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INTERESTED PERSONS

Interested persons may submit, in writing, information or arguments concerning any of the rule proposals in this issue until July 6, 1988. Submissions
and any inquiries about submissions should be addressed to the agency officer specified for a particular proposal or group of proposals.

On occasion, a proposing agency may extend the 30-day comment period to accommodate public hearings or to elicit greater public response to
a proposed new rule or amendment. An extended comment deadline will be noted in the heading of a proposal or appear in a subsequent notice in
the Register.

At the close of the period for comments, the proposing agency may thereafter adopt a proposal, without change, or with changes not in violation
of the rulemaking procedures at N.J.A.C. 1:30-4.3. The adoption becomes effective upon publication in the Register of a notice of adoption, unless
otherwise indicated in the adoption notice. Promulgation in the New Jersey Register establishes a new or amended rule as an official part of the New
Jersey Administrative Code.
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Interested Persons see Inside Front Cover

AGRICULTURE

RULE PROPOSALS

AGRICULTURE
(a)

DIVISION OF DAIRY INDUSTRY
Sale of Milk in New Container Sizes
Proposed Repeal: N.J.A.C. 2:48-3.
Authorized By: Arthur R. Brown, Jr., Secretary, Department of
Agriculture.
Authority: N.J.S.A. 4:12A-1 et seq., specifically 4:12A-20.
Proposal Number: PRN 1988-284.
Submit comments by July 6, 1988 to:
Woodson W. Moffet, Jr., Director
Division of Dairy Industry
New Jersey Department of Agriculture
CN 332
Trenton, New Jersey 08625
The agency proposal follows:

Summary

During late 1972, at a time when the Division of Dairy Industry fixed
minimum prices for milk sold in New Jersey, the Division Director
adopted rules at N.J.A.C. 2:48-3 which prevented the sale of milk in a
container size for which no prices had been established. The rules
provided for a hearing to establish a price for any new container.

On November 1, 1980, the rule fixing minimum prices for milk sold
in New Jersey was repealed (see 12 N.J.R. 686(b)), but N.J.A.C. 2:48-3,
requiring a hearing before a new container size is sold in New Jersey,
was not, but should have been, repealed.

An inquiry from an interested party was received by the Director
concerning whether sales of milk may be made in New Jersey in two
container sizes which were not in use at the time N.J.A.C. 2:48-3 was
adopted. Since the subchapter was not repealed, the inquirer was advised
of the existence of the rules and told that steps would be taken immedi-
ately to repeal them. This repeal will clarify the Division's intent to not
limit container sizes.

Social Impact
No adverse social impact will result from the proposed repeal of
N.J.A.C. 2:48-3. The repeal will clear the way for milk containers of sizes
not now marketed to be sold in New Jersey, potentially benefiting the
dairy industry, retailers and consumers.

Economic Impact
The proposed repeal wiil have a potentially positive impact on the
market for fluid milk as the way will now be open for additional milk
container sizes to be offered for sale in New Jersey.

Regulatory Flexibility Statement
The proposed repeal will have a positive impact on both large and small
businesses in the fluid milk marketplace, since such businesses will now
be able to sell milk in containers which have not been marketed in prior
years.

Ful) text of the proposed repeal can be found in the New Jersey
Administrative Code at N.J.A.C. 2:48-3.
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(b)
DIVISION OF REGULATORY SERVICES
Jersey Fresh Quality Grading Program
Products and Manner of Use

Proposed Amendments: N.J.A.C. 2:71-2.4 and 2.5.

Authorized By: State Board of Agriculture and Arthur R. Brown,
Jr., Secretary, Department of Agriculture.

Authority: N.J.S.A. 4:10-3, 4:10-13 and 4:10-20.

Proposal Number: PRN 1988-290.

Submit comments by July 6, 1988 to:
Robert C. Fringer, Director
Division of Regulatory Services
New Jersey Department of Agriculture
CN 330
Trenton, New Jersey 08625
Telephone: (609) 292-5575

The agency proposal follows:

Summary

The proposed amendments to the voluntary ‘‘Jersey Fresh Logo™ pro-
gram were developed at the request of farmers to add herbs, leeks and
big Boston lettuce to the program. In addition, for parsley, a pack of
60 bunches per bushel is proposed.

The proposed amendments to the rules for the voluntary “Jersey Fresh
Logo™ quality grading program were developed to aid packers to allow
them to participate in the Jersey Fresh program. Uniform high grade
products have greater acceptance by the consumer and ultimately increase
the demands for the superior quality of these New Jersey grown products.

Social Impact

The people affected by these amendments will be the packers using the
logo and consumers. Products packed under the logo will enhance the
promotion of uniformly packed high quality New Jersey farm products
to the benefit of the packers and consumers. Packers will gain new
markets for their products, while consumers will have more quality prod-
ucts and an identifiable larger supply of quality products available. The
program so far has been shown to be well received by the growers, buyers
and consumers.

Economic Impact
The economic impact on voluntary logo packers will be very minimal.
Packers’ costs will be $.01 per label, per container or $1.00 for 1,000
imprinted containers. This cost has been proven to be offset by increases
in the price received by the packers through the sale of high quality
produce. The packers' cost for the rubber stamp is $75.00 the first year
and $50.00 thereafter.

Regulatory Flexibility Statement
The proposed amendments primarily affect farmers, most of which are
small businesses; however, the amendments do not impose any reporting,
recordkeeping, or other compliance requirements on farmers, unless they
voluntarily elect to participate in the Jersey Fresh Quality Grading Pro-
gram. Should a farmer choose to participate, the costs of participating
should be offset by prices received for the produce.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

2:71-2.4 Agricultural commodities intended to be marketed under
the Jersey Fresh Quality Grading Program

(a) Only sweet anise (fennel), apples, asparagus, blueberries, cab-
bage, green corn, cucumbers, cucumbers {(pickling type), eggplants,
endive, escarole, herbs (fresh), leeks, big Boston lettuce, iceberg let-
tuce, nectarines, okra, common green onions, parsley, peaches, sweet
peppers, sweet potatoes, white potatoes, raspberries, romaine, sum-
mer squash, fall and winter squash and tomatoes (fresh market), may
be identified by the “‘logo™.

(b) (No change.)

(CITE 20 N.JJ.R. 1129)
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2:71-2.5 Commodity grades, packing requirements, packer
identification and containers

(a) (No change.)

(b) Commodities shall be graded, packed, identified and contained
as follows:

1.-.10 (No change.)

11. Herbs (fresh) shall be clean, have characteristic color and shall
not be affected by discoloration, wilting, freezing, mechanical damage
or by other means. Herbs shall be free from decay. All containers shall
be new. In order to allow for variations incident to proper grading and
handling, the following tolerances, by weight, are provided: five percent
in any lot which fail to meet the requirements, including therein not
more than one-half of one percent affected by decay. Individual pack-
ages in a lot may contain not more than double the tolerance specified,
provided that at least one defective specimen may be permitted in any
package and, provided further, that the average for the entire lot is
within the tolerance specified.

12. Big Boston lettuce shall be U.S. No. 1 grade, or better. The heads
shall be fairly uniform in size. The containers shall have a tight pack,
provided the heads are not individually packaged. All containers shall
be new.

Recodify existing 11. as 13. (No change in text.)

14. Leeks shall be fairly clean, tops and bulbs shall be characteristic
color. Tops and bulbs must not be affected by discoloration, wilting,
freezing, mechanical damage or by other means. Plants shall be free
from decay. If tops are trimmed, it must be done so as not to materially
affect the appearance of the individual plant. In order to allow for
variations incident to proper grading and handling, the following toler-
ances, by count, are provided: ten percent for plants in any lot which
fail to meet the requirements, including therein not more than one
percent for plants affected by decay. Individual packages in a lot may
contain not more than one and one-half times the tolerance specified,
provided that the average for the entire lot is within the telerance
specified. AHl containers shall be new.

Recodify existing 3. through 15. as 15. through 17. (No change
in text.)

[16.] 18. Parsley shall be U.S. No. | grade. The pack shall be for
60 bunches per bushel. All containers shall be new.

Recodify existing 17. through 25. as 19.-27. (No change in text.)

COMMUNITY AFFAIRS
DIVISION OF HOUSING AND DEVELOPMENT

The following proposal are authorized by Leonard S. Coleman, Jr.,
Commissioner, Department of Community Affairs.
Submit comments by July 6, 1988 to:
Michael L. Ticktin, Esq.
Administrative Practice Officer
Department of Community Affairs
CN 802
Trenton, NJ 08625

(a)

Uniform Construction Code
One and Two Family Dwelling Subcode

Proposed Amendment: N.J.A.C. 5:23-3.21

Authority: N.J.S.A. 52:27D-124.
Proposal Number: PRN 1988-276.

The agency proposal follows:

Summary

This proposed amendment incorporates into the State Uniform Con-
struction Code 1987 and 1988 amendments made to the 1986 edition of
the Council of American Building Officials (CABO) One and Two Family
Dwelling Code.

CABO, which is referenced in the Building Officials and Code Adminis-
trators International Building Code (BOCA) which New Jersey has
adopted as its model code, with amendments, is amended annually and
reissued every three years. The amendment process of which New Jersey

(CITE 20 N.J.R. 1130}

PROPOSALS

is a part, is conducted at a national public forum which enables the codes
to rapidly respond to building technology.

Social Impact
This proposed amendment serves the purpose of protecting public
health, safety and welfare through efficient and effective use of available
materials and current construction technology. The amendment wiil im-
pact on those involved in the construction or alteration of one and two
family dwellings.

Economic Impact

The economic impact of changes to the CABO code is limited because
the code is merely an option for those building or altering one and two
family dwellings. Such persons may, according to state law, meet the State
Uniform Construction Code based on the Building Officials and Code
Administrators National Building Code (BOCA/1987) instead.

In general, changes may affect property owners, builders, and row
material and component manufacturers who supply the building trade.
In some instances, the new code provisions may result in savings and
in other instances costs may increase. It is impossible to anticipate these
economic impacts as the future extent and type of building in the State
cannot be precisely forecasted.

Regulatory Flexibility Statement
There is no identifiable impact on small business as a result of these
proposed amendments. A greater latitude with respect to permissible stair
shape should prevent some manufacturers from having to retool and
should, therefore, result in a saving.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

5:23-3.21 One and two family dwelling subcode

(a)-(b) (No change.)

(¢) The 1987 and 1988 amendments to “The CABO One and Two
Family Dwelling Code/1986” are adopted with the following modi-
fications:

1. Section R-109.3 is deleted.

2. The amendments to chapters 20, 22, 23 and 24 are deleted.

(b)

Uniform Construction Code
Asbestos Hazard Abatement Subcode

Proposed Amendments: N.J.A.C. 5:23-8.1, 8.2, 8.4
through 8.22

Proposed New Rules: N.J.A.C. 5:23-8.3, 8.16, 8.23
and 8.24

Proposed Repeal: N.J.A.C. 5:23-8.15

Authority: N.J.S.A. 52:27D-124 and 34:5A-32
Proposal Number: PRN 1988-277.

The agency proposal follows:

Summary

The Department of Community Affairs, in cooperation with the De-
partments of Health and Labor, seeks to modify the existing Asbestos
Hazard Abatement Program rules at N.J.A.C. 5:23-8. Asbestos, a ma-
terial used in buildings to provide fire protection, has been found to create
a health hazard in certain situations in which its fibers can get into the
air.

Since the work of asbestos removal or containment necessarily involves
alteration or repair of buildings, it must be done in accordance with the
State Uniform Construction Code (N.J.A.C. 5:23). The proposed amend-
ments and new rules implement United States Environmental Protection
Agency regulation 40 CFR 763. Proposed N.J.A.C. 5:23-8.23 mandates
the use of Transmission Electron Microscopy (TEM) for local education
agencies according to the aforementioned regulations. The proposed new
rules also address the removal of non-friable asbestos-containing material
for both interior spaces and the exterior of buildings in N.J.A.C.
5:23-8.24.

Additionally, N.J.A.C. 5:23-8.16 (Duties of the asbestos safety tech-
nician) has been substantially revised and portions now appear in a new
section, N.J.A.C. 5:23-8.23 (Air monitoring methodology).
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Other amendments to NJ.A.C. 5:23-8 are proposed to improve the
rules based upon experience of the past year and since the last amend-
ments, those of December 21, 1987.

N.J.A.C. 5:23-8, which concerns asbestos abatement, contains rules
which deal with the authorization of asbestos safety control monitor
‘ﬁrms, certification of asbestos safety technicians, permits, fees, licenses,
certifications, required reports and documentations, inspection require-
ments, air monitoring, enforcement responsibilities and safe work prac-
tices. These rules will apply to educational facilities and public buildings,
as defined in N.J.A.C. 5:23-8.2.

Social Impact
With the amendments to N.J.A.C. 5:23-8, the Department will continue
to implement an asbestos removal and containment program that will
protect the health and welfare of people using those educational facilities
and public buildings subject to these rules in which asbestos is now
present.

Economic Impact

The proposed amendments and new rules will impose no costs other
than those already imposed by the Federal government through 40 CFR
763. However, the procedure contained in the Federal regulation for
asbestos removal will clearly impose costs upon property owners that
would not otherwise exist. These costs will vary in proportion to the size
of the building area affected, the amount of asbestos to be removed, and
the complexity of the removal job, and the air analysis method used for
the final clearance level of the work area.

Regulatory Flexibility Statement

There will be a minor increase in the reporting requirements for all
| asbestos abatement businesses covered by the proposed amendments.
However, since, to the Department’s knowledge, all of these businesses
would be deemed to be small businesses for purposes of the Adminis-
trative Procedure Act, no differential treatment for small businesses and
non-small businesses is possible and, even if it were, such treatment would
not be warranted since asbestos removal is a matter directly affecting
health, safety and welfare of the public and must be accomplished in the
most efficient manner possible and in accordance with Federal rules.

Full text of the proposed repeal may be found in the New Jersey
Administrative Code at NJ.A.C. 5:23-8.15.

Full text of the proposal follows (additions shown in boldface
thus; deletions shown in brackets {thus]).

5:23-8.1 Title; scope; intent

(a) This part of the regulations, adopted pursuant to [c.217,] P.L.
1975, <217, the Uniform Construction Code Act (N.J.S.A.
52:27D-119 et seq.) and entitled Asbestos Hazard Abatement Sub-
code shall be known and may be cited throughout the regulations
as N.J.A.C. 5:23-8 and when referred to in this subchapter, may be
cited as “this subchapter.”

1. In addition, the New Jersey Departments of Health and Labor
have jointly adopted regulations pursuant to [c.217,] P.L. 1984, ¢.217,
the Asbestos Control and Licensing Act (N.J.S.A. 34:5A-32 et seq.)
and are cited as NJ.A.C. 8:60, and N.J.A.C. 12:120, respectively.
These regulations provide for: a standardized training course for all
asbestos workers; licensing of asbestos removal contractors; and issu-
ing work-permits for asbestos removal workers.

i. (No change.)

ii. Copies of N.J A.C. 12:120 may be obtained from the New
Jersey Department of Labor, Division of Workplace Standards, CN
054, Trenton, New Jersey 08625-0054. These rules provide that any
asbestos abatement project must be conducted by a licensed contractor
pursuant to the referenced rules, including projects involving buildings
and structures which are not within the scope of this subchapter.

2. The New Jersey Department of Environmental Protection has
authority to enforce regulations regarding the transport and disposal
of asbestos-containing materials pursuant to N.J.S.A. 13:1D-9,
13:1E-1 et seq. [and] These rules are cited as N.J.A.C. 7:26[-1 et seq.].

i. (No change.)

3. All samples collected and submitted for analysis for asbestos
pursuant to this subchapter shall be analyzed for asbesteos in accordance
with N.J.A.C. §:23-8.23.
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COMMUNITY AFFAIRS

(b) (No change.)

(c) This subchapter, which pertains to [E]educational [F]facilities
and public buildings as defined in N.J.A.C. 5:23-8.2[, all State-owned,
State-managed and State-leased buildings, and all county and munici-
pal facilities as defined in N.J.A.C. 5:23-8.2] shall control matters
relating to: construction permits for asbestos abatement; fees;
licenses; certification; work permits; reports required; documenta-
tion; inspections by the asbestos safety technician; air monitoring;
enforcement responsibilities; and remedies and enforcement. This
subchapter controls the removal of asbestos from a building. A construc-
tion permit for renovation or demolition shall be required pursuant to
N.J.A.C. 5:23-2 for any other work performed subsequent to the
asbestos abatement project.

I. Any private {or public] building which houses a day care center,
nursery or educational facility shall be under the jurisdiction of this
subchapter when an asbestos hazard abatement [job] project takes
place within the building or any part of the building regardless of
the remoteness of the facility or its size relative to the building. A
small or large asbestos hazard abatement [job] project shall have a
construction permit from the administrative authority having
jurisdiction.

2. All common areas in a State-leased building such as but not
limited to building entrances and lobbies, rest rooms, cafeterias,
hallways, stairwells, and elevators where employees from the State-
leased portion of the building may normally transverse and all areas
with mechanical equipment that serve the State-leased areas shall be
under the jurisdiction of this subchapter when an asbestos hazard
abatement {job] project takes place within the building or any part
of the building.

3. This subchapter shall apply to exterior portions of buildings, such
as; exterior hallways connecting buildings; porticos; mechanical system
insulation; cooling towers; and steam or other service tunnels serving
or connecting buildings. These exterior spaces are to be considered, for
the purposes of obtaining a construction permit pursvant to this
subchapter, a single homogeneous area for purposes of removal project
design.

4, Projects involving the removal of non-friable, miscellaneous
asbestos-containing material for interior spaces are under the jurisdic-
tion of this subchapter when the method chosen to remove the non-
friable material will cause the building environment to become con-
taminated with airborne fibers such as grinding the surface of vinyl floor
tiles. Removal shall be in accordance with N.J.A.C. 5:23.8.24.

(d)-(e) (No change.)

5:23-8.2 Definitions

The following words, terms and abbreviations when used in this
subchapter shall have the following meanings unless the context
clearly indicates otherwise.

“*Asbestos” means a general term used to describe a group of
naturally occurring hydrated mineral silicates. The asbestiform var-
ieties include chrysotile (serpentine); crocidolite (riebeckite); amosite
(cummingtonite-grunerite); anthophyllite; tremolite and actinolite.

“Construction permit for asbestos abatement™ means required of-
ficial approval to commence any asbestos hazard abatement [job]
project. This permit is issued by the administrative authority having
jurisdiction.

“Decontamination unit” means serial arrangement of rooms or
spaces for the purpose of separating the work [site] area from the
building environment upon entering the work [site] area for the
cleaning of persons, equipment, and contained waste prior to return-
ing to the clean environment.

“Demolition’ means the actual destruction and removal of a build-
ing, or part of a building, without intent to renovate, repair or
replace. [If it is later decided to retain the building, or part of the
building for further use, the project shall not be considered demo-
lition and the criteria for reentry shall be .010 fibers/cc.]

“Encapsulation” means [treatment of asbestos-containing ma-
terials, generally ceilings, using a liquid to bond or seal the surface
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to minimize the potential for fiber release.] the treatment of asbestos-
containing materials with a material that surrounds or embeds asbestos
fibers in an adhesive matrix to prevent the release of fibers, as the
encapsulant creates a membrane over the surface (bridging encapsulant)
or penetrates the material and binds its components together (pen-
etrating encapsulant).

“Enclosure” means [an impermeable barrier (made of woad,
metal, etc.) placed around asbestos-containing material.] the con-
struction of an airtight, impermeable, permanent barrier around
asbestos-containing material to control the release of asbestos fibers
into the air.

“Engineering controls” means all methods used to maintain low
work [site] area fiber counts, including air management and barriers
to assure public safety.

“EPA” means the United States Environmental Protection Agency.

“Friable” means any material applied to ceilings, walls, piping,
duct work, etc., which when dry may be crumbled, pulverized, or
reduced to a powder by [moderate] hand pressure.

“Large asbestos hazard abatement {job] project” means asbestos-
containing materials which involves the removal, enclosure, or en-
capsulation within one year of 160 square feet or more of asbestos-
containing material used on an equipment, wall, or ceiling area; or
involves the removal or encapsulation, using a liquid material applied
by a pressurized spray, within one year of 260 linear feet or more
of asbestos-containing material on covered piping.

“Local education agency” means any local educational agency as
defined in Section 198 of the Elementary and Secondary Education Act
of 1965 (20 U.S.C. 3381); the owner of any nonpublic, nonprofit
elementary, or secondary school building; or the governing authority
of any school operated under the defense dependents’ education system
provided for under the Defense Dependents’ Education Act of 1978 (20
U.S.C. 921 et seq.).

**Minor asbestos hazard abatement [job] project” means corrective
action using recommended work practices to minimize the likelihood
of fiber release from small damaged areas of asbestos ceilings, pipe
and boiler insulation which involves the removal, repair, encapsula-
tion or enclosure of 25 square feet or less of asbestos-containing
material used on an equipment, wall or ceiling area; or involves the
removal or encapsulation, using a liquid material applied by a press-
urized spray, of 10 linear feet or less of asbestos-containing material
on covered piping within one year from the start of the initial abate-
ment work. The repair, enclosure and encapsulation by methods
other than pressurized spray of any amount of asbestos-containing
material, used to cover piping, shall also be a minor asbestos hazard
abatement [job] project.

“Miscellaneous asbestos-containing material” means interior build-
ing material on structural components, structural members or fixtures
such as viny! flooring, ceiling tiles, transite and asbhestos cement board,
and fire-resistant gaskets and seals but does not include surfacing
material or thermal system insulation.

;‘i\lon-friable” means material in a building which when dry may not
be crumbled, pulverized, or reduced to powder by hand pressure.
“PCM” means Phase Contrast Microscopy.

“Public building” means any building or structure or part thereof,
whether owned, leased or otherwise used, in which any public employees
of the State, any county or any municipality including any department,
division, bureau, board, council, agency or authority of the State, county
or municipality, or of any special district, authority, bi-state or multi-
state agency, are regularly present for purposes of work or training.

“Removal’’ means the taking out or the stripping of asbestos-contain-
ing material from a building or structure.

““Repair” means returning damaged asbestos-containing material to
an undamaged condition or to an intact state using recommended work
practices so as to prevent the likelihood of fiber release.

“Small asbestos hazard abatement [job] project” means asbestos-
containing materials which involves the removal, enclosure, or en-
capsulatiop within one year of more than 25 and less than 160 square
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feet of asbestos-containing material used on an equipment, wall or
ceiling area; or involves the removal or encapsulation, using a liquid
material applied by a pressurized spray, within one year of more than
10 and less than 260 linear feet of asbestos-containing material on
covered piping.

“Surfacing asbestos-containing material” means material in a build-
ing that is sprayed-on, troweled-on, or otherwise applied to surfaces,
such as acoustical plaster on ceilings and fireproofing materials on
structural members, or other materials on surfaces for acoustical, fire-
proofing or other purposes.

“TEM” means Transmission Electron Microscopy.

“Thermal system insulation’® means material in a building applied
to pipes, fittings, boilers, breeching, tanks, ducts, or other interior
structural components to prevent heat loss or gain, or water condensa-
tion, or for other purposes.

5:23-8.3 Pre-project procedures

Before an asbestos abatement project begins, the owner shall ensure
that all surfaces in the work area have been HEPA vacuumed and wet-
wiped in order to remove any dust which is asbestos-containing material
and might therefore interfere with the final inspection and final air
clearance level needed to reoccupy the building. The surfaces to be
cleaned shall include, but not be limited to, all horizontal and vertical
surfaces and such inside spaces as room ventilators, storage lockers,
and utility and storage closets. The cleaning shall be accomplished by
trained employees of the building owner as delineated in this subchapter
before the asbestos abatement project begins or it shall be made part
of the scope of work of an asbestos abatement project to be completed
by the licensed contractor.

5:23-[8.3]8.4 Enforcement; licensing; special technical services

(a) (No change.)

(b) Except as is otherwise provided in (b)I[.] below, the joint
regulations adopted by the New Jersey Departments of Heaith and
Labor, which are cited as N.J.A.C. 8:60 and N.J.A.C. 12:120, respec-
tively, provide the licensing requirements of contractors who perform
any of the functions of application, enclosure, removal or encapsula-
tion.

1. Rules concerning licenses are as follows:

i. A licensed contractor shall be required for a large asbestos
hazard abatement [job] project or a small asbestos hazard abatement
[job] project.

ii. A licensed contractor shall not be required for a minor asbestos
hazard abatement [job) project.

(c) (No change.)

5:23-[8.4]8.5 Minor asbestos hazard abatement [job] project

(a) Minor asbestos hazard abatement [job] project, as defined in
N.J.A.C. 5:23-8.2, involves asbestos abatement work which may be
[made] performed without application or notice to the administrative
authority having jurisdiction. Mechanical, electrical, plumbing or
general construction work which involves the incidental disturbance
[of less than 25 square feet] of asbestos-containing material [used on
an equipment, wall or ceiling area, or less than 10 linear feet of
asbestos-containing material on covered piping] shall also be con-
sidered a minor asbestos hazard abatement [job] project. Examples
of minor work include, but are not limited to, corrective action which
includes removal, repair, encapsulation and enclosure of asbestos-con-
taining insulation on pipes, beams, walls or ceilings, etc.; incidental
disturbance or routine maintenance activities which may involve or be
near to asbestos-containing material; clean up of asbestos debris from
a floor; and maintenance activities which may include the removal of
small quantities of asbestos-containing material, if required in the per-
formance of another maintenance activity not intended as asbestos
abatement, or minor repair to damaged insulation which do not require
removal.

1. (No change.)

(b) [This] Minor asbestos hazard abatement work [in (a) above]
requires general isolation of the work area from the surrounding
environment, proper clean-up procedures, and shall be conducted by
those who have successfully completed a maintenance/
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custodial/worker training course approved by the New Jersey De-
partment of Health. Anyone who performs minor work must have
access to shower facilities after performing asbestos related work.
Any public employee physically involved in maintenance or abatement
activities of asbestos-containing material, and who may thus be exposed
to airborne fibers, shall wear a powered air purifying respirator
(PAPR).

(c) Work practices used either singly or in combination to effectively
reduce asbestos exposure during small maintenance and renovation
operations shall employ wetting methods, glove bags, and mini-
enclosures as may be appropriate.

1. Preparation of the area before renovation or maintenance ac-
tivities, regardless of the abatement method that will be used, shall
include the wet-wiping and HEPA vacuuming of all objects that are
to be removed from the work area to protect them from asbestos
contamination. Objects that cannot be removed shall be wet-wiped,
HEPA-vacuumed and covered completely with a minimum of two layers
of six mil polyethylene plastic sheeting before the work begins.

2. Wetting methods requirements are as follows:

i. Wetting methods shall be used whenever asbestos-containing ma-
terials are disturbed.

ii. Asbestos materials shall be wetted using amended water or
another wetting agent applied by means of an airless sprayer to mini-
mize the disturbance of asbestos-containing material. Asbestos-contain-
ing material shall be wetted from the initiation of the maintenance or
renovation operation that disturbs asbestos-containing material and the
wetting agents shall be used continually throughout the work period to
ensure that any dry asbestos-containing material exposed in the course
of the work is wet and remains wet until final disposal.

3. Glove bag work practices requirements are as follows:

i. The glove bag procedures delineated in N.J.A.C. 5:23-8.14 shall
be followed when removing asbestos-containing material from pipes,
pipe fittings and elbows.

4. Mini-enclosures requirements are as follows:

i. In order to reduce the size of the containment area, a mini-
enclosure may be built around a work area. This might appropriately
be done, for example, when the removal of asbestos is from a small
ventilation system or from a short length of duct in which a glove bag
is either not large enough or not of the proper shape to enclose the
work area. Such enclosures shall be constructed of a minimum of two
layers of six mil polyethylene plastic sheeting and shall be small enough
to restrict entry into the asbestos work area to one worker. For exam-
ple, a mini-enclosure can be built in a small utility closet when asbestos-
containing material is to be removed from it.

ii. A mini-enclosure is not required for incidental disturbance of
asbestos-containing material.

iii. The enclosure shall be constructed using the following steps:

(1) Affixing plastic sheeting to the walls with spray adhesive and/or
high quality duct tape;

(2) Covering the floor with plastic and sealing the plastic covering
of the floor to the plastic on the walls; and

(3) Sealing any penetrations which may occur due to pipes, electrical
conduits and the like with a minimum of two layers of six mil poly-
ethylene plastic sheeting and tape.

iv. The construction of a small change room (approximately three
feet square) shall be made of a minimum of two layers of six mil
polyethylene plastic sheeting supported by at least two by four inch
lumber. The change room shall be adjacent to the mini-enclosure and
is necessary to allow persons who enter to vacuum off and remove
disposable protective coveralls, before leaving the work area.

[(c)I(d) Specific records of each minor asbestos hazard abatement
[job] project shall be kept on file at a central location by the owner
of the facility and shall be open for review and audit by the adminis-
trative authority having jurisdiction and for public inspections during
normal business hours.

1. The information required shall be:

i. Exact locations of the work [si%.area within the building.

ii.-vii. (No change.) -

2. A copy of this information shall be sent to the administrative
authority having jurisdiction each time a minor asbestos hazard
abatement [job] project takes place.

NEW JERSEY REGISTER, MONDAY, JUNE 6, 1988

Interested Persons see Inside Front Cover

COMMUNITY AFFAIRS

(e) A certificate of occupancy or completion is not required for a
minor asbestos hazard abatement project.

5:23-[8.5]8.6 Variations

(a) No variations from the requirements of this subchapter shall
be made except upon written approval from the administrative
authority having jurisdiction, after receiving [approval] a recom-
mendation in writing from the asbestos safety control monitor firm
[, and]. Any variation shall be consistent with N.J.A.C. 5:23-2.

1. Exception: When a building or part of a building is required
to be occupied during an asbestos hazard abatement project, a writ-
ten release shall be requested from the [d]Department, and obtained
by the authorized asbestos safety control monitor firm. The [New
Jersey] Department[s] of Community Affairs [and Health (and New
Jersey Department of Education for public school projects)] shall
review the application and approve or deny within 20 business days
from receipt of the application. A copy of the plans and specifications
must accompany the variation request from the authorized asbestos
safety control monitor firm to the [d]Department along with the
number of intended occupants and their purpose, location within the
building and the time of day the occupants will be in the building.
A variation for occupancy shall not be required for maintenance or
security personnel. In addition, a variation request for occupancy is
not required for a cleared area in a multi-phase project which has
received a Temporary Certificate of Occupancy from the adminis-
trative authority having jurisdiction when such occupancy applies to
contractors or related personnel involved with post-abatement
activity.

i. The fee for an application for a variation shall be $325.00 and
shall be paid by check or money order, payable to the “Treasurer, State
of New Jersey”.

(b) (No change.)

5:23-[8.6]8.7 Construction permit for asbestos abatement

(a) It shalil be unlawful to undertake a large or small, but not a
minor, asbestos hazard abatement [job] project unless the owner of
the facility, or an authorized representative on behalf of the owner,
first files an application in writing with the administrative authority
having jurisdiction and obtains the required permit. This permit shall
serve as notice for public record in the office of the administrative
authority having jurisdiction. All work shall be monitored and con-
trolled by the [A]asbestos [S]safety [C]eontrol [M]monitor, who will
advise the administrative authority having jurisdiction of its findings.
All asbestos abatement work shall be conducted in unoccupied build-
ings, unless the work area can be properly separated and sealed off
from the occupied portion of the building as approved by the New
Jersey Departments of Community Affairs and Health (and New
Jersey Department of Education for public school projects). The type
of asbestos abatement work to be performed and the amount of
asbestos to be removed, encapsulated, enclosed or repaired shall be
the governing factor in determining whether it is considered a large
asbestos hazard abatement [job] project, a small asbestos hazard
abatement [job] project or a minor asbestos hazard abatement [job]
project.

1. (No change.)

(b) The application for a construction permit for asbestos abate-
ment shall be subject to the following:

1. (No change.)

2. The application for a construction permit for asbestos abate-
ment shall be required to include the following:

i. (No change.)

ii. The asbestos hazard assessment, which shall be prepared by the
New Jersey Department of Health, or by a county or local depart-
ment of health or a private [business entity] individual [authorized
by the New Jersey Department of Health] who has received accredita-
tion under the United States Environmental Protection Agency’s Model
Accreditation Program as referenced in 40 CFR 763. The accreditation
will be issued by an EPA-approved training agency, and that accredita-
tion will include the place of training, accreditation number and expira-
tion date. Accreditations are issued for one year. This assessment shall
be required unless the requirement for an assessment has been waived
in writing by the New Jersey Department of Health;
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iii, The name and address of the private air monitoring firm,
hired by the building owner, who shall act as the [A]asbestos
[Slsafety [Cleontrol (M]monitor authorized by the New Jersey De-
partment of Community Affairs [who will] and shall be responsible
for continuously monitoring the asbestos abatement project;

iv. Plans and specifications (not less than three sets) indicating:
the scope of the proposed work; whether the project is a small or large
asbestos hazard abatement project; listing the total amount of square
and/or linear footage of ashestos-containing material to be abated;],
and] the provisions proposed to contain the asbestos-containing ma-
terial during abatement work showing but not limited to separation
barriers, primary seal/critical barriers, and the route of travel of
removing asbestos waste from the work [site] areal[,]; a copy of the
site plan; and a floor plan indicating exits.

v. Documentation that all buildings, except as approved by the
Department after consultation with the New Jersey Department of
Health[,] or Education [or Community Affairs], as appropriate, will
be unoccupied at the time an asbestos abatement [job] project takes
place. A building may be occupied only if the work area can be
properly separated and sealed off from the occupied portion of the
building and a variation for occupancy is obtained from the Department
pursuant to N.J.A.C. 5:23-8.6.

vi.vii. (No change.)

viii. The method of air analysis used pursuant to N.J.A.C. 5:23-8.23
for determining the final clearance level in order to reoccupy the build-
ing.

3. (No change.)

(c) The issuance of a construction permit for asbestos abatement
shall be subject to the following:

1. (No change.)

2. The described work and containment measures shall conform
to the requirements of this subchapter and the requirements of any
other applicable law or [regulation] rule adopted or enforced by any
other State agency;

3.-5. (No change.)

(d)-(e) (No change.)

(f) The owner or his or her agent shall notify the [d]Department
in writing within three business days of the issuance of the construc-
tion permit for asbestos abatement, if the administrative authority
is a municipal enforcing agency and not the [d]Department. Such
notice shall be supplied in the form of a copy of the completed
application for a construction permit for asbestos abatement and a
copy of the permit.

I. Notification shall be sent to:

New Jersey Department of Community Affairs

Bureau of [Construction Code Enforcement] Code Services
Asbestos [Hazard Abatement Section] Safety Unit

CN 805

Trenton, N.J. 08625-0805

(g) The owner or his or her agent shall notify the [U.S. En-
vironmental Protection Agency] following in writing 10 days prior
to the start of the asbestos abatement project.

1. Notification shall be sent to:

i. U.S. Environmental Protection Agency

Asbestos NESHAPs contact
Air and Waste Management Division
USEPA
26 Federal Plaza
New York, New York 10007; and
ii. New Jersey Department of Community Affairs
Bureau of Code Services
Asbestos Safety Unit
CN 805
Trenton, N.J. 08625-0805

5:23-[8.7]8.8 Inspections; violations
(a) Pre-commencement inspections shall be conducted as follows:
1. Notification in writing to the Asbestos Safety Control Monitor
shall be made by the applicant or contractor to request a pre-com-
mencement inspection at least 48 hours in advance of the desired date
of inspection. This inspection shall be requested each time another
work(site] area is started in a multi-phase project.
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2. The [Alasbestos [S]safety [T]technician, or another certified
asbestos safety technician designated by the asbestos safety control
monitor, shall ensure that:

i. The [job site] work area is properly prepared and that all con-
tainment measures are in place pursuant to this subchapter;

iv. The contractor has a list of emergecny telephone numbers at
the [job site] work area which shall include the [Alasbestos [S]safety
[Cleontrol [M]monitor firm employed by the building owner and
telephone numbers for fire, police, emergency squad, local hospital
and health officer, New Jersey Department of Labor, New Jersey
Department of Health and New Jersey Department of Community
Affairs.

3. If all is in order, the [A]asbestos [S]safety [T]technician, or
another certified asbestos safety technician designated by the asbestos
safety control monitor, shall issue a written notice to proceed with
the asbestos removal in the field. If the [job site] work area is not
in order, then any needed corrective action must be taken before any
work is to commence. Conditional approvals shall not be granted.

4. The Department reserves the right to make a pre-commencement
inspection in addition to the required pre-commencement inspection
conducted by the asbestos safety technician before a written notice to
proceed is issued.

(b) Progress inspections shall be conducted as follows:

1. Primary responsibility for ensuring that the asbestos abatement
work progresses in accordance with this subchapter rests with the
[Alasbestos [S]safety [Tltechnician. This [Alasbestos [S]safety
[Tltechnician shall continuously be present to observe the progress
of work and perform required inspections and tests.

2. If the [A]asbestos [S]safety [T]technician observes irregularities
at any time, the [AJasbestos [S]safety [T]technician shall direct such
corrective action as may be necessary. [If the contractor fails to take
the corrective action required, or if the contractor or any of their
employees habitually and/or excessively violate the requirements of
any regulation, then the Asbestos Safety Technician shall order the
work stopped in writing. If the contractor fails to comply with the
order, then the asbestos safety technician shall notify the adminis-
trative authority having jurisdiction who shall issue a Stop Work
Order to the contractor, have the work site secured until all violations
are abated and assess a penalty of $500 which shall not be waived
or settled for any reason].

3. (No change.)

(c) Clean-up inspections shall be conducted as follows:

1.-2. (No change.)

3. The [A]asbestos [S]safety [T]technician, or another certified
asbestos safety technician designated by the asbestos safety control
monitor, shall ensure that:

i. The work [site] area has been [properly] thoroughly cleaned and
is free of all visible asbestos-containing material and dust; and

ii. (No change.)

4. If all is in order, the [Alasbestos [S]safety [Tltechnician, or
another certified asbestos safety technician designated by the asbestos
safety control monitor, shall issue a written notice of authorization
to remove barriers from the [job site] work area.

(d) Final inspections shall be conducted as follows:

1. Upon notice by the owner or by the contractor and [at least]
within 48 hours after the removal of the critical barriers, a final
inspection shall be made to ensure the absence of any visible signs
of asbestos or asbestos-containing materials and that all removed
asbestos and asbestos contaminated materials have been properly
disposed of off-site in accordance with the [regulations] rules of the
New Jersey Department of Environmental Protection, N.J.A.C.
7:26[-1 et seq.], which is referenced in N.J.A.C. 5:23-8.15.

[NOTE: A vehicle registered by the New Jersey Department of
Environmental Protection shall be used.]

2. The Department reserves the right to make a final inspection in
addition to the required final inspection conducted by the asbestos safety
technician before a certificate of occupancy is issued by the adminis-
trative authority having jurisdiction.

(e) Department inspections shall be conducted as follows:

1. The Department shall make unannounced periodic inspections
of any [job-site] work area involving asbestos abatement work.
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(I} Violations: The [Alasbestos [S]safety [Tltechnician shall ensure
that the work conforms to this subchapter. If it is found that the
asbestos abatement work is being conducted in violation of this
subchapter, the [A]asbestos [S[]safety [T]technician shall {in writing
order the work stopped] direct such corrective action as may be neces-
sary. If the contractor fails to comply with [the order] the corrective
action required, or if the contractor or any of their employees habitually
and/or excessively violate the requirement of any rule, then the
ashestos safety technician shall order, in writing, that the work be
stopped. If the contractor fails to comply with the order, then the
asbestos safety technician shall notify the administrative authority
having jurisdiction who shall issue a stop work order to the contrac-
tor, have the work area secured until all violations are abated, and
assess a penalty of $500.00 which shall not be reduced or settled for
any reason.

5:23-[8.8]8.9 Certificate of occupancy; certificate of completion

(a) Certificate of occupancy requirements are as follows:

I. (No change.)

2. The application for a certificate of occupancy shall be in writing
and submitted in such form as the [d]Department may prescribe and
shall be accompanied by the required fee as provided for in this
subchapter.

i. The application shall include the following:

(1)-(3) (No change.)

[(4) Final air monitoring level of .010 fibers/cc or lower submitted
by the Asbestos Safety Control Monitor.]

3. (No change.)

(b) Certificate of [Clcompletion requirements are as follows:

l. (No change.)

2. Within 5 days of completion of an asbestos hazard abatement
[job] project, the owner/agent shall file for a certificate of completion
from the asbestos safety control monitor.

3. (No change.)

4. A certificate of completion shall be issued only if:

i.-iii. (No change.)

iv. An acceptable [F]final air monitoring level [of .010 fibers per
cc or lower] has been attained pursuant to N.J.A.C. 5:23-8.23 and
submitted in writing.

5:23-[8.9]18.10 Fees

(a) (No change.)

(b) The authorization and reauthorization fees for the [A]asbestos
[S]safety [Clcontrol [M]Monitor are [defined] delineated in NJ.A.C.
5:23-[8.17]8.18.

(c) The application fee for certification as an asbestos safety tech-
nician is delineated in N.J.A.C. 5:23-8.19.

5:23-[8.10]8.11 Precautions and procedures during a large asbestos
hazard abatement [job] preject

(a) Protective clothing and equipment for asbestos abatement shall
be subject to the following requirements:

1. The contractor shall provide the required respirators and make
available protective clothing to all who may inspect or visit the [job
sitc] work area;

2.-9. (No change.)

10. Air shall flow into the work [site] area through all openings,
including the decontamination chamber and waste exit ports, and any
areas in the work [site] area where air leakage may occur. Air should
exhaust through the air pressure differential filtration unit by means
of flexible or solid duct leading outside the building. If air exhaust
outside the building is not feasible, the asbestos safety technician shall
determine where the exhaust shall be emitted outside the work area.
The air-filtering equipment should be positioned at a maximum dis-
tance from the decontamination chamber to maximize filtration of
airborne fibers. Sufficient air shall be exhausted by HEPA filtered
vacuum cleaner or approved HEPA equipped vacuum truck or
HEPA equipped air filtration units when necessary to provide air
pressure differential. Air pressure differential filtration units shall be
in operation at all times;

11. No asbestos hazard abatement work including preparation can
be performed without having a certified asbestos safety technician
fon] at the [job site] work area.
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(b) Decontamination procedures are as follows:

I. (No change.)

2. The decontamination areas shall consist of the following:

i. (No change.)

il. Shower room: This is a separate room used for transit by cleanly
dressed people entering the [job site] work area from the clean room
and for showering by them after they have undressed in the equip-
ment room. This is a contaminated area.

iii. (No change.)

3. The contractor in order to prevent contamination of the en-
vironment shall be responsible for controlling access at the work [site]
area and shall maintain a daily log of personnel entering the work
area. A list of names of workers shall be posted with their start and
stop times for each day. In addition, the contractor shall assure that
all who enter the work area (hereafter referred to as person) shall
observe the following work area entry and exit procedures:

i.-viii. (No change.)

4. The contractor shall assure that filters in dual cartridge type
respirators used during the preparation phase of the [job] preject shall
be removed, wetted and discarded as contaminated waste. A new
filter shall be in place in the respirator prior to reuse. For powered
air purifying respirators or supplied air respirators, the manufacturer
shall be consulted about the proper decontamination sequence.

5.-6. (No change.)

(c)-(f) (No change.)

(g) Final clean-up work of the work area shall be conducted as
follows in the order listed:

1.-6. (No change.)

[7. Air monitoring results must indicate asbestos concentrations
of no more than .010 f/cc. for every (0,000 square feet of floor space
contained by the critical barrier. These results must be achieved
before critical barrier removal and reconstruction activities may
begin. If the tests results show asbestos fiber concentrations above
the acceptance criteria, then clean-up shall be repeated until com-
pliance is achieved by re-cleaning all surfaces using wet methods and
operating all HEPA air filtration units to filter the air.]

Recodify 8. through 10. as 7. through 9. (No change in text.)

5:23-[8.11]8.12 Precautions and procedures during a small asbestos
hazard abatement [job] project

(a) Small asbestos hazard abatement [jobs] projects shall be carried
out according to the following procedures which require that all
asbestos abatement work be performed by a licensed contractor and
that the employees have valid work permits issued by the New Jersey
Department of Labor. A construction permit shall be required. An
asbestos safety control monitor authorized by the New Jersey De-
partment of Community Affairs shall ensure compliance with the
[regulations] rules except air monitoring will not be required. How-
ever, a final air sample shall be taken [to ensure that the asbestos
fiber content of the air is .010 fibers/cc or lower for every 10,000
square feet of floor space contained by the critical barrier.] pursuant
to N.J.A.C. 5:23-8.23.

1. (No change.)

(b) The following minimum level of precautions and procedures
shall be employed:

1. The contractor shall provide the required respirators and
protective clothing to all who may inspect or visit the [job site] work
area.

2. (No change.)

3. Prior to the start of the project adequate warning signs of asbestos
dust hazard shall be posted outside of all work areas where work on
asbestos-containing materials will be conducted. Work areas where
asbestos-containing materials will be disturbed must be isolated from
the surrounding environment. This enclosure is extremely important
where work is to be performed adjacent to occupied areas. Furniture
and movable equipment shall be removed from the work area. Proper
cleaning of these items using cloths wetted with amended water or
removal encapsulant, and/or HEPA vacuuming shall be performed
by enmiployees of the contractor permitted under N.J.A.C. 8:60 and
N.J.A.C. 12:120 or persons employed by the building owner, who
have successfully completed a maintenance/custodial/worker train-
ing course approved by the New Jersey Department of Health, unless
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the room and items within it are shown to be uncontaminated. The
work area shall then be sealed off from the surrounding area with
polyethylene sheeting having a thickness of [6] six mil. The material
and building conditions involved in each [job] project need to be
evaluated carefully to develop a proper enclosure;

4. Only personnel essential to the asbestos abatement [work] pro-
ject shall be present in the work area. This may necessitate that the
work not be done during normal work hours, so as to avoid exposure
to people who usually occupy the area;

5.-14. (No change.)

(c) Asbestos repair [jobs] projects in tunnels, crawl spaces and
plumbing access spaces are likely to present unique conditions which
will require modifications of the recommended procedures described
in this section. In all instances, every effort should be made to
minimize airborne fibers and contamination of surrounding areas by
enclosing the work area effectively.

(d) (No change.)

5:23-[8.12]8.13 Asbestos encapsulation and enclosure

(a) Encapsulation constitutes spraying friable asbestos-containing
material with a liquid sealant (not including paint) that helps bind
the asbestos together with other material components to adhere it
firmly to the building structure.

1. The requirements of this section are set forth in order to prevent
the contamination of the building environment which may be caused
by improperly performed asbestos encapsulation work.

1.-viii. (No change.)

ix. Sealants used in the encapsulation shall not alter the existing
fire rating and shall be flame resistant and meet the flame spread and
smoke generation requirements of N.J.A.C. 5:23-3 of the Uniform
Construction Code.

(b) [Enclosure constitutes construction of an air-tight barrier to
isolate a surface coated with asbestos-containing material. The bar-
rier for an enclosure job should be impact-resistant and all materials
shall meet N.J.A.C. 5:23-3 of the Uniform Construction Code. It is
not necessary to have an air-tight barrier for piping if the insulation
has first been covered with an appropriate sealant or tape.] Enclosure
constitutes construction of a permanent (that is, for the life of the
building), air-tight, impact-resistant, solid structure of new construction
materials which must be built around the asbestos covered pipe or
structure to prevent the release of asbestos-containing materials into
the area beyond the enclosure and to prevent these materials from casual
contact during future maintenance operations. The enclosure shall not
alter the existing fire rating and shall be flame resistant and meet the
flame spread and smoke generation requirements of N.J.A.C. 5:23-3
of the Uniform Construction Code.

1. The requirements of this section are set forth in order to prevent
the contamination of the building environment which may be caused
by improperly performed asbestos enclosure work. The following
procedures shall be adhered to:

i. Before constructing the enclosure, all electrical conduits, telephone
lines, recessed lights, and pipes in the area shall be moved to ensure
that the enclosure will not have to be reopened later for routine or
emergency maintenance. If for any reason, lights or other equipment
cannot be moved, removal of the asbestos-containing materials rather
than enclosure shall be the appropriate control method to use;

ii. Enclosure walls shall be made of tongue and groove boards, boards
with spine joints, or gypsum boards having taped seams. All joints
between the walls and ceiling of the enclosure shall be caulked to prevent
the escape of asbestos fibers;

iii. The underlying structure must be able to support the weight of
the enclosure. Suspended ceilings with laid-in panels do not provide air-
tight enclosures and shall not be used to enclose structures covered with
asbestos-containing materials;

{1.] iv. (No change in text.)

[ii.] v. Power drills [used to install anchors] or other tools which
imay disturb asbestos containing material shall be equipped with or
used in conjunction with HEPA vacuum filters;

Recodify iii. and iv. as vi. and vii. (No change in text.)

[v.] viii. Enclosures for asbestos-containing materials shall be
‘identified by signs, labels, color coding or some other mechanism to
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warn persons who may be required to disturb the enclosure that
asbestos is present; and
[vi.] ix. (No change in text.)

5:23-[8.13] 8.14 Glove bag technique

(a) (No change.)

(b) The preparation of the work area for glove bag removal shall
include the following:

1. A minimum of two persons [are required to] shall perform a
glove bag removal project. A third person may be required to conduct
air monitoring [and] or assist with supplies.

2.-3. (No change.)

(¢) (No change.)

(d) Removal procedures shall be conducted as follows:

1. A visual inspection of the pipe where the work will be performed
shall be made to determine if any damaged pipe covering (broken
lagging, hanging etc.) exists. If there is, the pipe shall be wrapped
in polyethylene plastic and fully secured with duct tape. This
procedure will prevent high airborne fiber concentrations from occur-
ring during the glove bag work caused by pipe lagging, hanging
several feet or even several yards away which may be jarred loose
by the activity. [Debris] All dust and debris on the floor and other
surfaces which has accumulated due to the asbestos abatement project
and contains asbestos [must] shall be cleaned up as necessary. If the
pipe is undamaged, one layer of duct tape shall be placed around
the pipe at each end of where the glove bag will be attached. This
permits a good surface to which to seal the ends of the glove bag,
and it minimizes the chance of releasing fibers when the tape at the
ends of the glove bag is peeled off at the completion of the [job]
project.

2.-4. (No change.)

5. Place the glove bag around the section of pipe to be worked
on and staple the top together through the reinforcing duct tape.
Staple at intervals of approximately one inch. Next, fold the stapled
top flap back and tape it down with a strip of duct tape. This should
provide an adequate seal along the top. Next, duct tape the ends of
the glove bag to the pipe itself previously covered with plastic or duct
tape (see [step}(d)! above). The bottom seam of the glove bag shall
be sealed with high quality duct tape or equivalent to prevent any
leakage from the bag that may result from a defect in the bottom seam.

6.-23. (No change.)

24. Asbestos-containing material shall be disposed of as specified
in NJ.A.C. 523-[8.14]8.15.

25. (No change.)

5:23-[8.14] 8.18 (No change in text.)

5:23-8.16 Duties of the asbestos safety technician

(a) The asbestos safety technician shall perform all air sampling
specified in this subchapter, and shall be thoroughly familiar with this
subchapter. He or she shall inform the Department who his or her
employer is at the time of his or her application for certification, and
shall notify the Department in writing within 10 working days of any
change in status or employer. He or she shall have access to all areas
of the asbestos removal project at all times and shall continually inspect
and monitor the performance of the contractor to verify that said
performance complies with this subchapter while work is in progress.
The asbestos safety technician shall be on site from the initial prep-
aration of the work area through the approved final visual inspection.

(b) The asbestos safety technician shall direct the actions of the
contractor verbally and in writing to assure compliance. The asbestos
safety technician shall require that all workers present a valid work
permit issued by the New Jersey Department of Labor before entering
the work area. The asbestos safety technician shall have the authority
to test the seal of the respirator of each person who enters the work
area to ensure a proper fit. In matters of gross negligence and/or
flagrant disregard for the safety of others, including the possibility of
contaminating the building environment and the appearance of an
emergent unsafe condition at the work area, the asbestos safety tech-
nician shall direct such corrective action as may be necessary. If the
contractor fails to take the corrective action, or if the contractor or
any of his or her employees habitually and/or excessively violate the
requirements of any regulation, the asbestos safety technician shall
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order, in writing, that the work be stopped. If the contractor fails to
comply with the order, the asbestos safety technician shall notify the
administrative authority having jurisdiction who shall issue a Stop Work
Order to the contractor and have the work area secured until all
violations are abated.

(¢) Upon receipt of testing results indicated that concentractions
above the acceptance criteria pursuant to N.J.A.C. 5:23-8.23 have
occurred outside the containment barriers during the abatement project,
the asbestos safety technician shall immediately direct corrective action
and verbally report these results within 24 hours to the contractor, the
owner and the abatement project designer. Such verbal notification shall
be followed by written notification to the contractor, the owner and the
abatement project designer. A copy shall be sent to the administrative
authority having jurisdiction and the Department within three business
days from receipt of the results,

(d) The asbestos safety technician shall keep an up-to-date and com-
prehensive daily log of on-site activities. One section of the log shall
contain observations concerning contractor compliance with activities
required under this subchapter listing all deficiencies encountered. In
addition, the log shall list the names of each person entering the work
area. The log shall be kept at the job site and shall be made available
upon request at all times to the owner, the abatement project designer
and to appropriate local and State agencies.

(e) The asbestos safety technician shall prepare a comprehensive
final report to include daily logs, required inspection reports, observa-
tions and air monitoring results. This report shall be made part of the
official record filed by the asbestos safety controi monitor.

(f) During the removal phase the duties of the asbestos safety tech-
nician shall be as follows:

1. Air monitoring outside the work area shall be provided throughout
removal operations to ensure that no outside contamination is occurring,
pursuant to N.J.A.C. 5:23-8.23;

2, If the contractor’s barriers or other control methods are observed
to malfunction, and if the contractor does not immediately correct the
problems upon notification, the asbestos safety technician shall inform
the administrative authority having jurisdiction who shall take immedi-
ate measures needed to ensure corrective action. In such a situation,
sampling of a minimum of three additional samples per day shall be
performed by the asbestos safety technician;

3. A series of smoke tests shall be performed by the asbestos safety
technician at the decontamination unit entrance to ensure continuous
air pressure differential. This test shall be performed before each work
shift and every four hours thereafter until the work stops;

4. The asbestos safety technician shall calculate the required number
of air pressure differential filtration units for each work area. This
calculation shall be made whenever the volume of the work area
changes. The asbestos safety technician shall inform the owner, contrac-
tor and the abatement project designer of any discrepancies between
the number of units required and those in operation within the work
area. If problems are identified and not corrected, the asbestos safety
technician shall inform the administrative authority having jurisdiction
who shall take necessary measures to ensure corrective action;

5. The asbestos safety technician shall test and record the air flow
of the air pressure differential units at the beginning of every shift and
every four hours thereafter to insure a complete air change or total air
filtration within the work area once every 15 minutes to effectively
reduce the work area fiber count;

6. A record shall be maintained in the daily log of all on-site observa-
tions, inspections and required activities of the contractor, asbestos
safety technician and the owner;

7. The asbestos safety technician shall supervise the removal of all
asbestos waste from the work area to ensure that it takes place in one
of the following manners:

i. Direct removal by a collector/hauler registered with the New
Jersey Department of Environmental Protection; or

ii. Indirect removal by placement in a locked and secure container,
for temporary storage, awaiting the New Jersey Department of En-
vironmental Protection registered waste hauler.

(g) The asbestos safety technician shall perform pest-removal air
testing in accordance with the following procedures:

1. Within 48 hours after clean-up for post-removal air testing, and
before the removal of critical barriers, a thorough and complete visual

NEW JERSEY REGISTER, MONDAY, JUNE 6, 1988

Interested Persons see Inside Front Cover

COMMUNITY AFFAIRS

inspection and a final air test shall be performed. This test is required
to establish safe conditions for the removal of critical barriers and to
permit the beginning of reconstruction activity, if required. Sufficient
time following clean-up activities shall be allowed so that all surfaces
shall be dry during monitoring. Air pressure differential filtration units
shall be in use during monitoring. Post-removal testing shall begin when
all work area surfaces are completely dry.

2. Aggressive air sampling shall be employed using propeller-type
fans and leaf blowers. The fans shall be placed in each room to be
sampled so as to cause settled fibers to rise and enter the air. Prior
to air monitoring, floors, ceilings, and walls shall be swept with the
exhaust of a one-horsepower leaf blower. Particular attention shall be
made to insure that areas which would be subject to dead-air conditions
are swept. The fans shall have blades with a radius of at least one foot
and shall be capable to creating a minimum air velocity of 500 feet
per minute. These fans may be of the oscillating type. Stationary fans
shall be placed at a height of two meters (approximately 79 inches)
in locations which will not interfere with air monitoring equipment. Fan
air shall be directed at the ceiling and shall be operated at low speed.
One fan shall be used for each 10,000 cubic feet of the work area. The
sampling pump and sampling media shall be placed 20 to 40 feet at
a right angle from the line(s) of air flow created in front of the fan.
The leaf blower and its use must meet the criteria set forth in EPA
document 560/5-85-024, “Guidance for Controlling Asbestos-Contain-
ing Materials in Buildings,” appendix section M.1.5., or any replace-
ment criteria set fourth by the EPA. Their use should be restricted to
general occupancy areas that are contained, and they should not be used
in any space with an open dirt, sand or gravel floor.

3. Evaluation criteria: If test results exceed the value delineated in
NJ.A.C. 5:23-8.23, the asbestos safety techmician, or his or her em-
ployer, shall so inform the contractor, the owner and the abatement
project designer. If these criteria have not been met, the contractor shall
be required to re-clean all surfaces using wet cleaning methods and
provide HEPA filtration units to exhaust air during the re-cleaning
process. This process of re-cleaning, allowing surfaces to dry and re-
testing shall be repeated until compliance is achieved.

(h) Final inspections shall be conducted by the ashestos safety tech-
nician as follows:

1. Upon notice by the owner or agent and after the removal of the
critical barriers, a final inspection shall be conducted to ensure the
absence of any visible signs of asbestos, or asbestos-containing material
or work related materials; and

2. The asbestos safety technician shall ensure that all asbestos waste
and asbestos-contaminated waste have been removed from the work area
in a registered vehicle by a registered waste hauler.

5:23-[8.16] 8.17 (No change in text.)

5:23-[8.17] 8.18 Asbestos [S]safety [Cleontrol [M]monitor

(a) The [d]Department shall authorize the establishment of an
asbestos safety control monitor:

[.-2. (No change.)

3. Following a determination by the [d]Department that an appli-
cation is complete and suitable for processing, the [d]Department
shall review and evaluate the information contained in the appli-
cation and such other information as the [d]Department shall deem
necessary to enable it to make an accurate and informed determina-
tion of approval or disapproval. Within 30 days following the receipt
of a completed application, the [d]Department shall make its de-
termination as to whether authorization as an asbestos safety control
monitor shall be granted or denied, and shall notify the applicant.
In the event of denial, the {d]Department shall provide the applicant
with a written explanation of the reasons therefore and provide for
a hearing pursuant to N.J.A.C. 5:23-[8.20] 8.21

4. The authorization application shall contain information relating
to:

i.-ii. (No change.)

iii. The applicant shall indicate the type of analysis done (for
example, NIOSH 7400) and the laboratory(ies) that do the
procedures. If the applicant does its own lab [work] analysis, then
it shall list the type of equipment used and the personnel using it,
with their qualifications. All laboratories shall participate in the
Proficiency Analytic Testing Program conducted by the National
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Institute for Occupational Safety and Health and in the U.S. En-
vironmental Protection Agency Asbestos Bulk Sample Analysis
Quality Assurance Program [;] . Laboratories shall be enrolled in the
American Industrial Hygiene Association Proficiency Analytical
Testing Program for PCM. The TEM analysis, laboratories shall
certify that the analysis they performed was according to the protocol
listed in Appendix A to Subpart E which is referenced in section
N.J.A.C. 5:23-8.23;

iv.-viii. (No change.)

5.-6. (No change.)

(b)-(f) (No change.)

5:23-[8.18] 8.19 Asbestos [S]safety [ Tjtechnician: [C]eertification
requirements

(a)-(c) (No change.)

(d) Any candidate for certification as an asbestos safety technician
shall submit an application to the [d]Department accompanied by
the required application fee established in (i) below. The requirements
for certification as an asbestos safety technician are as follows:

1. At least two years of college in academic sciences, that is,
biology, chemistry, industrial hygiene, environmental science, or re-
lated fields, or one year experience which included performing
environmental assessment activities may be substituted for this
education requirement; or one year experience monitoring asbestos
abatement if an industrial hygienist certified by the American Industrial
Hygiene Association;

2.-3. (No change.)

4. Successful completion of a special course for [A]asbestos
[S)safety [Tltechnicians approved by the New Jersey [State] Depart-
ment of Health.

5. Successful passing of a special [Elexamination for {A]asbestos
[S]safety [Tltechnicians approved and administered by the New Jer-
sey Department of Health (pursuant to N.J.A.C. 12:120-6.12 and
8:60-6.12).

(e)-(1) (No change.)

5:23-[8.19]8.20 (No change in text.)
5:23-(8.2018.21 (No change in text.)

5:23-{8.21]8.22 Demolition

(a)-(b) (No change.)

(c) The permit for the removal of asbestos shall be obtained in
the following manner:

1. A {Plplan [R]review must be conducted by the administrative
authority having jurisdiction. The following shall be available for the
plan review:

i. An asbestos hazard assessment prepared by the New Jersey
Department of Health, or by a county or local [health] department
of health, or a private [business entity] individual [, authorized by the
New Jersey Department of Health] who has received accreditation
under the United States Environmental Protection Agency’s Model
Accreditation Program as referenced in 40 CFR 763. The accreditation
will be issued by an EPA approved training agency, and that accredita-
tion will include the place of training, accreditation number and its
expiration date; accreditations are issued for one year. This assessment
shall be required unless the requirement for an assessment has been
waived by any of the above. This requirement can be met by remov-
ing all suspect material as asbestos-containing waste.

ii. Uncertified plans and specifications as follows:

(1) Site plan or sketch indicating adjacent buildings in the im-
mediate area;

(2) Floor plan of building to indicate the scope of the work;

(3) Specifications; describe scope of work, removal procedures,
and waste disposal;

(4) On large asbestos hazard abatement jobs as defined in this
subcode a written release of the plans and specifications by a person,
with technical knowledge of the project and designated by the owner
to act in his behalf shall be required;]

(1) Plans and specifications (not less than three sets) indicating: the
scope of the proposed work; whether the project is a small or large
asbestos hazard abatement project; listing the total amount of square
and/or linear footage of asbestos-containing material to be abated; the
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provisions proposed to contain the asbestos-containing material during
abatement work showing, but not limited to, separation barriers, pri-
mary seal/critical barriers, route of travel of removing asbestos waste
from the work area; a copy of the site plan; and a floor plan indicating
exits.

Recodify (5) and (6) as (2) and (3) (No change in text.)

2. The plans and specifications will be released in writing by the
[administrative authority having jurisdiction] asbestos safety control
monitor. [The written release of plans and specifications will allow
the owner to obtain bids on the asbestos removal part of the demo-
lition project].

3. The issuance of a construction permit for asbestos abatement
shall be subject to the following:

i. A written release of the plans and specifications by the [ad-
ministrative authority having jurisdiction] asbestos safety control
monitor;

ii.-vi. (No change.)

(d) (No change.)

(e) Air monitoring samples during removal shall be required for
a large asbestos abatement [job] project, and a small asbestos abate-
ment [job] project if it has been determined by the asbestos safety
control monitor to be required during the plan review. Final air
samples after removal will be required for large and small asbestos
abatement [jobs] projects [only unless this is changed during the plan
review].

1. Results of .020 fibers/cc or less shall be attained by phase
contrast microscopy (PCM) prior to demolition;

2.-3. (No change.)

§:23-8.23 Air monitoring methodology

(a) All air sampling specified in this section shall be performed by
the asbestos safety technician in accordance with the procedures speci-
fied in this subchapter and shall be analyzed by a laboratory pursuant
to 40 CFR 763.90.

1. For phase contrast microscopy (PCM) analysis, laboratories shall
be enrolied in the American Hygiene Association Proficiency Analytical
Testing Program.

2. For transmission electron microscopy (TEM) analysis, labora-
tories shall certify that the analysis they performed was according to
the protocol listed in Appendix A to Subpart E of 40 CFR 763.

(b) Air sampling outside the work area while abatement is in progress
shall comply with the following procedures:

1. A minimum of three samples per day shall be collected. One
stationary sample shall be collected at the decontamination unit en-
trance/exit and two samples collected adjacent to the work area but
remote from the decontamination unit entrance. In the selection of
adjacent areas to be monitored, preference shall be given to rooms
adjacent to critical barriers and/or work area. Testing results shall not
indicate concentrations above 0.01 fibers per cubic centimeter have
occurred outside the containment barrier or above 0.02 fibers per cubic
centimeter within the clean room of the decontamination chamber dur-
ing the abatement project.

2. Pumps shall be calibrated before and after sampling and a record
kept of this calibration.

3. Analysis shall be by PCM or TEM.

i. PCM analysis shall be by the methodology specified by NIOSH
7400.

ii. TEM analysis shall be by the methodology specified by 40 CFR
763 Appendix A to Subpart E.

4. Maximum turnaround time from sample collection through data
reporting shall be:

i. PCM analysis method: 24 hours; and

ii. TEM analysis method: 72 hours.

(c) Final clearance level, sampling and analysis method for small and
large asbestos abatement projects and local education agencies, as
defined in section N.J.A.C, 5:23-8.2, shall be performed as follows:

1. Samples collected within the affected work area shall be analyzed
by TEM except as delineated below:

i. Until October 7, 1989, an owner or his or her agent may analyze
air monitoring samples collected for clearance purposes by PCM to
confirm completion of an asbestos abatement project that is less than
or equal to 3,000 square feet or 1,000 linear feet.
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ii. From October 8, 1989 to October 7, 1990, an owner or his or
her agent may analyze air monitoring samples collected for clearance
purposes by PCM to confirm completion of an ashestos abatement
project that is less than or equal to 1,500 square feet or 500 linear feet.

iii. After October 8, 1990, an owner or his or her agent may analyze
air monitoring samples collected for clearance purposes by PCM to
confirm completion of an asbestos abatement project that is less than
or equal to 160 square feet or 260 linear feet (small asbestos hazard
abatement project).

iv. To determine the amount of asbestos-containing material
pursuant to this section, the owner or his or her agent shall add the
total square or linear footage of asbestos-containing material within the
containment barriers used to isolate the work area for the asbestos
abatement project. Contiguous portions of material subject to such
project conducted concurrently or at approximately the same time
within the same building shall not be separated to qualify for the
exceptions delineated above.

(d) Final clearance level, sampling and analysis method for small and
large asbestos abatement projects for all other buildings pursuant to
this subchapter except for local education agencies, as defined in
N.J.A.C. 5:23-8.2, shall be as follows:

1. Samples collected within the affected work area space may be
analyzed by PCM to confirm cempletion of an asbestos abatement
project.

(e) For TEM, the project shall be considered complete when the
results of samples collected in the affected work area comply with 40
CFR 763.90 and Appendix A to Subpart E.

(f) For PCM, the project shall be considered complete when the
results of samples collected in the affected work area show that the
concentration of fibers for each of the five samples is less than or equal
to a limit of quantitation for PCM of 0.01 fibers per cubic centimeter.

(g) When the air analysis results for projects covered by this
subchapter show asbestos fiber concentrations above the acceptance
criteria, then clean-up shall be repeated until compliance is achieved
by re-cleaning all surfaces using wet methods and operating all HEPA
air filtration units to filter the air.

5:23-8.24 Removal of non-friable asbestos-containing material

(a) This section applies to all interior building, non-friable, mis-
cellaneous asbestos-containing material.

1. When the removal method will cause the building environment to
become contaminated with airborne fibers caused by a combination of
mechancial and manual tasks, such as grinding the surface of vinyl floor
tiles, then complete separation of the worksite from the rest of the
building shall be required and the precautions and procedures during
a large asbestos hazard abatement project as delineated in N.J.A.C.
5:23-8.11 shall be followed. A construction permit for asbestos abate-
ment pursuant to this subchapter shall be required.

2. When the removal method will not contaminate the building en-
vironment with airborne fibers, such as when an electric heating ap-
pliance is used to loosen vinyl floor tiles, then general isolation of the
work area from the surrounding environment, safe work practices and
proper clean-up procedures, including having access to shower facilities
after performing the asbestos-related work, shall be required. A con-
tractor licensed by the New Jersey Department of Labor shall be
required pursuant to N.J.A.C. 12:120 to perform this work. A construc-
tion permit pursuant to N.J.A.C. 5:23-2 shall be required.

(b) The disposal of non-friable asbestos-containing waste shall con-
form to the requirements specified in N.J.A.C. 5:23-8.15.

(¢) Exception: This section shall not apply to non-friable asbestos-
containing material found on the exterior of the building such as
asbestos siding, transite and asbestos cement board, asbestos roof
shingle, felts and built up roofing materials. Safe work practices shall
be employed to minimize asbestos fiber exposure during the tear-off
period and, in particular, for asbestos shingle roofs, work precautions
described in the National Institute for Occupational Safety and Health
(NIOSH) Health Hazard Evaluation Report No. HETH 84-321 shall
be followed. A construction permit pursuant to N.J.A.C. 5:23-2 shall
be required. Disposal of this waste shall be in accordance with N.J.A.C.
5:23-8.15.
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(a)
Administrative Rules
Lease Termination Because of Disabling lliness or
Accident

Proposed New Rules: N.J.A.C. 5:29-2.1 and 2.2

Authorized By: William M. Connolly, Director, Division of
Housing and Development, Department of Community
Affairs.

Authority: N.J.S.A. 46:8-9.3.

Proposal Number: PRN 1988-268.

The agency proposal follows:

Summary

N.J.S.A. 46:8-9.2 requires the Director of the Division of Housing and
Development to provide a form to be used by tenants who are entitled
to terminate the lease on their residence because they cannot continue
to pay the rent by reason of a disabling iliness or accident that has caused
a loss of income. The form is required by statute to include a physician's
certification that the lessee or spouse of the lessee is unable to continue
to engage in gainful employment, proof of loss of income, and proof that
any pension, insurance or other subsidy to which the lessee or spouse
is entitled is insufficient to supplement the income of the lessee or spouse
so that the rent can be paid and that the income is necessary for the
payment of the rent. The statute further provides that, in any case in
which this statutory right is invoked, the termination is effective as of
the 40th day after the lessor’s receipt of the notice and that the unit must
be vacated, and possession given to the lessor, at least five working days
prior to the termination date. The provisions of this statute do not apply
to any lease the terms of which explicitly provide otherwise.

The purpose of these proposed new rules is to implement the provisions
of the statute as described above and promulgate the prescribed form.

Social Impact
Promulgation of the required form by rule will make it easier for
tenants to take advantage of their rights under N.J.S.A. 46:8-9.2.

Economic Impact
To the extent that tenants avail themseives of their rights under
N.J.S.A. 46:8-9.2, they will be able to relieve themselves of the burden
of rentals they can no longer afford to pay without the risk of being held
liable for the unpaid balance for the term of the lease. Conversely,
landlords will not be able to recover this unpaid balance.

Regulatory Flexibility Statement
Since N.J.S.A. 46:8-9.2 applies equally to properties that are owned
by persons qualifying as “‘small businesses’ and those that are not, there
is no basis for any differential treatment of small businesses in the
proposed rule.

Full text of the proposed new rules follows.

SUBCHAPTER 2. LEASE TERMINATION BECAUSE OF
DISABLING ILLNESS OR ACCIDENT

Right to terminate a lease because of disabling illncss or
accident

(a) Pursuant to N.J.S.A. 46:8-9.2, a lease for a term of one or more
years of a property that has been leased and used by the lessee solely
for the purpose of providing a dwelling place for him or herself, or
the lessee and his or her family, may be terminated prior to the
expiration date thereof if the lessee or his or her spouse, or both,
suffer a disabling illness or accident, unless the terms of the lease
explicitly provide otherwise.

(b) Notice of termination shall be given by the lessee (tenant) to
the lessor {landlord) on the form prescribed in N.J.A.C. 5:29-2.2.

(c) Termination shall take effect on the 40th day following receipt
by the lessor of the notice and rent shall be paid up to that date.

(d) The property shall be vacated and possession shall be given
to the lessor at least five working days prior to the 40th day following
receipt by the lessor of the notice.

5:29-2.2 Form of notice
(a) A notice of lease termination given by a tenant pursuant to
N.J.S.A. 46:8-9.2 shall be in the following form:

5:29-2.1

(CITE 20 N.J.R. 1139)




COMMUNITY AFFAIRS
NOTICE OF LEASE TERMINATION

Name of Tenant

Property Address

Apartment Number (if applicable)

To the Landlord of the above dwelling unit:

This is to notify you that, in accordance with N.J.S.A. 46:8-9.2,
[ am terminating my tenancy as of the 40th day following your receipt
of this notice by reason of:

___ a disabling illness

—— a disabling accident
suffered by:

— me

—— my spouse

—— both me and my spouse.

Date: Signature

CERTIFICATION OF TREATING PHYSICIAN

I hereby certify that I am a physician who is currently treating
, whom [ find to be unable to continue
to engage in gainful employment.

Date: Signature

PROOF OF LOSS OF INCOME AND INSUFFICIENCY OF
CURRENT INCOME

STATE OF NEW JERSEY
COUNTY OF

, of full age,
being duly sworn, upon his/her oath, deposes and says:

1. As of , 19

(including any spouse’s income) was reduced from $

. my income

per to § per as a result of:

—— a disabling illness

a disabling accident

suffered by:

_ _ me

—— my spouse

— both me and my spouse,

2. The total amount of all pensions, insurance and other subsidies
to which I and/or my spouse am/are entitled is $ . This
amount is insufficient to supplement my/our income, which is neces-

sary for the payment of the rent on our dwelling unit, so that this
rent can be paid.

Signature

Sworn and subscribed before me

on , 19

Notary Public of NJ

(CITE 20 N.J.R. 1140)
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(b) Copies of this form may be obtained from:

Office of Landlord-Tenant Information
Division of Housing and Development
Department of Community Affairs
CN 809

Trenton, NJ 08625

(a)

NEW JERSEY COUNCIL ON AFFORDABLE
HOUSING

Substantive Rules: Regional Contribution
Agreements (RCASs)

Proposed Amendment: N.J.A.C. 5:92-11.2

Authorized By: James L. Logue III, Chairman, New Jersey
Council on Affordable Housing.

Authority: N.J.S.A. 52:27D-301 et seq.

Proposal Number: PRN 1988-278.

Submit comments by July 6, 1988 to:
Douglas V. Opalski, Executive Director
New Jersey Counsel on Affordable Housing
CN 813
Trenton, NJ 08625-0813

The agency proposal follows:

Summary

The Council on Affordable Housing is proposing amendments to regu-
late the use of excess funds in a regional contribution agreement and to
amend its rule on age restricted units.

The terms of a regional contribution agreement arc negotiated between
willing sending and receiving communities. These agreements are re-
viewed by the Council and the New Jersey Housing and Mortgage
Finance Agency. During this review, there have been several negotiated
agreements where the communities have negotiated more money than
appears necessary to implement the RCA. While the Council recognizes
the importance of planning for contingencies and inflation, the Council
is concerned over the use of these potential excess funds.

The Council believes that excess funds should be returned to the send-
ing community; used to produce other low and moderate income housing
units; or used for capitol expenditures ancillary to or benefiting low and
moderate income households. Therefore, the Council is proposing a new
subsection (g) to N.J.A.C. 5:92-11.2. Such a restriction is consistent with
N.J.S.A. 52:27D-312(f), which allows RCA funds to be used to com-
pensate or partially compensate the receiving municipality for infrastruc-
ture or other costs generated to the receiving municipality by the develop-
ment.

With regard to age restricted units, on November 19, 1986 the Council
on Affordable Housing adopted N.J.A.C. 5:92-14.3, allowing munici-
palities to ‘“age restrict no more than 25 percent of their fair share
obligation as calculated after credits have been granted, less any units
transferred under a Regional Contribution Agreement.” Although the
rule did not require age restriction to be limited to the elderly, the Council
clearly had senior citizens in mind. The 25 percent standard was selected
because it approximated the needs for low and moderate income senior
citizen households as depicted by 1980 United States Census Data. There-
fore, in adopting the rule, the Council felt it was recognizing the special
needs of an “at risk” group without sacrificing the housing needs of the
young couples and families.

Recently, it has come to the Council’s attention that N.J.A.C. 5:92-14.3
does not regulate housing units transferred via a regional contribution
agreement. Thus, as written, the rule allows a sending community to age
restrict 25 percent of the housing units within its borders and for all the
units the sending community transfers to be age restricted. Since a com-
munity may transfer up to 50 percent of its obligation, it is possible that
up to 62.5 percent of the municipal fair share may be age restricted.

This was not the Council’s intent when it adopted N.J.A.C. 5:92-14.3,
Such a restriction would unduly limit housing opportunities for the vast
majority of low and moderate income households not consisting of senior
citizens. Therefore, the Council is proposing a new subsection (h) to
N.J.A.C. 5:92-11.2. This amendment allows transferred units to be aged
restricted provided that the sum of newly constructed age restricted units
in the sending and receiving communities does not exceed 25 percent of
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the sending community’s fair share as calculated after credits and adjust-
ments have been granted, less any units transferred under a regional
contribution agreement. The amendment does not regulate rehabilitation
of existing age restricted units in the sending and receiving communities.

Social Impact

The proposed amendment regulating excess funds in a regional con-
tribution agreement will have a positive impact in that it requires excess
funds not returned to the sending community to be directed to the benefit
of low and moderate income households. The proposed amendment
regulating age restricted units will have a positive social impact in that
it provides municipalities with the ability to safeguard the special needs
of an *“at risk” group without sacrificing the housing needs of young,
couples and families.

Economic Impact
The proposal on age restricted units will have no economic impact.
The proposal on excess funds will have a positive impact in that it requires
all transferred funds to be expended on capital improvements benefiting
low and moderate income households.

Regulatory Flexibility Statement

The proposed amendment on age restricted units imposes no recording,
recordkeeping, or other compliance requirements on small businesses,
since it regulates age restriction of housing units by the sending and
receiving communities. The proposed amendment regulating excess funds
will benefit contractors who construct housing and/or infrastructure for
low and moderate income households, some of which may meet the
definition of a small business in the Regulatory Flexibility Act; no com-
pliance requirements are imposed on such businesses.

Full text of the proposal follows (additions shown in boldface
thus).

5:92-11.2 Terms

(a)-(f) (No change.)

(g) Sending and receiving communities shall, as part of their contract
negotiations, determine the use of transferred funds that may be in
excess of what is required to implement the RCA. Such funds shall
either be: returned to the sending community; and/or utilized by the
receiving community to produce additional low and moderate income
housing units or for a capital expenditure ancillary to or benefiting low
and moderate income households. The specific use of excess funds by
the receiving community need not be specified in the RCA contract but
shall be subject to Council approval.

(h) Housing units transferred via a regional contribution agreement
may be age restricted provided that the sum of newly constructed age
restricted units created in the sending and receiving communities does
not exceed 25 percent of the sending community’s fair share obligation
as calculated after credits and adjustments have been granted. This
restriction shall not apply to the rehabilitation of existing age restricted
units in either the sending or receiving community.

EDUCATION
(a)

STATE BOARD OF EDUCATION

Special Education Pilot Project
Moderate Behavior Handicap Class Types

Proposed Amendment: N.J.A.C. 6:28-11.12

Authorized By: Saul Cooperman, Commissioner, Department of
Education; Secretary, State Board of Education.
Authority: N.J.S.A. I8A:I-1, [§A:4-15, 16, 23 and 24, [8A:46-|
et seq. and 18A:7A-(5)i.
Proposal Number: PRN 1988-267.
Submit comments by July 6, 1988 to:
Irene Nigro, Rules Analyst
New Jersey Department of Education
CN 500
225 West State Street
Trenton, New Jersey 08625

The agency proposal follows:
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Summary

The purpose of this proposed amendment to NJ.A.C. 6:28-11.12 is to
correct a printer’s error regarding the maximum class size and staff/pupil
ratio required for moderate behavior handicap class types under the
Special Education Pilot Project (Project) now underway in 13 local school
districts.

As proposed and adopted in the New Jersey Register (see 20 N.J.R.
14(a) and 20 N.J.R. 796(a), respectively), N.J.A.C. 6:28-11.12(¢)5 and 6
mandate a maximum class size of 10 and a staff/pupil ratio of 1:10 for
moderate behavior handicap class types. However, this number and ratio
were printed in error. The maximum class size for this class type should
be eight and the staff/pupil ratio 1:8. This number and ratio were agreed
to by the affected local school districts prior to the submission of the
Project’s proposed new rules for publication in the New Jersey Register,
contained in the Notice of Proposal filed with the Office of Administrative
Law and adopted by the State Board of Education on March 11, 1988.

Social Impact
The proposed amendment will apply only to those 13 districts which
are involved in the Project during the 1988-1990 school years. Those
districts agreed to all aspects of the Project’s rules prior to their proposal,
including the maximum class size and staff/pupil ratio contained in this
amendment.

Economic Impact
No major economic impact is expected as a result of this proposed
amendment, which can be implemented with existing staff. Funding for
the districts involved in the project will continue under the current
procedures.

Regulatory Flexibility Statement
The proposed amendment imposes no reporting, recording or com-
pliance requirements on small businesses, since the amendment impacts
only on 13 New Jersey public school districts and their pupils.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

6:28-11.12 Fuli-time class types

(a)-(d) (No change.)

(e} Moderate behavior handicap class types shall meet the follow-
ing requirements:

1.-4. (No change.)

5. Maximum class size shall be [10] 8 for both elementary and
secondary.

6. Staff/pupil ratio shall be [1:10] 1:8 for both elementary and
secondary.

7. (No change.)

(f-(0) (No change.)

ENVIRONMENTAL PROTECTION
(b)

DIVISION OF WATER RESOURCES

Licensing of Operators of Industrial Wastewater
Treatment Systems

Proposed Amendments: N.J.A.C. 7:10-13.2, 13.10
and 13.13

Authorized By: Richard T. Dewling, Commissioner, Department
of Environmental Protection.
Authority: N.J.S.A. 58:11-64 et seq., particularly 58:11-66 and 67,
N.J.S.A. 58:10A-1 et seq.
DEP Docket Number: 018-88-05.
Proposal Number: PRN 1988-301.
Submit comments by July 6, 1988 to:
Roger S. Haase, Esq.
Office of Regulatory Services
Department of Environmental Protection
CN 402
Trenton, New Jersey 08625

The agency proposal follows:

(CITE 20 N.J.R. 1141)




ENVIRONMENTAL PROTECTION

Summary

On June 18, 1984, the New Jersey Department of Environmental
Protection (“‘Department’) promulgated rules implementing the new
Water Supply and Wastewater Operators Licensing Act, N.J.S.A,
58:11-64 et seq. These new rules, known as “Water Supply and Waste-
Water Collection and Treatment Systems: Examining and Licensing of
Operators”, are codified at N.J.A.C. 7:10-13 (*Rules™). With these rules,
the Department, for the firs1 time, created classes of licenses for industrial
wastewater treatment systems. These new classes of licenses allow a
licensee holding the appropriate class license to be the licensed operator
of any industrial wastewater treatment system with an equal or lower
classification. In order to obtain this desired job flexibility, the Depart-
ment combined all types of industrial wastewater treatment into four
classes and created four corresponding licenses.

In creating the four classes of license, the N1, or lowest class license,
became too complex for the potential licensed operators of industrial
wastewater treatment systems which consisted of only an oil water separ-
ator or sedimentation unit. To alleviate this complexity, the Department
is now proposing to create the NS license which would be available to
anyone who wanted a license which only allowed that person to be the
licensed operator at industrial wastewater treatment systems solely con-
sisting of a gravity oil water separator or sedimentation unit. The eligibili-
ty requirements for the NS license and the N1 license would be the same,
but the tests for each class license would be appropriately different. Ni
licensees would continue to be allowed to be the licensed operator at
industrial wastewater treatment facilities classified as N1 or NS.

The Department is proposing a definition of “*oil water separator’ and
*“*sedimentation unit™ in N.J.A.C. 7:10-13.2 and is proposing the require-
ments for the NS license in N.J.A.C. 7:10-13.13, Additionally, the Depart-
ment is proposing to delete the two year time frame for obtaining a full
time licensed operator at Class 3 and Class 4 treatment systems from
N.J.A.C. 7:10-13.10(c)1, since the time period has passed.

Social Impact

The proposed amendments will have a beneficial social impact. The
amendments will provide more flexibility for an industrial wastewater
treatment system permittee having an oil water separator or sedimenta-
tion unit in obtaining a licensed operator. The permittee will have the
option of hiring an N1 class operator or an NS class operator under the
amended rules for gravity oil water separator or sedimentation unit
treatment systems. Obtaining a license to operate such treatment systems
will be less burdensome to the individual permittees and applicants than
under present requirements.

Economic Impact

The proposed amendments will neither increase nor decrease the cost
of the license fees. The proposed amendments, however, have a positive
economic impact. The owners of treatment systems consisting of only an
oil water separator or sedimentation unit may not have to employ oper-
ators outside of their companies. They may be able to use their existing
employees who qualify for the NS license for this purpose, thereby,
providing an opportunity for financial savings.

Environmental Impact

The proposed amendments will have a positive environmental impact.
The number of licensed operators for treatment systems consisting of an
oil water separator or sedimentation unit should increase. Having a
separate specific classification should encourage potential operator appli-
cants to focus on the specific information and knowledge needed to
operate these systems properly. The examinations will be specific to these
systems. These amendments should resuit in better supervised and oper-
ated systems, which in turn should result in higher water quality for
potable and recreational purposes.

Regulatory Flexibility Statement

These proposed amendments would apply to industrial wastewater
treatment systems consisting solely of a gravity oil water separator or
sedimentation unit. It is estimated that of the total number of industrial
wastewater treatment systems impacted by these amendments, 150 are
*small businesses” as defined in the New Jersey Regulatory Flexibility
Act (P.L. 1986, c. 169). The purpose of these proposed amendments is
to make it easier for system owners to comply with the Department’s
licensing requirements without diminishing environmental protection.
The amendments will make it easier for employees at industrial waste-
water treatment systems consisting solely of an oil water separator or
sedimentation unit to become licensed to operate those facilities. In
accordance with the New Jersey Regulatory Flexibility Act, the Depart-

(CITE 20 N.J.R. 1142)

PROPOSALS

ment has determined that these proposed amendments would not impose
additional reporting, recordkeeping, financial or other compliance re-
quirements on these small businesses.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

7:10-13.2 Definitions

The following words and terms when used in this subchapter shall
have [it] the following meaning unless the context clearly [indictes]
indicates otherwise.

“0il water separator’” means an industrial wastewater treatment
system designed for the removal of insoluble oils or floating grease by
gravity means.

“Sedimentation unit”’ means any industrial wastewater treatment
system at which wastewater is only physically, not chemically, treated
to reduce suspended solids including a clarifier, settling tank, lagoon,
basin or pond, detention basin or pond, or sedimentation basin or pond.

7:10-13.10 Licensed operator required, penalties

(a)-(b) (No change.)

(¢) Each class 3 treatment system and class 4 treatment system
shall have the appropriate full-time licensed operator. In addition,
class 4 treatment systems should have a licensee possessing any valid
treatment license within the appropriate system classification, physi-
cally present at the treatment system during that portion of each 24
hour period when the licensed operator is not present.

[I. Those Class 3 and Class 4 treatment systems not presently
employing a full time licensed operator shall have 2 years from the
effective date of this subchapter to obtain an appropriate full time
licensed operator.]

(d)-(g) (No change.)

7:10-13.13 Conversion of licenses [in effect on the effective date of
these rules]

(a)-(b) (No change.)

f{{c) The department shall begin accepting applications for the new
industrial wastewater treatment system licenses on January |, 1985.
The closing date for applications to take the first set of examinations
for the new industrial wastewater system licenses shall be February
28, 1985.

1. The department shall continue to accept applications for exam-
ination for the NN license until September 30, 1984]

[(d)] (¢) (No change in text.)

(d) Any person eligible to apply for a N1 license, pursuant to
N.J.A.C. 7:10-13.15(c), who is employed by an industrial wastewater
treatment system consisting only of a gravity oil water separator or
sedimentation unit may apply, pursuant to N.J.A.C. 7:10-13.6, to take
an examination for a NS license instead of a N1 license.

(e) Any person who successfully passes the examination for a NS
license may only become the licensed operator at a Class 1 industrial
wastewater treatment system consisting only of a gravity oil-water
separator or sedimentation unit.

Recodify existing (e) through (i) as (f) through (j) (No change in
text.)
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HEALTH
(a)

HOSPITAL REIMBURSEMENT

Procedural and Methodological Regulations

Proposed Amendment: N.J.A.C. 8:31B-3.45

Authorized By: Molly Joel Coye, M.D., M.P.H., Commissioner,
Department of Health (with the approval of the Health Care
Administration Board).

Authority: N.J.S.A. 26:2H-1, et seq.; specifically 26:2H-5b and
26:2H-18d.

Proposal Number: PRN 1988-269.

Submit written comments by July 6, 1988 to:
Pamela S. Dickson, Assistant Commissioner
Health Planning and Resource Development
New Jersey State Department of Health
CN 360, Room 601
Trenton, NJ 08625-0360

The agency proposal follows:

Summary

The Department of Health proposes to delete the requirement for the
submission of Uniform Bill-Patient Summaries beginning in the first
quarter of 1988. The Department proposes that hospitals now do so on
or before the first quarter of 1990. The action to delay the submission
of Uniform Bill-Patient Summaries from on or before the first quarter
of 1988 to on or before the first quarter of 1990 has been proposed to
allow the Department additional time to review and evaluate factors
related to the processing of submission of Uniform Bill-Patient Sum-
maries.

Social Impact

The Procedural and Methodological rules will be consistent with the
Hospital Reporting of Uniform Bill-Patient Summaries rules at N.J.A.C.
8:31B-2, thereby providing consistency in requirements on the regulated
group.

Economic Impact

Hospitals will not at this time incur any additional expense which might
result from this additional reporting requirement. The economic impact
of the requirement which is proposed to take effect on or before the first
quarter of 1990 cannot be determined at this time.

Regulatory Flexibility Statement
The proposed rules apply only to the hospitals that have rates estab-
lished by the Hospital Rate Setting Commission. Each of these hospitals
employs more than 100 full time employees and, therefore, do not fall
in the category of small business as defined in Section 2 of New Jersey
Regulatory Flexibility Act (P.L. 1986, c.169).

Full text of the proposal follows (additions indicated in boldface
thus, deletions in brackets [thus]).

8:31B-3.45 Uniform bill-case mix determination-financial reports
(a) Hospitals shall submit to the Department through the UB-PS
Intermediary(ies) and within 90 days of the end of the calendar
quarter, information on all inpatients discharged for the quarter
containing final diagnoses and such other patient specific information
as set forth in the Rule on Hospital Reporting of Uniform Bill-
Patient Summaries. The net cost to the hospital of any information
provided to the Department by a UB-PS Intermediary for a hospital
under a memorandum of understanding developed under N.J.A.C.
8:31B-2.1 of the Rule on Hospital reporting of Uniform Bill-Patient
Summaries shall be considered by the Commission in the Preliminary
Cost Base established for the hospital. Beginning on or before the
first quarter of [1988] 1990 hospitals shall also submit Uniform Bill-
Patient Summaries on all outpatients containing final diagnosis or
reason for visit (as defined by the Department), for each outpatient.
Included with such reporting shall be a statement of gross revenue
by revenue center for patients discharged in the quarter (including
in-house accounts of the previous period but excluding in-house
accounts of the current quarter) for inpatient, emergency service,
clinic, home health, outpatient dialysis, ambulatory surgery, same
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day psychiatry, and private referred patients. UB-PS records not
received by the Department within the time frames specified may not
be included in the hospital’s Final Reconciliation unless the hospital
pays to the Commission a fine as specified in the Uniform Bill-Patient
Summary (inpatient) Regulation, section IV-E. This decision will be
at the discretion of the Commission.

{b)-(c) (No change.)

HUMAN SERVICES
(b)

DIVISION OF MEDICAL ASSISTANCE AND HEALTH
SERVICES

Home Care Services Manual
Personal Care Assistant Services; Fees

Proposed Amendment: N.J.A.C. 10:60-2.2

Authorized By: Drew Altman, Commissioner, Department of
Human Services.

Authority: N.J.S.A. 30:4D-6b(16), 7a, b, ¢; 30:4D-12; 42 CFR
440.170(i).

Proposal Number: PRN 1988-298.

Submit comments by July 6, 1988 to:
Henry W. Hardy, Esq.
Administrative Practice Officer
Division of Medical Assistance

and Health Services
CN-712
Trenton, NJ 08625

The agency proposal follows:

Summary

This proposal amends the personal care assistant service section of the
Home Care Services Manual (N.J.A.C. 10:60-2.2). More specifically, the
amendments pertain to Medicaid reimbursement. The current rule con-
tains all inclusive maximum rates for personal care assistant services, the
initial nursing assessment visit and the personal care assistant nursing
reassessment visit. This proposal will increase the all inclusive maximum
rate. The proposal also increases the rates for services provided on an
hourly or half-hourly basis, on weekdays, weekends and holidays. The
rate increase also covers both individual and group rates. The proposal
also increases the initial nursing assessment visit and the nursing reassess-
ment visit to a standardized fee of $35.00 per visit. The complete scope
of the fee increase appears in the text of the rule.

Social Impact

The proposal’s impact is primarily economic rather than social. How-
ever, there are Medicaid patients who need personal care assistant services
in community settings. The fee increase should help insure the continuity
and availability of these services.

This proposal also impacts on community homemaker/home health
agencies that provide personal care assistant services. However, the im-
pact will be more economic than social.

Agencies under contract to the Division of Mental Health and Hospi-
tals are not covered by this fee increase.

Economic Impact

The estimated cost of the fee increase will be approximately $1,256,664
(federal-state share combined) for State Fiscal Year 1989.

There is no cost to the Medicaid patient for personal care assistant
services.

The economic impact on providers will vary, depending on the number
of Medicaid patients who receive services. Providers will be entitled to
be reimbursed up to the new maximum rates contained in this rule.

Regulatory Flexibility Analysis
This rule impacts on small businesses, such as homemaker/home health
agencies. However, this rule does not impose any additional reporting,
recordkeeping or other compliance requirements. Medicaid providers are
already required to maintain sufficient records to indicate the recipient
to whom the service was rendered, the date of service, nature of the
service, etc. (see N.JS.A. 30:4D-12).

(CITE 20 N.J.R. 1143)
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There are no capital costs associated with this proposal.

Therefore, the Division does not believe a regulatory flexibility analysis
is required because this rule only increases reimbursement for existing
procedure codes.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

10:60-2.2 Personal care assistant service

(a)-(e) (No change.)

(f) Reimbursement:

1. The following are all inclusive maximum rates for personal care
assistant services, the initial nursing assessment visit and the personal
care assistant nursing reassessment visit. No direct or indirect cost
over and above these established rates will be considered for reim-
bursement. A provider may not charge the New Jersey Medicaid
Program in excess of present charges for other payors. For reimburse-
ment purposes a weekend means a Saturday or Sunday; a holiday
means an observed agency holiday which is also recognized as a
Federal or State holiday.

i. Personal care assistant services are limited to a maximum of 25
hours per week at a reimbursement rate up to [$9.00] $11.00 per hour
weekday for the individual patient. Code No. Z1600; and

ii. Up to [$4.50] $5.50 per half-hour weekday for individual pa-
tient. Code No. Z1611; and

iti. Up to [$6.76] $8.00 per hour weekday for a group rate (two
or more patients, with a maximum of eight patients in the same
residential setting at the same time). Code No. Z1605; and

iv. Up to [$3.38] $4.00 per half-hour weekday for a group rate
(two ro more patients, with a maximum of eight patients in the same
residential setting at the same time). Code No. Z1612; and

v. Up to [$10.00] $14.00 per hour weekend, holiday for individual
patient, Code No. Z1614; and

vi. Up to [$5.00] $7.00 per half-hour weekend, holiday for individ-
ual patient, Code No. Z1615; and

vii. Up to [$7.76] $9.00 per hour weekend, holiday for a group
rate (two or more patients, with a maximum of eight patients in the
same residential setting at the same time). Code No. Z1616; and

viii. Up to [$3.88] $4.50 per half-hour weekend, holiday for a
group rate (two or more patients, with a maximum of eight patients
in the same residential setting at the same time). Code No. Z1617;
and

ix. Up to [$28.00] $35.00 may be billed for an initial nursing
assessment visit. Code No. Z1610; and

x. Up to [$20.00] $35.00 may be billed for a nursing reassessment
visit. Code No. Z1613.

(a)
DIVISION OF MEDICAL ASSISTANCE AND HEALTH
SERVICES

Long Term Care Services Manual
Patients’ Personal Needs Allowance

Proposed Amendment: N.J.A.C. 10:63-1.11
Proposed Repeal and New Rule: N.J.A.C. 10:63-1.19

Authorized By: Drew Altman, Commissioner, Department of
Human Services.
Authority: N.J.S.A. 30:4D-3i, 6a(4)(a)b(14); 30:4D-6a, 6.8;
30:4D-7a, b, ¢; 30:4D-12; 30:13-1, 3a, 5a; 42 CFR 435.725, 832.
Proposal Number: PRN 1988-27.
Submit comments by July 6, 1988 to:
Henry W. Hardy, Esq.
Administrative Practice Officer
Division of Medical Assistance and Health Services
CN-712
Trenton, NJ 08625

The agency proposal follows:

Summary
This proposal concerns the Medicaid patients’ personal needs allow-
ance (PNA) in long term care facilities (LTCF). The statutory authority
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cited above includes both New Jersey Medical Assistance and Health
Services Act (NJ.S.A. 30:4D-1 et seq.) and the Nursing Home
Responsibilities and Rights of Residents (N.J.S.A. 30:13-1 et seq.). Feder-
al regulations require that all patients have PNA funds which are to be
used to purchase personal comfort items such as cosmetics, clothing,
television sets or radios, and to make contact with family. PNA funds
must not be used for equipment, items or supplies which are furnished
by the LTCF and included in their per diem rate. Examples of items
provided by the LTCF are set forth in the text of the proposal (see
NJ.A.C. 10:63-1.19(d)3i).

The amount of PNA is $35.00 per month as established by State law
(N.J.S.A. 30:4D-6a). If the Medicaid patient has available income, the
$35.00 PNA is deducted from this income. If the Medicaid patient has
no income, he or she receives $35.00 per month. ($25.00 is supplied by
SSI—Supplemental Security Income—and $10.00 is issued by the State).

The proposal also describes the appropriate uses of PNA funds. The
Division believes the rights and responsibilities of the patient, the family,
the LTCF, and the State should be clearly set forth.

It is the right of every resident of a nursing home, that is, LTCF, to
manage his or her own financial affairs unless he or she or his or her
guardian authorizes the administrator of a nursing home to manage his
or her financial affairs. Such authorization must be in writing and must
be attested by a witness who is unconnected with the nursing home
(N.J.S.A. 30:13-5a). Long term care facilities are not required to manage
a patient’s PNA funds. However, if the LTCF accepts fiduciary responsi-
bility for a patient’s PNA funds, there are certain procedures which must
be followed. These mandatory procedures are set forth in the proposed
text of the rule (N.J.A.C. 10:63-1.19(f)). The LTCF must have a uniform
accounting system which insures that PNA funds are segregated from
those of the facility. The facility is required to make at least a quarterly
accounting to the patient of any financial transactions on behalf of the
patient.

In the event a family member wishes to use PNA funds to purchase
a personal comfort item for the patient, the family member must have
written authorization from the patient. The family member must either
accept a check or sign a petty cash voucher.

Patients are allowed to accumulate PNA funds up to the current
resource limit of $1800. However, the LTCF should inform the patient
when the accumulated PNA funds reach approximately $1500 so that the
patient can take appropriate action to retain Medicaid eligibility. The
patient may purchase personal comfort items or may reduce excess PNA
funds by applying some of the accumulated PNA toward past expen-
ditures paid for his or her care by the New Jersey Medicaid Program.

The patient may also use accumulated PNA funds to retain his or her
bed in the LTCF. New Jersey law currently provides for a 10 day *‘bed
hold” when a patient is admitted from an LTCF to a general or psy-
chiatric hospital. During this 10 day statutory period, the Medicaid
program shalil certify the facility’s eligibility to receive payment (N.J.S.A.
30:4D-6.8). However, some patients” hospitalizations may go beyond the
10 day period. Therefore, the patient may use his or her accumulated
PNA funds to reserve the bed in the LTCF. This aspect of the proposal
is a recent development in response to the ““bed hold™ provision of the
law.

The proposal also describes the procedures for patients who have been
discharged or transferred. (Please refer to the proposed text at N.J.A.C.
10:63-1.19(f)11). The LTCF shall provide the patient with a final account-
ing statement and a check for the balance of PNA funds within seven
working days. If a patient is transferred from one LTCF to another
LTCF, the PNA funds may be transferred directly to the receiving LTCF.
However, the patient, or authorized representative, must provide written
authorization and must be given an accounting.

The requirements concerning PNA funds of deceased Medicaid patients
have been developed in much more detail in this proposal. Within 10
days after death of the Medicaid patient, the LTCF must provide written
notice regarding the existence of PNA funds to both the County Welfare
Agency or the Board of Social Service (CWA/BSS) and the individual
identified by the patient as the person to contact. The LTCF must exercise
all reasonable efforts to locate the family or an interested person.

If there is no claim by the CWA/BSS, the LTCF may issue a check
to the executor(trix) or administrator(trix) upon presentation of a letter
of administration from the County Surrogate’s Office, or an affidavit of
administration.

If there is no claim by either the CWA/BSS or the ex-
ecutor/administrator, the LTCF may directly reimburse the funeral direc-
tor for reasonable funeral expenses from the PNA funds.
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If no claim is made to the LTCF within 90 days of death, the LTCF
must forward a check to the Bureau of Administrative Control (BAC)
within the Division of Medical Assistance and Health Services.

If a claim is received by the LTCF after the PNA funds have been
forwarded to BAC and within five years of the Medicaid patient’s death,
the claim must be referred to BAC for processing. If the LTCF receives
a claim after five years, the claim must be referred to the Bureau of the
Budget within the New Jersey Department of the Treasury.

Any transactions involving distribution of a deceased Medicaid pa-
tient’s PNA funds must appear on the LTCF’s record for audit purposes.

Social Impact

The proposal impacts on all Medicaid patients residing in LTCFs.
These patients are entitled to receive $35.00 per month PNA funds for
their personal needs. The proposal impacts on any authorized representa-
tive who has permission to handle a patient’'s PNA funds.

The proposal also impacts on all LTCFs that participate in the New
Jersey Medicaid Program. Those LTCFs that act in a fiduciary rela-
tionship by handling the patient's PNA funds must follow the procedures
set forth in this proposal. All LTCFs must follow the procedures
pertaining to PNA funds of discharged, transferred, or deceased patients.

Economic Impact

Medicaid patients are entitled to $35.00 per month PNA as provided
by the State law cited above. Medicaid patients are also required to
contribute toward the cost of nursing home care from their available
income.

There should be virtually no economic impact on LTCFs. Items
purchased from PNA funds would not be entered on the LTCF cost
report and would not be used to compute the per diem rate. LTCFs may
incur administrative costs to the extent they are responsible for managing
a patient’s PNA funds, but these would be necessary to fulfill statutory
requirements.

There is no additional cost to the Division because the procedures for
monitoring appropriate usage of PNA funds, and for making recoveries
when necessary, are already in place.

Reguiatory Flexibility Statement

The proposed amendments will affect all fong term care facilities, some
of which are small businesses as defined in N.J.S.A. 52:14B-16 et seq.

The Division believes that the paramount interest is to protect the
health, safety and welfare of Medicaid patients in LTCFs; therefore, any
small businesses among the LTCFs should not be exempt from com-
pliance with the rules.

Medicaid providers are required to keep sufficient records to indicate
medical treatment provided to a patient and any additional information
as may be required by regulation (N.J.S.A. 30:4D-12(d)). In addition,
nursing homes (LTCFs) are already responsible for maintaining records
of patients’ personal property (N.J.S.A, 30:13-3a). The Division does not
believe that LTCFs will incur any capital costs as a result of this proposal.

Full text of the proposed repeal can be found in the New Jersey
Administrative Code at NJ.A.C. 10:63-1.19.

Full text of the proposed amendment and new rule follows (ad-
ditions shown in boldface thus; deletions shown in brackets [thus]).

10:63-1.11 Medicare/Medicaid

(a)(c) (No change.)

(d) When Medicare benefits are terminated or exhausted because
of coverage limitations, Medicaid may be billed on behalf of eligible
recipients provided that:

I. (No change.)

2. No payment is received from any other source, including third-
party insurance or from the relatives of the recipient or the recipient
except as stated below,

i. Any [regular] income received by the recipient (e.g., pension,
Social Security, etc.) as [a] determined by the County Welfare Agency
(CWA)/Board of Social Services (BSS) and reported on form PA-3L,
Statement of Income Available for [Long-Term Care] Medicaid Pay-
ment [PA-3L] (Exhibit No. 27), shall be used to offset Medicaid per
diem payments except for [a $25.00] the Personal Needs Allowance
(PNA)[,] and any other deductions allowed for maintenance of a
home, spouse, or dependents.

ii. (No change.)
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iii. [Note:] Acceptance by a provider of payment to supplement
Medicaid reimbursement constitutes a violation of New Jersey Medi-
caid Progrm regulations. Additionally, separate charges for care and
services listed in [Section 3 of this subchapter] N.J.A.C. 10:63-1.3
are also prohibited.

3. (No change.)

(e)-(h) (No change.)

10:63-1.19  Utilization of patient’s income for Personal Needs
Allowance (PNA) and cost of care in the long-term care
facility

(a) Use of available income: After provision for the patient’s Per-
sonal Needs Allownce (PNA) is met and then after provision for other
allocations such as maintenance of spouse and/or dependent’s/home are
satisfied, the remainder of the Medicaid eligible patient’s income must
be applied to the cost of care in LTCFs which include per diem, bed
reserve, etc.

1. The amount of income which must be collected by the LTCF from
the patient, patient’s family or Representative Payee (if any) will be
established in the process of determining eligibility and identified by
form PA-3L, Statement of Income Available for Medicaid Payment,
issued by the CWA/BSS. The LTCF is responsible for collecting all
of the patient’s income to offset Medicaid’s payment.

2. LTCFs must notify the CWA/BSS immediately whenever there
is a change/difference in any source of income as well as when any
assets or resources come to the attention of the LTCF,

3. Voluntary contributions: The New Jersey Medicaid Program en-
courages families or any other concerned individual(s) to make volun-
tary monetary contributions to the State of New Jersey on behalf of
Medicaid patients. Inquiries should be directed to the Division of Medi-
cal Assistance and Health Services, Bureau of Administrative Control.

(b) Personal Needs Allowance: For all institutionalized aged, blind,
and disabled individuals who are eligible for Medicaid (including blind
or disabled children), a designated amount of income as determined by
federal or State law (N.J.S.A. 30:4D-6a) must be protected for personal
needs allowance.

1. Certain individuals in a LTCF have no income or insufficient
income to provide a PNA. These individuals should be encouraged to
apply for an SSI benefit which would provide PNA. The CWA/BSS
does not issue PA-3L’s for those recipients who only receive an SSI
check.

2. Once the LTCF initiates billing for a Medicaid patient, that
Medicaid patient must be considered a Medicaid patient for the full
term of stay in a Long-Term Care Facility (that is, until death or
physician discharge) unless the patient loses eligibility during the stay
or the patient or authorized representative submits to the MDO, prior
to death or discharge, a notarized statement to terminate benefits.

i. After a patient dies or is discharged, under no circumstances must
that patient’s Medicaid billing status be terminated prior to the date
of death or discharge for the purpose of avoiding utilization of available
income against the cost of care.

(¢) Accumulation of Personal Needs Allowance shall be as follows:

1. Each Medicaid eligible patient residing in a LTCF is permitted
to accumulate a sum of money from the PNA which, when combined
with other resources retained by or for the person, does not exceed the
maximum resource standard in N.J.A.C. 10:71-4.5.

i. To protect the patient’s eligibility, the facility should closely
monitor the PNA account when the accumulated funds reach $1500.
If the PNA is in excess of the resource standard, the patient should
be advised of his or her right to reduce the excess monies for personal
needs. It is also requested that the LTCF advise the patient and/or
authorized representative that the patient may be terminated from
Medicaid coverage unless the amount in excess of the resource standard
is expended.

ii. The patient may choose to reduce excess PNA by applying some
of the accumulated PINA toward past expenditures paid for his or her
care by the Medicaid Program. Checks payable to the “Treasurer,
State of New Jersey”, may be directed to the Chief, Bureau of Adminis-
trative Control, Division of Medical Assistance and Health Services,
CN-712, Trenton, N.J. 08625.
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(d) Standards for proper use of PNA are as follows:

1. The PNA is intended to meet the personal needs of a patient
residing in 2a LTCF. The funds must be used as the patient wishes, with
the hope that the patient will be encouraged to maintain an interest
in life and a sense of personal dignity. PNA is not intended to be applied
against outstanding balances for cost of care.

2. The LTCF must permit the patient and/or authorized representa-
tive reasonable access to the PNA. Purchases must be considered as
personal property, properly labeled and recorded for the patient to take
along when discharged or transferred to another living arrangement.
In most instances, good judgment will dictate the appropriate use of
PNA; however, should there be a need for clarification in an individual
case, the matter may be referred to the Director of the Medicaid
District Office serving the LTCF,

3. A patient has the unquestionable right to manage his or her own
PNA but may prefer to have the LTCF handle the monies on his or
her behalf. A facility assuming this responsibility must adhere to the
policies dictating proper utilization of the patients’ personal monies as
outlined below. It must be clearly understood that PNA must not be
used to obtain services or items which are considered part of the institu-
tion’s allowable cost and which are eligible for the per diem reimburse-
ment.

i. The basic items that facilities must make available for patient use
and which are covered within the per diem include, but are not limited
to, the following:

(1) Soap, facial tissues, towels, washcloths, shaving materials (lotion,
razor, razor blades), combs, shampoo, toothbrush, tooth paste, laundry
services and denture cleaner.

(2) Medical equipment such as wheelchairs, geri-chairs, crutches,
canes, walkers, commodes;

(3) Electricity, T.V. antenna hook-up, mandated T.V. rental;

{(4) Basic furnishings for the facility such as chairs, tables, fan,
bedspread, curtains.

ii. Examples of items not included in the per diem reimbursement
are:

(1) Small purchases: deodorant; cosmetics; electric shavers; hair
spray; special lotions, powders, soaps, shampoo; hair or clothes brushes;
tobacco; and candies, etc. Particular brand-name items requested by
the patient, even though similar items are supplied by the facility, may
be purchased with PNA.

(2) Personal items: Articles of clothing, jewelry, watches, ac-
cessories, haircuts, beauty parlor services, newspapers, and magazines,
etc.

(3) Personalization of living area; The patient may use PNA money
to make his or her living area more ‘“home-like”” with a colorful
bedspread, rug, pictures, personally-owned chair, chest, etc., of a type
not furnished by the facility.

(4) Contacts with the community: Home visiting, luggage for a home
visit, trips to special events or places of interest, long distance telephone
calls, personal stationery, postage stamps, gifts for the family, etc.

(5) Recreation and hobbies: Games, photographic materials,
aquariums, plants, radios, recorders, television sets, etc.

(e) Bed reserve using PNA: The PNA may be used to continue a
bed reserve if a patient transferred to a hospital is unable to return
within the 10-day bed reserve period reimbursed by the New Jersey
Medicaid Program; however, this is permissible only when a request,
in writing, is made by the patient or authorized representative to the
LTCF.

() Uniform Accounting System: Although a LTCF is net obligated
to accept fiduciary responsibilities for a Medicaid patient’s PNA, it
provides the most accessible means for a patient to have use of his or
her personal money. In order to ensure fiscal accountability for these
funds, a uniform accounting system is required of a LTCF assuming
this fiduciary responsibility. A regular checking or savings account must
be opened by the facility to segregate the PNA from the operating funds
of the facility. The Division recommends that a direct deposit system
be utilized. The following aspects of the PNA accounting system are
monitored by the Division through both the Periodic Medical Review
and the auditing processes.

1. The facility must have a written statement signed by the patient
and/or authorized representative indicating that the patient’s choice is
for the facility to handle his or her PNA. This responsibility must be
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met even if the facility is the representative payee. The authorization
must be in writing and must be attested by a witness who is not
connected with the nursing home, its operations, its staff personnel and
the administration thereof, in any manner whatsoever.

2. The facility must develop written policies and procedures for the
handling and disposition of the PNA and must give a copy to the patient
and/or authorized representative. This responsibility must be met even
if the facility is the representative payee.

3. A general ledger control account must be established to record
the total amount of PNA held in escrow by the facility.

4. A subsidiary ledger must be established whereby each patient’s
deposits and disbursements are recorded and the total of the patient’s
balances reconciled to the general ledger control account each month.

5. When recording the patient’s income in a cash receipts journal,
the PNA must be segregated from the available income applied to the
cost of the patient’s care. Within five days of receipt, the PNA must
be deposited directly into the regular checking or savings account re-
stricted for PNA. The general ledger control account must reflect a
credit posting to indicate the total PNA received during the month. Each
patient’s subsidiary ledger account must also be posted to record the
deposits to the appropriate account.

6. To facilitate the patient’s access to the PNA, a portion of the
total cash may be transferred periodically from the segregated check-
ing/savings account to a petty cash fund.

7. In compliance with federal and State regulations, the facility must
submit, at least quarterly, for review by the patient and/or authorized
representative a detailed written account of any financial transactions
made on behalf of the patient.

8. A family member must have authorization in writing from the
patient for a specific amount before funds are disbursed from the PNA.
A family member who requests the patient’s PNA must either accept
a check or sign a petty cash voucher for cash.

9. When drawing checks or cash to make disbursements from the
patient’s PNA account, either an original invoice or a signed receipt
from the patient or an authorized representative must be retained by
the facility and referenced to the patient’s account. The receipt must
stipulate the use of the funds or specify the items purchased.

10. When the facility draws checks on behalf of a patient or reim-
burses the petty cash fund, disbursements of PNA must be segregated
from the operating expenses of the facility. At the end of each month,
the general ledger control account must be charged for the total PNA
disbursed and each patient’s subsidiary ledger account must reflect the
monthly disbursements on that patient’s behaif.

11. Accumulated interest from an interest bearing account is the
property of the patient.

12. Upon discharge or transfer to another LTCF or other place of
residence, the facility must provide the patient with a final accounting
statement and a check in the amount of the patient’s close-out balance
within seven working days of the transfer; however, a patient transferred
to another LTCF must have the option of authorizing the facility in
writing to transfer any balance to the patient’s account at the new
facility. The transfer of a PNA account from one facility to another
must be documented in writing with a copy given to the patient and/or
authorized representative. A patient discharged or transferred has a
right to the return of his or her personal property, that is, television,
radio, etc.

i. If a patient is discharged to a hospital and the hospital stay extends
beyond the 10 day bed reserve period, the procedure outlined above must
be followed.

13. Unclaimed PNA funds left behind by a discharged patient who
cannot be located or where the authorized representative cannot be
located, must be forwarded within 90 days to the Bureau of Adminis-
trative Control, CN 712, Trenton, New Jersey 08625.

14. Within 10 days after the death of a Medicaid patient, whether
death occurred in the LTCEF, in a hospital, or otherwise, that is, during
a period of therapeutic leave, the LTCF must send a written notice
regarding the existence of PNA funds both to the County Welfare
Agency/Board of Social Services and the individual identified by the
patient as the person to contact. A LTCF must exercise all reasonable
efforts to locate and notify family, representative payee or interested
person acting on behalf of the deceased Medicaid patient.
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i. The facility must advise the contact person/responsible person that
any claims made for PNA funds must be directed to the LTCF. When
no CWA/BSS claim exists, the executor(trix) or administrator(trix),
upon presentation of a letter of administration from the County Sur-
rogate’s Office, must be issued a check made payable to the estate of
the deceased Medicaid recipient for the PNA funds. A check for the
funds must not be issued, unless a Surrogate’s letter is presented. The
only exception to the requirement for the Surrogate’s letter is when
a recipient dies intestate, leaving no surviving spouse, and the total value
of the estate is less than $5,000; then an affidavit of administration
in accordance with N.J.S.A. 3B:10-4 is acceptable.

ii. If there is an outstanding funeral bill which is deemed reasonable
and there is neither a claim by the CWA/BSS nor an ex-
ecutor/administrator, the LTCF may directly reimburse the funeral
director from the PNA funds.

iii. If no claim is made to the LTCF within 90 days of death, a check
made payable to the “Treasurer, State of New Jersey” must be for-
warded to the Bureau of Administrative Control, CN-712, Treaton,
New Jersey 08625. The following information must be included:

(1) An identification of the funds as unclaimed PNA funds of the
deceased Medicaid recipient:

(2) Recipient’s name;

(3) HSP (Medicaid) Case Number;

(4) Date of death; and

(5) Amount enclosed for that recipient.

iv. If a claim is received by the LTCF after the PNA funds have
been forwarded to the Bureau of Administrative Control and within five
years of the Medicaid recipient’s death, the claim must be referred to
the Bureau for processing. After five years, all claims received by the
LTCF must be referred to the State Treasurer.

v. Any transactions involving distribution of a deceased Medicaid
recipient’s PNA funds must appear on the LTCF’s records for audit
purposes.

(g) Questions regarding Personal Needs Allowance administration
(that is, procedures, policy, use, etc.) should be directed to the Director
of the Medicaid District Office serving the LTCF.

(a)
DIVISION OF PUBLIC WELFARE

Assistance Standards Handbook
Emergency Assistance

Proposed Amendment: N.J.A.C. 10:82-5.10

Authorized By: Drew Altman, Commissioner, Department of
Human Services.

Authority: N.J.S.A. 44:7-6 and 44:10-3, and 45 CFR 233.120.

Proposal Number: PRN 1988-289.

A public hearing concerning this proposal will be held on June 21, 1988

at the following location and times:
War Memorial Ballroom
West Lafayette Street Entrance
Trenton, New Jersey
12 Noon-4:30 P.M.
6:00 P.M.-8:00 P.M.

Individuals interested in testifying at the hearing must advise the
Division of Public Welfare, Mercerville, New Jersey by telephone at (609)
588-2294 no later than 12 Noon on June 20, 1988 and provide their
name(s), organization represented, and telephone number. Interested
speakers will be limited to 10 minutes of oral testimony. Interested parties
may submit written testimony at the hearing, or by the deadline below.

Submit written comments by July 6, 1988 to:

Marion E. Reitz, Director
Division of Public Welfare
CN 716

Trenton, New Jersey 08625

The agency proposal foliows:
Summary

The proposed amendment eliminates the “double payment” for hous-
ing for families who are in emergency shelter beginning with the first full
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month of entitlement. This amendment will correct a basic inequity in
the present rule. Families in shelter do not pay any housing costs and,
therefore, have more disposable income than families who pay rent from
their regular assistance check. Essentially, families in shelter receive a
double benefit because shelter costs are paid simultaneously through both
their AFDC grant and through emergency assistance. This policy would
result in a 30 percent reduction of the regular AFDC grant amount while
families’ housing costs are being paid in full through emergency as-
sistance. Full AFDC grants would be restored immediately once a family
left the Emergency Assistance (EA) program. Funds generated from this
change will be used to continue funding of the County Homelessness
Assistance Grant Initiative. This initiative, funded at $2 million in Fiscal
Year 1988, provides funds for counties to use more flexibility than EA
funds to develop longer term solutions to the problem of homelessness,
such as rental subsidies.

On March 10, 1988 the Department of Human Services submitted a
report to the Legislature documenting the effects experienced by families
as a result of the November 16, 1987 revised rules governing EA to
homeless persons. Those regulations followed a period of time during
which the Department’s previous regulations were suspended by Maricka
v. City of Atlaniic City, a New Jersey Appellate Court decision that
required a reassessment of the Department’s emergency assistance policy.
The Department’s new rules, adopted on November 16, 1987 (at 19
N.J.R. 2190(a)) dramatically broadened eligibility for EA, and also per-
mitted County Welfare Agencies to extend emergency assistance for up
to two additional months following the initial three month period in
situations where all reasonable efforts to secure permanent shelter by both
the county welfare agency and the client proved unsuccessful. Subsequent
emergency rulemaking, effective April 1, 1988, granted a one-time, one
month, extension of EA benefits for those families whose maximum
extended benefits expired on March 31, 1988.

As a result of these changes, New Jersey's EA program has been
substantially improved and liberalized. The number of families served by
EA has been tripled from 5,000 to 16,000. Program expenditures have
risen from $9 million to $30 million.

In examining the present EA system over the past year, a basic inequity
was found to exist. Families on AFDC who are placed on emergency
assistance and in temporary shelter arrangements (that is, hotels, motels)
receive full AFDC grants; but do not pay any portion of their rent from
that grant. Ninety-nine percent of AFDC recipients, who at any time are
not in hotels or motels under emergency assistance, are required to cover
their rental costs out of the same size grant. This disparity in policy
penalizes the efforts put forth by those families who remain self-sufficient.
Families in the temporary shelter arrangement have more disposable
income available for their use and are financially better off than those
AFDC families living in the community. The temporary lodging of such-
EA families creates a double expenditure of funds for housing purposes.

Full grants will be resumed immediately when a family leaves the hotel
or motel and enters an apartment or other transitional or permanent
living arrangement. Funds saved by this policy change will be utilized
to continue the funding of the County Homelessness Assistance Grant
program. This program provides rental assistance and other forms of aid
to homeless families to help them leave welfare hotels and secure better
transitional and permanent living arrangements. This amendment ensures
the future funding of this initiative at the county level where individual
family needs and circumstances are most effectively understood and ac-
commodated.

Social Impact

The proposed amendment provides for a policy change to remove the
inequity in the current AFDC program that allows double payment for
housing for families in temporary shelters under emergency assistance.
The AFDC grant for families in temporary placements at government
expense will be reduced by 30 percent. Since shelter costs are paid in full
through emergency assistance funds, and these families do not make
rental payments, this change should not disadvantage families in emerg-
ency shelter. By reducing the AFDC grant, duplicate assistance is
eliminated. In addition, as a result of this amendment, families on EA
will be eligible for additional food stamp support, as described below.

Economic Impact
Funds saved by this policy change, approximately $3 million in Fiscal
Year 1989, will be utilized to continue funding for the County Home-
lessness Assistance Grant program in Fiscal Year 1989. The rule will also
maximize the flow of Federal dollars to the State because EA recipients
will be eligible for increased Food Stamp benefits (at 100 percent Federal
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funding) resulting from the 30 percent adjustment to AFDC payments,
that is, for every $3.00 reduction in the grant, the recipient will receive
$1.00 in increased food stamp benefits.

Regulatory Flexibility Statement
This proposal has been reviewed with regard to the Regulatory Flex-
ibility Act, P.L. 1986, ¢.169, effective December 4, 1986. This rulemaking
imposes no compliance requirements on small business.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]): )

10:82-5.10 Emergency assistance

(a)-(c) (No change.)

(d) Needs of the eligible family may be recognized in accordance
with the regulations and limitations in the following paragraphs:

l. Emergency shelter: The county welfare agency shall authorize
payment of the actual cost of adequate emergency shelter arrange-
ments at the most reasonable rate available, for a specified temporary
period (see N.J.A.C. 10:81-7.1(k)6vii concerning notice requirements)
not to exceed two calendar months following the month in which
the state of homelessness first becomes known to the county welfare
agency. Such emergency shelter, wherever possible, shall be in the
municipality in which the eligible family currently resides. If however,
shelter as delineated above is not available within the municipality
of customary residence, the recipient, as a condition of eligibility,
shall be obliged to accept shelter as delineated above which is situated
outside the municipality of customary residence. In situations where
the county welfare agency determines that despite efforts of both the
client and the agency (see 6 below), permanent living arrangements
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are unavailable, an extension of emergency assistance may be
authorized in accordance with the provisions of [(d)l.vii) (d)1.viii
below,

i. Beginning with the first full calendar month of authorized payment
for emergency shelter arrangements, regular assistance grants for famil-
ies in temporary shelters will be based on a 30 percent shelter cost
adjustment to AFDC allowance standards. The adjusted allowance
standards to be used are set forth in Schedule VII and Schedule VIII.
The adjusted allowance standards are applicable only to those families
in temporary shelter arrangements.

Schedule VII
Adjusted AFDC Allowance Standards
for Families in Temporary Shelters

AFDC-C

AFDC-F Number in Family AFDC-N
113 1 76
228 2 151
297 3 198
342 4 228
386 5 258
431 6 288
476 7 317
521 8 347
566 9 377
610 10 407

Add $45 Each Person more than 10 Add $30 Each Person

Schedule VIII
Adjusted AFDC Allowance Standards for
Families in Temporary Shelters
Per Capita Table: -C, -F Segment

Number in -C or -F Segment

S S5 Z 3 2
359

340 408

326 391 456

314 377 440 503

305 366 427 489 550

Per Capita Table: -N Segment

Number in -N Segment

Total
Family
Size L 2 3 4
2 113
3 99 198
4 85 171 256
5 77 155 232 309
6 72 144 216 288
7 68 136 204 272
8 65 130 195 260
9 63 126 188 251
10 61 122 183 244
Total
Family
Size L 2 3 4
2 76
3 66 132
4 57 114 171
5 52 103 155 206
6 48 96 144 192
7 46 90 136 181
8 43 87 130 174
9 42 84 126 168
10 41 81 122 162

= S - L 2
240

227 272

217 260 304

209 251 293 335

204 244 285 326 366

Renumber existing i. through vii. as ii. through viii. (No change in text.)

2.-6. (No change.)
(e)(f) (No change.)

(CITE 20 N.J.R. 1148)
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(a)
DIVISION OF YOUTH AND FAMILY SERVICES

Manual of Standards for Residential Child Care
Facilities

Proposed Readoption: N.J.A.C. 10:127.

Proposed Amendments to Readoption: N.J.A.C.
10:127-1.1,1.2,1.3,1.4, 2.2, 2.4, 3.1, 3.3, 3.6, 4.5,
4.7,4.10,4.11,4.12,4.16, 4.19, 4.23,5.1, 5.3, 6.1
and 6.3.

Authorized By: Drew Altman, Commissioner, Department of
Human Services.

Authority: N.J.S.A. 30:1-14 and 15 and N.J.S.A. 30:4C-4.

Proposal Number: PRN 1988-281.

Submit comments by July 6, 1988 to:
J. Patrick Byrne, Chief
Bureau of Licensing
Division of Youth and Family Services
One South Montgomery Street
CN 717
Trenton, New Jersey 08625

The agency proposal follows:

Summary

N.J.A.C. 10:127 governs the approval of residential child care facilities
serving 13 or more children who are placed or financed by the Division
of Youth and Family Services (DYFS) and that are not licensed or
regulated by another New Jersey State agency. The rules set minimum
requirements in the areas of administration, life-safety /physical facilities,
staffing, transportation, health care and program, including treatment
services, recreation and education. Currently, the DYFS Bureau of
Licensing approves and regulates 68 residential facilities both within and
outside New Jersey.

In accordance with the “sunset™ provisions of Executive Order 66
(1978), N.J.A.C. 10:127 expires September 19, 1988. The Division of
Youth and Family Services (DYFS) proposed to readopt the chapter with
substantive and technical amendments. The proposed readoption is
necessary to continue in full force and effect these rules governing residen-
tial child care facilities, under the jurisdiction of the Division’s Bureau
of Licensing. The Division has carefully reviewed the chapter and has
determined that N.J.A.C. 10:127 continues to be reasonable, necessary
and proper for the reason it was originally adopted.

As part of the readoption, the Division is proposing to change the
chapter name to “Manual of Requirements for Residential Child Care
Facilities” in lieu of “Manual of Standards for Residential Child Care
Facilities,” as it currently appears in the New Jersey Administrative Code.
The DYFS believes that the term “‘requirements’ more precisely denotes
minimum baseline expectations to be met in order to qualify for State
regulatory approval; whereas the term *‘standards’ refers more accurately
to state-of-the-art practices, such as those that are contained in higher-
level model or accreditation guidelines. Other technical changes are being
proposed to correct grammatical errors or misspellings.

The Division also proposed to amend N.J.A.C. 10:127-1.3, so that it
requires biennial (rather than annual), program inspections of these facili-
ties and extends the regulatory approval period from one to two years.
This will enable the DYFS Bureau of Licensing to utilize its limited staff
resources more effectively by granting approvals for two years, rather
than one year, making more staff time available for periodic monitoring
and for focusing on those programs in need of more technical assistance.
Specifically, this system allows the Bureau of Licensing to schedule four
program inspections/visits to the facility during every two-year
period—one formal inspection and three monitoring visits—rather than
two formal program inspections and no monitoring visits (except in
response to a complaint against a facility) under the current scheme. By
eliminating one of the two formal program inspections, DYFS realizes
a trade-off in terms of time commitment, staff resources and workload
volume in favor of a more frequent presence at every residential facility
that aids the facility in maintaining a higher level of compliance. Life-
safety /physical facility site inspections would continue to be conducted
annually.

This two-year approval/program inspection practice has already been
formally adopted in the DYFS rules governing child adoption agencies
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and children’s shelter facilities and homes, and will be incorporated in
revisions to the rules for children’s group homes, now being developed
in cooperation with the State’s residential child care community.

The Division proposes to amend N.J.A.C. 10:127-5.3(f)5 to require that
automatic electrical fire alarm and detection systems contain smoke detec-
tors as the required detection devices.

Social Impact
The Division anticipates that a positive social impact will result from
the readoption of this chapter. Readoption will assure the continued
oversight and inspection by the Division of residential facilities providing
care to children, in conformance with the requirements of the chapter.
The children will benefit from the continued adherence by these facilities
to requirements governing the children’s care and environment while they
are receiving residential treatment. No negative impact on the ongoing

operations of the facilities is anticipated.

Economic Impact

No change in economic impact on these facilities or on the Division
is anticipated, since residential facilities have been meeting the require-
ments of this chapter since it was adopted in 1983.

The proposed change from annual to biennial program inspections and
from an annual to biennial regulatory approval period should have a
positive impact, both on regulated facilities and the DYFS. Under the
two-year approval/program inspection scheme, applications for re-ap-
proval will be required to be prepared and submitted by the facilities and
reviewed and assessed by the DYFS once every two years instead of
annually. As a result, paperwork, time commitments and administrative
workioad demands for both facilities and DYFS staff will be reduced,
enabling the facilities to devote more staff time to direct services and the
DYFS more opportunity to provide support and assistance to the
facilities.

Regulatory Flexibility Analysis
This proposal affects residential child care facilities, all of which fall
within the definition of a small business, as defined in the Regulatory
Flexibility Act (P.L. 1986, c.169). As such, it is not appropriate or neces-
sary to establish differential rules that would apply to larger and smaller
entities, as called for under the law. However, it should be emphasized
that these rules have been designed to constitute minimum baseline re-
quirements of safety, health, supervision and program in order to mini-
mize the administrative and economic burden on these facilities while still

assuring the well-being of the children they serve.

Full text of the proposed readoption appears in the New Jersey
Administrative Code at N.J.A.C. 10:127.

Full text of the amendments to the readoption follows (additions
indicated in boldface thus; deletions indicated in brackets [thus]).

OFFICE OF ADMINISTRATIVE LAW NOTE: The provisions
of N.J.A.C. 10:127-6.4, 6.5, 6.6, and 6.7 were properly proposed and
adopted and have been in effect since September 19, 1983, although
they were inadvertently omitted from the printing of N.J.A.C. 10:127
in the Administrative Code. These rules are published herein as part
of this readoption.

CHAPTER 127
MANUAL OF [STANDARDS] *REQUIREMENTS* FOR
RESIDENTIAL CHILD CARE FACILITIES

10:127-1.1 Legal authority

(a)-(¢) (No change.)

(f) Under N.J.S.A. 30:1-15, the Department of Human Services
is authorized to “visit and inspect” publicly or privately maintained
institutions or other institutions and non-institutional agencies [to
include] , which may include, but are not limited to, residential child
care facilities that:

1. Provide board, lodging or care for children who are not placed
or financed by the Division of Youth and Family Services or any
other New Jersey State agency; and

2. (No change.)

(g) (No change.)

10:127-1.2 Definitions

(CITE 20 N.J.R. 1149)
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“*Manual of [Standards] Requirements for Residential Child Care
Facilities” or **‘Manual of [Standards) Requirements’’ means the rules
[and regulations] promulgated in [this chapter,] N.J.A.C. 10:127,
which shall constitute minimum requirements for residential child
care facilities.

10:127-1.3 Approval requirements

(a) (No change.)

(b) The Bureau shall conduct on an annual basis an on-site physi-
cal facility inspection and a biennial programmatic inspection of the
facility to determine compliance with this chapter.

(c) If the facility meets all applicable provisions of this chapter,
the Bureau shall issue a [letter] regular certificate of approval.

(d) The Bureau shall provide notice if a [letter] certificate of ap-
proval shall not be issued.

(e) If the Bureau determines that a facility is in substantial com-
pliance with the provisions of this chapter, providing that no serious
or imminent hazard affecting the children exists, the Bureau may
issue a [letter of] temporary certificate of approval.

(f) When a [letter of] temporary certificate of approval is issued,
the Bureau shall provide a written statement explaining what the
facility must do to achieve full compliance.

(g) Each certification period, which may include the issuance of one
or more temporary certificates and/or one regular certificate, shall be
two years.

1. In determining the expiration date of the first regular certificate
of approval, the Bureau shall compute the two-year approval period
from the date of issuance of the first temporary or regular certificate.

2. In determining the expiration date of a renewed regular
certificate, the Bureau shall compute the two-year approval period from
the date on which the previous regular certificate expired.

[(g)] (h) The [letter of approval) regular or temporary certificate
of approval shall be kept on file at the facility.

[(h)] (i) An authorized representative of the Bureau may(,] at any
time make an announced or unannounced visit and inspect the fa-
cility and/or review files, reports or records to determine its com-
pliance with this chapter and/or to investigate a complaint.

[(D] ) A facility’s approval may be denied or revoked for any
activity, policy or conduct that presents a serious or imminent hazard
to the health, safety and well-being of a child or that otherwise
demonstrates unfitness or inability to operate a residential child care
facility.

10:127-1.4 Administrative hearings

(a) To effectuate the purposes of this chapter, the Bureau or the
facility[,] may initiate an administrative hearing in the interest of
Jjustice.

(b)-(c) (No change.)

10:127-2.2 Intake and admissions procedures

(a) Pre-admission requirements:

1. For non-emergency placements, the facility shall admit only
those children for whom a comprehensive intake evaluation, includ-
ing the psychological, family, [development] developmental, social,
and chronological age factors affecting the child, is completed.

2.-4. (No change.)

(b) Admission requirements:

1. Upon the child’s admission, the facility shall obtain pertinent
factual and identifying information, including, as a minimum, the
following:

i.-viii. (No change.)

ix. Date(s) and length of stay of admission to and discharge from
previous facilities[;] , if any;

x. Child’s medical history, chronic conditions, past serious ill-
nesses, allergies, special diet[s];

xi. A statement signed by the parent(s) granting consent for emerg-
ency medical or surgical care for the child; and

xil. (No change.)

2. (No change.)

3. Following admission to a facility each child shall be:

i.-ii. (No change.)

(CITE 20 N.J.R. 1150)
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iii. Informed of fire [exists] exits and [evaluation] evacuation
procedures.

10:127-2.4 Records

(a) General [requirement] requirements:

1.-3. (No change.)

(b)-(c) (No change.)

(d) Administrative records [-] : Every facility shall keep on file the
following written records:

1. (No change.)

2. A copy of the facility's insurance coverage including:

i. (No change.)

ii. Fire insurance[.] ;

3.-5. (No change.)

6. A current copy of [this chapter (Manual of Standards)] the
Manua! of Requirements;

7.-21. (No change.)

10:127-3.1 Basic information

(a)-(b) (No change.)

(c) Every facility shall have:

[.-2. (No change.)

3. Social service staff, who shall be responsible for developing and
implementing the facility's social service program including the per-
formance of duties relating to casework services, intake procedures,
treatment planning, provision of direct therapeutic services, family
contacts and maintanance of treatment records[.] ;

4.-9. (No change.)

(d)-(f) (No change.)

10:127-3.3  Staff qualifications

(a)-(b) (No change.)

(c) Social services/clinical director—The social services/clinical
director of the facility shall: :

1. (No change.)

2. Have a master's degree from an accredited graduate school in
sociology, psychology, [science] social work, mental health or a re-
lated field and two years of professional clinical experience in human
services or mental health field; or

3. (No change.)

(d)-(e) (No change.)

(f) Child care director—The child care director of the facility shall:

1. (No change.)

2. Have a high school or high school equivalency diploma and five
years of professional experience in the human services or mental-
health field, two years of which shall have been in a residential child
care facility, group home or shelter; or

3. (No change.)

(g) (No change.)

10:127-3.6 Governing body/citizens board

(a) Every facility shall have a governing body/citizens board which
shall either:

1.-2. (No change.)

(b)-(d) (No change.)

10:127-4.5 Discharge/aftercare

(a) (No change.)

(b) The facility shall notify the placing agency in writing at least
10 calendar days prior to the discharge of a child when a child [had]
has demonstrated an inability to continue functioning in the program.

(c)-(e) (No change.)

10:127-4.7 Behavior management room

(a) (No change.)

(b) General requirements:

1. The facility shall prepare and maintain a written policy govern-
ing the criteria for use of the room, staff members [authority]
authorized to place a child in the room, procedures for insuring a
child's safety while confined, and time limitations for placement of
a child in such a room.

2. (No change.)

(c)-(¢) (No change.)
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10:127-4.10 Food and nutrition

(a) General requirements:

1. (No change.)

2. Menus shall be dated and kept [or] on file for a minimum of
90 calendar days.

3.-4. (No change.)

(b) (No change.)

10:127-4.11 Rest, bedroom and sleep

(a) (No change.)

(b) General requirements:

1.-3. (No change.)

4. Every child shall be provided with sanitary bed linens that are
changed[,] weekly, a blanket or other suitable covering that is cleaned
or replaced, as necessary, and a pillow.

5.-17. (No change.)

10:127-4.12 Education

(a) General requirements:

1.-4. (No change.)

5. The facility shall provide or utilize on-grounds or community
vocational education services appropriate to the age, skill level,
[interest) interests and abilities of those children who require such
services.

(b)-(e) (No change.)

10:127-4.16 Discipline and control

(a)-(d) (No change.)

(e) The facility shall prohibit the following types of punishment:

1.-9. (No change.)

10. Temporary suspension of a child from the facility to a
parent(s), relative(s), foster home or drop-in shelter without the con-
sent of the placing agency[,] . [such] Such consent shall be
documented in the child’s record.

10:127-4.19 Search and seizure requirements

(a) Search procedure for a weapon(s)

I. A facility staff member shail be permitted to frisk search (sur-
face search of outer clothing) a child only when there is reasonable
suspicion that the child is in possession of a weapon(s).

2. A facility staff member shall be prohibited from reaching into
a child's pockets unless the frisk[s] search indicates that [their] there
is reasonable belief that the child is in possession of a weapon(s).

3. (No change.)

(b)-(c) (No change.)

10:127-4.23 Mail and telephone communications

(a)-(b) (No change.)

{c) A staff member may open parcels and letters only if [he or she]
s/he suspects that the contents contain contraband and then only in
the presence of the child sending or receiving the parcel or letter and
another staff member. A record signed by the staff member[,] shall
be maintained in the child’s file documenting the specific reason why
such mail was opened and the results.

(d)«(h) (No change.)

10:127-5.1 New Jersey local government physical facility
requirements

(a) Any residential child care facility located in New Jersey shall
comply with the requirements in (b) through [(d)] (e) below.

(b) An applicant seeking approval to open and operate a facility
for the first time as such shall:

1. For newly constructed buildings, existing buildings whose con-
struction code use group classification would change from that which
it had been or existing buildings that require major alteration or
renovation, submiit to the Bureau a copy of the building’s certificate
of occupancy issued by the municipality in which it is located, reflec-
ting the building’s compliance with the provisions of the State Uni-
form Construction Code (N.J.A.C. 5:23), hereinafter referred to as
UCC, for the I-3 use group classification[.] ;

2. For existing buildings whose construction code use group classi-
fication is already I-3 and which [has] have not had major alterations
or renovations to make [it] them suitable for use as a residential child
care facility, submit to the Bureau a copy of the building’s certificate
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of occupancy issued by the municipality in which it is located at the
time the building was originally constructed or approved for use in
the 1-3 use group, or a certificate of continued occupancy issued by
the municipality in which it is located, reflecting the facility's com-
pliance with the municipality's construction code requirements that
were in effect at the time it was originally constructed or converted
to use group classification I-3; and

3. (No change.)

(c)-(e) (No change.)

10:127-5.3 New Jersey State government physical facility
requirements

(a)-{c) (No change.)

(d) Exit requirements:

I. (No change.)

2. Doors:

i.-ii. (No change.)

iii. Doors used for exits shall:

(1) (No change.)

(2) Be unlocked from the inside of the building while children are
at the facility; [and]

(3) Swing in the direction of egress when serving an occupant load
of more than 50[.] ; and

(4) In enclosed exit stairs, swing in the direction of egress, be self-
closing and not block the egress of people utilizing the floors above.

iv. (No change.)

3.-4. (No change.)

(e) (No change.)

(f) Fire protection:

1.-4. (No change.)

5. Buildings with a capacity of more than 12 children that have
been in existence and approved as a residential facility prior to
February 22, 1983 shall have and maintain at least one of the follow-
ing:

1. A comprehensive automatic electrical fire alarm and detection
system. The detection devices shall be smoke detectors; or

ii. (No change.)

6.-16. (No change.)

(g)-(h) (No change.)

(i) Lighting:

I. General requirements:

i. (No change.)

ii. At least 20 foot candles of light, natural or artificial, shall be
provided in classroom and study areas. This illumination shall be
measured three feet above the floor at the furthest point from the
light source.

iti. (No change.)

2. (No change.)

()-(p) (No change.)

(q) Maintenance and sanitation:

I. (No change.)

2. Indoor maintenance and sanitation requirements:

i.-iv. (No change.)

v. The facility shall utilize receptacles for food waste disposal that
are made of durable materials that are nonabsorbent, leak proof,
easily cleaned and provided with tight fitting covers.

vi.-vii. (No change.)

3. (No change.)

(r) Lead paint[-]: Facilities caring for children six years of age
[and/or] or younger [or] and/or older children [that] who have been
diagnosed as having pica shall comply with the following:

1. Lead paint shall not be used on and shall be removed by the
facility from any interior or exterior surfaces, furniture, toys or other
equipment used therein, in accordance with the provisions of Chapter
[51]13 of the New lersey State Sanitary Code (NJ.A.C. 8:51-7.1
through 7.5).

2. (No change.)

10:127-6.1 Vehicle requirements

(a) (No change.)

(b) Vehicles used for transportation of children shall be main-
tained in safe operating condition and shall be properly registered
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and have a currently valid inspection sticker for the state in which
[it is] they are registered.
(c)-(d) (No change.)

10:127-6.3 Safety practices

(a)-(h) (No change.)

(i) The driver or second adult(s) shall ensure that each child is
received by [their] his or her parent or person designated by the
parent.

(j) (No change.)

10:127-6.4 Transportation records

(a) The facility shall keep on file the name of each driver and a
photostatic copy of his or her valid driver's license.

(b) These records shall be available upon request to any authorized
representative of the Bureau.

10:127-6.5 Insurance

(a) The facility shall maintain liability insurance for bodily injury
or death in minimum amounts of $300,000 per person and $500,000
per accident.

(b) If the facility's transportation services are provided by a private
individual or firm under contract or other arrangement, the facility
shall maintain on file a copy of the individual's or firm’s insurance
coverage in the amount specified in (a) above and make a copy of
such coverage available to the Bureau upon request.

10:127-6.6 Other requirements

(a) The facility shall provide each child with the transportation
necessary for implementing the child’s treatment plan.

(b) The facility shall have means of transporting children in cases
of emergency.

10:127-6.7 [Special regulations] Transportation of physically
handicapped non-ambulatory children

(a) The following additional [regulations] rules shall be required
for facilities serving [specially handicapped, non-ambulatory chil-
dren] physically handicapped children who are non-ambulatory:

l. A ramp device shall be provided to permit entry and exit of
a child from the vehicle. A hydraulic lift may be utilized provided
that a ramp is also available in case of emergency.

2. Wheelchairs shall be securely fastened to the floor of the vehicle.

3. The arrangement of the wheelchairs shall provide an adequate
aisle space and shall not impede access to the exit door of the vehicle.

INSURANCE
(a)

DIVISION OF LICENSING AND ENFORCEMENT

Insurance Producer Licensing
Professional Qualifications

Reproposed Repeals: N.J.A.C. 11:2-1 and 19
Reproposed New Rules: N.J.A.C. 11:17-3 and
11:17-5.7

Authorized By: Kenneth D. Merin, Commissioner, Department
of Insurance.
Authority: NJ.S.A. 17:1C-6, 17:1-8.1, P.L.. 1987,¢.293. (N.J.S.A.
17:22A-1 et seq., 17:22A-4(c) and 24.)
Proposal Number: PRN 1988-300.
Submit written comments by July 6, 1988 to:
Verice M. Mason
Assistant Commissioner
Division of Legislative and Regulatory Affairs
Department of Insurance
201 East State Street
CN 325
Trenton, New Jersey 08625

The agency proposal follows:
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Summary

The proposed new rules contain insurance producer professional quali-
fication requirements designed to implement the ‘‘New Jersey Insurance
Producers Licensing Act”, (the Act) P.L. 1987, ¢.293 (N.J.S.A. 17:22A-1
et seq.), which was signed October 29, 1987 by Governor Kean and by
its terms takes effect 180 days thereafter.

The Act amends certain provisions of the Insurance Licensing statute
and repeals others under statutory Titles 17 and 17B. Rules concerning
insurance producer licensing and licensing transition have been separately
proposed and adopted, operative as of April 26, 1988 (see 20 N.J.R.
904(a)). These proposed new rules provide for the professional qualifi-
cations of insurance producers, specifically regarding required pro-
fessional education and examination provisions. Certain rules are
proposed for repeal and replacement; other proposed new rules deal with
continuing education and recognized professional designations.

Proposed repeals and new rules concerning this subject matter were
previously published in the February 1, 1988, New Jersey Register at 20
N.J.R. 237(a). In response to that proposal, comments were received from
various persons and entities, which remain on file with the Department.

As a result of the comments received, as well as the Department’s own
internal review, the Department has determined to publish the following
proposed repeals and new rules. It should be noted that this reproposal
supersedes the original proposal and that any comments received in
response thereto have either been accepted or rejected. Accordingly, any
interested person who wishes to respond to the reproposal should submit
written comments which are responsive to the current text of the
reproposal.

The proposed new rules include several changes; the major ones are
summarized below:

With regard to approval of insurance education programs, the
proposed new rules modify the original language to clarify that some
provisions apply only to prelicensing education courses or continuing
education courses. The reproposed new rules specifically authorize the
use of special lecturers or guest speakers for both prelicensing and con-
tinuing education, so long as the program carries out necessary adminis-
trative duties and maintains proper records.

With regard to the courses of prelicensing education, the proposed new
rules contain a downward adjustment in the minimum number of
classroom hours. This adjustment has been made as the result of further
refinement of the curricula and advice and comments from other in-
surance educators. The Department notes that the number of classroom
hours stated is a minimum and expects that approved programs may
choose to expand that number. Additionally, the proposed new rules
include a combined life and health course, with minimum hours less than
a combination of the two because of the cross-application of some cur-
riculum material. The property/casualty curriculum has been refined to
include health authority topics because of the required knowledge of that
material for casualty insurance, workers’ compensation and others.

With regard to the section on examination, the proposed new rules
require individual resident limited insurance representatives who deal
with bail bonds and mortgage guarantee insurance to pass an examin-
ation. The proposed new rules also include a procedure by which retaking
the examination may be mandated when the Department receives infor-
mation about a breach of examination security provisions either before
or after a license has been issued.

With regard to continuing education, the proposed new rules eliminate
the exemption for those holding the CLU and CPCU designations. The
proposed new rules permit the approval of a group or series of courses
for up to 12 continuing education units. This allows organizations which
offer and administer existing programs of continuing insurance education
to obtain a blanket approval, which is expected to improve flexibility and
ease administrative burdens while maintaining the objectives of the new
rules.

With respect to transition, the proposed new rules contain an im-
plementation date for the new prelicensing courses of July 1, 1989. After
that date, the State licensing examination will test the material in the new
courses. Additionally, credit may be allowed for continuing education
courses taken after August 1, 1988 and approved for credit retroactively
in accordance with the proposed standards. This will allow those licensees
renewing in the August 1, 1992 licensing quarter a full four years to
complete the continuing education requirements, and ease the expected
burden of initial credit certification when the rules are adopted.

N.J.A.C. 11:17-3.1 describes the standards and procedures for approval
of insurance education programs, replacing the repealed rules at N.J.A.C.
11:2-19. The proposed new rule provides for Department approval of
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programs that teach insurance courses to satisfy professional qualification
requirements for prelicensing and continuing education.

N.J.A.C. 11:17-3.1(b) describes the information filing requirements for
all insurance education programs that seek approval. N.J.A.C.
11:17-3.1(c) describes the additional filing requirements of programs that
will teach prelicensing courses. N.J.A.C. 11:17-3.1(d) requires that the
program director sign all applications and sets a processing fee of $100.00.
NJ.A.C. 11:17-3.1(e) describes the approval process.

N.JLA.C. 11:17-3.1(f) describes the standards for approval of insurance
education programs. Programs shall maintain a permanent office in New
Jersey where student records are kept, copies of educational materials
used and the program’s certificate of approval. The office shall be open
to the Department for inspection and accessible to prospective, present
and past students. This requirement of a permanent office in New Jersey
is waived for courses sponsored by accredited colleges and universities,
or producer trade associations, if proper records are maintained and
available. Approved programs shall maintain a director in charge, who
is accessible at or through the program’s New Jersey office for com-
munication to and from the Department and the public. The director is
the personal point of contact with the program, and is responsible to
receive and distribute information to other program locations and instruc-
tors.

An approved program shall use qualified instructors. Instructors em-
ployed to teach prelicensing education courses shall have five years of
experience in insurance practice, education or its equivalent; additionally,
they shall demonstrate professional competence by holding a recognized
professional designation, being a member of the faculty of an accredited
college or university, or passing an examination designed to test the
knowledge and competence of instructors. Neither the director nor any
instructors may have had an insurance license revoked. Approved pro-
grams may use special lecturers or guest speakers so long as it develops
proper records and reports.

The proposed new rules retain the present standard requiring that
programs use adequate classroom facilities for teaching the courses. The
programs shall teach prelicensing courses in accordance with curricula
established by the Department and/or continuing education programs
approved by the Department in accordance with N.J.A.C. 11:17-3.4. All
courses shall be conducted and administered so that the Department may
rely on certificates of completion of prelicensing courses, and reports of
completion of continuing education courses. Programs teaching prelicens-
ing courses shall provide remedies for students who failed the State
licensing examination. Approved programs shall retain necessary student
records for a period of five years.

N.J.A.C. 11:17-3.1(g) and (h) provide that approved programs may
teach courses at multiple, permanent locations or may conduct classes
at temporary locations. This provision is designed to promote flexibility
and to ensure that proper prelicensing and continuing education courses
are widely available throughout the State. N.J.A.C. 1:17-3.1(i) requires
that a program director shall provide scheduling information to the
Department upon request so that classes may be monitored.

An approved program is required by proposed NJ.A.C. 11:17-3.1(j)
to issue a certificate containing specific information to students complet-
ing prelicensing education courses. This provision is presently contained
in N.J.A.C. 11:17-19.4; the certificate is used to permit entrance to the
State licensing examination. Issuance of the certificate by an approved
program is confirmation that the student has received a minimum 70
percent passing course grade, as under the current rule, indicating that
program personnel are reasonably confident that the individual has
learned the material.

Proposed N.J.A.C. 11:17-3.1(l) states that any program denied ap-
proval for failure to meet the rule standards shall be advised in writing
of the reason for the denial, and further advised of its right to request
a hearing in accordance with the Administrative Procedure Act. This
procedure recognizes that approval of insurance education programs is
a quasi-licensing process.

As under current rule N.JA.C. 11:2-19.5, proposed N.JA.C.
11:17-3.1(m) provides that the Commissioner may suspend or revoke the
approval of insurance education programs. Approval may be revoked for
failure to maintain standards; failure to advise of changes in required
information submitted in the application; obtaining approval by fraud
or misrepresentation; if teaching prelicensing courses, failure to maintain
a passing rate on the licensing examination of 70 percent or more; or,
if teaching continuing education courses, failure to report students’ con-
tinuing education units promptly and accurately. This latter requirement
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reflects the program’s obligation to report continuing education units
completed directly to the Department or its designee.

N.J.A.C. 11:17-3.1(n) allows the Commissioner to place a program on
probation and is designed to improve regulatory flexibility in less serious
cases.

N.J.A.C. 11:17-3.2 describes the prelicensing education requirements.
Applicants for resident individual insurance producer licenses are re-
quired to satisfy these requirements.

N.J.A.C. 11:17-3.2(b) describes a new general course requirement for
those applying for their first license as a producer. The course requires
a minimum of 15 classroom hours, and covers general regulatory
authority and methods; producer licensing; trade practices, standards of
conduct and ethics; and general information on doing business as a
licensed insurance producer in New Jersey. This course will include much
of the “New Jersey law and practice™ previously contained in authority-
specific courses. This course will not, however, have to be re-taken by
a producer who is applying for an additional license authority.

N.J.A.C. 11:17-3.2(c) describes the classroom hours for the authority-
specific courses. Hours have been increased to 25 for life and health
authorities, set at 45 hours for title insurance, and are increased to 125
hours for property/casualty insurance. The life and health courses may
be combined in a single course with 2 minimum of 40 classroom hours.
The property/casualty courses will include health topics. The life
authority has been expanded to include material on contracts on a vari-
able basis. New Jersey law and practice will be specific for each authority
requested. Detailed curricula will be distributed to the approved educa-
tion programs and updated by the Department from time to time as
necessary.

NJ.A.C. 11:17-3.2(d) exempts those holding approved professional
designations from the prelicensing education requirements in accordance
with the Act. Those persons holding such designations are also exempt
from taking the licensing examination. Anyone who has successfully
completed the courses and tests necessary to attain one of the recognized
professional designations is expected to be professionally qualified to be
a licensed insurance producer.

The provision also provides an exemption to certain public employees
under certain circumstances. Many State agencies, including the Depart-
ment of Insurance, require their employees to surrender professional
licenses when they obtain employment in order to avoid conflicts of
interest. An individual who previously held a New Jersey insurance
license, but was required to surrender it as a condition of public employ-
ment related to insurance, need not retake a prelicensing education
course. Such people will be able to requalify for their license within one
year of the termination of insurance-related public employment without
again having to complete the basic prelicensing education requirements.
NJ.A.C. L1:17-3.3(c) excuses such persons from retaking the prelicensing
examination.

N.J.A.C. 11:17-3.2(e) implements the Act’s provision for waiver of
prelicensing education requirements. Waivers will be granted for those
who currently hold or have held an insurance license in another state
within one year of application for the waiver, or those who, as veterans,
have completed veterans’ insurance education programs. Prelicensing
education is also waived for lawyers seeking title insurance authority. The
waiver process will also be used to accept comparable insurance courses
taught at any accredited college or university.

Waivers expire in 60 days and may not be reissued or renewed. Those
who have not passed the test within 60 days of the waiver must complete
the required prelicensing education course.

N.J.A.C. 11:17-3.3 describes the State licensing examination require-
ments and the terms and conditions for testing by an independent vendor.
Applicants for resident individual insurance producer licenses must pass
the State licensing examination unless they are specifically exempted or
have passed comparable examinations required to attain a recognized
professional designation.

N.J.A.C. 11:17-3.3(b) sets forth required provisions for a contract
between any vendor of insurance producer testing services and the De-
partment. This subsection replaces N.J.A.C. 11:2-1.6, and most of the
terms are substantially similar to the current rule. It also provides that
the testing vendor will supply forms and information directly to the
approved education programs and send them statistics concerning their
graduates’ performance on the State licensing examination.

In addition, the rule describes the contract vendor's obligation to
collect and transmit electronically to the Department certain data cap-
tured during the test registration process that is also necessary in the
licensing process. This will improve efficiency, as data need not be col-
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lected twice. The proposed rule also permits provisions in a testing con-
tract concerning the testing vendor’s issuance of temporary work
authority to passing test candidates, to implement the proposed tempor-
ary work authority described in NJ.A.C. 11:17-2.4.

NJ.A.C. 11:17-3.3(c) exempts from the licensing examination require-
ment those persons holding recognized professional designations. Exam-
inations successfully completed in achieving a recognized professional
designation are considered to be sufficient evidence of the requisite pro-
fessional qualifications and comparable to the State licensing examin-
ation. Under N.J.A.C. 11:17-3.3(d), applicants who previously held a
New Jersey insurance license which was terminated as a condition of
insurance-related public employment need not retake the examination if
they apply for the license within one year of termination of employment.

N.J.A.C. 11:17-3.3(¢) provides a procedure that may be used when
information received by the Department indicates there may have been
a breach of security in the established procedure for taking the examin-
ation. The Commissioner may, by order, advise the licensee or license
applicant of the information received and order the test retaken. If not
retaken, the Department may proceed to revoke an issued license or refuse
to issue the license in accordance with standard procedures protecting
rights of due process of law.

NJ.A.C. 11:17-3.3{f) requires that those resident individuals who are
registered as limited insurance representatives to deal with bail bonds and
mortgage guarantee insurance shall have passed an examination.

N.J.A.C. 11:17-3.4 describes the requirements for continuing educa-
tion, which are new requirements designed to implement the continuing
education authority contained in the Act.

Beginning August 1, 1992, no individual insurance producer license will
be renewed unless the renewal applicant has successfully completed the
continuing education requirements. This date was chosen based on the
four-year renewal cycle and the initial relicensing of current licensees as
producers on August 1, 1988. A licensee will have completed the continu-
ing education requirements if he or she completes at least 48 continuing
education credit units during the four-year license term. (New Jersey
attorneys holding producer licenses with title insurance authority only
are exempt.) At least 48 continuing education units must be completed
during each four year renewal cycle.

N.J.A.C. 11:17-3.4(b) provides that approved insurance programs may
submit for certification such continuing education courses as they may
develop. This subsection further describes the certification process.

Allowing approved education programs to develop such courses per-
mits the greatest amount of flexibility and creativity concerning course
content. Credit will not be certified for courses primarily concerning
salesmanship or personal motivation, nor will primarily social activities
be used to compute course length.

Submissions for certification of continuing education units shall include
sufficiently detailed information to allow proper evaluation of the course.
Continuing education units will be certified based on course length and
content.

N.J.A.C. 11:17-3.4(c) provides standards for accepting or certifying
continuing education units. Each part of the Chartered Life Underwriter
(CLU) or Chartered Property/Casualty Underwriter designations
(CPCU) will be worth 12 units. College leve! insurance courses will be
worth four credits for each semester hour completed. Continuing educa-
tion courses taught by approved insurance education programs will be
certified for a specific number of units based on the length of the course
and its content.

Approved education programs may also submit a comprehensive pack-
age of courses that can be certified for up to 12 continuing education
units. This provision will permit trade associations or insurance education
institutes who issue certain designations that require continuing education
to obtain a blanket approval for an annual array of courses. For example,
the Certified Insurance Counselor (CIC) designation requires a number
of courses be taken each year to obtain and maintain the designation.
This provision allows it, and similar programs, to have their courses
certified and reported as a package so that those who obtain and maintain
the designation will have satisfied the continuing education requirement
.over four years. Such a process is simpler to oversee and administer for
both the Department and the programs conferring these designations.

To ensure that proper credit is received by those completing courses
at approved insurance education programs, N.J.A.C. 11:17-3.4(d)
provides that the director of such programs will report the credits directly
to the Department or its designee. This process is expected to be easier
to administer than any alternative. Under N.J.A.C. 11:17-3.4(¢), those
seeking credit for CLU, CPCU or college courses will report them directly
to the Department with a transcript.
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N.J.A.C. 11:17-3.4(f) provides that the Department or its designee will
send to resident licensees an annual report describing the continuing
education units completed, the number remaining to be completed, and
the licensee’s renewal date. Pursuant to N.J.A.C. 11:17-3.4(h), at least
five months prior to renewal, the licensee will receive a statement as to
whether the continuing education requirements for renewal have been
met, based upon current records. In the event that a licensee asserts that
either the annual statement or the final statement does not contain all
the credits to which he or she is entitled, N.J.A.C. 11:17-3.4(g) provides
that it will be the licensee’s obligation to contact the program director
where the course was taken and have them submit a supplemental state-
ment to the Department or its designee.

N.J.A.C. 11:17-3.5 describes the recognized professional designations
which will be acceptable substitutes for other education and examination
requirements as provided elsewhere in proposed N.J.A.C. 11:{7-3.

The recognized professional designations are as follows:

1. A Chartered Life Underwriter (CLU) designation conferred by the
American College of Life Underwriters, will be accepted for life and
health authorities.

2. A Chartered Property/Casualty Underwriter (CPCU) designation
conferred by the American Institute of Property and Liability Under-
writers will be accepted for property/casualty, health and surplus lines
authorities.

Applicants seeking acceptance of a professional designation as satisfac-
tion of any education or examination license requirement will be required
to submit adequate proof of achievement of that designation.

The transition provisions at N.J.A.C. 11:17-5.7 continue the approval
of current insurance education programs until the approval expires or
is revoked. This rule also allows those who have completed the education
and examination requirements under prior law to be licensed as
producers, subject to the two-year limit on education and one-year limit
on examination.

N.J.A.C. 11:17-5.7(c) provides that the expanded prelicensing educa-
tion courses, described at N.J.A.C. 11:17-3.2(b) and (c), shall take effect
by July 1, 1989. No prelicensing education certificate dated thereafter may
be issued unless the new course has been completed. N.J.A.C. 11:17-5.7(d)
provides that after July 1, 1989, the State licensing examination will test
the material based on the new courses. N.J.A.C. 11:17-5.7(¢) confirms
that courses contained in present rules N.J.A.C. 11:2-1.1, 1.2, 1.3 and
1.5 will remain as the approved courses despite the repeal of those
sections.

N.J.A.C. 11:17-5.7(f) establishes August 1, 1988 as the start date for
continuing education courses, four years prior to the August {, 1992,
when those who renew must have completed the continuing education
requirements. The Department anticipates that some courses will be
certified retroactively during the start-up, so that those completing them
may receive credit.

Social Impact

The proposed new rules affect all current and future licensed and
authorized insurance producers. The proposed new rules will have a
positive social impact in that the rules will greatly improve pro-
fessionalism of insurance producers and thereby improve the quality of
insurance services rendered to the public. The rules’ professional qualifi-
cation requirements (prelicensing education, examination and continuing
education) for licensed insurance producers are comparable to those in
other regulated occupations in New Jersey.

Insurance is a complicated subject and requires comprehensive and
continuously changing knowledge and expertise. The prelicensing educa-
tion and continuing education requirements of the proposed new rules
ensure that licensed insurance producers in New Jersey will obtain and
maintain the necessary knowledge and expertise to properly advise in-
surance customers. The public will not be affected economically by the
proposed new rules.

The proposed new rules place an affirmative responsibility on insurance
producers to update their skills in order to obtain a renewal license. The
proposed new rules also address a public need by protecting the interests
of insurance consumers in helping them make informed insurance de-
cisions with the assistance of knowledgeable insurance producers. The
insurance producer should have a higher sense of self-esteem, and ul-
timately enjoy a better reputation in the community.

Economic Impact
The increase in producer prelicensing course hours will increase the
cost of entry to producer license candidates. The continuing education
requirement will impose a continuing economic cost on producer licensees

NEW JERSEY REGISTER, MONDAY, JUNE 6, 1988



PROPOSALS

for the cost of completing the courses. Instructors at approved programs
will incur the cost of any necessary fee for administration of the instruc-
tor’s examination. These costs are substantially outweighed by the ex-
pected improvements in insurance industry professionalism and the resul-
tant benefits to consumers of insurance products.

Insurance consumers will experience a more efficient allocation of
premium dollars, as their insurance needs will be handled by professional,
qualified advisors. The Department of Insurance will incur administrative
costs in monitoring compliance with the requirements of the proposed
new subchapter and in approving courses and producers. The Department
expects these costs to be absorbed in its existing budget through offsetting
savings resulting from the new producer licensing system.

Any economic impact on approved programs created by these rules
will be passed through to the license candidates or licensees.

Regulatory Flexibility Statement

The proposed new rules will apply to small businesses in New Jersey:;
21 proprietary professional schools and about 5,000 insurance producer
businesses will be affected.

Individual insurance producers will be required to complete courses
of continuing education in order to maintain their licenses and will incur
the costs of these courses in order to comply. Proprietary insurance
schools will be required to maintain certain records of the students they
teach and report those taking continuing education courses to the Depart-
ment. These tasks may be accomplished by existing staff; no professional
services are required.

Individual insurance producers will bear the cost of approximately two
full-day or four half-day continuing education courses per year. These
costs will be borne per individual licensed producer.

The proposed new rules attempt to minimize costs of compliance as
follows:

1. Records required to be kept by proprietary insurance schools are
limited to the kind most schools presently keep.

2. Insurance schools are not required to offer continuing education
courses; they will do so only if economically feasible.

3. The proposed new rules permit a great deal of flexibility by per-
mitting the schools to offer courses in several permanent locations, or
in temporary locations.

4. The proposed new rules give individual producers continuing educa-
tion credits for the kinds of courses they take without any mandate.

5. The proposed new rules provide producers with a wide range of
courses taught by approved programs and others to ameliorate costs
through competitive pressures.

6. The proposed new rules minimize individual producer recordkeep-
ing and reporting by having the approved education programs report
continuing education credits to the Department.

Full text of the proposed repeals appear in the New Jersey Admin-
istrative Code at NJ.A.C. [1:2-1 and [1:2-19.

Full text of the proposed new rules follows.
SUBCHAPTER 3. PROFESSIONAL QUALIFICATIONS

11:17-3.1 Approval of insurance education programs

(a) Professional schools, insurance companies and others who es-
tablish programs which include teaching of insurance courses to
satisfy professional qualification requirements for prelicensing or
continuing education shall obtain approval in accordance with this
section.

(b) An application for approval of an insurance education pro-
gram shall be made on a form prescribed by the Commissioner and
shall provide the following information:

1. The name of the program and the address of the permanent
program office;

2. The name and address of the sponsoring organization, if any;

3. The name of the program director or directors, and New Jersey
producer license reference number(s), if any;

4. Whether the program will teach prelicensing education courses,
continuing education courses, or both;

5. The address of any permanent classroom or classrooms to be
used by the program; and

6. Any other information that may be required by the Department
to determine whether the program meets the requirements for ap-
proval.

(c) Programs seeking approval to teach courses of prelicensing
education shall also provide:
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[. The names of all instructors employed by the program to teach
prelicensing education courses and sign certificates of completion,
together with documentation confirming that each is qualified in
accordance with (f)3 below;

2. The names of the courses, by license authority, which will be
taught by the program, if approved;

3. The amount of tuition, fees and other charges to be paid by
students; and

4. A copy of the enrollment application for the program, a form
of student contract, and any other agreement between the program
and student.

(d) Each application for program approval shall be certified as
correct by the program director or directors named in the application,
and shall be accompanied by a fee of $100.00. The application for
approval shall be submitted to the Supervisor of Insurance Educa-
tion.

(e) Applications for program approval shall be reviewed to de-
termine compliance with the requirements prescribed in this
subchapter. An applicant shall supply such additional information
or documentation as may be required by the Department to de-
termine whether such requirements are met.

I. An inspection of the program office and any permanent
classroom facility may be conducted prior to approval or the ap-
proval may be granted conditioned upon the results of an inspection.

2. If the application is in proper form and the requirements de-
scribed in this subchapter are met, the Department shall issue a
certificate of approval which shall contain:

i. The name and approval code number of the program;

ii. An indication as to whether the program is approved for
prelicensing education, continuing education or both; and

iii. The effective date and expiration date of the approval.

3. A program approval shall expire in the third year on the last
day of the licensing quarter in which it was effective.

4. A program approval may be renewed by the same procedure
set forth in this section.

(0 Each approved insurance education program (except as modi-
fied hereafter) shall:

1. Maintain a permanent office in New Jersey where shall be
maintained student records, samples of all instructional material
used, up-to-date copies of the New Jersey insurance statutes and
administrative rules, and the certificate of approval for the program.
The office shall be open and accessible to the Department and to
prospective, present and past students during normal business hours.
The requirement for a permanent office in New Jersey may be waived
for courses sponsored by accredited colleges and universities or for
producer trade associations that agree to maintain student records
and provide records to the Department and former students upon
request.

2. Retain a director in charge of the program, who shall be ac-
cessible to the Department and the public at or through the pro-
gram’s office during normal business hours. The program director
shall:

i. Oversee the program and activities of all instructors;

ii. Be responsible to carry out the program’s administrative duties
imposed by this subchapter; and

iii. Receive and distribute to all instructors and students com-
munications from the Department and others. The director shall not
have had his or her insurance license revoked.

3. Use knowledgeable and competent instructors to teach all
courses. An instructor shall not have had his or her New Jersey
insurance license revoked. Instructors employed to teach courses of
prelicensing education shall have at least five years' experience in
insurance practice, insurance education or the equivalent, and shall,
in addition:

i. Hold a recognized professional designation;

ii, Have passed the New Jersey instructor examination; or

ili. Be a faculty member of an accredited college or university.

4. Be permitted to use special lecturers or guest speakers to instruct
on particular topics, so long as the program carries out the re-
cordkeeping and reporting requirements imposed by this subchapter.
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5. Use classroom facilities with sufficient lighting, desks or tables
and which are otherwise conducive to learning. Classroom facilities
shall be open to the Department for class monitoring at any time.

6. If approved to teach prelicensing courses, instruct students in
accordance with a curricula established or approved by the Depart-
ment.

7. Conduct and administer courses in a manner reasonably calcu-
lated to assure that certificates or reports of courses attended and
completed accurately reflect the student’s attendance and per-
formance.

8. Maintain for five years the records of each student including,
at a minimum, the name(s) of the course or courses taken and
whether the course was passed or failed, if applicable.

9. If approved to teach prelicensing courses, provide remedies for
students who have failed the State licensing examination, which may
include review courses or second full courses at reduced rates.

10. If approved to teach prelicensing courses and if it charges
tuition therefor, provide to all persons requesting an enrollment
application or information, at the time of such request and in a
manner approved by the Department, all passing rates on the State
licensing examination for all programs for each examination given
during the preceding six month period; or, if the program has not
been in operation for this period of time, the passing rate for all
examinations given during the period which the program has been
in operation. This information shall be test specific and shall be
furnished in writing and without request.

(g) An approved insurance education program may maintain
classroom facilities at more than one permanent location in New
Jersey under the supervision of a single director, provided that:

I. The address of each permanent classroom is revealed on the
application for approval or subsequent amendments;

2. That each classroom meets the standard of (f)5 above; and

3. Permanent student records are maintained at the program'’s
office.

(h) An approved insurance education program may conduct
classes at temporary locations in New Jersey provided that each
classroom facility meets the requirements of (f)5S above, and that
permanent student records are maintained at the program’s office.

(i) Upon request from the Department, the director of an ap-
proved education program shall provide information about the time,
date and place of any prelicensing or continuing education courses
scheduled so that the classes may be monitored.

(J) An approved insurance education program shall issue to each
student who has successfully completed a prelicensing education
course a certificate which shall contain the following:

. The program name and program code number;

. The student’s name;

The name of the course and the hours of study;

Signatures of the student and the instructor;

. The course completion date; and

. A statement that the student was instructed for the number of
hours indicated on the certificate, that the instructor is satisifed that
the student knows the material, and that the student has received
at least a 70 percent minimum passing course grade in the program.

(k) Any insurance education program may be denied approval for
failure to meet the requirements in this section.

(1) Any denial of program approval, or any proposal to revoke
or suspend approval, shall be in writing, and shall advise the appli-
cant of his or her right to a hearing in accordance with the Adminis-
trative Procedure Act, N.J.S.A. 52:14B-1 et seq. and the Uniform
Administrative Procedure Rules, N.J.A.C. 1:1-1 et seq. Nothing in
this section shall prohibit the rejection and return of applications for
correction of ministerial errors.

(m) The Commissioner may suspend or revoke the approval of an
insurance education program for any of the following reasons:

1. The failure to maintain any requirement set forth in this section;

2. The failure to advise the Department promptly of any change
in information initially submitted in the application during the period
of approval;

3. Obtaining an approval by fraud or misrepresentation;

4. The failure to conduct any classes for a period of 12 months;

[ S
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5. For prelicensing education programs only, the failure to main-
tain an overall passing rate on the State insurance licensing examin-
ation of 70 percent or more during any period of 12 consecutive
months. For the purpose of calculating the passing rate, each examin-
ation taken by each program graduate will be counted;

6. For continuing education programs only, the failure to report
to the Department students’ continuing education units.

(n) As an alternative to suspension or revocation of approval, the
Commissioner may place any program on probation with ap-
propriate conditions.

11:17-3.2 Prelicensing education

(a) Each applicant for a resident insurance producer’s license shall
pass a course of prelicensing education with the appropriate number
of hours of classroom instruction described in (b) through (e) below.

(b) Prior to being licensed in New Jersey for the first time as a
producer, an applicant shall complete a course on regulation of the
insurance industry in New Jersey for a total of 15 classroom hours.
The course shall include the following topics:

1. State regulatory jurisdiction;

2. The powers of the Commissioner and the methods of regulation;

3. Producer licensing;

4. Producer trade practices, standards of conduct and ethics; and

5. Doing business as a licensed insurance producer.

(¢) Prior to being admitted to the State licensing examination to
obtain a particular producer license authority, an applicant shall
complete a course of prelicensing education for the specific authority
or authorities as follows:

1. Life authority, for a total of 25 classroom hours:

i. General life insurance concepts;

il. Annuities;

tii. Contracts on a variable basis; and

iv. New Jersey law and practice regarding life insurance.

2. Health authority, for a total of 25 classroom hours:

1. General health insurance concepts; and

ii. New Jersey law and practice regarding health insurance.

3. Life and health authorities, for a total of 40 classroom hours:

i. General life insurance concepts;

ii. Annuities;

iii. Contracts on a variable basis;

iv. General health insurance concepts; and

v. New Jersey law and practice regarding life and health insurance.

4. Property/casualty authority, for a total of 125 classroom hours:

i. General property insurance concepts;

ii. General casualty insurance concepts;

iil. Health insurance concepts; and

iv. New Jersey law and practice regarding property/casualty and
health insurance.

5. Title insurance authority, for a total of 45 classroom hours:

i. General principles of real estate and title insurance; and

il. New Jersey law and practice regarding title insurance.

(d) A person holding an approved professional designation de-
scribed in N.J.A.C. 11:17-3.5 shall not be required to complete the
courses of prelicensing education,

(e) A person who previously held a New Jersey insurance license,
which was surrendered as a condition of public employment, shall
not be required to complete the courses of prelicensing education to
reinstate the license provided that the employment was insurance-
related and application for license is made within one year of termin-
ation of the public employment.

(f) Upon application to the Supervisor of Insurance Education,
any of the courses in (c) above may be waived for any license appli-
cant who can demonstrate that he or she satisfies at least one of the
following conditions:

1. For all authorities, that he or she holds, or has held, an in-
surance producer, agent, broker or solicitor license in a state other
than this State, which is current or expired less than one year preced-
ing the date of application for waiver;

2. For all authorities, that he or she is a veteran of the United
States armed services, and has completed a course of veteran's educa-
tion approved by the Department of Education and the Com-
missioner of Insurance;
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3. For all authorities, that he or she has successfully completed
courses in insurance subjects at an accredited college or university,
which are equivalent or comparable to the prelicensing courses re-
quired for the authority requested;

4. For title insurance authority only, that he or she is an attorney
at law admitted to practice in New Jersey.

(g) An application for waiver shall be made on a form prescribed
by the Department and shall be submitted directly to the Supervisor
of Insurance Education prior to registering for the State licensing
examination or making application for an insurance producer license.
In addition to providing the information requested by the form:

1. Applicants seeking a waiver authorized by (f)1 above shall sub-
mit a recent certification of license status or letter of severance issued
by the insurance licensing authority in the state where they hold or
held an insurance license.

2. Applicants seeking a waiver authorized by ()2 above shall sub-
mit proof of completion of a course of veteran's education issued
by the New Jersey Department of Education.

3. Applicants seeking a waiver authorized by (f)3 above shall sub-
mit a transcript issued by the college or university where the course
was taken and a description of the subject matter covered.

4. Applicants seeking a waiver authorized by (f)4 above shall sub-
mit a certificate of good standing issued by the Clerk of the New
Jersey Supreme Court.

(h) If a waiver is approved pursuant to (f) and (g) above, the
Supervisor of Insurance Education shall issue a letter of approval
waiving the prelicensing education requirement, which shall be at-
tached to the producer license application when submitted to the
Department.

(i) Producer license applicants who obtain a waiver of the educa-
tion requirement shall be solely responsible for preparing themselves
to take the state examination,

(j) Waivers shall expire in 60 days from the date of issuance and
shall not be reissued or renewed.

11:17-3.3  State licensing examination; use of independent
examination vendor; exemptions; retaking of examination

(a) All applicants for a resident insurance producer license shall
pass the State licensing examination, which may be given by the
Department or by an independent vendor under contract to the
Department that meets the criteria set forth in (b) below.

(b) Any contract for development and administration of the New
Jersey State insurance producer licensing examination shall include,
without limitation, the following terms and conditions:

1. The contract vendor shall develop and administer the examin-
ation in accordance with specifications approved by the Com-
missioner.

2. Examinations shall be administered not less than two times per
month at such times and places as many be agreed upon by the
Commissioner and the contract vendor. The contract vendor shall
provide the Commissioner with at least four months’ prior notice of
scheduled test administration dates.

3. The contract vendor shall:

i. Establish at least four test administration centers within the
State;

ii. Provide all physical facilities; and

ili. Provide all test center personnel sufficient for the adminis-
tration of the test.

4. At least one test administration center shall be in each of the
following areas:

i. Newark;

ii. Trenton;

iii. Camden; and

iv. Atlantic City.

5. The contract vendor shall collect from applicants taking the
insurance license examination a previously agreed upon fee covering
the cost of developing and administering the examination.

6. The contract vendor shall administer the examination in ac-
cordance with the contract, which shall contain adequate provisions
for preregistration of test candidates, walk-in testing, score reporting,
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security measures and such other provisions that, in the opinion of
the Department, assure fair and consistent administration of the
examination.

7. The contract vendor shall print and distribute to all approved
education programs and to any prospective test candidate such can-
didate bulletins, registration forms and other information that may
be useful or required.

8. The contract vendor shall score examinations promptly, and
shall mail score reports to all passing and failing candidates within
LS calendar days after each test date.

9. The contract vendor shall provide to failing candidates, for each
test taken, diagnostic information by major content areas.

10. The contract vendor shall provide to the Department:

i. Alphabetical lists containing candidate names, addresses, identi-
fication numbers, school code numbers and scores on State producer
licensing examinations of passing and failing candidates; and

ii. Summary statistics, for each test, indicating the number of
candidates registered, tested and absent, and passing or failing.

11. The contract vendor shall provide to the Department, on at
least a quarterly basis, accumulative, non-personally identifiable
pass/fail data and diagnostic data by major content areas for each
test for approved programs of prelicensing insurance education.

12. The contract vendor shall provide to approved programs
teaching courses of prelicensing education quarterly reports about
their students’ performance on the licensing examination, which shall
contain students’ names, the tests taken, scores (passing or failing)
and summary statistics.

13. The Department shall have the sole responsibility for establish-
ing minimum qualifications and passing requirements of candidates
taking the licensing examination. These qualifications and passing
requirements shall be on file at the offices of the Department and
shall be made available for public inspection.

14. The contract vendor shall defend and indemnify the Depart-
ment of Insurance, the State of New Jersey and its agents, officers
and employees from all claims, actions, damages, liability and ex-
penses in connection with loss of life, personal injury and/or damage
to property arising out of the ownership, occupancy or use by the
contract vendor of any facilities used as test administration centers,
occasioned wholly or in part by any act or omission of the contract
vendor, its agents, contractors or employees.

15. The contract vendor shall provide technical and legal as-
sistance to the Department in the event of any legal challenge to the
validity of any examination administered, prepared and/or
copywrited by the contract vendor or the Department in which the
State of New Jersey or any of its agencies, officers or employees is
named as a party.

16. The contract vendor shall provide public liability insurance
with respect to the test facilities in a form satisfactory to the Depart-
ment with minimum policy limits of $1,000,000 bodily injury cov-
erage for each occurrence; $1,000,000 aggregate bodily injury cov-
erage; $500,000 property damage coverage for each occurrence; and
31,500,000 aggregate property damage coverage.

17. The contract vendor shall transmit to the Department, in a
form satisfactory to the Department, information collected during
the test registration process to aid in prompt licensing of passing
candidates, and may issue to passing candidates, on a form prescribed
by the Department, a temporary work authority. The contract vendor
shall deliver the test registration forms of passing candidates to whom
a temporary work authority has been issued within 30 days of the
date of the test.

(¢) Applicants holding a recognized professional designation de-
scribed in N.J.A.C. 11:17-3.5 are exempt from the licensing examin-
ation.

(d) Applicants who previously held a New Jersey insurance license
which was terminated as a condition of public employment, are
exempt from re-examination provided that the public employment
was in an insurance-related field and the license application is made
within one year of the termination of that employment.

(¢) For good cause shown, the Commissioner may, by order, re-
quire an applicant for licensure or a licensee to retake the State
licensing examination within a specified period of time. The order
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shall clearly and fully state the alleged factual circumstances upon
which it is based. In the case of a licensee, a license shall remain
effective pending the results of the new examination unless otherwise
subject to revocation or suspension.

1. A licensee or applicant for licensure may appeal the decision
of the Commissioner within 10 days of receipt of the order to retake
the examination by filing with the Commissioner a written statement
and supporting documentation, if any, disputing with specificity the
allegations in the order. In appropriate circumstances, the Com-
missioner, or his or her designee, may provide the licensee or appli-
cant for licensure with the opportunity to present evidence orally.

2. After review of the record, the Commissioner shall either re-
scind the order or require the licensee or applicant for licensure to
retake the examination within a prescribed period of time.

i. If a licensee fails to retake the examination within the prescribed
period of time, the Commissioner shall issue an Order to Show Cause
why the license should not be revoked and shall advise the licensee
of his or her right to a hearing pursuant to the provisions of the
Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq., as im-
plemented by the Uniform Rules of Administrative Procedure,
NJ.A.C. L:1-1.

ii. If an applicant for licensure fails to retake the examination
within the prescribed period of time, the Commissioner may refuse
to issue the license for which application is made and shall advise
the applicant for licensure of his or her right to a hearing pursuant
to the provisions of the Administrative Procedure Act, N.J.S.A.
52:14B-1 et seq., as implemented by the Uniform Administrative
Procedure Rules, NJ.A.C. [:1-1.

(f) Resident individuals registered by any insurance company to
do business as a limited insurance representative dealing with bail
bonds or mortgage guarantee insurance shall have taken and passed
a special examination. The insurance company registering such per-
sons shall confirm that this requirement has been met, and the limited
insurance representative shall maintain evidence of meeting this re-
quirement at his or her place of business.

11:17-3.4 Continuing education

(a) No resident individual insurance producer license shali be re-
newed after July 31, 1992 unless the renewal applicant demonstrates
that he or she has completed 48 continuing education credits during
the previous four years. This requirement shall not apply to at-
torneys-at-law admitted to practice in New Jersey with authority for
title insurance only.

(b) Approved insurance education programs may submit to the
Department for certification of continuing education credits such
courses as they may develop.

1. A request for continuing education credit certification shall be
made on a form prescribed by the Department which shall request
the following information:

i. The name and code number of the approved education program
submitting the course;

ii. A brief description of the topics or subject matter to be covered;

iii. Copies of any and all materials to be used;

iv. The number of actual classroom hours required to complete
the course; and

v. Such other information as may, in the opinion of the Depart-
ment, be necessary to evaluate the course for certification of continu-
ing education credits.

2. Submissions for certification of a series of courses in accordance
with (c)4 below may substitute the education requirements to obtain
and maintain the designation together with samples of courses, for
the requirements of (b)! i, ii, iii and iv above.

3. The Supervisor of Insurance Education shall certify courses
submitted for continuing education credits as provided above, or
disapprove the course for continuing education credits, and notify
the program director of the decision. In the event of disagreement
with the decision, the program director may, within 30 days of receipt
of notice from the Department, supply the Supervisor of Insurance
Education with a written request for reevaluation supported by
reasons for disagreement with the decision and such additional infor-
mation as may be appropriate. The Supervisor of Insurance Educa-
tion shall promptly reevaluate the course and advise the program

(CITE 20 N.J.R. 1158)

PROPOSALS

director of the Department’s final decision on the continuing educa-
tion credits allowed.

4. No credit shall be allowed for courses dealing with salesmanship
or personal motivation, nor shall primarily social activities be con-
sidered to compute course length.

(c) Continuing education credits shall be certified in accordance
with the following:

. Each completed part of the Chartered Life Underwriter (CLU)
and Chartered Property/Casualty Underwriter (CPCU) designations
shall be worth 12 continuing education credits.

2. Each college level insurance course completed and passed at an
accredited college or university shall be worth four continuing educa-
tion credits for each semester hour of college credit.

3. Each continuing education course submitted by an approved
insurance education program shall be worth the number of credits
computed in accordance with the following schedule:

i. One credit for a half day course;

ii. Two credits for a full day course;

iii. Three credits for a two day course;

iv. Four credits for a course more than two days;

v. Two credits for a basic level or introductory course; and

vi. Four credits for an advanced course.

4. Each series of courses submitted as a single unit by an approved
education program, and which are administered in connection with
the issuance or annual maintenance of a professional designation
approved in at least one-third of the states requiring continuing
education as a condition of licensure, shall be worth up to 12 continu-
ing education units based upon the length of the courses and the level
of difficulty of the subject matter.

5. The number of continuing education credits certified shall be
based upon the length of the course and the level of difficulty as
provided in (¢)3 above.

(d) The director of an approved insurance education program shall
report the names and producer license reference number of those
persons completing each continuing education course within 30 days
of course completion or certification of continuing education credits,
whichever is later. The instructor teaching the course may be deemed
to have completed it for the purpose of securing continuing education
credit. The report shall be made to the Department, or its designee,
on a form prescribed by the Department, and shall include the
following information:

1. The program name and school code;

2. The name of the continuing education course completed; and

3. The number of continuing education credits as certified.

(¢) Producers who request continuing education credit for one or
more parts of the CLU or CPCU designations, or insurance courses
completed at an accredited college or university, shall submit to the
Department, on a form prescribed by the Department, the request
together with a transcript or other documentation to demonstrate
completion of the course.

(f) At least once each year, the Department, or its designee, shall
issue to individual resident producers an accounting which shall
identify and include:

1. The number of continuing education units completed, the
course or courses taken, and the school code where the credits were
completed;

2. The total number of continuing education units completed;

3. The total number of continuing education credits remaining to
be completed; and

4. The license renewal date of the producer.

(g) If the accounting required by (f) above is considered by the
resident producer to be inaccurate, he or she shall promptly request
the director of the approved education program to file with the
Department, or its designee, an appropriate supplemental report.

(h) At least five months prior to the renewal of license, the Depart-
ment, or its designee, shall issue to individual resident producers a
statement indicating, based on current records, whether the continu-
ing education requirement for renewal has been met. In the event
the producer asserts that credit has not been recorded for a certified
continuing education course, it shall be the sole responsibility of the
producer to request the director of the approved program where the
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course was taken to file with the Department, or its designee, a
supplemental report of continuing education units.

11:17-3.5 Recognized professional designations

(a) The Department recognizes the following professional desig-
nations as acceptable substitutes for the producer education and
examination requirements except continuing education:

I. For life and health authorities, a Chartered Life Underwriter
(CLU) designation conferred by The American College of Life
Underwriters;

2. For property/casualty, health and surplus lines authorities, a
Chartered Property/Casualty Underwriter (CPCU) designation con-
ferred by The American Institute of Property and Liability Under-
writers.

(b) An applicant seeking to rely on a recognized professional des-
ignation to satisfy any education or examination requirements in
accordance with (a) above, shall submit adequate proof of such
achievement which shall include an official document or transcript
issued by the organization conferring the designation.

11:17-5.7 Professional qualifications

(a) Insurance education programs approved in accordance with
the prior rule, NJ.A.C. 11:2-19, are deemed to continue as approved
until their current approval expires, unless approval is revoked.

(b) Subject to the time limitations of the New Jersey Insurance
Producers Licensing Act, P.L. 1987, ¢.293, and N.J.A.C. 11:17-5.4,
individuals applying for producer licenses are deemed to satisfy the
education and examination requirements of N.J A.C. 11:17-3.2 and
3.3 by completing courses of prelicensing education at an approved
program and passing the State licensing examination in accordance
with prior law.

(c) The provisions of N.J.A.C. 11:17-3.2(b) and (c) shall take effect
on July I, 198%. No approved education program shall issue after
that date a certificate confirming that a person has satisfied the
requirements of prelicensing education unless the individual has com-
pleted the course or courses described in NJ.A.C. 11:17-3.3.

(d) The State licensing examination administered on or after July
I, 1989 shall be in accordance with examination specifications de-
signed o test the curricula as provided in NJ.A.C. 11:17-3.3.

(e) Until June 30, 1989, approved education programs may teach
courses and issue certificates of completion of prelicensing education
that include the minimum course hours specified in prior rules
NJAC. 11:2-1.1, 1.2, 1.3 and LS.

(f) No continuing education credits shall be accepted for courses
completed prior to August 1, 1988.

(a)
DIVISION OF ADMINISTRATION

Unfair Claims Settlement Practices
Use of After Market Parts

Proposed Amendments: N.J.A.C. 11:2-17.3 and
17.10
Authorized By: Kenneth D. Merin, Commissioner, Department
of Insurance.
Authority: N.J.S.A. 17:1-8.1, [ 7:1C-6(e) and 17:29B-1 et seq.
Proposal Number: PRN 1988-299.
Submit comments by July 6, 1988 to:
Verice M. Mason
Assistant Commissioner
Legislative and Regulatory Affairs
Department of Insurance
CN 325
Trenton, New Jersey 08625

The agency proposal follows:

Summary
The proposed amendments set forth standards with regard to the use
of after market parts in automobile damage repairs. After market parts
are exterior automobile replacement parts, including inner and outer
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panels, which are manufactured by any manufacturer other than the
original vehicle manufacturer.

in the past, automobile manufacturers were the primary manufacturers
of replacement body parts. However, now that replacement parts by other
manufacturers have come on the market as competitive parts at lower
prices than the original manufacturer’s body parts, many insurers are
requiring their use in automobile damage repairs for which they pay
following an insured’s accident. The proposed amendments seek to regu-
late the identification, quality and disclosure aspects involved with the
use of after market parts used in the repair of automobiles where in-
surance proceeds provide the basis of payment therefor.

The Department of Insurance recognizes an appropriate role in assur-
ing that policyholders are treated fairly in the process of having damaged
vehicles repaired with insurance proceeds. Existing unfair trade practice
law prohibits insurers from failing to respond to their contractual obli-
gations to indemnify policyholders for loss. These requirements apply to
all areas of potential abuse in the claims handling process and would
therefore extend to improper insurer practices involving the use of after
market crash parts.

This proposal amends N.J.A.C. 11:2-17.3 to include the definition of
“after market part”, and amends N.J.A.C. 11:2-17.10, concerning rules
for fair and equitable settlements applicable to property and liability
insurance. As herein proposed, N.J.A.C. 11:2-17.10 will require that all
after market parts used by insurers be identified as to their manufacturer
and that the identification be accessible even after installation: that after
market parts used by insurers be of like kind and quality to the replace-
ment parts available from the original manufacturer; and disclosure by
insurers of the fact that an after market part is proposed for use in the
repair of a vehicle rather than a part made by the original manufacturer.

The proposed amendments also make several minor and non-substan-
tive grammatical and technical changes.

Social Impact

The proposed amendments will benefit both insurers and insureds by
providing them with the widest availability of replacement parts for
damaged automobiles without sacrificing quality, performance and war-
ranty protection. Insureds will now be made fully and timely aware of
the fact that after market parts will be used in the repair of their auto-
mobile.

Seeing that policyholders receive fair and proper treatment in the
automobile repair process is the everyday responsibility of automobile
insurers. This responsibility stems from the insurance contract, regulatory
requirements, and most importantly, sound business practices. An insurer
who fails to meet this responsibility will have an unhappy policyholder
who may initiate formal legal action or file a complaint with the Depart-
ment of Insurance. Over time, insurer practices leading to dissatisfied
customers will tend to have an adverse effect on an insurer’s reputation
and, therefore, be contrary to the insurer’s business interests. The
proposed amendments address these concerns.

Economic Impact

Since the introduction of after market parts to the marketplace has
already resulted in the reduction of prices of some replacement parts due
to increased competition, it is expected that these proposed amendments,
sanctioning the use of after market parts subject to qualifications, may
result in even lower prices for some replacement parts. The proposed
amendments will also protect insurers and insureds from being over-
charged for replacement parts by ensuring that they are fully apprised
of the fact that after market parts are being used in repairs instead of
original manufacturer replacement parts. The advent of nonoriginal
equipment after market exterior parts is having a favorable effect on the
cost of repairing automobiles. The use of such after market parts has
also reduced the cost of original equipment parts where there has been
competition. To the extent lower priced parts (nonoriginal equipment and
original equipment) have been used in the repair process, a favorable
impact is anticipated on automobile insurance premiums. If after market
parts competition becomes more widespread, the impact on auto in-
surance consumers will be increasingly favorable.

Regulatory Flexibility Statement
The proposed amendments primarily impose compliance obligations
on insurance companies writing automobile insurance in New Jersey. Few
such insurers, if any, are “‘small businesses™ as that term is defined in
N.J.S.A. 52:14B-17. To the extent that an insurance company is a “‘small
business”, the proposed amendments impose a disclosure requirement
(see NJ.A.C. 11:2-17.10(a)13). The proposed amendments also require
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insurance companies to be more selective in their use of after market parts
by sanctioning the use of only high quality parts. Insurance companies
will also be required to cover the cost of modifications to the automobile
made necessary by their use of after market parts. This cost, if any, will
be voluntarily assumed since the insurance company is not required to
use after market parts. The proposed amendments apply to all insurance
carriers licensed to write automobile insurance in New Jersey since both
the large and small companies have the same responsibilities in protecting
and dealing with their insureds.

Manufacturers of after market parts, some of whom may be *‘small
businesses,” will be required to affix their identification to the after
market part they manufacture if they wish to have their parts used in
the repair of automobiles where insurance proceeds provide the basis of
payment therefor. The identification is also required to be accessible after
installation. To the extent that such manufacturers are not presently
complying with this requirement, they will henceforth be required to do
so. The cost of compliance is clearly minimal since most manufacturers
either presently abide by this requirement or can do so with little expense.
To avoid any compliance burdens, the amended rules afford the manufac-
turer a degree of flexibility in the manufacture and precise placement of
the identification. The proposed amendments will apply equally to all
after market part manufacturers since the abuses sought to be corrected
by the proposed amendments do not relate to operations of any particular
size. Presently, there are scores of after market part manufacturers, most
of whom are located in foreign countries. They comprise a market share
of about five percent.

The proposed amendments do not directly impose any requirements
upon automobile repair facilities, many of which are “small businesses,”
since the insurer and not the repair facility will control the repair and
the option to use after market parts. Concomitantly, it is the insurer and
not the repair facility that is required by the proposed amendments to
disclose the use of an after market part.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

11:2-17.3 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates other-
wise,

“After market part” means sheet metal or plastic parts which con-
stitute the exterior of an automobile, including inner and outer panels,
manufactured by any manufacturer other than the original manufac-
turer of the part. Examples of after market parts include, but are not
necessarily limited to, the following: doors, hoods, fenders, trunk lids,
grills and bumper components.

11:2-17.10 Rules for fair and equitable settlements applicable to
property and liability insurance

(a) This section, unless otherwise noted in this subchapter, is appli-
cable to claims arising under all property/liability coverages. This
section is organized so that the requirements for all lines of prop-
erty/liability insurnace are found in (a)! through 6 below; for auto-
mobile insurance only, [the requirements are found] in (a)7 through
[9] 13 below; and for other than automobile insurance only, the
requirements are found] in (a)[10 and 1] 14 and 15 below. The
requirements of this section with respect to motor vehicle claims are
in addition to the requirements of N.J.A.C. 11:3-10. In addition to
the [rules found in] provisions of this section, the requirements for
auto physical damage first party claims found in N.J.A.C. 11:3-10.1
[-Ithrough 10.4 shall also be construed to [also] apply to automobile
property damage third party claims from the time [when] that liability
becomes reasonably clear. The requirements are as follows:

1.-9. (No change.)

10. All after market parts used in the repair of an automobile where
insurance proceeds provide the basis of payment therefor shall carry
sufficient permanent identification so as to identify the manufacturer
thereof. Such identification shall be accessible after installation to the
extent possible.

11. No insurer shall require the use of after market parts in the repair
of an automobile unless the after market part is at least equal in like
kind and quality to replacement parts available from the original manu-
facturer of the part in terms of fit, performance and warranty. Use of
after market parts which have been certified by an independent testing
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laboratory as being of like kind and quality to the original manufactured
part will be deemed to be in compliance with the requirements of this
paragraph.

12. Insurers specifying the use of after market parts shall provide
coverage for any modifications which may become necessary in making
the repair.

13. The insurer must disclose to the claimang, in writing, either on
the estimate or on a separate document attached to the estimate, the
following information, which shall appear in print no smaller than 10
point type:

THIS ESTIMATE HAS BEEN PREPARED BASED ON THE

USE OF AUTOMOBILE PARTS NOT MADE BY THE

ORIGINAL MANUFACTURER. PARTS USED IN THE RE-

PAIR OF YOUR VEHICLE BY OTHER THAN THE ORIG-

INAL MANUFACTURER ARE REQUIRED TO BE AT

LEAST EQUAL IN LIKE KIND AND QUALITY IN TERMS

OF FIT, PERFORMANCE AND WARRANTIES TO RE-

PLACEMENT PARTS AVAILABLE FROM THE ORIGINAL

MANUFACTURER.

The insurer shall clearly identify on the estimate of such repair all after
market parts installed on the vehicle.

[10.] 14. If the insurer intends to exercise its right to inspect, or
cause to be inspected by an independent appraiser, damages prior
to repair, it shall have 10 working days following receipt of notifica-
tion of claim to inspect the claimant’s damaged property at a place
and time reasonably convenient to the claimant, provided that the
claimant has not refused to make the property available for inspec-
tion. For third-party property damage claims, [(a)l0 of] this para-
graph [section] shall apply once the insured’s liability is reasonably
clear. This [provision, (a)10,] paragraph does not apply to losses
caused by a catastrophe.

Recodify existing 11. as 15. (No change in text.)

DIVISION OF THE REAL ESTATE COMMISSION

The following proposals are authorized by the New Jersey Real Estate
Commission, Daryl G. Bell, Executive Director.
Submit comments by July 6, 1988 to:
Robert J. Melilio
Special Assistant to the Director
New Jersey Real Estate Commission
20 West State Street, CN 328
Trenton, New Jersey 08625

(a)
Maintained Offices
Proposal Amendment: N.J.A.C. 11:5-1.18

Authority: N.J.S.A. 45:15-6.
Proposed Number: PRN 1988-288.
The agency proposal follows:

Summary

The New Jersey Real Estate Commission (Commission) proposes an
amendment to N.J.A.C. 11:5-1.18 which concerns office supervision
(maintained offices). The purpose of the amendment is to ensure that
employing brokers and brokers of record are aware of their obligation
to directly supervise their primary office location or to appoint a person
who would qualify to supervise a branch office pursuant to N.J.A.C.
11:5-1.19 to do so.

Upon reviewing various circumstances which have required constant
interpretation of the existing rule, the Commission has recognized that
the language contained in the rule fails to specifically state the manner
in which brokers must supervise their offices. Therefore, it has become
necessary to clarify the rule. This change should help to eliminate any
misunderstanding by employing brokers and brokers of record as to their
responsibility concerning office management during normal business
hours.

The proposed amendment states, in part, that all such offices shall be
under the direct supervision of either the broker or of a person who would
qualify to supervise a branch office as provided in N.J.A.C. 11:5-1.19(c).
Furthermore, such supervision shall be maintained on a full-time basis.
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The most important aspect of the rule indicates that a broker who
maintains a main office and one or more branch offices is ultimately
responsible for all such activities at such locations.

Social Impact

The proposed amendment will have a favorable impact on the real
estate industry and the general public by assuring efficient and pro-
fessional management at all real estate establishments.

In addition, those individuals who utilize the services of a broker will
be assured that the broker’s office is properly supervised at all times. The
presence of a qualified licensee exerting supervisory authority over all
activities at an office on a full-time basis should help to assure that quality
service is provided to all members of the public including those who may
be dealing directly with a relatively inexperienced licensee.

Economic Impact

The proposed amendment will also have a beneficial economic effect
on the entire real estate industry. Brokers shall reap the financial rewards
from satisfied clients who have received real estate services overseen by
a senior licensee. Also, upon implementation of the management
procedures as required by the amendment, many real estate enterprises
should experience a financial savings because of the reduction of adminis-
trative errors and subsequent delays in transactions which frequently
result from poorly managed offices. Furthermore, the amendment should
reduce the number of complaints from clients to brokers and to the Real
Estate Commission. Thus, the Commission will save the time and expense
of investigating such complaints and conducting hearings to resolve dis-
putes which frequently arise from a lack of adequate supervision of some
licensees.

Regulatory Flexibility Statement

The proposed amendment will not impose any additional recordkeep-
ing or reporting requirements on small real estate enterprises. However,
upon adoption, the Commission expects small and large businesses alike
to conform to the provisions of this rule as amended and N.J.A.C.
11:5-1.19(c). Based on the language contained in the amendment, brokers
will be fully apprised of their obligation to maintain adequate supervision
of all of their real estate offices during normal business hours.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

11:5-1.18 Maintained offices

(a) Every resident real estate broker not licensed as a broker-sales-
person shall maintain a bona fide regularly established office for the
transaction of business [into] in the State of New Jersey, which shall
be open to the public during usual business hours. [This regulation
shall not apply to brokers licensed as broker-salespersons.] All such
offices shall be under the direct supervision of either the broker him
or herself, or of a person who would qualify to supervise a branch office
as provided in N.J.A.C. 11:5-1.19(c). Such supervision shall be main-
tained on a full-time basis. In the event the sole office of a broker, or
the main office of a broker who also maintains one or more branch
offices, is under the direct supervision of a qualified licensee other than
the broker him or herself, the broker who maintains such an office shall
be ultimately responsible for all activities conducted at such locations.
Such a broker shall also provide sufficient information to the personnel
at such offices so as to allow them to make communication with such
broker at all times.

(b)-(c) (No change.)

(a)
Approved Schools; Requirements
Re-Proposed Amendment: N.J.A.C. 11:5-1.28
Authority: N.J.S.A. 45:15-10.1 and 45:15-6
Proposal Number: PRN 1988-286.
The agency proposal follows:
Summary

This proposed amendment supersedes the notice of proposed amend-

ments to NJ.A.C. 11:5-1.28(j), (k) and (I) published in the New Jersey

Register on March 7, 1988 at 20 N.J.R. 498(a). The New Jersey Real
Estate Commission has incorporated several substantive changes follow-
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ing the receipt and review of public comments on the initial proposed
amendment.

Specifically, N.J.A.C. 11:5-1.28(j) has been revised to clarify the re-
quirement concerning the number of instructors who must be present in
the classroom. While this proposed amendment does not change the
requirement that at least one approved instructor must be present at all
sessions of a course, it does indicate that the team teaching method may
be utilized as a means of instruction in broker courses. Thus, it is per-
missable for an approved school to employ several instructors, trained
as specialists in a particular area of real estate, to teach a broker’s course
in a team fashion. However, approved schools must obtain prior consent
from the Commission in order to use this teaching method.

In addition, under N.J.A.C. 11:5-1.28(k), the reference to *“18 years
of age” contained in the prior proposed amendment has been deleted as
an eligibility requirement. However, the Commission has added a
provision in N.J.A.C. 11:5-1.28(k) which provides that the Commission
may conduct criminal history record checks on applicants seeking ap-
proval as real estate instructors. Further, a change has been made in this
subsection to permit adjunct faculty members of an accredited institution
of higher learning to qualify as instructors to teach in an approved school.

N.J.A.C. 11:5-1.28(l) of this proposed amendment also revises the
requirement that an instructor must actually teach a certain portion of
one course every two years in order to continue to qualify as an approved
instructor. Under this amendment, an instructor must teach a minimum
of 60 hours in salesperson or broker courses within the two year period
to maintain his or her certification, rather than 75 percent of one course
as initially proposed.

This proposed amendment also reflects other changes that were made
to correct typographical errors contained in the prior notice of proposal.

At this time, the Commission anticipates that no fees will be charged
to currently approved instructors or candidates for approval to attend
the seminars referred to in N.J.A.C. 11:5-1.28(k)2, 3 and 4.

This proposed amendment would effectuate changes in the criteria
which apply to applicants seeking certification as approved real estate
education instructors. The amendment also addresses the requirement to
have an approved instructor in the classroom at all times, even when a
particular session is being conducted by a guest lecturer. This amendment
is a companion to revised N.J.A.C. 11:5-1.27(g), the adoption of which
appears elsewhere in this issue of the New Jersey Register, which would
substantially revise the syllabus for the 90 hour brokers pre-licensure
course which by law must be completed by almost all broker candidates.
The Commission is desirous, through this proposed amendment, of assur-
ing that persons who will be teaching the new material in the revised
brokers course are themselves familiar with that information and compe-
tent to teach it.

As currently worded, N.J.A.C. 11:5-1.28(k) establishes standards upon
which an applicant may qualify as an approved real estate education
instructor. This provision fails, however, to explicitly state that the Com-

~mission has the authority to consider an applicant’s general character and
criminal history, if any, when assessing the applicant’s qualifications for
designation as an approved instructor. The proposed amendment clearly
provides that in order to qualify as an approved instructor, each applicant
shall have a background of good moral character, including the absence
of any conviction for certain crimes, as specified in N.J.S.A. 45:15-12.1,

The proposed amendment imposes the requirement that a person seek-
ing to be an approved instructor on the basis of their membership on
the faculty of a college or university must be a member of the faculty
or adjunct faculty of an accredited institution of higher learning and have
taught at least one 30 hour course offered by such a college or university.

The proposed amendment reduces from five to three years the period
of time during which an actively practicing attorney must have been
engaged in the practice of law in order to qualify as an approved instruc-
tor. The amendment indicates that only actively practicing attorneys of
the State of New Jersey fall within this criteria. Also, the period of time
during which the attorney has practiced must be the three years immedi-
ately preceding his or her application for approval as an instructor, and
the attorney's law practice must have included substantial experience in
real estate. Currently, there is no reference in this subsection to the
quantity or nature of the experience an attorney is required to have in
order to qualify.

The proposed amendment provides that a person may qualify for
approval as a real estate instructor if they hold a bachelor’s degree with
a major in real estate from an accredited college or university. The degree
must have been issued within three years of the submission of the appli-
cation for approval as an instructor. The word *‘degree” appears without
qualification in the present rule. Therefore, some applicants have mis-
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takenly concluded that an associate’s or two year degree in any subject
would fulfill this criteria.

The proposed amendment further provides that an applicant for ap-
proval as a real estate instructor who holds a bachelor’s degree with a
major unrelated to real estate, and who possesses a minimum of 225
classroom hours or 15 credit hours in real estate or related subjects from
an accredited college or university, will qualify as an approved instructor.
Such an applicant must also possess a teaching certificate. This part of
the proposed amendment also reflects an increase in the number of
classroom hours completed in real estate related courses from 200 to 225
to assure that the applicant has a thorough knowledge of such topics.
In addition, this change maintains consistency with the requirements
regarding credit hours, since one credit hour is generally the equivalent
of 15 classroom hours.

The proposed amendment also removes the requirement that a licensed
New Jersey real estate broker have a minimum of five years experience
“in the areas of study he or she proposes to teach” in order to qualify
as a real estate instructor, and instead imposes a requirement that such
a licensee shall have had five years of experience as a New Jersey licensee
in order to qualify as an approved instructor. This revision is proposed
on the basis of the Commission’s conclusion that a combination of two
years of experience as a New Jersey broker, an applicant’s successful
completion of a real estate broker’s education course and passage of the
New Jersey broker’s examination, plus at least three years of other ex-
perience as a licensee, are indicative of the fact that the applicant has
obtained sufficient knowledge in the real estate field to qualify as an
approved real estate instructor.

In addition, the proposed amendment establishes N.J.A.C.
11:5-1.28(k)1vi, which would apply to persons who are qualified to effec-
tively teach real estate subjects but who don’t fit neatly into the categories
in NJA.C. 11:5-1.28(k)li through v.

Several new paragraphs are also proposed to ensure that, upon
certification by the Commission, all real estate instructors in the State
of New Jersey are competent to teach the real estate pre-licensure courses.
NJ.A.C. 11:5-1.28(k)2 requires a real estate instructor applicant to attend
an instructional seminar conducted by the Commission prior to being
certified. These courses will be offered by the Commission at least twice
each year. N.J.A.C. 11:5-1.28(k)3 requires all currently certified instruc-
tors to attend an instructional seminar within 12 months of the effective
date of this amendment. Any currently approved instructor who does not
attend the seminar shall lose their approved status. N.J.A.C. 11:5-1.28(k)4
provides that the Commission may in the future require all approved real
estate instructors to periodically attend informational seminars in order
to familiarize themselves with future developments in the real estate field.

Finally, the proposed amendment includes new N.J.A.C. 11:5-1.28(]),
which establishes the consequences of failing to teach a minimum number
of course hours during any two year period.

Social Impact

The proposed amendment will have a favorable social impact on ap-
proved real estate schools in this State. The criteria by which individuals
may receive Commission approval as real estate instruciors have been
strengthened to ensure that the overall quality of real estate education
at real estate schools is upgraded. Further, the requirement that approved
instructors who have remained inactive for two or more consecutive years
must re-qualify for approval will lessen the risk of a course being con-
ducted by individuals who have failed to keep abreast of the latest trends
and developments in the real estate field. By improving the quality of
real estate education in New Jersey, the students will benefit by being
better prepared to engage as professionals in the real estate field.

Economic Impact

The proposed amendment will have a substantial economic impact on
the real estate business because it will assure that the instructors of real
estate licensure courses are fully competent to teach such courses, thus
producing better educated licensees. However, the Commission does not
anticipate that adoption of this proposed amendment will substantially
increase the costs of offering pre-licensure courses. With regard to the
proposed amendment to N.J.A.C. 11:5-1.28(j), the economic impact will
be substantial because the operators of approved real estate schools will
no Jonger have to pay two instructors to cover one classroom session
when a guest lecturer who is an approved instructor conducts a particular
class. Consequently, the frequency of having specialists in particular fields
conduct real estate education classes on such topics should increase,
which, again, will result in an improvement in the overall quality of real
estate education. However, to insure that required material is covered,

(CITE 20 N.J.R. 1162)

PROPOSALS

the Commission has retained the requirement that one approved instruc-
tor be present at all times, including during sessions conducted by guest
lecturers who are not approved instructors.

It is expected that this potential saving to approved schools will at least
partially offset any increase in their operating costs which may result from
their having to, in some cases, retain better qualified persons to teach
courses who may, in turn demand higher salaries than do current instruc-
tors. The provision allowing team teaching in broker courses should also
help to offset costs.

Regulatory Flexibility Statement

The prdposed amendment will affect all applicants seeking the approval
of the Real Estate Commission to teach real estate courses, and currently
approved New Jersey real estate instructors. The real estate educational
system in New Jersey consists of 540 currently approved real estate
instructors, 91 approved real estate schools and 375 alternative classroom
locations. A large majority of these schools are small businesses, as the
Regulatory Flexibility Act, P.L. 1986, c.169, defines that term.

As previously stated, the amendment will upgrade the qualifications
of instructors authorized to teach real estate courses within this State.
This upgrade is essential to assure competency in complex areas such as
BOCA, ECRA, and other environmental and social concerns of the real
estate business. Lesser qualifications for instructors at schools which are
small businesses would defeat the purpose of this upgrade and are, there-
fore, not provided in these amendments.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

11:5-1.28 Approved schools; requirements

(a)-(i) (No change.)

(J) The maximum teaching load per teacher or instructor shall not
exceed the ratio of one teacher or instructor to 60 students per class.
Each course of instruction herein provided shall be under the super-
vision of an instructor qualified as provided for herein. At least one
approved instructor [who] shall be present in the classroom at all
sessions. Additional instructors or guest speakers may be utilized for
instruction with respect to given subjects provided that not more than
[twenty-five] 25 percent of the prescribed respective instruction is
done by persons other than [the instructor in whom overall responsi-
bility is vested] approved instructors. At least 75 percent of the
prescribed course of instruction in all salesperson pre-licensure courses
conducted by a Commission-approved real estate school shall be taught
by one approved instructor. In the broker pre-licensure course, team-
teaching by up to three approved instructors is permitted, provided that
the director of any school offering such a broker’s course shall designate
to the Commission prior to the commencement of the course one ap-
proved instructor on the team who shall have overall responsibility for
the quality of instruction in that course.

(k) Each [staff member] applicant for approval as a real estate
instructor shall[:]} have a background of good moral character, including
the absence of any conviction for the certain crimes or other like
offenses referred to in N.J.S.A. 45:15-12.1, subject to the applicant’s
ability to affirmatively demonstrate his or her rehabilitation from such
conviction. In order to confirm the absence of any such conviction, the
Commission shall require all non-attorney and non-broker applicants
to submit with his or her application for instructor approval a New
Jersey State Police Request for Criminal History Record Information
Form and a certified check or money order in the amount established
by the New Jersey State Police as the processing fee for such forms.

1. To qualify for approval by the Commission as a real estate instruc-
tor, an applicant must fulfill one or more of the following criteria:

[1.]i. [In the case of a] Be a member of the faculty or adjunct faculty
of an accredited college or university, (have qualified as an instructor
or professor in subjects dealing with, or related to real estate and
such other required subjects as are to be taught] and have previously
taught at least one course of at least 30 hours in duration in real estate
or related subjects offered by such an accredited college or univer-
sity: for]

[2.]ii. Have actively practiced as [an] a licensed attorney at law of
the State of New Jersey for a minimum of [five] three years [in the
areas of study he proposed to teach] immediately preceding his or her
application for approval as a real estate instructor, with substantial
experience in real estate; [or]
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[3.]ili. Hold a bachelor’s degree issued within three years of appli-
cation as evidence of having majored in real estate from an accredited
college or university; [or]

[4.]iv. Hold a bachelor’s degree from an accredited college or uni-
versity [with at least two years of teaching experience] and possess
a minimum of [200] 225 classroom hours or 15 credit hours from an
accredited college or university in real estate or related subjects, and
hold a teaching certificate issued by this or any other state; [or]

[5.]v. [Be a] Have been licensed as a real estate broker in the State
of New Jersey [with] for at least two years immediately preceding
application and possess a minimum of five years total experience [in
the areas of study he proposes to teach] as a New Jersey real estate
licensee immediately preceding application; [.] or

vi. Otherwise demonstrate the knowledge and ability, based upon any
combination of the factors noted in (k)1i through v above, to effectively
teach real estate subjects.

NOTE: The above requirements shall not apply to any guest
speaker as heretofore provided. Individuals qualifying [within re-
quirements (k)| to (5)] as set forth in (k)1 above shall file a Form
“E”, together with evidence of past experience in the area of study
proposed to be taught.

2. Prior to any individual being certified by the New Jersey Real
Estate Commission as an approved real estate instructor, the applicant
must attend an instructional seminar conducted under the auspices of
the Commission. Such seminars shall be offered as frequently as the
Commission shall deem necessary, but in no event less than twice each
year.

3. Ali individuals certified as approved real estate instructors on (the
effective date of this rule amendment) must, within 12 months thereof
attend an instructional seminar conducted under the auspices of the
Commission. In the event that such persons do not attend such a
seminar, their status as approved real estate instructors shall be revoked
by the Commission and they shall be ineligible for reinstatement as such
until they have attended such a seminar.

4. The Commission may require all approved real estate instructors
to periodically attend informational seminars which the Commission in
its discretion determines are necessary in order to familiarize such
instructors with recent developments in the real estate field including
but not limited to changes in licensing or examination procedures and
statutory or rule amendments. The failure of an approved instructor
to attend such informational seminars may subject that person to sanc-
tions, including, but not limited to the suspension or revocation of their
certification as an approved real estate instructor.

(1) In the event that an approved instructor fails to teach a minimum
of 60 hours of instruction in pre-licensure courses offered by Com-
mission-approved real estate schools during any two year period, his
or her approval shall automatically terminate and he or she shall be
required to re-apply for approval.

Recodify existing (1) through (v) as (m) through (w) (No change
in text.)

(a)
Proscription of Certain Discriminatory Commission
Splits
Proposed Amendment: N.J.A.C. 11:5-1.34

Authority: N.J.S.A. 45:15-6.
Proposal Number: PRN 1988-285.
The agency proposal follows:

Summary

The New Jersey Real Estate Commission (Commission) proposes to
amend N.J.A.C. 11:5-1.34 which concerns the proscription of certain
discriminatory commission splits.

The purpose of the proposed amendment is to clarify the kinds of fee
arrangements or commission split policies between listing and selling
brokers which the rule proscribes. In addition, the amendment includes
a hypothetical situation to illustrate the type of commission rate vari-
ations which are permissible and those which are prohibited under the
rule.
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The proposed amendment clearly indicates that it is illegal for a licensee
to adopt a discriminatory fee or commission split policy against another
broker because of the other broker’s failure or refusal to adhere to or
to adopt any particular gross fee or commission rate. However, listing
brokers may vary the portion or percentage of their gross fee or com-
mission offered to selling brokers as a commission split so as to achieve
equity with the portion or percentage of the gross fee or commission
offered as a split by such selling brokers on their listings.

Social Impact

The proposed amendment will have a favorable impact on the entire
real estate market.

The rule helps to enhance the availability and quality of real estate
services for consumers by restraining licensees from adopting certain
discriminatory fee or commission rate policies which inhibit price com-
petition. Such restraint makes the rule consistent with New Jersey’s anti-
trust laws which were enacted to ensure that there is fair competition
among business enterprises in New Jersey.

Economic Impact

The proposed amendment will have a favorable economic effect on real
estate licensees and the public.

The prohibition on certain discriminatory practices will create a more
positive business environment and opportunities for selling and listing
brokers. As a result, the proposed amendment will serve to stimulate
competition in the real estate industry, and thus benefit the public as was
originally intended at the time of the promulgation of the current rule.
Also, the amendment will help to assure that all listings submitted to a
multiple listing system, regardless of who the listing broker is, will be
considered by all potential co-operating brokers as offering an equitable
commission split, thereby maximizing the property’s sale potential.

Regulatory Flexibility Statement
The proposed amendment will impose no additional recordkeeping or
reporting procedures on small businesses. The amendment merely clarifies
the language of the existing rule to ensure understanding and compliance
by real estate licensees. Thus, management and accounting procedures
of small real estate operations will not have to change.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

11:5-1.34 Proscription of certain discriminatory commission splits

(a) No licensee shall directly or indirectly take any punitive or
retaliatory action against any other licensee(s) where such action is
based upon the failure or refusal [or] by such other licensee(s) to
adhere to or to adopt any gross fee or commission rate

(b) No licensee shall adopt a discriminatory fee or commission
split against another broker because of such other broker’s failure
or refusal to adhere to or to adopt any gross fee or commission
rate; if a listing broker varies his or her fee or commission split policy
with any selling broker on a cooperative sale, the listing broker shall
maintain a file at his or her place of business which shall contain
in writing an explanation for the variation and which shall reflect
[reflects] who made the decision and why it was made.

(¢) Nothing in this section shall prohibit a listing broker from
varying [his commission split policy] the portion or percentage of his
or her gross fee or commission offered to all other selling brokers as
a commission split with respect to any or one or more selling brokers
in order to achieve equity [of commission splits] with the portion or
percentage of the gross fee or commission offered by such other selling
brokers [or brokers in connection with] as their commission split
policy [with such listing broker.] offered on their listings to all other
selling brokers. )

(d) The following is an example of the application of the require-
ments of this section:

Assume broker A offers a 50 percent commission split on all listings
taken by his office at a gross commission of six percent, broker B offers
a 60 percent/40 percent commission split on all listings taken by his
office at a gross commission of six percent and broker C offers a 50
percent commission split on all listings taken by his office at a gross
commission of four percent.

Broker A may vary his standard offer of a 50 percent split with regard
to broker B, that is, he may offer broker B only a 40 percent split.

However, broker A may not offer broker C less than the 50 percent
split on his six percent listings. This is so because broker C offers to
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all brokers the same portion or percentage of his four percent listings
as does broker A on his six percent listings, that is, 50 percent. The
fact that broker A only earns a net of two percent on sales of broker
C’s listings does not serve as a basis for broker A to offer broker C
only two percent on his six percent listings, while offering three percent
on those listings to other cooperating brokers.

LABOR
(a)

DIVISION OF WORKPLACE STANDARDS

Prevailing Wages for Public Works
Inspection of Records

Proposed New Rule: N.J.A.C. 12:60-6.1

Authorized By: Charles Serraino, Commissioner, Department of
Labor.

Authority: N.J.S.A. 34:1-20, 34:1 A-3(e), 34:11-56.25 et seq.,
specifically 34:11-56.31 and 34:11-56.43 and P.L. 1987, c. 451.

Proposal Number: PRN 1988-302.

Submit comments by July 6, 1988 to:
Alfred B. Vuocolo, Jr.
Chief Legal Officer
Office of the Commissioner
New Jersey Department of Labor
CN 381
Trenton, New Jersey 08625-0381

The agency proposal follows:

Summary

Pursuant to P.L. 1987, c. 451, the Commissioner of the Department
of Labor (Commissioner) was granted the power to direct that funds be
withheld from public works employers who fail to produce records re-
quested by the Commissioner. The proposed new rule sets forth re-
cordkeeping requirements for public works employers, and lists the pen-
alty applicable for noncompliance.

N.J.A.C. 12:60-6.1(a) confers upon the Commissioner the authority to
inspect the public works records, question employees and request written
statements from employers to verify compliance with State labor laws.

NJ.A.C. 12:60-6.1(b) outlines the method for withholding funds from
a public works employer from noncompliance with a request for records.

: Social Impact
The proposed new rule will enable the Department to inspect records
to determine violations of the prevailing wage act and to withhold the
funds of those noncomplying employers. This will increase the number
of employers who are in compliance with the prevailing wage law, which
will result in better working conditions for public works employees.

Economic Impact
The proposed new rule will enable the Department to withhold funds
from public works employers who fail to produce records, which will have
a negative effect on such employers until they comply with the order.
The Department does not expect to experience any economic impact.

Regulatory Flexibility Statement
The proposed new rule will not impose any additional reporting, re-
cordkeeping or compliance requirements upon small businesses, other
than those currently required pursuant to the New Jersey Prevailing Wage
Act at NJS.A. 34:11-56.31. Therefore, a regulatory flexibility analysis
is not required.

Full text of the proposal follows.
SUBCHAPTER 6. INSPECTION OF RECORDS

12:60-6.1 Inspections

(a) The Commissioner, or an authorized designee, shall have the
authority to:

1. Inspect and copy books, registers, payrolls or other records that
relate to or affect wages, hours and other conditions of employment
for public works employees;

2. Question public works workmen to determine whether they are
aware of violations of the prevailing wage act; and
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3. Require public works employers to submit written statements,
including sworn statements, concerning wages, hours, names, ad-
dresses and any other employee information as may be determined
necessary by the Commissioner.

(b) If, within 10 days of a request by the Commissioner, a public
works employer fails to file the material listed in (a)l or 3 above,
sworn as to its accuracy, the Commissioner may, within 15 days:

I. Direct the officer responsible for disbursement of funds for the
public body which contracted for the public works project to
withhold from the employer 25 percent of the amount, not to exceed
$100,000, due the employer under the contract for the project.

2. When the employer complies with the request for records, the
Commissioner shall notify the public body, who shall immediately
release the withheld funds.

(b)
Establishment of Ratio of Apprentices to
Journeymen for Public Work Projects

Proposed New Rule: N.J.A.C. 12:60-7

Authorized By: Charles Serraino, Commissioner, Department of
Labor.

Authority: N.J.S.A. 34:1-20, 34:1A-3(e) and 34:11-56.25 et seq.

Proposal Number: PRN 1988-304.

Submit comments by July 6, 1988 to:
Alfred B. Vuocolo, Jr.
Chief Legal Officer
New Jersey Department of Labor
CN 381
Trenton, New Jersey 08625-0054

The agency proposal follows:

Summary

The Prevailing Wage Act, N.J.S.A. 34:11-56.25 et seq., requires the
Commissioner of the Department of Labor to determine prevailing wage
rates “‘for each craft or trade or classification of all workmen needed to
perform public work contracts”, N.J.S.A. 34:11-56.30. “Workmen” is
defined in the Act to include the classification of “‘apprentices . .. em-
ployed by any contractor or subcontractor . . .. N.J.S.A. 34:11-56.26(7).
Prevailing wage rates for each craft or classification are derived from
collective bargaining agreements in the Jocality. N.J.S.A. 34:11-56.26(9).

For many years, the Department of Labor has employed an allowable
ratio of one apprentice to every five journeymen on public work projects.
A review of recent collective bargaining agreements has revealed that this
ratio may no longer be representative. In order to more accurately reflect
common industry practice, the Department has decided to rely on the
collective bargaining agreements used to determine the prevailing wages
to also determine the ratio of apprentices to journeymen a contractor
or subcontractor is permitted to employ on public work projects.

The purpose of this new subchapter is to set forth by rule the Depart-
ment’s criteria for determining who is an apprentice and the ratio of
apprentices to journeymen permitted on public works projects.

N.J.A.C. 12:60-7.1 sets forth the definition of apprentice and records.

N.J.A.C. 12:60-7.2 scts forth the responsibilities of contractors and
subcontractors who employ apprentices on public work projects. The
employer must maintain with its records written evidence that the appren-
tice or apprentices are registered in an approved apprentice program while
performing work on the project. This section also prohibits a contractor
or subcontractor from creating superfluous job titles and worker classi-
fications in order to avoid paying the prevailing wage to journeymen who
traditionally do a specific task.

N.J.A.C. 12:60-7.3(a) sets forth that upon determining the prevailing
wage rate the Commissioner shall determine the ratio of apprentices to
journeymen a contractor or subcontractor is permitted to employ on
public works projects.

N.J.A.C. 12:60-7.3(b) sets forth the ratio of apprentices to journeymen
(1:4) that the Commissioner will establish when there is no ratio set forth
in the collective bargaining agreement used to make the prevailing wage
determination.

N.J.A.C. 12:60-7.3(c) sets forth the minimum rate that must be paid
to employees when the prevailing collective bargaining agreement for a
craft or trade does not specify an apprentice rate.
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N.J.A.C. 12:60-7.4 sets forth the manner in which a contractor or
subcontractor must correct the wage rate if the Department determines
there is a violation of the apprentices/journeymen ratio. Specifically, the
Department will conduct an audit and order the contractor and subcon-
tractor to pay the worker an additional amount equal to the difference
between the rate of an apprentice and the rate of a journeyman plus any
applicable benefits the worker is entitled to as a journeyman.

Social Impact
The proposed rules have a positive social impact by acknowledging the
results of the collective bargaining process in establishing appren-
tice/journeyman ratios. By basing the Commissioner’s appren-
tice/journeymen ratios on pertinent collective bargaining agreements, the
proposed new rules provide for improved regulatory input into public
work projects.

Economic Impact

The proposed new rules will tend to lower the cost of public work
contracts by ensuring that apprentices employed in accordance with the
prevailing apprentice/journeyman ratio are paid at the apprentice rate
rather than at the journeyman rate.

The proposed new rules will not affect the Department economically.
Although the promulgation of a rule requires additional agency work,
this work will be accomplished by existing personnel without any added
cost to the Department.

Regulatory Flexibility Statement

The proposed new rules place no record keeping or reporting require-
ments on small businesses as that term is defined in the Regulatory
Flexibility Act, P.L. 1986 c. 169. The compliance requirements of the new
rules relate to Department access to employer records and employees,
the creation of job titles and worker classifications and wage rate correc-
tions. As the record and employee access requirements relate directly to
the Department’s ability to enforce the Prevailing Wage Act, and the ban
on inconsistent job titles and worker classifications, and the wage rate
correction provisions, do not lend themselves, in the context of the
purposes of the Prevailing Wage Act, to differentiation based exclusively
on the size of the employing contractor or subcontractor, lesser com-
pliance requirements for small businesses are inappropriate and not
proposed.

Full text of the proposal follows.

SUBCHAPTER 7. CRITERIA FOR DETERMINING
APPRENTICE TO JOURNEYMAN RATIO

12:60-7.1 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

“Apprentice” means an individual who, while performing work on
a public work project, is registered, in good standing, in an appren-
ticeship program approved or certified by the Division of Vocational
Education in the New Jersey Department of Education or by the
Bureau of Apprenticeship and Training in the United States Depart-
ment of Labor.

“Records”™ means all books, registers, payrolls, and any other
documentation maintained by the employer that have a bearing upon
the question of wages, hours, and other conditions of employment
of any workmen.

12:60-7.2 Responsibilities of contractors and subcontractors

(a) A contractor or subcontractor employing one or more appren-
tices on a public work project shall maintain with its records written
evidence that the apprentice or apprentices are registered in an ap-
proved apprenticeship program while performing work on the pro-
ject.

1. The contractor or subcontractor shall make all records available
for inspection by the public body awarding the contract and by the
Commiissioner during normal business hours.

2. The awarding body and the Commissioner shall have unen-
cumbered access to the employees who are employed on a public
work project for the purpose of interviewing and determining com-
pliance.

(b) A contractor or subcontractor shall not create job titles and
worker classifications which are not consistent with prevailing prac-
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tices and existing task ratios for a specific building trades craft for
the purpose of circumventing the intent of this subchapter.

12:60-7.3 Ratio of apprentices to journeymen

(a) Upon determining the prevailing wage rate and establishing the
prevailing wage in the locality for each craft, trade or class of work-
men needed to perform public work contracts, the Commissioner
shall also determine the ratio of apprentices to journeymen for the
purpose of establishing the number of workmen who may be paid
the apprentice rate.

(b) If wo ratio of apprentices to journeymen is set forth in the
collective bargaining agreement used by the Commissioner to make
his or her prevailing wage determination, the maximum ratio of
apprentices to journeymen shall be, one apprentice to every four
journeymen.

(c) If the prevailing collective bargaining agreement for a craft or
trade does not provide for an apprentice rate, the employer shall pay
the employees not less than the journeyman’s rate even if an employee
is registered in an apprentice program for that trade.

12:60-7.4 Correction of wage rate

(a) If the Department determines that a worker who has been paid
an apprentice wage rate on a project is entitled to a journeyman'’s
rate, the Department shall conduct an audit and require the contrac-
tor or subcontractor to pay the worker an additional amount equal
to the difference between the rate of an apprentice and the rate of
a journeyman plus any applicable benefits the worker is entitled to
as a journeyman.

(a) _
OCCUPATIONAL SAFETY AND HEALTH REVIEW
COMMISSION

Rules of Procedure
Proposed New Rules: N.J.A.C. 12:112

Authorized By: Charles Serraino, Commissioner, Department of
Labor.

Authority: N.J.S.A. 34:1-20, 34:1A-3(e), 34:6A-32 and
34:6A-42(c).

Proposal Number: PRN 1988-303.

Submit comments by July 6, 1988 to:
Alfred B. Vuocolo, Jr.
Chief Legal Officer
New Jersey Department of Labor
CN 381
Trenton, New Jersey 08625-0381

The agency proposal follows:

Summary

The New Jersey Public Employees Occupational Safety and Health Act,
N.J.S.A. 34:6A-25 et seq., enacted on January 17, 1984, ensures that all
public employees are provided with a safe and healthful workplace free
from recognized hazards. If the Commissioner of the Department of
Labor (Commissioner) determines that an employer has violated a
provision of this Act, or a safety or health standard or rule promulgated
under this Act, the Commissioner must with reasonable promptness issue
to the employer a written order to comply which must describe the nature
of the violation, including a reference to the provision of the act, standard,
rule or order alleged to have been violated, the sanction therefor, where
appropriate, and must fix a reasonable time for compliance. N.J.S.A.
34:6A-41(a).

The Act also establishes an Occupational Safety and Health Review
Commission (Review Commission) within the Department of Labor to
hear appeals from written orders to comply issued under this Act.
N.J.S.A. 34:6A-42(a). The Review Commission is required to adopt rules
concerning the procedural aspects of its hearings. N.J.S.A. 34:6A-42(c).

The proposed new rules set forth the rules of procedure of the Review
Commission. The rules are modeled after the current rules of procedure
utilized by the Federal Review Commission as required by the Federal
Occupational Safety and Health Act. See 29 U.S.C. 661(g) and 29 CFR
§2200.1 et seq.
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The new rules will provide detailed guidance for the efficient and fair
performance of the three members of the Review Commission. They will
also provide each public employer intending to appeal an order to comply
issued under the Act with an explanation of the employer’s rights and
obligations when coming before the Review Commission. Finally, these
rules will enable an employer to prepare documents for presentation
before the Review Commission with a minimum amount of difficulty and
will aid in the reduction in procedural errors.

NJ.A.C. 12:112-1.1 through 1.13 contain general provisions including
purpose, scope and definition sections. Also included are sections con-
cerning what constitutes a quorum, when Review Commission members
may vote, how to compute time under the rules, how to request an
extension for time for filing documents, when and how service and notice
will occur, when and how to file documents with the Review Commission,
and consolidation and severance of proceedings.

N.J.A.C. 12:112-2.1 through 2.4 set forth procedures for party and
nonparty participation in proceedings before the Review Commission.

NJ.A.C. 12:112-3.1 through 3.10 set forth requirements and
procedures for notices and motions.

NJ.A.C. 12:112-4.1 and 4.2 set forth requirements and procedures for
pre-hearing conferences.

N.J.A.C. 12:112-5.1 through 5.10 set forth hearing requirements and
procedures for hearings.

N.J.A.C. 12:112-6.1 and 6.2 set forth post-hearing procedures.

N.J.A.C. 12:112-7.1 through 7.6 set forth miscellaneous issues such as
settlement, withdrawal, expedited proceedings, standards of conduct and
ex parte communication.

Social Impact

The proposed new rules will benefit public employers by providing
them with procedures by which they can appeal any written order to
comply issued by the Commissioner. The new rules also define the right
of affected public employees or their representatives to participate in
pending proceedings before the Review Commission.

The new rules will require the Commissioner to follow hearing
procedures if an employer appeals a written order to comply.

Economic Impact

Because the new rules apply only to public sector employers, they will
not have any economic impact upon employers in the private sector in
New Jersey.

Public employers who choose to appeal any written order to comply
issued by the Commissioner will bear the costs associated with such an
appeal. However, the new rules propose a streamlined administrative
process designed for the expeditious resolution of appeals at the lowest
possible cost.

The Department of Labor will bear the full cost occasioned by the
compensation of the members of the Review Commission as well as the
support staff needed to perform its duties.

Regulatory Flexibility Statement
This rule applies exclusively to public employers and will have no effect
on small businesses, therefore, a regulatory flexibility analysis is not
required.

Full text of the proposal follows:

CHAPTER 112
OCCUPATIONAL SAFETY AND HEALTH REVIEW
COMMISSION RULES OF PROCEDURES

SUBCHAPTER 1. GENERAL PROVISIONS

12:112-1.1 Purpose

The purpose of this chapter is to set forth the hearing procedures
of the New Jersey Public Employees Occupational Safety and Health
Review Commission.

12:112-1.2  Scope
This chapter shall govern all proceedings before the Review Com-
mission.

12:112-1.3  Validity

Should any section, paragraph, sentence or word of this chapter
be declared for any reason to be invalid, such decision shall not affect
the remaining portions of this chapter.
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12:112-1.4 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

“Act” means the New Jersey Public Employees Occupational Safe-
ty and Health Act, N.J.S.A. 34:6A-25 et seq.

“Agency” means:

1. An executive department, or an employing unit or authority of
the executive branch of the State, or any department, division bureau,
board, council, employer or authority of the State; except any bi-
state agéncy; or

2. Any county, municipality, or any department, division, bureau,
board, council, employer or authority of any county or municipality,
or any school district or special purpose district created pursuant to
law.

“Commissioner” means the Commissioner of the New Jersey De-
partment of Labor or his or her designee.

“Day” means a calendar day.

“Employee” means any public employee, any person holding a
position by appointment or employment in the service of an “em-
ployer” as that term is used in the Act and shall include any individ-
ual whose work has ceased as a consequence of, or in connection
with, any administrative or judicial action instituted under this Act;
provided, however, that elected officials, members of boards and
commissions and managerial executives as defined in the New Jersey
Employer-Employee Relations Act, N.J.S.A. 34:13A-1 et seq., shall
be excluded from the coverage of the Act.

“Employer” means public employer and shall include any person
acting directly on behalf of, or with the knowledge and ratification
of:

1. The State, or any department, division, bureau, board, council,
agency or authority of the State except any bi-state agency; or

2. Any county, municipality, or any department, division, bureau,
board, council, agency or authority of any county or municipality,
or of any school district or special purposes district created pursuant
to law.

“Non-party” means a person or entity who participates in the
Review Commission proceeding as a witness or in amicus curiae
capacity.

“Order to comply” means a written directive issued by the Com-
missioner to an employer as set forth in N.J.S.A. 34:6A-41.

“Party” means either the complainant who is the Commissioner
or the respondent who is the employer in the Review Commission
proceeding.

“Proceeding™ means any proceeding before the Review Com-
mission.

*“Review Commission” means the Occupational Safety and Health
Review Commission created by N.J.S.A. 34:6A-42.

“Secretary” means the Executive Secretary of the Review Com-
mission,

“Working day” means any Monday through Friday but shall not
include Saturday, Sunday, any Federal holiday or any State holiday.
In computing 15 working days, the day of receipt of any notice shall
not be included.

“Workplace” means a place where public employees are assigned
to work or customarily suffered or permitted to work.

12:112-1.5 Quorum

(a) No official business of the Review Commission shall be con-
ducted without a quorum,

(b) A quorum shall consist of at least two of the three members
of the Review Commission.

12:112-1.6 Voting

(a) Members of the Review Commission shall be present in order
to vote except as provided in (b) below.

(b) A member who has been absent with good cause may vote by
letter ballot provided he or she certifies that he or she has read the
transcript, in the case of a hearing, or is otherwise familiar with the
issue over which the vote was cast.
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12:112-1.7 Computation of time

(a) In computing any period of time prescribed or allowed in this
chapter, the day from which the designated period begins to run shall
not be included.

(b) The last day of the period so computed shall be included unless
it is a Saturday, Sunday, Federal holiday, or State holiday in which
event the period runs until the end of the next day which is not a
Saturday, Sunday, Federal holiday, or State holiday.

(c) When the period of time prescribed or allowed is less than
seven days, intermediate Saturdays, Sundays, Federal holidays and
State holidays shall be excluded in the computation.

12:112-1.8 Extension of time

Requests for extensions of time for the filing of any document shall
be in writing, addressed to the Secretary of the Review Commission
and received in advance of the date on which the document is due
to be filed. Extensions of time shall be honored for good cause.

12112-1.9  Address of record

(a) The initial document filed by any party or non-party shall
contain his or her name, address, and telephone number. Any change
in such information shall be communicated promptly in writing to
the Review Commission, and to all other parties and non-parties.

(b) A party or non-party who fails to furnish such information
shall be deemed to have waived his or her right to notice and service
under this chapter.

12:112-1.10 Service and notice

(a) At the time of filing documents, a copy shall be served by the
filing party on every other party or non-party.

(b) Service upon a party or non-party who has appeared through
a representative shall be made only upon such representative.

(¢) Unless otherwise ordered, service may be accomplished by
postage pre-paid first class mail or by personal delivery. Service is
deemed effected at the time of mailing (if by mail) or at the time
of personal delivery (if by personal delivery).

(d) Proof of service shall be accomplished by a written statement
of the same which sets forth the date and manner of service. Such
statement shall be filed with the document.

(e) The employer shall, immediately upon receipt of notice of the
docketing of the notice of contest, post, where the written order to
comply is required to be posted, a copy of the notice of contest. A
notice in the following form shall be deemed to comply with this
paragraph:

(Name of employer)

This employer has been cited by the Commissioner of Labor for
violation of the Public Employees Occupational Safety and Health
Act, N.J.S.A. 34:6A-25 et seq. The written order to comply has been
contested and will be the subject of a hearing before the Occupational
Safety and Health Review Commission.

(f) A copy of the notice of the hearing to be held before the Review
Commission shall be posted by the employer at or near the place
where the written order to comply is required to be posted.

(g) Where posting is required by this section, such posting shall
be maintained until the commencement of the hearing or until earlier
disposition.

12:112-1.11 Filing

(a) Prior to the assignment of a case to the Review Commission,
all papers shall be filed with the Secretary of the Review Commission
at CN (10, Trenton, New Jersey 08625-0110. Subsequent to the
assignment of the case to the Review Commission, and before the
issuance of its decision, all papers shall be filed with the Review
Commission at the address given in the notice informing of such
assignment. Subsequent to the issuance of the decision of the Review
Commission, all papers shall be filed with the Secretary.

(b) Unless otherwise ordered, all filing shall be accomplished by
first class mail.

(c) Filing is deemed effected at the time of mailing.

12:112-1.12 Consolidation
Cases may be consolidated on the motion of any party or on the
Review Commission’s own motion, where there exist common
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parties, common questions of law or fact, or both, or in such other
circumstances as justice and the administration of the Act require.

12:112-1.13 Severance

Upon its own motion, or upon motion of any party, the Review
Commission may, for good cause, order any proceeding severed with
respect to some or all issues or parties.

SUBCHAPTER 2. PARTICIPATION

12:112-2.1 Non-party participation

(a) A petition for a non-party to participate as a witness or in an
amicus curiae capacity shall be filed at least 10 days before the
commencement of the hearing before the Review Commission, except
as provided in (c) below.

(b) The petition shall set forth the interest of the non-party in the
proceeding and show that the participation of the non-party will
assist in the determination of the issues in question, and that the
participation of the non-party will not unnecessarily delay the
proceeding.

(c) The Review Commission may grant a petition for participation
of a non-party to such an extent and upon such terms as the Review
Commission determines.

12:112-2.2 Party and non-party representatives

(a) Any party or non-party may appear in person or through a
representative.

(b) A representative of a party or non-party shall be deemed to
control all matters respecting the interest of such party or non-party
in the proceeding.

(c) Nothing contained herein shall be construed to require any
representative to be an attorney at law.

12:112-2.3 Appearances of parties and non-parties

(a) A representative of a party or non-party shall enter an appear-
ance by signing the first document filed on behalf of the party or
non-party in accordance with (b) below, or thereafter by filing an
entry of appearance in accordance with (¢) below.

(b) If the first document filed on behalf of a party or non-party
is signed by a representative, the representative shall be recognized
as representing that party or non-party. No separate entry of appear-
ance is necessary.

(c) Where a representative has not previously appeared on behalf
of a party or non-party, he or she shall file an entry of appearance
with the Secretary. The entry of appearance shall be signed by the
representative.

12:112-2.4 Withdrawals of parties and non-parties

(a) Any counsel or representative of record desiring to withdraw
his or her appearance shall file a motion with the Review Commission
requesting leave therefor, and showing that prior notice of the motion
has been given by him or her to his or her client or counsel or
representative, as the case may be.

(b) The motion of counsel to withdraw may, in the discretion of
the Review Commission, be denied where it is necessary to avoid
undue delay or prejudice to the rights of a party.

SUBCHAPTER 3. NOTICES AND MOTIONS

12:112-3.1 Title of cases

(a) Cases initiated by a notice of contest shall be titled:

Commissioner of Labor, Complainant versus

(Name of Contestant), Respondent.

(b) The titles listed in (a) above shall appear at the left upper
portion of the initial page of any document filed.

(c) The initial page of any document shall show, at the upper right
of the page, opposite the title, the docket number, if known, assigned
by the Review Commission.

12:112-3.2  Signing of motions

(a) Motions shall be signed by the filing party or by the party’s
representative. The signature of a representative constitutes a rep-
resentation by him or her that he or she is authorized to represent
the party on whose behalf the action is filed.
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(b) The signature of a representative or party also constitutes a
certificate by him or her that he or she has read the motion, or other
paper, that to the best of his or her knowledge, information, and
belief formed after reasonable inquiry, it is well grounded in fact and
is arranged by existing law or a good faith argument for the ex-
tension, modification, or reversal of existing law, and that it is not
interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation.

12:112-3.3 Notices of contest

Within 15 working days after receipt of notification that the em-
ployer intends to contest the written order to comply issued under
the Act, the Commissioner shall notify the Review Commission of
the receipt in writing and shall promptly furnish to the Secretary of
the Review Commission the original of any documents or records
filed by the employer and copies of all other documents or records
relevant to the contest.

12:112-3.4 Employer contest

(a) The Commissioner shall file with the Review Commission a
complaint conforming to N.J.A.C. 12:112-3.5 no later than 30 days
after the filing of the Commissioner’s notice to the Review Com-
mission pursuant to N.J.A.C. 12:112-3.3.

(b) Upon a showing by the employer that it cannot frame a respon-
sive answer to the allegations of the complaint, the employer may
move for a more definite statement of the Commissioner’s allegations
before filing an answer. The motion shall be filed with the Review
Commission within 20 days after service of the complaint and shall
point out the defects complained of and the details desired. The
prompt filing of an amended complaint meeting the objections of the
moving party may obviate the necessity for the Review Commission
to rule on the motion.

(c) In response to a motion for a more definite statement, the
Commissioner may be ordered to file an amended complaint. The
order will require the Commissioner to supply such additional infor-
mation or further particularization of the complaint’s allegations as
the Review Commission deems necessary.

(d) Except as provided in (d)! below, the employer shall file with
the Review Commission an answer conforming to N.J.A.C.
12:112-3.6 within 30 days after service of the complaint.

[. If a motion to dismiss or a motion for a more definite statement
has been filed, the answer shall be filed within 15 days after the
motion is denied. If a motion to amend the complaint or a motion
for a more definite statement has been granted, or if an amended
complaint has been filed voluntarily under N.J.A.C. 12:112-3.5(f)
before an answer is served, the answer shall be filed within 30 days
after service of the amended complaint.

12:112-3.5 Compilaints

(a) The purpose of this section is to insure the early ascertainment
of the issues to be litigated. Attachment of the order to comply to
the complaint and incorporation of its terms by reference does not
comply with this section. The complaint shall contain the following
allegations in separately designated paragraphs:

1. The employer is engaged in an activity within the scope of the
Act;

2. The employer’s name, address of record and type of service
performed on the date of the alleged violation; and

3. The time and place of cach alleged violation.

(b) Each alleged violation shall be set out in a separate numbered
paragraph, which shall contain the paragraphs described below. All
allegations that relate to the same alleged violation shall be placed
in one paragraph. A paragraph alleging a violation shall in separate
subparagraphs clearly and concisely state the following:

1. What provision of the Act, standard, rule or order was violated
and the item and order number in which the alleged violation is set
forth;

2. The factual basis for each allegation necessary to establish that
the standard or rule applies, and what scope or application provision
governs its applicability;

3. The factual basis for each allegation necessary to establish that
the cited circumstances, conditions, practices or operations violated
the cited provision of the Act, standard, rule or order;
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4. Where pertinent, the factual basis for the allegation that em-
ployees had access to or were exposed to the cited circumstances,
conditions, practices or operations;

5. That the employer knew or could have known with the exercise
of reasonable diligence of the cited circumstances, conditions, prac-
tices or operations;

6. Any allegation that the alleged violation is serious, or that the
employer willfully committed the alleged violation;

7. Any allegation that the employer repeatedly committed the
alleged violation, each prior written order to comply and item
number that serves as the basis for the classification, and the date
that each became a final order of the commission; and

8. That the proposed penalty is appropriate, specifying the
amount.

(c) With respect to each alleged violation of the general duty clause
of the Act, the complaint shall also identify the alleged hazard and
specify the feasible means by which the employer could have
eliminated or materially reduced the alleged hazard.

(d) With respect to each alleged violation of any standard or rule
under which the obligation of the employer is contingent upon the
existence of a hazard, the complaint shall also identify the particular
hazard created by the circumstances, conditions, practices or oper-
ations that are the basis for the alleged violation. With respect to
each alleged violation of any standard or rule that does not specify
a means of abatement and does not provide a specific performance
criterion, the complaint shall also identify the feasible means by
which the employer could have abated the allegedly violative con-
dition.

(e) The complaint shall state the penalty proposed, and allege that
the penalty is “‘appropriate” under the Act. The complaint shali also
identify the written order to comply and item number in which the
violation was previously cited and the date on which this prior order
became a final order of the Review Commission.

(f) A contested written order to comply may be amended once as
a matter of course in the complaint before an answer is served if:

1. The amended allegation arises out of the same conduct, occur-
rence or hazard described in the order;

2. The amendment does not result in incurable harm to the em-
ployer in the preparation or presentation of its case; and

3. The complaint clearly identifies the change that is being made
in the allegation.

12:112-3.6 Content of the answer

(a) General denials of the Commissioner’s allegations shall not be
accepted. The answer shall contain in short and plain terms a
response to each allegation of the complaint. It shall specifically
“admit or deny each allegation or, if the employer is without knowl-
edge of the facts, the answer shall so state. A statement of lack of
knowledge has the effect of a denial. A failure to respond to an
allegation shall be treated as an admission that the allegation is true.
Amendment of the answer to correct a failure to respond may be
permitted when the presentation of the merits of the case will be
subserved thereby and the party who obtained the admission fails
to satisfy the Review Commission that the amendment will prejudice
him or her in presenting his or her case or defense on the merits.

(b) The employer shall state in its answer in separate numbered
paragraphs any matter that may constitute avoidance or an af-
firmative defense to the extent they are known or with reasonable
diligence could have been known, including but not limited to the
following:

1. Creation of a greater hazard by complying with a cited stan-
dard;

2. Exemption of the Act;

3. Failure to issue a written order to comply with reasonable
promptness;

4. Infeasibility of compliance;

5. Invalidity of the cited standard;

6. Preemption of the Act, by a specific standard;

7. Preemption of a standard by a more specifically applicable
standard; or

8. Unpreventable employee conduct.
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(¢) By pleading avoidance or an affirmative defense, the employer
does not waive its right to argue that the Commissioner has the
burden of persuasion concerning the matter.

12:112-3.7 Statement of position

(a) Any any time prior to the commencement of the hearing before
the Review Commission, any party or non-party entitled to appear
may file a statement of position with respect to any or all issues to
be heard.

(b) The Review Commission may order the filing of a statement
of position.

12:112-3.8 Motions without conference consideration
A motion shall not be viewed favorably if the subject of the motion
has not been first discussed among the parties prior to the conference.

12:112-3.9 Motions and request

(a) A request for an order by the Review Commission shall be
made by motion. Motions shall be in writing or, unless the Review
Commission directs otherwise, may be made orally during a hearing
on the record and shall be included in the transcript. In exigent
circumstances in cases pending before the Review Commission, a
motion may be made telephonically if it is reduced to writing and
filed within three days of the telephone call. A motion shall state
with particularity the grounds on which it is based and shall set forth
the relief or order sought. A motion shall not be included in another
document, such as a brief or a petition for discretionary review, but
shall be made in a separate document. Unless a motion is made by
all participants, the moving participant shall state in the motion any
opposition or lack of opposition of which he or she is aware.

(b) A motion filed in lieu of an answer pursuant to NJA.C.
12:112-3.4 shall be filed no later than 20 days after the service of
the complaint. Any other motion shall be made as soon as the
grounds therefor are known.

(¢) Any party upon whom a motion is served shall have (0 days
from service of the motion to file a response. A procedural motion
may be ruled upon prior to the expiration of the time for response.
A party adversely affected by the ruling may within five days of
service of the ruling seek reconsideration.

(d) The filing of a motion, including a motion for a postponement,
does not automatically postpone a hearing.

12:112-3.10 Failure to obey rules

(a) When any party or non-party has failed to proceed as provided
by these rules or as required by the Review Commission, he or she
may be declared to be in default either:

1. On the initiative of the Review Commission, after having been
afforded an opportunity to show cause whey he or she should not
be declared to be in default; or

2. On the motion of a party.

{b) After a finding of default, the Review Commission, in its
discretion, may enter a decision against the defaulting party or non-
party or strike'any document not filed in accordance with these rules.

(¢) For reasons deemed sufficient by the Review Commission and
upon motion expeditiously made, the Review Commission may set
aside a sanction imposed under (b) above.

SUBCHAPTER 4.

12:112-4.1 Discussion among the parties
(a) At least two weeks before the hearing, the parties shall meet,
or confer by telephone, and discuss the following:
. Settlement of the case;
The narrowing of issues;
An agreed statement of issues and facts;
. Defenses;
. Witnesses and exhibits; and
. Any other pertinent matter.

PRE-HEARING CONFERENCE

- EWR N

12:112-4.2 Pre-hearing conference
(a) The Review Commission shall schedule and preside over a pre-
hearing conference.
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(b) At the beginning of the pre-hearing conference, the Review
Commission shall enter into the record all agreements reached by
the parties as well as defenses raised during discussions.

(¢) The parties and the Review Commission then shall attempt to
resolve or narrow the remaining issues.

(d) At the conclusion of the pre-hearing conference, the Review
Commission shall enter into the record any further agreements
reached by the parties.

SUBCHAPTER 5.

12:112-5.1 Notice of hearing

The Review Commission may schedule a hearing to occur one or
more days after the conference if, in its discretion, it determines that
such a schedule would result in a more practical or efficient case
disposition.

12:112-5.2 Issues in dispute
The Review Commission shall hold a hearing on any issue that
remains in dispute at the conclusion of the conference.

HEARINGS

12:112-5.3 Postponement of hearing

(a) Postponement of a hearing at the request of a party may be
granted by the Review Commission for good cause.

(b) Except in the case of an extreme emergency or in unusual
circumstances, no such request shall be considered unless received
in writing at least three days in advance of the time set for the hearing.

12:112-5.4 Failure to appear

(a) Subject to the provisions of (b) below, the failure of a party
to appear at a hearing shall be deemed to be a waiver of all rights
except the right to be served with a copy of the decision of the Review
Commission.

(b) The Review Commission, upon a showing of good cause, may
excuse such failure to appear. In such event, the hearing shall be
rescheduled.

12:112-5.5 Transcript of testimony

A hearing shall be transcribed verbatim. A copy of the transcript
of testimony taken at the hearing, duly certified by the reporter, shall
be filed with the Review Commission.

12:112-5.6 Duties and powers of Review Commission

(a) It shall be the duty of the Review Commission to conduct a
fair and impartial hearing, to assure that the facts are fully elicited,
to adjudicate all issues and avoid delay.

(b) The Review Commission shall have authority to:

1. Administer oaths and affirmations:

2. Issue authorized subpoenas;

3. Rule upon petitions to revoke subpoenas;

4. Rule upon offers of proof and receive relevant evidence;

5. Take or cause depositions to be taken whenever the needs of
justice would be served;

6. Regulate the course of the hearing and, if appropriate or neces-
sary, exclude persons or counsel from the hearing for contemptuous
conduct and strike all related testimony of witnesses refusing to
answer any proper questions;

7. Hold conferences for the settlement or simplification of the
issue;

8. Dispose of procedural requests or similar matters, including
motions referred to the Review Commission and motions to amend;
also to dismiss complaints or portions thereof, and to order hearings
reopened or, upon motion, consolidated prior to issuance of their
decision;

9. Make decisions;

10. Call and examine witnesses and to introduce into the record
documentary or other evidence;

11. Request the parties at any time during the hearing to state their
respective positions concerning any issue in the case or theory in
support thereof;

12. Adjourn the hearing as the needs of justice and good adminis-
tration require; and

13. Take any other action necessary under the foregoing and
authorized by this chapter.

(CITE 20 N.J.R. 1169)
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12:112-5.7 Disqualification of member of Review Commission

(a) A member of the Review Commission shall withdraw from a
proceeding whenever he or she deems him or herself disqualified.

{b) Any party may request a member of the Review Commission,
at a time following his or her designation and before the filing of
his or her decision, to withdraw on grounds of personal bias, or
conflict of interest, or disqualification, by filing with the Review
Commission promptly upon the discovery of the alleged facts an
affidavit setting forth in detail the matters alleged to constitute
grounds for disqualification.

(c) If, in the opinion of the Review Commission, the affidavit
referred to in (b) above is filed with due diligence and is sufficient
on its face, the other members of the Review Commission shall rule
upon the adequacy of the member in question to serve.

(d) If the remaining members of the Review Commission de-
termine that a member is disqualified, they shall remove the member
from the proceeding. The other members of the Review Commission
shall so rule upon the record stating the grounds for their ruling and
shall proceed with the hearing, or if the hearing has closed, the
remaining members of the Review Commission shall proceed with
the issuance of their decision.

12:112-5.8 Examination of witnesses

Witnesses shall be examined orally under oath. Opposing parties
shall have the right to cross-examine any witness whose testimony
is introduced by an adverse party.

12:112-5.9 Objections

(a) Any objection with respect to the conduct of the hearing,
including any objection to the introduction of evidence or a ruling
by the Review Commission, may be stated orally or in writing,
accompanied by a short statement of the grounds for the objection,
and shall be included in the record. No such objection shall be
deemed waived by further participation in the hearing.

(b) Whenever evidence is excluded from the record, the participant
offering such evidence may make an offer of proof, which shall be
included in the record of the proceeding.

12:112-5.10 Filing of briefs

(a) A party is entitled to a reasonable period at the close of the
hearing for oral argument, which shall be included in the steno-
graphic report of the hearing. Any party or non-party shall be enti-
tled, upon request made before the close of hearing, to file a brief,
proposed findings of fact and conclusions of law, or both, with the
Review Commission. In lieu of briefs, the Review Commission may
permit or direct the parties or non-parties to file memoranda or
statements of authority.

(b) Briefs shall be filed simultaneously on a date established by
the Review Commission. A motion for extension of time for filing
any brief shall be made at least three days prior to the due date and
shall recite that the moving party or non-party has advised the other
parties and non-parties of the motion. Reply briefs shall not be
allowed except by order of the Review Commission.

(¢) Untimely briefs shall not be accepted unless accompanied by
a motion setting forth good cause for the delay.

SUBCHAPTER 6. POST HEARING PROCEDURES

12:112-6.1 Decision of the Review Commission

(a) The Review Commission shall hear and make a decision upon
any proceeding instituted before it.

(b) The proceeding shall be deemed completed when all post hear-
ing submissions that have been authorized are submitted within the
time limit established by the Review Commission.

(c) If post hearing submissions are not received within the time
limit established by the Review Commission, the proceeding shall be
deemed closed on the date established by the Review Commission
as the closing date for submissions.

(d) The Review Commission shall render a decision in writing
within 45 calendar days of the closing date of the proceeding and
the decision shall be distributed to all parties and non-parties to the
hearing.

(CITE 20 N.J.R. 1170)
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(e) A party shall have 14 calendar days after the decision in (d)
above to file an exception.

(f) The decision shall become the final order of the Review Com-
mission within 30 calendar days of the issuance of the decision.

(g) Copies of the final order shall be mailed to all parties and non-
parties of the hearing.

12:112-6.2 Stay of final order

(a) Any party aggrieved by a final order of the Review Com-
mission may, while the matter is within the jurisdiction of the Review
Commission, file a motion for a stay.

(b) Such motion shall set forth the reasons a stay is sought and
the length of the stay requested.

(c) The Review Commission may order such stay for the period
requested or for such longer or shorter period as it deems ap-
propriate.

SUBCHAPTER 7. MISCELLANEOUS ISSUES

12:112-7.1 Settlement policy

(a) Settlement is permitted and encouraged by the Review Com-
mission at any stage of the proceedings.

(b) The Review Commission does not require that the parties in
the hearing include any particular language in a settlement agree-
ment, but does require that the agreement specify the terms of settle-
ment for each contested item and specify any contested item or issue
that remains to be decided. Unless the settlement agreement states
otherwise, the withdrawal of a notice of contest or an order to comply
shall be with prejudice.

12:112-7.2 Filing of settlement

(a) A settlement submitted for approval shall be filed with the
Secretary. When a settlement agreement is filed with the Secretary,
proof of service shall be filed with the settlement agreement, showing
service upon all parties in the manner prescribed by N.J.A.C.
12:112-1.10. The parties in the hearing shall file a final consent order
for adoption by the Review Commission.

(b) A settlement document shall be typewritten.

12:112-7.3 Withdrawal

(a) A party may withdraw its notice of contest or written order
to comply at any stage of a proceeding.

(b) The notice of withdrawal shall be served in accordance with
N.J.A.C. 12:112-1.10(c) upon all parties. It shall also be posted in
the manner prescribed in N.J.A.C. 12:112-1.10(g).

(c) Proof of service shall accompany the notice of withdrawal.

12:112-7.4 Expedited proceeding

(a) Upon application of any party in the hearing or upon its own
motion, the Review Commission may order an expedited proceeding.
When an expedited proceeding is ordered by the Review Com-
mission, the Secretary shall notify all parties and nonparties.

(b) When an expedited proceeding is ordered by the Review Com-
mission, it shall take precedence on the docket of the Review Com-
mission over all other classes of cases, and shall be set for hearing
or for the submission of briefs at the earliest practicable date.

(c) The Review Commission shall make rulings with respect to
time for filing of pleadings and with respect to all other matters,
without reference to times set forth in these rules, and shall do all
other things appropriate to complete the proceeding in the minimum
time consistent with fairness.

12:112-7.5 Standards of conduct

(a) All representatives appearing before the Review Commission
shall comply with the letter and spirit of ethical conduct.

(b) If an attorney or other representative practicing before the
Review Commission engages in unethical or unprofessional conduct
or fails to comply with any rule or order of the Review Commission,
the Review Commission may, after reasonable notice and an op-
portunity to show cause to the contrary, and after hearing, if re-
quested, take any appropriate disciplinary action, including
suspension or disbarment from practice before the Review Com-
mission.
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12:112-7.6 Ex parte communication

(a) There shall be no ex parte communication with respect to the
merits of any case not concluded, between any member, employee,
or agent of the Review Commission who is employed in the decisional
process and any of the parties, non-parties, representatives or other
interested persons in the hearing.

(b) In the event an ex parte communication occurs, the Review
Commission may make such orders or take such actions as fairness
requires. Any disciplinary action by the Review Commission, inctud-
ing suspension or disbarment, shall be governed by N.J.A.C.
12:112-7.5(b).

(c) All ex parte communications in violation of this section shall
be placed on the public record of the proceeding.

COMMERCE, ENERGY AND
ECONOMIC DEVELOPMENT

(a)
THE COMMISSIONER

Grants and Financlal Assistance
Local Development Financing Fund

Proposed Amendments: N.J.A.C. 12A:12-2.3 and 2.7

Authorized By: Borden R. Putnam, Commissioner, Department
of Commerce, Energy and Economic Development.
Authority: N.J.S.A. 52:27H-6f, 34:1B-36 (P.L. 1983, c.190).
Proposal Number: PRN 1988-272.
Submit comments by July 6, 1988 to:
Bernard J. McBride
Administrative Practice Officer
New Jersey Department of Commerce, Energy and
Economic Development
CN 825
Trenton, New Jersey 08625

The agency proposal follows:

Summary

These proposed amendments to N.J.A.C. 12A:12-2.3 and 12A:12-2.7
would amend the current requirements of a 10 percent minority set-aside
provision to a more inclusive seven percent minority set-aside and three
percent women businesses set-aside. The rationale for this change is to
make the effected provisions consistent with the existing State set-aside
statute and policy. These amended provisions will require each project
which receives financial assistance from the Local Development Fund
Financing Act to set aside no less than seven percent of the aggregaic
project construction cost for construction opportunities for minority busi-
nesses and three percent for women businesses.

Social Impact
The anticipated social impact from these amendments is positive. The
proposed amendments’ aim, in a social context, is to make the Local
Development Financing Fund more inclusive as to those businesses
deemed to receive additional contracting opportunities.

Economic Impact
These proposed amendments should not have any negative economic
impact on the various parties who participate in the Local Development
Financing Fund Program. The State in general will not experience any
additional cost in administering this program and the State will benefit
economically by the increased contracting opportunities afforded to
women businesses.

Regulatory Flexibility Statement
These proposed amendments would not impose any additional report-
ing, recordkecping or other compliance requirements on small businesses.
Rather, many of the businesses who will participate in the set-aside will
be small businesses by definition and should benefit from these amend-
ments.

Full text of the recently adopted new rules can be found in the
April I8, 1988 New Jersey Register at 20 N.J.R. 930(d).

Interested Persons see Inside Front Cover
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Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

12A:12-2.3  Application for financial assistance

(a)(e) (No change.)

(f) Each application for financial assistance from the Fund shall
be accompanied by a minority and women business set-aside plan.
(See N.JA.C. 12A:12-2.7)

{2A:12-2.7 Minority and women business set-aside plans and
requirements

(a) Each project approved to receive financial assistance from the
Fund shall set aside not less than [10] seven percent of the aggregate
project construction costs for the purpose of providing contracting
opportunities for minority businesses[.], and not less than three per-
cent of the aggregate project construction costs for the purpose of
providing contracting opportunities for women businesses.

(b) The developer and/or general contractor of the project shall
identify the minority and/or women businesses that will participate
in the project by construction trade, together with the contract sum
to be paid to each minority busingss

(c) (No change.)

LAW AND PUBLIC SAFETY
(b)

BOARD OF VETERINARY MEDICAL EXAMINERS
Examination Requirements

Prescriptions

Proposed Amendment: N.J.A.C. 13:44-1.2 and 2.1

Authorized By: Board of Veterinary Medical Examiners,
David A. Meirs, D.V.M., President.

Authority: N.J.S.A. 45:16-9.9.

Proposal Number: PRN 1988-292.

Submit comments by July 6, 1988 to:
Maurice W. McQuade, Executive Director
State Board of Veterinary Medical Examiners
1100 Raymond Boulevard, Room 513
Newark, New Jersey 07102

The agency proposal follows:

Summary

The Board of Veterinary Medical Examiners is proposing to amend
its rule on licensure by examination to include the requirement that
applicants obtain a grade of 70.0 on the Clinical Competency Test as
a prerequisite to taking the New Jersey Practical Examination. The Board
also proposes to amend its rule on prescriptions to include a client/patient
relationship in the prescription of drugs, and to propose a new subsection
concerning the definition of client/patient relationship.

N.J.A.C. 13:44-1.2(b) is proposed to be amended to add the Clinical
Competency Test (CCT) as a prerequisite to taking the New Jersey
Practical Examination. The CCT, which since [982 has been administered
twice yearly by the Professional Examination Services (P.E.S.) is now used
by the State and has been found by the Board to validly test the clinical
skills which a qualified applicant should have. It is prepared by P.E.S.
in cooperation with the National Board Examination Committee of the
American Veterinary Medical Association. The passing grade require-
ment for the National Board Examination (NBE) and CCT has been
changed from 70 to 70.0 to reflect the fact that scores of 69.5 to 69.9
are not rounded off to 70.0 in determining whether an applicant has
achieved a passing grade. In requiring that applicants take the CCT as
well as the NBE and achieve the minimum score of 70.0 prior to taking
the New Jersey Practical Exam, the Board is seeking to ensure that
qualified applicants be admitted to praclice veterinary medicine.

The language of N.J.A.C. 13:44.2.1 is proposed for amendment to
clarify its meaning and to include the requirement that a vetcrinarian
establish a client/patient relationship as another condition to prescribing
medicine and medical supplies. The Board is concerned that the practice
of some veterinarians of dispensing drugs and medical supplies to
client/patients without a valid client/patient relationship may endanger
the health and safety of animals and humans. The proposed amendment
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defines the appropriate veterinarian-client/patient relationship and is in-
tended to prevent careless or negligent prescription practices by prohibit-
ing indiscriminate prescription or distribution of prescription items. The
Board anticipates that this definition will aid practicing veterinarians in
understanding the parameters of the client/patient relationship.

Social Impact

The proposed amendment to N.J.A.C. 13:44-1.2(b) will make the
Clinical Competency Test (CCT) consistent with the National Board
Examination (NBE) in that it will require an applicant to obtain a grade
of 70.0 prior to taking the New Jersey Practical Examination. This re-
quirement will be beneficial to the Board of Veterinary Medical Exam-
iners as well as the public since the CCT validly tests the clinical skills
which a qualified applicant should possess. The applicant will benefit as
well since he will be tested for skills which will ensure that he is a
competent practitioner.

The proposed amendment to N.J.A.C. 13:44-2.1 is expected to improve
the quality of veterinary care by setting standards to define the proper
veterinarian-client/patient relationship that should exist prior to the dis-
pensing of drug prescriptions or supplies. As such, the rule is intended
to ensure that animals receive proper medication to remedy the presenting
symptoms and thus decrease the possibility for misdiagnosis. Animal
safety is, therefore, enhanced since the risk of drug abuse to animals is
decreased. The proposal further acts as a check on improper distribution
of prescription items to humans by veterinarians willing to make prescrip-
tion items available for humans, a practice long held to be improper by
the Board.

Economic Impact

The amendment to N.J.A.C. 13:44-1.2 requiring 2 minimum score of
70.0 on the CCT as a prerequisite to taking the New Jersey Practical
Examination does not impose an economic impact on a practitioner as
he is already required to take this examination. The proposal clarifies
what constitutes a client/patient relationship. Such a relationship must
exist prior to dispensing drug prescriptions or medical supplies and should
have little or no economic impact on the practitioner and consumer.

The client/patient relationship requirement may reduce the consumer's
medical expenses as the practitioner will be more adequately informed
of the symptoms, medical history, and living environment of the animal,
and consequently will dispense the proper medication. In effect, the
chances for misdiagnosis are reduced and the overall medical cost will
thus be less.

Regulatory Flexibility Statement

The Board of Veterinary Medical Examiners has approximately 2064
licensees of whom many may qualify as “small businesses” for the
purposes of a regulatory flexibility analysis.

The first section of this proposal deals with N.J.A.C. 13:44-1.2 concern-
ing licensing examinations. This rule requires no regulatory flexibility
analysis because it imposes no new reporting, recordkeeping or other
compliance requirements on small businesses.

The second section of the proposal deals with N.J.A.C. 13:44-2.1 con-
cerning the issuing of prescriptions and the necessity of a client/patient
relationship as a prerequisite. This rule codifies the general understanding
that before a veterinarian may issue a prescription he or she must first
have developed a bona fide client/patient relationship with the client.
Thus the compliance requirement established in this rule is fundamental
to the practice of proper veterinary medicine and one with which most
veterinarians already comply. For those veterinarians who do not present-
ly comply with the proposed rule, compliance will be easily effectuated
and will not require any additional professional services.

Not only is the development of a bona fide client/patient relationship
a fundamental part of proper veterinary medicine but it is also a necessary
safeguard against indiscriminate and improper prescribing of prescription
drugs which would pose a serious threat to the public health, safety, and
welfare of New Jersey’s citizens. For this reason there can be o exemp-
tion for the “small businesses” which are affected by the proposed rule.

The rule imposes no new recording or recordkeeping requirements and
should have no adverse economic impact on the Board’s licensees. There
are no anticipated initial capital costs for compliance nor is the annual
compliance cost, for those licensees not already in compliance, likey to
be significant.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

(CITE 20 N.J.R. 1172)
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13:44-1.2 Examinations

(a) (No change.)

(b) As a prerequisite to taking the New Jersey Practical Examin-
ation, an applicant shall have attained a grade of 70.0 on the National
Board Examination and the Clinical Competency Test, calculated
according to New Jersey criteria, within five years preceding appli-
cation for the New Jersey Practical Examination and shall not have
scored less than 70.0 on more than one section of each test. A score
of 69.5 to 69.9 shall not be rounded off to 70.0 in computing a passing
score.

(c)-(h) (No change.)

13:44-2.1 Prescriptions

(a) [Nol A licensee shall not prescribe, sell, dispense or distribute
any prescription item, including medications|,] and supplies [and
apparti] in an indiscriminate manner or without good cause or where
the licensee reasonably knows or should know that the item or items
prescribed are to be used for unauthorized or illicit consumption or
distribution. A licensee shall not issue a prescription for, or dispense
an item where he knows or has reason to know [or] that an item or
items previously prescribed or dispensed were used by the recipient
for unauthorized or illicit consumption or distribution.

(b) A licensee shaill not prescribe, sell, dispense or distribute any
prescription item unless a bona fide client/patient relationship exists.
For the purpose of this subsection, a bona fide client/patient rela-
tionship shall exist when:

1. The licensee has assumed or agreed to assume the responsibility
for making veterinary medical judgments regarding the client’s (owner
or caretaker) animal; and

2. The licensee possesses sufficient knowledge of the animal to for-
mulate at least a general, preliminary diagnosis of its medical condition.
Said knowledge shall be based upon the licensee’s personal knowledge
of the keeping and care of the animal, or by virtue of a recent examin-
ation, or by medically appropriate and timely visits to the premises
where the animal is kept; and

3. The licensee or a covering designee is readily available for follow-
up in case of adverse reactions or failure of the regimen or therapy.

Recodify existing (b)-(c) as (¢)-(d) (No change in text.)

NEW JERSEY RACING COMMISSION

The following proposals are authorized by Charles K. Bradley, Deputy
Director, New Jersey Racing Commission.
Submit comments by July 6, 1988 to:
Charles K. Bradley, Deputy Director
New Jersey Racing Commission
CN 088
Justice Complex
Trenton, New Jersey 08625

(a)
Thoroughbred Rules
Horsemen Associations
Proposed Amendment: N.J.A.C. 13:70-1.30.

Authority: N.J.S.A. 5:5-30.
Proposal Number: PRN 1988-297.

Summary

The proposed amendments state that prior approval must be obtained
from the Racing Commission for all expenditures that exceed the ap-
proved budget levels for the horsemen’s organization’s budget as sub-
mitted for approval. The proposed amendment to N.J.A.C. 13:70-1.30¢h)
regulaies reasonable travel, entertainment, meals, and lodging expenses
according to the horsemen’s organizations’ travel and expense reimburse-
ment guidelines, on file with the Commission, rather than the New Jersey
State Travel Regulations, since the horsemen’s organizations’ members
arc not State employees and do not receive State funds. The proposed
amendment also states that for travel and expense reimbursement in
excess of amounts allowed under such guidelines the Commission may
require special justification and /or prior approal. These proposed amend-
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ments were suggested by comments received when the Racing Com-
mission adopted rules governing funds ailocated to the horsemen’s or-
ganization at 20 N.J.R. 404 published on February 16, 1988. The
proposed amendment to N.J.A.C. 13:71-25 (g) and (h) increase the per-
centage for allocation of funds from 65 to 70 percent for programs
designed to benefit the horsemen, and from 15 to 30 percent for adminis-
trative expenses.

Economic Impact

The economic impact of the proposed amendments would be a positive
one in that the Racing Commission must grant prior approval for any
expenditures exceeding approved Line items for budgets submitted by the
horsemen’s organization. In addition, the proposed guidelines provide for
70 percent of the statutorily allocated money to be used for programs
designed to aid the horsemen and places a restriction on administrative
expenditures not to exceed 30 percent of the funds available without
Racing Commission approval.

Social Impact
The social impact of the proposed amendments would be positive in
that the Racing Commission would have greater control over statutorily
allocated monies to the horsemen's organization for funds devoted to
funding benevolent programs designed to aid the horsemen.

Regulatory Flexibility Statement
There are no compliance requirements imposed by this proposal upon
small businesses, as it deals with the statutorily allocated funds to the
horsemen’s organizations, which are not ““businesses’ as defined in the
Regulatory Flexibility Act.

Ful) text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

13:70-1.30 Horsemen associations

(a) It shall be the intent of this rule to establish guidelines that
ensure that funds allocated to the [Horsemen's Benevolent and
Protective Association and the Standardbred Breeders® and Owners’
Association] horsemen’s organizations by statute (N.J.S.A. 5:5-66) are
used to finance programs to benefit all New Jersey horsemen and
that administrative and overhead costs are reasonably related to such
programs.

(b) Funds allocated to the [Horsemen's Benevolent and Protective
Association and the Standardbred Breeders’ and Owners' Associa-
tion] horsemen’s organizations by statute must be used to benefit all
New Jersey horsemen. Membership in the [Horsemen’s Benevolent
and Protective Association and the Standardbred Breeders’ and Own-
ers’ Association] horsemen’s organizations shall not be a condition
for receiving benefits,

(¢) Amounts collected as voluntary dues from members [of the
Horsemen’s Benevolent and Protective Association and the Stan-
dardbred Breeders’ and Owners’ Association] are excluded from this
rule. However, funds acquired from sources other than the statutory
allocation must be kept separate and apart from funds obtained from
the statutory allocation.

(d) The [Horsemen’s Benevolent and Protective Association and
the Standardbred Breeders’ and Owners’ Association] horsemen’s
organizations shall maintain adequate records concerning receipt of
and distribution of funds allocated to them by statute. The New
Jersey Racing Commission shall have access to all records maintained
by the [Horsemen’s Benevolent and Protective Association and the
Standardbred Breeders’ and Owners’ Association] horsemen’s or-
ganizations which relate directly or indirectly to funds allocated by
statute.

(e) The [Horsemen’s Benevolent and Protective Association and
the Standardbred Breeders' and Owners’ Association] hersemen’s
organizations shall submit detailed budgets to the Racing Com-
mission by December 15 of each year, identifying the source and use
of funds, as well as any surplus or deficit that may result. The budget
must also include the actual prior year’s expenses in each category
for comparison purposes. In addition, quarterly budget reports must
be filed with the Commission 45 days after the close of each quarter.
These reports must reflect actual income and expenses to date, as
well as projected income and expenses for the remainder of the year.
Prior approval must be obtained from the Commission for all expen-
ditures that exceed the approved budget levels.
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(f) [The Horsemen’s Benevolent and Protective Association and
the Standardbred Breeders’ and Owners’ Association shall file
audited] Audited financial statements, including balance sheet, in-
come statement and source and use of funds, prepared by a certified
public accountant of New Jersey, must be filed with the Commission
by February 28 for the preceding calendar year.

(g) Funding for benevolent programs, including but not limited
to pension plans, [and] health and life insurance plans, ete. [is] will
be considered reasonable if such program [the] funding on an annual
basis is at least [65] 70 percent of the total statutory allocation.
Whether or not a program will be considered a “benevolent pro-
gram”’ will be decided upon application to the Racing Commission.
[Funding] Annual benevolence program funding below [65] 70 percent
of the total statutory allocation requires justification satisfactory to
the Commission. The administrative costs and overhead expenses of
administering the horsemen’s organizations including benevolent pro-
grams [these specific benevolent programs] may not exceed [15] 30
percent of the total allocated by statute [dedicated to such programs]
unless and to the extent specifically authorized in advance by the Racing
Commission.

(h) General administration and overhead expenses are considered
reasonable if they are less than [15] 30 percent of the statutory
allocation. Funding above [15] 30 percent of the total statutory
allocation requires justification satisfactory to the Commission.
Within this category, expenses for travel, entertainment, meals and
lodging are considered reasonable if they conform to [the New Jersey
State Travel Regulations. For expenses in excess of amounts allowed
under New Jersey State Travel Regulations, the Racing Commission
may require special justification and/or prior approval.] the horse-
men’s organizations’ travel and expense reimbursement guidelines on
file and approved by the Commission. For expenses in excess of amounts
allowed under these guidelines, the Racing Commission may require
special justification and/or prior approval.

(i) Payments to national programs are allowed only to the extent
that the [Horsemen’s Benevolent and Protective Association and the
Standardbred Breeders’ and Owners' Association] horsemen’s or-
ganizations can clearly show that the payments benefit all New Jersey
horsemen, not just members of these organizations.

() If a surplus results at the end of a calendar year, the entire
surplus must be applied to funds dedicated to benevolent programs
in following years, or as may be approved by the Commission.

(k) Violation of [these rules] this rule may subject the organization
to a fine not to exceed $1,000 per violation.

(a)
Thoroughbred Rules
Daily Triple

Proposed New Rule: N.J.A.C. 13:70-29.50

Authority: N.J.S.A. 5:5-30.
Proposal Number: PRN 1988-293.

The agency proposal follows:

Summary

The Racing Commission is proposing a new form of wagering to be
known as the Daily Triple. This would be a new pari-mutuel pool which
is not a parlay and which would not have any connection, or relation
to, any other pari-mutuel pool conducted by the track associations, nor
to the rules governing the distribution of such other forms of pari-mutuel
wagering.

The Daily Triple would consist of patrons selecting the winner of three
consecutive races and would be a separate and distinct wagering pool.
The proposed new rule would set forth the method of distribution for
individuals correctly selecting the winners of the three consecutive races
comprising the Daily Triple pool.

Economic Impact
The economic impact of the proposed rule would be positive. The
racing associations feel that this form of wagering would be a better
alternative for the patrons than the present Super-Six pool. It is antici-
pated that offering this form of wagering to the racing public will generate
a larger mutuel handle than the Super-Six.

(CITE 20 N.J.R. 1173)
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Social Impact

The social impact of the proposed new rule is positive. The rule offers
a form of wagering that is more casily understood by the public in that
they must select the winner of three consecutive races, as opposed to the
Super-Six form of wagering wherein if no one successfully picks the
winners of the six races, carry-over provisions allow for a sum of money
to be carried over to the next day's racing. Also, the monies wagered
in the Daily Triple will be disbursed on that racing day and will not be
carried over.

Regulatory Flexibility Statement
There are no compliance requirements imposed by this proposal upon
small businesses, as the rule deals with a new form of wagering at the
racetracks, which are not small businesses as defined in the Regulatory
Flexibility Act.

Full text of the proposed new rule follows.

13:70-29.50 Daily Triple

(a) The Daily Triple pari-mutuel pool is not a parlay and has no
connection with or relation to any other pari-mutuel pool conducted
by the association, nor to any win, place and show pool shown on
the totalisator board, nor to the rules governing the distribution of
such other pools.

(b) A valid Daily Triple ticket shall be evidence of a binding
contract between the holder of the ticket and the racing association,
and said ticket shall constitute an acceptance of Daily Triple
provisions and N.J.A.C. 13:70-29.

(c) A Daily Triple may be given a distinctive name to be selected
by the association conducting such races, such as Win 3, subject to
the prior approval of the Commission.

(d) The Daily Triple pari-mutuel pool shall consist of amounts
contributed for a selection for win only in each of the three con-
secutive races designated by the association with the prior approval
of the Commission. Each person purchasing a Daily Triple ticket
shall designate the winning horse in each of the three races compris-
ing the Daily Triple.

(e) Those horses constituting an entry of coupled horses or those
horses coupled to constitute the field in a race comprising the Daily
Triple shall race as a single wagering interest for the purpose of the
Daily Triple pari-mutuel pool calculations and payouts to the public.
However, if any part of either an entry or the field racing as a single
interest is a starter in a race, the entry or the field selection shall
remain as the designated selection to win in that race for the Daily
Triple calculation, and the selection shall not be deemed a scratch.

(f) The net amount in the pari-mutuel pool subject to distribution
among winning ticket holders shall be distributed among the holders
of tickets which correctly designate the winners in all three races
comprising the Daily Triple.

(g) If no ticket is sold combining the three winners of the Daily
Triple, the net amount in the pari-mutuel pool shall be distributed
among the holders of tickets which include the winners of at least
two of the three races comprising the Daily Triple.

(h) If no ticket is sold combining at least two winners of the Daily
Triple, the net amount in the pari-mutuel pool shall be distributed
among holders of tickets which include the winner of any one race
comprising the Daily Triple.

(i) If no ticket is sold that would require distribution of the Daily
Triple pool to a winner pursuant to (f) through (h) above, the associa-
tion shall make a complete and full refund of the Daily Triple pool.

(j) If for any reason one of the races comprising the Daily Triple
is cancelled, the net amount of the pari-mutuel pool shall be dis-
tributed as provided in (g), (h), and (i) above.

(k) If forany reason two or more of the races comprising the Daily
Triple are cancelled, a full and complete refund will be made of the
Daily Triple pool.

(I) In the event a Daily Triple ticket designates a selection in any
one or more of the races comprising the Daily Triple and that
selection is scratched, excused or determined by the stewards to be
a non-starter in the race, the actual favorite, as evidenced by the
amounts wagered in the win pool at the time of the start of the race,
will be substituted for the non-starting selection for all purposes,
including pool calculations and payoffs.

(CITE 20 N.J.R. 1174)
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(m) In the event of a dead heat for win between two or more horses
tn any Daily Triple race, all such horses in the dead heat for win
shall be considered as winning horses in the race for the purpose of
calculating the pool.

(n) No pari-mutuel ticket for the Daily Triple pool shall be sold,
exchanged or cancelled after the time of the closing of wagering in
the first of the three races comprising the Daily Triple, except for
such refunds on Daily Triple tickets as required by this rule, and no
persons shall disclose the number of tickets sold in the Daily Triple
pool or the number or amount of tickets selecting winners of Daily
Triple races until such time as the Stewards have determined the last
race comprising the Daily Triple to be official. At the conclusion of
the second of the three races comprising the Daily Triple, an associa-
tion may, with the prior approval of the Commission, display poten-
tial distributions to ticket holders depending upon the outcome of
the third race of the Daily Triple.

(a)

Harness Rules
Horsemen Associations

Proposal Amendments: N.J.A.C. 13:71-1.25.
Authority: N.J.S.A. 5:5-30.

Proposed Number: PRN 1988-296.

The agency proposal follows:

Summary

The proposed amendments state that prior approval must be obtained
from the Racing Commission for all expenditures that exceed the ap-
proved budget levels for the horsemen’s organization's budget as sub-
mitted for approval. The proposed amendment to N.J.AC. 13:71-1.25¢h)
regulates reasonable travel, entertainment, needs and lodging expenses
according to the horsemen’s organizations’ travel and expense reimburse-
ment guidelines, on file with the Commission, rather than the New Jersey
State Travel Regulations, since the horsemen's organizations’ members
are not State employees and do not receive State funds. The proposed
amendment also states that for travel and expense reimbursement in
excess of amounts aliowed under such guidelines the Commission may
require special justification and/or prior approval. These proposed
amendments were suggested by comments received when the Racing
Commission adopted rules governing funds allocated to the horsemen's
organization at 20 N.J.R. 405 published on February 16, 1988. The
proposed amendments to N.J.A.C. 13:71-1.25(g) and (h) increase the.
percentages for allocation of funds, from 65 to 70 percent for programs
designed to benefit the horsemen, and from 15 to 30 percent for adminis-
trative expenses.

Social Impact
The social impact of the proposed amendments would be positive in
that the Racing Commission would have greater control over statutorily
allocated monies to the horsemen’s organization for funds devoted to
funding benevolent programs designed to aid the horsemen.

Economic Impact

The economic impact of the proposed amendments would be a positive
one in that the Racing Commission must grant prior approval for any
expenditures exceeding approved line items for budgets submitted by the
horsemen’s organization. In addition, the proposed amendment provides
for 70 percent of the statutorily allocated money to be used for programs
designed to aid the horsemen and places a restriction on administrative
expenditures not to exceed 30 percent of the funds available without
Racing Commission approval.

Regulatory Flexibility Statement
There are no compliance requirements imposed by this proposal upon
small businesses, as it deals with the statutorily allocated funds to the
horsemen’s organizations, which are not “businesses™ as defined in the
Regulatory Flexibility Act.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus])).

13:71-1.25 Horsemen associations
(a) It shall be the intent of this section to establish guidelines that
ensure that funds allocated to the [Horsemen's Benevolent and
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Protective Association and Standardbred Breeders’ and Owners’ As-
sociation] horsemen’s organizations by statute (N.J.S.A. 5:5-66) are
used to finance programs to benefit all New Jersey horsemen and
that administrative and overhead costs are reasonably related to such
programs.

(b) Funds allocated to the [Horsemen's Benevolent and Protective
Association and the Standardbred Breeders’ and Owners’ Associa-
tion) horsemen’s organizations by statute must be used to benefit all
New Jersey horsemen. Membership in the [Horsemen's Benevolent
and Protective Association and the Standardbred Breeders’ and Own-
ers’ Association] horsemen’s organizations shall not be a condition
for receiving benefits.

(¢) Amounts collected as voluntary dues from members [of the
Horsemen's Benevolent and Protective Association and the Stan-
dardbred Breeders’ and Owners’ Association] are excluded from this
rule. However, funds acquired from sources other than the statutory
allocation to these associations must be kept separate and apart from
funds obtained from the statutory allocation.

(d) The [Horsemen’s Benevolent and Protective Association and
the Standardbred Breeders' and Owners' Association] horsemen's
organizations shall maintain adequate records concerning receipt of
and distribution of funds allocated to them by statute. The New
Jersey Racing Commission shall have access to all records maintained
by the [Horsemen’s Benevolent and Protective Association and the
Standardbred Breeders’ and Owners” Association] horsemen’s or-
ganizations which relate directly or indirectly to funds allocated by
statute.

(e) The [Horsemen's Benevolent and Protective Association and
the Standardbred Breeders’ and Owners' Association] horsemen’s
organizations shall submit detailed budgets to the Racing Com-
mission by December 15 of each year, for the following calendar year,
identifying the source and use of funds and any surplus or deficit
that may result. The budget must include the actual prior year’s
expenses [to date for the current calendar year] in each category for
comparison purposes. In addition, [the Horsemen's Benevolent
Protective Association and the Standardbred Breeders’ and Owners
Association shall file] quarterly budget reports must be filed with the
Commission 45 days after the close of each quarter. These reports
must reflect actual income and expenses to date, [and] as well as
projected income and expenses for the remainder of that year. Prior
approval must be obtained from the Commission for all expenditures
that exceed the approved budget levels.

(f) {The Horsemen’s Benevolent and Protective Association and
the Standardbred Breeders’ and Owners’ Association shall file
audited] Audited financial statements, including balance sheet, in-
come statement and source and use of funds, prepared by a certified
public accountant of New Jersey, must be filed with the Commission
by February 28 of each year for the preceding calendar year.

(g) Funding for benevolent programs, including but not limited
to pension plans, [and] health and life insurance plans, ete. [is) will
be considered reasonable if such program [the] funding on an annual
basis is at least [65] 70 percent of the total statutory allocation.
Whether or not a program will be considered a “benevolent pro-
gram” will be decided upon application to the Racing Commission.
Annual benevolence program [Funding] funding below [65] 70 percent
of the total statutory allocation requires justification satisfactory to
the Commission. The administrative costs and overhead expenses of
administering [these specific benevolent programs] the horsemen’s
organizations’ including benevolent programs may not exceed [15] 30
percent of the total allocated by statute [dedicated to such programs]
unless and to the extent specifically authorized in advance by the Racing
Commission.

(h) General administration and overhead expenses are considered
reasonable if they are less than [15] 30 percent of the statutory
allocation. Funding above {15} 30 percent of the total statutory
allocation requires justification satisfactory to the Commission.
Within this category, expenses for travel, entertainment, meals and
lodging are considered reasonable if they conform to [the New Jersey
State Travel Regulations. For expenses in excess of amounts allowed
under New Jersey State Travel Regulations, the Racing Commission
may require special justification and/or prior approval.] the horse-
men’s organizations’ travel and expense reimbursement guidelines on
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file and approved by the Commission. For expenses in excess of amounts
allowed under these guidelines, the Racing Commission may require
special justification and/or prior approval.

(i) Payments to national programs are allowed only to the extent
that the [Horsemen’s Benevolent and Protective Association and the
Standardbred Breeders’ and Owners’ Association] horsemen’s or-
ganizations can clearly show that the payments benefit all New Jersey
horsemen, not just members of these organizations.

(j) If a surplus results at the end of a calendar year, the entire
surplus must be applied to funds dedicated to benevolent programs
in following years, or as may be approved by the Commission.

(k) Violation of this section may subject the organization to a fine
not to exceed $1,000 per violation.

(a)

Harness Rules
Leaving of Paddock

Proposed Amendment: N.J.A.C. 13:71-6.14

Authority: N.J.S.A. 5:5-30.
Proposal Number: PRN 1988-295.

The agency proposal follows:

Summary
The proposed amendment allows trainers to leave the paddock area
prior to a horse in his care completing its engagement.

Economic Impact
This proposed amendment will have no economic impact on the har-
ness industry or the Racing Commission.

Social Impact
This proposed amendment would afford the trainers in the harness
industry the same privilege provided to trainers in the thoroughbred
industry.

Regulatory Flexibility Statement
There are no compliance requirements imposed by this proposal on
small businesses, as the amendment deals with harness trainers being
permitted to leave the paddock area, and does not affect small businesses
as defined in the Regulatory Flexibility Act.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

13:71-6.14 Leaving of paddock

No driver, [trainer] groom or caretaker, once admitted to the
paddock or receiving barn, shall leave the same other than to warm
up said horse until such race, or races, for which he was admitted
is contested; provided however, that in the event of an emergency,
trainers or grooms may leave the paddock but only with the per-
mission of the paddock judge in which case the paddock judge shall
maintain a written record thereof. Such record shall be delivered to
the presiding judge. A trainer may leave the paddock before his horse
completes its engagement, but may not return to the paddock unless
approval by the presiding judge has been given.

Harness Rules
Daily Triple
Proposed New Rule: N.J.A.C. 13:71-27.54
Authority: N.J.S.A. 5:5-30.
Proposal Number: PRN 1988-294.,
The agency proposal follows:
Summary

The Racing Commission is proposing a new form of wagering to be
known as the Daily Triple. This would be a new pari-mutuel pool which
is not a parlay and which would not have any connection with, or relation
to, any other pari-mutuel pool conducted by the track associations, nor

to the rules governing the distribution of such other forms of pari-mutuel
wagering.

(CITE 20 N.J.R. 1175)
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The Daily Triple would consist of patrons selecting the winner of three
consecutive races and would be a separate and distinct wagering pool.
The proposed new rule would set forth the method of distribution for
individuals correctly selecting the winners of the three consecutive races
comprising the Daily Triple pool.

Economic Impact
The economic impact of the proposed rule would be positive. The
racing associations feel that this form of wagering would be a better
alternative for the patrons than the present Super-Six pool. It is antici-
pated that offering this form of wagering to the racing public will generate
a large mutuel handle than the Super-Six.

Social Impact

The social impact of the proposed new rule is positive. The rule offers
a form of wagering that is more easily understood by the public in that
they must select the winner of three consecutive races, as opposed to the
Super-Six form of wagering wherein if no one successfully picks the
winners of the six races, carry over provisions allow for a sum of money
to be carried over to the next day’s racing. Also, the monies wagered
in the Daily Triple will be disbursed on that racing day and will not be
carried over.

Regulatory Flexibility Statement
There are no compliance requirements imposed by this proposal upon
small businesses, as it deals with a new form of wagering at the racetracks,
which are not small businesses as defined in the Regulatory Flexibility
Act.

Full text of the proposed new rule follows.

13:71-27.54 Daily Triple

(a) The Daily Triple pari-mutuel pool is not a parlay and has no
connection with or relation to any other pari-mutuel pool conducted
by the association, nor to any win, place and show pool shown on
the totalisator board, nor to the rules governing the distribution of
such other pools.

(b) A valid Daily Triple ticket shall be evidence of a binding
contract between the holder of the ticket and the racing association,
and said ticket shall constitute an acceptance of Daily Triple
provisions and N.J A.C. 13:71-.27.

(c) A Daily Triple may be given a distinctive name to be selected
by the association conducting such races, such as Win 3, subject to
the prior approval of the Commission.

(d) The Daily Triple pari-mutuel pool shall consist of amounts
contributed for a selection for win only in each of the three con-
secutive races designated by the association with the prior approval
of the Commission. Each person purchasing a Daily Triple ticket
shall designate the winning horse in each of the three races compris-
ing the Daily Triple.

(e) Those horses constituting an entry of coupled horses or those
horses coupled to constitute the field in a race comprising the Daily
Triple shall race as a single wagering interest for the purpose of the
Daily Triple pari-mutuel pool calculations and payouts to the public.
However, if any part of either an entry or the field racing as a single
interest is a starter in a race, the entry or the field selection shall
remain as the designated selected to win in that race for the Daily
Triple calculation, and the selection shall not be deemed a scratch.

(f) The net amount in the pari-mutuel pool subject to distribution
among winning ticket holders shall be distributed among the holders
of tickets which correctly designate the winners in all three races
comprising the Daily Triple.

(g) If no ticket is sold combining the three winners of the Daily
Triple, the net amount in the parti-mutuel pool shall be distributed
among the holders of tickets which include the winners of at least
two of the three races comprising the Daily Triple.

(h) If no ticket is sold combining at least two winners of the Daily
Triple, the net amount in the pari-mutuel pool shall be distributed
among holders of tickets which include the winner of any one race
comprising the Daily Triple.

(i) If no ticket is sold that would require distribution of the Daily
Triple pool to a winner pursuant to (f) through (h) above the associa-
tion shall make a complete and full refund of the Daily Triple pool.

(CITE 20 N.J.R. 1176}
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(j) If for any reason one of the races comprising the Daily Triple
is cancelled, the net amount of the pari-mutuel pool shall be dis-
tributed as provided in (g), (h), and (i) above.

(k) If for any reason two or more of the races comprising the Daily
Triple are cancelled, a full and complete refund will be made of thel
Daily Triple pool.

(1) In the event a Daily Triple ticket designates a selection in any
one or more of the races comprising the Daily Triple and that
selection is scratched, excused or determined by the stewards to be
a non-starter in the race, the actual favorite, as evidenced by the
amounts wagered in the win pool at the time of the start of the race,
will be substituted for the non-starting selection for all purposes,
including pool calculations and payoffs.

(m) In the event of a dead heat for win between two or more horses
in any Daily Triple race, all such horses in the dead heat for win
shall be considered as winning horses in the race for the purpose of
calculating the pool.

(n) No pari-mutuel ticket for the Daily Triple pool shall be sold,
exchanged or cancelled after the time of the closing of wagering in
the first of the three races comprising the Daily Triple, except for
such refunds on Daily Triple tickets as required by this rule, and no
persons shall disclose the number of tickets sold in the Daily Triple
pool or the number or amount of tickets selecting winners of Daily
Triple races until such time as the Stewards have determined the last
race comprising the Daily Triple to be official. At the conclusion of
the second of the three races comprising the Daily Triple, an associa-
tion may, with the prior approval of the Commission, display poten-
tial distributions to ticket holders depending upon the outcome of
the third race of the Daily Triple.

TRANSPORTATION

The following proposals are authorized by Hazel Frank Gluck, Com-
missioner, Department of Transportation.
Submit comments by July 6, 1988 to:
Charles L. Meyers
Administrative Practice Officer
Department of Transportation
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625

TRANSPORTATION OPERATIONS

(a)
Speed Limits
Route N.J. 179 in Hunterdon County

Proposed Amendment: N.J.A.C. 16:28-1.158

Authority: N.J.S A, 27:1A-5, 27:1A-6, 39:4-98.
Proposal Number: PRN 1988-270.
The agency proposal follows:

Summary

The proposed amendment will establish speed limit zones along Route
179 in the City of Lambertville, the Townships of East Amwell and West
Amwell, Hunterdon County for the safe and efficient flow of traffic, the
enhancement of safety, and the well-being of the populace.

Based upon a request from the local government, the Department’s
Bureau of Traffic Engineering and Safety Programs conducted traffic
investigations. The investigations proved that the establishment of speed
limit zones along Route 179 in the City of Lambertville, the Townships
of East Amwell and West Amwell, Hunterdon County were warranted.

The Department therefore proposes to amend N.J.A.C. 16:28-1.158
based upon the request from the local government and the traffic in-
vestigations.

Social Impact
The proposed amendment will establish speed limit zones along Route
179 in the City of Lambertville, the Townships of East Amwell, and West
Amwell, Hunterdon County for the safe and efficient flow of traffic, the
enhancement of safety, and the well-being of the populace. Appropriate
signs will be erected to advise the motoring public.
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Economic Impact
The Department and local governments will incur direct and indirect
costs for mileage, personnel and equipment requirements. The Depart-
ment will bear the costs for the installation of **speed limit™” zones signs.
Motorists who violate the rules will be assessed the appropriate fine.

Regulatory Flexibility Statement
Since the proposed amendment does not place any bookkeeping, re-
cordkeeping or compliance requirements on small businesses as the term
is defined by the Regulatory Flexibility Act, N.J.S.A. 52:14B-19, a regu-
latory flexibility analysis is not required. The rule affects the motoring
public.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

16:28-1.158 Route 179

(a) The rate of speed designated for the certain parts of State
highway Route 179 described in this subsection shall be established
and adopted as the maximum legal rate of speed: [thereat:]

1. For both directions of traffic:

i. (No change.)

il. In the Township[s] of West Amwell, [and East Amwell,] Hunt-
erdon County:

(1) Zone four: 50 mph between the West Amwell Township-City
of Lambertville corporate line and 375 feet north of [Melbourn]
Melborne Lane (milepost 0.90 to 6.24).

iii. In the Township of East Amwell, Hunterdon County:

[(2))(1) Zone five: 35 mph between 375 feet north of [Melbourn]
Melborne Lane and [325 feet south of Larison Lane (milepost 6.24
to 6.77);] Route N.J. 31—County Road 579 connection (milepost 6.24
to 6.34);

(2) Zone six: 30 mph between Route N.J. 31—County Road 579
connection and 400 feet north of Wertsville Road (County Road 602)
(milepost 6.34 to 6.53);

(3) Zone seven: 35 mph between 400 feet north of Wertsville Road
(County Road 602} and 325 feet south of Larison Lane (milepost 6.53
to 6.77);

[(3)](4) Zone [six:] eight: 45 mph between 325 feet south of Larison
Lane and Route U.S. 202 and N.J. 3| (milepost 6.77 to 7.46).

(a)
Restricted Parking and Stopping
Routes N.J. 17 and U.S. 46 in Bergen County

Proposed Amendments: N.J.A.C. 16:28A-1.9 and
1.32

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 39:4-138.1 and 39:4-199,

Proposal Number: PRN 1988-283.

The agency proposal follows:

Summary

The proposed amendments will establish ““no parking bus stop™ zones
along Route N.J. 17 in Lyndhurst Township, and reduce the length of
a bus stop on U.S. 46 in Elmwood Park Borough, Bergen County for
the safe and efficient flow of traffic, the enhancement of safety, the well-
being of the populace and the safe on/off loading of passengers at these
bus stops.

Based upon requests from the local government officials, in the interest
of safety, the Department's Bureau of Traffic Engineering and Safety
Programs conducted traffic investigations. The investigations proved that
the establishment of *‘no parking bus stop’ zones along Route N.J. 17
in Lyndhurst Township was warranted. On U.S. 46 in Elmwood Park
Borough, Bergen County, the reduction in length of a bus stop was
warranted, to conform to standard practice.

The Department therefore proposes to amend N.J.A.C. 16:28A-1.9 and
1.32, based upon the requests from the local government officials and
the traffic investigations.

Social Impact
The proposed amendments will establish *‘no parking bus stop™ zones
along Routes N.J. 17 in Lyndhurst Township and U.S. 46 in Elmwood
Park Borough, Bergen County for the safe and efficient flow of traffic,
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the enhancement of safety, the well-being of the populace and the safe
on/off loading of passengers at established bus stops. Appropriate signs
will be erected to advise the motoring public.

Economic Impact
The Department and local governments will incur direct and indirect
costs for mileage, personnel and equipment requirements. The local gov-
ernment will bear the costs for “'no parking bus stop™ zones signs.
Motorists who violate the rules will be assessed the appropriate fine.

Regulatory Flexibility Statement
Since the proposed amendments do not place any bookkeeping, re-
cordkeeping or compliance requirements on small businesses as the term
is defined by the Regulatory Flexibility Act, N.J.S.A. 52:14B-19, a regu-
latory flexibility analysis is not required. The rule primarily affects the
motoring public.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

16:28A-1.9 Route 17

(a) (No change.)

(b) The certain parts of State highway Route 17 described in this
subsection shall be designated and established as “‘no parking™ zones
where parking is prohibited at all times. In accordance with the
provisions of N.J.S.A. 39:4-199 permission is granted to erect ap-
propriate signs at the following established bus stops:

1.-5. (No change.)

6. Along (Rutherford Avenue) eastbound on the southerly side
[thereof] in Lyndhurst Township, Bergen County:

i. (No change.)

7. Along (Rutherford Avenue) southbound on the westerly side in
Lyndhurst Township, Bergen County:

i. Near side bus stop:

(1) Polito Avenue—Beginning at the prolongation of the easterly
curb line of Polito Avenue and extending 105 feet easterly therefrom.

Renumber existing 7.-10. as 8.-11. (No change in text.)

(c)-(d) (No change.)

16:28A-1.32 Route U.S. 46

(a) (No change.)

(b) The certain parts of State highway Route U.S. 46 described
in this subsection shall be designated and established as “‘no parking”
zones where parking is prohibited at all times. In accordance with
the provisions of N.J.S.A. 39:4-199, permission is granted to erect
appropriate signs at the following established bus stops:

1.-7. (No change.)

8. In Elmwood Park Borough, Bergen County:

i. Along the eastbound (southerly) side:

(1) Far side bus stop:

(A) Boulevard—Beginning at the easterly curb line of Boulevard
and cxtending [157] 105 feet easterly therefrom.

9.-14. (No change.)

(b)
Mid-Block Crosswalk
Route N.J. 88 in Ocean County

Proposed New Rule: N.J.A.C. 16:30-10.8
Authority: N.J.S.A. 27:1A-5, 27:1A-6, 39:4-34,
Proposal Number: PRN 1988-282.

The agency proposal follows:

Summary

The proposed new rule will establish a mid-block crosswalk along
Route N.J. 88 in Point Pleasant Borough, Ocean County for the safe and
efficient flow of traffic, the enhancement of safety, the well-being of the
populace. The rule establishes a designated area for pedestrians to safely
cross the roadway at other than an area which is controlled and directed
by a police officer or a traffic control device.

Based upon a request from the local government officials, in the interest
of safety, the Department’s Bureau of Traffic Engineering and Safety
Programs conducted a traffic investigation. The investigation proved that

(CITE 20 N.J.R. 1177)
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the establishment of a mid-block crosswalk along Route 88 in Point
Pleasant Borough, Ocean County was warranted.

The Department therefore proposes new rule N.J.A.C. 16:30-10.8 based
upon the request from the local government officials and the traffic
investigation.

Social Impact

The proposed new rule will establish a mid-block crosswalk along
Route N.J. 88 in Point Pleasant Borough, Ocean County for the safe and
efficient flow of traffic, the enhancement of safety, and the well-being
of the populace. Additionally, this rule establishes a designated area for
pedestrians to safely cross a roadway at other than an area which is
controlled and directed by a police officer or a traffic control device.
Appropriate signs will be erected to advise the motoring public.

Economic Impact
The Department and local government will incur direct and indirect
costs for mileage, personnel and equipment requirements. The Depart-
ment will bear the costs for the appropriate striping along the roadway.
Motorists who violate the rules will be assessed the appropriate fine.

Regulatory Flexibility Statement
Since the proposed new rule does not place any bookkeeping, re-
cordkeeping or compliance requirements on small businesses as the term
is defined by the Regulatory Flexibility Act, N.J.S.A. 52:14B-19, a regu-
latory flexibility analysis is not required. The rule primarily affects the
motoring public.

Full text of the proposal follows.

16:30-10.8  Route 88

(a) Under the provisions of N.J.S.A. 39:4-34, the certain parts of
State highway Route 88 described in this section shall be designated
as a mid-block crosswalk.

1. In Point Pleasant Borough, Ocean County:

i. From a point 64 feet east of the easterly curb line of the northerly
approach of Benedict Street to a point 10 feet easterly therefrom.

(a)
CONSTRUCTION AND MAINTENANCE UNIT
News Dispensers on State Highway Right-of-Way
Proposed Amendments: N.J.A.C. 16:41B-1 and 2.

Proposed Repeals and New Rules: N.J.A.C. 16:41B-3,4,S and 6.
Proposed Repeals: NJ.A.C. 16:41B-7,89 and 10.

Authority: N.J.S.A. 27:1A-5 and 6.

Proposal Number: PRN 1988-291.

The agency proposal follows:

Summary

On February 6, 1984, the Department promulgated rules concerning
“Newspaper Dispensers on State Highway Right-of-Way™, as N.J.A.C.
16:41B which were published at 16 N.J.R. 225(a). There were <ight
comments received regarding said rules, and comments and responses
appeared in the Department’s adoption published March 4, 1985 at 17
N.J.R. 608(c).

In addition to the results of the responses to comments at the time
of adoption, a series of meetings were held with Departmental staff and
members of the various newspapers to resolve additional issues. After
further review, the Department proposes to repeal the bulk of this chapter
and provide new rules governing such newspaper dispensers.

N.J.A.C. 16:41B-1 is amended to remove from the definition of *‘clear
zones” State highway rights-of-way with a posted speed limit of 40 miles
per hour or less, to provide definitions for Department, person and
permittee and to correct misspellings.

N.J.A.C. 16:41B-2 is amended to provide for the Department conduct-
ing a Statewide survey of all news dispensers and contains the permitting
requirements for all news dispensers on the State highway rights-of-way.

N.J.A.C. 16:41B-3 provides for indemnification of the State by the news
dispenser owners for all injuries and damage involving a news dispenser
located on a State highway right-of-way

N.J.A.C. 16:41B-4 sets forth the requirements for the location, installa-
tion and maintenance of news dispensers.

(CITE 20 N.J.R. 1178)
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N.J.A.C. 16:41B-5 provides that continued placement, use and main-
tenance of a news dispenser is conditioned upon compliance with this
chapter. The contents of a notice of non-compliance with this chapter
are set forth, along with the permittee’s right to a post-notice meeting
to discuss an alleged violation. The circumstances for revocation and the
permittee’s right of appeal therefrom are also delineated. Lastly, the
removal requirements for non-complying dispensers, either by the owner
or, due to the owner's inaction, by the Department are set forth.

NOTE: Except where the Department of Transportation has entered
into an agreement with a local or county government transferring the
authority to regulate news dispensers on the State’s right-of-way to said
local or county government, the regulation of news dispensers within the
State’s right-of-way shall be exclusively controlled by these regulations.

Social Impact
The proposed amendments will establish and prescribe standard guide-
lines and procedures for the placement of newspaper dispensers along
the State highways right-of-way. These amendments and new rules will
also add to the enhancement of traffic flow and safety along the highway
system.

Economic Impact

The proposed amendments will cause the Department to incur direct
and indirect costs for personnel, for mileage and equipment requirements
in the continued enforcement of the rules. The amendments will also
affect local distributors who maintain newspaper dispensers along the
State right-of-way, in that they may be required to relocate dispensers,
and pay permit fees and costs charged for the removal of dispensers by
the Department personnel. Local businesses engaged in the sale of news-
papers on premises will not be affected by these amendments and
proposed new rules.

Regulatory Flexibility Statement

The proposed amendments and new rules place compliance require-
ments on newspaper and periodical publishers or other persons owning
news dispensers on the State highway right-of-way. Some of these owners
may be small businesses as that term is defined in the Regulatory Flexibili-
ty Act, P.L. 1986 c. 169. Since the purpose of these rules is to set standards
for news dispensers, their installation, maintenance and location, and, by
so doing, enhance traffic flow and safety, a differentiation of the stan-
dards contained in these rules based upon the size of the owner would
serve to defeat the standardization, traffic flow and safety purposes. No
such differentiation is, therefore, proposed.

Full text of the proposed repeals may be found in the New Jersey
Administrative Code at N.J.A.C. 16:41B-3 through 10.

Full text of the proposal follows (additions indicated in boldface.
thus; deletions indicated in brackets [thus]).

CHAPTER 41B
NEWSPAPER BOXES ON
STATE HIGHWAY RIGHT-OF-WAY

SUBCHAPTER |. DEFINITIONS

16:41B-1.1 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Clear zone™ means that roadside border area, starting at the edge
of the [travelled] traveled way, available for safe use by errant ve-
hicles. For the purpose of this chapter, the clear zone shall be as
follows:

Posted Speed Limit Clear Zone
[35 mph or less] [10 ft.]
[40 mph) [15 ft.]
45 mph 17.5 [ft.] feet
50 mph 20 [ft.] feet
55 mph 25 fft.] feet

“Department” means the Department of Transportation of the State
of New Jersey.

“Person” means corporation, company, association, society, firm,
partnership, or individual.
“Permittee” means the owner of the news dispenser.
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“Right-of-way" means the entire width of State highway property.
This includes the [travelled] traveled way and all land on both sides
of the [travelled] traveled way extending to the abutting owner’s
property lines.

[*“Travelled way''] “Traveled way” means that portion of the high-
way provided for the movement of vehicles, exclusive of shoulders,
acceleration or deceleration lanes.

SUBCHAPTER 2. PERMIT PROVISIONS

16:41B-2.1 General provisions

(a) It shall be unlawful for any person to operate, erect, place or
maintain, on any State highway right-of-way, any news dispenser
without obtaining a permit from the Department of Transporta-
tion[.], as set forth below.

[(b) Applications for permits may be obtained from the regional
maintenance offices or from the Department’s principal office, Bu-
reau of Maintenance, Construction and Maintenance Unit, 1035
Parkway Avenue, Trenton, New Jersey 08625. Completed appli-
cations along with the required fee are to be forwarded to the regional
office having jurisdiction over the area in which the news dispenser
is to be located. The regional offices and their jurisdiction are set
forth in N.J.A.C. 16:41-1.1(b).

(c) Applications for the placement of news dispensers shall include
the following information:

1. Name of applicant;

2. Address of applicant;

3. Sketch showing the location of the news dispenser; distances
from shoulder, gutterline, and structures shall be clearly set forth on
the sketch;

4, Description of news dispensers, including height, width, and
depth of the dispenser; and

5. Method of installation, including proposed attachment to any
other structure.

(d) The applicant shall include with the application a fee in the
amount of $25.00 per news dispenser. Fees must be in the form of
a check or money order made payable to the New Jersey Department
of Transportation. Cash will not be accepted.

(e) Within 30 days after receipt of a completed application a per-
mit shall be issued if the applicant has complied with all of the
conditions of this chapter, and if the location, installation, design and
dispenser of new dispenser meets with the specifications set forth in
this chapter.

(f) Permits shall be valid for as long as all of the conditions of
this chapter have been observed. If there is a change in conditions
such that the location, design, installation or condition of the news
dispenser does not comply with the specifications set forth in this
chapter, a new application shall be processed and an application fee
in the amount of $25.00 provided.}]

(b) With regard to news dispensers in place as of the effective date
of these amended regulations, the permitting procedure shall be as
follows:

1, The Department shall initiate a State-wide survey of news dis-
pensers located on the right-of-way within 30 days of the enactment
of these amendments. This survey shall be conducted on a regional basis
with one county per region being surveyed every 30 days until comple-
tion, The survey shall identify the locations of news dispensers within
the State highway right-of-way and shall develop the information, if
available, required hereunder. The publisher of the newspaper or per-
jodical being displayed and sold in the news dispenser or the owner of
the news dispenser, if different from the publisher and known to the
Department, shall be notified within 30 days thereof, as to which news
dispensers are found to be in violation of the provisions of these regu-
lations. Notices of non-compliance shall conform with the requirements
set forth in subchapter 5 hereunder.

2. All other news dispensers identified during the initial State-wide
survey of news dispensers shall be deemed in compliance with these
regulations. The Department shall prepare and provide to the publisher
of the newspaper or periodical being displayed and sold in the news
dispenser or the owner of the news dispenser, if different from the
publisher and known to the Department, a list of those news dispensers
deemed in compliance with these regulations within 30 days. Said list
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shall be incorporated into the format of a single application per pub-
lisher, or owner if different from the publisher and known to the Depart-
ment. A permit shall be issued by the Department immediately upon
the return of the application, provided that it bears the owner’s signa-
ture; includes the information required hereunder that was not available
to the Department during the State-wide survey; and is accompanied
by payment of the appropriate fee(s) established hereunder. In the event
the aforesaid application, accompanied by the requisite information and
fee(s) is not returned to the Department within 30 days, the news
dispensers listed thereon shall be deemed in violation of these regu-
lations.

(c¢) With regard to news dispensers placed on the State right-of-way
after the effective date of these amendments, the owner shall, on the
day of the placement of a news dispenser, submit an application for
a permit. The application shall include the owner’s name, address,
telephone number and location of the news dispenser and a certification
that such location is in conformity with these regulations. The Depart-
ment shall issue a permit or a notice of non-compliance within 30 days
of receipt of the application. Notices of non-compliance shall conform
with the requirements set forth in subchapter 5 hereunder. In the event
no action is taken within the aforesaid 30 day period, the continued
use and maintenance of the news dispenser in question shall be per-
missible until such time as a notice of non-compliance, if any, is issued.

(d) Application forms may be obtained from the regional mainten-
ance offices or from the Department’s principal office, Bureau of Main-
tenance, Construction and Maintenance Unit, 1035 Parkway Avenue,
Trenton, New Jersey 08625. Completed forms shall be forwarded to
the regional office having jurisdiction over the area in which the news
dispenser is located. The regional offices and their jurisdiction are set
forth in N.J.A.C. 16:41-1.1(b).

(e) The owner shall include with the application a fee in the amount
of $25.00 per news dispenser. Fees must be in the form of a check or
money order made payable to the New Jersey Department of Transpor-
tation. Cash will not be accepted.

(f) Permits shall be valid for as long as all of the conditions of these
regulations have been observed. In the event of change of ownership of
a news dispenser(s), the permit(s) shall remain valid as fong as the
location(s) remain the same and the Department is notified, in writing,
of such change and the new owner accepts the terms and conditions
of the permit(s).

SUBCHAPTER 3. INDEMNIFICATION

16:41B-3.1 General requirements

(a) The owner of the news dispenser, upon the placement of a news
dispenser within the State highway right-of-way, assumes the uncondi-
tional obligation and thereby agrees to defend, indemnify and save
harmless the State, its agents, servants and employees from all suits,
actions or claims of any character brought because of death or any
injury received or sustained by any person or persons or because of any
damage received or sustained by any property, irrespective of fault,
arising out of the installation, use or maintenance of any news dispenser
located on State highway right-of-way, or where such suit, action or
claims arise out of such installation, use of maintenance of any news
dispenser being a contributing factor to any such injury or damage, or
on account of any act, omission, neglect or misconduct by the permittee,
its employees, agents, distributors or servants relating to the installa-
tion, use or maintenance of any news dispenser within the State highway
right-of-way.

(b) The aforesaid indemnification provision shall be contained in each
permit issued by the Department pursuant to these regulations.

SUBCHAPTER 4. LOCATION, INSTALLATION AND
MAINTENANCE OF NEWS DISPENSERS

16:41B-4.1 General requirements

(a) News dispensers may be placed adjacent to the wall of a building
but shall not be separated from such wall by more than six inches.
Unless otherwise prohibited herein, news dispensers may be placed
within one and one-half feet of a gutterline or within one foot thereof
in areas where the distance from the gutterline to the far edge of the
sidewalk is less than six and one-half feet wide.

(CITE 20 N.J.R. 1179)
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(b) Placement of news dispensers within State highway right-of-way
is prohibited in the following locations:

1. Within the traveled way, shoulders, acceleration or deceleration
lanes of any State highway;

2. Within medians, jug handles, channelizing islands and along
ramps;

3. Within three feet of any marked crosswalk;

4. Within the curved portion of a curb return (from point of tangency
to point of tangency) except that news dispensers may be placed adja-
cent to the wall of a building as set forth in (a) above notwithstanding
the foregoing;

S. Within five feet of any fire hydrant, fire call box, police call box,
or other emergency facility;

6. Within three feet of any driveway;

7. Within 10 feet to the rear of any sign or other demarcation
marking the beginning of a designated bus stop;

Bus
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8. Within three feet of any bus bench, except where such bench is
within a bus shelter, in which event this restriction shall not apply
provided that the news dispenser is not placed within such bus shelter;

9. Where the speed limit is 45 mph or above, placement of news
dispensers is prohibited within the clear zone, subject to the following
exceptions:

i. News dispensers shall be permitted within the clear zone in close
proximity to fixed objects which might operate to impede the safe
recovery of errant vehicles to the traveled way, or bus shelters, but shall
be no closer to the traveled way than said fixed object or bus shelter.
For the limited purpose of this (b)9i, clusters or rows of a maximum
of three news dispensers positioned adjacent to one another are per-
missible, provided that at least one of the aforesaid news dispensers in
each row or cluster be at least partially within five feet of the aforesaid
object. As to bus shelters only, there shall be no restrictions placed upon
the number of news dispensers permitted within close proximity thereto,
provided they be positioned adjacent to one another and provided that
at least one of the aforesaid news dispensers be within five feet of the
bus shelter.

ii. Even where there are no fixed objects which might operate to
impede the safe recovery of errant vehicles, news dispensers shall be
permitted within the clear zone where there are sidewalks or walkways,
but shall be placed on the far side thereof.

iii. News dispensers shall be permitted within the clear zone on the
near side of a sidewalk or walkway, or in the grassy area, as close
to the sidewalk or walkway as practicable, but only where it is not
practicable to be on the far side of the sidewalk or walkway or in close
proximity to a fixed object.

iv. News dispensers shall be permitted in areas within the clear zone
where there are no fixed objects which might operate to impede the
safe recovery of an errant vehicle to the traveled way, sidewalks or
walkways but only in areas where pedestrians gather for other purposes.

(CITE 20 N.J.R. 1180)
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These areas include bus stops and park and ride facilities. Placement
of a news dispenser pursuant to this exception shall be at least seven
and one half (7'2) feet away from the gutterline where practicable and
shall be placed to service only the area where pedestrians gather.

v. Circumstances referred to in (b)9iii and iv above which will render
placement of news dispensers not ‘“practicable” include, for example,
where news dispensers would encroach upon private property, block
display windows, or where there are unacceptable ground conditions,
such as a ditch, which prevent the placement of or access to a news
dispenser.

(c) Any news dispenser which in whole or in part rests upon, in, or
over any right-of-way shall comply with the following standards:

1. Unless otherwise agreed to by the Department, news dispensers
shall not exceed five feet in height, 36 inches in width, or 30 inches
in depth;

2. News dispensers may be chained or otherwise attached to one
another; however, no more than three news dispensers may be joined
together in this manner, and a space of no less than 18 inches shall
separate each group of three news dispensers so attached.

3. No news dispenser shall be used for advertising signs or publicity
purposes other than that dealing with the display, sale, or purchase of
a newspaper or periodical sold therein.

4. Every news dispenser placed on the State highway right-of-way
shall have affixed thereto in a place where such information may be
easily seen, the name, address, and telephone number of the owner and
person (if different from the owner) responsible for maintaining the news
dispenser.

5. Any news dispenser maintained on any State right-of-way which
creates an imminent, unreasonable hazard to pedestrians or traffic or
interferes with the response to an emergency situation by a public
officer, fire fighter, ambulance corps or medic, may be summarily
relocated to the nearest location not presenting said hazard. Any such
relocation shall be reported as soon as reasonably possible to the
permittee who shall relocate the news dispenser to any location which
is in compliance with the terms of these regulations.

6. Unless otherwise approved by the Department, no news dispenser
shall be chained, bolted or otherwise attached to any public fixture
located within the State highway right-of-way, including, but not limited
to, official signs, sign supports, guide rails, traffic signal supports,
highway lighting supports, controlier boxes, fire hydrants or bus
shelters.

7. News dispensers shall be securely placed so as to reasonably
prevent personal injury or property damage due to tilting, tipping or
overturning.

8. Every news dispenser shall be maintained so that:

i, It is reasonably free of dirt and grease;

ii. It is reasonably free of chipped, faded, peeling and cracked paint;

iii. It is reasonably free of rust and corrosion;

iv. The structural parts thereof are intact.

SUBCHAPTER S. CONDITIONS, NOTICE OF VIOLATIONS
AND APPEALS

16:41B-5.1 General requirements

(a) The continued placement, use and maintenance of news dis-
pensers is conditioned upon compliance with all of the provisions of this
chapter. If any of the provisions of this chapter are alleged to have been
violated or if the location, installation, or condition of the news dis-
penser no longer meets with the specifications of this chapter and any
amendments thereto, the permittee shall be notified of the non-com-
pliance by registered mail.

(b) The notice shall state the specific provision(s) of this chapter
which it is alleged have been violated.

(c) The notice shall further state, upon request, if made by the
permittee within fifteen (15) days of the receipt of said notice, the
official issuing the notice of violation shall meet with the permittee to
discuss the basis for the determination that a violation exists and any
proposed means of eliminating any violations. That meeting shall take
place within thirty (30) days of said request. A request for such a
meeting shall stay the further enforcement of this chapter, except in
emergency situations as set forth in section 4.1(c)5. Following any such
meeting, the official issuing the notice of violation may rescind the
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notice if it is determined that there was no violation or in the event
the alleged violation is otherwise eliminated. The official may also grant
time for the correction of any violation upon request.

(d) If, within 30 days after mailing the notice of non-compliance, or
within 30 days after the aforesaid meeting, in the event a meeting is
requested and does not resolve the dispute in a mutually acceptable
manner, the permittee has failed to remove the news dispenser or
otherwise correct the violation or reason for non-compliance, the permit
shall be revoked and the permittee shall be notified by registered mail
that the permit has been revoked.

(e) A permittee or applicant may appeal from a decision to revoke
a permit or a decision not to grant a permit within 15 days of the date
of receipt of a revocation notice or a notice that a permit has not been
granted. The permittee or applicant shall file a letter of appeal from
the decision and request either a hearing in accordance with Department
procedures or that the letter of appeal be forwarded by the Department
to the Office of Administrative Law as a contested case. In the event
an informal Department hearing is requested, any decision therefrom
may be referred to the Office of Administrative Law for a de novo
hearing. Any appeal shall stay enforcement of this chapter except in
emergency situations as set forth in section 4.1(c)5.

() If the permittee (or applicant where no permit has been issued)
fails to appeal from the revocation of a permit or a decision not to grant
a permit, and does not remove or have removed the news dispenser in
question within 30 days from the receipt of a revocation notice or a
notice that a permit has not been granted, the news dispenser shall be
removed by the Department of Transportation maintenance forces and
stored at a Department of Transportation maintenance yard. The per-
mittee or applicant shall be notified by registered mail of the location
of the news dispenser and the hours when it may be obtained. The
Department of Transportation shall not be liable for any damage to
the news dispenser, to any material contained therein, or for any lost
sales caused by the removal, transportation or storage of the news
dispenser. A charge of $50.00 shall be levied by the Department. If a
permittee (or applicant where no permit has been issued) is unsuccessful
on appeal, the permittee or applicant shall have 30 days within which
to remove the news dispenser. If the news dispenser is not removed
within 30 days, the Department of Transportation shall remove it in
accordance with the procedures set forth above.

SUBCHAPTER 6. SEVERABILITY

16:41B-6.1 General requirements

If any provision of this chapter is held invalid, the remainder of the
chapter shall not be affected thereby, and shall remain in full force and
effect,

TREASURY-GENERAL
DIVISION OF PENSIONS

For the following proposals, submit comments by July 6, 1988 to:
Peter J. Gorman, Esq.
Administrative Practice Officer
Division of Pensions
20 West Front St.
CN 295
Trenton, New Jersey 08625

(a)
Administration
Minimum Adjustments
Proposed Amendment: N.J.A.C. 17:1-1.10

Authorized By: Douglas R. Forrester, Director, Division of
Pensions.

Authority: N.J.S.A. 52:18A-96 et seq.

Proposal Number: PRN 1988-279.

The agency proposal follows:
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Summary
The proposed amendment adds a new subsection concerning the treat-
ment of bad balances in withdrawn accounts in an amount between $50.01
and $100.00 which are owed 1o the withdrawn member. Such balances
will be paid without further analysis to the employee and sent to the
employer of record.

Social Impact
The proposed amendment will only affect members who have
withdrawn their contributions from a State-administered retirement sys-
tem and subsequently it is determined that a bad balance in the range
between $50.01 and $100.00 exists in such account. The frequency of such
occurrences and the amounts involved are insignificantly small.

Economic Impact
There does not appear to be any significant, adverse, economic impact
upon the members affected by this proposal or the retirement systems
involved.

Regulatory Flexibility Statement
Since the rules of the Division of Pensions only impact upon public
employers and/or employees, this proposal will not affect small busi-
nesses or private industry in general.

Full text of the proposal follows (additions indicated in boldface
thus).

17:1-1.10 Minimum adjustments

(a)-(b) (No change.)

(c) A bad balance of $50.01 to $100.00 which is owed to a withdrawn
member shall be paid without any further analysis of the member’s
account. Payment will be made to the employee and forwarded to the
last employer of record.

Recodify existing (¢)-(¢) as (d)~(f) (No change in text.)

(b)
Teachers’ Pension and Annuity Fund
Proposed Readoption: N.J.A.C. 17:3

Authorized By: Anthony Ferrazza, Secretary, Teachers’ Pension
and Annuity Fund.

Authority: N.J.S.A. [8A:66-56.

Proposal Number: PRN 1988-273.

The agency proposal follows:

Summary

The Board of Trustees of the Teachers’ Pension and Annuity Fund
and the Division of Pensions are constantly reviewing N.J.A.C. 17:3,
which governs the Teachers® Pension and Annuity Fund, and which is
scheduled to expire pursuant to Executive Order No. 66(1978) on June
6, 1988. When the Division of Pensions becomes aware of a change in
the laws or a court decision that possibly could affect the Teachers’
Pension and Annuity Fund, steps are taken to propose amendments to
N.J.A.C. 17:3 to conform to the new laws or court decision. Additionally,
the rules have been periodically reviewed within the Division of Pensions
to ascertain if the current rules are necessary and/or cost efficient. After
careful scrutiny of the current rules in N.J.A.C. 17:3, the Division and
the Board of Trustees are satisfied that the rules are necessary for the
efficient operation of the Teachers’ Pension and Annuity Fund. Accord-
ingly, the Division of Pensions, in conjunction with the Board of Trustees
of the Teachers' Pension and Annuity Fund, proposes to readopt without
change the current rules within N.J.A.C. 17:3.

The current rules within N.J.A.C. 17:3 outline the procedures govern-
ing the administration, enrollment, insurance and death benefits, mem-
bership, purchases and eligibile service, retirement and transfers in the
Teachers’ Pension and Annuity Fund.

Social Impact
The rules governing the administration of the Teachers’ Pension and
Annuity Fund affect past, present and future members of the Teachers'
Pension and Annuity Fund. Since public funds are utilized to pay for
a portion of the benefits and claims paid to retirants and members of
the system, the taxpaying public also can be affected by these adminis-
trative rules.

(CITE 20 N.J.R. 1181)
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Economic Impact

While the readoption of the rules in itself will not present any adverse
economic impact to the public, the payments of the benefits and claims
mandated by the statutes are funded by public employer contributions
and thus indirectly by the taxpayers. If the administrative rules are not
readopted, the benefits and claims that are mandated in the laws must
still be paid. Without the administrative rules to provide for the efficient
operation of the system, financial chaos would occur.

Regulatory Flexibility Statement
Since the rules of the Division of Pensions only impact upon public
employers and/or employees, this proposal will not have any adverse
effect upon small businesses or private industry in general.

Full text of the proposed readoption can be found in the New
Jersey Administrative Code at NJ.A.C. 17:3.

(a)
State Health Benefits Program
Retired Employee Defined

Proposed Amendment: N.J.A.C. 17:9-6.1

Authorized By: Gaius Mount, Secretary, State Health Benefits
Commission.

Authority: N.J.S.A. 52:14-17.27.

Proposal Number: PRN 1988-274.

The agency proposal follows:

Summary

The purpose of this proposed amendment is to change the pre-retire-
ment coverage requirement for eligibility for continuation of coverage
into retirement under the State Health Benefits Program. Under the
current rule, a person must be covered under the program immediately
preceding retirement to continue coverage into retirement. The rules also
provide for continuation of coverage in situations where a person did
not have coverage immediately preceding retirement but was on an of-
ficial leave of absence without pay because of illness, or there was a delay
in approval of retirement or a lapse in coverage through no fault of the
employee. However, aside from these exceptions, the basic requirement
is that an employee has to be covered under the program at the time
of retirement in order to continue the coverage into retirement.

Participation in the State Health Benefits Program is optional with the
employees of participating employers and may be elected during any
annual enrollment period. Some employees eligible for coverage choose
not to participate because they are adequately covered under their
spouses’ policies. These employees save both their employers and the
program money because the employer does not have to pay premiums
on their behalf and the program incurs no liability for their health care
coverage. If these employees do not elect the coverage in the year immedi-
ately preceding retirement, they will not be eligible for coverage in retire-
ment. This would also make them ineligible for employer payment of the
premiums for the coverage if they otherwise qualify for it. Employees
in such a situation should not be harmed by their choice not to avail
themselves of the benefits of the program if the employees felt they did
not need the benefits. Nor should these employees be required to take
the coverage in the year preceding retirement just to qualify for continu-
ation of coverage into retirement.

(CITE 20 N.J.R. 1182)
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This proposed amendment provides that an employee would only have
to be eligible for coverage immediately preceding retirement to be eligible
for coverage in retirement. Pre-retirement eligibility would be determined
under the rules concerning eligibility for employees to participate in the
program. Retirees under the Teachers’ Pension and Annuity Fund
(TPAF) who are eligible to participate in the program and eligible for
state payment of the premiums under P.L. 1987, ¢.384 regardless of
whether their employers participated in the program would have to be
eligible for coverage under their employers’ health insurance plans im-
mediately preceding retirement.

Social Impact
This proposed amendment will be beneficial to all employees eligible
to participate in the State Health Beriefits Program because the amend-
ment provides that these employees will be eligible for coverage in retire-
ment regardless of whether they availed themselves of the opportunity
to have the coverage while they were employed, provided that they were
cligible for the coverage as an employee.

Economic Impact

It is anticipated that this proposed amendment will not have any
significant economic impact on the State Health Benefits Program. The
number of employees affected by this amendment is expected to be small.
Most employees who might be affected by the change would have to pay
for their coverage in retirement. For those affected employees who qualify
for state or local employer payment of the premiums for coverage in
retirement, any additional cost could well be offset by savings from not
requiring all employees to participate in the program in the year immedi-
ately preceding retirement to qualify for continued coverage in retirement.

Regulatory Flexibility Statement
The rules of the State Health Benefits Commission affect only public
employers and employees. Thus, this proposed amendment will not have
any adverse effect upon small businesses or private industry in general.
A regulatory flexibility analysis is not required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated by brackets [thus]).

17:9-6.1 Retired employee defined

(a) “‘Retired employee™ means a person who is [covered] eligible
for coverage under the program, or under the health insurance plan
of the person’s employer where the employer is not participating in the
program and the person is eligible to participate under P.L. 1987, ¢.384,
immediately preceding retirement and receives a periodic retirement
allowance from a State or locally administered retirement system or
plan upon retirement. This *‘retired employee™ status, once estab-
lished, will continue in effect even though the employer is subsequent-
ly disbanded and no successor agency is created upon the dissolution
of such employer. An employee who continued his or her coverage
while on an official leave of absence for illness without pay but whose
coverage terminated when his or her leave exceeded the period estab-
lished by the statute for the continuation of coverage for such leave,
will be permitted to elect to continue [Health Benefits) health benefits
coverage into retirement provided such leave was in effect immedi-
ately preceding the date of his or her retirement.

(b)-(h) (No change.)
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PERSONNEL

RULE ADOPTIONS

PERSONNEL
(a)

MERIT SYSTEM BOARD

General Rules and Department Organization

Definitions

Adopted Amendment: N.J.A.C. 4A:1-1.3

Proposed: February 16, 1988 at 20 N.J.R. 326(a).

Adopted: May 3, 1988 by the Merit System Board, Eugene J.
McCaffrey, Sr., Commissioner, Department of Personnel.

Filed: May 12, 1988 as R.1988 d.258, without change.

Authority: N.J.S.A. 11A:2-6(d), 11A:4-1 and 11A:4-3.

Effective Date: June 6, 1988.
Expiration Date: October 5, 1992.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

4A:1-1.3 Definitions
The following words and terms, when used in these rules, shall have
the following meanings unless the context clearly indicates otherwise.

“Closing date for examination™ means the date by which an appli-
cant for an examination must meet all of the requirements contained
in the examination announcement.

“Filing date for examination™ means the date by which an appli-
cation for an examination must be received in the office designated
in the announcement. When mailed, the filing date is the date by
which a properly addressed application must be postmarked.

“Title scope™ means a defined group of job titles used as a factor
in determining eligibility for promotional examinations. Title scope
may also include educational, experience and other specific require-
ments,

“Unit scope™ means a defined part of a governmental agency used
as a factor in determining eligibility for promotional examinations.

(b)
MERIT SYSTEM BOARD
Selection and Appointment

Adopted New Rules: N.J.A.C. 4A:4

Adopted Repeals: N.J.A.C. 4:1-8, 4:1-9, 4:1-10.2
through 4:1-10.5, 4:1-11, 4:1-12, 4:1-13, 4:1-14,
4:1-15, 4:1-16.13, 4:2-6.3, 4:2-11, 4:2-13, 4:2-14.1,
4:2-15.1, 4:3-6.4, 4:3-11.1, 4:3-13.2 and 4:3-14

Proposed: February 16, 1988 at 20 N.J.R. 327(a).

Adopted: May 3, 1988 by the Merit System Board, Eugene J.
McCaffrey, Sr., Commissioner, Department of Personnel.

Filed: April 20, 1988 as R.1988 d.259, with substantive and
technical changes not requiring additional public notice and
comment (sce N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 11A:2-6(d), 11A:2-11, 11A:2-12, 11A:2-13
through [1A:2-15, 11A:2-20, 11A:4-1 et seq., | 1A:7-13,
40A:14-127, 40A:14-12 and 38:23A-2.

Effective Date: June 6, 1988.

Expiration Date: June 6, 1993.
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Summary of Public Comments and Agency Responses:

COMMENT: A group of employees from the Division of Motor Ve-
hicles in Ledgewood and three representatives of Communications
Workers of America (CWA) Local 1037 expressed opposition to the title
consolidation process currently being undertaken by the Department of
Personnel. The Ledgewood employees stated that broader job titles would
dilute the identity of individual jobs.

RESPONSE: Title consolidation is a classification issue, which is not
addressed in this chapter. Classification issues are addressed in the
proposed Chapter N.J.A.C. 4A:3. See the April 18, 1988 New Jersey
Register at 20 N.J.R. 846(a).

COMMENT: A representative of CWA Local 1037 suggested that
there should be a rule prohibiting the adoption of any rule or the taking
of any action that “‘weakens” any provisions of a union contract. Along
these lines, this representative, along with another representative of Local
1037, opposed the Performance Assessment Review (PAR) grievance
procedures outlined in N.J.A.C. 4A:6-5.3 because such procedures inter-
fere with collectively bargained labor contracts. A third representative
of Local 1037 opposed any rules which interfere with CWA contracts.

RESPONSE: The Commissioner of Personnel and the Merit System
Board are bound by Title 11A of the New Jersey Statutes to adopt rules
consistent with that statute. Thus, these rules are intended to implement
the law faithfully. It should be noted that the PAR procedures are not
part of this adoption, but instead were effective on January 4, 1988 as
part of N.J.A.C. 4A:6.

COMMENT: The President of the Civil Service Association (CSA)
commented that N.J.A.C. 4A:4-1.]1 should be amended to include
eligibility criteria for unclassified appointments and that the appointing
authority should be required to present documentation to the Department
of Personnel that unclassified appointees meet these criteria.

RESPONSE: The Department of Personnel does have authority to
review unclassified appointments to ensure appropriate job functions and
such could not be listed in a rule due to the number of titles at issue.

COMMENT: Camden Council No. 10 commented that N.J.A.C.
4A:4-1.3(c) should be clarified with respect to what promotional examin-
ation procedures would be utilized for the appointment of permanent
employees serving in the noncompetitive division.

RESPONSE: Promotional examination procedures are described in
N.JA.C. 4A:4-2.4 and 4A:4-2.5.

COMMENT: A representative of CWA Local 1033 proposed that
N.J.A.C. 4A:4-1.3(c) be amended to require consent of a negotiations unit
representative before an employee in the noncompetitive division may be
promoted to a title in the competitive division.

RESPONSE: The rule is a codification of statutory authority and, as
such, cannot include a provision permitting another party, management
or labor, to perform an additional approval procedure.

COMMENT: Camden Council No. 10 stated that the phrase “in ap-
propriate situations” in N.J.A.C. 4A:4-1.3(c)2 should be taken out be-
cause it invites wide interpretation. A representative of CWA Local 1038
suggested that “appropriate” be better defined.

RESPONSE: Since every possible situation could not be set in the

. rules, “in appropriate situations”’ addresses the discretionary function of

the Commissioner in these matters.

COMMENT: The CWA Area Director and a representative of CWA
Local 1037 opposed the adoption of N.J.A.C. 4A:4-1.4 because con-
ditional appointments, which the rule authorizes, are not permitted by
statute. A representative of CWA Local 1038 opposed N.J.A.C. 4A:4-1.4
because it would codify problems encountered concerning tentative titles.

RESPONSE: A conditional regular appointment is intended to
provide employees with notice of a challenge that could affect their
appointments. Furthermore, the conditional regular appointment is
necessary to deal effectively and fairly with the numerous instances in
which appeals and other challenges exist which may affect final appoint-
ments. Conditional appointments have no relationship to tentative titles.

COMMENT: Camden Council No. 10 proposed that N.JA.C.
4A:4-1.4(a) be changed to read that a “‘conditional regular appointment
shall be made” where an appeal may influence final appointment de-
cisions.

RESPONSE: The language of the rule should remain to best address
different situations, depending on the nature and merits of a pending
appeal.

(CITE 20 N.J.R. 1183)
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COMMENT: The Director of Personnel of Camden County opposed
N.J.A.C. 4A:4-1.4(d), which requires the appointing authority to advise
conditional appointees of their “‘status and rights.” He stated that if the
Department of Personnel is responsible for appellate decisions, that de-
partment should inform conditional appointees of their status and rights.

RESPONSE: Ultimately, appointments are made by individual ap-
pointing authorities which can best inform appointees of any encum-
brances which may be placed on their employment.

COMMENT: The CWA Area Director and representatives of Local
1037 and 1038 stated that N.J.A.C. 4A:4-1.5 should include a rule codify-
ing the 12-month limitation on provisional appointments. One representa-
tive of CWA Local 1037 suggested standards be placed in the rule for
permitting an appointing authority to make a provisional appointment.
Another representative of Local 1037 proposed that an appointing
authority be fined if it did not adhere to the one-year limitation. The
President of CSA proposed that provisional appointments last no more
than six months and that an appointing authority who wishes to appoint
a provisional employee be required to file a request with the Department
of Personnel that an examination for the subject title be conducted and
to certify that the provisional appointee meets the minimum requirements
of the title.

RESPONSE: It is not necessary to repeat the statutory provision of
N.J.S.A. 11A:4-13(b) and enforcement mechanisms are already found in
N.J.A.C. 4A:10. Standards for the appropriate use of provisional appoint-
ments are found at N.J.A.C. 4A:4-1.5(a). It should be noted, however,
that the appointment of a provisional is considered a request for an
examination. Further, the appointing authority is required to certify the
qualifications of the provisional appointee.

COMMENT: The President of CSA proposed that a limit be placed
on the total number of provisional appointments and the aggregate time
that an employee of one appointing authority may hold provisional
employment for any number of titles.

RESPONSE: The number of provisionals has been steadily decreasing.
The comment has merit if measures to eliminate abuses in provisional
appointments are not successful, such as aggressive enforcement actions.
The Department intends to monitor this situation.

COMMENT: A representative of CWA Local 1033 expressed support
for N.J.A.C. 4A:4-1.5(a)l, but urged that a clause be added to N.J.A.C.
4A:4-1.5(a)3 stating that an appointing authority must specify the reasons
why a failure to make a provisional appointment will ‘‘setiously impair
its work.” The Director of Personnel of Camden County opposed
N.J.A.C. 4A:4-1.5(a)l because it would effectively limit the choice an
appointing authority has in appointing competent employees and limit
the use of the “rule of three.” A local government manager stated that
the provision should instead permit an appointing authority to show the
Department of Personnel that eligibles on a list have been interviewed
and that a remaining eligible is not appropriate for a vacancy, so that
the appointing authority may be excused from appointing the remaining
eligible provisionally.

RESPONSE: The language of the rule tracks the statutory provision
found at N.J.S.A. 11A:4-13(b). The suggested changes would be inconsis-
tent with the statute, which is aimed at limiting provisional appointments.

COMMENT: A representative of CWA Local 1033 proposed an
amendment to N.J.A.C. 4A:4-1.5 which would prohibit the disqualifica-
tion of a provisional employee who has not applied for the examination
for his or her title from taking the examination where the appointing
authority has not made a good faith effort to make the employee aware
of the examination announcement. Camden Council No. 10 stated that
N.J.A.C. 4A:4-1.5(b) should not make it mandatory that a provisional
employee who fails to apply for and take an examination for the em-
ployee’s title be removed. A representative of CWA lLocal 1037 stated
that this provision is unfair.

RESPONSE: The Department of Personnel has examined many ways
of reducing the number of provisional appointments which still exist in
the career service. One effective way, incorporated in this provision, is
to reduce the number of situations when the issuance of a certification
forces displacement of a provisional appointee. It would run counter to
the notion of a merit system to permit a provisional employee to stay
in a title from which the employee will have to be removed once an eligible
list is promulgated and a certification is issued. Moreover, it is not
burdensome to require the provisional appointee to apply for the examin-
ation.

COMMENT: The President of CWA Local 1085 proposed that
N.J.A.C. 4A:4-1.5(b) include a **good cause™ exception to the mandatory
removal of a provisional employee who has not applied for the examin-
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ation for his or her title. He also proposed that, to help reduce the number
of provisional employees pursuant to N.J.S.A. 11A:4-13(b), a provisional
employee receive permanent status if an examination has not been sched-
uled for the employee’s title within 12 months,

RESPONSE: The intent of this rule is to reduce numbers of provisional
appointments. It is recognized that an individual case may present a
legitimate basis to not invoke this rule on petition to the Board.

COMMENT: The CWA Area Director and the President of CWA
Local 1085 opposed the inclusion of a rule on interim appointments found
at N.J.A.C. 4A:4-1.6, because this type of appointment is not expressly
authorized by N.J.S.A. [1A:4-13. The President of CWA Local 1085
proposed that the layoff rules be amended, in lieu of a rule on interim
appointments, to permit an employee seniority credit for time the em-
ployee spent on a leave of absence. He also commented that NJ.A.C.
4A:4-1.6(a) would read better if it stated that an interim appointment
is to be made to a position, rather than to a title, in local service. A
representative of CWA Local 1033 opposed interim appointments be-
cause they would promote favoritism.

RESPONSE: The intent of this rule is to codify a procedure that was
upheld in In re Viviani, 184 N.J. Super. 582 (App. Div. 1982). The
commenter’s proposal with respect to the layoffs should be considered
when the layoff rules are reviewed in the near future.

COMMENT: A representative of CWA Local 1038 opposed the
language in N.J.A.C. 4A:4-1.6 which permits the appointing authority
to create an interim appointment. He proposed that such an appointment
be mandatory where the conditions of the rule are met. He also proposed
that the employee who receives an interim appointment receive retroactive
seniority in the title he or she is serving in on an interim basis.

RESPONSE: The rule is worded as it is to give the appointing authority
the option of making an interim appointment or leaving a vacancy. Since
the interim appointee maintains seniority in his or her permanent title,
it is not possible to also accrue seniority in another title,

COMMENT: The President of CSA proposed that N.J.S.A. 4A:4-1.6
include a provision requiring the appointing authority to certify to the
Department of Personnel that the interim appointee meets the minimum
requirements of the title to which he or she is to be appointed.

RESPONSE: N.J.A.C. 4A:4-1.6(b) already requires that an interim
appointee possess the minimum qualifications for the title at issue.
Subsection (c) also requires that an interim appointment to a title be made
from an existing, complete eligible list for the title. Furthermore, N.J.A.C.
4A:10 includes enforcement mechanisms for requirements under the law
and rules.

COMMENT: The Executive Director of the Housing Authority of the
City of Camden suggested that N.J.A.C. 4A:4-1.6(c), which requires that
an interim appointment to a title be made from an existing, complete
eligible list, be limited to promotional lists. In the case of an open-
competitive list, he stated, the appointing authority should have the
flexibility to appoint another employee to the title in question to whom
the appointing authority wishes to give a training opportunity.

RESPONSE: The commenter’s proposal would be inconsistent with the
statutory preference for filling vacancies through competitive procedures.
Moreover, experience with this procedure has shown that appointments
are usually made from within the agency, since those not currently em-
ployed by the agency are generally not interested in a position which is
interim in nature.

COMMENT: The President of CWA Local 1085 commented that
N.J.A.C. 4A:4-1.7, which concerns temporary appointments, must in-
clude more stringent criteria for the approval of such appointments,
because the rule would permit one position to be filled on a temporary
basis perpetually. The CWA Area Director also stated that the right to
make temporary appointments has been abused by appointing
authorities, particularly in local service. The President of CWA Local
1085 further stated, along with a representative of CWA Local 1037, that
no statutory authority exists for making a temporary appointment to a
permanent position, as provided in N.J.A.C. 4A:4-1.7(d). A representa-
tive of CWA Lcoal 1038 stated that the phrase “‘appropriate circum-
stances” in subsection (d) should be defined.

RESPONSE: The rule has been revised to reflect current procedures
as well as to respond to the comments. As originally proposed, the
language of the rule was inaccurate since the Department of Personnel
does not establish positions in either State or local service. In local service,
the appointing authority generally authorizes job titles and in some cases
establishes positions. In State service, positions are established through
the budget process. In either case, it is the Department of Personnel’s
responsibility to examine whether the job assignment is ongoing or of
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limited duration (regardless of the label placed on the position) and, on
that basis, determine whether the position may be filled through a tempor-
ary appointment. As revised, N.J.A.C. 4A:4-1.7 would not permit a
position to be filled on a temporary basis beyond the statutory limit.

COMMENT: The President of CSA commented that the appointing
authority should be required to document for the Department of Person-
nel that a temporary appointee possesses the minimum qualifications for
the title to which he or she is to be appointed.

RESPONSE: N.J.A.C. 4A:4-1.7(b) already requires that a temporary
appointee possess the minimum qualifications necessary for the title at
issue. Enforcement mechanisms exist in N.J.A.C. 4A:10 in the event of
a specific violation.

COMMENT: A representative of CWA Local 1033 opposed language
in N.J.A.C. 4A:4-1.9(a) which would sanction the return of an employee
serving in a working test period to the employee’s permanent title.

RESPONSE: This provision is not intended as a mechanism for the
shortening of a working test period. It simply clarifies the rights of
permanent employees who choose to leave their probationary title or who
do not successfully complete the working test period. For other rules on
the working test period, see N.J. A.C. 4A:4-5.

COMMENT: A presentative of CWA Local 1038 proposed that the
phrase “within current continuous service” in N.J.A.C. 4A:4-1.9(a)! be
deleted so that an employee could be returned to an earlier permanent
title from which there had been a break in service.

RESPONSE: The implementation of this comment would adversely
affect other employees without notice, which would be inequitable.

COMMENT: Camden Council No. 10 and the President of CSA
suggested that N.J.A.C. 4A:4-1.9(a)2 be changed to state that an or-
ganizational unit in local service is coextensive with the local jurisdiction.

RESPONSE: An organizational unit is not defined in local service as
an entire jurisdiction since the size and organization of local governments
vary greatly. N.J.A.C. 4A:4-1.9(c)] permits an employee and appointing
authority to agree to the return of the employee to employment in a
different organizational unit if the employee’s original organizational unit
does not have openings or has changed.

COMMENT: The President of the CSA and a representative of CWA
Local 1038 stated that the employee should be permitted to choose one
of the two options in N.J.A.C. 4A:4-1.9(c) rather than reach an agreement
with the appointing authority as to which procedure will be used for the
employee’s return to a permanent title. The CWA Area Director stated
that N.J.A.C. 4A:4-1.9(b) and (e) should be changed to provide that all
optional procedures for an employee’s return to a permanent title be the
employee’s choice, rather than that of the appointing authority.

RESPONSE: The appointing authority must participate in all of the
above-referenced procedures because it is not only the employee who is
affected by his or her return to a permanent title, but other employees,
as well as the agency’s operations.

COMMENT: The Director of Personnel of Camden County stated that
N.J.A.C. 4A:4-1.10(a), which requires that all “appointments, promo-
tions and related personnel actions’ are subject to the Department of
Personnel’s approval, is not authorized by statute because it seems to
cover the unclassified service. He objected to N.J.A.C. 4A:4-1.10(b) be-
cause the Department of Personnel, rather than the appointing authority,
should advise employees of personnel actions approved by the Depart-
ment.

RESPONSE: The Department of Personnel has a role in reviewing
unclassified appointments and the Department must reserve the right to
review such matters. As for N.J.A.C. 4A:4-1.10(b), since the appointing
authority is the employer of those affected by personnel actions, the
appointing authority is best suited to communicate the approval or disap-
proval of personnel actions. In the case of disapproval, it is certainly
appropriate for the appointing authority to inform the affected employee
of the fact as well as the reason for the Department of Personnel’s action.

COMMENT: Camden Council No. 10 proposed that time periods be
added to N.J.A.C. 4A:4-1.10(a) and (b) concerning the time within which
paperwork for personnel actions may be processed.

RESPONSE: Time periods are generally found in other rules which
deal with specific personnel actions.

COMMENT: A representative of CWA Local 1038 stated that
N.J.A.C. 4A:4-1.10 should include provisions on how the Department
of Personnel will enforce its approval of appointments, promotions and
related personnel actions. A representative of CWA Local 1038 stated
that the rule should be amended to provide that the Department of
Personnel will be responsible for any error, misapplication or blatant
disregard of rules by appointing authorities.
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RESPONSE: N.J.A.C. 4A:10 includes the provisions on rule enforce-
ment.

COMMENT: Representatives from CWA Locals 1037 and 1038 criti-
cized N.J.A.C. 4A:4-2.1(a), and a group of employees in the Division of
Motor Vehicles opposed the provision, which permits the notice of an
open competitive examination to be announced by appropriate means
other than in the monthly job bulletin. The President of Local 1085
suggested that any means of posting a job opportunity other than in a
monthly bulletin should be an additional, rather than substitute, measure.

RESPONSE: The monthly job bulletin will remain the primary means
of announcing open competitive examinations, but the rule as proposed
recognizes the need to reach targeted recruitment groups as appropriate
and where announcements may be necessary between monthly job listings
because of an emergent situation.

COMMENT: A representative of CWA Local 1033 proposed that
N.J.A.C. 4A:4-2.1 be amended to include a provision that examination
announcements and applications be available at every State and local
government jobsite where more than five people work. The President of
CSA suggested that the appointing authority should mail or otherwise
provide individual notice of promotional examinations to all employees
who are eligible for these examinations.

RESPONSE: The Merit System Board believes that the provisions for
examination announcements found in N.J.A.C. 4A:4-2.1(a) and (b) allow
for widespread and effective publicity of the announcements.
Furthermore, delivery to every State and local government jobsite in New
Jersey of announcements and applications beyond what the rule provides
for would be costly and not administratively feasible. With regard to
promotional examinations, subsection (b) already provides for delivery
of announcements and applications to each eligible employee.

COMMENT: A representative of CWA Local 1033 stated that
N.JLA.C. 4A:4-2.1(b) should be deleted because the posting of job notices
is solely within the province of collective bargaining.

RESPONSE: N.J.S.A. 11A:4-1(a) permits the Commissioner of Per-
sonnel to provide for the announcements of examinations. The provision
in N.J.A.C. 4A:4-2.1(b) on the posting of promotional job notices codifies
the Commissioner’s statutory authority to provide for examination an-
nouncements.

COMMENT: A representative of CWA Local 1033 proposed that
N.J.A.C. 4A:4-2.1(c) include a provision requiring that the type of exam-
ination to be administered be included in the examination announcement.

RESPONSE: The elements required to be included in the examination
announcement pursuant to NJ.A.C. 4A:4-2.1(c) do not comprise an
exhaustive list but instead present items to be included in all an-
nouncements. It generally has been the practice of the Department of
Personnel to specify in the announcement the type of examination to be
given.

COMMENT: The Director of Personnel of Camden County stated
that NJ.A.C. 4A:4-2.1(g) should be amended to permit the appointing
“authority to have access to examination applications because the appoint-
ing authority may have information that a particular applicant has
falsified an application. A representative of CWA Local 1038 proposed
that unions be given access to copies of examination applications so that
labor representatives may determine whether an applicant is not qualified.

RESPONSE: To promote a more efficient examination admission pro-
cess, the Department of Personnel makes the initial admission decision.
However, if an appointing authority has information that an applicant
has falsified an application, the appointing authority should inform the
Department of this situation. Likewise, the appointing authority would
have the right to request that an eligible’s name be removed from a list
if the appointing authority believes that the eligible does not possess the
minimum qualifications for a given title. A labor representative may
represent an applicant in an examination disqualification appeal. Examin-
ation candidates deserve confidentiality and any release of applications
to a labor representative would require general release of applications
to others.

COMMENT: Camden Council No. 10 suggested that N.J.A.C.
4A:4-2.2(a) include guidelines for choosing types of examinations to be
utilized for different titles. She also stated that the testing process charac-
terized by an evaluation of education, training or experience has been
overutilized and is not an objective measure of an applicant’s qualifi-
cations.

RESPONSE: The Department of Personnel is involved in a continual
process of evaluating testing modes and constructing examinations. The
rules could not contain set provisions on how certain types of examin-
ations may be designated for different titles. The validity of an examin-

(CITE 20 N.J.R. 1185)



PERSONNEL

ation which measures education, training or experience has been
recognized in the merit systems of various states and the Federal govern-
ment.

COMMENT: The President of CSA proposed that N.J.A.C.
4A:4-2.2(a)5 include procedures for the verification of education, training
or experience information on an examination application.

RESPONSE: Verification may be performed at any time, but is gener-
ally most useful prior to actual appointment rather than for every appli-
cation.

COMMENT: A representative of CWA Local 1038 stated that
N.J.A.C. 4A:4-2.2(b) is an impermissible delegation of examination
responsibilities to subject matter specialists, pursuant to N.J.S.A.
11A:2-12.

RESPONSE: The language of N.J.A.C. 4A:4-2.2(b) is taken directly
from N.J.S.A. 11A:4-1(d), which expressly permits the Commissioner of
Personnel to select special examiners to act as subject matter specialists.
Such specialists are subject to the directions of the Department and the
Department retains its decision-making control.

COMMENT: The President of CSA stated that N.J.A.C. 4A:4-2.3(a)
should be amended to include a provision permitting an open competitive
examination to be announced when the total number of permanent em-
ployees qualified for promotion exceed by fewer than three the total
number of anticipated vacancies.

RESPONSE: In response to the comment, this information has been
added to the rule.

COMMENT: A representative of CWA Local 1033 opposed having
a total of four possible criteria in N.J.A.C. 4A:4-2.3(a) for determining
whether to announce an open competitive examination. He proposed that
only N.JLA.C. 4A:4-2.3(a)! be retained.

RESPONSE: All of the criteria are necessary in light of varying cir-
cumstances where open competitive examinations are appropriate.

COMMENT: Camden Council No. 10 urged that N.J.A.C.
4A:4-2.3(a) include more restrictive guidelines as to when an announced
examination will be promotional and when it will be open competitive.
She also commented that the term “promotional unit scope” should be
defined.

RESPONSE: N.J.A.C. 4A:4-2.3(a) already includes specific guidelines
on when a promotional versus open competitive examination will be
appropriate. However, that subsection of the rule makes the promotional
course a priority and the open competitive choice a secondary one to
open up more promotional possibilities for current career service em-
ployees. Next, “unit scope™ for promotional examination eligibility is
defined in a proposed amendment to N.J.A.C. 4A:1-1.3. (See 20 N.J.R.
326(a)).

COMMENT: A representative of CWA Local 1038 proposed N.J.A.C.
4A:4-2.3(a)4 be amended to include a provision providing for a mechan-
ism by which clerical employees could attain upward mobility into pro-
fessional jobs.

RESPONSE: This is an issue pertinent to changes in the trainee rule,
dealt with in the proposed N.J.A.C. 4A:3 (See 20 N.J.R. 846(a)}), and
human resource development programs, already provided forin N.J.A.C.
4A:6.

COMMENT: A representative of CWA Local 1033 opposed the in-
clusion of a residency provision in the rules.

RESPONSE: Residency requirements for State employees are
authorized by N.J.S.A. 11A:4-3. Also, NJ.S.A. 40A:9-1.4 permits local
jurisdictions to adopt appropriate residency resolutions or ordinances.

COMMENT: The President of CWA Local 1085 proposed that
NJ.A.C. 4A:4-2.3(c) be changed to require that an open competitive
examination always be announced when a promotional examination is
announced. Camden Council No. 10 urged that N.J.A.C. 4A:4-2.3(c) be
deleted so that if it has been determined that a promotional examination
is the appropriate method for filling vacancies, then only that method
should be utilized.

RESPONSE: N.J.A.C. 4A:4-2.3(c) permits, but does not mandate, that
an open competitive examination be announced when a promotional
examination is announced. This is appropriate in certain cases since open
competitive recruitment may be needed to fill future vacancies. The
remainder of the rule emphasizes promotional opportunities for current
career service employees and regards the open competitive process as a
secondary measure. It should also be noted that N.J.A.C. 4A:4-3.7
provides that promotional eligible lists will always have priority over open
competitive eligible lists for the same title.

COMMENT: The President of CWA Local 1085 proposed that
N.J.A.C. 4A:4-2.4(a) be changed to state that promotional examinations
will be open to titles only within the same organizational unit. Further,
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he suggested that the rule should permit promotions from titles outside
the title series. He suggested that this be done when an employee has
been promoted provisionally from outside the title series, when no in-
line titles exist for the title in question, when the Commissioner of Person-
nel determines that an insufficient number of employees are serving in
in-line titles and when the appointing authority requests that promotions
be made from outside the title series. A representative of CWA Local
1038 suggested that N.J.A.C. 4A:4-2.4(a) have more liberal prerequisites.

RESPONSE: First, with regard to unit scopes, see 20 N.J.R. 326(a)
for the proposed amendment of the definition of unit scope at N.J.A.C.
4A:1-1.3.. In response to the comments, NJ.A.C. 4A:4.2.4 has been
modified in accordance with current procedures to provide options for
title scopes.

COMMENT: Camden Council No. 10 commented that N.J.A.C.
4A:4-2.4(a) and (b) should be changed to eliminate the title series concept
altogether for purposes of promotional eligibility, in favor of a focus on
skills and abilities.

RESPONSE: The title series has been found to be an effective promo-
tional tool, which emphasizes skills and abilities, and which provides
predictable career paths for employees.

COMMENT: The President of CSA suggested that N.J.A.C.
4A:4-2.4(b) be amended to state that applicants need meet the one year
continuous permanent service and open competitive requirements by the
date of the examination rather than by the closing date for examination
applications.

RESPONSE: The examination date is usually not certain at the time
an examination is announced. Even if the date is known, the question
of which applicants would amass the required education and experience
by that date could not always be predicted. Finally, to ensure smooth
administration of eligibility determinations, a mechanism must be in place
to identify the qualifications applicants have at a given time prior to the
examination date so that those who are ineligible may be notified of the
fact early in the process.

COMMENT: Camden Council No. 10 stated that N.J.A.C.
4A:4-2.4(c) should be clarified by including language describing in more
detail what the promotional rights are of employees who serve in the
noncompetitive division and guidelines for the type of test that may be
chosen to fill a given vacancy.

RESPONSE: This rule is substantially similar to the old rule, N.J.A.C.
4:1-10.2(e), which has worked well. The commenter has not specified
particular problems with this promotional process nor has she suggested
amendments.

COMMENT: A representative of CWA Local 1037 stated that
N.J.A.C. 4A:4-2.5, although it deals with promotional title scopes, is
really bureaucratic language for title consolidation, which she opposed.

RESPONSE: Title consolidation is not a subject of N.J.A.C. 4A:4 and
is not included in this rule.

COMMENT: A representative of CWA Local 1033 opposed the
provision in N.J.A.C. 4A:4-2.5(a)3, which gives the Commissioner of
Personnel discretion to decide whether open competitive requirements are
necessary for promotional examination eligibility. He also stated that the
rule should make it mandatory that applicants serving in titles which are
more than four class codes below the class code of the title under test
meet open competitive requirements.

RESPONSE: There may be situations in which open competitive re-
quirements will not be appropriate for eligibility for certain titles.

COMMENT: Camden Council No. 10 commented that N.J.A.C.
4A:4-2.6(a)] also demonstrates the need for more specific guidelines on
the type of examination that would be appropriate for a given title. She
also stated that this provision, which sets out a continuous permanent
service requirement for promotional eligibility, should be subject to the
out-of-title work provision in subsection (c).

RESPONSE: As noted above, N.J.A.C. 4A:4-2.3(a) includes specific
guidelines on when a promotional examination will be appropriate and
when an open competitive examination will be appropriate. It also should
be pointed out that N.J.A.C. 4A:4-2.6(c) is more relevant to an applicant’s
satisfaction of open competitive requirements, if any, rather than to the
amount of continuous permanent service an applicant may have in a given
title.

COMMENT: A representative of CWA Local 1033 opposed the
provision in N.J.LA.C. 4A:4-2.6(a)] which would deduct periods of
suspension and leaves of absence without pay from aggregate service for
purposes of promotional examination eligibility.

RESPONSE: This provision is designed to give credit to employees
for their actual service in a given title. It also ensures that employees who
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are able to demonstrate at least one year of continuous permanent service
have the background experience necessary for the title under test.

COMMENT: The President of CSA stated that N.J.A.C. 4A:4-2.6(a)
should be amended to require that an applicant for a promotional exam-
ination have one year of continuous permanent service and meet the open
competitive requirements by the date of the examination rather than by
the closing date for the examination.

RESPONSE: The reasons for requiring that these prerequisites be met
by the examination closing date are set out above in response to the
commenter’s identical proposal concerning N.J.A.C. 4A:4-2.4.

COMMENT: Camden Council No. 10, the personnel officer from the
Department of Agriculture and the President of CSA all urged the adop-
tion of Option Four with respect to N.J.A.C. 4A:4-2.6(c), which would
permit out-of-title work to be accepted from applicants for promotional
examinations with open competitive requirements in all situations. The
representative of Camden Council No. 10 added that the Department of
Personnel could require verification of the out-of-title work. Representa-
tives of CWA Locals 1033, 1038, 1085, and the CWA Area Director urged
the adoption of Option One, which would not permit out-of-title work
to be accepted in any situation. A representative of CWA Local 1037
stated that a rule permitting out-of-title work, if accepted, would promote
political favoritism. Two representatives from CWA Local 1037 expressed
opposition to all of the options for N.J.A.C 4A:4-2.6(c) concerning the
acceptance of out-of-title work for promotional examination eligibility.
The CWA Area Director also stated that no statutory basis exists for
the acceptance of out-of-title work for promotional examination eligibili-
ty. The Director of Personnel for Camden County urged the adoption
of Option Three, which would authorize the Department of Personnel
to accept out-of-title work for good cause and with verification.

RESPONSE: Option Two, which is basically the present procedure,
has worked well and will be continued. In addition, good cause now
specifically includes an affirmative action basis. The Director of EEO/AA
or other Departmental officials could provide information in this area
to the Board.

COMMENT: Camden Council No. 10 recommended the deletion of
N.J.A.C. 4A:4-2.6(g) which permits the shortening of the continuous
service requirement for promotional examinations to the duration of the
working test period if certain strict criteria are met.

RESPONSE: This provision is employee oriented to cases where too
few or virtually no applicants will be deemed eligible for a given promo-
tional examination.

COMMENT: A representative of CWA Local 1033 opposed N.J.A.C.
4A:4-2.7, which permits a candidate’s promotion upon waiver of com-
petitive examination.

RESPONSE: This rule mandates that certain criteria be met before
such a waiver of competitive examination may take place. These criteria
are designed to ensure that waiver will take place only when competitive
rankings are not likely.

COMMENT: A representative of CWA Local 1038 stated that
N.J.A.C. 4A:4-2.8 should be amended to include a provision that an
examination must be announced and conducted within nine months of
a provisional appointment, and that the following three months be re-
served for the disposition of the certification. He stated that this proposal
would enforce the statutory requirement that provisional appointments
last no more than 12 months.

RESPONSE: As noted elsewhere, enforcement mechanisms for the
rules are found in N.J.A.C. 4A:10. Also, implementation of the 12-month
limit is best accomplished by operational changes, which have been and
continue to be made.

COMMENT: A local government manager opposed the provision in
N.J.A.C. 4A:4-2.9(a)5 which prohibits the granting of a make-up examin-
ation where the reason for a candidate’s need for a make-up is a vacation
in a state contiguous to New Jersey. He stated that use of a mileage
formula, to be calculated from New Jersey’s borders, is a better way to
determine whether a vacationing candidate will be permitted to take a
make-up examination.

RESPONSE: A mileage formula would be too difficult to apply and
is subject to various and possibly differing calculations.

COMMENT: The President of CSA stated that N.J.A.C. 4A:4-2.9(c)
should include a provision for an extension of the five-day time period
for requesting a make-up examination.

RESPONSE: It is necessary to expedite make-up tests so that employ-
ment lists and appointments will not be delayed. Five days is a reasonable
period of time within which a candidate may submit a make-up request.
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COMMENT: Camden Council No. 10 suggested that the language of
N.J.A.C. 4A:4-2.9(d) be changed to state that “[m]ake-up examinations
will be administered, to the extent possible . ...”

RESPONSE: The adopted rule has been changed to address the com-
menter's concerns.

COMMENT: A representative of CWA Local 1033 stated that
N.J.A.C. 4A:4-2.10(c) should not require punishment of an applicant who
breaches examination security beyond a disqualification from the examin-
ation at issue and possible disqualification from future examinations.

RESPONSE: Depending on the seriousness of the applicant’s miscon-
duct, punishment beyond mere examination disqualification may be re-
quired under the criminal code.

COMMENT: Camden Council No. 10 proposed that N.J.A.C.
4A:4-2.11(b) be changed to state a residency requirement must be met
by a certain time following appointment of an eligible.

RESPONSE: Most residency requirements applicable in local govern-
ment services are statutory, and these statutes require that residency
requirements be met by the examination closing date. See N.J.S.A.
40A:9-1.4 for residency requirements for municipal employees.

COMMENT: The CWA Area Director and a representative of CWA
Local 1038 stated that the Department of Personnel does not have the
statutory authority to delegate the verification of an applicant’s residency
to an appointing authority.

RESPONSE: The verification of residency upon and after appoint-
ment, pursuant to N.J.A.C. 4A:4-2.11, is properly the function of the
employer since the appointing authority sets residency by resolution or
ordinance.

COMMENT: A representative of CWA Local 1038 opposed N.J.A.C.
4A:4-2.11(d), which establishes procedures for restricting an employee to
residency within a specific distance of a work site.

RESPONSE: Distance restrictions are not a common practice and this
rule does not authorize such restrictions as a general principle. The rule
simply codifies a procedure by which such restrictions may be established
where they are a bona fide qualification.

COMMENT: Camden Council No. 10 proposed that N.J.A.C.
4A:4-2.12(a) include guidelines as to when appropriate work experience
may be substituted for an educational requirement.

RESPONSE: It is not possible to put such specific matters in the rule
to apply to each of the thousands of job titles.

COMMENT: Camden Council No. 10 commented that N.J.A.C.
4A:4-2.12(a)l should be amended to further define ‘“major field of study™
to permit the institution which grants the degree to make the determina-
tion as to whether an applicant had a specific major in college.

RESPONSE: Where there are disputes on this issue, they may be
resolved through the appeals process.

COMMENT: A representative of CWA Local 1033 proposed that
N.J.A.C. 4A:4-2.15(a)l be amended to require that education and ex-
perience examination rating scales be provided, upon request, to an
examinee or to the examinee’s employee representative.

RESPONSE: Examinees are given the right to review their examin-
ation papers within 20 business days following notification by the Depart-
ment of Personnel of examination results, pursuant to N.J.A.C.
4A:4-6.4(c). In the case of education and experience rankings, access to
rating scales is provided.

COMMENT: A representative of CWA Local 1038 stated that
N.J.A.C. 4A:4-2.15(a)2 should include a provision making affirmative
action a factor in breaking ties in final earned ratings.

RESPONSE: N.J.A.C. 4A:4-2.15(a)2 merely states that ties shall not
be broken as set forth in N.J.S.A. 11A:4-8, However, appropriate af-
firmative action considerations would be applicable in the selection pro-
cess.

COMMENT: A representative of CWA Local 1033 proposed that
N.J.A.C. 4A:4-2.15(b) be amended to include a subsection (b)3, which
would require that all components of multi-part examinations be adminis-
tered as quickly as possible, but in no case should the administration of
all components take longer than six weeks.

RESPONSE: It is the intention of the Department of Personnel to
administer all components of a multi-part examination as quickly as
possible. However, there may be exigent circumstances to justify a longer
timeframe than ordinarily may be desired, For this reason, a specific time
constraint would not be appropriate.

COMMENT: Camden Council No. 10 and the President of CSA
stated that N.J.A.C. 4A:4-2.15(c) should not permit performance ratings
to be used as a scoring tool for promotional examinations. It is urged
that any scoring criteria not be used in a discretionary way, but consistent-
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ly. A representative of CWA Local 1038 proposed that seniority be a
mandatory factor in the scoring of a promotional examination.

RESPONSE: Seniority and performance ratings are consistently ap-
plied in State service. In local service, performance ratings presently are
not utilized. The comments raise a need for possible further explanation
of these matters in the rules which the Department will extensively review.

COMMENT: A representative of CWA Local 1033 proposed that
N.J.A.C. 4A:4-2.16 be amended to require that all examination records
be available for public inspection.

RESPONSE: As the rule now reads, only the examination an-
nouncement, a description of the examination and the eligible list are
available for public inspection. To permit applications and examination
papers to be available for public inspection would infringe on the privacy
rights of applicants. Further, public access to examination papers would
compromise necessary security measures.

COMMENT: A representative of CWA Local 1033 stated . that
NJ.A.C. 4A:4-3.1(a) be amended to state that the Commissioner of
Personnel “‘shali” establish the eligible lists enumerated in the rule, rather
than *“may,” because the Commissioner should not have the discretion
to establish types of eligible lists not specifically enumerated in the rule.
He also proposed the deletion of the phrase found in (a)3 and (a)4 that,
as one prerequisite to being placed on a regular reemployment list or
police or fire reemployment list, the former permanent employee’s re-
employment must be “certified by the appointing authority as being in
the best interests of the service . . . .” He stated that all former permanent
employees should have the chance to be reemployed.

RESPONSE: The language of this rule tracks the statutory language
found at N.J.S.A. 11A:4-9 with respect to all of the commenter’s con-
cerns.

COMMENT: The Executive Director of the Housing Authority of the
City of Camden proposed that N.J.A.C. 4A:4-3.1(a)$ and the layoff rules
be amended to limit special reemployment rights to the same organiza-
tional unit in which the employee originally held the title.

RESPONSE: This comment is beyond the scope of the rule, which
merely sets forth the types of eligible lists that the Commissioner of
Personnel may establish. The comment is relevant to review of the layoff
rules.

COMMENT: The President of CSA suggested that N.J.A.C. 4A:4-3.3
should be amended to make the duration of all regular reemployment
lists, rather than just police and fire reemployment lists, unlimited.

RESPONSE: N.J.S.A. 11A:4-7 only permits police and fire reemploy-
ment lists to be of unlimited duration.

COMMENT: The President of CSA stated that the phrase in N.J.A.C.
4A:4-3.4(a)1, which permits the Commissioner of Personnel to revive an
eligible list pursuant to a court order in a suit filed prior to the expiration
of the list, should be deleted. She stated that the time that suit was filed
should not be relevant to whether a list may be revived. A representative
of CWA Local 1033 proposed that a subsection (a)5 be added to the rule
to include providing relief in a civil rights matter as a reason for the
revival of a list.

RESPONSE: The rule tracks the statutory language found in N.J.S.A.
11A:4-6. This section of the law only permits the Commissioner of Per-
sonnel to revive a list pursuant to a court order where a suit has been
filed during the ‘“‘life of the list.”” As to a list revival as a form of relief
in a civil rights matter, an amendment to this effect is not necessary
because the current language of both N.J.S.A. 11A:4-6 and N.J.A.C.
4A:4-3.4(a)]l and (a)2 would permit such relief.

COMMENT: The President of CSA proposed that NJ.A.C.
4A:4-3.5(a)3 should be more specific on how eligible lists may be con-
solidated through the combining of names by scores.

RESPONSE: The language of this subsection is taken directly from
N.J.S.A. 11A:4-4(c), which provides the combining of eligibles’ names
by scores as an example of how the Commissioner of Personnel may
consolidate eligible lists. Subsections (a)l and (a)2 of the rule state more
specific ways which the Commissioner may use to consolidate eligible
lists.

COMMENT: Camden Council No. 10 stated that while the Council
does not oppose N.J.A.C. 4A:4-3.5(a), another provision should be added
concerning successive eligible lists for the same title. This provision should
provide for the cancellation of the original list where later examinations
were administered because of a flaw in the original examination.

RESPONSE: This rule addresses situations where the original examin-
ation administered is valid. If the original examination is invalid,
N.J.A.C. 4A:4-3.3(b) applies and permits cancellation of the resultant
eligible list.
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COMMENT: Camden Council No. 10 urged that N.J.A.C.
4A:4-3.7(a)l give special reemployment lists absolute preference over all
other lists regardless of the department in which an available position
is located. The President of CSA opposed N.J.A.C. 4A:4-3.7(a)2 which
gives promotional eligible lists priority over special reemployment lists
when the available position is in a department other than that from which
an eligible was laid off, laterally displaced or demoted in lieu of layoff.
The Executive Director of the Housing Authority of the City of Camden
proposed that the rule be changed to state that a special reemployment
list will have priority over an open competitive list, only, when the
available position is in a different jurisdiction from that which the eligible
was laid off, laterally displaced or demoted in lieu of layoff.

RESPONSE: The rule as proposed reflects the same priority of eligible
lists set by N.J.S.A. 11A:4-12,

COMMENT: Camden Council No. 10 stated that N.J.A.C.
4A:4-4.1(b) should require that the Department of Personnel determine
when a certification is needed in a case where a permanent position has
been filled on a nonpermanent basis. She also urged that the appointing
authority be required to provide notice to the Department of Personnel
of any such appointments,

RESPONSE: This rule already requires that the Department of Per-
sonnel determine when a certification is needed. As for requiring notice
to the Department of Personnel, this is provided for in N.J.A.C.
4A:4-1.10.

COMMENT: A representative of CWA Local 1038 stated that the
provision in NJ.A.C. 4A:4-4.2(b), which permits the Department of
Personnel to authorize the notification of eligibles when a certification
is issued, is an improper delegation of authority.

RESPONSE: The intent of the rule is to expedite the permanent ap-
pointment process. Any concern or problem 'is immediately reviewable
as an-appeal, grievance or enforcement action.

COMMENT: Camden Council No. 10 commented that N.J.A.C.
4A:4-4.2(c)2 should be clarified to state how a complete certification
would be determined where eligibles with the same score have “more than
one rank.”

RESPONSE: This rule is taken from the statutory language found in
N.J.S.A. 11A:4-8. All eligibles with identical scores would have the same
rank on the eligible list. For example, if five eligibles had the identical
highest score, they would have the same ranking for selection. The De-
partment of Personnel is planning to prepare an appendix to the rules
which would provide more specific examples of this rule’s application.

COMMENT: A representative of CWA Local 1033 opposed the last
sentence in N.J.A.C. 4A:4-4.2(c)2, which states, “If three or more eligibles
can be certified as a result of this ranking without resorting to all three
highest scores on the list, then only those eligibles will be certified.”

RESPONSE: The language of this provision is taken directly from
N.J.S.A. 11A:4-8. The Department of Personnel must work within statu-
tory requirements.

COMMENT: A representative of CWA Local 1033 opposed the use
of eligible lists to fill vacancies in titles other than those for which the
lists were issued, as set forth in N.J.A.C. 4A:4-4.3. Camden Council No.
10 urged the deletion of N.J.A.C. 4A:4-4.3(a) and (b).

RESPONSE: This rule is expressly authorized by N.J.S.A. 11A:4-4(b).
This rule provides a valuable tool for limiting provisional appointments.

COMMENT: The President of CWA Local 1085 urged that N.J.A.C.
4A:4-4.3 be amended to require the Department of Personnel to identify
titles which may have to be filled with eligibles from lists for other titles
and that announcements for examinations for those titles state that cer-
tain other eligible lists may be used.

RESPONSE: It would not always be possible to identify in advance
titles that may be filled by eligible lists for other titles. How lists are used
often will depend on a given situation. Nevertheless, the only people who
would be affected by the use of lists provided for here are eligibles on
a list, not people who have already been appointed from lists.

COMMENT: The President of CWA Local 1085, a representative of
Local 1038, and Camden Council No. 10, all opposed N.J.A.C.
4A:4-4.4(a) because they believe that an eligible should not be removed
from a list simply for being bypassed by an appointing authority three
times.

RESPONSE: The rule does not require that an eligible’s name be
removed from a list in this situation. However, it does put a limit on
the number of times an eligible may be certified to and bypassed for
appointment by the same appointing authority. The eligible still may be
certified to other appointing authorities for appointment.

COMMENT: The President of CSA urged that N.J.A.C. 4A:4-4.4(a)
be amended to require that an appointing authority who bypasses an
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eligible for appointment for a third time must provide a good cause
justification for this decision to the Department of Personnel. A represen-
tative of CWA Local 1033 stated that an appeal mechanism should be
included in the rule.

RESPONSE: We believe there is merit to this suggestion and we will
be considering future amendments to this section. It should be noted that
an appeal mechanism for bypasses as well as many other selection matters
is found in N.J.A.C. 4A:4-6.6.

COMMENT: A representative of CWA Local 1033 proposed that
N.J.A.C. 4A:4-4.5 be amended to require that information on numbers
of positions designated as bona fide occupational qualifications (BFOQ)
positions be provided to affected negotiations representatives.

RESPONSE: The rule already provides two important safeguards.
First, an appointing authority which requests that a position receive a
BFOQ designation has the burden of proof to show that such a desig-
nation is necessary. Second, any person who has been denied an employ-
ment opportunity because of a BFOQ designation may appeal the desig-
nation in the form of a discrimination appeal. Further technical changes
have been made in the rule to strengthen this process and a listing of
BFOQ positions will be made available for inspection.

COMMENT: Camden Council No. 10 expressed opposition to
N.J.A.C. 4A:4-4.7(a)4 which permits an eligible’s name to be removed
from an eligible list where the eligible has a criminal record.

RESPONSE: The criteria for removal under these circumstances are
more specifically enumerated in this adoption than they were in the old
rules, based on the standards found in N.J.S.A. 11A:4-11. In this way,
it is hoped that problems with the former rules will be satisfactorily
addressed.

COMMENT: Camden Council No. 10 objected to N.J.A.C.
4A:4-4.7(a)8 because an employee who leaves employment in a particular
unit scope should not be removed from a promotional eligible list for
that reason. The President of CSA opposed the removal of an eligible’s
name from a list provided for in N.J.A.C. 4A:4-4.7(a)9, which permits
the removal of an eligible’s name where the eligible has had an opportuni-
ty to take a promotional examination in the new unit scope or has been
appointed from the list. A representative of CWA Local 1033 opposed
a removal of an eligible’s name from a list pursuant to the catch-all
provision in N.J.A.C. 4A:4-4.7(a)] 1.

RESPONSE: If an employee voluntarily transfers or is reassigned, then
the employee’s promotional opportunities will exist in the new unit scope.
If the employee is involuntarily transferred, then the employee will have
the chance of being appointed to a title in the original unit scope or
pursuing a promotional opportunity in the new unit scope. The Merit
System Board attempted to address the employee’s concerns in both
instances discussed here. Finally, the catch-all provision found in
N.J.A.C. 4A:4-4.7(a)! 1 is necessary in case there exists a valid reason for
removal other than what is expressly enumerated in the rule.

COMMENT: A representative of CWA Local 1038 proposed that
N.J.A.C. 4A:4-4.7(b) be amended to require that a plenary hearing be
held before an eligible’s name may be removed from a list.

RESPONSE: Safeguards for validity are built into the rule. The ap-
pointing authority which requests the removal of an cligible’s name is
required to provide copies of all relevant documents to the Department
of Personnel and to the affected eligible. The affected eligible may appeal
the removal pursuant to procedures outlined in N.J.A.C. 4A:4-6.3.

COMMENT: A local government manager and the Director of Per-
sonnel of Camden County both objected to the requirement found in
N.J.A.C. 4A:4-4.8(b)liv which mandates that whenever an appointing
authority bypasses a higher ranked eligible in a certification, the appoint-
ing authority must submit a statement of reasons for the personnel action
to the Department of Personnel.

RESPONSE: The provision ensures that only merit and fitness are
factors in appointments, and that no impermissible reason is used for
bypassing an eligible on a list. However, an appointing authority retains
the appropriate exercise of its ‘“‘rule of three™ discretion.

COMMENT: A representative of CWA Local 1033 expressed support
for N.J.A.C. 4A:4-4.8(c) which cross-references penalties provided for in
N.J.A.C. 4A:10 for an appointing authority’s failure to dispose of a
certification by the due date. The CWA Area Director asked why the
statutory provision found in N.J.S.A. 11A:4-5, which requires that an
appointing authority reimburse the Department of Personnel for examin-
ation costs where the appointing authority is permitted to keep a vacancy
despite a complete eligible list, is not codified in the rules.

RESPONSE: The statutory provision in NJ.S.A. 11A:4-5 appears at
N.J.A.C. 4A:10-2.2(a)2.
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COMMENT: A representative of CWA Local 1033 commented that
N.J.A.C. 4A:4-4.9(a) should be amended to include a subsection (a)4,
which would state that an eligible shall be appointed and start work after
the eligible list’s expiration date “as a result of the disposition of a
contested case resulting from an appeal deemed timely by the Merit
System Board.” He also proposed that a proviso be added to the rule
that an administrative law judge will have the discretion to order a specific
regular appointment date as a remedy.

RESPONSE: In a matter referred to the Office of Administrative Law,
an administrative law judge would be able to recommend an appointment
date in an appropriate situation, subject to a final decision by the Merit
System Board. This decision generally would also include any list revival.

COMMENT: A representative of CWA Local 1038 proposed that
N.J.A.C. 4A:4-4.10 be amended to require that an eligible begin work
within four weeks of accepting employment, rather than three. A rep-
resentative of CWA Local 1033 stated that the rule should provide an
exception where an eligible is ill. The President of CSA suggested that
the rule be amended to permit an eligible to receive an extension of the
time period where an eligible presents good cause for an extension.

RESPONSE: The purpose of the rule is to provide a reasonable time
period, three weeks, within which an eligible who has accepted employ-
ment must begin work. It also permits an appointing authority to specify
another longer time period for a given situation. If, as one commenter
remarked, an eligible is too ill to begin work within three weeks after
accepting employment, it is impossible for an appointing authority to
agree to an alternative date for the eligible to start work.

COMMENT: The Executive Director of the Housing Authority of the
City of Camden proposed that an exception be added to NJ.A.C.
4A:4-5.1(b)1, requiring an eligible to complete a new working test period
in a situation where an eligible from a special reemployment list is
reappointed to a different organizational unit, authority, office or com-
mission. He stated that such an exception would preclude a situation
where the eligible had previously worked for a much smaller entity where
he or she had fewer responsibilities and consequently could not handle
the greater responsibilities of the new job.

RESPONSE: Even if an eligible is reappointed to a job with a different,
and larger, appointing authority, the eligible should not be required to
do work above and beyond what is required in the job specification. An
eligible who is reappointed to a position with substantially higher
responsibilities may very well be doing nonpermitted out-of-title work.

COMMENT: Camden Council No. 10 proposed that an enforcement
mechanism be added to the language of N.J.A.C. 4A:4-5.1(c). A represen-
tative of CWA Local 1038 urged that a provision be added to the subsec-
tion which would make an employee’s release at the end of the working
test period a bad faith action where the appointing authority assigned
out-of-title work to the employee during the working test period.

RESPONSE: Enforcement mechanisms for all rules are found in
N.J.A.C. 4A:10. Furthermore, if an employee is assigned inappropriate
duties-and is then found to have been unsatisfactory at the conclusion
of the working test period, the employee has redress through the appeals
process.

COMMENT: The President of CSA stated that N.J.A.C. 4A:4-5.2(a)
should be amended to permit an employee’s service time as a provisional,
temporary or emergency appointee to be considered part of the em-
ployee’s working test period.

RESPONSE: N.J.S.A. 11A:4-15(a) only permits the working test
period to commence following an employee’s regular appointment to a
given title.

COMMENT: Camden Council No. 10 stated that N.J.A.C.
4A:4-5.2(b)! should be clarified as to the exact number of days in the
working test period for local employees.

RESPONSE: The rule now states that the working test period for local
service will be three months of “active service,” pursuant to N.J.S.A.
11A:4-15(a).

COMMENT: The CWA Area Director and a representative of CWA
Local 1038 urged that N.J.A.C. 4A:4-5.2(b)2 be amended to require that
an appointing authority present good cause for the need for an extension
of an employee’s working test period.

RESPONSE: Under existing procedures, the appointing authority must
furnish a reason for the extension which may be accepted or rejected by
the Department of Personnel.

COMMENT: Camden Council No. 10 urged that N.J.A.C. 4A:4-5.3(a)
should include mechanisms that may be used to enforce the provisions
of the rule. The representative stated that the rule should provide for
penalties against an appointing autority which does not prepare working
test period progress reports, does not make these reports available to the
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employee and does not suggest to the employee how the employee may
improve job performance. It was recommended that if the appointing
authority does not follow these procedures, the employee automatically
should be deemed to have passed the working test period. Similarly, a
representative of CWA Local 1038 urged that an appointing authority’s
failure to complete the required progress reports would be considered a
bad faith action in a working test period appeal. A local government
manager asked whether an appointing authority’s failure to complete a
progress report would constitute a “‘fatal defect” in a working test period
appeal.

RESPONSE: If the employer does not follow the above procedures
and the employee is released at the conclusion of the working test period,
this situation may be addressed through the appeals process. Such matters
would be factors in the layoff appeal on the issue of the good faith of
the layoff.

COMMENT: A local government manager asked whether the Depart-
ment of Personnel would assist local government in its efforts to comply
with the progress report requirement of N.J.A.C. 4A:4-5.3(a) by provid-
ing a sample form.

RESPONSE: The Department of Personnel will provide local govern-
ments with copies of forms now used in State service for an employee’s
working test period progress report.

COMMENT: A local government manager asked whether an employee
has the right under N.J.A.C. 4A:4.5.3 to respond to an interim report
completed by the appointing authority.

RESPONSE: The employee has the right to be put on notice of the
appointing authority’s views on his or her performance, pursuant to
N.J.A.C. 4A:4-5.3(c). The employee also has the right to appeal his or
her release at the end of the working test period and challenge any
progress reports, a procedure which is cross-referenced in NJ.A.C.
4A:4-5.4(a).

COMMENT: The Director of Personnel of Camden County stated that
the phrase ‘““or is separated due to unsatisfactory performance” should
be deleted from N.J.A.C. 4A:4-5.5(a) because it contradicts paragraph
(a)2. Specifically, the personnel director stated that if an employee who
was removed for disciplinary reasons cannot be restored to an eligible
list, pursuant to paragraph (a)2, then an employee who is separated at
the end of a working test period for unsatisfactory performance should
not be able to request a return to an eligible list, pursuant to subsection
(a).
RESPONSE: Separation of an employee due to failure to satisfactorily
complete the working test period is distinct from removal during the
working test period for disciplinary reasons, such as the employee’s
misconduct. In the former case, future public employment in another
setting may be appropriate.

COMMENT: The President of CSA proposed that N.J.A.C.
4A:4-5.5(a) be amended to require that an employee who fails the working
test period automatically be restored to the eligible list.

RESPONSE: The rule permits the restoration of an employee’s name
to the eligible list, upon request of the employee, if the Commissioner
of Personnel approves this action. Criteria are set forth in the rule which
the Commissioner may use to make a determination. Any further rights
to a place on the eligible list, such as automatic restoration, may not take
into account the particular circumstances of an employment situation.
For example, the title may not exist in any department other than the
one where the employee completed the working test period. If that were
the case, it may not be appropriate to put the employee in line to be
placed in the situation where he or she was not successful.

COMMENT: Representatives of the CSA and CWA Locals 1033 and
1038 objected to several of the reasons for disqualifications from examin-
ation or appointment listed in N.J.A.C. 4A:4-6.1(a), in particular: (a)$,
disciplinary removal from public service after opportunity for hearing;
(a)7, prior employment history which relates adversey to the title; and
(a)8, other sufficient reasons. The representative of CWA Local 1033
suggested that disqualification for making false statements of any material
fact or attempting deception or fraud in the selection or appointment
process, as set forth in (a)6, be restricted only to the test at issue.

RESPONSE: The rule as proposed provides that a person may be
disqualified for the reasons listed. Thus, whether or not a person is
disqualified and whether the disqualification extends to more than one
examination are dependent upon a number of factors, such as the extent
of the attempted deception, the nature of the prior disciplinary removal,
and the type of job which the person is seeking. The category ‘“‘other
sufficient reasons™ appeared in the predecessor rule as well, in recognition
of the possibility that other valid reasons may exist for disqualification.
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Appeal mechanisms remain available for any person who believes he or
she has been improperly disqualified.

COMMENT: A representative of CWA Local 1033 urged that the
words *“5 and 7 above” be deleted from N.J.A.C. 4A:4-6.1(b), on the
grounds that a person should be barred from public employment only
because of a violation of law.

RESPONSE: This subsection does not mandate that a person be barred
from public employment. Rather, it provides that an appointing authority
may choose to accept the employee despite the possible disqualification.

COMMENT: A representative of CWA Local 1033 urged that
N.J.A.C. 4A:4-6.2(a)6, which provides for removal of a disqualified per-
son from employment, be amended by the addition of the phrase *“only
for an employee with no other permanent status,” since a tenured em-
ployee should be subject to removal only after charges have been made.
Further, he objected to (a)7, which provides for “‘other appropriate ac-
tion” against disqualified persons.

RESPONSE: In response to the comment on (a)6 a new subsection
(b) has been added clarifying that the rules on major discipline are
applicable in the case of removal of a permanent employee or an employee
serving in a working test period. With regard to (a)7, a contention that
an action against a disqualified person is inappropriate can be addressed
in the appeal process.

COMMENT: A representative of CWA Local 1033 urged the addition
of a subsection (a)4 to N.J.A.C. 4A:4-6.3, which would provide for
appeals of examination methodology or the conduct of a particular exam-
ination. In subsection (d), he requested deletion of the last sentence, which
provides that examination results for a person appealing disqualification
but allowed to sit for an exam will not be processed while the review
is pending.

RESPONSE: The suggested amendment to'subsection (a) is unneces-
sary, since (a)3 is unrestrictive as to the type of examination issues which
may be appealed. The last sentence of (d) does not impair the rights of
any appellant and a make-up examination or other procedure can be
utilized.

COMMENT: Camden Council No. 10 stated that N.J.A.C. 4A:4-6.3(c)
should require that a conditional appointment be made where an appeal
has been filed contesting an appointment.

RESPONSE: Although the Department of Personnel wishes to give
every attention to all appeals filed concerning the selection and appoint-
ment process, it would be unduly disruptive of that process, and ultimate-
ly also unfair to eligibles who are reachable for appointment, to require
conditional appointments in every appeal situation.

COMMENT: Two CWA representatives criticized the provisions of
NJ.A.C. 4A:6-6.4, which concerns review of scoring keys and examin-
ation papers, as being too restrictive as applied to those who wish to
challenge examination results.

RESPONSE: The procedures contained in this section represent an
effort to balance the opportunity to appeal test questions with the need
to preserve examination security. These procedures are substantially simi-
lar to the predecessor rule, and have been found to allow substantial
opportunity to challenge exam questions without breaching necessary
security.

COMMENT: The President of CSA stated that N.J.A.C. 4A:6-4
through 6.6 were inconsistent with a recent decision of the Appellate
Division of Superior Court, which held that a full evidentiary hearing
should be held in a particular case.

RESPONSE: Review of examination appeals on the written record is
specifically authorized by N.J.S.A. 11A:2-6(b). However, the previously
adopted rules on appeals provide for a hearing in certain matters where
a material and controlling dispute of fact exists. See N.J.A.C. 4A:2-1.1(d).

COMMENT: A representative of CWA Local 1038 suggested that
N.J.A.C. 4A:4-6.5(a)!, which concerns medical or psychological unfitness
appeals, should read that a removal request shall be denied where such
professional report and recommendation is not provided.

RESPONSE: The word “may” is used to address situations where, for
example, the failure to provide such reports is inadvertent and corrective
measures or relief can be made.

COMMENT: A representative of CWA Local 1033 urged that
N.JLA.C. 4A:4-6.5(a)2 not contain any exception to the provision that
the candidate receive copies of all materials furnished to the Department
of Personnel.

RESPONSE: In the very rare circumstances where disclosure of infor-
mation would be injurious to the candidate’s health, the rule provides
that the examining physician, psychologist or psychiatrist must certify so
in writing.
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COMMENT: A local government manager urged that 30 rather than
20 days should be provided in NJ.A.C. 4A:4-6.5(c) for the appointing
authority to furnish all background material in a medical or psychological
unfitness appeal.

RESPONSE: Subsection (¢)3 allows for extensions of time where the
appointing authority is unable to assemble the background material
within 20 days.

COMMENT: A representative of CWA Local 1033 suggested that
N.J.A.C. 4A:4-6.6(a) be amended to provide that all examination appeals,
other than medical or psychological unfitness appeals, follow the same
procedure.

RESPONSE: As stated in response to the comments on N.J.A.C.
4A:4-6.4, distinct procedures are necessary for appeals on test questions
in order to ensure the security of the examination process.

COMMENT: A representative of CWA Local 1033 argued that the
entire contents of N.J.A.C. 4A:4-7, concerning transfers and reassign-
ments, should be subject to negotiations, rather than rulemaking.

RESPONSE: These matters are appropriate for rulemaking in view of
the explicit statutory language found in N.J.S.A. 11A:4-16, which
provides that the rules of the Merit System Board “shall define and
establish the procedures for transfer, reassignment and lateral title
change.”

COMMENT: Camden Council No. 10 stated that N.J.A.C.
4A:4-7.1(a)2, which defines an organizational unit in local service as a
separate department or agency, is acceptable as long as this definition
does not affect layoff rights.

RESPONSE: Layoff rights are proposed in N.J.A.C. 4A:8 (see 19
N.J.R. 1363(a)).

COMMENT: Camden Council No. 10 expressed support for N.J.A.C.
4A:4-7.1(c), and noted no objection to N.J.A.C. 4A:4-7.1{(c)2, as long as
the personnel action permitted in that provision is *‘scrutinized” by the
Department of Personnel.

RESPONSE: Any abuses or problems that exist may be addressed
through the appropriate appeals mechanisms or enforcement actions.

COMMENT: The Director of Personnel of Camden County com-
mented that N.J.A.C. 4A:4-7.1(c), which requires employee consent for
permanent transfer, is inconsistent with the statute. In particular, he
contended that N.J.S.A. 11A:4-16, by mandating 30 days notice of trans-
fer, implies that the appointing authority can transfer employees without
their consent, since 30 days’ notice to the employee would be unnecessary
for an employee who consents to the transfer. Protection of employee
rights in promotional and layoff situations can be achieved, he added,
by allowing employees to retain seniority in both organizational units.
Further, he contended that the provisions is subsection (e), which require
30 days’ notice for involuntary transfer, appear to contradict sub-
section (c).

Additional comments on N.J.A.C. 4A:4-7.1 were submitted by The
President of CSA, who urged that transfers should never take place
without employee consent; a representative of the CWA, who criticized
the absence of language reflecting the statutory prohibition against using
transfers and reassignments for disciplinary reasons, except following an
opportunity for a hearing; and a representative of CWA Local 1038, who
urged the inclusion of a mechanism to appeal temporary transfers.

RESPONSE: The rules contained in this subchapter are consistent with
N.J.S.A. 11A:4-16. The personnel director of Camden County correctly
notes that the statutory requirement for 30 days’ notice would be superflu-
ous in the case of a voluntary transfer. However, the entire thrust of
N.J.S.A. 11A:4-16, especially in view of amendments made during the
legislative process, is the protection of employee rights in these situations.
In view of this direction, employee consent for permanent transfer is
required in most situations.

While continuing to require employee consent for most permanent
transfers, the provisions of N.J.S.A. 11A:4-16 would be rendered mean-
ingless if consent were to be required in every transfer situation. There-
fore, the rule as adopted does not require employee consent in those
limited situations when the permanent transfer results from a combining
of functions or operations across organizational unit lines or in the case
of a temporary transfer for a maximum of six months,

With regard to the comments on disciplinary situations and appeals,
the Merit System Board notes that the statutory provisions have been
incorporated in N.J.A.C. 4A:4-7.1(e) and 4A:4-7.7.

COMMENT: Camden Council No. 10 suggested that the phrase “in
advance” be added to the last sentence in NJ.A.C. 4A:4-7.1(d), so that
the Commissioner of Personnel’s approval would be required before a
temporary transfer takes effect.
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RESPONSE: The Commissioner’s preapproval is expected. Any excep-
tional cases would require explanation and sufficient basis.

COMMENT: A representative of CWA Local 1038 suggested that
N.J.A.C. 4A:4-7.2 provide for reassignments to be made in inverse senior-
ity order, and only upon two weeks’ notice.

RESPONSE: The suggested changes, if applied to every appointing
authority subject to these rules, would unduly affect negotiated agree-
ments and local procedures.

COMMENT: Camden Council No. 10 proposed that the provisions
in N.J.A.C. 4A:4-7.2 be “subject to the provisions of a collective bargain-
ing agreement, if applicable.”

RESPONSE: N.J.S.A. 11A:4-16 requires that the Merit System Board
adopt the rules in this area.

COMMENT: A representative of CWA Local 1038 contended that the
provisions of N.J.A.C. 4A:4-7.3 concerning relocation assistance should
be subject to negotiations, not rulemaking.

RESPONSE: The authority for rulemaking on this subject is found in
N.J.S.A. 11A:4-16.

COMMENT: Camden Council No. 10 stated that N.J.A.C. 4A:4-7.4(d)
should be clarified to show how a reassignment of an employee between
promotional unit scopes may occur in the face of NJ.A.C. 4A:4-7.2
(reassignments) and N.J.A.C. 4A:4-7.4(c) which deals with a permanent
transfer from one organizational unit to another where two or more
organizational units have been combined.

RESPONSE: This rule refers to the promotional unit scope. The rule
on reassignments, N.J.A.C. 4A:4-7.2, refers to organizational units, as
does N.J.A.C, 4A:4-7.4(c). The unit scope and the organizational unit
are not necessarily coextensive. There should not be a conflict in such
situations.

COMMENT: The President of the CSA urged the deletion of N.J.A.C.
4A:4-7.4(d), which provides that an employee reassigned from one
promotional unit scope to another shall retain no promotional rights in
the former unit.

RESPONSE: In local service, which is the area of concern of the
commenter, promotional unit scopes are generally the same as depart-
ments. Since reassignments, by definition (see N.J.A.C. 4A:4-7.1(a)2, and
4A:4-7.2), take place only within departments in local service, a reassign-
ment generally would not result in movement to a different promotional
unit scope,

COMMENT: A representative of CWA Local 1033 urged that
N.J.A.C. 4A:4-7.5 should be revised to bar all transfers during the work-
ing test period.

RESPONSE: The rule as proposed allows transfers during the working
test period only in cases of transfer or combining of functions or oper-
ations, which would be necessary areas.

COMMENT: A representative of CWA Local 1038 criticized N.J.A.C.
4A:4-7.6 on the grounds that it permits lateral title changes from the
noncompetitive to the competitive divisions without examination.

RESPONSE: In response to the comment, the language of the adopted
rule has been modified to clarify that lateral title changes are permitted
only within the competitive division.

COMMENT: A representative of CWA Local 1033 argued that in
N.J.A.C. 4A:4-7.7, when there is a challenge to the good faith of a
transfer, reassignment or lateral title change, the burden of proof should
be on the employer, not the employee.

RESPONSE: The previously adopted rule on burden of proof is appli-
cable to appeals of this nature and correctly refers to the appellant. See
N.J.A.C. 4A:2-1.4(b).

COMMENT: Two CWA representatives objected to N.J.A.C. 4A:4-7.9
on the basis that the requirement of a resignation hampers career
mobility.

RESPONSE: The rule as proposed, as well as other rules on employee
movement, will foster job mobility. First, the rule does not change existing
practice by requiring resignation when a permanent employee accepts an
open competitive appointment in a different organizational unit. Rather,
it codifies an existing practice in State service which permits employees
in such situations to retain service credits for leave entitlements, despite
the break in service. Moreover, the resignation/new appointment process
will probably be utilized less in the future in light of transfer procedures
set forth in NJ.A.C. 4A:4-7.1.

COMMENT: A representative of CWA Local 1038 noted, with respect
to N.J.A.C. 4A:4-7.9(a)2, that appointing authorities in State service
could promise a higher salary but, after the employee accepts employ-
ment, fail to pay the offered salary on the basis that the Commissioner
of Personnel declined approval. In such situations, the commenter re-
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quested that the appointing authority be required to pay the offered
salary.

RESPONSE: Such authorization is necessary for proper application
of the pay system. However, mechanisms exist for paying more than the
minimum to appointees in such situations, which was not reflected in the
rule as proposed. Therefore, a change has been made to refer to this
mechanism described in the adopted compensation rules at N.J.A.C.
4A:4-7.9(a)2.

Summary of other changes made between proposal and adoption:

In addition to the changes described above and various technical and
typographical corrections, the following changes have been made:

The order of the rules governing types of appointments has been
changed to reflect the statute. N.J.A.C. 4A:4-1.1 will now concern career
appointments and N.J.A.C. 4A:4-1.3 will concern unclassified appoint-
ments.

In N.J.A.C. 4A:4-2.1(d), language has been added to codify existing
practice that State service promotional examination applications are filed
with the appointing authority, while local service promotional examin-
ation applications are filed with the Department of Personnel.

In N.J.A.C. 4A:4-2.2(b), it has been clarified that extra compensation
for service outside normal working hours by special examiners is normally
paid by the Department of Personnel.

InN.J.A.C. 4A:4-2.5(d), clarifications have been made in the title scope
of promotional examinations between the noncompetitive and com-
petitive divisions, to reflect current practice.

In N.J.A.C. 4A:4-2.9, which concerns make-up examinations, language
has been added to clarify that errors by appointing authorities in such
matters as application processing are considered equivalent to errors by
the Department of Personnel.

In N.J.A.C. 4A:4-2.14, concerning accommodation and waiver of
examinations for disabled and handicapped persons, language has been
added to clarify that a statement regarding the individual’s ability to
perform job duties may be obtained from an appointing authority utiliz-
ing that job title.

In N.J.A.C. 4A:4-4.8(a)3, the work “interested” has been added before
*“eligible” to clarify that the appointing authority chooses from among
the top three eligibles who are interested in appointment.

In N.J.A.C. 4A:4-5.2(d), the phrase “in local service” has been added
to clarify that only in county and municipal law enforcement titles, the
working test period begins after completion of police training. In State
service law enforcement titles which require police training, the current
practice has been that the working test period begins upon the date of
regular appointment.

In NJ.A.C. 4A:4-5.3(c), modifications have been made regarding the
filing with the Department of Personnel of progress reports on proba-
tioners in local service upon request.

In NJ.A.C. 4A:4-6.4(b), replacing proposed subsection (c) the period
for review for non-multiple choice examinations has been clarified to
mean 20 calendar days by the deletion of the word “‘business.” This
change reflects current practice. The phrase “‘business days”™ was included
in the rules proposal in error.

In N.J.A.C. 4A:4-6.4, the incorporation by reference of the appeal
procedures in N.J.A.C. 4A:4-6.6 has been replaced by an express listing
of these procedures, in order to clarify the requirements of the rule.

Full text of the repealed rules may be found in the New Jersey
Administrative Code at N.J.A.C. 4:1-8, 4:1-9, 4:1-10.2 through
4:1-10.5, 4:1-11, 4:1-12, 4:1-13, 4:1-14, 4:1-15, 4:1-16.13; 4:2-6.3,
4:2-11, 4:2-13,4:2-14.1, 4:2-15.1; 4:3-6.4, 4:3-11.1,4:3-13.2 and 4:3-14.

Full text of the adoption follows (additions indicated in bold face with
asterisks *thus*; deletion indicated in brackets with asterisks *[thus]*).
CHAPTER 4
SELECTION AND APPOINTMENT

Old Citation New Citation Old Citation New Citation

4:1-8.1 4A:4-2.16 4:1-8.10 4A:4-2.13
4:1-8.2 4A:4-2.2 4:1-8.11 4A:4-2.1
4:1-8.3 4A:4-2.1 4:1-8.12 4A:4-2.1
4:1-8.4 4A:4-2.6 4:1-8.14 4A:4-6.2
4:1-8.5 4A:4-2.7 — 4A:4-6.1
4:1-8.6 4A:4-2.3 — 4A:4-4.7
4:1-8.7 4A:4-2.3 4:1-8.15 4A:4-2.8
4:1-8.8 4A:4-2.11 4:1-8.16 4A:4-2.14
4:1-8.9 4A:4-2.12 4:1-8.17 4A:4-2.14
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Old Citation New Citation  Old Citation New Citation
4:1-8.18 4A:4-2.10 4:1-12.9 4A:4-4.6
4:1-8.19 4A:4-2.9 —_ 4A:4-2.9
4:1-8.20 4A:4-2.9 4:1-12.10 4A:4-4.2
4:1-8.21 4A:4-6.3 4:1-12.11 4A:4-4.7

1-8.22 4A:4-6.3 4:1-12.12 4A:4-3.6
— 4A:4-6.6 4:1-12.13 (Repealed)
4:1-8.23 4A:4-6.6 4:1-12.14 (Repealed)
4:1-8.24 4A:4:2.16 4:1-12.15 4A:4-4.8
4:1-8.25 4A:4-2.16 4:1-12.16 4A:4-4.9
4:1-8.26 4A:4-6.5 4:1-12.17 4A:4-4.10
4:1-8.27 4A:4-6.5 4:1-12.18 4A:4-4.8
4:1-9.1 4A:4-6.4 4:1-13.1 4A:4-5.1
4:1-9.2 4A:4-6.4 4:1-13.2 4A:4-5.1
4:1-9.3 4A:4-2.15 4:1-13.3 4A:4-5.2
4:1-9.5 4A:4-2.15 4:1-13.4 4A:4-5.2
4:1-9.6 (Repealed) 4:1-13.5 4A:4-53
4:1-9.7 4A:4-2.15 4:1-13.8 4A:4-5.5
4:1-9.8 4A:4-6.4 4:1-13.9 (Repealed)
4:1-9.10 4A:4-3.8 4:1-13.10 4A:4-4.5
4:1-10.2 4A:4-1.3 4:1-14.1 4A:4-1.5
—_ 4A:4-2.5 4:1-14.2 4A:4-1.5
4:1-10.4 (Repealed) 4:1-14.3 4A:4-1.7
4:1-10.5 (Repealed) 4:1-14.4 4A:4-1.7
4:1-11.1 4A:4-3.1 4:1-14.6 4A:4-1.6
4:1-11.2 4A:4-3.2 4:1-14.7 4A:4-1.8
4:1-11.3 4A:4-2.16 4:1-15.1 4A:4-7.1
4:1-11.4 4A:4-3.3 4:1-15.2 4A:4-7.6
4:1-11.5 4A:4-3.3 4:1-15.3 4A:4-7.1
4:1-11.6 4A:4-3.3 4:1-15.4 4A:4-7.1
4:1-11.7 4A:4-3.4 4:1-15.5 4A:4-7.4
4:1-11.8 4A:4-3.5 4:1-15.6 4A:4-7.1
4:1-11.9 (Repealed) 4:1-15.6 4A:4-7.2
4:1-11.10 4A:4-3.6 4:1-16.13 4A:4-7.10
— 4A:4-2.9 4:2-6.3 4A:4-4.5
4:1-11.11 4A:4-4.3 4:2-11.1 4A:4-3.3
4:1-11.12 4A:4-4.3 4:2-11.2 4A:4-3.3
4:1-12.1 4A:4-4.1 4:2-11.3 4A:4-3.3
— 4A:4-1.10 4:2-13.1 4A:4-5.5
4:1-12.2 4A:4-4.2 4:2-14,1 4A:4-1.9
— 4A:4-5.3 4:2-15.1 (Repealed)
4:1-12.3 4A:4-3.7 4:3-6.4 4A:4-4.5
4:1-12.4 4A:4-4.2 4:3-11.1 4A:4-4.3
4:1-12.5 4A:4-4.2 4:3-13.2 4A:4-5.5
4:1-12.6 4A:4-43 4:3-14.1 (Repealed)
4:1-12.7 4A:4-4.5 4:3-14.2 4A:4-1.9
4:1-12.8 4A:4-4.4
SUBCHAPTER |I. TYPES OF APPOINTMENTS

*[4A:4-1.1]**4A:4-1.3* Unclassified appointments

(a) An unclassified appointment may be made *[at the discretion
of the appointing authority,]* to any title or position allocated to
the unclassified service by statute or the Board.

(b) The permanent appointment rights of Title 11A, New Jersey
Statutes, are not applicable to unclassified appointments, See
N.J.A.C. 4A:3.

4A:4-1.2 Senior executive service appointments: State service
(a) A senior executive service appointment may be made to any
position allocated to the senior executive service by the Board.
(b) Permanent career service employees and qualified persons
without permanent status are eligible for senior executive service
appointments. See N.J.A.C. 4A:3-*[2]**1*.

*[4A:4-1.3]**4A:4-1.1* Career service appointments

(a) Regular appointments to titles allocated to the competitive
division of the career service shall be subject to an examination
process and successful completion of a working test period.

(b) The Commissioner may authorize an appointing authority to
make a regular appointment of a qualified person to a title in the
noncompetitive division of the career service without an examination.
Preference shall be given to disabled veterans and then veterans. See
N.JLA.C. 4A:5 on veterans preference.

(c) The Commissioner may authorize the promotion, through
promotional examination procedures, from the noncompetitive
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division, of permanent employees who meet the open competitive
requirements, to:

1. A related entry level title in the competitive division; or

2. In appropriate situations, to a related above-entry level title in
the competitive division.

4A:4-1.4 Conditional regular appointments

(a) A conditional regular appointment may be made in the com-
petitive division of the career service when disputes or appeals con-
cerning higher ranking eligibles may affect the final appointments.
The names of conditional appointees shall remain on the eligible list
for consideration for other employment.

(b) If the rights of a higher ranked eligible are upheld, the con-
ditional regular appointment shall end.

(c) If the final determination of appointment rights causes no
change in the selection process, the conditional appointment will be
changed to a regular appointment. The original date of appointment
will be retained.

(d) The appointing authority shall advise conditional appointees
of their status and rights, including any change in appointment status.

4A:4-1.5 Provisional appointments

(a) A provisional appointment may be made only in the com-
petitive division of the career service when all of the following con-
ditions are met:

i. There is no complete list of eligibles, and no one remaining on
an incomplete list will accept provisional appointment;

2. The appointee meets the minimum qualifications for the title
at the time of the appointment; and

3. The appointing authority certifies that failure to make the
provisional appointment will seriously impair its work.

(b) Any employee who is serving on a provisional basis and who
fails to file for and take an examination which has been announced
for his or her title shall be separated from the provisional title. The
appointing authority shall be notified by the Department and shall
take necessary steps to separate the employee within 30 days of
notification, which period may be extended by the Commissioner for
good cause.

4A:4-1.6 Interim appointments

(a) An appointing authority may make an interim appointment to
a specific position in State service or a specific title in local service,
where a permanent employee is on a leave of absence. The appointing
authority may reserve a position/title for the employee on leave as
a vacant position/title, rather than make an interim appointment.

. Any interim appointment shall remain in effect only during the
period of time that the permanent employee is on an approved leave
of absence.

2. At the end of the interim appointment, the appointee shall
return to his or her permanent title.

(b) An interim appointee shall possess the minimum qualifications
*[needed]* for *[appointment]* *the title*.

(c) If a complete eligible list exists for the title, the interim appoint-
ment shall be made from that list. An interim appointee’s name shall
remain on the eligible list for consideration for permanent employ-
ment,

(d) An interim appointee shall continue to accrue seniority in his
or her permanent title.

(e) The layoff rights of an interim appointee shall be determined
from his or her permanent title. See N.J.A.C. 4A:8-2.

(D) The appointing authority shall advise interim appointees of
their rights under an interim appointment.

4A:4-1.7 Temporary appointments

(a) The Commissioner may approve *[the establishment of]* tem-
porary *appointments to* positions *in which the job assignment is*
for an aggregate period of not more than six months in a 12-month
period. A temporary *appointment for a maximum of 12 months may
be approved by the Commissioner to a* position *[which is]* estab-
lished as a result of a short-term grant *[may be established for a
maximum of 12 months]*.

(b) *[An]* *A temporary* appointee *[to a temporary position]*
shall meet the minimum qualifications for the title.
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(c) The acceptance or refusal of a temporary appointment shall
not affect any future permanent appointment rights.

*[(d) In State service, the Commissioner may authorize temporary
appointments to permanent positions under appropriate circum-
stances.]*

4A:4-1.8 Emergency appointments

The Commissioner may authorize an emergency appointment for
a period not to exceed 30 days*[, where]* *when* the appointing
authority certifies that the failure to make such appointment will
result in harm to persons or property.

4A:4-19 Return of employees to their permanent titles

(a) An employee with permanent status in a career service title,
who is returned during or at the end of the working test period in
another title, or from an appointment under N.J. A.C. 4A:4-*[1.1]*
*1.3* 1.4, 1.5, 1.6, 1.7 or 1.8, to his or her permanent title, will have
rights to a position in the permanent title in the same organizational
unit.

1. The employee must have held the permanent title within current
continuous service.

2. In State service, an organizational unit shall mean an appointing
authority. In local service, an organizational unit shall mean a depart-
ment or separate agency within the same governmental jurisdiction,
A school district shall be considered a separate jurisdiction.

(b) The appointing authority shall use the following procedures,
to effect the return of the permanent employee:

. Reassign the employee to a vacant position/title;

2. Separate a provisional employee with no permanent status and
reassign the returning employee to the position/title; or

3. Return an employee serving provisionally in the permanent title
of the returning employee to his or her permanent title and reassign
the returning employee to the position/title.

(c) The appointing authority and the returning employee may
agree to use the following optional procedures to effect the return
of the permanent employee.

l. The employee may accept appointment to other titles *at the
same or lower level,* in the same or a different series for which the
employee qualifies in the same or another organizational unit.

2. The status and compensation rights of the returning employee
shall be determined in accordance with normal merit system rules
and policies.

(d) When the appointing authority offers the employee options
under (b) and (c) above, the employee may choose to accept either
option.

(e) If the appointing authority offers only an option under (b)
above, the employee must accept the option offered.

(f) Layoff procedures must be utilized when the appointing
authority cannot effect the return of a permanent employee under
(b) or (c) above. See N.J.A.C. 4A:4-4.8*[(c)]**(d)* on certification
procedures.

4A:4-1.10 Approval of appointments by Department of Personnel

(a) All appointments, promotions and related personnel actions
are subject to the approval of the Department of Personnel.

(b) Following submission and review of personnel actions, the
appointing authority shall be notified by the Department of Person-
nel whether the action has been approved or disapproved and the
reasons for any disapproval. The appointing authority shall provide
written notice to all affected employees of such personnel actions.

SUBCHAPTER 2.

4A:4-2.1 Announcements and applications

(a) Notice of open competitive examinations shall be announced
in a monthly job listing or by other appropriate means as approved
by the Commissioner to secure sufficient qualified candidates. Copies
of notices for all open competitive examinations shall be available
in each regional office of the Department of Personnel.

(b) In order to notify all employees of promotional opportunities,
notices of promotional examinations and applications shall be
provided to eligible employees by the Department of Personnel or
as directed by the Department of Personnel through the *[ap-
pointed]* *appointing* authority. The appointing authority shall con-
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spicuously post notices at all geographic locations within the unit
scope to which the examination is open. Appointing authorities shall
maintain a record of such posting.

(c) Examination announcements shall include at least the follow-
ing information:

1. Title of the examination;

2. Salary information;

3. Minimum qualifications for admission to the examination;

4. Filing information; and

5. In open competitive examinations, a reference to duties and
responsibilities.

(d) Applications for open competitive *and local service promo-
tional* examinations shall be filed with the Department of Personnel
and applications for *State service* promotional examinations shall
be filed with the appointing authority no later than the announced
filing date, which in no case shall be less than two weeks after the
announcement. When mailed, the postmark date will be considered
the date on which the application is filed.

(e) Prior to the filing date, an applicant may amend a previously
submitted application.

(f) The Department *of Personnel* may request clarifying infor-
mation from an applicant.

(g) All examination applications shall remain confidential, except
as the Commissioner may determine to be in the public interest.

4A:4-2.2 Types of examinations

(a) The Commissioner of the Department of Personnel shall ad-
minister examinations for appointment in the competitive division
of the career service which may include any one or more of the
following:

f. Written tests;

2. Oral tests;

3. Performance tests;

4. Physical performance tests;

5. Evaluation of education, training or experience;

6. Assessment exercises; and
7. Other appropriate measures of knowledge, skills and abilities.

(b) The Department *of Personnel* may select special examiners
to act as subject matter specialists or to provide other assistance.
Employees of the State or local jurisdictions may be so engaged as
part of their official duties during normal working hours with the
approval of their appointing authority. Extra compensation may be
provided *by the Department of Personnel* for such service outside
normal working hours.

(c) See N.J.A.C. 4A:4-2.14 for rules regarding the accommodation
and waiver of examinations for disabled or handicapped persons.

4A:4-2.3 Open competitive examinations

(a) Vacancies shall be filled by promotional examination unless the
Commissioner determines that it is in the best interest of the career
service to hold an open competitive examination. The determination
to announce an open competitive examination shall be based on at
least one of the following conditions:

1. The vacancy is in an entrance level title;

2. There are fewer than three qualified permanent employees in
appropriate lower titles in the *[promotionall* unit scope *(See
N.J.A.C. 4A:1-1.3 for definition of unit scope)*;

*3, If more than one vacancy, the total number of qualified per-
manent employees in appropriate lower titles in the unit scope exceed
by fewer than three the total number of vacancies.*

*[3.]**4.* A list resulting from a promotional examination will be
exhausted before all present or anticipated vacancies are filled; or

*[4.]**5.* The title requires special, technical or professional train-
ing or qualifications which are not required in lower titles.

(b) Unless otherwise specified, an applicant shall meet the follow-
ing criteria by the announced closing date:

1. Be a resident of the State or specified local jurisdiction (see
NJ.A.C. 4A:4-2.*[10]**11*), except when:

i. A different residency requirement is specified by law or provided
by the Commissioner; or

ii. It appears that there is an inadequate number of qualified
residents available for the title.
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2. Meet all requirements specified in the examination an-
nouncement:

i. Applicants for the titles of Municipal Firefighter and Municipal
Police Officer must be under the age of 35 on the announced closing
date for an open competitive examination to be eligible to take the
examination. Former Municipal Police Officers under 45 years of age
and who resigned in good standing may adjust their age by subtract-
ing previous years of service from their actual age on the closing date.

ii. Veterans who are above a maximum age requirement, may
recalculate their age for recording purposes pursuant to N.J.S.A.
38:23A-2; and

3. File an application with all supporting documents or proofs by
the announced filing date.

(c) When a promotional examination is announced, an open com-
petitive examination may also be announced.

4A:4-2.4 Promotional title scope: local service

(a) If a title which is the subject of a promotional examination
is part of a title series, then the examination shall be open to *[either
the next lower or next two lower in series titles}* *one of the follow-
ing*.

*1. The next lower or next two lower in-series titles; or

2. All applicants in the unit scope who meet the open competitive
requircments and all applicants in the next lower or next two lower
in-series titles.

(b) The title scope described in (a)2 above may be used when the
appointing authority requests a wider title scope or provisionally
promotes an employee who does not have permanent status in an in-
series title.*

*[(b)]**(c)* When the title which is the subject of the promotional
examination is not part of a title series, the examination shall be open
to all applicants having a total of one year permanent service who
meet the open competitive requirements.

*[(c)]**(d)* When a promotion is to be made from the non-
competitive division of the career service to a related entry level title
in the competitive division of the career service, the examination shall
be open to all applicants who meet the open competitive requirements
and, if appropriate, employees serving in the next lower or next two
lower in-series noncompetitive titles.

*[(d)]**(e)* In extraordinary circumstances, the Commissioner
may set another appropriate title scope.

4A:4-2,5 Promotional title scope: State service

(a) For the purpose of announcing promotional examinations, all
titles will be divided into one of the following categories:

1. Professional, which requires a Bachelor’s or higher level degree;

2. Para-professional, which requires at least 60 general college
credits or 12 or more specific college credits (but less than a full
degree); or

3. Non-professional, which requires less than 60 general college
credits or less than 12 specific college credits.

(b) When a promotion is within the same category, the examin-
ation, with or without open competitive requirements, as ap-
propriate, shall be open to one of the following:

1. The next lower or next two lower in-series titles. See N.J.A.C.
4A:1-1.3 for definition of title series.

2. All titles at or up to four class codes below the class code of
the title which is the subject of the examination. See N.J.A.C.
4A:1-1.3 for definition of class code.

3. All titles to a level that is more than four class codes below
the class code of the title which is the subject of the examination.
In such case, applicants must meet the open competitive requirements
unless the Commissioner finds sufficient justification not to require
one or all of the open competitive requirements.

4. All applicants in the unit scope who meet the open competitive
requirements.

5. To related titles, pursuant to an established plan approved by
the Commissioner.

6. In extraordinary circumstances,
another appropriate title scope.

(c) When a promotion is between categories as listed in (b) above,
the Department shall open the examination to either all applicants
having a total of one year permanent service who meet the open

the Commissioner may set
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competitive requirements, or to all titles at or up to three class codes
below the class code of the title which is the subject of the examin-
ation, with or without open competitive requirements, as ap-
propriate.

(d) When a promotion is to be made from the noncompetitive
division of the career service to a related entry level title in the
competitive division of the career service, the examination shall be
open to all applicants who meet the complete open competitive
requirements and who are either:

1. Serving in the next lower or next two lower in-series non-
competitive titles; or

2. Serving in *all related* noncompetitive titles *[at or up to three
class codes below the title which is the subject of the examination]*.

(¢) The movement of a permanent employee in the noncompetitive
division to a related title with the same class code in the competitive
division of the career service shall be considered a promotion for
purposes of this subchapter. The examination shall be open to all
applicants who meet the complete open competitive requirements and
who are either:

1. Serving in a related noncompetitive title with the same class
code as the promotional title, the next lower in-series noncompetitive
title and related lower competitive titles; or

2. Serving in competitive and noncompetitive titles with the same
class code or up to three class codes below the title which is the
subject of the examination.

4A:4-2.6 Eligibility for promotional examination

(a) Applicants for promotional examinations shall meet all of the
following criteria by the announced closing date:

1. *[Shal]l have]* *Have* one year of continuous permanent service
for an aggregate of one year in a title or titles to which the examin-
ation is open. Aggregate service does not .include periods of
suspension, leaves of absence without pay and periods of layoff or
furlough;

2. Meet all other requirements contained in the announcement. If
an examination announcement is amended, all requirements must be
met by the announced closing date; and

3. File an application on or before the application filing date.

(b) In local service, applicants for promotion from entry level law
enforcement or firefighter titles shall have three years of continuous
permanent service in a title to which the examination is open, except
as otherwise provided by law.

*[OPTION ONE

{(c) Applicants for promotional examinations with open com-
petitive requirements may not use experience gained as a result of
out-of-title work to satisfy the requirements for admittance to the
examination or for credits in the examination process.}*

*[OPTION TWOJ*
(c¢) Except when permitted by the Merit System Board for good
cause, *such as a documented affirmative action basis,* applicants for
promotional examinations with open competitive requirements may
not use experience gained as a result of out-of-title work to satisfy
the requirements for admittance to the examination or for credit in
the examination process. *The Department of Personnel may rec-
ommend to the Board good cause situations where out-of-title work
should be accepted.*
*[OPTION THREE

(c) Except when permitted by the Department of Personnel for
good cause, applicants for promotional examinations with open com-
petitive requirements may not use experience gained as a result of
out-of-title work to satisfy the requirements for admittance to the
examination or for credit in the examination process.

1. An applicant who has been found ineligible due to out-of-title
work may, at the second level of a disqualification appeal (see
N.J.A.C. 4A:4-6.6(b)), submit a detailed statement from his or her
supervisor describing the out-of-title duties performed and the
reasons why it was necessary to perform such duties. A statement
shall also be submitted from the personnel officer of the appointing
authority verifying the supervisor’s statement.
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OPTION FOUR

(c) Applicants for promotional examinations with open com-
petitive requirements may use experience gained as a result of out-
of-title work to satisfy the requirements for admittance to the examin-
ation or for credit in the examination process.]*

(d) Employees who have accepted a voluntary demotion to or are
appointed from a special reemployment list to a title to which the
examination is open, may, in order to satisfy the requirement of (a)i
above, include continuous permanent service in any higher related
or comparable title.

(e) An employee who has established eligibility for a promotional
examination with a closing date earlier than the effective date of a
layoff shall be permitted to take such examination.

(f) Employees who are laid off and who subsequently return to

* a title to which a promotional examination is open between the filing

deadline and the examination date, shall be allowed to file for the
examination.

(g) The time requirements specified in (a) and (b) above may be
reduced to completion of the working test period if:

1. There is currently an incomplete promotional list and/or the
number of employees eligible for examination will result in an in-
complete list;

2. It appears that vacancies to be filled within the duration of the
promotional list will exceed the maximum number of eligibles that
could result from examination; or

3. Other valid reasons as determined by the Commissioner.

4A:4-2.7 Promotion upon waiver of competitive examination

(a) The Commissioner may authorize the promotion of a qualified
permanent employee in the competitive division of the career service
by regular appointment without competitive examination if:

1. The employee has been successfully tested in the basic skills
required for the promotional title;

2. The employee has not failed, within one year prior to the an-
nounced closing date, a promotional examination for that title. How-
ever, an employee who subsequently passed an examination for that
title shall be eligible for promotion;

3. The number of interested eligibles does not exceed the number
of promotional appointments by more than two; and

4, Veterans preference rights are not affected.

4A:4-28 Scheduling of examinations

(a) Examinations may be scheduled for one or more sessions on
a Statewide, regional or local basis.

(b) Candidates will be notified in an appropriate manner of the
time and place of the examination, and of any postponement or
cancellation.

(c) Candidates shall be at the examination site at the designated
time. Candidates arriving late shall only be admitted as follows:

1. Candidates for written examinations or examinations contain-
ing written and performance parts shall be admitted to the examin-
ation if they arrive at the test room within 30 minutes after the
designated time.

2. Candidates for a timed performance test shall be admitted to
the examination if they arrive at the test room within five minutes
of the designated time.

3. Candidates for oral examinations or examinations containing
oral and performance parts shall be admitted to the examination if
they arrive at the test room within 30 minutes after the designated
time, provided the last scheduled candidate has not started the exam-
ination.

(d) A candidate who arrives late and is admitted to the examin-
ation shall receive the full allotted time to complete the examination.

(e) Jurisdictions operating under Title 11A, New Jersey Statutes,
shall furnish sufficient facilities for the conduct of examinations when
requested by the Department *of Personnel*.

4A:4-2.9 Make-up examinations

(a) Make-up examinations may be authorized for the following
reasons:

1. Error by the Department of Personnel *or appointing author-
ity*;
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2. Serious illness or disability of the candidate on the test date,
provided the candidate submits a doctor’s certificate specifying that
the candidate was not able to take the test on that day for medical
reasons;

3. Documented serious illness or death in the candidate’s immedi-
ate family;

4. Natural disaster;

5. Prior vacation or travel plans outside of New Jersey or any
contiguous state, which cannot be reasonably changed, as evidenced
by a sworn statement and relevant documentation; and

6. Other valid reasons.

(b) Employees returning from military leave shall have an op-
portunity to take promotional examinations that have not yet been
administered, or make-up examinations for active promotional lists
for which they were eligible while on military leave. If the eligible
passes the examination, his or her name will be placed on the eligible
list based upon the score obtained, as if the examination had been
taken when originally held.

(c) In situations involving illness, death or natural disasters, a
candidate must request, in writing, a make-up examination, within
five days after the examination date. In case of military leave or prior
vacation plans, a written request for a make-up examination must
be submitted prior to the examination date.

(d) Make-up examinations will be administered *[as far as]* *to
the extent* possible under the same conditions as the original examin-
ation, except that:

1. Skilled trade performance examinations and physical per-
formance examinations will be held with the next scheduled test and
the eligibles will be added to the original list; and

2. For examinations which are held more than once a year and
which may be scheduled again within six months, make-up examin-
ations may be held with the next regularly scheduled examination
and the eligibles will be added to the original list for the same title
and jurisdiction.

(¢) The name of any candidate passing a make-up examination will
be added to the eligible list. Except for error by the Department *of
Personnel or appointing authority*, prior appointments from the
eligible list will not be affected by the addition of a name to the list.

(H All candidates taking make-up examinations, except physical
performance examination and those under (d)2 above, shall, as a
precondition to taking the make-up examination, be required to sign
a statement that they have no knowledge of the content of the
examination as a result of information gained from or furnished by
other candidates who participated in the original examination.

(g) When an examination requires a multiple assessment of a can-
didate which results in a group consensus rating by a panel of experts,
a make-up examination shall not be held. The only exception to this
will be documented error on the part of the Department of Personnel
*or appointing authority*. In this case, a make-up may be granted
if practicable.

4A:4-2.10 Conduct and security of examinations

(a) The Department shall insure that all applicants for an examin-
ation are given equal opportunity to demonstrate their relative merit
and fitness.

(b) In the conduct or administration of an examination, the follow-
ing shall be considered prohibited actions:

1. Securing, by unauthorized persons, of questions or materials,
unless the same are available to all applicants;

2. Securing, by unauthorized persons, of information concerning
the number or identity of applicants until all parts of the examination
have been held and a resulting eligible list issued;

3. Identification of an applicant’s examination papers or work
before all examinations have been rated, where anonymity is re-
quired;

4. Impersonation of an applicant, either in person or by the im-
proper exchange of applicant numbers or in any other manner;

5. Use or attempted use of any unauthorized aids, information or
assistance, including copying or attempting to copy from, or helping
or attempting to help another applicant in any part of an examination
or performance of work assigned;
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6. A candidate’s participation in an examination if it would likely
result in physical injury to the candidate or others, or damage to
property; or

7. Copying, recording or transcribing any examination question
or answer, and/or the removal from any examination room of any
question sheet, answer sheet, scrap paper, notes or other papers or
materials related to the content of an examination.

(c) Anyone participating in a prohibited action under (b) above
shall be disqualified from the examination and may be rejected from
future examinations and subject to punishment as provided by law.

4A:4-2.11 Residence standards

(a) Where residence requirements have been established, residence
means a single legal residence. The following standards shall be used
in determining legal residence:

1. Whether the locations in question are owned or rented;

2. Whether time actually spent in the claimed residence exceeds
that of other locations;

3. Whether the relationship among those persons living in the
claimed residence is closer than those with whom the individual lives
elsewhere. If an individual claims a parent’s residence because of
separation from his or her spouse, a court order or other evidence
of separation may be requested;

4, Whether, if the residence requirement of the anticipated or
actual appointment was eliminated, the individua! would be likely
to remain in the claimed residence;

5. Whether the residence recorded on a driver’s license, motor
vehicle registration, or voter registration card and other documents
is the same as the claimed legal residence. Post office box numbers
shall not be acceptable; and

6. Whether the school district attended by child(ren) living with
the individual is the same as the claimed residence.

(b) Unless otherwise specified, residency requirements shall be met
by the announced closing date for the examination.

(c) The Department of Personnel will review residence require-
ments for examination candidates. It is the responsibility of the
appointing authority to review and enforce residence requirements
relating to appointment and continued employment.

(d) When there is a requirement that an employee reside within
a specific distance of the work site, a written request must be sub-
mitted by the appointing authority to the Department for *approval
of* such a restriction.

I. A request must be received and approved prior to the an-
nouncement of the examination.

2. However, the Department may, in appropriate circumstances,
add special residency limitations after an eligible list is promulgated.

(e) -An applicant secking to appeal a residency determination shall
utilize the procedures contained in N.J.A.C. 4A:4-6.6. The applicant
shall have the burden of proving his or her residence.

4A:4-2.12 Professional qualifications substitution program

(a) Applicants for designated open competitive or promotional
examinations for professional titles may be permitted to substitute
appropriate work experience, on a year-for-year basis, for specified
higher educational requirements.

1. For titles requiring specific coursework or major fields of study,
the successful completion of the coursework or fields of study shall
be required.

2. Examination announcements shall contain, when appropriate,
general information on the eligibility requirements and use of this
program.

3. Appointing authorities shall conspicuously post information
about this program.

(b) The Department shall make the determination whether prior
work experience may be substituted for specified education require-
ments.

4A:4-2.13 College Level Examination Program (CLEP)

(a) College Level Examination Program (CLEP) scores are accep-
table as a substitution for college credits required for open com-
petitive or promotional examinations. Acceptable scores are those
consistent with scores accepted for credit by Thomas A. Edison
College as published annually in its catalog.
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(b) The following standards shall be considered:

1. Applicants may be considered eligible to take open competitive
and promotional examinations by substituting a combination of
education, appropriate work experience and acceptable CLEP scores;

2. Acceptable scores on the CLEP General Examination and Sub-
ject Examinations will be considered the same as college under-
graduate credits;

3. Acceptable scores on the five-part CLEP General Examination
may be substituted for up to 30 undergraduate college credits;

4. Where specific course work and/or a major field of study are
required in the job specification or examination announcement:

i. An acceptable score on an appropriate CLEP Subject Examin-
ation may be substituted for college credit hours;

il. An acceptable subscore on an appropriate subsection of the
CLEP General Examination may be substituted for undergraduate
college credit hours for the course work requirement;

5. Acceptable scores achieved on any of the CLEP Subject Exam-
inations shall be viewed to correspond to those credits normally
carned during the final two years of a four-year college curriculum;

6. Acceptable scaled scores or subscores on the CLEP General
Examination shall be viewed to correspond to those credits normally
earned during the first two years of a four-year college curriculum.

(¢) Information about testing site locations and application
procedures may be obtained from the CLEP Educational Testing
Service (ETS), Princeton, New Jersey and Thomas A. Edison College,
Trenton, New Jersey.

(d) Examination announcements shall contain general information
on eligibility requirements and utilization of CLEP.

(e) Appointing authorities shall conspicuously post information
about CLEP.

4A:4-2.14 Accommodation and waiver of examinations for disabled
or handicapped persons

(a) Otherwise qualified applicants who have a disability or handi-
cap may request accommodation in taking an examination by indicat-
ing their request for accommodation on the examination application.

1. Upon receipt of the request for accommodation, the Depart-
ment shall make reasonable accommodation where appropriate and
notify the candidate of the arrangements.

(b) The Commissioner may waive an examination for an otherwise
qualified candidate or provisional who suffers from a physical, men-
tal or emotional affliction, injury, dysfunction, impairment or dis-
ability which makes it physically or psychologically not practicable
to undergo the testing procedure for a particular title, but does not
prevent satisfactory performance of the title’s responsibilities under
conditions of actual service.

I. A request for waiver shall be in writing, filed with the Depart-
ment and contain:

i. The examination’s title and symbol number, or in the case of
a provisional, his or her title and employer;

ii. A statement from *fthe]* *an* appointing authority *utilizing
the title* that the individual can satisfactorily perform the duties of
that title under actual conditions of service;

iii. A physician's statement with supporting medical documenta-
tion;

iv. Whether the individual has previously filed for or taken an
examination for that title, the results, if any, and whether an accom-
modation has previously been made; and

v. Agreement to undergo any additional physical or psychological
examinations that the Department deems appropriate.

(c) If reasonable accommodation can be made, the waiver request
will be denied and arrangements made for such accommodation.

(d) If reasonable accommodation is not possible, the Com-
missioner will decide whether to grant a waiver, and if granted,
whether the candidate will be employed or placed on an eligible list
and in appropriate cases, granted seniority.

4A:4-2.15 Rating of examinations
(a) Ratings may be computed by a valid statistical method based
on the use of scoring formulas and/or conversion tables.
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1. When education and experience are to be rated as part of an
examination, that which exceeds the minimum shall be graded
through the use of scales prepared by the Department.

2. Ties in final earned ratings shall not be broken.

(b) Examinations consisting of more than one part may be rated
independently.

I. Candidates failing to meet minimum standards on one part of
the examination shall be ineligible for the remaining parts.

2. Candidates who do not receive a passing score on one part of
an examination shall be deemed to have failed the entire examination.

(c) *[Promotional examinations may include an]* *The Com-
missioner shall set procedures for the* evaluation of seniority and
performance ratings *in promotional examinations*.

4A:4-2.16 Retention and inspection of examination records

(a) The following examination records shall be retained until the
expiration of the eligible list:

1. The public announcement;

2. All applications;

3. The examination papers;

4. A description of the examination, including the date held, rating
system, scoring keys and minimum score required, if any;

5. The list of eligibles; and

6. Any other pertinent information.

(b) All examination records listed in (a)l, 4 and 5 above shall be
open to public inspection. The Commissioner shall determine which
other records may be open to public inspection and the conditions
for such inspection.

SUBCHAPTER 3. ELIGIBLE LISTS

4A:4-3.1 Types of eligible lists

(a) The Commissioner may establish the following types of eligible
lists:

1. Open competitive, which shall include all qualified eligibles
following examination procedures.

2. Promotional, which shall include permanent employees who
meet qualification requirements;

3. Regular reemployment, which shall inciude former permanent
employees who resigned in good standing, retired, or were voluntarily
demoted, who timely request reemployment and whose reemploy-
ment is certified by the appointing authority as being in the best
interests of the service;

4. Police or fire reemployment, which shall include former per-
manent uniformed members of a police or fire department who
resigned in good standing and whose reemployment is certified by
the appointing authority as being in the best interests of the service;
and ~

5. Special reemployment, which shall include former and current
permanent employees who were laid off, laterally displaced or de-
moted in lieu of layoff.

4A:4-3.2 Order of names on eligible lists

(a) The order of names on an open competitive list shall be:

1. Eligibles entitled to disabled veterans preference in order of
their scores;

2. Eligibles entitled to veterans preference in order of their scores;
and

3. Non-veteran eligibles in order of their scores.

4. Eligibles who receive the same score shall have the same rank.
See N.J.A.C. 4A:4-4.2(c).

S. See N.J.LA.C. 4A:5-2.1 for examples on use of open competitive
list.

(b) Eligibles on a promotional list shall appear in the order of their
scores.

1. When scores are tied, veterans shall be listed first within each
rank. See N.J.A.C. 4A:4-4.2(c).

2. See N.J.A.C. 4A:5-2.2 for examples on use of a promotional
list.

(c) Eligibles on special reemployment lists shall be ranked in order
of seniority in the permanent title from which they were displaced,
with the name of the person with the greatest seniority in the highest
class code/level title appearing first on the list.
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(d) Eligibles on regular or police and fire reemployment lists shall
be ranked in the order of seniority in the permanent title from which
they resigned, retired or were voluntarily demoted, with the name
of the person with the greatest seniority appearing first on the list.

(e) It shall be the responsibility of an eligible to keep a current
address on file with the Department of Personnel.

4A:4-3.3 Duration and cancellation of eligible lists

(a) Open competitive and promotional lists shall be promulgated
for three years from the date of their establishment, unless the Com-
missioner determines that, under the circumstances, a shorter time
period is appropriate.

1. An eligible list may, for good cause, be extended by the Com-
missioner prior to its expiration date, except that no list shall have
a duration of more than four years.

2. The name of any employee shall not remain on a regular re-
employment list for more than three years from the date of resig-
nation, except as provided in (a)l above,

3. Special reemployment, police reemployment and fire reemploy-
ment lists shall have unlimited durations.

(b) The Commissioner may, in cases of fraud, illegality, test in-
validity, error by the Department or other good cause, cancel an
eligible list prior to its expiration date by issuing a public notice and
entering such notice in the minutes of the Merit System Board.

4A:4-3.4 Revival of eligible lists

(a) The Commissioner may revive an expired eligible list under the
following circumstances:

I. To implement a court order, in a suit filed prior to the expira-
tion of the list;

2. To implement an order of the Commissioner or Board in an
appeal or proceeding instituted during the life of the list;

3. To correct an administrative error; or

4. For other good cause.

4A:4-3.5 Consolidation of eligible lists

(a) The Commissioner may consolidate successive eligible lists for
a given title which result from successive open competitive or promo-
tional examinations by one or more of the following methods:

1. Placing the first name on the later list after the last name of
the prior list;

2. Supplementing an incomplete list with an eligible list for an
appropriate title; or

3. Combining of names of eligibles by scores.

(b) When eligible lists are consolidated, the part of the eligible list
which was promulgated first shall not continue beyond its expiration
date.

4A:4-3.6 ‘'Additions to eligible lists

(a) The Commissioner may add names to an eligible list at any
time during the life of the list under the following circumstances:

1. A make-up examination has been given and a candidate has
received a passing score;

2. To correct an error by the Department of Personnel;

3. To implement an appeal decision; or

4. Where a third party, such as a college or the Veterans Adminis-
tration, has submitted documents to correct an administrative error.

(b) When the name of an eligible is added to an existing list to
correct an error made by the Department of Personnel, the Depart-
ment shall determine the retroactive certification and/or appoint-
ment rights. When the name of an eligible is added to an existing
list for any other reason, the Commissioner shall determine the effect
of the action on certifications and prior permanent appointments.
See also N.J.A.C. 4A:4-1.4 for conditional regular appointments.

4A:4-3.7 Priority of eligible lists

(a) When there is more than one current eligible list for a title,
the priority of the lists shall be as follows:

1. Special reemployment, when the available position/title is in the
department from which the eligible was laid off, laterally displaced
or demoted in lieu of layoff;

2. Promotional;

(CITE 20 N.J.R. 1198)

ADOPTIONS

3. Special reemployment, when the available position/title is
located in a department other than that from which the eligible was
laid off, laterally displaced or demoted in lieu of layoff;

4. Regular reemployment, police or fire reemployment; and

5. Open competitive.

4A:4-3.8 Correction of errors

(a) The Department may correct an error at any time during the
life of an eligible list.

(b) The Commissioner shall determine whether such correction
shall affect any prior appointments or certifications.

(c) Corrections of errors may result in a change in ranking. See
NJ.A.C. 4A:4-3.6.

SUBCHAPTER 4. CERTIFICATION FROM ELIGIBLE LISTS

4A:4-4.] Need for certification

(a) When a vacancy is to be filled in the competitive division of
the career service from an eligible list, the appointing authority shall
request a certification of names for regular appointment. Such re-
quest shall be submitted in advance under procedures set by the
Department of Personnel to enable the Department to issue or
authorize the necessary certification or advise that there is no ap-
propriate eligible list.

(b) When a permanent competitive position has been filled on a
nonpermanent basis, the Department of Personnel shall determine
whether there is a need to issue a certification.

4A:4-4.2 Issuance of certification

(a) Upon determining that there is a need for a certification as
provided in N.J.A.C. 4A:4-4.1, the Department of Personnel shall
issue or authorize the issuance of a certification to the appointing
authority containing the names and addresses of the eligibles with
the highest rankings *[and]* *on* the appropriate list.

(b) When a certification is issued, the Department shall notify or
authorize the notification of the eligibles whose names appear on the
list, at the last known address. See N.J.A.C. 4A:4-3.2(e) for address
change notification.

(¢) An appointing authority shall be entitled to a complete
certification for consideration in making a permanent appointment,
which means:

. From special, regular and police and fire reemployment lists,
the name of one interested eligible for each permanent appointment;
or

2. From promotional and open competitive lists, the names of
three interested eligibles for the first permanent appointment, and
the name of one additional interested eligible for each additional
permanent appointment. Eligibles who receive the same score shall
have the same rank. If three or more eligibles can be certified as a
result of this ranking without resorting to all three highest scores on
the list, then only those eligibles will be certified.

. When fewer than three interested eligibles are certified, the ap-
pointing authority may either: make a permanent appointment; make
a provisional appointment from the list; make a provisional appoint-
ment of another qualified person if no eligible on the list is interested;
or vacate the position/title.

ii. When a certification is comprised of multiple lists and an
eligible’s name appears more than once, the eligible will only be
counted once for purposes of making a complete certification.

(d) See N.J.A.C. 4A:10-2.2 for penalties for failure to appoint
from a complete certification.

4A:4-4.3 Certification from appropriate lists

(a) When an eligible list for a title is either unavailable or in-
complete, the Department may authorize a certification from an
eligible list for an appropriate title of the same or higher level, in
the same or related series under the following conditions:

1. The education and experience requirements for both titles are
substantially similar;

2. The necessary knowledge, skills and abilities were evaluated in
the examination process;

3. The geographic scope of eligibility to which the announcement
was limited is the same as or includes the geographic location of the
original title; and
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4. The appropriate eligible list may be used to supplement any
existing list in order to establish a complete certification.

(b) The Department of Personnel may also authorize a certifica-
tion from a common or similar State or local service eligible list under
the following circumstances:

1. The appointing authority has requested the use of such list in
writing;

2. The examination requirements of the titles for which the eligible
lists may be certified shall be appropriate for the title in the requesting
jurisdiction;

3. The State or local lists will be used to supplement the existing
list in order to create a complete certification; and

4. Only those persons on the eligible list who have expressed an
interest in working in the jurisdiction shall be certified.

(¢) In local service, regular reemployment lists may be used to
certify against vacancies in the same or comparable titles in all
appointing authorities in the respective jurisdiction, except school
districts.

(d) See N.J.A.C. 4A:8-2.3 for uses of special reemployment lists
in State and local service.

4A:4-44 Limitation on number of times eligible is certified

(a) A non-veteran eligible who has been certified to the same
appointing authority from an open competitive list on three occasions
and who has been passed aver in favor of a lower ranked eligible
on each occasion, shall have his or her name withheld from future
certification to the same appointing authority. The appointing
authority may request that such eligible be recertified, in which case
only that eligible and any higher or equal ranking veteran eligible
shall be certified.

(b) All eligibles on a promotional list shall be certified, in order
of rank, as long as they remain on the list.

4A:4-4.5 Certifications limited to persons of a particular sex,
religion or national origin

(a) A certification may be issued limited to persons of a particular
sex, religion or national origin of the eligibles, where such factors
are bona fide occupational qualifications (BFOQ) that are essential
to successful job performance and the normal operation of the ap-
pointing authority.

*(b) The appointing authority shall determine those positions in
State service and those specific titles in local service for which BFOQ
designations are essential.*

*[(D)]**(c)* A request for a BFOQ designation shall be *signed
by the agency or department head, or designee, and the affirmative
action officer, and* submitted by the appointing authority to the
Department of Personnel, Division of Equal Employment Op-
portunity and Affirmative Action (EEQ/AA) and shall include:

1. The purpose of the BFOQ being requested;

2. An accurate description of the employment for which the BFOQ
is sought, including:

i. The position number in State service *and the specific title in
local service*;

ii. The duties of the position and percentage of time required to
perform those duties;

iii. The post location; and

iv. The shift designation.

3. A statement why a person without the specific BFOQ cannot
perform the position’s duties;

4. What accommodations were considered to permit persons
without the BFOQ to perform the duties and why the accommo-
dations were not adopted; and

5. Such other information as requested by the Division.

*[(c)]**(d)* The appointing authority shall have the burden of
proof that a BFOQ designation is necessary.

*[(d)]**(e)* The Director, Division of EEQ/AA shall review the
request and advise the appointing authority in writing of his or her
decision *to either accept the BFOQ request or not accept the request
based on insufficient justification®.

*(f) The Division of EEO/AA will audit BFOQ positions to
eliminate artificial barriers that may exist to equal employment op-
portunity and particular BFOQ designations may be reconsidered or
eliminated.*
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*[(e)]**(g)* Any person who has been denied an employment op-
portunity as a result of a BFOQ designation may contest the desig-
nation as a discrimination appeal in State service (N.J.A.C. 4A:7-3.2
et seq.) or a general appeal in local service (N.J.A.C. 4A:2-1.1).

4A:4-4.6 Eligibles on military leave

(a) Interested eligibles on military leave shall continue to be
certified. The appointing authority may consider such eligibles im-
mediately available for appointment even though reporting for work
may be delayed.

(b) On return from military duty, an appointed eligible shall, after
successful completion of the working test period, have the same
rights, privileges and obligations as if the eligible had served continu-
ously in the title from the original effective date of appointment.

4A:4-4.7 Removal of names

(a) The name of an eligible may be removed from an eligible list
for any of the following reasons:

1. The causes for disqualification listed in N.J.A.C. 4A:4-6.1;

2. Permanent appointment through certification to the title for
which the list was promulgated or made appropriate, except that the
appointment to a lower title will not be cause for removal;

3. Inability, unavailability or refusal of eligible to accept appoint-
ment. An eligible who has declined appointment may, upon written
request, have his or her name withheld from future certifications until
available for appointment. The Department of Personnel must be
notified when the eligible wishes to be considered for certification;

4. The eligible has a criminal record which adversely relates to the
employment sought.

i. The following factors may be considered in determining whether
a criminal record adversely relates to employment:

(1) The nature and seriousness of the crime;

(2) The circumstances under which the crime occurred;

(3) The date of the crime and age of the eligible when the crime
was committed;

(4) Whether the crime was an isolated event; and

(5) Evidence of rehabilitation.

ii. The presentation of a pardon or an expungement shall prohibit
removal from a list, except for law enforcement, correction officer
or firefighter titles and other titles as the Commissioner may de-
termine.

5. Notice by the postal authorities that they are unable to locate
or deliver mail to the eligible;

6. Non-compliance with the instructions listed on the notice of
certification;

7. Discontinuance of an eligible’s residence in the jurisdiction to
which an examination was limited or for a title for which continuous
residency is required;

8. Discontinuance of the eligible's employment in the unit scope
to which a promotional examination was limited. An employee who
subsequently returns to the *[promotional]* unit scope within current
continuous service may request, in writing to the Department *of
Personnel*, that his or her name be restored to the promotional list;

9. Employees who are involuntarily transferred shall be retained
on a promotional list until they have had an opportunity to take a
promotional examination in the new promotional unit scope or have
been appointed from the list;

10. Failure to maintain interest in a geographical area or choice;
and

11. Other valid reasons as determined by the Commissioner.

(b) An appointing authority that requests removal of an eligible’s
name from a list shall submit to the Department, no later than the
date for disposition of the certification, all documents and arguments
upon which it bases its request,

[. Unless otherwise provided, the appointing authority shall
provide the eligible with copies of all materials sent to the Depart-
ment.

2. If the appointing authority fails to provide either the Depart-
ment or the eligible with copies of materials, the request for removal
may be denied.

(c) The Depariment of Personnel shall determine if there are suffi-
cient grounds for removal, notify the appointing authority and the
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eligible of its decision, and advise the eligible of his or her appeal
rights.

(d) An eligible may appeal his or her removal from an eligible list
utilizing the procedures in N.J.A.C. 4A:4-6.3.

(e) The removal of names from an eligible list will advance the
rank order of all names below it. The Department may supplement
a certification to provide the appointing authority with the number
of names necessary for a complete certification.

4A:4-4.8 Disposition of a certification

(a) Upon receipt of a certification, an appointing authority shall
take whichever of the following actions is appropriate when a per-
manent appointment is to be made:

1. Appoint the eligible whose name has been certified from the
special reemployment list;

2. Appoint the eligible whose name has been certified from regular
or police or fire reemployment lists; or

3. Appoint one of the top three *interested* eligibles (rule of three)
from an open competitive or promotional list, provided that:

i. Disabled veterans and then veterans shall be appointed in their
order of ranking from an open competitive list;

ii. If the eligible who ranks first on a promotional list is a veteran,
then a non-veteran may not be appointed; and

ii1. See NJ.A.C. 4A:4-2(c)2 for tie scores.

(b) The appointing authority shall notify the Department of Per-
sonnel of the disposition of the certification by the disposition due
date in the manner prescribed by the Department.

1. The report of disposition of the certification shall include:

i. Name of the eligibles to be permanently appointed;

ii. The effective date of the requested permanent appointments;

iii. In local service, the appointee’s salary;

iv. A statement of the reasons why a higher ranked eligible was
not selected;

v. In situations where an appropriate list is used, the title and
functions of the appointee’s employment; and

vi. Any other requested information.

(c) Failure to dispose by the due date may result in constructive
appointment or other remedial action as set forth in NJ.A.C
4A:10-2.

(d) If the certification will result in the displacement of a
provisional employee who has permanent status, and it is necessary
to institute layoff procedures, the Department may, upon written
request from the appointing authority, extend the time for disposing
of the certification for an additional 45 days. See N.J.A.C. 4A:8-1.1
et seq. for layoff procedures.

(e) See N.J.A.C. 4A:10-2.2 for penalties for failure to appoint from
a complete certification.

4A:4-49 Date of appointment

(a) An eligible shall not be appointed and begin work after the
expiration date of the eligible list except:

1. When the eligible is on military leave, or, in the case of promo-
tional appointments, is on an approved leave of absence. Persons
returning from military leave or an approved leave of absence may
begin work upon their return to active service.

2. When there is limited revival or statutory extension of an em-
ployment list, except that no appointment shall be made beyond the
statutory extension date; or

3. When the certification is made just prior to the expiration of
the eligible list, in which case the date of appointment and the date
the eligible begins work shall coincide with the disposition due date.

4A:4-4.10 Certification of additional eligibles

If, after accepting employment, an eligible cannot begin work
within three weeks or such other reasonable time as specified by the
appointing authority, the appointing authority may consider the
eligible unavailable and request that the Department certify ad-
ditional names.

(CITE 20 N.J.R. 1200)
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SUBCHAPTER S.

4A:4-5.1 General provisions

(a) The working test period is part of the examination process
designed to permit an appointing authority to determine whether an
employee can satisfactorily perform the duties of the title.

(b) All regular appointments to a title in the career service shall
be subject to a working test period, except:

|. Appointments from special, police and fire and regular re-
employment lists;

2. Appointments to a comparable or lower related title in lieu of
layoff, or

3. Appointments to tities previously held on a permanent basis
within current permanent continuous service.

4. For lateral title changes, see N.J.A.C. 4A:4-7.6(b).

(c) During the working test period, an employee shall perform the
duties of the title for which appointment was made.

(d) An employee who is serving a working test period shall not
be eligible for a promotional examination from that title,

4A:4-5.2 Duration

(a) The working test period shall not include any time served by
an employee under provisional, temporary, interim or emergency
appointment. The working test period shall begin on the date of
regular appointment. See N.J.A.C. 4A:1-1.3 for definition of regular
appointment.

(b) The length of the working test period, except as provided in
(c) through (e) below, shall be as follows:

1. Inlocal service, a period of three months of active service, which
may not be extended.

2. In State service, a period of four months of active service, which
the Commissioner may extend on request of an appointing authority
for an additional two months. Such request must be submitted at
least five working days before the end of the four month period. The
appointing authority shall notify the employee of the extension.

i. Regularly appointed employees serving in intermittent titles
shall serve a working test period of 88 work days, which, upon the
request of the appointing authority, may be extended by the Com-
missioner for an additional 44 work days. For purposes of this
subsection, any part of a day shall constitute a work day.

ii. An employee serving in an intermittent title who is furloughed
prior to completing the working test period, shall resume the working
test period upon return from furlough.

(c) When notice of termination is served following the last day of
the working test period pursuant to N.J.A.C. 4A:2-4.1(c), the work-
ing test period shall end on the date of service of the notice.

(d) Persons appointed to entry level law enforcement, correction
officer and firefighter titles shall serve a 12-month working test
period. A law enforcement title is one that encompasses use of full
police powers.

1. *[Law]* *In local service, law* enforcement officers who are
required by N.J.S.A. 52:17B-66 et seq. (Police Training Act) to com-
plete a police training course shall not begin their working test period
until notification is received by the appointing authority from the
Police Training Commission of the successful completion of the
police training course.

*[2.]* Law enforcement officers who have successfully completed
the police training course prior to appointment shall begin their
working test period on the date of regular appointment.

*{3.]**2.* Appeals from failure to successfully complete the police
training course shall be in accordance with procedures established
by the Police Training Commission. See N.JLA.C. 13:]-11,

(e) An approved leave of absence shall extend the completion of
the working test period for a period of time equal to that leave.

WORKING TEST PERIOD

4A:4-5.3 Progress reports

(a) The appointing authority shall prepare a progress report on
the employee at the end of two months and a final report at the
conclusion of the working test period. If the Commissioner has
extended the working test period in State service pursuant to
N.J.A.C. 4A:4-5.2(b)2, the appointing authority shall also prepare
a progress report at the end of five months and a final report at the
conclusion of the extended working test period.
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(b) For entry level law enforcement, correction officer and fire-
fighter titles, the appointing authority shall prepare a progress report
on the employee at the end of six months and a final report at the
conclusion of the working test period.

(¢) The appointing authority shall furnish the employee with a
copy of all reports and *in State service furnish* the Commissioner
with a copy of the final report. *In local service, such reports shall
be furnished to the Commissioner upon request.*.

4A:4-5.4 Working test period appeals

(a) Anemployee may be separated for unsatisfactory performance
at the end of the working test period. See N.J.A.C. 4A:2-4 for
procedures.

(b) An employee may be disciplined during the working test
period. See N.J.A.C. 4A:2-2 and 3 for procedures.

4A:4-5.5 Restoration to eligible list or former title

(a) An employee who, either during or at the end of a working
test period, resigns in good standing or is separated due to unsatisfac-
tory performance may, upon request, be restored to an eligible list,
if the Commissioner determines that the employee is suitable for
appointment to another position.

1. The Commissioner may consider:

i. Whether the list can be certified to another appointing authority;

ii. The recommendation of the employee’s former appointing
authority; and

iti. Any other relevant factors.

2. Any employee who has been removed for disciplinary reasons
shall not be restored to an eligible list.

3. Any employee who has filed an appeal pursuant to N.J.A.C.
4A:2-4 shall have his or her request for restoration held in abeyance
pending the appeal.

(b) An employee with permanent status in a title with the same
or lower class code/level shall continue to accrue seniority in his or
her permanent title for the duration of the working test period. See
N.J.A.C. 4A:4-1.9 for procedures on restoration to a former title.

SUBCHAPTER 6. EXAMINATION AND SELECTION
DISQUALIFICATION AND APPEALS

4A:4-6.1 Examination and selection disqualification

(a) A person may be denied examination eligibility or appointment
when he or she:

1. Lacks the job requirements;

2. Is ineligible, by law, for employment in the title;

3. Is physically or psychologically unfit to perform effectively the
duties of the title. However, an injury incurred in the armed forces
shall not be considered a disqualification unless the Commissioner
considers the condition incapacitating;

4. Has failed to pass examination procedures;

S. Has been removed from the public service for disciplinary
reasons after an opportunity for a hearing;

6. Has made a false statement of any material fact or attempted
any deception or fraud in any part of the selection or appointment
process;

7. Has a prior employment history which relates adversely to the
title; or

8. Other sufficient reasons.

(b) Except where precluded by law, a person who is disqualified
pursuant to (a)5 and 7 above may, for good cause, be admitted to
an examination and, with the appointing authority’s concurrence,
certified for appointment.

(c) Any action specified in this section shall be effective upon
receipt of written notice of disqualification.

4A:4-6.2 Actions against disqualified persons
(a) A disqualification under N.J.A.C. 4A:4-6.1 may result in:
. Rejection of examination application;

. Refusal to test an individual;

. Refusal to place a candidate’s name on an eligible list;

. Refusal to certify an eligible’s name;

. Removal of an eligible’s name from the eligible list;

. Removal from employment; or

R bW~
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7. Other appropriate action.
*(b) Major disciplinary procedures shall be applicable to removal of
an employee who is permanent or serving in a working test period.*

4A:4-6.3 Examination and selection appeals

(a) Appeals may be made on:

1. Examination items and scoring (see N J.A.C. 4A:4-64);

2. Disqualification for medical or psychological reasons (see
N.J.A.C. 4A:4-6.5); and

3. *[Other examination]* *Examination* related matters *other
than (a)l and (a)2 above* (see N.J.A.C. 4A:4-6.6) including:

i. *[Other disqualification]* *Disqualifications* under NJ.A.C.
4A:4-6.1;

ii. List extension or revival; and

iii. Denial of veterans preference.

(b) The appellant shall have the burden of proof, except for medi-
cal or psychological disqualification appeals, where the appointing
authority shall have the burden of proof.

(c) Unless ordered by the Commissioner, the filing of an appeal
shall not affect the promulgation of a list, a certification or an
appointment. See N.J.A.C. 4A:4-1.4 for conditional appointments.

(d) A person who has filed an appeal concerning an examination
disqualification may, where appropriate, be admitted to the examin-
ation. However, the person’s examination results will not be pro-
cessed while the review is pending.

(e} All appeals shall be in writing and include the examination title
and symbol number where appropriate, the action being appealed,
the specific objections and requested relief.

(f) A party to an appeal must serve copies of all materials on every
other party.

4A:4-6.4 Review of *examination items and* scoring *[key and
examination papers]*

(a) Candidates for multiple choice examinations shall be permitted
to review the scoring key for a period of five business days beginning
on the second business day after the examination has been held.

*[1. Candidates for tests other than multiple choice shall use the
procedures in (b) below.

2. Candidates shall not be permitted to copy any of the questions
and answers, but shall be allowed to make such limited notes as the
Department of Personnel permits.

3. In order to maintain the security of the examination process,
the Commissioner may, on a particular examination, modify or
eliminate the review of examination questions and answers.]*

*[(b)]**1.* Within the review period set forth in (a) above, can-
didates may file an appeal against the scoring key and/or *[test
content]* *examination items*.

*[1.]**2.* The appeal shall be in writing, specify the question(s)
being challenged and must be received by the Department of Person-
nel by the end of the review period.

*[2.]**3.* All questions under appeal shall be reviewed by the
Department of Personnel and, when necessary, appropriate action
taken to modify the examination scoring.

*[3.]**4.* No appeal relating to the scoring key *or a multiple
choice examination* shall be permitted after the review period.

*[(c) Within 20 business days after the Department provides
notification of examination results, candidates may review their
examination papers.

1. Candidates shall be permitted only one review within this time
and shall not bc permitted to copy any questions or answers.

2. Candidates may file an appeal regarding the examination results
pursuant to N.J.A.C. 4A:4-6.6.]*

*(b) Candidates for tests other than multiple choice may review their
examination papers and the scoring key and may file an appeal in
writing of examination items and scoring 20 days after the Department
of Personnel provides notification of examination resuits. Candidates
for multiple choice examinations may review their examination papers
and the scoring key during this 20 day period, but may file appeals
during this period only with respect to the scoring of their test papers.
See (a) above for multiple choice scoring key and/or examination item

appeals.
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(c) Candidates shall not be permitted to copy any of the questions
and answers, but shall be allowed to make such limited notes as the
Department of Personnel permits.

(d) In order to maintain the security of the examination process, the
Commissioner may, on a particular examination, modify or eliminate
the review of examination questions and answers.

(e) The appropriate section of the Department to which the appeal
is assigned shall review the appeal and render a written decision and
include notification of a right of appeal to the next level.

() A party may appeal the first level decision to the next level, as
indicated in the decision, within 20 days of its receipt.

1. The appeal shall include all information which was presented at
the first level.

2. The appeal shall be reviewed and a written decision rendered which
shall advise of a right to appeal to the Merit System Board.

(g) A party may appeal the second level decision to the Board within
20 days of its receipt.

1. The appeal shall contain all information which was presented to
the other levels, plus a copy of the decisions below and shall be for-
warded to the Merit System Board, CN 312, Trenton, New Jersey
08625.

2. The Board shall decide any appeal on the written record or such
other proceeding as the Board deems appropriate.

(h) The Board may bypass any other level of appeal for its direct
review.*

4A:4-6.5 Medical and/or psychological unfitness appeals

(a) An appointing authority may request that an eligible’s name
be removed from an eligible list due to medical or psychological
unfitness to effectively perform the duties of the title.

1. The appointing authority shall furnish a copy of the certification
and the report and recommendation or its appropriate excerpts of
a New Jersey licensed physician, psychologist or psychiatrist to the
Department of Personnel. A removal request may be denied where
such professional report and recommendation is not provided.

2. The candidate shall also receive copies of all materials furnished
to the Department of Personnel, unless the examining physician,
psychologist or psychiatrist states, in writing, that such disclosure
would be injurious to the candidate’s health.

{(b) Upon receipt of satisfactory documentation, the Department
of Personnel shall notify the eligible that:

1. *[A request has been made by the appointing authority to
remove his or her name from the list]* *He or she has been disqualified
for appointment*;

2. He or she may file an appeal with the Merit System Board
within 20 days of such notification;

3. If no appeal is received within the specified time, his or her name
will be removed from the eligible list; and

4. If the eligible does file an appeal, it is advisable to submit a
report from a physician, psychologist or psychiatrist of his or her
own choosing.

(¢) Upon receipt of a notice of a candidate’s appeal, the appointing
authority shall submit to the Department of Personnel, within 20
days, all background information, including any investigations and
all complete medical, psychological and/or psychiatric reports which
were the basis for the removal request. The appointing authority shall
also furnish the appellant with all of the information supplied to the
Department of Personnel, upon receipt of a written request from the
appellant’s attorney or doctor.

1. All professional reports submitted shall include the following:

i. The professional’s signature and the date;

ii. The length of the examination or interview;

iii. A specific diagnosis or statement of behavioral pattern relating
to appellant’s ability to effectively perform the specific duties of the
title, or the specific reasons for a recommendation; and

iv. All tests that have been administered (for example, EKG, EEK,
X-ray, *[M.M.R.L]* *M.M.P.L.*, Rorschach and T.A.T.) and all
raw data, protocols, computer printouts and profiles from these tests.

2. Any appointing authority failing to submit the required ma-
terials within the specified time may have its request for removal
denied, and the eligible’s name may be retained on the eligible list.

(CITE 20 N.J.R. 1202)
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3. The Department of Personnel may extend the time period for
filing the required reports for good cause.

{d) The Department of Personnel shall present all psychological
appeal documents to the New Jersey Personnel Medical Review Panel
(Review Panel), which is composed of professionals in the medical
or psychological field. All medical appeal documents shall be pres-
ented to the New Jersey Personnel Medical *[Examination]* *Exam-
iners* Panel (*[Examination]* *Examiners* Panel), which is com-
posed of medical professionals. Either panel may request additional
psychological or medical reports, examinations or other materials.

1. Both the appellant and the appointing authority may present
information, in person, to either the Review Panel or *[Examina-
tion]* *Examiners* Panel, whichever is appropriate.

2. *[If both parties agree]* *Unless a party objects*, the appeal
shall be reviewed upon the written record.

(e) The Review Panel or *[Examination]* *Examiners* Panel,
whichever is appropriate, shall prepare a written report, including
recommendations, for the Merit System Board.

1. The appellant and appointing authority shall be provided with
copies of the report.

2. Both parties may file written exceptions with the Merit System
Board within 10 days of receipt of the report.

(f) The Merit System Board shall review the written report and
exceptions, if any, and render a written final decision.

4:4A-6.6 Disqualification appeals

(a) Appeals other than scoring and item appeals (N.J.A.C.
4A:4-6.4) and medical and/or psychological unfitness appeals
(N.J.A.C. 4A:4-6.5), shalt follow the following procedures:

1. An appeal must be filed within 20 days of notice of the action,
decision or situation being appealed.

2. The appeal shall be filed with Department of Personnel as
indicated on the notice advising of disqualification.

3. The appropriate section of the Department to which the appeal
is assigned shall review the appeal and render a written decision and
include notification of a right of appeal to the next level.

(b) A party may appeal the first level decision to the next level,
as indicated in the decision, within 20 days of its receipt.

1. The appeal shall include all information which was presented
at the first level.

2. The appeal shall be reviewed and a written decision rendered
which shall advise of a right to appeal to the Merit System Board.

(c) A party may appeal the second level decision to the Board
within 20 days of its receipt.

1. The appeal shall contain all information which was presented
to the other levels, plus a copy of the decisions below and shall be
forwarded to the Merit System Board, CN 312, Trenton, New Jersey
08625.

2. The Board shall decide any appeal on the written record or such
other proceeding as the Board deems appropriate.

(d) The Board may bypass any other level of appeal for its direct
review, .

SUBCHAPTER 7. OTHER APPOINTMENTS OR EMPLOYEE
MOVEMENTS

4A:4-7.1 Transfers

(a) A permanent transfer is the movement of a permanent em-
ployee between organizational units within the same governmental
jurisdiction.

1. InState service, an organizational unit shall mean an appointing -
authority.

2. Inlocal service, an organizational unit shall mean a department
or separate agency within the same county or municipality. A school
district shall be considered a separate jurisdiction.

(b) If the transferred employee is concurrently appointed to a title
other than that held on a permanent basis at the time of transfer
to accurately reflect new duties, the permanent transfer shall be made
in combination with appropriate promotional, lateral title change or
voluntary demotion procedures. See N.J.A.C. 4A:4-2.4 et seq.,
4A:4-7.6 and 4A:4-7.8, respectively.
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1. The employee shall retain permanent status in the previously
held permanent title with the recipient organizational unit until exam-
ination and working test period procedures are concluded.

2. If the employee does not successfully complete the examination
or working test period procedures, the recipient organizational unit
shall return the employee to his or her permanent title within this
organizational unit pursuant to NJ.A.C. 4A:4-1.9 unless the em-
ployee has been disqualified for further employment.

(¢) A permanent transfer shall require the consent of both or-
ganizational units, the affected employee, and the approval of the
Department of Personnel.

1. Consent may be withdrawn by any party prior to the effective
date of the transfer.

2. The consent of the employee shall not be required when there
is a transfer or combining of functions or operations across organiza-
tional unit lines.

(d) A temporary transfer may be voluntary or involuntary and is
the movement of a permanent employee between organizational units
within the same governmental jurisdiction for a maximum of six
months to effect economies, make available a needed service for short
periods or for any other documented purpose which is in the best
interest of the public service. All temporary transfers must be ap-
proved by the Commissioner of the Department of Personnel.

(e) Any affected employee must be given at least 30 days’ written
notice of an involuntary transfer.

1. The notice shall contain the following:

i. The organizational unit to which the transfer is being made;

ii. The effective date of the transfer; and

iii. The reason for the transfer.

2. Less than 30 days’ notice may be given where the employee gives
his or her consent for a shorter notice period or the Commissioner
of the Department of Personnel finds that an emergent condition
requires a more immediate transfer.

4A:4-7.2 Reassignments

A reassignment is the in-title movement of an employee to a new
job function, shift, location or supervisor within the organizational
unit. Reassignments shall be made at the discretion of the head of
the organizational unit. See N.J.A.C. 4A:4-7.7 for appeals.

4A:4-7.3 Relocation assistance: State service

(a) Subject to available appropriations, the Commissioner may
allow relocation assistance for permanent employees who are trans-
ferred or reassigned on a permanent basis to a new work location
due to either a closing or phasedown in anticipation of closing of
a State operation.

1. In order to be eligible to participate in the program, an em-
ployee’s new job site must be at least 25 miles from the prior job
site.

2. Relocation assistance will be paid and verified by the receiving
appointing authority.

(b) Such assistance may consist of all or part of the following:

1. A commutation allowance applied to the round trip mileage
between an employee’s domicile and new job site, reduced by the
normal commutation mileage between the domicile and the previous
job site.

i. The allowance shall be equal to the standard State Mileage
Allowance for operating a personal motor vehicle, and shall be lim-
ited to a period of six months from the effective date of the transfer.

ii. Anemployee who is offered fully paid car, van pooling or mass
transit options shall not be eligible for a commutation allowance.

2. A one-time moving expense allowance which is to be set by the
Commissioner not to exceed $1,000 for the shipment of household
items from the employee’s prior domicile to a domicile established
as a result of the new work assignment.

i. The employee must demonstrate that the change in domicile was
for the sole purpose of establishing a domicile closer to the job site.

ii. The move must be made within one year of the effective date
of the transfer.

3. The relocation allowance which is to be set by the Com-
missioner not to exceed $1,000 for costs involved in terminating a
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lease, in rental situations, or costs involved in the sale and purchase
of a home, including but not limited to broker’s fees and closing
costs.

i. The employee must demonstrate that the change in domicile was
for the sole purpose of establishing a domicile closer to the new job
site.

ii. The move must be made within one year of the effective date
of the transfer.

(c) Relocation assistance shall be limited at the employee’s option
to commutation allowance under (b)l above or the moving expense
allowance and the relocation allowance under (b)2 and 3 above.

4A:4-7.4 Retention of rights

(a) An employee who is temporarily transferred shall retain
promotional rights in the promotional unit scope from which he or
she has transferred.

(b) An employee who is either transferred or reassigned shall re-
tain accumulated seniority or service for purposes of determining
promotional, layoff or demotional rights and sick and vacation leave
entitlements. In State service, an employee’s rate of compensation,
anniversary date and administrative leave entitlements shall be re-
tained.

(c) An employee who is permanently transferred due to a combin-
ing of functions or operations of two or more organizational units
shall retain promotional rights in the prior promotional unit scope
only for promotional examinations he or she has filed for or taken.

(d) An employee who is reassigned from one promotional unit
scope to another shall retain no promotional rights in the former unit.

4A:4-7.5 Transfer during a working test period

(a) An employee who is serving a working test period may only
be transferred due to a transfer or combining of functions or oper-
ations. v

(b) An employee who is permanently transferred due to a combin-
ing of functions or operations during the working test period shall
be permitted to complete the working test period in the new organiza-
tional unit.

4A:4-7.6 Lateral title change

(a) A lateral title change is the movement of a permanent employee
from his or her permanent *competitive* title to an equivalent *com-
petitive* title within the same organizational unit. Such procedures
are also applicable to certain transfers under N.J.A.C. 4A:4-7.1.

1. In State service, a lateral title change may only be made if the
titles are assigned the same class code.

2. Movement between variants of a title shall be considered a
lateral title change.

(b) If the nature of the work, education and experience require-
ments of both titles are substantially similar, the employee shall retain
his or her permanent status.

1. The employee shall retain accumulated seniority or service for
purposes of determining promotional, layoff or demotional rights
and sick and vacation entitlements.

2. In State service, the employee’s rate of compensation on direct
movement as adjusted or workweek, work year and the employee
relations grouping, anniversary date and administrative leave entitle-
ment shall be retained.

(c) If the nature of the work, education and experience qualifi-
cations of both titles are dissimilar, then the employee shall be ap-
pointed pending examination and satisfactory completion of the
working test period. An employee who fails the examination or is
released at the end of the working test period shall be restored to
his or her permanent title, unless disqualified for further employment.

1. Examination procedures may be waived by the Commissioner
of the Department of Personnel if the employee has previously held
the title on a permanent basis during current continuous service.

2. The employee shall retain accumulated service for purposes of
determining sick and vacation leave entitlements.

3. In State service, the employec’s rate of compensation on direct
movement as adjusted for workweek, work year and employee rela-
tions grouping, anniversary date and administrative leave entitlement
shall be retained.
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4. A lateral title change pending examination shall not be per-
mitted at the entry level of a title series, or when either a special
reemployment or complete promotional list exists or when the De-
partment of Personnel has received a request to conduct a promo-
tional examination.

(d) A lateral title change shall require the consent of the employee,
the head of the organizational unit and the approval of the Depart-
ment of Pesonnel except when the title change results from changes
in the Department of Personnel Classification Plan.

4A:4-7.7 Appeals

Transfers, reassignments or lateral title changes shall not be
utilized as part of a disciplinary action, except when disciplinary
procedures have been utilized. When an employee challenges the
good faith of a transfer, reassignment or lateral title change, the
burden of proof shall be on the employee.

4A:4-1.8 Voluntary demotion

(a) A voluntary demotion is the voluntary movement of a per-
manent employee from his or her permanent title to a lower title in
local service or, in State service, to another title with a lower class
code, within the same organizational unit.

(b) Permanent status and seniority shall be retained when the
demotion is to any title previously held on a permanent basis during
current continuous service or to a lower related title.

(c) If the criteria set forth in (b) above are not met, the employee
shall be appointed pending examination and satisfactory completion
of the working test period. An employee who fails the examination
or is released at the end of the working test period shall be restored
to his or her permanent title, unless disqualified for further employ-
ment.

1. An employee who seeks to return to his or her prior permanent
title at the end of the working test period in the lower title may
request placement on a regular reemployment list.

(d) The employee shall retain accumulated service for the purpose
of determining sick and vacation leave entitlements, and in State
service, administrative leave entitlement.

(e) With the Commissioner’s approval, this section may also apply
to employees with permanent status in titles in the non-competitive
division who take a voluntary demotion to a title in the competitive
division of the career service.

4A:4-79 Resignation/new appointment

(a) A permanent employee who is appointed from an open com-
petitive list to a title in a different organizational unit within the same
governmental jurisdiction shall be considered to have resigned from
the previous permanent title.

1. Accumulated service for purposes of determining sick and va-
cation leave, and in State service, administrative leave, entitlements
shall be retained.

2. *[In State service, appointing authorities shall make the ap-
pointment at the minimum or authorized hiring rate, unless a higher
rate is approved by the Commissioner.]* *See N.J.A.C. 4A:3-4.4(b)
for salary placement in State service.*

(b) The employee may request placement on the regular reemploy-
ment list for the previous title.

4A:4-7.10 Regular reemployment

(a) A permanent employee who has resigned in good standing,
retired or voluntarily demoted, may, within three years of such ac-
tion, request consideration for reemployment by indicating avail-
ability to his or her appointing authority. Upon recommendation of
the appointing authority that such reemployment is in the best
interest of the service, the employee shall have his or her name placed
on a regular reemployment list for up to three years from the date
of resignation, retirement or voluntary demotion except if the list is
extended under N.J.A.C. 4A:4-3.3(a)l.

(b) A permanent employee who has been placed on disability
retirement may be reinstated following a determination from the
Division of Pensions that the retiree is no longer disabled.

(c) Seniority commences as of the date of regular reemployment.
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(a)

LOCAL HEALTH DEVELOPMENT SERVICES

Licensure of Persons for Public Health Positions

Adopted Repeal: N.J.A.C. 8:7-1.2
Adopted New Rule: N.J.A.C. 8:7-1.2

Proposed: February 16, 1988 at 20 N.J.R. 364(a).

Adopted: April 25, 1988 by Molly J. Coye, M.D., MPH,
Commissioner, Department of Health.

Filed: May 3, 1988 as R.1988 d.236, without change.

Authority: N.J.S.A. 26:1A-39.

Effective Date: June 6, 1988.
Expiration Date: September 16, 1990.

Summary of Public Comments and Agency Responses.
No comments received.

Full text of the repealed rule appears at N.J. A.C. 8:7-1.2
Full text of the adopted new rule follows.

8:7-1.2 New Jersey Public Health Licensing and Examination
Board

(a) There shall be established within the New Jersey Department
of Health, a board of examiners to be known as the Public Health
Licensing and Examination Board.

{b) On behalf of the New Jersey Public Health Council and the
New Jersey Commissioner of Health, the Board shall conduct exam-
inations for the licensing of:

1. Health Officer; and

2. Sanitary Inspector, First Grade

(c) The Public Health Council shall prescribe the qualifications
necessary for the licensing of Health Officers and Sanitary Inspector,
First Grade and shall prescribe the qualifications necessary for the
renewal of any license permitted to remain in effect under N.J.S.A.
26:1A-41.

(d) The Board shall be composed of 11 members appointed by the
Commissioner of Health as follows:

1. One of the members of the Board shall represent the Com-
missioner of Health. The Commissioner's representative shall be the
Deputy Commissioner or Assistant Commissioner responsible for.
Local Health Development Services or shall be selected from pro-
fessional staff of that unit. The individual shall serve as Chairperson
of the Board.

2. Three members of the Board shall be licensed Health Officers.
Individuals will be recommended to the Commissioner of Health by
the Executive Committee of the New Jersey Health Officers Associa-
tion,

3. Three members of the Board shall be licensed as Sanitary In-
spector, First Grade. Individuals will be recommended to the Com-
missioner of Health by the Executive Committee of the New Jersey
Environmental Health Association.

4. One member of the Board shall be a representative of the
Commissioner of the New Jersey Department of Environmental
Protection.

5. One member of the Board shall be a representative of the New
Jersey Department of Personnel.

6. One member of the Board shall be a health professions
educator.

7. One member of the Board shall be a consumer representative.

(e) With the exception of the Chairperson, who shall serve in this
capacity until replaced by the Commissioner of Health, a Board
member is:

1. Appointed for a term of two years; and

2. Permitted to serve for no more than three consecutive terms.

() As vacancies occur, the Commissioner of Health shall appoint
a person representing the constituency similar to that of the person
being replaced. The replacement appointment shall be for completion
of the unexpired term.
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(g) For the purpose of conducting business, six members of the
Board shall be required for a quorum and no actions shall be taken
by the Board in the absence of a quorum.

(k) In the absence of the Chairperson at a business meeting, the
members of the Board shall elect a Chairperson pro tem to direct
the business of that meeting.

(i) Any action of the Board shall require a majority vote of mem-
bers present and no proxy votes shall be permitied. In order to
provide a timely response to issues before the Board, under special
circumstance, Board members may be polled by the Chairperson via
telephone.

() Members of the Board shall serve without compensation, but
shall be reimbursed for necessary expenses incurred in the per-
formance of their duties.

(k) The Board shall keep minutes of all meetings and shall transmit
the record of all transactions and recommendations to the Public
Health Council and the Commissioner of Health.

() All business transactions of the Board shall be done with the
signature of the Chairperson.

INSURANCE
DIVISION OF THE REAL ESTATE COMMISSION

(a)
Advertising Rules
Adopted Amendment: N.J.A.C. 11:5-1.15

Proposed: March 7, 1988 at 20 N.J.R. 497(a).

Adopted: April 12, 1988 by the New Jersey Real Estate
Commission, Daryl G. Bell, Executive Director.

Filed: May 3, 1988 as R.1988 d.237, with technical changes not
requiring additional public notice and comments (see N.J.A.C.
1:30-4.3).

Authority: N.J.S.A. 45:15-6.

Effective Date: June 6, 1988,
Expiration Date: November 7, 1988.

Summary of Public Comments and Agency Responses:

The New Jersey Real Estate Commission (Commission) received two
comments from interested persons on this proposed amendment.

The first comment acknowledged that the amendment comported with
the terms of a Settlement Agreement entered into between Coldwell
Banker, which had submitted petitions for rule changes and other relief,
and the Commission.

The second comment contained a suggestion that the Commission
make a grammatical change within N.J. A.C. 11:5-1.15()2ii.

Upon review, the Commission agreed to add a period after the words
‘“than two properties” and before the phrase beginning with “a line is
defined”. A new sentence now begins with “A line is defined”.

Full text of the adoption follows (additions to proposal shown in
boldface with asterisks *thus*; deletions from proposal shown in
brackets with asterisks *[thus]*).

11:5-1.15 Advertising rules

(a)-(i) (No change.)

() Any use of an insignia, emblem, logo, trade name or other form
of identification in any advertising or public utterance, either by a
single licensee or any group of licensees, which suggests or otherwise
implies common ownership or common management among such
licensees, shall be prohibited except in the case of branch offices
controlled by a single broker or licensee and duly licensed as branch
offices pursuant to the provisions of N.J.S.A. 45:15-1 et seq. Nothing
herein provided is intended to preclude or inhibit the use, advertising
or display of any insignia, emblem, logo or trade name of any bona
fide trade association by any licensee provided that such licensee is
a member of such trade association.

1. Any franchised licensee using in any advertising the trade name
of the franchisor shall include in such advertising in a manner reason-
ably calculated to attract the attention of the public the franchised

INSURANCE

licensee’s operating name under which the individual, firm or corpor-
ation is licensed to do business.

2. Any licensee including the franchisor using the trade name of
a franchisor in any advertising shall also include in a manner reason-
ably calculated to attract the attention of the public the following
legend or a substantially similar legend: “‘each office is independently
owned and operated”, except in the following categories of advertis-
ing:

i. “For sale” signs located on the premises of specific properties
for sale;

ii. Small *“spot” classified advertising by a licensee in newspapers,
magazines or other publications advertising specific properties. A
small “spot” classified advertisement is defined as an advertisement
which is no more than one column wide and 20 lines long and which
describes no more than two properties*[; a]* *. A* line is defined
as a standard newspaper classified advertising line of the news-
paper, magazine or other publication in which the advertisement is
published;

iii. Business cards; and

iv. Advertising placed or distributed by offices which are wholly
owned by the franchisor, which contains the office address and con-
tains language which identifies the office as being wholly owned by
the franchisor.

3. (No change in text.)

(k)-(m) (No change.)

(b)

Education Requlrements for Salespersons and
Brokers in Making Application for Licensure
Examination

Adopted Amendment: N.J.A.C. 11:5-1.27

Proposed: June 15, 1987 at 19 N.J.R. 1051(a).

Adopted: April 19, 1988 by the New Jersey Real Estate
Commission, Daryl G. Bell, Executive Director.

Filed: May 3, 1988 as R.1988 d.254, with substantive and technical
changes not requiring additional public notice and comments
(see N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 45:15-6 and 45:15-10.1.

Effective Date: June 6, 1988.
Operative Date: December 1, 1989 (See note below).
Expiration Date: November 7, 1988.

Summary of Public Comments and Agency Responses:

The New Jersey Real Estate Commission (Commission) received three
comments from interested persons on this proposed amendment. All three
comments in general supported the adoption of the amendment; however,
the commenters made certain suggestions to improve specific portions.

COMMENT: The first comment recommended that N.J.A.C.
11:5-1.27(g)liv and xx include specific references to “State claims regard-
ing *‘tidelands” and “timesharing”, respectively. This commenter also
pointed out a spelling error.in the proposal as published which has now
been corrected. Finally, it was suggested that the reference in subpara-
graph (g)1xvi “total six hours™' be relocated from the end to the beginning
of that subparagraph, so as to avoid any confusion.

RESPONSE: The Commission considered these recommendations as
valid and, accordingly, amended the rule text to include the suggested
revisions.

COMMENT: The second commenter urged that the total length of
the brokers pre-licensure course be lengthened from 90 to at least 120
hours, with the 120 hours broken into three 40 hour blocks of instruction
with separate testing requirements. This commenter also urged that the
number of hours alloted to some of the various topics of instruction
included within N.J.A.C. 11:5-1.27(g)] be revised upward so as to afford
instructors and students additional time within which to cover the ma-
terial in those subparagraphs. Finally, this commenter urged that a direc-
tive be added to the proposed amendment compelling all courses to
allocate a specific period of time for instruction on the procedures appli-
cable to sitting for the broker license examination and applying for the
issuance of a license.
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RESPONSE: The Commission recognizes the validity of the basic
premise which underlies the initial portion of this comment, that is, that
it would be preferrable to have additional time in the brokers pre-
licensure course to cover the material in the revised syllabus. However,
by statute the Commission is compelled to limit the brokers pre-licensure
course to 90 hours. Until the applicable statutory provision is amended,
it is not possible for the Commission to, by rule, require that broker pre-
licensure courses extend beyond 90 hours.

With regard to the portion of the comment referring to a specific time
within which to conduct instructions on examinations and licensing
procedures, the Commission notes that there is a reference to this require-
ment in N.J.A.C. 11:5-1.27(g)3. The total block of time allocated for all
of the material in that paragraph is four hours. After considering the basis
for this suggestion, the Commission concluded that it was not necessary
to mandate a more specific breakdown of the time to be spent on all
of the items included in paragraph 3.

COMMENT: The third comment received on this proposed amend-
ment urged that the number of hours allocated to several of the topics
within the broker syllabus be revised either upward or downward, so as
to allot more or less time to various topics. The commenter also suggested
the addition of language to N.J.A.C. 11:5-1.27(g)1xx in order to assure
that coverage was provided to the various aspects of condominium or
cooperative transactions. The commenter also suggested that a reference
to the “truth in renting law"” be added to subparagraph (g)ixxi. Finally,
it was suggested that more specific language be added to paragraph (g)4
to replace the general language concerning other topics not covered in
a general textbook, and that the decision as to what other topics would
be included not be left to the discretion of a course instructor.

RESPONSE: The Commission noted the validity of most of the textual
revisions sugpested by the commenter and incorporated those suggestions
into the amendment as adopted. The only textual revision not included
was the suggestion that more specific Janguage be added in place of the
reference to other topics. The Commission felt it was necessary to keep
such general language in the rule so as to provide a means to cover new
topics which may arise in the future. The Commission added language
to make clear that it is the Commission, and not individual instructors,
which will determine what other topics will be discussed.

With regard to the suggested changes concerning the number of hours
allocated to different topics, the Commission determined that it would
not attempt to revise the number of hours aliocated to the various subjects
reflected in the initial proposal. N.J.A.C. 11:5-1.27(i) states that, “All
course hours are suggested and may be modified at the discretion of the
director of the approved school subject to written notice to and written
approval by the Real Estate Commission”. Given the flexibility afforded
by this subsection, the Commission determined to enact the proposed
amendment with the time allocations reflected in the proposal as initially
published. If in practice the time allocations prove inappropriate, school
directors who, through experience, have become aware of such problems
can so advise the Commission. The Commission can then approve some
revisions to the allocated hours by the schools themselves or, should the
difficulties prove to be so substantial or arise so frequently as to warrant
further Commission action, the Commission can, at that point, consider
again amending the rule.

NOTE ON EFFECTIVE DATE: The New Jersey Real Estate Com-
mission has directed that this rule amendment requiring the teaching of
a revised syllabus in brokers pre-licensure courses is to become operative
on December 1, 1989. All such courses then in progress are to be con-
cluded by teaching that portion of the syllabus prescribed prior to this
amendment which has not been covered in the course as of that date.
All broker pre-licensure courses commenced after December 1, 1989 shall
be conducted in accordance with the new syllabus reflected in NJ.A.C.
11:5-1.27(g) as revised by this amendment.

OAL NOTE: To avoid confusion in the regulated community, this
adopted amendment to N.J.A.C. 11:5-1.27(g) will not be published in the
New Jersey Administrative Code until December 1989, when 1t will be-
come operative. In its stead, a note explaining when the new subsection
will be operative, and that a copy of it can be obtained from either the
Real Estate Commission or the Office of Administrative Law, will follow
N.J.A.C. 11:5-1.27 in the Code.

Full text of the adoption follows (additions indicated in boldface
with asterisks *thus*; deletions indicated in brackets with asterisks
*[thus]*).

(CITE 20 N.J.R. 1206)
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11:5-1.27 Educational requirements for salespersons and brokers in
making application for licensure examination

(a)-(f) (No change.)

(g) The 90 hour broker’s pre-licensure course prescribed by
N.J.S.A. 45:15-10.1(b) shall be conducted in accordance with the
following syllabus and directives:

1. Substantive instruction shall be provided on the following topics
for approximately the number of hours indicated:

i. Review license laws and regulations including provisions of the
Land Sales Full Disclosure Act and N.J.A.C. 11:5-1.25 (six hours);

ii. Listing contracts—sales and rentals (three hours);

iii. Sale contracts (three hours);

iv. Deeds and real property rights and interests including nature
of ownership, legal description, chain of title, restrictions, consider-
ation, various types, acknowledgments and recording, land and land
elements, water rights (including riparian rights), *State claims re-
garding tidelands* estates and other interests, methods of ownership,
dower and courtesy, wills and descent, adverse possession and fix-
tures (three hours);

v. Advanced financing techniques including qualification for-
mulae, various types, typical prerequisites (insurance, flood in-
surance, if applicable, certificate of occupancy, etc.) and income tax
ramifications (six hours);

vi. Liens, foreclosures and redemptions (one hour);

vii. Easements, restrictions, etc. (one hour);

viii. Condemnation (one hour);

ix. Zoning, including non-conforming uses, variances, sub-
divisions, planning, zoning issues raised by condominium construc-
tion or conversion and other types of real estate development (five
hours);

x. Surveys (non-government type) and legal descriptions (one
hour);

Xi. Property taxes, assessment, re-valuations, assessment appeals
and special appeals (three hours);

xii. Real estate valuation including techniques and distinctions
between comparative market analyses and formal appraisals (three
hours);

xiii. Settlement/closing procedures, RESPA forms (six hours);

xiv. Mathematics relative to real estate (six hours);

xv. Laws: Federal Fair Housing and New Jersey ‘“Mount Laurel”
requirements, the New Jersey Law Against Discrimination, RESPA,
Truth in Lending, rent control and New Jersey Land Use Law (total
three hours).

xvi. Business and management practices including:

(1) Company structure including single ownership, partnership,
corporate, requirements to establish, employees vs. independent con-
tractors;

(2) Office management including bookkeeping and accounting
relative to real estate, escrow responsibilities, company dollars,
ledgers, records and computers;

(3) Personnel management including recruiting, hiring, training,
supervising, compensation and termination;

(4) Advertising and promotions;

(5) Community involvement by the company, broker and sales-
persons; and

(6) Insurance including errors*[,]* *and* omissions, etc. *[(total
six hours).]*

xvii. Principles of agency including ethics and legal liability, dis-
closure requirements and case studies (six hours);

xviii. Commercial and industrial real estate including small scale,
large scale, leasing, financing, site analysis, advertising, remunera-
tion, bulk sales, U.C.C., considerations in franchise transactions,
E.C.R.A,, BOCA Code, construction financing and other com-
mercial construction concerns (three hours);

xix. Property management including responsibilities and infor-
mation regarding repairs and maintenance, public relations, collec-
tion of rents, government regulations, business trends, personnel,
recordkeeping, advertising, etc. (three hours);

xx. Residential real estate development *including® requirements
of New Jersey’s Planned Real Estate Development Act *including
timesharing®*, the Home Owner’s Warranty program and other con-
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cerns regarding single-family and condo/*[townhouse]* *co-op* de-
velopment*, conversion, marketing and financing* (two hours);

xxi. Leases and landlord/tenant laws *including Truth in Renting
Law* (four hours);

xxii. Real estate investments, syndications, REIT’s, limited part-
nerships and S.E.C. licensing requirements (two hours); and

xxiii. Income tax considerations and ramifications of various real
estate transactions (three hours).

2. Instruction shall also be provided on the following topics for
the hours indicated in such a manner as to familiarize students with
their basic elements, to impart to students an awareness of their scope
and effect, to inform students of the sources which can be contacted
in order to obtain additional general information and/or specific data
concerning their applicability or impact upon particular locations,
and to educate the students on their obligations and responsibilities
as licensees to ascertain and disclose such information:

i. Radon contamination, which instruction shall also include tes-
ting techniques, remediation techniques and the New Jersey DEP
confidentiality statute (one hour);

ii. Ground water contamination, which instruction shall also in-
clude testing and remediation techniques (one hour);

iti. Problems posed by a property’s proximity to solid waste dis-
posal and/or toxic waste sites (one hour);

iv. Ground water percolation and private sewage disposal systems,
which instruction shall also include testing methods (one hour);

v. Problems posed by lands officially designed as Wetlands,
Pinelands, or within any other special classifications (one hour); and

vi. New Jersey’s Coastal Areas Facilities Review Act (one hour).

3. Instructors conducting brokers pre-licensure courses shall
provide general information to their students concerning the
procedures through which students can arrange to sit for the State
license examination and through which licenses are issued by the
Commission, and shall give at least two spot quizzes and a com-
prehensive final exam on the material covered in the course (four
hours).

4. In addition to classroom instruction and assigned reading from
a general textbook, students shall aiso be assigned additional outside
reading on various topics which shall include, but not to be limited
to, informational publications of the New Jersey Department of
Environmental Protection on the various environmental topics cov-
ered, those sections of the New Jersey Law Against Discrimination
which directly relate to the activities of real estate professionals, and
other topics *[which are not adequately covered in the general text-
book utilized in a given course]* *as directed by the New Jersey Real
Estate Commission®.

LAW AND PUBLIC SAFETY
NEW JERSEY RACING COMMISSION

(a)
Thoroughbred Racing
Respiratory Bleeders
Adopted Repeal: N.J.A.C. 13:70-6.55

Proposed: March 7, 1988 at 20 N.J.R. 506(a).

Adopted: April 20, 1988 by New Jersey Racing Commission,
Bruce H. Garland, Director.

Filed: May 9, 1988 as R.1988 d.245, without change.

Authority: N.J.S.A. 5:5-30.
Effective Date: June 6, 1988.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adopted repeal may be found in the New Jersey
Administrative Code at N.J.A.C. 13:70-6.55.
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(b)
Thoroughbred Racing
Administering Medication to Respiratory Bleeders
Adopted Amendment: N.J.A.C. 13:70-14A.9

Proposed: March 7, 1988 at 20 N.J.R. 506(b).

Adopted: April 20, 1988 by New Jersey Racing Commission,
Bruce H. Garland, Director.

Filed: May 9, 1988 as R.1988 d.244, without change.

Authority: N.J.S.A. 5:5-30.

Effective Date: June 6, 1988.

Expiration Date: February 25, 1990.

Summary of Public Comments and Agency Responses:

No comments received.

Full text of the adoption follows.
13:70-14A.9 Administering medication to respiratory bleeders

(a)-(c) (No change.)

(d) A horse placed on the veterinarian’s list for bleeding must
remain on the list for 14 calendar days; a second time bleeder must
remain on the respiratory list for 30 days; and a third time bleeder
must remain on the respiratory list for three months. A bleeder in
the above categories is automatically released from the veterinarian’s
list after these dates; however, a horse which evidences respiratory
bleeding a fourth time is barred from further racing in New Jersey.

(c)
Harness Racing
Respiratory Bleeders
Adopted Repeal: N.J.A.C. 13:71-11.9

Proposed: March 7, 1988 at 20 N.J.R. 507(a).

Adopted: April 21, 1988 by New Jersey Racing Commission,
Bruce H. Garland, Director.

Filed: May 9, 1988 as R.1988 d.246, without change.

Authority: N.J.S.A. 5:5-30.
Effective Date: June 6, 1988.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adopted repeal may be found in the New Jersey
Administrative Code at NJ.A.C. 13:71-11.9.

TRANSPORATION
(d)

NEW JERSEY TRANSIT CORPORATION

Bus Allocation Guidelines and Procedures

Readoption: N.J.A.C. 16:75

Proposed: March 21, 1988 at 20 N.J.R. 635(b).

Adopted: May 13, 1988 by Jerome C. Premo, Executive Director,
New Jersey Transit Corporation.

Filed: May {0, 1988 as R.1988 d.249, without change.

Authority: N.J.S.A. 27:25-5(e), (h) and (k).

Effective Date: May 13, 1988.

Expiration Date: May 13, 1993.

Summary of Public Comments and Agency Responses:
Neo comments received.

Full text of the readoption may be found in the New Jersey Admin-
istrative Code at N.J.A.C. 16:75.

(CITE 20 N.J.R. 1207)
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TREASURY-GENERAL
DIVISION OF PENSIONS

(a)
General Administration

Readoption: N.J.A.C. 17:1

Proposed: March 21, 1988 at 20 N.J.R. 636(a).

Adopted: April 28, 1988 by Douglas R. Forrester, Director,
Division of Pensions.

Filed: May 6, 1988 as R.1988 d.243, without change.

Authority: N.J.S.A. 52:18A-96 et seq.

Effective Date: May 6, 1988.
Expiration Date: May 6, 1993.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the readoption may be found in the New Jersey Admin-
istrative Code at NJ.A.C. 17:1.

(b)
Claims and Credit
Disability Applications: Medical Examination

Adopted New Rule: N.J.A.C. 17:1-4.37

Proposed: March 7, 1988, at 20 N.J.R. 510(a).

Adopted: April |2, 1988 by Douglas R. Forrester, Director,
Division of Pensions.

Filed: April 27, 1988 as R.1988 d.231, without change.

Authority: N.J.S.A. 52:18A-96 et seq.

Effective Date: June 6, 1988.
Expiration Date: May 6, 1993.

Summary of Public Comments and Agency Responses:
No comments received,

Full text of the adoption follows.

17:1-4.37 Ordinary disability applications; medical examinations

(a) Applicants for ordinary disability retirement shall submit with
their applications all the medical information they can supply relative
to their disability, including reports of their personal physicians and
consulting physicians, hospital records, diagnostic test results, and
any other medical information which would assist the Medical Re-
view board and the board or commission of the retirement system
in determining eligibility of the applicants for disability retirement.
The Disability Review Section shall forward the applications and the
accompanying medical information to the Medical Review Board.

(b) If the medical information supplied by the applicant is suffi-
cient for the Medical Review Board to make a medical recommen-
dation, it shall return the case to the Disability Review Section with
its recommendation. If the Medical Review Board deems that the
medical information supplied by the applicant is not sufficient for
it to make a medical recommendation, it shall advise the Disability
Review Section to arrange to have the applicant examined by a
physician or physicians under contract with the Division of Pensions
to perform disability examinations, or to obtain additional infor-
mation needed to make its medical recommendation.

(c) The board or commission which governs the pension fund or
retirement system may request that an applicant be examined or
reexamined by a physician or physicians under contract with the
Division of Pensions, or that additional information be obtained, if
it deems that the medical information available is insufficient to make
a decision on the eligibility of the applicant for ordinary disability
retirement.

(CITE 20 N.J.R. 1208)
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(c)
Judicial Retirement System
Readoption: N.J.A.C. 17:10
Proposed: March 7, 1988, at 20 N.J.R. 510(b).
Adopted: April 28, 1988, by the Judicial Retirement System,

Douglas R. Forrester, Secretary.
Filed: May 6, 1988 as R.1988 d.242, without change.
Authority: N.J.S.A. 43:6A-29(d).
Effective Date: May 6, 1988.
Expiration Date: May 6, 1993.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the readoption may be found in the New Jersey Admin-
istrative Code at N.JLA.C, 17:10.

DIVISION OF INVESTMENT

(d)
Common Pension Fund A
Limitations
Adopted Amendment: N.J.A.C. 17:16-32.12

Proposed: April 4, 1988 at 20 N.J.R. 741(b).

Adopted: May S, 1988 by Roland M. Machold, Director,
Division of Investment and State Investment Council.

Filed: May 9, 1988 as R.1988 d.248, without change.

Authority: N.J.S.A. 52:18A-91.

Effective Date: June 6, 1988.

Expiration Date: December 2, 1990.

Summary of Public Comments and Agency Responses:
No comsments received.

Full text of the adoption follows.

17:16-32.12 Limitations

(a) The Common Pension Fund A shall be permitted to invest in
the Cash Management Fund and in such securities subject to the.
limitations and conditions contained in the rules of the State Invest-
ment Council, N.J.A.C. 17:16 particularly N.J.A.C. 17:16-17 except
for the condition as to classification of funds contained in NJ.A.C.
17:16-5.

(b) (No change.)

(e)

Common Pension Fund B
Limitations
Adopted Amendment: N.J.A.C. 17:16-36.12
Proposed: April 4, 1988 at 20 N.J.R. 742(a).
Adopted: May 5, 1988 by Roland M. Machold, Director,

Division of Investment and State Investment Council.
Filed: May 9, 1988 as R.1988 d.247, without change.
Authority: N.J.S.A. 52:18A-91.
Effective Date: June 6, 1988,
Expiration Date: December 2, 1990.

Summary of Public Comments and Agency Responses:
No comments received.

“ Full text of the adoption follows.

17:16-36.12 Limitations
(a) The Common Pension Fund B shall be permitted to invest in
the Cash Management Fund and in such securities subject to the
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limitations and conditions contained in the rules of the State Invest-
ment Council, NJ.A.C. 17:16 except for the condition as to classi-
fication of funds contained in N.J.A.C. 17:16-5.

(b) (No change.)

OTHER AGENCIES
CASINO CONTROL COMMISSION

(a)
Applications
Readoption with Amendments: N.J.A.C. 19:41

Proposed: April 4, 1988 at 20 N.J.R. 763(a).

Adopted: May 11, 1988 by W. David Waters, Vice Chairman,
Casino Control Commission.

Filed: May 12, 1988 as R.1988 d.255, without change.

Authority: N.J.S.A. 5:12-63(c), 69, 70(a), (b), (c) and (e), 92, 93,
130.1, 139, 141 and 142.

Effective Date: May 12, 1988 for Readoption. June 6, 1988 for
Amendments.

Operative Date: For amendments to N.J.A.C. 19:41-9.11 an
9.12, July 1, 1988. -

Expiration Date: May 12, 1993.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the readoption may be found in the New Jersey Admin-
istrative Code at N.J.A.C. 19:41,

Full text of the adoption follows.

19:41-9.11 Casino key employee license fees

(a) Under Section 89 of the Act, no person may be employed as
a casino key employee unless such person is the holder of a valid
casino key employee license.

(b) The fee for the issuance of a casino key employee license shall
be as follows:

1. A minimum application charge of $500.00, which shall be credi-
ted to the total fee; and

2. Payment for the efforts of professional agents and employees
of the Commission and Division at the rate of $40.00 per hour spent
on matters directly related to the applicant; and

3. Payment for all unusual or out of pocket expenses incurred by
the Commission and the Division on matters directly related to the
applicant; provided, however, that the amount of the issuance fee
shall not exceed $3,000.

(c) The fee for the renewal of a casino key employee license shall
be $500.00.

19:41-9.12 Gaming school resident director license fees

(a) (No change.)

(b) The issuance fee or renewal fee for a three-year resident direc-
tor license shall be as follows:

l. A minimum application charge of $500.00, which shall be credi-
ted to the total fee; and

2.-3. (No change.)

19:41-9.16 Employee license position additions

(a) Under Sections 89(c), 90(a) and 90(d) of the Act, casino key
employee licenses and casino employee licenses shall have endorsed
upon them the particular position which the licensee is qualified to
hold. In addition to any other fee or charge imposed by the Act and
this subchapter, a request to endorse any additional authorized pos-
ition upon a license shall require payment of $60.00 for each such
additional position. Where an additional position would change the
license from a gaming school employee to casino employee gaming
related, the applicant shall pay an added $55.00. Where an additional
position would change the license from casino employee non-gaming
related to casino employee gaming related, the applicant shall pay
an added $80.00; provided, however, that if such request is made in
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the period before licensure, the applicant shall only be required to
pay the additional $80.00 fee for the first position which is added
to the license.

(b)-(d) (No change.)

19:41-9.17 Miscellaneous administrative fees

(a) (No change.)

(b) Requests to change a name or address on a license shall require
a fee of $4.00.

(c)-(d) (No change.)

(b)
Hearings
Readoption: N.J.A.C. 19:42

Proposed: April 4, 1988 at 20 N.J.R. 764(a).

Adopted: May 11, 1988 by W. David Waters, Vice Chairman,
Casino Control Commission.

Filed: May 12, 1988 as R.1988 d.256, without change.

Authority: N.J.S.A. 5:12-63(a), (b), (c) and (g), 64, 66, 69(a),
70(d), 71, 72, 80, 86, 89, 90, 91, 107 through 109, 129;
52:14B-4(a), (f) and 8.

Effective Date: May 12, 1988,

Expiration Date: May 12, 1993.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the readoption may be found in the New Jersey Admin-
istrative Code at N.J.A.C. 19:42,

(c)
Gaming Equipment
Readoption: N.J.A.C. 19:46

Proposed: March 21, 1988 at 20 N.J.R. 638(a).

Adopted: April 27, 1988 by Walter N. Read, Chairman, Casino
Control Commission.

Filed: April 28, 1988 as R.1988 d.232, without change.

Authority: N.J.S.A. 5:12-63(c), 5:12-69, 5:12-70(f) and (i) and
5:12-100.

Effective Date: April 28, 1988.

Expiration Date: April 28, 1993.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the readoption may be found in the New Jersey Admin-
istrative Code at N.J.A.C. 19:46.

(d)
Rules of the Games
Readoption: N.J.A.C. 19:47

Proposed: March 21, 1988 at 20 N.J.R. 639(a).

Adopted: April 27, 1988 by Walter N. Read, Chairman, Casino
Control Commission.

Filed: April 28, 1988 as R.1988 d.233, without change.

Authority: N.J.S.A. 5:12-63(c), 5:12-69, 5:12-70(f) and 5:12-100.
Effective Date: April 28, 1988.
Expiration Date: April 28, 1993.
Summary of Public Comments and Agency Responses:
No comments received,

Full text of the readoption may be found in the New Jersey Admin-
istrative Code at N.J.A.C. 19:47.
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(a)

Casino Hotel Alcoholic Beverage Control

Readoption with Amendments: N.J.A.C. 19:50

Proposed: April 4, 1988 at 20 N.J.R. 770(a).

Adopted: May 11, 1988 by W. David Waters, Vice Chairman,
Casino Control Commission.

Filed: May 12, 1988 as R.1988 d.257, with technical changes not
requiring additional public notice and comment (see N.J.A.C.
1:30-4.3).

Authority: N.J.S.A. 5:12-69(a), -70(q), and -103.

Effective Date: May 12, 1988 (for readoption). June 16, 1988 (for
amendments).
Expiration Date: May 12, 1993.

Summary of Public Comment and Agency Responses:

The Division of Gaming Enforcement recommended that the Com-
mission readopt the amended casino hotel alcoholic beverage rules as
proposed.

Full text of the adopted amendments to the readoption follows
(additions to proposal indicated in boldface with asterisks *thus*;
deletions from proposal indicated in brackets with asterisks *[thus]*).

SUBCHAPTER |. GENERAL PROVISIONS

19:50-1.1 Definitions

(a)(b) (No change.)

(c) For the purposes of these regulations, the following definitions
shall apply:

“Authorized location™ means any room or area which is in, on,
or about the premises, and which has been approved by the Com-
mission for the service, sale, consumption, or storage of alcoholic
beverages pursuant to N.J.S.A. 5:12-103 and this chapter.

“Casino hotel alcoholic beverage (CHAB) licensee’” means a per-
son who is licensed to serve, sell or store alcoholic beverages pursuant
to N.J.S.A. 5:12-103 and this chapter.

“Illicit beverage” means any alcoholic beverage manufactured,
distributed, bought, sold, bottled, rectified, blended, treated, for-
tified, mixed, processed, warehoused, possessed or transported in
violation of the law, or on which any Federal tax or tax imposed
by the laws of this State has not been paid; and any alcoholic
beverage possessed, kept, stored, owned or imported with intent to
manufacture, sell, distribute, bottle, rectify, blend, treat, fortify, mix,
process, warchouse or transport in violation of the law.

“Meals™ means any food other than sandwiches, salads, crackers,
chips, nuts, or similar snacks.

*“Original container™ means any container in which an alcoholic
beverage has been delivered to a CHAB licensee.

“Premises”” means the premises licensed as an approved hotel
pursuant to N.J.S.A. 5:12-27.

“Sale’ means every delivery of an alcoholic beverage otherwise
than by purely gratuitous title, including deliveries from without this
State and deliveries by any person without this State intended for
shipment by carrier or otherwise into this State and brought within
this State, or the solicitation or acceptance of an order for an al-
coholic beverage, and including exchange, barter, traffic in, keeping
and exposing for sale, serving with meals, delivering for value, peddl-
ing, possessing with intent to sell, and the gratuitous delivery or gift
of any alcoholic beverage by any CHAB licensee.

“Unlawful alcoholic beverage activity” means the manufacture,
sale, distribution, bottling, rectifying, blending, treating, fortifying,
mixing, processing, warechousing or transportation of any alcoholic
beverage in violation of the law, or the importing, owning, pos-
sessing, keeping or storing in this State of alcoholic beverages with
intent to manufacture, sell, distribute, bottle, rectify, blend, treat,
fortify, mix, process, warehouse or transport alcoholic beverages in
violation of the law, or the owning, possessing, keeping or storing
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in this State of any implement or paraphernalia for the manufacture,
sale, distribution, bottling, rectifying, blending, treating, fortifying,
mixing, processing, warehousing or transportation of alcoholic
beverages with intent to use the same in the manufacture, sale,
distribution, bottling, rectifying, blending, treating, fortifying, mix-
ing, processing, warehousing or transportation of alcoholic beverages
in violation of the law, or to aid or abet another in the manufacture,
sale, distribution, bottling, rectifying, blending, treating, fortifying,
mixing, processing, warehousing or transportation of alcoholic
beverages in violation of the law, or the aiding or abetting of another
in any of the foregoing activities.

“Unlawful property” means all illicit beverages and all imple-
ments, vehicles, vessels, airplanes, and paraphernalia for the manu-
facture, sale, distribution, bottling, rectifying, blending, treating, for-
tifying, mixing, processing, warehousing or transportation of illicit
beverages used in the manufacture, sale, distribution, bottling, recti-
fying, blending, treating, fortifying, mixing, processing, warehousing
or transportation of illicit beverages or owned, possessed, kept or
stored with intent to use the same in the manufacture, sale, distribu-
tion, bottling, rectifying, blending, treating, fortifying, mixing, pro-
cessing, warehousing or transportation of illicit beverages, whether
such use be by the person owning, possessing, keeping or storing the
same, or by another with the consent of such person; and all alcoholic
beverages, fixtures and personal property located in or upon any
premises, building, yard or enclosure connected with a building, in
which an illicit beverage is found, possessed, stored or kept.

“Wholesaler’™ means any person who sells an alcoholic beverage
for the purpose of resale to a licensed wholesaler, a licensed retailer,
or a CHAB licensee.

(d) (No change.)

19:50-1.2  Saving regulations

(a) Title 33 of the Revised Statutes and the rules, regulations and
bulletins promulgated thereunder by the Director of the Division of
Alcoholic Beverage Control shall, except as otherwise provided in
section 103 of the Act or the rules and regulations of the Commission,
apply to any casino hotel and to any CHAB licensee licensed under
the Act and these regulations.

(b) Notwithstanding subsection (a), all persons required to obtain
casino hotel alcoholic beverage (CHAB) licenses shall make all infor-
mational and other filings required by Title 33 of the Revised Statutes
and Title 13 of the New Jersey Administrative Code to the Com-
mission, in accordance with prescribed procedures, and to the
Division of Alcoholic Beverage Control.

(c}) (No change.)

19:50-1.3 License and authorization as conditions precedent to
operation

(a) No casino licensee, nor any of its lessees, agents or employees,
nor any other person or entity, shall expose for sale, solicit or
promote the sale of, possess with intent to sell, sell, give, dispense,
or otherwise transfer or dispose of alcoholic beverages in, on or about
the premises unless said person possesses a CHAB license. Any
CHAB license issued or renewed after July 1, 1986, shall be granted
for a term which coincides with the term of the casino license or
casino service industry license held by the licensee.

(b) No CHAB licensee, nor any of its agents, servants or em-
ployees, shall expose for sale, solicit, or promote the sale of, possess
with intent to sell, sell, give, dispense or otherwise transfer or dispose
of alcoholic beverages except in an authorized location.

(c) In issuing a CHAB license or any authorization thereunder,
or any permit pursuant to N.J.S.A. 5:12-103 and 33:]1-1, et seq., the
Commission may impose any conditions, limitations and restrictions
as it deems necessary and reasonable.

19:50-1.4 Classification of authorized locations

(a) Authorized locations shall be classified as follows:

I. All locations authorized pursuant to N.J.S.A. 5:12-103(g)(1)
shall be classified as Type 1.

2. All locations authorized pursuant to N.J.S.A. 5:12-103(g)(2)
shall be classified as Type II.

3. All locations authorized pursuant to NJ.S.A. 5:12-103(g)(3)
shall be classified as Type III.
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4, All locations authorized pursuant to N.J.S.A. 5:12-103(g)4)
shall be classified as Type IV.

5. All locations authorized pursuant to N.J.S.A. 5:12-103(g)5)
shall be classified as Type V. i

6. All locations authorized pursuant to N.J.S.A. 5:12-103(g)6)
shall be classified as Type VI.

7. All locations authorized pursuant to N.J.S.A. 5:12-103(g)7)
shall be classified as Type VIL.

(b) The activities permitted in each type of authorized location,
subject to applicable laws, rules, and regulations, are as follows:

1. In a Type I location, a CHAB licensee shall be entitled to sell
any alcoholic beverage by the glass or other open receptacle, but not
in an original container, for on-premises consumption within a
casino.

2. In a Type II location, a CHAB licensee shall be entitled to sell
any alcoholic beverage by the glass or other open receptacle for on-
premises consumption within an enclosed room, not in a casino, used
primarily for the purpose of providing entertainment, including but
not limited to live cabaret, show, revue, performing arts or sports
entertainment available to the public, with or without the availability
of food.

3. In a Type III location, a CHAB licensee shall be entitled to sell
any alcoholic beverage by the glass or other open receptacle for on-
premises consumption within an enclosed room or a series of
enclosed connected rooms, with or without an adjacent outdoor
dining area, not in a casino, used primarily for the purpose of provid-
ing meals to the public.

4. In a Type IV location, a CHAB licensee shall be entitled to sell
any alcoholic beverage by the glass or other open receptacle for on-
premises consumption within a pub, tavern or similar room, not in
a casino, or from one fixed location outside a building or structure
containing a casino but on a casino hotel premises; provided, how-
ever, that the primary purpose of a Type [V location shall not be
for the consumption of meals by customers or for banquets.

5. In a Type V location, a CHAB licensee shall be entitled to sell
any alcoholic beverage in original containers for consumption outside
the Type V authorized location from one enclosed room, not in a
casino.

6. In a Type VI location, a CHAB licensee shall be entitled to sell
any alcoholic beverage from a fixed location within an enclosed
room, not in a casino, for delivery to a guest room or to any ‘other
room in the premises authorized by the Commission, other than a
Type I, I, III, IV or V location.

7. In a Type VII location, a CHAB licensee shall be entitled to
possess or to store in a fixed location on the premises, not in a casino,
alcoholic beverages intended but not actually exposed for sale.

(c) Notwithstanding any other provision of this chapter to the
contrary, a CHAB licensee shall be entitled to possess or store within
any of its authorized locations alcoholic beverages intended but not
actually exposed for sale in that authorized location, without obtain-
ing a separate or additional Type VII authorization.

(d) The Commission may, consistent with the requirements of (b)
above, issue two or more alternative types of authorizations for the
same authorized location, or different types of authorizations for
different areas of the same authorized location. This subsection shall
not apply to Type I or Type V authorized locations.

19:50-1.5 Standards for qualification

(a) No CHAB license shall issue unless each person required to
qualify shall have first qualified in accordance with the CHAB license
standards set forth in section 103 of the Act, the regulations of the
Commission, Title 33 of the Revised Statutes, and the rules, regu-
lations and bulletins of the Division of Alcoholic Beverage Control,
except where inconsistent with the Act or the regulations of the
Commission.

(b) No Type I authorization shall issue to any applicant who does
not hold a casino license issued pursuant to the Act.

(c) No Type II, III, IV, V, VI, or VII authorization shall issue
to any applicant who would not qualify under the standards for
licensure of a casino employee except that such applicant need not
be an employee of the casino licensee.
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(d) Every employee and agent of a CHAB licensee*[,]* whose
employment or agency includes duties in a Type I location shall be
licensed or registered in accordance with the Act. Every employee
and agent of a CHAB licensee whose employment or agency includes
duties*[,])* in, on, or about the premises*,* but not in a Type I
authorized location, shall be registered as a casino hotel employee
in accordance with section 91 of the Act.

(¢) No Type VII authorization shall issue to any applicant who
does not hold a Type I, II, III, IV, V or VI authorization.

() No CHARB licensee shall allow, permit or suffer any wholesaler
to sell, give, dispense, or otherwise transfer or dispose of alcoholic
beverages to it unless the wholesaler has:

I. Obtained a valid license from the New Jersey Division of Al-
coholic Beverage Control; and

2. Complied with all applicable requirements of N.J.S.A. 5:12-92,
N.JS.A. 5:12-104, N.JJ.A.C. 19:41-11 and NJ.A.C. 19:43.

SUBCHAPTER 2. CONDUCT OF CHAB LICENSEES

19:50-2.1 Operating conditions of CHAB licensees

(a) No CHAB licensee shall:

1. (No change.)

2. Aliow, permit, or suffer the consumption of any alcoholic
beverage by such person in or upon its authorized location.

(b) No employee or agent of a CHAB licensee shall work in any
capacity in, on or about the premises while actually ot apparently
intoxicated, and no CHAB licensee shali allow, permit or suffer any
actually or apparently intoxicated person employed by that CHAB
licensee to work in any capacity in, on, or about the premises.

(¢) No CHAB licensee shall sell, serve or deliver or allow, permit
or suffer the sale, service, delivery, or consumption of any alcoholic
beverage in or upon its authorized location, or allow, permit or suffer
its authorized location to be open, during any period for which any
duly constituted state, county or municipal law enforcement
authority, because of a public emergency or investigation of crime,
has ordered its authorized location to be closed, unless excepted by
such authority to permit continuing conduct of business other than
the sale of alcoholic beverages.

(d) No CHAB licensee shall directly or indirectly solicit from
house to house, personally or by telephone, the purchase of any
alcoholic beverage, or allow, permit or suffer such solicitation.

(¢) No CHARB licensee shall allow, permit or suffer in or upon its
authorized location or compensate any male or female prostitute,
pickpocket, swindler, confidence man, or any notorious criminal,
gangster, racketeer, or other person of ill repute; nor shallany CHAB
licensee allow, permit or suffer in or upon its authorized location
any unlawful possession of or any unlawful activity pertaining to
narcotic or other drugs or other controlled dangerous substances as
defined by the New Jersey Controlled Dangerous Substances Act
(N.J.S.A. 24:2-1, et seq.) or any prescription legend drug, in any
form, which is not a narcotic, depressant or stimulant drug or con-
trolled dangerous substance as heretofore defined; nor shall any
CHAB licensee allow, permit or suffer its authorized location to be
accessible to any place where any illegal activity or enterprise is
carried on, or its authorized location or business to be used in
furtherance or aid of, or accessible to any illegal activity or enterprise.

(f) No CHAB licensee shall engage in or allow, permit or suffer
in or upon its authorized location any lewdness, immoral activity,
or foul, filthy, indecent or obscene language or conduct, or any brawl,
act of violence, disturbance or unnecessary noise; nor shall any
CHARB licensee allow, permit or suffer its authorized location to be
conducted in such manner as to become a nuisance.

(g) No CHAB licensee shall manufacture, transport, possess, sell,
barter, give away, offer for sale or furnish any alcoholic beverage
adulterated with any foreign or harmful substance.

(h) No CHAB licensee shall receive, possess or sell any alcoholic -
beverage transported into this State in violation of N.J.A.C. 13:2-2].

(i) No CHAB licensee shall conduct business unless:

1. The current CHAB license certificate is at all times conspicuous-
ly displayed on the premises; . -

2. A photostatic or other true copy of the application for the
current CHAB license is kept on the premises; and
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3. A list, in form prescribed by the commission containing the
names and addresses of, and required information with respect to,
all persons currently employed on its authorized location is kept on
the authorized location. Such application copy and such list shall be
available for inspection by the Commission and the Division.

(j) No CHAB licensee shall allow, permit or suffer in or upon its
authorized location or have in its possession or distribute or cause
to be distributed any obscene, indecent, filthy, .lewd, lascivious or
disgusting recording, printing, writing, picture or other matter.

(k) No CHAB licensee shall serve or allow, permit or suffer the
service of any alcoholic beverage other than ordered or substitute
a non-alcoholic beverage when an alcoholic beverage has been or-
dered, or serve or allow, permit or suffer the service of any alcoholic
beverage, except beer or wine, containing less than a measured
amount of alcohol, which measured amount the CHAB licensee shall
cither print on the menu, or post in a prominent place, or both.

(1) No CHAB licensee shall allow, permit or suffer any tap in or
upon its authorized location to be connected with any barrel or other
container of a malt alcoholic beverage unless such tap bears a marker
which truly indicates the name or brand of the manufacturer of such
malt alcoholic beverage, and unless such name or brand is in full
view of the purchaser when the tap is located at a bar at which
consumers are served.

(m) No CHAB licensee shall possess, have custody of, or allow,
permit or suffer in or upon its authorized location any alcoholic
beverage manufactured, distributed, bought, sold, bottled, rectified,
blended, treated, fortified, mixed, processed, warehoused, possessed
or transported in violation of the law, or any alcoholic beverage in
any keg, barrel, can, bottle, flask, similar container or other recepta-
cle which:

1. Does not bear any label describing its contents; or

2. Bears a label which does not truly describe its contents; or

3. Does not bear any indicia of tax payments as required by the
laws of the United States.

(n) No CHAB licensee shall place any order within this State for
the purchase of any alcoholic beverage or allow, permit or suffer any
of its employees or agents to place any order for the purchase of
any alcoholic beverage with any individual soliciting in violation of
NJ.A.C. 13:2-16.

(o) No CHAB licensee shall employ or have connected with it in
any business capacity whatsoever any person interested, directly or
indirectly, in the manufacturing or wholesaling of any alcoholic
beverage within or without this State, nor shall any CHAB licensee
be employed by or connected in any business capacity whatsoever
with any person interested, directly or indirectly, in the manufac-
turing or wholesaling of any alcoholic beverage within or without
this State; provided, however, that notwithstanding the provisions of
this section, the provisions of Title 33 of the Revised Statutes and
Title 13 of the New Jersey Administrative Code, the Commission
may, in its discretion, issue to an applicant a CHAB license when
the following conditions have been met:

1. The applicant has furnished to the Commission a list of all
brands of alcoholic beverages manufactured or sold at wholesale by
the applicant or by any person employed by or connected in any
business capacity whatsoever with the applicant, and the applicant
has agreed in writing to provide the Commission with prior written
notice of any change in said list occurring at any time hereafter;

2. The applicant has agreed in writing not to sell or permit the
sale at its authorized location of any alcoholic beverage manufac-
tured or sold at wholesale by the applicant or by any person em-
ployed by or connected in any business capacity whatsoever with the
applicant;

3. Any CHAB license issued pursuant to this section shall contain
a legend making reference to the provisions of this section and stating
that the issuance of such license is conditioned upon the continuing
fulfillment of all of the conditions set forth herein.

(p) No CHAB licensee, during the suspension of its license or any
authorization issued thereunder, shall:

1. Allow, permit or suffer the sale, service, delivery or consump-
tion of any alcoholic beverage or any other alcoholic beverage activi-
ty in or upon its authorized location, except the storage of alcoholic
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beverages on hand or, if permitted by the Commission, the return
of alcoholic beverages to wholesalers; or

2. Receive delivery of any alcoholic beverage; or

3. Advertise that its authorized location is closed or the business
stopped because of repairs or alterations or for any reason other than
the suspension.

(q) The holder of any CHAB license authorizing the sale of al-
coholic beverages for consumption in an authorized location may
transfer wine from an original tax paid barrel, cask, keg or other
container in the authorized location to another barrel, cask, keg,
decanter, bottle or similar container for purposes of interim storage
and serve such wine therefrom; provided, however, that each barrel,
cask, keg, decanter, bottle or other interim storage container shall
have affixed thereto at all times a gummed label clearly identifying
the contents thereof; and provided further, however, that nothing
herein shall be deemed to prohibit the transfer of wine to unlabeled
carafes, glasses or similar open receptacles for immediate service to
patrons for consumption in the authorized location. The prescribed
label shall be substantially in the form set forth below, and each
statement made shall be true:

This tax paid contains

(type of container)
wine, received from

(type and brand) (name and address

on

of seller) (date of receipt)

(signature)

(r) No CHAB licensee shall, directly or indirectly, allow, permit
or suffer any practice or promotion that:

1. Offers to the public at large unlimited availability of any al-
coholic beverage for a set price; or

2. Offers to a patron or consumer a free drink, gift, prize or
anything of value, conditioned upon the purchase of an alcoholic
beverage or product, except branded or unique glassware or
souvenirs in connection with a single purchase; or

3. Requires or allows a consumer to prepurchase more than one
drink or product at a time via tickets, tokens, admission fees, two
for one, or the like, as a condition for entry into its premises or its
authorized location, or as a requirement for service or entertainment
therein.

19:50-2.2  Additional operating conditions of CHAB licensees

(a) No CHAB licensee shall sell, serve, deliver or store alcoholic-
beverages in, on, or about its authorized location without first sub-
mitting and receiving approval of a system of internal controls there-
for.

1. Each CHAB licensee shall submit to the Commission a descrip-
tion of its system of internal procedures and administrative and
accounting controls. Such submission shall be made at least 120 days
before operations are to commence or 90 days before changes in
previously submitted control plans are to become effective, unless
otherwise directed by the Commission. Each such submission shall
contain both narrative and diagrammatic representations of the
internal control system to be utilized, including but not limited to:

i. Accounting controls, including the standardization of forms and
definition of terms to be utilized in the operations;

ii. Procedures, forms, and, where appropriate, formulas covering
the calculation of taxes, revenue, expense and overhead schedules,
complimentary services, cash equivalent transactions, salary structure
and personnel practices;

iii. Job descriptions and the system of personnel and chain-of-
command, establishing a diversity of responsibility among employees
engaged in operations and identifying primary and secondary super-
visory positions for areas of responsibility, which areas shall not be
so extensive as to be impractical for an individual to monitor;

iv. Procedures concerning receipts from patrons;

v. Procedures for the physical security of its authorized location
and all alcoholic beverages therein.

2. The Commission shall review each submission and shall de-
termine whether it conforms to the requirements of the Act and to
the regulations and whether the system submitted provides adequate

NEW JERSEY REGISTER, MONDAY, JUNE 6, 1988



ADOPTIONS

and effective controls for the operation of the CHAB licensee submit-
ting it. If the Commission finds any insufficiencies, it shall specify
them in writing to the CHAB licensee, who shall make appropriate
alterations. When the Commission determines a submission to be
adequate in all respects, it shall notify the CHAB licensee. No CHAB
licensee shall commence operations, or alter in fact its internal con-
trols, unless and until such system of controls is approved by the
Commission.

(b) No employees or agents of a CHAB licensee, except those
which have been approved by the Commission, shall consume al-
coholic beverages during their hours of employment or agency by
a CHAB licensee, including overtime.

(c) No CHAB licensee shall store or allow, permit or suffer the
storage of any alcoholic beverages in, on, or about the premises
except at a Type VII authorized location or any other authorized
Jocation pursuant to N.J.A.C. 19:50-1.4(c).

(d) No CHARB licensee shall alter any aspect of the physical struc-
ture of its authorized location without first submitting a description
of such proposed alteration to the Commission and receiving written
permission therefor.

(e) Combination sales of any kind, consisting of more than one
article, whether it be an alcoholic beverage or something else, at a
single aggregate price are prohibited, except that a combination sale
consisting of a meal and an alcoholic beverage is permitted, provided
that:

1. The alcoholic beverage shall not be advertised as *‘free”, but
may be advertised as “included™ or ‘“‘complimentary”;

2. The container in which the alcoholic beverage is served shall
be limited to a single unit, although the size of the container is not
limited.

SUBCHAPTER 3. CONDITIONS OF OPERATION IN
AUTHORIZED LOCATIONS
19:50-3.1 Conditions of operation in Type I locations

(a) No food or alcoholic beverage, other than nonalcoholic
beverages or garnishments used in the preparation of alcoholic
beverages for consumption by the glass, shall be sold, given or be
available for consumption, offered, delivered or otherwise brought
to a patron within a casino room unless so requested by the patron.

(b) No alcoholic beverage in an original container shall be brought
into a Type I location except by the CHAB licensee authorized to
sell alcoholic beverages in that Type I location.

(c) No CHAB licensce shall *[service]* *serve* any alcoholic
beverage in a Type I location except by the glass or other open
receptacle, but not in an original container, for on-premises con-
sumption within the authorized location.

(d) No alcoholic beverage or food shall be displayed in a Type
I location except incidental to delivery or consumption by a patron.

(e) Alcoholic beverages shall be served in a Type I location only
when the casino room is open for business as provided in section
97(a) of the Act, but not later than 15 minutes prior to the closing
of the casino room.

(f) Every CHAB licensee authorized to sell alcoholic beverages in
a Type I location shall have on duty at all times when alcoholic
beverage service is available at least one person whose duties shall
include supervision of all alcoholic beverage service provided
pursuant to that Type I authorization.

19:50-3.2 Conditions of operation in Type II locations

(a) A CHAB licensee may sell alcoholic beverages and meals for
consumption in a Type II location only as an adjunct to entertain-
ment within the authorized location.

(b) No CHAB licensee shall include any alcoholic beverage
charges within the price charged for admission, nor shall any ad-
mission charge entitle the patron to any alcoholic beverage in a Type
II location.

(c) No CHAB licensee shall serve any alcoholic beverage in a Type
II location except by the glass or other open receptacle for on-
premises consumption within the authorized location.
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19:50-3.3 Conditions of operation in Type III locations

(a) A CHAB licensee may sell alcoholic beverages in a Type III
location only as an adjunct to meals for consumption within the
authorized location.

(b} A CHAB licensee may sell alcoholic beverages in a Type II
location only on the following basis:

. During the preparation, consumption and to the completion of
meals; and

2. In the dining area.

(c) No CHAB licensee shall serve any alcoholic beverage in a Type
III location except by the glass or other open receptacle for on-
premises consumption within the authorized location.

(d) Every CHAB licensee shall prepare a menu which shall be
posted adjacent to the entrance of each of its Type III locations,
except when the authorized location is being used for a prearranged
banquet or convention.

19:50-3.4 Conditions of operation in Type IV locations

(a) No CHAB licensee shall provide meals for consumption to the
public in a Type IV location.

(b) No CHAB licensee shall sell any alcoholic beverage in a Type
IV location except by the glass or other than receptacle for on-
premises consumption within the authorized location.

19:50-3.5 Conditions of operation in Type V locations

(a) No CHAB licensee shall, in a Type V location, sell any al-
coholic beverage for delivery to any other area in, on or about the
premises.

(b) No CHARB licensee shall, in a Type V location, sell any al-
coholic beverage in other than original containers or for consumption
within the Type V authorized location.

(c) Sale of alcoholic beverages may include the retail sale of dis-
tillers” and vintners’ packaged holiday merchandise prepacked as a
unit with suitable glassware as gift items to be sold only as a unit,
cigars, cigarettes, packaged crackers, chips, nuts and similar snacks,
ice and non-alcoholic beverages as accessory beverages to alcoholic
beverages.

(d) No CHARB licensee shall allow, permit or suffer any alcoholic
beverage to be consumed in or upon a Type V location, nor shall
any CHAB licensee possess or allow, permit or suffer any open
containers of alcoholic beverages in or upon its Type V location;
provided, however, that opened bottles of alcoholic beverages re-
turned by a customer as allegedly defective may be so possessed
pending return to the manufacturer or wholesaler; and further
provided that the container is immediately resealed and labeled with
the name and address of the customer and the date of return by the
customer.

(e) No Type V location shall be used for any purpose other than
that for which it is authorized.

19:50-3.6 Conditions of operation in Type VI locations
(a) A Type VI location shall not have direct access to or from a
casino.

19:50-3.7 Conditions of operation in Type VII locations

(a) A CHAB licensee may, in a Type VII location, store alcoholic
beverages intended for sale at other authorized locations in, on, or
about the premises.

(b) A CHAB licensee shall transfer or deliver such alcoholic
beverages from a Type VII location only to authorized locations in,
on or about the premises.

(c) A CHAB licensee shall not allow, permit or suffer access to
or from a Type VII authorized location, except to the extent that
such access is necessary in the normal course of business to employees
or agents of the CHAB licensee or to licensed employees or agents
of wholesalers or distributors licensed pursuant to Title 33 of the
Revised Statutes, Title 13 of the New Jersey Administrative Code,
the Act and the regulations of the Commission.

(d) All Type VII locations shall be fixed, enclosed areas within the
premises, not in a casino, and not otherwise authorized for the sale,
service or consumption of alcoholic beverages.

(e) No alcoholic beverage shall be sold, served or consumed in a
Type VII location.
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(f) A CHAB licensee shall maintain its Type VII locations at an
appropriate temperature and in a secure manner.

SUBCHAPTER 4. DISCIPLINARY PROCEEDINGS

19:50-4.1 General provisions

(a) Any violation of Title 33 of the Revised Statutes or Title 13
of the New Jersey Administrative Code by an applicant or CHAB
licensee, or its agents or employees shall be grounds for penalty,
suspension, revocation, or other disciplinary action by the Com-
mission unless the conduct involved is specifically permitted by the
Act or by these regulations.

(b) In disciplinary proceedings it shall be sufficient, in order to
establish the guilt of the licensee, to show that the violation was
committed by an agent, servant or employee of the CHAB licensee.
The fact that the CHAB licensee did not participate in the violation
or that its agent, servant or employee acted contrary to instructions
given by the CHAB licensee or that the violation did not occur in
the CHAB licensee’s presence shall constitute no defense to the
charges preferred in such disciplinary proceedings.

(a)
Equal Employment Opportunity and Affirmative
Action .
Readoption: N.J.A.C. 19:53
Proposed: March 21, 1988 at 20 N.J.R. 640(a).
Adopted: April 27, 1988 by Walter N. Read, Chairman, Casino

Control Commission.
Filed: April 28, 1988 as R.1988 d.234, without change.

Authority: N.J.S.A. 5:12-63(c), 5:12-69, 5:12-134 and 5:12-135.
Effective Date: April 28, 1988.
Expiration Date: April 28, 1993.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the readoption may be found in the New Jersey Admin-
istrative Code at N.J.A.C. 19:53.

HUMAN SERVICES

DIVISION OF MEDICAL ASSISTANCE AND HEALTH
SERVICES
(b)

Transportation Services Manual

Livery Service, Prior Authorization

Adopted Amendments: N.J.A.C. 10:50-1.1, 1.2, 1.3,
1.5,2.5,2.6,3.1and 3.2

Adopted Repeal: N.J.A.C. 10:50-1.4, 2.3, 2.4 and 2.7

Adopted New Rules: N.J.A.C. 10:50-1.4, 2.7 and 2.8

Proposed: November 16, 1987 at 19 N.J.R. 2103(a).

Adopted: May 13, 1988 by Drew Altman, Commissioner,
Department of Human Services.

Filed: May 13, 1988 as R.1988 d.262, with substantive and
technical changes not requiring additional public notice and
comment (N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 30:4D-6b(15), 7a, b, c; 30:4D-12; 42 CFR
440,170(a).

Effective Date: June 6, 1988.

Operative Date: July 1, 1988.

Expiration Date: March 3, 1991.

(CITE 20 N.J.R. 1214)
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Summary of Public Comments and Agency Responses:

There were two comments on the proposed rule. One comment was
submitted by Molly Joel Coye, M.D., Commissioner, New Jersey Depart-
ment of Health. The Department of Health requested that livery service
be limited to ambulatory patients. The Division has added this require-
ment to N.J.A.C. 10:50-1.4(a) on adoption. If a Medicaid patient is
wheelchair bound, Medicaid patients have been, and will continue to be,
transported by invalid coach. Rules already promuilgated by the Depart-
ment of Health indicate that invalid coach is an appropriate mode of
transportation for wheelchair patients (N.J.A.C. 8:40-4.1(a)2). The
Division believes this change is necessary for the health, safety, and
welfare of Medicaid patients being transported for medical treatment.

Comments were also submitted by John L. Tweed, Executive Director,
Medical Transportation Association of New Jersey. Mr. Tweed requested
an overall fee increase for all three modes of transportation (ambulance,
invalid coach, livery service). The Division's response is that there will
be no change in reimbursement between proposal and adoption at this
time, due to budgetary constraints.

Mr. Tweed requested that the requirement for a prescription signed
by a physician for ambulance or invalid coach be deleted. The Division
agreed to remove this requirement, and therefore deleted N.J.A.C.
10:50-1.5. Providers must now attach a certification to the claim form
(MC-12). The provider will prepare the certification in accordance with
the sample submitted with the adoption (see N.J.A.C. 10:50-2.7).

The Division believes these changes do not violate N.J.A.C. 1:30-4.3.
Ambulatory Medicaid patients may be transported by either invalid coach
or livery service. The Division anticipates the majority of ‘ambulatory
patients will be transported via livery service. Wheelchair patients will
continue to be transported by invalid coach. The removal of the require-
ment for a prescription should benefit transportation providers.

Summary of Changes Between Proposal and Adoption:

In addition to those changes that were made in response to public
comment, the Division has made the following changes on its own in-
itiative,

The Division has amended several definitions in N.J.A.C. 10:50-1.2.
The definition of livery service was amended to refer the reader to
N.J.A.C. 10:50-1.4, which is the section listing the requirements for livery
service providers. The definition of *“‘passenger” has been amended to
indicate that it means a Medicaid-eligible individual being transported
(via livery service) for the purpose of obtaining a Medicaid-covered
service. The definition of “prescription” was deleted because this is ne
longer a requirement for transportation.

The definition of “‘transportation’ was revised to delete the phrase
“medical care” and add the phrase “‘a Medicaid covered service”. This
amended phraseology is consistent with a federal policy interpretation
which indicates that states are not obligated to provide transportation
to secure medical care not included in the State’s Title XIX State Plan.
Therefore, New Jersey is defining the provision of providing transpor-
tation to and/or from providers of medical services to mean those services
covered under the Title XIX State Plan.

In N.J.A.C. 10:50-1.3(a) the word “‘approved” was changed to “‘ap-
proval™.

The requirements for prior authorization were deleted from N.J.A.C.
10:50-1.4. Authorization for transportation now appears in N.J.A.C.
10:50-1.5, which was section 1.6 in the proposal. This section is basically
the same in the proposal as on the adoption, except for some amendments
to the procedures for obtaining either prior authorization or “‘retroactive
authorization” for invalid coach. Providers may now make verbal re-
quests, in addition to the current policy of written requests, as indicated
in N.J.A.C. 10:50-1.5(b) and 10:50-1.5(¢). With respect to retroactive
requests, which are used when the MDO (Medicaid District Office) is
closed or there is an urgency for the service, they must be made within
10 days, and can be either written or verbal. This time period is really
an extension of the five day time period which appears in N.J.A.C.
10:50-1.4(b)3. Therefore, the Division believes the five day extension for
retroactive authorization, as well as the provision for a verbal request,
are both less burdensome to the providers and to the recipients, who may
need to be transported in the evenings or on weekends.

In addition, authorization can be granted for a period not to exceed
six months. The proposal had indicated prior authorization could only
be granted for up to three months (reference is made to N.J.A.C.
10:50-1.5(d)). The Division believes this additional three months
authorization will benefit both the recipient and providers, especially for
those Medicaid patients whose condition requires regular, periodic trans-
portation to a provider of medical care services.
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The Division made other changes upon adoption. N.J.A.C. 10:50-1.6,
entitled Basis of payment, was N.J.A.C. 10:50-1.5 in the proposal. In
addition, N.J.A.C. 10:50-1.6(¢) was recodified as (f) and the subsequent
subsections were renumbered accordingly.

Full text of the adoption follows (additions are indicated in
boldface with asterisks *thus*; deletions from the proposal are in-
dicated in brackets with asterisks *[thus]*).

10:50-1.1 Scope

This manual describes the policies and procedures of the New
Jersey Medicaid Program for reimbursement of providers of trans-
portation services. Questions about this manual may be directed to
any Medicaid District Office *MDO* listed in this Subchapter or to
the Division of Medical Assistance and Health Services, CN 712,
Trenton, New Jersey 08625.

10:50-1.2 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Provider” means ambulance service, invalid coach service, or
livery service.

*Ambulance service” means the provision of emergency or non-
emergency medical transportation in a vehicle that is licensed,
equipped, and staffed in accord with New Jersey Department of
Health regulations, as specified in N.J.A.C. 8:40.

“Invalid coach service”” means the provision of non-emergency
medical transportation in a vehicle that is licensed, equipped, and
staffed in accord with New Jersey Department of Health *[regula-
tions]* *rules*, as specified in N.J.A.C. 8:40.

*[“Livery service’’ means non-emergency, curb-to-curb transpor-
tation provided to a Medicaid-eligible individual who requires a ride
to and/or from a medical care provider.]*

*“Livery service” means the provison of non-emergency, curb-to-curb
transportation in a vehicle that meets the requirements of the Medicaid
Program as specified in N.J.A.C. 10:50-1.4.*

“Multiple loading’ means that more than one patient/passenger
is being transported in the same vehicle at the same time.

“Passenger” means a Medicaid-eligible individual who is trans-
ported in a livery service vehicle *[to and/or from a medical care
provider]* *for the purpose of obtaining a Moedicaid-covered
service*.

“Physician™ means a doctor of medicine or osteopathy licensed to
practice medicine and surgery by the New Jersey State Board of
Medical Examiners, or similarly licensed by comparable agencies of
the state in which he or she practices.

*[“Prescription” means a certification of a patient’s medical need
for ambulance or invalid coach service.]*

“Transportation” means the use of an approved vehicle to move
a Medicaid-eligible individual from place to place for the purpose
of obtaining *[medical care]* *a Medicaid-covered service*.

10:50-1.3 General policies

(a) The *[approved]* *approval* process for becoming a transpor-
tation service provider is as follows:

1. Each transportation provider must be individually approved for
each type of service provided. The New Jersey Department of Human
Services, Division of Medical Assistance and Health Services, with
the Prudential Insurance Company of America acting as *[agent]*
*Fiscal Agent* for the Division, must approve each provider before
reimbursement can be made to that provider for transportation ser-
vice.

2. Prerequisite for a New Jersey-based ambulance or invalid coach
company for Title XIX (Medicaid) approval is possession of a
Certificate of Need and license issued by the New Jersey Department
of Health.

3. As a condition of participation, the transportation provider
agrees to bill the Medicaid program for services provided by the
billing entity only. If the provider seeks reimbursement for services
performed by any other organization or entity, whether a franchise,
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independent contractor, etc., full disclosure in writing of the financial
and organizational arrangement between said entities must be made
to, and approved in advance by, the Division of Medical Assistance
and Health Services.

4. ““Medicaid Provider Application” (Form FD-20), ‘“Provider
Agreement” (Form FD-62) and the *“Ownership and Control Interest
Disclosure Statement” (HCFA-1513) may be obtained from The
Prudential Insurance Company of America, Provider Enrollment
Unit, P.O. Box 5007, Millville, New Jersey 08332.

i. An applicant seeking approval to provide livery service must
attach to the *““Medicaid Provider Application” (Form FD-20) a
photocopy of each Vehicle Registration issued by the New Jersey
Division of Motor Vehicles. The applicant must also indicate on the
photocopy of the Vehicle Registration the respective vehicle fleet
number.

ii. A Medicaid-enrolled provider of ambulance and/or invalid
coach service seeking approval to provide livery service must com-
plete another “‘Medicaid Provider Application” (Form FD-20).

5. The completed provider agreement, disclosure statement,
and/or provider application shall be submitted to:

The Prudential Insurance Company of America

Provider Enrollment Unit

P.O. Box 5007

Millville, New Jersey 08332

6. Once approved, the applicant will receive a Medicaid provider
number and an initial supply of pre-printed claim forms from The
Prudential Insurance Company of America.

Redesignate existing (a)-(b) as *[(d)]**(b)*-(c) (No change in text.)

(d) Helicopters or aircraft, under extenuating circumstances, may
be used as a carrier to transport the sick, injured or disabled Medi-
caid-eligible patient.

1. Reimbursement is restricted to the emergency condition where
transportation by air is medically considered the only acceptable
form of travel and the conditions are such so that its implementation
is feasible. The Division of Medical Assistance and Health Services
retains the option to utilize this form of transportation in such
situations where, at its discretion, it could represent a significant cost
*[of]* savings *[factor]* when compared to ambulance or invalid
coach service involving trips covering similarly long distances.

Redesignate existing (d)-(f) as (e)-(g) (No change in text.)

10:50-1.4 Livery service

(a) Livery service provided to an individual to and/or from non-
medical facilities, such as educational, vocational or nutritional sites,
is not Medicaid reimbursable. *Livery service shall be limited to the
transport of ambulatory passengers.* Only a New Jersey-based com-
pany is eligible to participate in the New Jersey Medicaid Program
as a provider of livery service.

(b) Vehicle requirements are as follows:

1. The vehicle used to provide livery service must not be more than
five model years old at the time the service is provided and must
have a seating capacity of not less than five nor more than ten
persons, inclusive of the driver.

2. Any passenger car used to provide livery service must be a four-
door vehicle.

3. In addition, every vehicle used to provide livery service must
meet all of the following requirements:

i. Display a valid inspection decal issued by the New Jersey
Division of Motor Vehicles;

ii. Display livery license plates; and

iii. Display external markings to indicate company name and ve-
hicle number.

(c) The Division of Medical Assistance and Health Services will
conduct periodic vehicle inspections to ensure compliance with these
requirements.

(d) All drivers must be appropriately licensed as follows:

l. In accordance with N.J.S.A. 39:3-10.1, a driver of a motor
vehicle with a capacity of more than six passengers used for the
transportation of passengers for hire must possess a special driver’s
license issued by the New Jersey Division of Motor Vehicles.

2. An out-of-state resident who drives a livery service vehicle in
the State of New Jersey must conform to the statutes relevant to
livery service in his/her state of residence.
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TRANSPORTATION CERTIFICATION

ADOPTIONS

SAMPLE

1. Recipient Name

(Last) (First)
2. HSP (Medicaid) Case No.
3. Date of Service [C] One Way 3 Returen Trip [J Round Trip
4. Origin
(Address)
5. Destination
(Address)
6. Returned To
(Address)
z 7. MODE OF TRANSPORT
E O Emergency Ambulance [ Invalid Coach
2 1 Transport Ambulance O Livery [ Other (Specify)
v 8. REASON FOR TRANSPORT 9. SERVICES REQUIRED EN ROUTE
I Stretcher
]  Examination / Treatment [CJ  Wheelchair / Stairchair
O Hospital Admission T Restraints
3 Hospital Discharge I supervision
[0 Inter-Hospital Transfer J  Monitoring
[J Other ] Suctioning
(Specify) L]  Oxygen
]  Other
(Specify)
Ambulance / Invalid Cosch — Complete A/B/C
Livery — Complete A/B
A I certify that the transportation service listed above was received, and | request that payment fo} this service be made on my
behalf. | authorize any holder of medical or other information about me to release to the Division of Medical Assistance and
Health Services or its authorized agents any information needed for this or any related claim.
Recipient’s Signature
g B. I certify that | provided the transportation service as described above in a vehicle that fully complies with all Title XIX
E (Medicaid) program requirements.
-
7]

Driver's Signature

Printed Name

Vehicle Fleet Number

C. 1 certify that the above-named recipient arrived at [  departed from O3 , this office/facility on the abave-cited date.

Office/Facility Representative’s Signature

Name of Office / Facility

Printed Name ond Title

(CITE 20 N.J.R. 1216)
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(e) All providers must make available their livery service to Medi-
caid-eligible individuals from 6 A.M. to (0 P.M., Monday through
Saturday.

*[10:50-1.5 Prescription for transportation service

(a) A prescription is a certificate of a patient’s medical need for
ambulance or invalid coach service.

(b) A prescription may be furnished by any licensed phys-
ician/practitioner who has sufficient knowledge of the Medicaid-
eligible individual's condition that necessitates transportation by am-
bulance or invalid coach. The prescription shall contain:

1. The certifying physician/practitioner’s name (printed or typed)
and Individual Medicaid Practitioner (IMP) Number.

2. The Medicaid-eligible individual’'s name.

3. The reason(s) the trip is necessary, including the Medicaid-
eligible individual’s condition that necessitates transportation by am-
bulance or invalid coach.

4. The signature of the certifying physician/practitioner or his or
her authorized designee and the date. The authorized designee may
be anyone so appointed by the physician/practitioner to carry out
his/her orders and to sign on his or her behalf.]*

10:50-*[1.6]**1.5* Authorization for transportation services

(a) Prior authorization from the Medicaid District Office is re-
quired for all transportation services except for ambulance service
and livery service.

(b) Procedures for obtaining prior authorization are as follows:

I. Written request: The provider submits a “Transportation
Claim” (Form MC-12) *[together with a prescription signed by a
licensed physician/practitioner or his/her authorized designee.]* *to
the Medicaid District Office.* Upon receipt of this *finformation]*
*document*, the Medicaid District Office Medical Consultant reviews
the information to verify medical necessity*[, checks the mode of
transportation, and if the request is authorized,]* *. If the request
is approved, the mode of transportation is checked, an authorization
number is assigned, and the Medical Consultant* signs the *Form*
MC-12 in Item 16. If denied, however, the Medical Consultant in-
dicates in the space provided the reason for the denial. The Medicaid
District Office retains the third copy *of the Form MC-12* and
forwards the Fiscal Agent and Provider copies to the provider.

2. Verbal request *[for invalid coach service:]* *The provider calls
the Medicaid District Office and requests prior authorization. The
Medicaid District Office completes a “Transportation Ser-
vices—Information Sheet” (Form FD-60) and the Medicaid District
Office Medical Consultant approves or denies the request, The provider
is apprised by telephone of the Medicaid District Office Medical Con-
sultant’s decision. If the request is approved, an authorization number

- is given to the provider and is also entered on the Form FD-60 which
is signed by the Medicaid District Office Medical Consultant or the
Medicaid District Office Director. If denied, however, the Medical
Consultant indicates in the space provided the reason for the denial.
The Medicaid District Office retains the third copy of the Form FD-60
and forwards the Fiscal Agent and Provider copies to the provider. After
rendering the invalid coach service, the provider forwards a claim,
accompanied by the Form FD-60, to The Prudential Insurance Com-
pany of America for processing.*

*[i. The provider calls the Medicaid District Office and requests
prior authorization.

ii. The Medicaid District Office completes a ““Transportation Ser-
vices—Information Sheet” (Form FD-60). The Medicaid District
Office Medical Consultant approves or denies the request.

iii. The provider is apprised by telephone of the Medicaid District
Office Medical Consultant’s decision. If the request is approved, an
authorization number is given to the provider and is also entered on
the Form FD-60 which is signed by the Medicaid District Office
Medical Consultant or the Medicaid District Office Director and is
forwarded to the provider.

iv. The provider performs the invalid coach service and obtains
a prescription signed by a licensed physician/practitioner or his/her
authorized designee.

v. The provider forwards the “Transportation Claim”™ (Form
MC-12), the prescription, and the *‘Transportation Ser-
vices—Information Sheet” (Form FD-60) signed by the Medicaid
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District Office Medical Consultant or the Medicaid District Office
Director to The Prudential Insurance Comapny of America for pro-
cessing.

3. Prior authorization may be given for more than one invalid
coach trip on a single physician’s prescription, when, in the opinion
of the Medicaid District Office Medical Consultant, the diagnosis is
such that multiple trips would be required in a short period of time.
A single authorization is limited to a maximum time period of one
calendar month, with the exception of invalid coach services to pa-
tients requiring dialysis treatments, which may be authorized up to
three calendar months. Such authorizations require a prescription
covering the period of time that invalid coach services are requested.

4. Prior authorization for air ambulance and helicopter service
must be obtained from the Medicaid District Office.

i. If verbal authorization is given by the MDO, the provider may
perform the service, but must submit a “Transportation Claim”
(Form MC-12) and prescription to the MDO for written
authorization as specified in (c)l above.]*

*(c) Prior authorization for air ambulance and helicopter service
must be obtained from the Medicaid District Office.

1. If verbal authorization is given by the Medicaid District Office,
the provider may perform the service, but must submit a “Transpor-
tation Claim” (Form MC-12) and complete medical documentation to
the Medicaid District Office for written authorization as specified in
(b)1 above.

(d) A request for invalid coach authorization may be approved for
an extended period of time when, in the opinion of the Medicaid District
Office Medical Consultant, the Medicaid-eligible individual’s health
condition will not improve to the extent that a lower mode of service
would be appropriate during the period under consideration. An ex-
tended authorization may range from one month through six months
in duration.

1. When a provider of invalid coach service requests authorization
for an extended period of time, either in writing or by telephone, the
Form MC-12 or Form FD-60 shall be labeled “RECORD SHEET”.
It is not necessary for the provider to indicate the number of trips or
the destination on the “RECORD SHEET”, as this information will
not be known in advance. Claims for actual trips provided during the
extended period of time shall be forwarded by the provider directly to
The Prudential Insurance Company of America for processing.*

*[5.]**(e)* Retroactive request for authorization. When com-
munication between the provider and the Medicaid District Office
can not be established because the Medicaid District Office is closed
and the provision of the service can not be delayed, the provider may
perform the service. In such instances, the provider must *[submit
a written request for retroactive authorization to the Medicaid Dis-
trict Office for evaluation. The Medicaid District Office will inform
the provider in writing that the request has been approved or de-
nied.]* *request retroactive authorization from the Medicaid District
Office within ten working days from the date of service. The request
for retroactive authorization may be written or verbal, following the
procedures specified in (b)1 or (b)2 above. The Medicaid District Office
will inform the provider in writing or by telephone that the request has
been approved or denied, as specified in (b)1 or (b)2 above.*

10:50-1.*%{7]**6* Basis of payment

(a) “Transportation reimbursement allowance™ is on a fee-for-
service basis. The base allowance for ambulance and invalid coach
services includes the placement and removal of a patient into and
out of the vehicle at the point of origin and the point of destination.
Livery service is designed for individuals who require no assistance
in entering or exiting the vehicle.

*(b) Transportation service provided to 8 Medicaid-eligible individ-
ual is reimbursable by Medicaid under the following conditions only:

1. The medical care provider/facility to which and/or from which
the individual is being transported either participates as a provider in
the Medicaid program or meets the requirements for participation as
a provider in the Medicaid program, and

2. The medical service rendered to the Medicaid-eligible individual
by the provider/facility is a covered Medicaid service (as listed in the
N.J.A.C. 10:49-1.4) at the time the transportation is provided.*
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*[(b)]**(e)* ‘‘Loaded mile” is mileage accrued when a vehicle is
actually carrying a patient/passenger. Mileage is measured as a
straight line between two points on a map, that is, from the point
at which the patient/passenger enters the vehicle to the point at which
he or she exits the vehicle.

*[(c)]**(d)* (No change.)

*[(d)]**(e)* (No change in text.)

*[(e)}**(f)* Hospital-based transportation service is reimbursable
when a Medicaid-eligible individual is transported to the base hospi-
tal and admitted as an inpatient or treated as an outpatient. If the
Medicaid-eligible individual is admitted, the hospital submits a claim
for the service on Form UB-82 as a trailer. If the Medicaid-eligible
individual is not admitted, the hospital submits a claim for the service
on Form UB-82 as an outpatient service. A revenue code shall be
used to identify the transportation service.

1. Hospital-based transportation service provided to a Medicaid-
eligible individual who is transported to other than the base hospital
is reimbursable on a fee-for-service basis in the same manner as a
non-hospital-based transportation provider. In such instances, the
hospital shall be enrolled as a transportation provider as defined in
N.J.A.C. 10:50-1.2. A “Transportation Claim” (Form MC-12) shall
be used when submitting a claim for transportation services, as de-
scribed in N.J.A.C. 10:50-2.5.

2. Hospital-based transportation service provided to an individual
eligible for the Medically Needy Program is reimbursable only when
the individual is treated in the outpatient department of a hospital.
Exception: Transportation service provided to an individual eligible
for the Medically Needy Program as a pregnant woman is reim-
bursable when the individual receives either inpatient or outpatient
care.

*[(H)]**(g)* Transportation service provided to an inpatient of a
hospital by an outside provider shall be billed by the hospital as a
“rebundled” service. When a transportation provider renders a round
trip service to an individual whose status remains “inpatient”, the
transportation provider bills the hospital for the service. The hospital
reimburses the transportation provider and submits a claim to the
New Jersey Medicaid Program on Form UB-82 as a trailer. A rev-
enue code shall be used to identify the transportation service as a
“rebundled” service.

*[(g)]**(h)* (No change in text.)

*[(h)]**(i)* No additional payment is made for the use of medical
supplies and/or equipment with the exception of oxygen. (See
NJ.A.C. 10:50-3.2(g).

10:50-2.3 (Reserved)
10:50-2.4 (Reserved)

10:50-2.5 Transportation Claim (Form MC-12)

(a) A “Transportation Claim” (Form MC-12) shall be used when
submitting a claim for transportation services. See *[Exhibit]* *Ap-
pendix* I at the end of this Chapter for a copy of the “Transportation
Claim” (Form MC-12) and the instructions for the proper comple-
tion of the form.

10:50-2.6 Combination Medicare/Medicaid claims

*[(a)]* Ambulance services reimbursable under Medicare and
provided to a Medicare/Medicaid-eligible individual must be billed
on the *“Request for Medicare Payment-Ambulance” (Form
HCFA-1491C). Claims must be sent directly to the Medicare Carrier,
The Prudential Insurance Company of America, Medicare B
Division, P.O. Box 3000, Linwood, New Jersey 08221. The provider
must indicate the Health Insurance Claim Number in Item 2 and the
HSP (Medicaid) Case Number and *[Patient]* Person Number in
Item 5 on Form HCFA-1451C.

10:50-2.7 Transportation Certification *[(Form FD-305)]*

(a) A *[“Transportation Certification” (Form FD-305)]* *trans-
portation certification form* must be used in conjunction with the
“Transportation Claim” (Form MC-12) when billing for *ambulance,
invalid coach, and* livery service *[only. See Exhibit Il at the end
of this Chapter, Chapter 50, for a copy of the “Transportation
Certification” (Form FD-305) and the instructions for the proper
completion of the form.]* *Appendix II at the end of this Chapter
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(N.J.A.C. 10:50) contains a sample transportation certification form
and instructions for the form’s proper completion. At a minimum, the
elements appearing on the sample transportation certification form shall
appear on the certification form furnished and prepared by the transpor-
tation provider.*

10:50-2.8 Automated Data Exchange

(a) Any approved provider may request approval to submit claims
for reimbursement via an approved method of Automated Data
Exchange *(ADE)*. All costs of rental and/or purchase of a terminal,
installation, maintenance, and usage of telephone lines are the
responsibilty of the provider.

(b) Any provider approved for an Automated Data Exchange
(ADE) claim submission system must comply with all regulations and
restrictions set forth by The New Jersey Medicaid Program as in-
dicated in the ADE documentation.

(c) Requests for approval shall be submitted to:

The Prudential Insurance Company of America
P.O. Box 471
Millville, New Jersey 08332

SUBCHAPTER 3. HCFA COMMON PROCEDURE CODING
SYSTEM (HCPCS)
10:50-3.1 Introduction

(a) The New Jersey Medicaid Program adopted the Health Care
Financing Administration’s (HCFA) Common Procedure Coding
System (HCPCS). The HCPCS codes as listed in this Subchapter are
relevant to Medicaid transportation services and must be used when
filing a claim.

1. The responsibility of the transportation services provider when
rendering services and requesting reimbursement is listed in
Subchapter 1. and Subchapter 2. of this manual.

2. The column titled Maximum Fee Allowance indicates the
amount of reimbursement or the symbol B.R.:

i. “B.R.” (By Report)is listed instead of a dollar amount. It means
that additional information will be required in order to properly
evaluate the service. Attach a copy of the report to the MC-12 claim
form.

10:50-3.2 HCPCS CODE NUMBERS AND MAXIMUM FEE

SCHEDULE
HCPCS  Description Maximum
Code Fee
Allowance
(a) AMBULANCE SERVICE
A0010 Ambulance Service, Basic $30.00
Life Support (BLS) Base Rate.
Emergency Transport, One Way
A0222 Ambulance Service, Return 30.00
Trip, Transport
Ambulance Service, Air, tB.R.

Helicopter Service, Transport
tB.R.—By Report

(b) INVALID COACH SERVICE

A0130 Non-Emergency Transportation: 20.00
Wheelchair Van
NOTE: Invalid Coach Service. One Way.
Per Patient

Y0060 Invalid Coach Service, Round Trip. 40.00

Per Patient

{c) LIVERY SERVICE

Y0250 One Way, Per Passenger 3.00
Y0255 Round Trip, Per Passenger 10.00
NOTE: Waiting time is not reimbursable
for livery service.
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(d) MILEAGE
A0020 Ambulance Service, (BLS) Per Mile, 1.00
Transport, One Way per loaded mile
NOTE: For Medicaid reimbursement
purposes, mileage both one way and re-
turn/round trip is payable at S1.00 per
loaded mile in both the ambulance and in-
valid coach.
NOTE: In a multiple-load situation, the
charge for loaded mileage is applicable to
*‘one™ patient only. Reimbursement is lim-
ited to the distance traveled by the patient
whose point of origin and point of desti-
nation represent the greatest distance. No
mileage charge is permitted for additional
patients whose distance traveled lies be-
tween these two points.
Livery Service, Per Mile, 0.50
Per Passenger
NOTE: The amount reimbursable for ve-
hicle mileage accrued is on a per-passenger
basis. However, when two or more passen-
gers are transported in the same vehicle at
the same time from the same departure
point to the same destination point, mileage
may only be charged for one passenger.

(¢) WAITING TIME—AMBULANCE SERVICE—ONE WAY TRIP ONLY
Y0050

Y0260

Waiting Time—Ambulance Service—
One Way Trip Only

/4 hour 2.50
1/2 hour 5.00
3/4 hour 7.50
1 hour 10.00

NOTE: Reimbursable only on one way trips
and only after 30 minutes have elapsed. It
is reimbursable in 1/4 hour increments.
Maximum reimbursement for waiting time
is $10.00 (1 hour).

(f) WAITING TIME—INVALID COACH SERVICE—ONE WAY TRIP
ONLY

Y0010 Waiting Time—Invalid Coach
Service—One Way Trip Only
1/4 hour 1.25
1/2 hour 2.50
3/4 hour 3.75
} hour 5.00

NOTE: Reimbursable only on one way trips
and only after 30 minutes have elapsed. It
is reimbursable in 1/4 hour increments.
Maximum reimbursement for waiting time
is $5.00 (1 hour).

(g) OXYGEN

A0070 Ambulance Service, Oxygen, Admin- 6.00 per
istration and Supplies, Life 1/2 hour
Sustaining Situation
Invalid Coach Service— 6.00 per
Oxygen 1,2 hour

NOTE: Reimbursable in 1,2 hour incre-
ments after the first 1/2 hour has elapsed,
for ambulance and invalid coach service.

*[EXHIBIT]* *APPENDIX* |

Instructions for the completion of the “Transportation Claim”
(Form MC-12).

Items 1 through 4: Name, address, HSP (Medicaid) Case Number,
and Patient Person Number. Copy the patient’s name, HSP (Medi-
caid) Case Number and Patient Person Number exactly as they
appear on the Medicaid eligibility validation form.

Items 5 and 6: Self-explanatory; must be completed.
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Item 7: Other insurance or liability coverage. Check appropriate
block to indicate whether the patient has other health insurance,
liability coverage or no fault auto coverage. If yes, you must attach
a copy of the decline notice or a copy of the explanation of payment
from carrier. (When the patient is covered by both Medicare and
Medicaid, see Section 2.6.)

Item 8: Employment related. Check as appropriate. If patient’s
iliness or injury is work related, enter name and address of employer.

Item 9: Provider name, address, telephone number and provider
number.

Item [0: Indicate whether or not injury resulted from an auto-
mobile accident by checking appropriate block.

Item 11: Practitioner ordering transportation. *[Enter the name
and Individual Medicaid Practitioner (IMP) Number of the phys-
ician/practitioner who ordered the transportation service. Note:
Claims will be rejected if the above information is not entered in item
11. (Not applicable for livery service.)]* *Not applicable.*

Item 12: Report of services. Insert information under the following
subsections:

Item 12A: Date of service,

Item 12B: Insert HCPCS (procedure) code as specified in
Subchapter 3 of this manual. The HCPCS (procedure) code must
accurately reflect the service provided.

Item [2C: Place of origin. From the list provided in Item 12, select
the applicable place of origin and insert the corresponding number
under C.

Item 12D: Indi