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ZBBULON PO LH A M U S

Plaintiff in Error

vs. >
REBECCA R . B A TE M A N , Executrix, 

<fcc., and L U T H E R  B A TE M A N , Jr.,

On Error 

to the

Supreme Court.

Defendants in Error. y

Brief of Clem en t  H . S in n ick so n , of counsel with the de­

fendants in error, and plaintiffs below.

Statement of the Case
This action was brought by Luther Bateman and 

Luther Bateman, Jr. against the plaintiff in error to re­
cover damages for the breaking and entering the close of 
the said Batemans, covered with the waters of Delaware 
Bay, in the County of Cumberland. The said Luther 
Bateman afterwards died and his Executrix, Rebecca R. 
Bateman, by the order of the Supreme Court was substi­
tuted as one of the plaintiffs of record. The plaintiffs 
claim title under a deed made by the State of New Jersey,
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through and by the Riparian Commissioners of New Jer­
sey, the Governor of the State concurring— to the said 
Luther Bateman— which deed was offered in evidence by 
the plaintiffs below and marked Ex. P. A copy of which 
deed is here set forth.

COPY OF COMMISSION DEED TO LU T H E R  

B A T E M A N :

T he State op N ew  J er se y , T o a l l  whom  these

PRESENTS SHALL COME OR MAY CONCERN, GREETING:

W hereas, Pursuant to an Act of the Legislature of 
said Slate, approved March 21st, 1871, entitled “A  further 
Supplement to an act entitled an act to ascertain the rights 
of the State and of riparian owners in the lands lying 
under the waters of the bay of New York and elsewhere in 
this State,” approved April eleventh, one thousand eight 
hundred and sixty-four, and other statutes and Joint
Resolutions of said State—Luther Bateman, o f ------------- ,
in the County of Cumberland, State of New Jersey, being 
the owner of lands fronting on the Delaware Bay where 

20 the tide ebbs and flows therein, and so is riparian owner 
on tide waters in this State, and desirous of obtaining a 
grant from the said State of the lands under water herein- 

, after mentioned which lie in front of said lauds, did apply 
to the Commissioners to-w it: B ennington F. R a n d o lph , 
A mzi D odd, M iles R oss and J ohn C arpen ter , Jr., for a 
grant of the lands hereinafter conveyed. And Whereas, 
the said Commissioners, having due regard to the interest 
of navigation, have agreed to grant the lands hereinafter 
mentioned, and determined that two hundred and fifteen 

30 dollars and thirty-four cents ($215.34) is a proper compen­
sation to be paid to the State for the lands hereinafter con­
veyed. Now therefor, the said State of New Jersey, by 
the said Bennington F. Randolph. Amzi Dodd, Miles Ross
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and John Carpenter, Jr., Commissioners aforesaid, the 
Governor of said State concurring, in consideration of the 
premises aforesaid and of the said sum of two hundred 
and fifteen dollars and thirty-four cents ($215.34) duly 
paid by the said Luther Bateman to the said State the re­
ceipt whereof is hereby acknowledged, Doth hereby grant, 
bargain, sell and convey unto the said Luther Bateman 
and to his heirs and assigns forever, all that parcel of 
land flowed by tide water lying at Beadons Cove, in the 
Township of Downe, in the County of Cumberland and 10 
State of New Jersey, described as follows .

Beginning at a point in the high water mark of the 
easterly shore of Delaware Bay where the same is inter­
sected by the division line between lands of the estate of 
Seth Page and lands of the said Luther Bateman and from 
thence running south fifty-two degrees and forty-three 
minutes west, three thousand five hundred and seventy-five 
and ninety-six one hundredths (3575^&) feet to the ex­
terior line established by the Commissioners appointed 
under the authority of the act entitled, “An Act to ascer- 20 
tain the rights of the State and of Riparian owners in the 
lands lying under the waters of the bay of New York and 
elsewhere ;n this State” approved April 11th, A. D., 1864, 
and the supplement thereto, thence along said exterior line 
north thirty-three degrees and forty-three minutes west, 
eight hundred and sixty-one and thirty-seven one 
hundredths (861T3& ) fee t; thence north fifty-five degrees 
and seven minutes east two thousand five hundred and 
eighty-six and forty-one one hundredths (2586^m) feet to 
a point; thence north two degrees and forty-two minutes 30 
east, nine hundred and seventy and one-tenth (970xV) feet 
to the high water mark of the easterly shore of Delaware 
Bay, where the same is intersected by the northerly boun­
dary line of lands of the said Luther Bateman ; thence 
northerly along said high water mark to the place of be­
ginning.
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W ith the right, liberty, privilege and franchise to 
exclude the tide water from so much of the lands above 
described, as lies under tide water, by filling in, or other­
wise improving the same, and to appropriate the lands 
above described to his exclusive private uses.

And if when said exterior lines shall be fixed at any 
other points or places further out into said Bay, also any 
and all lands under water lying between the present ex­
terior lines above described and the new exterior line or 

10 lines that may be hereafter fixed the same to be used 
agreeably to the terms of such extension.

Provided, however, that if the said Luther Bateman 
is not the owner of the land adjoining the land under 
water hereby conveyed, then, and in that case, this convey­
ance, so far as the same binds the State, and all the cove­
nants herein on the part of the State, shall be void as affect- 
ing any part or parts of said land joining land now owned 
by the Luther Bateman. And also provided, That if the 
extension line for solid filling and the extension line for 

2q piers or either-of said lines, now established or lines that 
may be hereafter established by the Riparian Commis­
sioners of the State of New Jersey, shall hereafter be 
changed by the action of the authorities of the United 
States Government, and the grantee herein suffers dama­
ges, that the claim or claims therefor must be made 
against the authorities of the United States Government 
and not against the State of New Jersey

And the said State also covenants to and with the said 
Luther Bateman, his heirs and assigns, that the said State 

30 will not make or give anv license, power or authority to any 
other person or corporation affecting lands under water in 
front of the said lands hereby granted, but this covenant 
shall not preclude the State from leasing or disposing of 
its lands under water which lie in front of the extension 
line or lines hereinbefore described. Should said State
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hereafter enact any law or laws for leasing or disposing of 
its lands under water for the cultivation of oysters or other 
fish, provided that in such case a water space of suitable 
width for free and uninterrupted navigation and access to 
and from the lands hereinbefore described shall at all 
times be left and remain open and unobstructed between 
the extension line of solid filling (or between the extension 
line for piers when the same has been or shall be estab­
lished) and the lands which may be appropriated by the 
State for such cultivation of oysters or other fish, the 10 
proper width of said open and intervening space to be de­
termined by the Riparian Commissioners of this State.

Together with all and singular the hereditaments and 
appurtenances thereunto belonging and all the rights of 
the State in said lands.

To have and to hold all and singular the above granted 
and described lands covered with v ater and premises unto 
the said Luther Bateman and to his heirs and assigns for­
ever.

20
I n  W itness W h e r e o f  the said 

State has caused these presents to be 
sealed with the Great Seal of tlje 
said State and to be subscribed by 

Leon Abbett, the Governor of said State, and the said Com­
missioners, and attested by Henry C. Kelsey, the Secretary 
of State thereof, this twenty-sixth day of June, in the year 
one thousand eight hundred and eighty-six (1886).

LEO N A B B E TT, G o v e r n o r , 

B E N N IN G TO N  F. R A N D O LP H , 80 

A M Z I DODD,
M IL E S  ROSS,
JO H N  C A R PEN TER , Jr.

W itness— R. C. BACOT.
A tte st— H E N R Y  C. K E LS E Y , S e c r e t a r y  o f  S t a t e .
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S tate  of N ew  J e r se y , )
> ss.

C ou n ty  of H u dson , )

B e it  R e m em bered , That on 
this second day of July, eighteen hundred and eighty-six, 
before me, the subscriber, a Master in Chancery of New 
Jersey, personally appeared Robert C. Bacot, of full age, 
who being by me duly sworn, on his oath, saith that he saw 
B ennington F. R a n d o l p h , A m zi D o d d , M ile s  R oss and 

10 J ohn  C a r pe n te r , J r ., the within named Commissioners, 
sign and deliver the within deed as their voluntary act, and 
that he, the said Robert C. Bacot, thereupon subscribed his 
name as an attesting witness thereto.

R. C. BACOT.
Sworn and subscribed before me 

at Jersey City the day and year 
aforesaid.

JO H N  V . BACOT,
M aster  a s  a f o r e s a id .

20 ENDORSED

Riparian Commission of N. J.. Recorded in Liber. I ,  
Folio 746, &c. The State of New Jersey to Luther Bate­
man, Grant Dated June 26,1886. Received and recorded 
in the Clerk’s Office of Cumberland County Dec. 10, 1886, 
at 12 o’clock m. in Book of Deeds No. 188. page 418, &c.

F. L. G O DFREY, 
C l e r k .

After the receipt of this deed the said Luther Bate­
man invited his son Luther Bateman, Jr., the above de- 

30 fendant in error, to take possession of the said lands with 
him, and they proceeded to prepare the same for the culti-1 
vation of oysters. They staked off the ground so that it
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might be known. They planted the first year about four 
thousand bushels of young or seed oysters, they also 
spread upon the ground a large number of oyster shells in 
1887, and in same year, 1887, they planted about 16,000 
bushels of young oysters, and from time to time they con­
tinued to plant young oysters and to spread shells upon the 
grounds up to 1893. They planted upon said grounds over 
50,000 bushels of young oysters and over 5,000 bushels of 
oyster shells.

In  April, 1894, the plaintiff in error entered upon 
these grounds with his boat and dug up and carried off a 
boat load of oysters, the property of the said Bateman s, 
this he repeated a number of times, and the said Luther 
Bateman and Luther Bateman, Jr., brought suit against 
him in the New Jersey Supreme Court, in tort, to recover 
damages for these trespasses. The case was tried at Cum­
berland County. Rebecca Bateman, Executrix of Luther 
Bateman, who had died, being substituted as one of the 
plaintiffs, and verdict was rendered for the plaintiffs below 
— the defendants in error.

Exceptions were taken, a writ of error sued out, and 
this case is now to be heard on the Assignments of Error.

The first assignment was to alleged error in the 
drawing of the general panel of jurors, which I  shall pass 
for the present.
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The second alleged error was that the trial court 
against the defendant’s objection, admitted in evidence on 
the part of the plaintiff, the above deed of conveyance.

The grounds of objection were that power to make 
the deeds was not vested in the Riparian Commissioners 
“ That the State holds all the public waters of this great 
Bay as trustees for the whole people, and that it has no 
right to grant any portion of it to a single individual for 
his own private use.

See printed case p 16.



Riparian Deed Considered
The deed conveys these lands absolutely in fee simple 

and in direct words gives to the grantee the right to ap­
propriate the same to his exclusive private uses.

See deed directly after description.
I t  is in proper form and is competent evidence with­

out proof that previous steps leading to the vesting of titles 
have been taken.

Brown vs. Galloway, 1 Pet. CC, 291.
American Dock and Improvement Co. vs. Trustees 12 10

Stew. 418.

The deed is a solemn grant by the State of New Jer­
sey conveying in fee simple to the grantee the lands upon 
which this trespass was committed. The plaintiffs in error 
deny that it was competent for the State to make this 
grant, and the first question to be*decided is, had the State 
the right to make this grant ?
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I

The lands belonged to the State of New Jersey.

This has been clearly established by a long line of 
decisions in this State and in the United States Supreme 
Court.

Arnold and Mundi settled the question that the title 
of the proprietors stopped at high water mark, but some of 
the dicta in that case have been since rejected.

Martin vs. Waddell decided that the lands under the 
10 navigable waters belonged to the State and that the State 

could grant to an individual an exclusive right to take 
oysters in part of them— Martin vs. Waddell, 16 Pet. 367.

“ In  Gough vs. Bell it was held ‘ That at com­
mon law the right of the owner of lands along the 
shore of the sea or of navigable waters, in which the 
tide ebbs and flows, extends only to the shore or 
ordinary high water mark, the shore which is the 
land between ordinary high water mark and ordi­
nary low water mark and the lands under water 

20 belong to the State and are part of the Sovereignty.”
Gough vs. Beil 2 Zab. p 441 

so in State vs. Jersey City 1 Dut. 528
Stevens vs. Paterson & Newark R. R., 5 Y r. 552 

Hoboken vs. Penna. R. R. Co., 124 U. S , 656
This is not only the law in New Jersey, but it is the 

law in all the other States in the Union.
An exhaustive list of cases on this subject is to be 

found in Shirely vs. Bowlby, 152 U. S. p i .
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I I

The State had the power to make a grant of these 
lands in fee simple— to grant to one individual the exclu­
sive use of them.

The grant embraces about 60 acres. I t  is not claimed 
that the interest of navigation is affected by it and the 
deed recites that due regard has been had to such interest.
The contention of the defendants below is that the State 
does not hold the land in fee as its own property, but holds 
it in trust for the benefit of the whole people and has no 10 
right to grant any portion of it to a single individual for his 
own private use.

This is in direct opposition to the declared law of this 
State.

Chief Justice Green in Bell vs. Gough says .
K The objection to an alienation of the public domain 

by the King is that he is but a trustee for the com­
munity. Biit the Legislature are not mere trustees 
of common rights for the people. These rights are 
vested in the people themselves ; The Legislature 20 
in disposing of them act as their representatives in 
their name and stead. The act of the Legislature 
is the act of the people, not that of a mere trustee 
holding the legal title for the public good.

Bell vs. Gough, 2 Zab. p 457.
In  State vs. Jersey City it was held :
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“ That the State owns the land below high water 
mark while it remains under water. I t  may be 
granted by the State to a stranger at any t;me before 
it  is actually reclaimed and annexed to the upland.” 

State vs. Jersey City, 1 Dut. 528.
“ The State owns all the land under navigable waters 

within its jurisdiction and may grant the exclusive 
right to use them to any individual the same as if 
they were dry arable land so long as the rights of 
navigation are not interfered with.”

McCready vs. Virginia, 94 U. S. 891.
In  Hoboken vs. Penna. R R. Co. the Supreme Court of 

the United States held
“ The title under the New Jersey grants is not only a 

new estate but it is a new subject divided from the 
upland or riparian property by a fixed and perma­
nent boundary. Such grants are not a mere fran­
chise or incorporeal hereditament. .Under these 
grants the land conveyed is held by the grantees on 

20 the same terms on which all other lands are held
by private persons under absolute titles, and every 
previous right of the State of New Jersey whether 
propretary or sovereign is transferred or extin­
guished, except such sovereign rights as the State 
may lawfully exercise over all other private 
property.”

Hoboken vs. Penna. R. R. Co., 124 U. S. 656.
This case was followed and accepted as the law in this 

State in Elizabeth vs. Central R. R. Co., 24, V r. 491.
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But if any doubts existed on this subject they were 
settled by this Court in Stevens vs. Paterson & Newark R.
R. Cot and not by the dictum of the Judge writing the 
opinion but by a direct vote on the subject, i t  was then 
established by this Court that

“ A ll navigable waters within the territorial limits of 
the State and the soil under such waters belong in 
actual propriety to the public. The dominion of the 
Legislature over the Jura Publica appears to be 
unlimited ; by this power they can be regulated 10 
abridged or vacated.

“ The principle seems to be university conceded that 
unless in certain particulars protected by the Fed­
eral Constitution the public rights in navigable 
waters can to any extent be modified or absolutely 
destroyed by statute.”

Stevens vs. Paterson & Newark R. R. Co., 5 Vroom , 544,
550, 555.

In  that case it is distinctly established that
“ The State is the absolute owner of the land in a ll "0 

navigable waters within its territorial limits and 
such land can be granted to any one, either public 
or private without making compensation to the 
owner of the shore.”
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Since the above decision the principle there laid down 
has been accepted as the law of this State and universally 
followed.

In  Wooley vs. Campbell it was held that
“ The right of fishing and taking oysters in the tidal 

waters of this State isprima facie common to all the 
people of the State. But the Legislature may grant 
a right of enjoyment in lands under tide waters to 
private individuals for the purpose of fishing and 

10 planting oysters to the exclusion of public rights'
therein.”

Wooley vs. Campbell, 8 Yroom 168.
“ Trespass will be for the invasion of such right.” 

Paul vs. Hazletoii, 8 Yroom, 106.

“ The title to the bed of navigable streams being abso­
lute in the State it was competent for the Legisla­
ture (prior to the recent amendment of the Consti_ 
tution) to grant the State’s lands to Uny one upon 
such terms as it deemed expedient.”

20 State vs. Post, 26 Yroom, 269.

American Dock & Improvement Co. vs.. Trustees, 12 
Stew. 418.

Elizabeth vs. Central R. R. Co., 24 Yroom, 491.

The disposition of these lauds belonging to the State 
has been carefully guarded by the riparian acts, the public 
have been protected from the evils of special legislation, the 
matter has been settled by general legislation over twenty 
years ago, and the people have had ample opportunity to



15

correct any wrong that may exist in the system. That this 
system has been permitted to remain unchanged for over 
twenty-five years is, I  think, evidence that it is the w ill of
the people.

See Riparian Act of April 11,1864, and supplements 
thereto of March 81,1869, March 21, 1871, March 27, 
1874, and other supplements. Gen. Statutes of N. J. 
pages 2785, 2786, 2790 and 2791.
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Chicago Lake Front Discussion
But it is claimed by the defendants below that this well 

and long established law has been annulled by the decision 
of the United States Supreme Court in the case of Illinois 
vs. Illinois Central R>. R. Co., commonly known as tne 
Chicago Lake Front Decision.

Can a decision of the U . S. Supreme Court change the 
law of this State ? As applied by the Courts of this State.

In  Burgess vs. Seligman the U. S. Supreme Court 
10 speaking on this subject said :

The Federal Courts have an independent jurisdiction in 
the administration of State laws co-ordinate with that of the 
State courts.

Burgess vs. Seligman, 107 U. S. 33.
While the United States Courts claim co-ordinate juris­

diction they do not claim supreme jurisdiction.
Nor does it follow as a matter of course that the United 

States Court would follow the Chicago Lake Front Decision 
or the rule there laid down in interpreting the law of New 

20 Jersey as to this matter.
The United States Courts follow the decisions of the 
State Courts in matters relating to land or in the con­
struction of the statutes of such States.”

Foster vs. Joice, 3 Wash. C. C. 498.
Harrison vs. Rowan, 3 Wash. C. C. 580.

“ Since the ordinary administration of the law is carried 
on by the State Courts it necessarily happens that by 
the course of their decisions certain rules are estab-
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lished which become rules of property and action in 
the State and have all the effect of law which it 
would be wrong to disturb. This is especially true 
with regard to the law of real estate and the construc­
tion of the State Constitution and Statutes. Such 
established rules are always regarded by the Federal 
Courts no less than the State Courts themselves as 
authoratative declarations of what the law is.”

Burgess vs. Seligman, 107 U . S. 33.
Such has been the practice of the U . S. Supreme Court io  

in regard to this matter of tide lands.
In  Virginia they interpreted the law as it was laid down 

in the Virginia Courts and decided that the State might 
giant these lands to the exclusive use of any individual the 
same as if they were dry arable lands.

McCready vs. Virginia, 94 U . S. 391.
In  New Jersey they declared the law to be, as the State 

Courts had established it, that under these grants the lands 
conveyed is held by the grantees on the same terms on which 
all other lands are held by private persons under absolute 20 

titles.
Hoboken vs. Penna. R. R. Co., 124 U . S. 656.

In  the Illinois cpse they found no interpretation of 
the law by the State Courts and they declared the law as 
applicable to that particular case.
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But does the Illinois decision substantially conflict 
with the New Jersey decision ?

The circumstances of that case were widely different 
from the New Jersey cases. There the Legislature of I l l i  
nois, in a manner that was suspicious, granted to one cor­
poration what was practically the whole harbor of Chicago. 
That harbor was then being improved by the United  
States Government, and this grant interfeied with the 
navigation and made it  possible for the grantee to indefi- 

10 nitely postpone that improvement. Four years afterwards 
the Legislature of Illinois repealed the law which made 
the grant, and the State filed a b ill in the United States 
Courts to ascertain its rights.

What the Court actually decided was that the grant 
gave a mere license to the Company which the State could 
revoke and which it  had revoked by the repealing act.

Even this decision was made by a divided Court four 
judges voting in the affirmative and three in tha negative.

There is much said in the opinion filed which is mere 
20 obiter dictum, and would in no case be binding upon this 

Court under the circumstances. But even in that case the 
Court held that such parcels of said lands under water as 
were to be used for the improvement of the public interest 
or which when occupied do not substantially impair the 
public interest in the lands and waters remaining, could 
be granted by the State. I t  no where held by dicta or 
otherwise, that the State had no power to grant absolutely 
to any individual a part of such lands. The dictum was 
that it could not grant the whole.

30 But these defendants in error claim that this grant 
and the other kindred grants made in that vicinity tend to 
promote and not impair the public welfare.

A t the vicinity of this grant, the bay is from 15 to 20 
miles wide, the channel is near the middle, and along the 
Jersey shore are large stretches of salt marsh rising just
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above high tide, in front of this marsh the waters are shal­
low for a long distance out, and are of no use for naviga­
tion, the bottom is mud or shifting sand, and unimproved, 
no oysters w ill grow thereon, for the oyster spat perishes 
when it rests upon mud or shifting sand. Unimproved, 
these shallows are absolutely valueless, but they are capa­
ble of being converted into oyster farms, by from time to 
time spreading stones or oyster shells thereon, and plant­
ing mother oysters, by such cultivation millions of oysters 
can be produced where absolutely none would otherwise 10 
obtain. In  Europe it  is estimated that 90 per cent, of the 
oysters that are marketed came from these cultivated 
oyster farms.

In  the State of Connecticut where especial attention 
has been paid to this matter, 2,500,000 bushels of oysters 
per year are raised and marketed on such cultivated beds. 
See bulletin of U . S. Fish Commission for 1893 page 273.

The object of these grants is the development of a 
similar oyster culture.

The Riparian Commission have established an ex- 20 
terior line, being careful not to interfere with navigation 
and carefully excluding all natural oyster beds, and have 
in compliance with the riparian laws granted to a number 
of persons, shore owners, the tide lands in front of their 
respective lands, and much money and labor has been ex­
pended by such purchasers upon these lands, and if  pro­
tected in their pioperty as other property is protected by
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the law of the State, this valuable food product w ill be 
enormously increased, Surely these grants tend to pro­
mote and not impair the public interest.

■ Jfr < 1 O '

But the right of a State to make such grants as this, 
has been settled so far as the United States Courts are 
concerned by a decision of the U . S. Supreme Court made 
unanimously, one year after the Illinois decision, in a case 
closely analagous to this.

The State of Oregon has a law very similar to the 
20 Riparian law of New Jersey.

I t  provides that the owners of land fronting on the 
Pacific ocean or any of the bays or rivers in which the 
tide ebbs and flows within the State, shall have the right 
to purchase all the tide land belonging to the State in front 
of the land so owned. A  board of officers, of whom the 
Governor is one, is authorized to sell such tide lands upon 
proper application therefor. The shore owner has the first 
right to purchase, and if he does not make application 
within a prescribed time the grant may be made to a 

20 stranger, upon notice.
A  dispute arose between two persons claiming such 

tide lands, one claimed under a patent for a donative 
land claim bounded by the Columbia River, under the act 
of Congress. The other claimed under a grant made by 
the State of Oregon, under the above law. The matter 
was finally decided by the United States Supreme Court,
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and a very elaborate opinion was filed by Justice Gray, in 
which he collected almost all the cases that have ever 
been, touching on this subject. The matter came up on 
appeal from the Supreme Court of Oregon, which had de­
cided in favor of the Oregon law.

The United States Court affirmed the decision of the 
Oregon Court and held that

“ By the law of the State of Oregon as enacted by its 
Legislature and declared by its highest Court, the 
title to the land in question is in the defendants in 10 
error and upon the principles recognized and 
affirmed by a uniform series of recent decisions of 
this Court above referred to the law, of Oregon 
governs the case.”

“  The statutes of Oregon under which the defendant 
in error holds are a constitutional and legal exer­
cise by the State of Oregon of its dominion over the 
lands under navigable waters.”

Shively vs. Bowlby 152 U . S. p. 1.
In  speaking of these various decisions as to this mat- 20 

ter of the States and the public rights to these lands the 
Court in the above case said

“ Whether as a rule of property it  would be safe to 
change these doctrines where they have been ap­
plied, is for the Courts of the several States to de­
termine. I f  they choose to resign to the riparian 
proprietor, rights which properly belong to them in 
their sovereign capacity, it is not for others to raise 
objections. The correct principle is laid down in 
Martin vs. Waddell, 16 Pet. 367 ; Pollard vs. H a. 30 
gen, 3 How. 212; Gomtillo vs. Kibbi, 9 How. 411;

—  id .
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But even if this Court should be constrained to change 
the interpretation of these riparian statutes, and the law 
applicable to these grants, as declared by this Court in 
Stevens vs. Paterson & Newark R. R. Co., it could not 
apply to this grant. A t the time this grant was made, 
under the decision of this Court which had then been pre­
viously made, the State had the right to grant this land 
absolutely to the grantee in fee simple, to convey to him 
all the rights of the public therein, the construction of the 
act by this Court became a part of the statute, and a part 
of the States contract with the grantee, and a reversal of 
this decision can not deprive the grantee of his contract 
rights under said grant.

“ After a statute has been settled by judicial construe 
tion the construction becomes, so far as contract 
rights are concerned, as much a part of the statute 
as the text itself, and a change of decision is to all 
intents and purposes the same in effect on contracts 
as an amendment of the law by means of a Legisla- 

20 five enactment.”
Douglass vs. County of Pike, 101 U. S. 687.

Elizabeth vs. Central R. R. Co., 24 Yroom 496.
Burgess vs. Seligman, 107 U. S. 20.

Therefore this Court should not reverse this judgment 
for anything contained in the 2d. 15th and 18th reasons 
set forth by the plaintiffs in error in their assignment of 
errors.
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Question as to the Ownership of the Ripa
The plaintiffs in error alleged that Luther Bateman 

was not the owner of the ripa at the time of the grant, but 
that Luther Bateman, Jr. was such owner, and the evidence 
offered to prove this being overruled by the Court, excep­
tions were taken upon which are based the 3d, 4th, 11th, 
12th and 13th reasons for reversal. The defendants in 
error, while they deny the truth of the said allegation, in­
sist that it was not competent for the plaintiff in error to 
go into that question on the trial below, and that the said 10 
evidence was properly ruled out.

This is the old action of trespass quare clarum fregit, 
the defendant below pleaded the general issue. He does 
not claim to be owner of the close or to justify by enter­
ing under such owner, nor does he claim any estate or in­
terest in the ripa.

This grant under which the plaintiffs below claimed 
the exclusive right to use said close is in the nature of a 
patent for public lands, and comes within the rules which 
govern such patents. 20

The grant is regular in form, contains no false sug­
gestions on its face, and is competent evidence, without 
proof, that the previous steps leading to the vesting of the 
title had been taken.

Brown vs. Galloway, 1 Pet. C. C. 291.
Elizabeth vs. Central R. R. Co , 24 Y r. 496.

Bell vs Gough, 2 Zab. 411.



In  Smelting Company vs. Kemp, the defendant offered 
in evidence a certified copy of the record of proceedings in 
the Government land office at Washington upon which a 
patent was obtained, this was objected to on the ground 
that they could only tend to show irregularity of the pro- 
ceedings in obtaining the patent. The objection was over­
ruled and writ of error was taken to the U . S. Supreme 
Court, which Court held that the admission of the evidence 
was error— the Court held

10 “ A  patent duly signed, countersigned and sealed, for
public lands, which at the time it was issued the 
Land Department had, under the statute, authority 
to convey,, cannot be collaterally impeached in an 
action at law, and the finding of the Department 
touching the existence of certain facts or the per­
formance of certain antecedent acts upon which the 
lawful exercise of that authority may in a particu­
lar case depend cannot in a Court of Law be 
questioned.”

20 Smelting Co. vs. Kemp, 104 U. S. 636.
The Court further held in same case 
“ A  stranger to the title cannot complain of the act of 

the Government in regard thereto.”— i d.
see Smith vs. Smelting Co. 106 U . S. 452.

Boggs vs. Mercury Mining Co. 14 Cal. 279. 
This grant recites that Luther Bateman is the riparian 

owner of the lands in front of which the lands granted lie. 
In  United States vs. Arendondo the Court held 
u -A- public grant, or one made in the name and as-

30 sumed authority of the sovereign power of the coun­
try, has never been considered as a special verdict, 
capable of being aided by no inference of the exis­
tence of other facts than those expressly found or 
apparent by necessary implication. An objection to 
its admission in evidence on a trial at law is in the



25

nature oi a demurrer to evidence on the ground of 
its not conducing to prove the matter in issue. I f  
admitted, the Court, jury or Chancellor, must re­
ceive it as evidence, both of the facts it recites and 
discloses, leading to the foundation of the grant 
and all other facts legally inferable by either, from 
what is so apparent on its face. I t  is a settled 
principle that a public grant is to be taken as evi­
dence that it  is issued by lawful authority.

United States vs. Arrendondo 6 Pet. 728. 10

« A  private grant of the State obtained by false sug­
gestion is not deemed void in collateral proceedings 
if the false suggestion does not appear on the'face 
of the grant.”

Elizabeth vs. Central R .R . Co. 24 V r  491.

“ When the plaintiff claims by virtue of the location 
of a land certificate defendants who are mere tres­
passers, without color of title cannot defend on 
ground of Stale demand.”

Grant vs. H ill, 30 S. W . R. 952. 20
« A  patent is a title from its date, and conclusive 

against all those whose rights did not commence 
previous to its emanation.”

Hoofengale vs Andrews, 7 Wheaton 21. 
Boardman vs. Lesse of Reed 6 Pet. 328.
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“ A  mere intruder cannot question the validity of a 
patent under which the plaintiff claims.”

Lesse of Hoyt vs. Hemphill Ohio Cond. R 551.

Under the well-established rule in action of trespass 
the defendants below should not be permitted to raise this 
question.

The plaintiffs below were in possession of the premi­
ses, they had staked it out, planted there oysters on it and 
the bounds of their close were clearly defended. The de- 

10 fendants below were naked trespassers without color of 
title.

“ The defendant under the general issue can not prove 
title in a stranger under whom he does not justify.

Todd vs Jackson, 2 Hut. 536.
“ A  mere trespasser or intruder cannot protect him­

self by setting up an outstanding title in a stranger.” 
Jackson vs Harden. 2 John 202.

“ When plaintiff claims by virtue of a levy and execu­
tion and the defendant is stranger to the title 

20 and does not claim under the execution debter he
will not be permitted to question the correctness of 
the judgment and execution by virtue of which the 
plaintiff claims title.”

Phelps vs. Parks, 4 Verm Rep. 488. 
see Dollop vs. Hardy, 26 Maine 545.

Curtis vs. Hoyt, 19 Conn. 154.
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In  the case of Brown vs. Morris Canal, which was a 
contest for the right to wharf out between two parties each 
claiming to be shore owner—the Court held

“ I f  a person acting under the license of the Free­
holders under the wharf act, should build the im­
provement authorized— neither the State or any 
person claiming under the public right of naviga­
tion could interfere to stop him or claim the benefit 
of the completed improvement but it would be no 
protection against the legal shore owner.” 10

Brown vs Morris Canal 3 Dut. 654.
But the case of American Dock Improvement Co. vs. 

Trustees is almost exactly in point.
The charter of the West Line Improvement Company 

authorized the Company to extend its railroad from its 
prior terminus to some point in line with the exterior line, .. 
established in the Hudson River by the Riparian Commis­
sioners and enacted that any lands of the State under tide 
waters which came within the location of its route should 
be paid for by the Company to the trustees of the school 20 
fund, the boundaries and price therefor to be fixed by the 
Riparian Commissioners on application for that purpose, a 
deed therefor to be made by said Commissioner in the 
name and under seal of the State* Upon the foreclosure 
of the mortgage given to the Trustees a question arose as 
to such tide water lands granted to the Company and an 
issue at law growing out of said proceedings was tried 
before Justice Depue. The deed to the Company was ob­
jected to because the plaintiff had not proved all the con­
ditions of the grant, that is that the land was within the 30 
location of the Company’s route as required by the charter, 
and evidence was offered to show that the Company’s loca­
tion was such as not to justify the grant. The Justice ad­
mitted the deed without any further proof, and excluded 
the evidence offered to attack the validity of the grant.

Amer. Dock Imp. Co. vs. Trustees, 12 Stew. 415.
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lit  same case the defendents claimed that the grant 
was in violation of the fights of the riparian owners the 
Court permitted only such defendants as were riparian 
owners to contest said grant.

i. d. 420
A ll these rulings were sustained by the Chancellor on 

appeal.

Nor is there anything to sustain the position of the 
plaintiffs in error in the proviso in said deed in regard to 

10 said Luther Bateman not being owner of the ripa.
This is merely a covenant for the protection of the 

State, it is not a condition precedent.

A  condition is a qualification or restriction annexed 
to a conveyance of lands whereby it is provided that in case 
a particular event does or does not happen or in case the 
grantee does or omits to do a particular act an estate shall 
commence be enlarged or defeated. 2 Cruise on Real 
Prop, p %

i t  is a rule of Common law that no one can take ad- 
20 vantage of the breach of a condition expressed, but parties 

and privies in right, and representation, as heirs, execu­
tors and administrators of natural persons, and the succes­
sor of bodies politic.

i. d. p 51, sec. 50.
Fitzgerald vs. Faunce, upon which the defendant below 

relied— does not apply to this case.

That was a direct issue between two parties, each claim­
ing the close and each claiming the ripa. Faunce claimed 
the ripa from the same source as Fitzgerald, and by an older 

30 deed. He claimed under a grant of a right of fishery, 
which carried with it a portion of the shore or ripa in 
front of the tide lands. And claimed a fee in said shore 
line. He put in a plea of justification under this grant. 
The Court held that this deed conveyed a fee to the
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grantee— and that as the deed to Newbold, who was Fitz 
gerald’s grantor, contained an exception and reservation 
of the rights of Faunce by express reference totheFaunce 
deed Newbold and those claiming under him were bound 
by this exception and reservation.

The defendants in error also claim that under the 
14 and 15 sections of the General act concerning sales, 
the truth of the recitals in th is  deed cannot be questioned 

in this case.
The 14th section provides that an officer s deed duly 10 

acknowledged or proved shall be good and sufficient pfiput 
facie evidence of the recital contained in such deed, and 
the 15th section makes this apply to all deeds, declarations 
of sale and conveyances duly acknowledged or proved, 
heretofore or hereafter made by or by authority of any 
public or municipal authority, authorized or- empowered 
by any law of the State to make and execute or to 
direct or procure the making and execution of any deed, 
declaration of sale or conveyance; and the proceedings 
upon which such deeds, declarations of sale and convey- 20 
ances are found shall not be subject to be questioned 
collaterally.

General Statutes of N. J. p. 2982 Sec 14 and 15 
“ I f  the deed declaration of sale or conveyance is 

in proper form and purports to have been made 
pursuant to a public or municipal authority com­
petent to order or make a sale of lands for that 
purpose generally and the deed declaration of sale or 
conveyance has b«en executed with proper formali­
ties, it  is conclusive evidence in such action of the 80 
title it purports to convey.

Wood bridge vs. Allen 14 Yroom 266. 
Therefore judgment should not be reversed for any­

thing contained in the 3d, 4th, 11th, 12th and 18th rea­

sons.
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Effect of Law of April 3,1893.
The defendants below claimed that by reason of the 

2d section of the Act of April 3,1893, the* oysters planted 
by the plaintiffs below on the lands in question became 
forfeited to the public, and the refusal of the Court to ad­
mit testimony as to the location of the line mentioned in 
said Act is the ground of the 16th reason in said assign­
ment of errors. This reason ought not to prevail.

L

10 Because the said Act is not intended to apply to anv 
lands not belonging to the State.

The Act contains two sections— the first makes it un­
lawful for any person to catch or take oysters from any of 
the natural oyster beds or natural oyster grounds in Dela­
ware Bay north of a line running from the mouth of 
Straight creek to Cross Ledge Lighthouse, from June 15th 
until April 1st, of each year, from June 15th to September 
1st of each year no natural growth or planted oysters shall 
be caught or taken from any of the grounds in Delaware 

20 Bay, Delaware River and Maurice River Cove for any pur­
pose whatever, and the offence against said Act is made a 
misdemeanor.

Section 2 Enacts that it shall be unlawful for any 
person or corporation to stake up grounds or plant oysters 
north of a line running from the mouth of Straight creek
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to Cross Ledge Lighthouse, and that any and all grounds 
staked up contrary to the provisions of this Act, and all 
oysters planted thereon shall be deemed public property, 
and shall be prosecuted according to the provisions of 
certain other Acts therein mentioned.

See General Statutes* N. J., p. 830, Paragraphs 131,132.
I t  is the second section that is sought to be applied to 

the case—
This section is absolutely incoherent and is perhaps 

void on that account. 10
I t  is not limited to the Delaware Bay or the Delaware 

River, in terms it only stops at the north pole, it  forbids 
any person to stake up grounds or plant any oysters north 
of a certain line therein mentioned. In  this State of New 
Jersey, this forbidden ground would embrace a large part 
of the counties of Cumberland, Salem and Gloucester, and 
under it, if the Act is to be taken literally, any farmer 
within such strip, if he staked up any of his grounds or 
planted any oysters in any pond on his grounds, would 
forfeit the same to the public— and further this Act pro- 20 
vides for the prosecution not of the persons, but of the 
grounds and the oysters.

This Act being highly penal cannot admit of a liberal 
construction, and'the defendants in error insist that the 
second section is void because of its ambiguity and 
uncertainty.

But if the Act means anything it can only be intend­
ed to apply to such lands of the State as b) previous Acts 
were permitted to be staked up and used for oyster plant­
ing. Such lands as are embraced within the provisions of 30 
paragraph 11 of the Act of April 14, 1846. See General 
Statute p. 807 paragraph 11 and the Act of June 19,
1890, General Statute p. 813 and the Act of April 16,
1891. i.d .
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These act A make itlaw fu l fbr certain Riparian own­
ers, to take possession of, plant oysters on the tide lands 
in front of their lands without purchasing them from the 
State, and the Acts provide for the staking up of such 
lands so used, but this Act can not be construed as in­
tended to apply to any lands which the State has sold and 
conveyed.

I I .

The Act of April 8,1898, is unconstitutional 1st because 
it embraces more than one object. The act is a supplement 
to the Act of 1882 which is a supplement to the Act of 
1871, which is entitled an Act for the better enforcement 
in Maurice River Cove and Delaware Bay of the Act for 
the preservation of clams and oysters, approved April 14, 
1846.

This Act of 1898 has two separate and distinct objects; 
òhe is the preservation of oysters, which is expressed in 
the first Section— the other is the prevention of the using 
of the public grounds for the planting of oysters, in certain 

20 localities; or if a literal interpretation of the Statute is to 
be taken, the prevention of anyone from using his private 
grounds within the forbidden locality for the purpose of 
planting oysters. These objects are as separate and dis­
tinct as is possible; nor is the latter expressed in the title; 
and therefore under paragraph 4 of section 7 of the Con­
stitution of New Jersey this Act of 1893 is unconstitu­
tional.

2nd.

I f  this law applies to these lands conveyed to 
30 Luther Bateman, it is unconstitutional because it impairs 

the obligation of a contract.
The deed from the State to Luther Bateman was a con­

tract in which the State contracted that Luthei* should
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have the right to appropriate the said lands to his own ex­
clusive use, and that he should have all the hereditaments 
and appurtenances thereto belonging and all the rights of 
the States therein. I t  conveyed to him, under the deci­
sions above cited, the absolute estate and ownership in said 
lands in fee simple, and he had the right to do what he 
wished with it; and the State cannot after taking his 
money and making this contract, deprive him of any of 
these rights, especially of the very use to which it was 
well-known the said lands were intended to be put at the 10 
time of the grant.

3rd.

I f  it applies to the Bateman lands it is unconstitutional 
because it takes private property without compensation.
T h e  right to stake up the said grounds and plant oysters 
therein is the very essence of their value; and if the owner 
is deprived of such rights a thing of value is taken from 
him by the public without compensation. The Constitu­
tion of New Jersey forbids this. In  Ten Eyck vs. Delà. & 
Raritan Canal Company, the Supreme Court of this State
held.

“The Government cannot, even for public purposes, 20 
take away the rights of individuals to the advant­
ages of streams of water in their ordinary and nat­
ural flow without making compensation to the 
owner.”

Ten Eyck vs. Del. & Rar. Canal Co. 3 Harr. 200.
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Rejection of Evidence.
The 5th, 6th, 7th and 8th reasons assigned for rever­

sal, are all because of the refusal of the Court to permit 
the defendant below to ask certain questions of witnesses 
of plainliffs below on cross-examinations. These ques­
tions were all for the purpose of introducing matters of 
defence, they were on matters upon which the witnesses 
were not examined in chief— and they were properly ruled 
out.

10 “Witness can not be examined on cross-examina­
tion as to matters upon which he was not exam­
ined in chief.

Donnelly vs. State 2 Dut. 463. 
Matters of defence should not be proved on cross- 
examination.”

Dennis et. al. vs. Van Yoy 2 Yroom 39.

“Questions not directly relevant to the issue, on 
cross-examination are within the discretion of the
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judge, to prevent an undue expansion of the case 
by collateral facts.”

Jones vs. Mechs. F ire Ins. Co. 7 Yroom 29.
West vs. State 2 Zab. 212.

“The admission of evidence of extraneous circum 
stances which bear remotely on the issues involved 
in the cause, is within the discreton of the Court ; 
and its admission or rejection is no ground for 
reversal.

Schinck vs. Griffin 9 Yroom 462. 10
There is no ground for reversal for these reasons-



36

Opinion as to Value.
The 9th and 10th reasons, are because the CotLifc per­

mitted the plaintiffs below to ask their witness his opin­
ion in regard to the value of the oysters per bushel on the 
Bateman ground, in spring of 1894. Which is the time 
of their taking by defendant below. These questions 
were proper; the witness was first shown to have bee a in 
the business of planting and catching oysters in Delaware 
bay for thirty-five years, was a member of the Committee 

10 of the Maurice River and Delaware Bay Oyster Associa­
tion and was acquainted with this Bateman ground. H e  
was an expert, and was competent to give his opinion as 
to the value of such oysters.

An expert is one instructed by experience.
1 Bouv. L. Die. 301.

But whether an expert or not he was a practical man 
acquainted with the subject and was competent to give an 
opinion on it.

In  Read vs. Barker the Court permitted millers to give 
20 their opinion as to the quantity of grain the m ill could 

gnnd and the value of the water for milling purposes 
holding that

The extent of their knowledge was shown and 
whether they be called experts or practical men 
acquainted with the subject, their judgments and 
opinions as expressed were competent.”

Read vs. Barker 1 Vrom 378.
Witnesses familiar with the article in question are per-
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mitted to state their opinion as to its value, and that in 
its actual, or in an assumed and hypothetical state.

Sidwiek on Damages 592.
The 14th reason is because the Court refused to allow 

the defendant below to prove that the oysters taken by 
defendant below were taken from a natural oyster bed, in 
existence on the locus in quo prior to the grant of plain­
tiffs below.

The defendant had no right to prove this, it  was 
clearly irrelevant, there was nothing in the law at the time 
of the plaintiff’s grant prohibiting the Riparian Commis­
sion or the State from granting any lands on which there 
were oyster beds, chart.

The 19, 20, 21, 22 and 23 reasons allege error in the 
Judge’s charge. There was no error in any of the matters 
set forth in said reasons. The plaintiff in error admitted 
entering on said grounds and taking oysters therefrom, 
and therefore was guilty of trespass, the amount of dama­
ges was fixed by the Jury, and the charge of the Court as 
to said damages was correct.
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ERROR.

The plaintiffs below brought suit, in tort, in the Su­
preme Court, against the defendant, to recover damages aris­
ing from an alleged trespass to certain oyster grounds, under 
the waters of Delaware Bay in this state, claimed by them. 
See Narr, p 3 . A t the trial the plaintiffs rested their right to 
the locus in quo, consisting of a strip of land under water 
eight hundred and sixty-one feet in width, along the shore 
front, by three thousand, five hundred and seventy-five feet 
in depth, out into the Bay, containing a fraction over seventy 
acres, under and upon a certain riparian deed or grant, made 
by the Riparian Commissioners of this state to L,uther Bate­
man, Sr., dated the twenty-sixth day of June, A. D ., eigh­
teen hundred and eighty-six, for a consideration of two hun­
dred and fifteen dollars and thirty-four cents, which deed con­
tains a provision to the effect, that it5 should be void if the title
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of the grantee to the adjacent shore land should prove to be 
invalid. The defendant, at the trial, offered to prove that at 
the time Luther Bateman, Sr., made his application for the 
said riparian grant, and at the time of receiving the same, he 
was not the owner of the shore land upon which it was based. 
The trial court overruled this offer and held that the grant 
could not be attacked by the defendant, p 113.

" The defendant also offered to prove that the oyster
ground in question had been a natural oyster bed for a long 
time anterior to the date of the said riparian g ran t; and this 
defense was also overruled on the ground that the riparian 
deed vested in the grantee the absolute right to all natural 
oyster ground within its boundaries or limits, p 103.

Other material legal questions are presented in and by 
the record.

The result of the trial was a verdict and judgment in 
favor of the plaintiffs tor nine hundred and fifty-four dollars 
and thirty-four cents damages. See judgment pp 10, 11.

Charge of the court, p 114.
Exceptions to the charge, p 119.
Other exceptions, pp 18, 37 , 46 , 47 , 48 , 58 , 60 , 61 , 77 , 

86> 93» 98 , 99» 103. io4 and 113.
Assignment of Errors, p 121.

I .

The Court below improperly held that the riparian grant 
to Luther Bateman, Sr., under and by virtue of which the 
plaintiffs claimed title to the locus in quo upon which the 
alleged trespass was committed, could not be attacked or 
proven to be invalid, by the defendant in this action.

The ownership of the adjacent shore land by the riparian 
grantee, Luther Bateman, Sr., was a condition precedent to 
his right to the grant in question ; and without such owner-
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s h ip  th e  C o m m is s io n e rs  h ad  n o  r ig h t  o r  a u th o r ity  to  m a k e  

th e  g r a n t . T h e  h o ld in g  o f  th e  c o u r t  b e lo w  to  th e  c o n tr a r y  , 

w a s  d ir e c t ly  a g a in s t  th e  d o c tr in e  on th e  sa m e p o in t, la id  d o w n  

b y  th e  C o u r t  o f  E r r o r s  in Fitzgerald vs. Faunce, 1 7  Vr. 5 3 6 , 
in  a s u it  u p o n  a  r ip a r ia n  g r a n t , b y  th e  o w n e r , fo r  an a lle g e d  

tre sp a ss , in  w h ic h  i t  w a s  d e cid ed  th a t  th e  g r a n t  w a s  v o id  b e- 

ca u se  th e  g r a n te e  d id  n o t o w n  th e  sh o re  la n d  in  fee s im p le , to  

th e  r iv e r  s id e  o f  th e  b a n k , a d jo in in g  th e  lan d  u n d e r  w a te r  

c o n v e y e d  th e r e b y . F u r th e r ;  th e  d eed  in  q u e s tio n , P la i n t i f f s  

E x h ib i t  P  1, c o n ta in s  th e  fo llo w in g  p r o v is io n , “ P r o v id e d , 

h o w e v e r , th a t  i f  th e  sa id  L u t h e r  B a te m a n  is  n o t th e  o w n e r  o f  

th e  la n d s  a d jo in in g  th e  la n d s  u n d e r  w a te r  h e r e b y  c o n v e y e d , 

th e n  a n d  in th a t  c a se  th is  c o n v e y a n c e , so ta r  as th e  sa m e 

b in d s  th e  S ta te  a n d  a ll th e  c o v e n a n ts  h e re in  on th e  p a rt o f  th e  

S ta te  s h a ll  b e  v o id  a s  a ffe c tin g  a n y  p a rt o r  p a r ts  o f  sa id  la n d  

jo in in g  la n d  n o t owTn ed  b y  th e  sa id  L u t h e r  B a tem a n .

A l l  o th e r  o ffic ia l d eed s a re  open  to  a tta c k , fo r  w a n t  o f  

p ro p e r  c o m p lia n c e  w ith  th e  la w , w h e n  th e y  a re  m a d e  th e  

fo u n d a tio n  o f  a  c la im  a n d  su it  a g a in s t  a n o th e r . I t  is  so  in  

th e  ca se  o f  a S h e r i f f s  d eed , Henderson vs. Hayes, 12  Vr. 3 8 7  ;  
a n d  in  th e  c a se  o f a d eed  m ad e b y  C o m m is s io n e rs  to  o n e  w h o  

w a s  n o t th e  p u r c h a s e r  a t th e  sa le , c o n tr a ry  to  th e  o rd e r  o f  th e  

C o u r t, Den vs. Lambert, 1  Green, 18 2 .
T h e  le g a l ru le  in su c h  ca se s  is , th a t  a c o n v e y a n c e  b y  a 

p u b lic  o fficer w h ic h  is n o t in  c o m p lia n c e  w ith  th e  s ta tu te  

a u th o r iz in g  it  d o es n o t o p e ra te  to  p a ss  a n y  t it le . I t  is  s im p ly  

in o p e ra t iv e . In  Woodbridge vs. Allen, Vr p  270 , J u stice  

D e p e w  s p e a k in g  fo r  th e  C o u r t  o f  E r r o r s  in re g a rd  to  th e  e x ­

e rc ise  o f  th e  s ta tu to r y  p o w e r  o f  sa le  fo r ta x e s  s a id :  “ T h e  

p o w e r  to  se ll la n d  fo r  t a x e s  is  a n a k e d  p o w e r, a n d  th e  v a l id ­

ity  o f  th e  t it le  d e riv e d  fro m  su c h  a  sa le , d e p e n d s u p o n  a s tr ic t  

c o m p lia n c e  w ith  th e  d ire c tio n s  o f  th e  sta tu te . T h e  o fficer e n ­

tru s te d  w ith  th e  p o w e r  o f  sa le  e x e r c is e s  a n a k e d  s ta tu to r y  atjd
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sp ecia l a u th o rity , d e p en d in g  upon th e le tte r  oi th e  la w  for its  

su p port. H e  m ust act in co n fo rm ity  w ith  th e  la w  from  

w h ich  h is p o w er is d erived  ; an d  a p u rch aser at su ch  a sa le  is 

bound to in q u ire  w h e th e r  he h as so acted  ; it  is, th erefo re , a 

condition  p reced en t to  th e  p a ss in g  o f  title s  at su ch  sa les th a t 

a ll th e  p ro ceed in g s o f  th e  officers w h o  h a v e  a n y th in g  to  do 

w ith  th e  assessm ent and co llectio n  o f  ta x e s  o r w ith  th e  a d v e r­

tisem en t and sa le  o f  th e  p ro p e rty , sh a ll be in co m p lia n ce  w ith  

th e  sta tu te  a u th o riz in g  th e s a le .”  X

A s  th e p la in tiffs ’ r ig h t  to  re co v er  w a s p u t b y  th e  J u d g e  

b elo w  w h o lly  upon th e  force and effect w h ic h  h e  g a v e  to  th e  

S ta te ’ s g ra n t to  U u th er B a tem a n , S r .,  w h ic h  g r a n t  h e  held  to 

be u n a ssa ila b le  b y  th e  d efen d an t, it fo llo w s th a t i f  su ch  ru lin g  

w as err- neous, as is  con ten d ed  on th e  p a rt o f  th e  d efen d an t, 

th e  ju d g m e n t is ille g a l and m ust be set aside.

T h e  C om m ission ers had  no p o w er or a u th o r ity  to  m a k e  

th e g ra n t in qu estion  becau se  th e  S ta te  h o ld s th e  title  to  th e  

lan d  u n d er th e  w a ters in D ela w a re  B a y  as tru ste e  fo r th e  

benefit o f  a ll th e  people o f  th e  S ta te , an d  n o t as it  h o ld s th e  

S ta te  H o u se  and o th er s im ila r  p ro p e rty  ; and a g ra n t o f  su ch  

a la rg e  b o d y o f  th e  lan d  u n d er th e  p u b lic  w a te rs  o f  th a t 

b a y  w as in v io la tio n  o f  th e  tru st upon  w h ic h  it w a s  so h eld  

b y  th e S ta te . T h e  p o w er o f  th e  S ta te  th ro u g h  the 

C om m ission ers to  m a k e  th e  g ra n t . in q u estio n  im p lies 

th e  p o w er to m ak e  a s in g le  co n v e y a n c e  o f  th e  w h o le  

B a y . S u ch  a r ig h t  w as e x p re s s ly  d en ied  b y  th e  S u ­

prem e C o u rt o f  th e  U n ited  S ta te s  in th e  case  o f  The State o f  

III. vs. The III. Central R . R . Co. and others, 146 U . S . pp  

155, 456 and 457<

11 .

X
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III.
B u t i f  th e  R ip a ria n  g ra n t in q u estio n  is  v a lid  it  does not 

o p erate  to  ta k e  a w a y  th e  p u b lic  r ig h t  o f  fish in g , e ith e r  for 

flo a tin g  o r sh e ll fish  in  th e  w a te rs  o f  th e  b a y , n ot a c tu ­

a lly  recla im ed  b y  th e  g ra n te e  ; su ch  w a s n ot th e  in te n ­

tion  o f  th e  g ra n to rs. T h e  g r a n t  m u st be s tr ic t ly  co n stru ed  

as a g a in s t  th e  g ra n te e  w h o  w a s  c h a rg e a b le  w ith  n o tice  o f  th e  

tr u s t  u p o n  w h ic h  th e  lan d  w a s  h e ld  b y  th e  S ta te . T h e  r ig h t  

o f  th e  C o m m issio n ers  to  se ll and c o n v e y  to th e  o w n er o f  th e  

rip a  a b so lu te ly , in  fee sim p le, so m uch o f th e  la n d  u n d er 

w a te r  as m a y  be n e cessa ry  for th e  p u rp o se  o f  reclam atio n  an d  

im p ro ve m e n t is  n o t d en ied  ; b u t  it  is in sisted  th a t th e  sa le  and 

c o n v e y a n c e  o f  su ch  a la rg e  b o d y  o f  la n d  u n d e r w a te r , w h o lly  

u n n e ce ssa ry  fo r sh o re  p u rp o ses, ca n n o t be held  to  c a rry  th e  

r ig h t  to  fen ce in th e  sam e, an d  e x c lu d e  a ll o th e rs  from  the 

e n jo y m e n t o f  th e  p r iv ile g e  o f  fish in g  th ere in , and th a t th e  

la n d  co vered  b y w a te r  is  h eld  b y  th e  g ra n te e , i f  at a ll, su b ­

je c t  to  th e  o r ig in a l tru st in fa v o r  o f  th e  p u b lic , and th a t th e  

r ig h t  o f  fish in g  on n a tu ra l o y s te r  b ed s th ereo n  rem a in s in  th e  

p u b lic , an d  th is  co n ten tio n  is su p p o rted  b y th e  R ip a ria n  A c t  

w h ic h  p red ica tes th e  r ig h t  o f  a p p ro p ria tio n  b y th e  r ip a ria n  

g ra n te e , o f  su ch  la n d s u n d er w a te r  upon h is  p re v io u s  re c la ­

m ation  and im p ro ve m e n t th ereo f, (G en. Stat. o f  N . J . p g . 

2788, Sec. 8 ).
T h e  cla im  on th e  p a rt o f  th e  rip a ria n  g ra n te e s  in 

D e la w a re  B a y  an d  e ls e w h e ie  is, th a t, u n d er th ese  g ra n ts , 

m ad e p r io r  to  th e  a ct o f  M arch  6th , 1888, D a w s 1888, p  190, 

w h ic h  e x p r e s s ly  fo rb id s th e  g r a n tin g  o f  lan d s u n d er tid e  w a te r  

w h ereo n  th e re  are  n a tu ra l o y s te r  bed s, th e y  h o ld  th e  la n d s 

u n d er w a te r  in fee sim p le, w ith o u t restrictio n  or lim it ; th a t 

th e  p u b lic  h a v e  no r ig h ts  th e re in , and th a t th e  g e n e ra l la w s  

r e la tin g  to  flo a tin g  and sh e ll fish  in D ela w a re  B a y , do n ot 

affect them  in th e  use o f th e ir  lan d s u n d er w a ter. T h e  ques-
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tion  p resen ted  is o n e  o f  g r e a t  in te re s t an d  p u b lic  im p o rta n c e , 

an d  n eed s to  be p u t a t re st b y  th e  d e liv e r a n c e  o f  th is  C o u r t  o f  

la s t re so rt. T h e  r ig h ts  o f  f is h in g  b y  th e  p e o p le  a t la r g e  in 

p u b lic  n a v ig a b le  w a te r s  w a s  o n e  o f  th e  s u b je c t  m a tte rs  d e a lt  

w ith  in th e  M a g n a  C h a rta , an d  o u g h t  n o t to  b e  ta k e n  a w a y  

e x c e p t  b y  th e  c le a re st w a r r a n t  o f  th e  la w .

I V .

T h e  tr ia l C o u rt, fo llo w in g  th e  th e o r y  th a t  th e  g r a n t  in 

q u e stio n  c o n v e y e d  th e  la n d  u n d e r  w a te r  to  th e  g r a n te e  in fee 

sim p le  a b so lu te , a n d  freed  and  d is c h a r g e d  th e  sa m e  from  th e  

o p e ra tio n o f th e  g e n e ra l p u b lic  la w  r e la t in g  to  su c h  o y s te r  

g ro u n d s in D e la w a re  B a y , a lso  o v e r-ru le d  th e  d e fe n d a n t’ s  o ffer 

to  sh o w , th a t th e  locus in quo is  n o rth  o f  th e  s o u th w e s t  lin e  a s  

th e  sam e w a s  e sta b lish e d  b y  S e c tio n  12 o f  th e  a c t o f  M a rch  

8 th , 1882, L a w s  o f  1882, p  55, an d  th a t  th e  p la in tiffs  s ta k e d  

u p  th e  g ro u n d  in q u estio n  an d  p la n te d  o y s te r s  th e re o n  c o n tr a r y  

to  th e  p ro v is io n  o f  th e  s ta tu te  o f  A p r i l  3d, 1893, L a w s  o f  1893, 

p  50 1, w h ic h  fo rb id s  th e  p la n t in g  u iid  s t a k in g  u p  o f  o y s te r  

g ro u n d  in th a t  v ic in ity .  T h e  S e c o n d  S e c tio n  o f  th a t  A c t  is 

in  term s as fo llo w s  :

“ 2 T h a t  it  s h a ll b e  u n la w fu l fo r  a n y  p e rso n , p e rso n s  o r  

co rp o ra tio n  to  s ta k e  u p  g r o u n d s  o r  p la n t  o y s te r s  n o rth  o f  a 

lin e  ru n n in g  from  th e  m o u th  o f  S t r a ig h t  C re e k  to  C ro ss  L e d g e  

L ig h t  H o u se , an d  th a t  a n y  an d  a ll g r o u n d s  s ta k e d  u p  c o n ­

tr a r y  to  fh e  p ro v is io n s  o f  th is  a c t, an d  a ll o y s te r s  p la n te d  

th e re o n  sh a ll be d eem ed  p u b lic  p r o p e r t y .”

I t  a lso  o v e rru le d  th e  d e fe n d a n t ’ s o ffer to  p r o v e  th a t  th e  

o y s te rs  a lle g e d  to  h a v e  been ta k e n  b y  th e  d e fe n d a n t from  th e  

p la in tiffs  w e re  p la n te d  b y  th e  p la in tiffs  u p o n  a n a tu r a l o y s te r  

b ed  in  D e la w a re  B a y , a n d  th a t  su c h  p la n te d  o y s te r s  w e re  

th e re fo re  fo rfe ite d  to  th e  p u b lic  u n d e r  th e  p r o v is io n s  o f  th e
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second section of the act of March 17» 1882, (P. L. 1882, P^* 
107), which provides as follows :

“ 2 . That any person or persons who shall hereafter 
plant oysters upon any of the natural oyster beds in Delaware 
Bay, Maurice River Cove or any other cove or arm of said 
Delaware Bay or adjacent thereto, shall be deemed a tres­
passer, and such planted oysters shall be forfeited to the pub­
lic, and all citizens of this State shall have the right and priv­
ilege of going upon said natural beds and taking said planted 
oysters and converting the same to their own use.”

But without this provision no one could by the act of 
staking up and planting additional oysters on a natural oyster 
bed deprive the public of the right of taking oysters there­
from, otherwise no natural public oyster bed could exist in 
any of the public waters of this State for a single day.

In Brown vs. DeGroff, 2 1  Vr. 4 10 , Justice VanSyckel 
speaking for the Court said: ‘ ‘The right to take shell fish 
below high water mark, from natural oyster beds in the tide 
waters of this State, is a part of the public right of fishery, 
which has been fully recognized and cannot now be contro­
verted. It is a right common to all the citizens o f the State, 
which may be exercized by them at will, except so fa r  as it is 
restrained by positive law, or by grants from  the State to indi- 
vidnals. ’ ’

See also Grace vs. Willets, Id 4.1 5 .
These rulings complained of were in accordance with the 

contention of the riparian grantees, that they hold these lands 
under water by a title which exempts them from the operation 
of the public laws of the State for the regulation of oyster 
fishing in the waters of Delaware Bay, p 103.

V.
No witness testified to any injury to the oyster bed or
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gro u n d  claim ed  b y  th e  p la in tiffs  n o r to  a n y  fact from  w h ic h  

su b sta n tia l d am age to  th e  bed co u ld  be le g a lly  in ferred . A l l  

th e  p la in tiffs ’ testim o n y re la ted  to th e am o u n t an d  v a lu e  

o f  th e  o ysters ta k en  -therefrom , and th e  co u rt w a s  requested  

to  in stru ct th e  ju r y  th a t th ere  w a s  no p ro o f upon  w h ic h  th e y  

could  g iv e  th e  p la in tiffs  su b sta n tia l d a m a ges fo r th e  a lle g ed  

in ju ry  to  th e  o y s te r  bed stated  in th e  d e cla ra tio n , b u t th e  

Ju d ge d isregard ed  th is ju s t  and le g a l req u est, and to ld  th e 

ju r y  “ It w as a fa ir  case for them  to g iv e  fa ir  an d  lib e ra l d am ­

a g e s ,’ ’ pp 1 14, 119 . T h e  refu sa l and th e  c h a r g e  w e re  b o th  

w ro n g . In  th e  first p lace, th e re  is no e v id e n ce  at a ll, n ot 

even a sc in tilla , to  p ro ve  su b sta n tia l in ju r y  or d a m a ge  to  th e  

o yster  bed ; and in th e  second p lace , i f  th ere  h ad  been 

su ch  evid en ce, th e  co u rt had  no r ig h t  to in stru c t th e  ju r y  to  

g iv e  “ lib e ra l”  d am a ges in respect to  th e  sam e.

It  w a s a case  for co m p e n sa to iy  d a m a ges, o n ly , su ch  d am ­

a g es can n ot be m easured  b y  th e  u n ce rta in , fa n c ifu l an d  c a ­

p ric io u s stan d ard  o f  lib e ra lity . T h e y  m u st be su ch , and su ch  

o n ly , as are proved  b y  th e  ev id en ce , to  h a v e  o ccu rred . T o  

sanction  th is  c h a rg e  w o u ld  open a n ew  so u rce  o f d a n g e r  to  

e v e ry  d efen d an t in a d a m a ge  su it ; it  w o u ld  esta b lish  a ru le  

w h e re b y  ev id en ce  w o u ld  be v e r y  la r g e ly  su p erced ed  b y  th e  

in tro d u ctio n  o f  th e  fa cto r of lib e ra lity , h ereto fore  an u n k n o w n  

q u a n tity  in th e  im p a rtia l ad m in istratio n  o f  p u b lic  ju s t ic e  b e ­

tw een  p riv a te  p a rties . H o w  m uch d a m a g e  th e  ju r y  fou n d  

from  th e  ev id en ce  and h o w  m uch th e y  added to m a k e  th e  

sam e lib e ra l, is  a question  u n n e ce ssa ry  to  d iscu ss. I t  is 

en o u g h  to k n o w  th a t th e y  w ere  a llo w ed  to  m a k e  su ch  a d ­

d ition .

V I .

T h e  tria l co u rt, a g a in s t th e  d e fe n d a n t’s o b je c tio n , e rro n ­

e o u sly  a llo w ed  th e  p la in tiffs ’ coun sel to  p u t to on e o f  h is  w it ­

nesses th e  fo llo w in g  question  : “ W h a t in  y o u r  o p in ion  W ould
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o r d in a r y  b a y  p la n ts , as t h e jr a re  u s u a lly  c a u g h t  an d  p la n te d  

u p o n  th is  g ro u n d  c la im e d  b y  th e  M e ssrs. B a te m a n , in 1886, 

so m e o f  th e m , a n d  th en  se v e ra l y e a r s  r u n n in g  u p  s e v e ra l 

y e a r s  to  1893 a n d h a v in g  m a d e  a v e r y  s u c c e s s fu l g r o w th , b e  

w o r th  in  A p r i l  18 9 4 ? ”  p  77 . T h i s  w a s  a h y p o th e t ic a l q u e s ­

tio n , n o t b a se d  on  e s ta b lis h e d  fa c ts  in v o lv e d  in  th e  ca se , a n d  

n o t c a lc u la te d  to  sh e d  l ig h t  on  th e  issu e  on th is  p o in t, w h ic h  

r e la te d  o n ly  to  th e  v a lu e  o f  th e  p a r t ic u la r  o y s te r s  ta k e n  b y  th e  

d e fe n d a n t from  th e  g ro u n d  in  q u e stio n  in  A p r i l  1894.

V I I .

T h e  c o u r t  w a s  re q u e ste d  to  in s tr u c t  th e  j u r y ,  “ th a t  th e  

m e a su re  o f  d a m a g e s  fpr t a k in g  th e  o y s te r s  in q u e stio n  w a s  

th e ir  fa ir  m a rk e t  v a lu e  in  th e  w a te r  a t  th e  tim e  th e y  w e re  

ta k e n  b y  th e  d e fe n d a n t.’ ’ p  116 . T h i s  th e  c o u r t  re fu se d  to  

d o  a n d  in s tru c te d  th e  j u r y  th a t  th e  p la in tiffs  w e re  e n tit le d  “ to 

fa ir  v a lu e , m a r k e ta b le  v a lu e , o f  th o s e  o y s te r s , a s  th e y  c a m e  

o u t  from  th e  w a te r  in e ig h te e n  h u n d re d  an d  n in e ty - fo u r , th a t  

is , th e  tim e  on  th e  d a y  w h e n  th e y  w e re  ta k e n , A p r i l ,  e ig h te e n  

h u n d re d  a n d  n in e ty - fo u r .”  T h is  le ft  th e  j u r y  a t  l ib e r ty  to  

g iv e  th e  p la in tiffs  th e  m a r k e t  v a lu e  o f  th e  o y s te r s  a fte r  th e y  

h a d  b een  re m o v e d  from  th e  w a te r , w h ic h  w a s  m a te r ia lly  d if­

fe re n t from  th e ir  v a lu e  in  th e  w a te r  b efo re  s u c h  v a lu e  h ad  

been  in c re a se d  b y  th e  la b o r  o f  c a tc h in g  and  c u l l in g  th e m .

V I I I .

O r a n g e  M o o re , a w itn e s s  fo r  th e  p la in tiffs , te stifie d  in 

c h ie f  th a t  h e  h a d  b een  o y s te r in g  in D e la w a r e  B a y  a b o u t 

tw e n ty - f iv e  y e a r s , a n d  th a t  in  th e  s p r in g  o f  e ig h te e n  h u n d re d  

a n d  n in e ty -fo u r , h e  h e lp e d  th e  B a te m a n s  w o r k  on th e ir  

g r o u n d , a b o u t th e  lo c a tio n  o f  w h ic h  h e h ad  l i t t le  k n o w le d g e , 

a n d  s a w  th e  d e fe n d a n t ta k e  o y s te r s  from  th e re . O n  c r o s s - e x ­

a m in a tio n  d e fe n d a n t ’ s c o u n se l, to  te st th e  w itn e s s ’ re co lle c-
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tion , in form ation  and c re d ib ility , p u t to  him  th e  fo llo w in g  

question  : p 60, “ Did yo u  e v e r  ta k e  a n y  o y ste rs  from  th a t 

gro u n d  before th a t tim e to  w h ic h  yo u  r e fe r ? ’ ’ w h ic h  question  

w as over-ru led  b y the C o u rt at th e  su g g e stio n  o f  th e  p la in tiffs ’ 

counsel. T h is  w as a p ra ctica l d en ia l to th e  d efen d an t o f  th e 

r ig h t o f  cro ss-ex a m in atio n . T h e  w itn e ss  w h e n  e x a m in e d , in 

ch ief, had said  he k n e w  w'here th e  g ro u n d  in  d isp u te  w as 

“ p retty  n e a r ly . ’ ’ T h e  p u rp o se  o f  th e  cro ss-e x a m in a tio n  w a s 

to  sh ow  th a t he h ad  no k n o w le d g e  a t a ll on th e  su b ject. 

T h is  sam e w itn ess testified  in c h ie f  th a t th e  g ro u n d  in  q u e s­

tion  w as staked  up in  th e  sp r in g  o f  1894, an d  th e  co u rt im ­

p ro p e rly  refused  to a llo w  th e  d e fe n d a n t’ s co u n sel to  a s k  him  

w h en he first k n e w  it to  be s ta k e d , p 6 1 , a m ateria l in ­

q u iry  i f  th e  s ta k in g  u p  had a n y  force  or effect on p la in tiffs ’ 

case.

I t  is in sisted  on th e p a rt o f  th e  d efen d an t th a t th e  r u lin g s  

ab ove com p lain ed  o f  co n stitu ted  an u n la w fu l in fr in g e m e n t 

upon the m ateria l le g a l r ig h ts  o f  th e  d efen d an t an d  th a t 

th e ju d g m e n t sh o u ld  be set asid e  a c co rd in g ly .

R e sp e c tfu lly  su b m itted ,

W alter H. Bacon, A tt’y.
David J. Pancoast, C o u n sel.

N o v . term , 1896.
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last will and testament o f Luther Bateman, S r., plaintiffs, 

and Zebulon Polhamus, defendant, in an action of tort, mani­

fest error hath intervened to the great damage o f the said 

defendant, Zebulon Polhamus, as it is said ; and we being 

willing that the error, if any there be, should in due manner 

be corrected, and full and speedy justice be done to the 

parties aforesaid in this behalf, do command you that if  ju d g ­

ment be thereupon given, then you distinctly and openly 

send, under your seal, the record and proceedings aforesaid, 

I o  with all things touching the same, to our Judges o f our Court 

of Errors and Appeals in the last resort, in all causes, at 

Trenton, on the twenty-seventh day o f June instant, together 

with this writ, that the record and proceedings aforesaid be­

ing inspected, he may further cause to be done thereupon, for 

correcting that error, what of right and according to the law  

and custom of the State o f New Jersey ought to be done.

W it n e s s , our Chancellor and President Judge o f our said 

Court of Errors and Appeals, at Trenton, aforesaid, the 8th 

day of June, A . D ., eighteen hundred and ninety-six.

20 H e n r y  C. K e l s e y , Clerk.

W a l t e r  H . B a c o n , A tt ’y.

T he answer of Mercer Beasley, Chief Justice within 
named.

T he record and proceedings o f the plea whereof men­

tion is within named, with all things concerning the same, to 

the Court of Errors and Appeals in the last resort in all 

causes within specified, at the day and place within contained, 

I certify in a certain schedule to this writ annexed, as I am 

within commanded. M . B e a s l e y ,
C. J.
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COPY OF JUDGMENT.

N E W  J E R S E Y  S U P R E M E  C O U R T .

Rebecca R. Bateman, Executrix, 

& c., of Luther Bateman, deceased, 

and Luther Bateman, Jr.,

In Tort.

On Postea, & c ., 

W il l ia m  E- P o t t e r ,
Attorney.

vs.

Zebulon Polhamus

A s yet of the eleventh 

day o f January, A . D. 

eighteen hundred and 

ninety-five.

W itness, Mercer Beasley, E sq ., 

Chief Justice.

B e n j . F. L e e , i o  
Clerk.

C U M B E R L A N D  C O U N T Y . SS.

Zebulon Polhamus was summoned to answer unto Luther 

Bateman and Luther Bateman, Jr., in a plea o f tort, and 

thereupon the said Luther Bateman and Luther Bateman, Jr , 

by W illiam  E . Potter, their attorney complain ;

For that the said Zebulon Polhamus on the first day of 

April, eighteen hundred and ninety-four, and on divers other 

days and times between that day and the day of the com ­

mencement of this suit, with force and arms, & c ., broke and 2 0  

entered the close of the said Luther Bateman and Luther 

Bateman, Jr., covered with the waters o f Delaware Bay, 

situate and being in the Tow nship o f Downe, in the County 

o f Cumberland, and bounded and described as follows ;

A ll that parcel o f land flowed by tide water lying at 

Beadons Cove, in the Tow nship o f Downe, in the County of  

Cumberland, and State of N ew  Jersey, beginning at a point 

in the high water mark o f the easterly shore o f Delaware Bay, 
where the same is intersected by the division line between lands
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o f the estate o f  Seth Page and lands o f the said Luther Bate­

man and from thence running south fifty-tw o degrees and 

forty-three minutes west, three thousand five hundred and 

seventy-five and ninety-six hundredths (3 ,575.96) feet to the 

exterior line established by the com m issioners appointed un­

der the authority o f  the A ct entitled “ A n  A ct to ascertain the 

rights o f  the State and o f Riparian owners in the lands lying  

under the waters o f the Bay o f N ew  Y o rk , and elsewhere in 

this S ta te ,”  approved A pril 11, A . D ., 1864, and the supple- 

IO ments thereto ; thence, along said exterior line, north thirty- 

three degrees and forty-three m inutes west eight hundred and 

sixty-one and thirty-seven one hundredths (861 .37) feet > 

thence north fifty-five degrees and seven m inutes east two  

thousand five hundred and eigh ty -six , and forty-one one 

hundredths (2 ,586.41) feet to a point ; thence north two de­

grees and forty-tw o m inutes east nine hundred and seventy  

and one-tenth (970 . 1) feet to the high water m ark o f the east­

erly shore o f Delaware Bay, where the same is intersected by 

the northerly boundary line o f  lands o f  the said Luther Bate- 

2 0  man ; thence northerly along said high water m ark to the 

place o f beginning.

W hereon there was then and there situate, grow ing and 

being a certain oyster bed o f the said Luther Batem an and 

Luther Batem an, Jr., (w ho are citizens and residents o f this 

State, and have been during the entire lives o f  them  and each 

o f th em ,) containing oysters o f  the said Luther Bateman and  

Luther Bateman, Jr., theretofore planted by them , and then 

and there grow ing, being and situate, to w it, six  thousand  

bushels o f  oysters, of great value, to wit, o f the value o f three 

3 0  thousand dollars, which said oyster bed and the oysters then  

and there upon, situate and grow ing and being as aforesaid, had 

been theretofore and were then and there well and sufficiently
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defined, marked out and designated as the oyster bed and 

oysters o f the said Luther Bateman and Luther Bateman, Jr., 

by stakes and posts, and other devices placed in and upon the 

boundaries o f the said bed and oysters and o f the said close in 

such manner as sufficiently to apprise the public and the 

said Zebulon Polham us, that the bed and oysters aforesaid  

had not been abandoned to the public, and that the said 

Luther Bateman and Luther Batem an, Jr., still retained the 

exclusive possession o f the sam e ; and by m eans o f  a certain 

schooner or other vessel, then and there in the possession and IO  

use of the said Zebulon Polham us, and with and by m eans o f  

a certain instrument know n as an oyster dredge then and 

there connected by suitable appliances w ith the schooner or 

vessel aforesaid, tore up and subverted the soil o f  the close 

aforesaid, and dam aged and destroyed the oyster bed afore­

said, and the oysters then and there grow ing, situate and being  

as aforesaid, and then and there took and carried off and dis­

posed o f  to his own use the planted oysters o f  the said Luther  

Batem an and Luther Batem an, Jr., then and there situate, 

grow ing and being, and sufficiently defined, marked and desig- 2 0  

nated as aforesaid, to wit, six thousand bushels o f  oysters of  

great value, to w it, o f the value o f three thousand d o lla rs ; 

w hereby the said Luther Bateman and Luther Batem an, Jr., 

not only were injured to the value o f their oysters so taken by 

the $aid Zebulon Polham us as aforesaid, but by reason o f  the 

premises, they lost the profits which m ight and would have  

accrued to them if  their oyster bed and oysters had been per­

mitted by the said Zebulon Polham us to remain as situate 

and the oysters aforesaid, had been by him permitted to grow  

and to be caught, marketed and sold by the said Luther Bate- oq 

man and Luther Batem an, Jr., to w it, profits to the amount 

o f three thousand dollars.
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A n d  also for that the said Zebulon Polham us, on the first 

day o f  A p ril, eighteen hundred and ninety-four, and on divers 

other days and tim es between that day and the day o f the 

commencement o f  this suit, with force and arms, & c ., to wit, at 

the T ow nship  o f Dow ne, in the County and State aforesaid, 

by means o f  a certain other schooner or other vessel, then and 

there in the possession and use o f  the said Zebulon Pol­

ham us, and with and by means o f  a certain instrum ent known  

as an oyster dredge, then and there connected by suitable ap- 

io p lia n ces  with the schooner or vessel aforesaid, caught, seized, 

took and carried away, divers, to w it, other oysters o f  the 

said Luther Bateman and Luther Batem an, Jr., (w ho are 

citizens and residents o f this State, and have been during the 

entire lives of them and each o f th em ), to w it, six  thousand  

bushels o f  oysters, o f  great value, to w it, o f  the value o f  three 

thousand dollars which said oysters and the oyster bed upon 

which the same were then and there situate, grow ing and be­

ing had been theretofore, and were then and there well and 

sufficiently defined, marked out and designated as the oysters 

20 and oyster oed o f the said Luther Batem an and Luther Bate­

man, Jr., by stakes and posts and other devices placed in and 

upon the boundaries o f  the said oysters and oyster bed in such 

manner as sufficiently to apprise the public and the said 

Zebulon Polham us that the bed and oysters aforesaid had not 

been abandoned to the public, and that the said Luther Bate­

man and Luther Batem an, Jr., still retained the exclusive  

possession o f the sam e, and converted and disposed thereof to 

his own use. A n d  also for that the said Zebulon Polhamus» 

on the first day o f A oril, eighteen hundred and ninety-four  

3 q  aforesaid, and on divers other days and tim es between that 

day and the day o f  the com m encem ent o f  this suit, with force 

and arms, & c . , to wit, at the T ow nsh ip  o f  D ow ne, in the
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C o u n ty  a n d  S ta te  a fo re s a id , c a u g h t ,  to o k  a n d  ca rrie d  a w a y  

o th e r  th e  o y s te r s  o f  th e  sa id  L u th e r  B a te m a n  a n d  L u th e r  

B a te m a n , Jr. , (w h o  a re  c it iz e n s  a n d  r e s id e n ts  o f  th is  S ta te , a n d  

h a v e  b een  d u r in g  th e  e n tire  l iv e s  o f  th e m  a n d  e a c h  o f  th e m ), 

th e n  a n d  th e r e  fo u n d  a n d  b e in g , to  w it ,  s ix  th o u s a n d  b u s h e ls  

o f  o y s te r s  o f  g r e a t  v a lu e  to  w it ,  o f  th e  v a lu e  o f  th r e e  th o u s a n d  

d o lla rs , a n d  co n v e rte d  a n d  d is p o se d  th e r e o f  to  h is  o w n  u se , to  

w it ,  a t  & c . ,  a fo re s a id .

A n d  a ls o  fo r  th a t  w h e re a s  th e  s a id  L u t h e r  B a te m a n  a n d  

L u th e r  B a te m a n , J r . ,  (w h o  a re  c it iz e n s  a n d  re s id e n ts  o f  th is  i o  

S ta te  a n d  h a v e  b een  d u r in g  th e  e n tire  liv e s  o f  th e m  a n d  o f  

e a c h  o f  th e m ) to  w it ,  on th e  first  d a y  o f  A p r i l ,  e ig h te e n  h u n ­

d re d  a n d  n in e ty -fo u r , in  th e  T o w n s h ip  o f  D o w n e , in  th e  

C o u n ty  a n d  S ta te  a fo re s a id , w e re  la w f u lly  p o sse sse d  a s  o f  th e ir  

o w n  p r o p e r ty , o f  c e rta in  o th e r  o y s te rs , to  w it, o f  s ix  th o u s a n d  

b u s h e ls  o f  o y s te r s  o f  g r e a t  v a lu e , to  w it , o f  th e  v a lu e  o f  

th re e  th o u s a n d  d o lla rs , a n d  b e in g  so  p o sse sse d  th e re o f, th e y , 

th e  sa id  L u t h e r  B a te m a n  an d  L u t h e r  B a te m a n , J r . ,  a fte rw a rd s  

to  w it , on  th e  d a y  an d  y e a r  first  a b o v e  m e n tio n e d , a n d  on 

d iv e r s  o th e r  d a y s  a n d  tim e s  b e tw e e n  th a t  d a y  a n d  th e  d a y  .o f 2 0  

th e  c o m m e n ce m e n t o f  th is  s u it , c a s u a lly  lo s t  th e  sa id  la s t  

m e n tio n e d  o y s te r s  o u t  o f  th e ir  p o sse ss io n , a n d  th e  sa m e  a fte r ­

w a rd s , to  w it , on th e  d a y  an d  y e a r  first a b o v e  m e n tio n e d , a n d  

on d iv e r s  o th e r  d a y s  an d  tim e s  b e tw e e n  th a t  d a y  a n d  th e  c o m ­

m e n ce m e n t o f  th is  s u it , a t & c . , a fo re sa id  c a m e  to  th e  p o s s e s ­

sio n  o f  th e  sa id  Z e b u lo n  P o lh a m u s  b y  fin d in g .

Y e t  th e  sa id  Z e b u lo n  P o lh a m u s , w e ll  k n o w in g  th e  sa id  

la s t  m e n tio n e d  o y s te r s  to  b e  th e  p r o p e r ty  o f  th e  sa id  L u th e r  

B a te m a n  a n d  L u t h e r  B a te m a n , J r .,  a n d  o f  r ig h t  to  b e lo n g  a n d  

a p p e rta in  to  th e m , b u t c o n tr iv in g  a n d  fr a u d u le n t ly  in te n d in g  

c r a f t i ly  a n d  s u b t ly  to  d e c e iv e  a n d  d e fra u d  th e  sa id  L u t h e r  

B a te m a n  a n d  L u t h e r  B a te m a n , J r .,  h a th  n o t a s  y e t  d e liv e re d



8

th e  sa id  la st m e n tio n ed  o y s te r s  or a n y  o r  e ith e r  o f  th e m  or 

a n y  p a rt  th e re o f, to  th e  sa id  L u t h e r  B a te m a n  a n d  L u th e r  

B a te m a n , J r . ,  a lth o u g h  o ften  re q u ested  so  to  d o, a n d  h a th  

h ith e r to  w h o lly  re fu se d  so to  do, a n d  a fte rw a r d s , to  w it ,  on 

& c .,  a fo resa id , c o n v e rte d  an d  d isp o se d  o f  th e  sa id  la s t  m en ­

tio n ed  o y s te rs  to  h is  o w n  u se .

A n d  o th e r  w r o n g s  an d  in ju r ie s  to  th e  s a id  L u th e r  B a te ­

m an an d  L u th e r  B a te m a n , J r .,  th e n  a n d  th e re  d id , a n d  to  th e  

d a m a g e  o f  th e m  th e  sa id  L u th e r  B a te m a n  an d  L u t h e r  B a te- 

lo r a a n ,  J r .,  o f  th re e  th o u s a n d  d o lla r s  a n d  th e re fo re  th e y  b r in g  

th e ir  s u it  & c .

A n d  th e  sa id  d e fe n d a n t Z e b u lo n  P o lh a m u s , b y  W a lte r  H . 

B a co n , h is  a tto r n e y , co m e s a n d  d e fe n d s  th e  fo rce  an d  in ju r y , 

w h e n  & c .,  an d  as to  a ll th e  su p p o se d  tre sp a s se s  in  th e  first, 

seco n d , th ird  a n d  fo u rth  c o u n ts  o f  th e  sa id  d e c la ra tio n  m e n ­

tio n e d , s a y s  th a t  he is  n o t g u i l t y  th e r e o f  in  m a n n e r  a n d  form  

a s th e  sa id  p la in tiffs  h a v e  a b o v e  th e r e o f  c o m p la in e d  a g a in s t  

h im ; an d  o f  th is ,  h e , th e  sa id  d e fe n d a n t, Z e b u lo n  P o lh a m u s , 

p u ts  h im s e lf  u p o n  th e  c o u n tr y , & c . , a n d  th e  sa id  p la in tiffs  d o  

2 0  th e  l ik e . A n d  a s to  th e  su p p o se d  g r ie v a n c e s  in  th e  f if th  

c o u n t o f  th e  sa id  d e c la ra tio n  m e n tio n e d , th e  sa id  d e fe n d a n t 

b y  W a lte r  H . B a co n , h is  a tto r n e y , c o m e s a n d  d e fen d s th e  

w r o n g  an d  in ju r y ,  w h e n  & c . , a n d  s a y s  th a t  h e  is  n o t g u i l t y  o f  

th e  sa id  su p p o se d  g r ie v a n c e s  a b o v e  la id  to  h is  c h a r g e  o r  a n y  

o r  e ith e r  o f  th e m  o r  a n y  p a r t  th e re o f, in  m a n n e r a n d  fo rm  as 

th e  sa id  p la in tiffs  h a v e  a b o v e  th e r e o f  c o m p la in e d  a g a in s t  h im . 

A n d  o f  th is , h e , th e  sa id  d e fe n d a n t, Z e b u lo n  P o lh a m u s , p u ts  

h im s e lf  u p o n  th e  c o u n tr y , & c . , a n d  th e  sa id  p la in tiffs  do th e  

lik e .
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N E W  J E R S E Y  S U P R E M E  C O U R T .

L u t h e r  B a te m a n , e t. a l. \

v s . ( T o r t .

Z e b u lo n  P o lh a m u s . )

J u n e  T e r m , 1895.

I t  a p p e a r in g  b y  a ffid a v it  on  file  th a t  L u th e r  B a te m a n , 

o n e  o f  th e  p la in tiffs  in  th e  a b o v e  sta te d  s u it  d e p a rte d  th is  li fe  

on  o r a b o u t th e  12 th  d a y  o f  A u g u s t ,  A .  D . 1895, h a v in g  p r e ­

v io u s ly  e x e c u te d  h is  la s t  w ill  a n d  te s ta m e n t, in  a n d  b y  w h ic h  

h e  n a m e d  a n d  a p p o in te d  h is  w ife , R e b e c c a  R . B a te m a n , as t o  

E x e c u t r i x  th e re o f, a n d  th a t  th e  sa id  in s tr u m e n t h a s  b e en  d u ly  

a d m itte d  to  p ro b a te  b y  th e  S u r r o g a te  o f  th e  C o u n ty  o f  C u m ­

b e r la n d , a n d  th a t  le tte r s  te s ta m e n ta ry  h a v e  b een  d u ly  issu ed  

to  th e  e x e c u t r ix  a fo re s a id , an d  th a t  sh e  h a s  e n te re d  u p o n  th e  

d u tie s  o f  h e r  o ffice , a fo re sa id ;

I t  is , on  th is  10th d a y  o f  S e p te m b e r, A .  D . 1895, on  

m o tio n  o f  W . E . P o tte r , o rd e re d , th a t  th e  sa id  R e b e c c a  R . 

B a te m a n , E x e c u t r i x  o f  th e  la s t  w ill  a n d  te s ta m e n t o f  L u t h e r  

B a te m a n , a fo re s a id , d e ce a se d , b e  a n d  sh e  h e r e b y  is , s u b ­

s titu te d  a s o n e  o f  th e  p la in tiffs  o f  re co rd  in  th e  a b o v e  sta te d  2 0  

c a u se  in  th e  p la c e  a n d  ste a d  o f  th e  sa id  L u t h e r  B a te m a n , 

d e ce a se d .

E n te re d  S e p te m b e r  10, 1895. L e t  th e  a b o v e  o rd e r  b e

O n m o tio n  o f  e n te re d .

W m. E. Potter, G. C. Ludeow,
A t t ’ y . J u stice  o f  S u p . C t.

T h e r e fo r e  le t  a j u r y  th e re u p o n  co m e  b e fo re  th e  C h ie f  

J u s tic e  o r  so m e  o th e r  J u s tic e  o f  th e  S u p re m e  C o u r t  o f  th e  

S ta te  o f  N e w  J e rs e y , a t a  C ir c u it  C o u r t  hoi d en  a t B r id g e to n , 

in  a n d  fo r  th e  C o u n ty  o f  C u m b e r la n d , on th e  firs t  T u e s d a y  o f  30
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M a y , in  th e  y e a r  o f  o u r  L o rd , o n e  th o u s a n d  e ig h t  h u n d re d  

an d  n in e ty -s ix , b y  w h o m  & c .

A n d  n o w  a t th is  d a y , to  w it , th e  se co n d  d a y  o f  Ju n e, in  

th e  y e a r  o f  o u r  L o rd , o n e  th o u s a n d  e ig h t  h u n d re d  a n d  n in e ty -  

s ix ,  b efo re  th e  S u p re m e  C o u r t  o f  th e  S ta te  o f  N e w  J e rs e y  

co m es th e  sa id  p la in tiffs  b y  th e ir  a tto r n e y s  a fo re s a id  a n d  th e  

ju s t ic e  b efo re  w h o m  & c . , h a v in g  se n t h ith e r  h is  re co rd  h a d  

b efo re  h im  in  th e se  w o rd s  to  w it:

A fte r w a r d s , to  w it , on  th e  s ix t h  d a y  o f  M a y , e ig h te e n  

IO h u n d re d  an d  n in e ty - s ix , a t B r id g e to n , N e w  J e rs e y , b e fo re  th e  

H o n . G e o . C . L u d lo w , o n e  o f  th e  J u s tic e s  o f th e  S u p re m e  

C o u rt o f  J u d ic a tu re  o f  th e  S ta te  o f  N e w  J e r s e y  a c c o r d in g  to  

th e  form  o f  th e  s ta tu te  in  su c h  c a se  m ad e and  p r o v id e d  co m e 

as w e ll th e  w ith in  n a m ed  R e b e c c a  R . B a te m a n , E x e c u t r ix  o f  

L u th e r  B a te m a n , d ecea sed , a n d  L u t h e r  B a te m a n  a s  th e  w ith in  

n a m e d  Z e b u lo n  P o lh a m u s , b y th e ir  re s p e c tiv e  a tto r n e y s  w ith in  

m e n tio n e d  a n d  th e  ju r o r s  o f  th e  j u r y ,  w h e r e o f  m e n tio n  is  

w ith in  co n ta in e d  b e in g  ch o se n , tr ied  a n d  sw o rn  s a y  u p o n  th e ir  

o a th s , th a t  th e  sa id  Z e b u lo n  P o lh a m u s  is  g u i l t y  o f  th e  s e v e r a l 

20  to r ts  an d  tre sp a sse s  w ith in  la id  to  h is  c h a r g e  in  m a n n e r an d  

form  as th e  sa id  R e b e c c a  R . B a te m a n , E x e x .  & c . , an d  th e  sa id  

L u th e r  B a te m a n , w ith in  c o m p la in e d  a g a in s t  h im , an d  th e y  

assess th e  d a m a g e s  o f  th e  s a id  R e b e c c a  R . B a te m a n , E x e x . ,  

& c . ,  a n d  th e  sa id  L u t h e r  B a te m a n  b y  re a so n  th e r e o f  o v e r  a n d  

a b o v e  th e ir  co sts  an d  c h a r g e s  b y  th e m  a b o u t th e ir  s u it  in  th is  

b e h a lf  e x p e n d e d  to  n in e  h u n d re d  an d  f ifty - fo u r  d o lla rs  a n d  

th ir ty - fo u r  ce n ts, an d  fo r  th o se  co sts  an d  c h a r g e s  to  s ix  ce n ts .

T h e r e fo r e  it  is co n sid ere d  th a t  th e  s a id  R e b e c c a  R . B a te ­

m a n , E x e c u t r ix  & c . , o f  L i t  ler B a te m a n , d e ce a se d , a n d  L u t h e r  

3 0  B a te m a n  do r e c o v e r  a g a in s t  th e  s a id  d e fe n d a n t th e ir  sa id  

d a m a g e s  b y  th e  ju r o r s  o f  th e  j u r y  in  fo rm  a fo re s a id  fo u n d  to  

th e  su m  o f  n in e  h u n d re d  a n d  f if ty - fo u r  d o lla rs  a n d  th ir ty - fo u r



11

c e n ts  a n d  a lso  th e  su m  o f  o n e  h u n d re d  a n d  se v e n te e n  d o lla r s  

a n d  e ig h ty - n in e  c e n ts  fo r  th e ir  co sts  a n d  c h a r g e s  a fo re s a id  b y  

th e  C o u r t  n o w  h e re  a d ju d g e d  to  th e  sa id  R e b e c c a  R . B a te m a n , 

E x e c u t r i x ,  & c . ,  o f  L u th e r  B a te m a n , d e ce a se d , a n d  L u th e r  

B a te m a n , a n d  w ith  th e ir  a ss e n t w h ic h  sa id  d a m a g e s , c o sts  a n d  

c h a r g e s  in  th e  w h o le  a m o u n t to  o n e  th o u s a n d  a n d  s e v e n ty -  

tw o  d o lla r s  a n d  tw e n ty - th r e e  ce n ts .

J u d g m e n t  s ig n e d  th is  seco n d  d a y  o f  J u n e , A .  D .,  e ig h te e n  

h u n d re d  a n d  n in e ty - s ix .

I ,  B e n ja m in  F .  L e e , C le r k  o f  th e  S u p re m e  C o u r t  o f  th e  

S ta te  o f  N e w  J e rs e y , do c e r t ify  th a t  th e  fo r e g o in g  is  a tru e  

c o p y  o f  th e  ju d g m e n t  e n te re d  in th e  a b o v e  s ta te d  c a u s e  a s  th e  

sa m e  re m a in s  o f  re co rd  in  m y  o ffice.

BILLS OF EXCEPTIONS, &C.

N E W  J E R S E Y  S U P R E M E  C O U R T . 

C U M B E R L A N D  C I R C U I T .

R e b e c c a  R . E

M . B e a s l e y ,
C . J. io

( S E A L )

In  te s t im o n y  w h e re o f I  h a v e  h e r e ­

to  se t m y h a n d  a n d  th e  se a l o f  sa id  

C o u r t, a t T r e n to n , th is  e le v e n th  

d a y  o f  J u n e , A .  D . e ig h te e n  

h u n d re d  a n d  n in e ty - s ix .

B e n j . E . L e e . 20

B il ls  o f  E x c e p t io n s  

a n d  th e  te s t im o n y  u p o n  

w h ic h  th e  sa m e  a re  

fo u n d ed .

I n  T o r t .

v s .

Z e b u lo n  P o lh a m u s ,

D e fe n d a n t.
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Bridgeton, N . J ., M a y  6, 1896.

T h is  c a u se  b e in g  c a lle d  fo r  tr ia l a n d  m o v e d  b y  th e  p la in ­

tiff, th e  d e fe n d a n t p re se n te d , read  a n d  filed  h is  c h a lle n g e  to  

th e  a rra y  in  te rm s as fo llo w s  :

N E W  J E R S E Y  S U P R E M E  C O U R T . 

C U M B E R L A N D  C I R C U I T .

Rebecca R. Bateman,

Executrix, et. als.,

Plaintiffs,
IO VS.

Zebulon Polhamus,

Defendant.

In  T o r t .

C h a lle n g e  to  th e  

A r r a y  b y  D e fe n d ­

a n t.

T h is  ca u se  b e in g  c a lle d  fo r tr ia l on  th is  s ix t h  d a y  o f  

M a y , A .  D .,  e ig h te e n  h u n d re d  an d  n in e ty - s ix , th e  d e fe n d a n t 

b y  h is  a tto r n e y , W a lte r  H . B a co n , s a y s  th a t  h e  e x c e p ts  to  

th e  le g a lity  o f  an d  c h a lle n g e s  th e  a r r a y  a n d  g e n e r a l p a n e l o f  

ju r o r s  su m m o n ed  b y  th e  S h e r i f f  fo r  th e  tr ia l o f  c a u se s  a t th is  

te rm , on th e  g r o u n d  a n d  fo r  th e  re a so n , th a t  th e  sa m e w a s  

n o t d ra w n  in  th e  p re se n ce  o f  th e  C o u r t  o f  C o m m o n  P le a s  o f  

20 sa id  C o u n ty  o f  C u m b e r la n d  a c c o r d in g  to  la w  ; b u t w a s  d ra w n  

in  th e  p re se n ce  o f  a s in g le  n u m b er o f  s a id  c o u rt, n a m e ly , th e  

H o n o r a b le  J am es R . H o a g la n d , w h o  e x c lu d e d  th e  o th e r  

ju d g e s  o f  sa id  c o u rt, n a m e ly , H o n o r a b le  M u lfo rd  L u d la m  a n d  

H o n o ra b le  E li  B . H e n d e e , from  a ll p a r tic ip a tio n  in  th e  sa id  

a c t o f  s e le c tin g  th e  sa id  ju r o r s , a n d  a c te d  a lo n e  in th e  m a tte r
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o f  s e le c t in g  a n d  c e r t i fy in g  th e  sa id  p a n e l o f  ju r o r s ,  c la im in g  

th a t  th e  a c t  e n t it le d  “ A n  a c t to  re d u ce  th e  n u m b e r  o f  ju d g e s  

o f  th e  in fe r io r  c o u rts  o f  co m m o n  p le a s , c o u r ts  o f  o y e r  a n d  t e r ­

m in e r  a n d  g e n e r a l j a i l  d e liv e r y , o r p h a n s ’ c o u rts , c o u r ts  o f  

g e n e r a l q u a r te r  se ss io n s  o f  th e  p e a ce  a n d  s p e c ia l se ss io n s  in  

th e  s e v e r a l c o u n tie s  o f  th is  s ta te , a n d  to  f ix  th e  s a la r ie s  a n d  

p r o v id e  fo r  th e  a p p o in tm e n t o f  ju d g e s  o f  s a id  c o u r t s ,”  a p ­

p ro v e d  M a rc h  26, 1896, m a d e  h im  th e  so le  ju d g e  o f  th e  sa id  

c o u rt, a n d  th is , th e  sa id  d e fe n d a n t is  r e a d y  to  v e r ify .

W h e r e fo r e  h e  p r a y s  ju d g m e n t  th a t  th e  sa id  p a n e l m a y  b e  I o  

q u a sh e d .
W alter H . Bacon,

A tto r n e y  o f  d e fe n d a n t.

E n d o rs e d  w ith  th e  t i t le  o f  th e  ca u se .

F ile d  M a y  6, 1896.

Mr . Bacon T h e  d e fe n d a n t o ffers  to  p ro v e  th e  fa c ts  

th e re in  sta te d .

Mr . Potter :— N o w  I w ill  a s k  J u d g e  H o a g la n d  i f  th e  

fa c ts  th e re in  sta te d  a re  tru e .

Judge Hoagland :— T h e y  s u b s ta n t ia l ly  a re . 20
T he Court :— I u n d e rsta n d  th a t  th e  ju d g e s  o f  th e  c o m ­

m on p le a s  c o n sis t  o f  J u d g e  H o a g la n d  a n d  m y s e lf.

Mr . Bacon :— I w a n t  to  p ro v e  th is  b y  th e  re co rd  o f  th e  

C o u r t  o f  C o m m o n  P le a s , on p a g e  495, a n d  b y  th e  m in u te  o f  

th e  c o u rt th a t  a p p e a rs  on  th a t  p a g e  as o f  th e  d a te  o f  A p r i l  7, 

1896.

Mr . Potter :— W h a t  a p p e a rs  ?

Mr . Bacon :— A n  o rd er  o f  th e  c o u rt as fo llo w s  :

C u m b e r la n d  C o m m o n  P le a s  C o u r t  m et a t  th e  C o u rt 

H o u s e , B rid g e to n ,' A p r i l  7, A . D .,  e ig h te e n  h u n d r e d  a n d  3 0  

n in e ty - s ix ,  a t  ten  o ’ c lo c k  in  th e  fo ren o o n .
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P re se n t, J am es R . H o a g la n d , P r e s id in g  J u d g e .

P re se n t, E l i  B . H e n d e e , A s s o c ia te  J u d g e .

P re se n t, M u lfo rd  E u d la m , A s s o c ia te  J u d g e .

C o u r t  c a lle d  b y  J oh n  B . C le v e n s tin e , C r ie r .

O R D E R  O F  T H E  C O U R T .

C u m b e rla n d  C o m m o n  P le a s , a t a se ssio n  o f  sa id  c o u rt 

h e ld  a t th e  C o u r t  H o u s e  on th e  s e v e n th  d a y  o f  A p r i l ,  A .  D .,  

e ig h te e n  h u n d re d  an d  n in e ty - s ix , D a y  J u d g e s  E li  B . H e n d e e  

a n d  M u lfo rd  E u d la m  a p p e a re d  an d  to o k  th e ir  s e a ts  u p o n  th e  

IO  b e n ch . T h e  P r e s id in g  J u d g e  in fo rm e d  sa id  ju d g e s  th a t  u n d e r  

th e  la w  th e y  w e re  n o t q u a lifie d  to  ta k e  p a r t  in  th e  p ro c e e d ­

in g s  o f  th e  co u rt. T h e y  th e re fo re  re tire d , a fte r  r e q u e s tin g  

th e ir  a ctio n  to  be e n te red  u p o n  th e  m in u te s  o f  th e  c o u r t , 

w h ic h  w a s  a c c o r d in g ly  d on e.

In  th e  p re se n ce  o f  J a m e s R . H o a g la n d , J u d g e  ; A lle n  R . 

S h in n , S h e riff, th e  fo llo w in g  n am ed  p e rso n s w e re  d ra w n  to  

s e rv e  as p e tit  ju r o r s  fo r  th e  e n s u in g  M a y  te rm  o f  C o u rt.

H e re  fo llo w  th e  n a m e s o f  f i f ty - fo u r  ju r o r s .

(Signed) W . B. T renchard, Clerk.
2 o  W e  offer to  p ro v e  it  b y  th e  C le r k .

W ieeiam B. T renchard, sworn.

By Mr . Bacon.
Q . I  sh o w  y o u  th e  b o o k  o f  m in u te s  o f  th e  C o m m o n  

P le a s .

T he Court :— D o  y o u  h a v e  to  p r o v e  a re co rd  o f  th e  

c o u rt ?

" Mr . Potter :— I think it would be well in this case to
have it.

Mr . Bacon :— I sh o w  y o u  th e  b o o k  o f  m in u te s  o f  th e  

3°  C o m m o n  P le a s  an d  re fe r  y o u  to  p a g e  495 th e re o f, an d  a sk
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y o u  w h e th e r  y o u , a s  C le r k  o f  th e  C o u rt, e n te re d  th is  m in u te  

u p o n  th e  re co rd  o f  th e  C o u rt.

A .  I  d id .

Q . T h e  m in u te  th a t  h a s  b een  re a d  h e re  ?

A .  Y e s ,  s ir .

Q . A n d  y o u  w e re  p r e s e n t  w h e n  th is  m in u te  w a s  m ad e, 

a n d  w e re  d ire c te d  b y  th e  C o u r t  to  e n te r  th is  m in u te  on th e  

m in u te s , a n d  y o u  e n te re d  th e  m in u te  th a t  y o u  w e r e  d ire c te d  

to  m a k e ?

A .  I  d id . IO

B y  Mr . Pan coast.
Q . A n d  y o u  h a v e  a p e rso n a l k n o w le d g e  th a t  th e  fa c ts  

tr a n s p ir e d  in  c o u r t  a s  th e re in  s ta te d  ?

T h e  Court :— T h e  re co rd  s p e a k s  fo r  th a t  ; th a t  s h o w s 

fo r  itse lf.

Mr . Totter :— C o u n s e l fo r  th e  p la in t i f f  in  th e  c a u se  a t 

issu e  h a v in g  a r g u e d  th a t  th e  la w  re fe rre d  to  in  th e  c h a lle n g e  

w a s  c o n s t itu t io n a l in  its  e ffect, a n d  th a t  th e  sa id  ju d g e s  w e re  

e x c lu d e d  from  a c t in g  a s  th e  ju d g e s  o f  th e  c o u r t  o f  co m m o n  

p le a s  u n d e r  a n d  b y  v ir tu e  o f  th a t  la w , th e  c o u r t  th e re u p o n  2 0  

ru le d  as fo llo w s  u p o n  th e  c h a lle n g e  to  th e  a r r a y  h e re to fo re  

filed  b y  th e  d e fe n d a n t. I  t h in k  th a t  is  th e  o n ly  w a y  to  g e t  a t 

i t ,  y o u r  H o n o r , to  g e t  to  tr ia l to -d a y .

T h e  Court :— W e ll,  th e  e ffect o f  th a t  I  su p p o se  is  to  

c o m m it th e  c o u r t  to  th e  c o n s t itu t io n a lity  o f  th e  a c t, is n ’ t it  ?

Mr . Potter :— I should think it did.
T h e  Court :— W e ll,  I  w ill  s ta n d  b y  th e  a ct. I  w ill  ru le

th a t  w a y . T h e  c h a lle n g e  to  th e  a r r a y  is  o v e r r u le d  an d  an

e x c e p tio n  is  a s k e d  fo r  b y  th e  d e fe n d a n t a n d  is  h e r e b y  a llo w e d

a n d  se a le d  a c c o r d in g ly . >̂o
G . C . IyUDIyOW,

J. [L .S .]
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Mr . Potter :— I first  o ffer in  e v id e n c e  a  d eed  o f  c o n v e y ­

a n ce  w ith  m a p  a n n e x e d  from  th e  R ip a r ia n  C o m m is s io n e rs  o f  

th e  S ta te  o f  N e w  J e rse y , in c lu d in g  th e  G o v e r n o r , L e o n  A b ­

b o tt, to  L u th e r  B a te m a n , d a ted  J u n e  26th , 1886, a c k n o w l­

e d g e d  b e fo re  R . E. B e e c h e r , M a s te r  in  C h a n c e r y , J u ly  2 d ) 

1886, an d  re co rd e d  in  th e  C le r k ’ s O ffice  o f  C u m b e r la n d  

C o u n ty , D e ce m b e r 10 th , 1886, in  B o o k  o f  D e e d s  183, p a g e  

413» & c .

Mr . Pancoast :— I object to the offer of this deed on the 
IO ground that the Commissioners had no authority to make it.

The Court :— W e ll,  w h y  ?

Mr . Pancoast :— B e c a u s e  n o  s u c h  p o w e r  is  v e ste d  in  

th e m .

The Court :— Well, why and how?
Mr. Pancoast :— B e c a u s e  th e  R ip a r ia n  a c ts  to  n o t a u ­

th o r iz e  th e  S ta te  th r o u g h  th e s e  C o m m is s io n e rs  to  c o n v e y  th is  

la r g e  tr a c t  o f  p u b lic  w a te r  in  D e la w a r e  B a y  to  a n y  o n e  in d i­

v id u a l.

The Court :— D o  y o u  p ro p o se  to  a r g u e  it  ?

20 Mr . Pancoast :— T h a t  th e  S ta te  d id  n o t h o ld  th is  la n d  

a b s o lu te ly  in fee so  a s  to  a u th o r iz e  th e se  C o m m is s io n e rs  to  

c o n v e y  i t  fo r  th e  su m  o f  a b o u t $ 2 15  to  th is  g ra n te e .

The Court :—The State no right to convey ?
Mr. Pancoast :— N o  r ig h t  to  c o n v e y  th is  p u b lic  tr a c t  o f  

la n d  a n d  w a te r  in  D e la w a r e  B a y  b e c a u s e  th e  S ta te  h e ld  it  n o t 

in  fee, as its  o w n  p r o p e r ty , b u t  h e ld  th e  w a te r s  o f  th is  B a y ,  

th e  la n d  c o v e re d  b y  it , in  tru s t  fo r  th e  b e n e fit  o f  th e  w h o le  

p e o p le . I  in s is t  th a t  th is  a tte m p t to  c o n v e y  th is  p o rtio n  o f  

th is  g r e a t  n a v ig a b le  b a y  to  th is  p r iv a te  in d iv id u a l fo r  th is  

n o m in a l su m  w a s  in  b re a c h  o f  th a t  tr u s t , i l le g a l a n d  vfoid, a n d  

n o t b in d in g  o n  a n y  o f  th e  in h a b ita n ts  o f  th is  S ta te  ; th a t  th e  

S ta te  h o ld s  a ll th e  p u b lic  w a te r s  o f  th is  g r e a t  b a y  a s  tru ste e
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fo r  th e  w h o le  o f  th e  p e o p le , a n d  th a t  i t  h a s  n o  r ig h t  to  g r a n t  

a n y  p o rtio n  o f  i t  to  a  s in g le  in d iv id u a l fo r  h is  o w n  p r iv a te  

u se ,

Mr . Potter :— I  w a n t  to  s a y  in  re p ly  to  i t  t h i s : T h a t  

th e r e  a re  o v e r  f iv e  h u n d re d  v e s s e ls  e n g a g e d  in  p la n t in g  an d  

c a tc h in g  o y s te r s  in  D e la w a r e  B a y , a n d  p r o b a b ly  tw e n ty - f iv e  

h u n d re d  m e n , a n d  th a t  th e  a n n u a l v a lu e  o f  th e  o y s te r s  c a u g h t  

is  v e r y  la r g e , a n d  th e r e  is  n o t a s in g le  m a n  o f  th e m , n o t o n e, 

w h o  d o es n o t d e fen d  th e  b e d  th a t  h e  h a s  p la n te d  w it h  h is  

u tm o s t e n e r g y , a n d  th e r e  is  n o t o n e  o f  th e m  th a t  d o es n o t g e t  i  o  

t i t le  fro m  th e  S ta te  o f  N e w  J e r s e y . T h e r e  is  n o t a  m a n  th e re  

c a tc h in g  an  o y s te r  e x c e p t  b y  th e  a u th o r ity  o f  th e  S ta te , e x ­

p re ss  o r  im p lie d . H e  d r iv e s  e v e r y b o d y  o f f  th a t  h e  c a tc h e s  

th e r e , a n d  h a s  p e o p le  in d ic te d  e v e r y  term  fo r s te a lin g  o y s te r s . 

T h e  d o c tr in e  o f  m y  fr ie n d  w o u ld  d e s tro y  th e  w h o le  o f  th e  

b u s in e s s  w h ic h  h a s  b een  g o in g  on fo r  a t  le a s t  f if ty  y e a r s  in  

M a u r ic e  R iv e r  C o v e  a n d  B a y .

Mr. Pancoast :— A c c o r d in g  to  th e  c o n te n tio n  o f  m y  

fr ie n d , an d  a c c o r d in g  to  th e  v ie w  h e re to fo re  o b ta in in g  in  o u r  

c o u r ts  in  th is  S ta te  v e r y  la r g e ly ,  th e  S ta te  o f  N e w  J e r s e y  b y  2 0  

o n e  g r a n t  c o u ld  c o n v e y  to  o n e  c o rp o ra tio n  o r  o n e  in d iv id u a l 

th e  w h o le  o f  D e la w a r e  B a y . M y  c o n te n tio n  is  th a t  i t  c a n n o t 

d o  th a t , a n d  it  c a n n o t d o  le ss . It c a n n o t g r a n t  a n y  c o n s id e r ­

a b le  p o rtio n  o f  th a t  g r e a t  b a y  to  a n y  p r iv a te  o n e  in d iv id u a l.

I t  m a y  c o n v e y  a  c e rta in  p o rtio n  o f  la n d  a d ja c e n t  to  th e  sh o re  

o f  N e w  J e r s e y  fo r  th e  p u rp o s e  o f  n a v ig a t io n  a n d  fo r  th e  p u r ­

p o se  o f  w h a r fin g  o u t. B e y o n d  th a t, a c c o r d in g  to  m y- c o n te n ­

tio n , su p p o rte d  b y  th e  v ie w s  o f  th e  S u p re m e  C o u r t  o f  th e  

U n ite d  S ta te s , i t  c a n n o t c o n v e y  to  a n y  o n e  m a n  o r  c o r p o r a ­

tio n  a n y  c o n s id e ra b le  p o r tio n  o f  th e  w a te r s  o f  th is  b a y . I t  3°  

w a s  so  d is t in c t ly  h e ld  b y  th e  S u p re m e  C o u r t  o f  th e  U n ite d  

S ta te s  in  re la tio n  to  th e  la k e  fr o n t  o f  C h ic a g o , th a t  th e  S ta te
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o f  I llin o is  h e ld  th a t  g r e a t  w a te r  th e re  in  tr u s t  fo r th e  p e o p le  

an d  c o u ld  n ot g iv e  it  to  a c o rp o ra tio n , o r  a n y  c o n s id e ra b le  

p o rtio n  o f  it  ; it  c o u ld  o n ly  g iv e  o r  g r a n t  s u c h  p o rtio n  o f  it  

a s  w a s  n e c e s sa ry  fo r th e  p u rp o se s  o f  s h ip p in g  a n d  to  e s ta b lis h  

w h a r v e s . I t  is  u p o n  th a t  d o c tr in e  th a t  w e , w h o  re p re s e n t 

th e  o y s te r  in te re s t in  D e la w a r e  B a y , p la n t o u r s e lv e s  b e fo re  

th is  co u rt.

The Court :— Y o u  o b je c t  to  th e  in tro d u c tio n  o f  th is  

d eed  n o w  ?

IO Mr . Pancoast :— Yes, sir.
T he Court I will overrule the objection.
(W h e r e u p o n  th e  d e fe n d a n t, b y  h is  c o u n s e l, p r a y s  a  b i l l  

o f  e x c e p tio n s  w h ic h  is  a llo w e d  an d  se a le d  a c c o r d in g ly .)

G. C. L u d e o w ,

j . [X .S .]
(D e e d  re ce iv e d  in  e v id e n c e  a n d  m a r k e d  “ E x h ib it  P  i . ” )

Mr . Potter :— I  o ffer n e x t  in  e v id e n c e , i f  y o u r  H o n o r  

p le a se , a ce rtifie d  c o p y  o f  th e  la s t  w i l l  an d  te s ta m e n t o f  

E u th e r  B a te m a n , d e ce a se d , w ith  a  c o p y  o f  th e  le t te r s  o f  ad -

2 0  m in is tra tio n  g r a n te d  to  R e b e c c a  R . B a te m a n .

Mr . Pancoast :— W e  w il l  a d m it t h a t  R e b e c c a  R . Bate^ 

m an  is  th e  e x e c u t r ix  o f  E u th e r  B a te m a n , fo r  th e  p u rp o s e  o f  

s a v in g  tim e.

Mr . Potter :— I  w o u ld  r a th e r  m a k e  th e  o ffer. I t  w a s  

p ro b a te d  on th e  22d d a y  o f  A u g u s t ,  1895. (R e a d s  w ill .  

M a rk e d  “ E x h ib i t  P  2 .“ )

Isaac O. Acton, sworn.
Direct Examination.

30 By Mr . Potter.
Q . M r. A c to n , w h e re  d o  y o u  l iv e  ?

A .  S a le m , N e w  J e rse y .
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Q . W h a t  is  y o u r  p re s e n t p ro fe ss io n  ?

A .  I  am  a  c iv i l  e n g in e e r  a n d  la w y e r ,  a m e m b e r o f  th e

bar
Q . H a v e  y o u  r e c e iv e d  th e  d e g re e  o f  C iv i l  E n g in e e r  ?

A .  I  h a v e .

Q . F ro m  w h a t  in s titu tio n  ?

A .  F r o m  L a f a y e t t e  C o lle g e , E a s to n , 1876.

A .  D id  y o u  b y  re q u e s t g o  d o w n  n e a r  B e a d o n ’ s C o v e , in  

D o w n e  T o w n s h ip , in  th is  C o u n ty ,  to  m a k e  a  s u r v e y  o f  th e  

la n d s  d e scr ib e d  in  th e  d eed  o f  th e  C o m m is s io n e rs  to  L u t h e r  I o  

B a te m a n  in  1886, w h ic h  I  h a v e  ju s t  re a d  ?

A .  I  d id .

Q . D id  y o u  h a v e  th e  d eed  w ith  y o u  o r  a  c o p y  o f  th e  

s u r v e y  ?

A . I  am  n o t c e r ta in  th a t  I  d id . I  h a d  so m e d e ed s w ith  

m e. I  m a d e  q u ite  a n u m b e r  o f  s u r v e y s  th a t  tr ip , b u t  am  n o  

c e rta in  t h a t  d e ed  w a s  w ith  m e. I  th in k  it  w a s .

Q . D id  y o u  p re p a re  a  m a p  o f  th is  s u r v e y  ?

A .  Y e s ,  s ir .

Q . I s  th a t  th e  m a p  ? ( I n d ic a t in g  m a p .)  2 0

A .  Y e s ,  s ir .

Mr . P a n c o a s t  :— U n le s s  h e  k n o w s  fro m  w h a t  p a p e r  h e  

m a d e  th e  s u r v e y —

A .  I  m a d e  th e  s u r v e y  fro m  th e  b o u n d s, th e  s ta k e s  in  

th e  b a y . I  th in k  th e  d eed  w a s  w ith  m e.

Mr . P a n c o a s t  :— I object to that, because unless we 
know what he is delineating on the map his testimony would 
be of no value at all.

Mr . Potter :— Well, he does know. He says he had

the deed. 30
Mr. PancoAST :—Well, just examine him and see.
Q . J u s t  e x a m in e  th a t  d eed  a n d  s e e ?
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A. I  believe that deed was with me at the time.

By Mr . Pancoast.

Q. Well, do you know whether it was or not ?
A. No, I  do not.
Q. Have you any notes that would be able to tell you 

what the courses and distances in the deed were ?
A. I  have no notes taken from the deed.
Q. What means have you of saying surely ?

Mr. Potter :—Just wait till I  get through, Judge.
lOam not through examining.

By Mr . Potter .

Do you know that you had this deed with you for some 
time ?

A. I  had the deed some time, yes. I  believe I  had it 
for the survey. The survey was made from stakes set in the 
bay on the ground.

Q. Made by angles, wasn’t it ?
A. Made by angles, yes, sir.

By Mr. Pancoast.

20  Q. Then you didn’t survey from a deed ? You surveyed 
from stakes or monuments on the ground, is that so?

A. Yes, sir, that is so.
Mr. Potter :— Well, if we show that those angles cover 

the property in the deed—

(To the witness :)
Q. Now just read, if  you please, the survey that you 

made from that deed ; how it runs.
30  A. I  commenced at Bateman’s Creek, this point, a^out 

high water mark. I  ran the first line to the point shown at 
the end of the creek, nearly directly in line with a staked
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line shown as the most northerly line on the map. There is 
a stake on the shore there. That course was taken and tests 
were taken at various other points, quite a number of them 
shown here. That point was designated, pointed out to me and 
the angles taken. The line was run from this point to a point 
where it was necessary to make a small offset. There an off­
set of a right angle was made and another course run to that 
point. (Indicating.) That was directly in line with a num­
ber of stakes, a staked line. From the last mentioned point 
the tests were taken to bushes and trees driven along in there. IO 
In  that manner all this whole survey was made all along the 
shore and a considerable distance beyond this point, by run­
ning the shore line and taking tests of outside stakes and in­
terior stakes located on the grounds, and from that survey 
that map was made, together with the map and courses and 

distances in the deed.
Q. Just examine the description in the conveyance made 

there in that deed, which is E xhibit P. i , and state whether 

or not the tract o f land covered by water marked by you  
there “ Luther Batem an,”  contains the whole or the greater 2 0  

part o f the tract o f land described in that deed ?

A. I t  does.
Q. No doubt about it at all ?
A. No doubt about it at all.
Q. Was this tract marked “ Luther Bateman,” also well

staked up with oyster stakes ?
A. Yes, sir ; well staked up, well defined.

Cross-Exam ination .

By Mr. Pancoast.
Q. There are two tracts here delineated on this map, 3 0  

both with the name Luther Bateman ?
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A. Yes, sir.
Q. You have been speaking of the most northerly one, 

or the large one ?
A. I  have.
Q. And )'OU made that survey from stakes on the

ground ?
A. Stakes on the ground.
Q. And you say your map of that tract corresponds with 

the map to the riparian deed shown here ?
IO A. Yes, sir.

Q. That is Exhibit P i?
A. Yes, sir.
Q. Now what is the length of the southerly line of this 

tract ?
A. I  have never measured it.
Q. Isn’t it shown here ?
A. I t  is shown in red, yes, sir. I t  is taken from the 

riparian deed, 3 ,575.96 feet.
Q. Then these courses and distances on your map in red 

2 0  are taken from the riparian deed ?
A. They are.
Q. W hat fraction of a mile, approximately, is the most 

southerly line of this tract ?
A. About 36-52 of a mile. There are 5280 feet in a mile. 
Q. I t  is the largest fraction of a mile then ?
A. Yes, sir ; over one-half, nearly three-quarters.
Q. From the shore out to the exterior line ?
A. Yes, sir.
Q. Where the stakes ended ?

30 A . Yes, sir.
Q. About three-quarters of a mile ?
A. Yes, sir.
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Q. About what was the width of it, put in the fraction 

of a mile ?
A. W ell, it is 861 feet ; there are 5280 feet in a mile; 

that is about 8-52 of a mile.
Q. And roughly and approximately stated, about how 

many square acres are there in that plot ?
A. W ell, I  couldn’t say ; a great many acres in it, of 

course.
Q. W ell, just about how many ?
A. Well, there are fifty or sixty acres certain there. 10

Q. And all this embraces the waters of the bay ?
A. Yes, sir.
Q. None of it shore land ?
A . No, sir ; none of it shore land.

L u th er  Ba te m a n , Jr ., sworn.
D irect E xam ination .

By Mr . Po t t e r .
Q. Mr. Bateman, are you the son of Mr. Luther Bate­

man, and one of the two plaintiffs in this suit ?
A. Yes, sir. 2 0
Q. About when did your father die ?
A . H e died August n th .
Q. W hat year ?
A. 1895.
Q. Do you remember the fact of his first purchase of 

lands under water in Delaware Bay, near Beadon’s Creek or 
Beadong’s Creek in Downe Township?

A. Yes, sir.
Q. Was the deed that I  have just given in evidence the 

deed from the Riparian Commissioners which conveyed to 
him the land he first purchased there ?

A. Yes, sir.
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Q. That deed is dated June 26th, 1886, and recorded in 
the following fall, or rather, winter?

A. Yes, sir.
Q. After he purchased this property did he invite you 

to take possession of it with him and prepare and plant a bed 
of oysters on it ?

A. Yes, sir.
Q. Who had charge of the principal work of planting 

the oysters and shells upon it that you did plant ?
IO A * W ell> 1 had charge wf planting them. As I  knew 

nothing about taking the boat at that time, I  was aboard the 
boat and helped plant them.

Q. You were aboard the boats and helped plant them ?
A. Yes, sir.
Q. Your father at that time was in rather feeble health, 

that finally killed him ?
A. Yes, sir. He didn’t do much work ; sat around 

home.
Q. Finally died of heart disease, did he ?

2 0  A. Yes, sir.
Q. When did you first plant oysters on this property ? 
A. Planted the first fall ; took it up in the summer, got - 

our grant, and planted in the fall.
Q. The fall of 1886.
A . Yes, sir.
Q. What vessel did you use in planting in the fall

1886?
A.

Q-
30 A *

Q.
the fall

Lena Bateman, Captain Husted.
Was it a schooner or sloop?
Sloop.
How many deck loads of oysters did you plant 

of 1886 or the beginning of 1887 ?

of

in
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A. About five or six.
Q, Five or six deck loads ?
A. Yes, sir.
Q. About how many bushels of oysters did that 

schooner average to the deck load ?
A. That sloop ?
Q. Yes.
A. W ell, this fall I  was down in her buying— we were 

not deck loading— we carried pretty nearly five hundred 
bushels, buying them. 1 °

Q. Then she would carry five hundred bushels ?
A. Yes, sir.
Q. Is she the same size and build now as in 1886?
A. Yes, sir.
Q. W hat were these six deck loads of oysters that you 

planted in 1885 or 1887 worth on the ground ?
A. I  don’t know. I  know they were bragging on it. 

That was the first time I  went, oystering. I  know they said—
(Objected to.)
Q. W hat size of oysters were they that you planted ? 20

A. W ell, they were creeks.
Q. Natural creek oysters, were they ?
A. Yes, sir.
Q. Where did you get them from ?
A. Got them out of Tuxent Creek.
Q. How many days were you engaged in the business 

at that time? Confine yourself to December, 1886, and Jan­
uary, 1887.

A. W ell, I  couldn’t say how many days we were down ;
I  guess about two weeks, off and on. 3 0

Q. Did you hire the boat and men ?
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A. Yes, sir. W ell, my father owns the boat, owned 
her at that time ; paid the men.

Q. How many men did he employ and hire besides 
you ?

A. Four, I  think ; three or four.
Q. What did he pa3' them by the month or week or 

however they were paid ?
A. He paid them by the week, but I  couldn’t say how 

much. Six or seven or eight dollars a week, I  suppose, on 
IO account of wages.

Q. You assisted in unloading and loading?
A. Yes, sir ; helped catch them.
Q. W hat do }tou think your labor was worth a week ?
Mr . Pancoast :— I  object to this as an element to prove 

the value of these oysters alleged to have been taken con- 
trary to law. I f  I  take a man’s horse, or cow, or chattel, it 
is not ordinarily proved how much labor was put on i t ; it is 
to prove how much it was worth in the condition in which it 
was taken. Here was an oyster bed containing oysters, of a 

20 certain value in April, 1894, which, it is alleged, we took and 
are responsible ior. The antecedent history may be interest­
ing, but it is not proper.

T h e  Court :— I  think you had better find out what they 
were worth in April, 1894.

Q. In  1887 did you plant any oysters upon this prop­
erty . 

A.
Q-
A.

30 Q- 
A.
Q.

Yes, sir.
You had charge of the planting of them?
I  was aboard the boat.
Who was the captain of the vessel in 1887 • 
Well, we had two.
Who were the captains ?
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A . J am es T u r n e r  a n d  T h e o p h ilu s H u ste d .

Q . W h a t  w a s  H u s te d ’ s v e ss e l ?

A . T h e  L e n a  B a te m a n .

Q . W h a t  w a s  T u r n e r ’ s  v e ss e l ? 1
A . M a y  B a te m a n .

0 . H o w  m a n y  d e c k  lo a d s  d id  y o u  p la n t  b y  th e  v e ss e l

o f  T h e o p h ilu s  H u s te d , in  1887 ?

A . W h y ,  so m e w h e re  a ro u n d  a b o u t ten  o r  tw e lv e  d e c k

lo a d s , so m e w h e re s  a ro u n d  th e re  ; I  d o n ’ t k n o w  e x a c t ly .

Q- T h e  L e n a  B a te m a n  is  th e  sanne s lo o p  as y o u  sa id  re-

c e n t ly  c a r r ie d  f iv e  h u n d re d  b u s h e ls  ?

A . W e ll ,  th a t  is  w h a t  w e  b o u g h t w ith  h e r  la s t  su m m er,

n o t q u ite  f iv e  h u n d re d  b u sh e ls .

A d jo u r n e d  t i l l  M a y  7 th , 1896, 10 a. m .

B r id g e to n , N . J .,  M a y  7 th , 1896.

L uther  Ba t e m a n , Jr., continued.

B y  M r . Po t t e r .
Q . I  b e lie v e  I w a s  a s k in g  y o u  w h e n  w e  a d jo u rn e d , C a p ­

ta in , a b o u t th e  p la n t in g  o f  o y s te r s  in 1887. D id  y o u  p la n t  

a n y  o y s te r s  on th is  g r o u n d  in 1887 ? 2 0

A .  Y e s ,  s ir  ; p la n te d  th e r e  in tw o  b o a ts.

Q . W h a t  tw o  b o a ts  ?

A .  L e n a  B a te m a n  a n d  M a y  B a te m a n .

Q . * W h o  w a s  th e  c a p ta in  o f  th e  L e n a  B a te m a n  ?

A .  T h e o p h ilu s  H u s te d .

Q . W h o  o f  th e  M a y  ?

A .  J a m e s  T u r n e r .

Q . W h a t  w e re  th e y , sc h o o n e rs  o r  s lo o p s  ?

A .  S lo o p s . 30sJ
Q . In  1887, h o w  m a n y  d e c k  lo a d s  d id  y o u  p la n t  from  

th e  L e n a  B a te m a n  u n d e r  C a p ta in  H u s te d  ?
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ro

A . A b o u t  ten  o r  tw e lv e .

Q . A n d  h o w  m a n y  from  th e  M a y  B a te m a n  ?

A .  A b o u t  th e  sam e. B o th  p la n te d  to g e th e r , p la n te d  

a b o u t th e  sa m e d e ck  lo a d s. B o th  w e n t in  to g e th e r  at th e  

sa m e tim e.

Q . D id  y o u  p la n t  a n y  in  1887 u n d e r  J a m e s T u r n e r  ?

A .  Y e s ,  s ir  ; p la n te d  ten  o r  tw e lv e  d e c k  lo a d s.

Q . W h a t  w ere  th e se , d iffe re n t k in d s  o f  p la n ts  ?

A .  G o t  th e m  r ig h t  o iit  o f  th e  b a y  fro m  th e  n a tu r a l b ed s.

Q . W e ll ,  in  1888, w h a t  d id  y o u  p la n t?

A .  W e ll,  p la n te d  b o th  b o a ts  th e r e  in 1888 in  th e  s p r in g , 

tw o  o r th re e  w e e k s.

Q . H o w  m a n y  d e c k  lo a d s  d id  y o u  p la n t  fro m  th e  L e n a

B a te m a n  ?

A. The captain said when they came ashore, six or 
seven deck loads.

Q. Is that captain here?
A. Yes, sir.
Q. In 1888 how many did you plant from the May 

20 Bateman?
A. The same amount o f deck loads.
Q . N o w , in 1887 d id  y o u  p la n t  a n y  fro m  th e  v e sse l 

co m m a n d ed  b y  C a p ta in  J am es T u r n e r ?

A .  Y e s ,  s ir  ; in 1887 w e  p la n te d  fro m  C a p ta in  J a m e s 

T u r n e r .

3«

Q . W h a t  w a s  th e  n a m e  o f  h is  v e ss e l ?

A .  M a y  B a te m a n .

Q . H o w  m u ch  d id  y o u  p la n t  fro m  h e r  in  1887 ? 

A .  T e n  o r tw e lv e  d e r k  lo a d s.

Q . W e r e  th e y  s h e lls  ?

A .  W e  p la n te d  th e m  o ff  th e  b ed s.

Q . O ff  w h a t  b e d s, th e  n a tu ra l b e d s  ?



29

A. The natural beds in the bay.
Q. Did you plant a load of shells from Captain James

Turner’s vessel in 1887 ?
A. No ; we bought a load of shells of Lewis Bradford in

1887.

Q. Who paid for those shells ?
A. Well, my father and me together.

Q- W hat did you pay for that deck load of shells ?
A. There was a deck load and a load in the hold. We

paid $75 for the load. JO

Q. Now, in 1890, did you do any planting on this
ground ?

A. Yes, sir ; from the J. P. Pifold.

a Was it a schooner or a sloop ?
A. Schooner.

Q. Who was her captain ?
A. I  was captain, but had a sailing master.

Q. Who was the sailing master ?
A. Henry Lore.

Q. Henry C. Lore ? 20
A. Yes, sir.

Q- What did you plant from the Pifold in 1890?
A. About thirty odd deck loads, and two big deck loads

I  think we planted in the cove.

Q These were bay oysters ?
A. Yes, sir ; off the natural beds and around.

Q. Did you plant any creek oysters in 1890 from the
same vessel ?

A. Yes, sir ; bought between nine hundred and a thous^
and bushels the following summei. ->0

Q. W ell, in 1891, did you plant any from the Pifold ?
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A. Yes, s ir ; we planted there I  think about eight or 
ten deck loads, somewheres around there.

Q. In  1892 did you plant any from the schooner Luther 
Bateman ?

A. Yes, sir ; one deck load in 1892.

Q.
A.

Q.
A.

10 Q. 
A.

Q.
A.

Bay plants ?
Yes, sir. > .
In  1893 did you plant a load of shells ?
Yes, sir ; we planted a load of shells, 3,600  bushels. 
From what vessel did you plant these?
John L- Shaw.
Who was the sailing master or captain ?
John L. Shaw was the captain of the vessel.

Q. Did you plant any deck loads from the schooner 
Luther Bateman in 1893?

A.

Q.
A.

Q-

Yes, sir ; ten deck loads the first of the season.
Who was the sailing master of the schooner ? 
W illiam Weldon.
Now, in all these years, beginning in 1886 and 1887,

20  including 1888 and 1890 and 1891, did this defendant come 
upon your grounds and take any of your oysters or otherwise 
disturb you ?

A. No, sir; not until 1894.
Q. Did you see the defendant upon your ground, this 

ground that is spoken of?
A.

Q.
A.

Q.

3 °  A ‘
day.

Q.

Yes, sir.
In  1894 ?
Yes, sir.
When in 1894 did you first see him ?
I  first seen him the second week in April, on Tues-

Did you have an interview with him that day ?
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A. Yes, sir ; I told him he was dredging on my 
grounds. He says, “ Show me where the line is and I won’ t 
dredge there any more.”  After he found out where the lines 
were he dredged there altogether then.

Q. At that time was your ground staked up as an oyster 
ground in the usual way, marked ?

A. Yes, sir ; staked up good.
Q. And you had kept it so from the time that you pur­

chased it in 1886 ?
A. Yes, sir ; always kept the grounds staked up in 1886.

Q. This was the second Tuesday in April was it, that
you had this conversation ?

A. Yes, sir.
Q. Did he go off o f it ?
A. No, sir.

Q. Went right on dredging, did he?
A. Went right on dredging.

Q. You were present on the ground ?
A. I was present on the ground, yes, sir ; on board of

our vessel. I was there.

Q. Did he catch any oysters on that day ?
A. Yes, sir ; caught a deck load.

Q. A  good sized deck load ?
A. Yes, sir ; a good sized deck load.

Q. Had you previous to that day recently examined
your ground as to the growth o f oysters on it ?

A. Yes, sir.

Q. What was the condition o f the ground as showing
oysters >

A. In good condition.
Q. Were there many oysters on it ?
A. Yes, sir.
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Q. Practically full o f oysters?
A. Practically full o f oysters.
Q. W ho were present with you on the second Tuesday 

o f April, when you saw this défendent taking oysters there ?
A. William Weldon and Orange Moore.
Q. Well, now, after the second Tuesday o f April, 1894, 

how many more times did you see the defendant upon this 
ground ?

A. Well, he dredged there that whole week up till Fri-
IO day.

Q. How many days ?
A. That was four days, and he came back the next 

week. I guess he didn’ t catch many the next week. I 
didn’ t see him aboard. His boat was there.

Q. His boat was there ?
A. Yes, sir ; but she didn’t dredge long, went off. We 

had a tug boat there that morning.
Q. You had a tug boat there to guard it ?
A. Yes, sir ; we went to Philadelphia and got a tug

20 boat.
Q. During these times did you see any foreign boats on 

your ground ; that is, not belonging to you, dredging ?
A. Yes, sir ; a big fleet.
Q. What boat was the défendent on when you saw him ?
A. The Mary A. Rogers.
Q. Was she a sloop or schooner ?
A. Schooner.
Q. How many men did she have aboard of her assisting 

the defendant in catching your oysters?
50 A. I couldn’ t say ; he was either six or seven handed. 

I didn’ t particularly notice. Six or seven handed they 
usually go in those boats.
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1

Q. Not less than five men ?
A. No, sir.
Q. Did you see the dredge hauled on these dates ?
A. Yes, sir.
Q. You have already testified that on Tuesday he got a 

deck load that you saw ?
A. Yes, sir.
Q. Did he carry them off the ground ?
A . Yes, sir.
Q. How many deck loads did you see him get on your IO 

ground and carry off on Wednesday ?
A. He got a deck load on Wednesday.
Q. And Thursday ?
A. He got a deck load on Thursday.
Q. And Friday ?
A. Yes, sir ; on Friday. W e went out there in the tug 

boat and chased him off.
Q. On Friday ?
A. Yes, sir ; he went out in the channel.
Q. Then you saw him get how many deck loads your- 20

self?
A. Four deck loads.
Q. These oysters that he took had been growing there 

what years ? From the years you mentioned ?
A. Yes, sir ; from the years I mentioned.
Q. What were the general sizes o f the oyster, culls, and 

a good many primes, some smaller ?
A. They ran good size.
Q. In which direction from your ground did he take 

these oysters, towards the mouth o f Maurice River? D
A. Towards Maurice River, about a south course down.

I
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Q. Were any other vessels, besides his, during this 
time catching oysters upon ycur ground ?

A. Yes, sir ; there were several vessels there.
Q. How long after this defendant stopped catching 

oysters upon your grounds before you examined your 
grounds ?

A. W hy, it was the next week ; we went out there in a 
boat.

Q. Did you throw your dredge?
IO A. Yes, sir; we went out in a boat called the Dalway, a 

Philadelphia boat. When he seen us coming he trimmed in 
and ran. Captain George Berg had our boat. W e didn’ t 
get any oysters. We only caught one shell.

Q. Did you make a good draw ?
A. W e only made one haul.
Q, Have you ever examined your ground since?
A. No; I ain’ t fooled around it much since there has 

been such a time over it. I just hauled over it once. I just 
looked there last Spring.

20 Q. There wasn’ t anything there?
A. Nothing there worth catching.
Q. And this ground that you spent so much money on 

and planted so many oysters on, was entirely denuded o f these 
oysters by this defendant and others ?

A. Yes, sir.
Q. How many foreign boats did you see on your ground 

at this time ?
A. I think there was about fifteen, or as high as twenty» 

at work there at one time that week.
30 Q- Now, the dates in April. You said the first Tuesday 

in April ; what were the dates? Do you know whether it 
was the 10th, n th , 12th, 13th and 16th ?
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A .  T h e  i o t h ,  n t h ,  12 th  a n d  13 th , th e  first  w e e k  in  

A p r i l .

Q . Y o u  d id n ’ t  see  h im  th e re  on th e  16 th  ?

A .  Y e s ,  s ir  ; b u t  I  d o n ’ t  th in k  h e  w a s  th e re . I  th in k  

h is  son h a d  h e r  on  th e  16 th .

Q . B u t  h is  b o a t  w a s  th e r e  ?

A .  Y e s ,  s ir . I  d o n ’ t  k n o w  w h e th e r  h e  w a s  th e re  o r  

n o t. H e  d id n ’ t  m a k e  b u t  o n e  h a u l.

Q . W h e n  h e  h a u le d  on th e  16 th  th e  b ed  h a d  b een  p r e tty  

w e ll  s tr ip p e d  o f  o y s te r s  th e n  ? 10

A .  P r e t ty  w e ll  s tr ip p e d  th e n .

Cross-Examination.

B y  Mr . Pa n co a st.
Q . W h a t  w a s  y o u r  fa th e r ’ s n a m e  ?

A .  L u th e r  B a te m a n .

Q . W h a t  is  y o u r  n a m e  ?

A .  L u th e r  B a te m a n .

Q . A n y  o th e r  L u t h e r  B a te m a n s  in  th is  v ic in it y  ?

A .  N o t  th a t  I  k n o w  of.

Q . D u r in g  th e  life t im e  o f  y o u r  fa th e r  th e n , y o u  w e re  2 0  

k n o w n  a s L u t h e r  B a te m a n , J u n io r ?

A .  L u t h e r  B a te m a n , J u n io r; y e s , s ir .

(W itn e s s  b e in g  s h o w n  p a p e r  p u r p o r t in g  to  b e  th e  r ip a r ­

ia n  a p p lic a tio n  o f  L u th e r  B a te m a n  fo r  a  g r a n t  in  fee  s im p le  

fo r la n d  u n d e r  w a te r  in  D e la w a r e  B a y ,  d a ted  M a y  9 th , 1883, 

h e  is  a s k e d  :)

Q . I s  th e  n a m e  L u t h e r  B a te m a n  in  th a t  a p p lic a tio n  in  

th e  h a n d w r it in g  o f  y o u r  fa th e r  ?

Mr . Potter :— Wait a moment. I don’t understand 
that that is cross-examination. 3 °

Mr . Pancoast :— I am not confined to the limits of cross-
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examination where the person is a party. This person is a 
party.

Mr . Potter  :— Yes, your Honor, that is true, that he is 
not limited to the precise questions put to the party ; but he 
comes here now as an expert witness to testify to the hand­
writing o f his father.

T he C ourt :— What has this to do with the case ?

Mr . Pa n c o a s t :— It has considerable, if the Court 
please, Tuther Bateman was one o f the plaintiffs in the for- 

iom ersu it. Tuther Bateman is the applicant for the riparian 
deed.

T he Court :— The application on which this grant is 
founded ?

Mr . Pancoast  :— Yes, s ir ; and it is cross-examination 
properly, since your Honor has referred to that application 
because it is the application for that grant in this suit—

Mr . Potter  :— He can prove the handwriting if he 
chooses, but you will have to call another witness. You can’ t 
call my witness and call him to testify to a matter which is 

20 entirely extraneous to the matter I examined him on.
T h e  Court :— I don’t think, Judge, that that examina­

tion would be correct as the case stands now. This man has 
testified to nothing except the acts. There is a deed intro­
duced here of the Riparian Commission, and that deed, o f 
course, will have to stand upon its own merits. If you at­
tack that deed you will have to do it upon direct testimony. 
I don’ t see how you can on cross-examination.

Mr . Pa n c o a s t :— That dee I refers to the application. 
Here is a party in the witness box. I ask that witness if that 

30 application is signed by his father, one o f the parties to this 
suit. I think that question is clearly competent.

Mr . Po t t e r :— ! don’t think it is at all competent. I
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have examined him as to specific acts o f planting oysters 
upon this ground.

Mr . Pancoast  :— He has asked him further in respect to 
this ground, too; asked him if that was not his father’s grant 
under which he held this land. He has suggested that I am 
precluded from asking him any questions at all about this 
grant. That grant refers to his father’ s application. I ask 
him if  that is his father’ s signature to his application.

Mr . Potter  j-t- That paper belongs to the proper officer 
o f the State. W e will prove that in proper time. I O

T h e  Court :— I will overrule it.

(Whereupon the defendant, by his counsel, prays a bill 
o f  exceptions, which is allowed and sealed accordingly.)

G . C. IyUDEOW,

J. PUS.]
(Witness being shown a paper purporting to be a bill 

filed in the Court o f Chancery in. this State wherein Luther 
Bateman is complainant and Harrison Hollinger and others 
are defendants, he is asked :)

Q. Is this name Luther Bateman in the affidavit an- 20 
nexed to the bill, in the handwriting o f your father ?

Mr . Potter  :— I object to the question. It is not cross- 
examination nor is it admissible.

T he Court :— I will overrule it.

(Whereupon the defendant, by his counsel, prays a bill 
o f exceptions, which is allowed and sealed accordingly.)

G. C. L udlow ,

J. [L .S .]
Q. You said, I think, that your father claimed this 

oyster ground under this riparian deed here shown to you, 
Exhibit P. 1 ?

A. Yes, sir.
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Q. Do you have any claim yourself in your owii right to 
this riparian ground named in this riparian deed which your 
father staked up ?

Mr . Potter  :— The claim o f this defendant and the 
reason that he was joined was the fact that he was in possess­
ion o f this ground with his father under a license from his 
father for the purpose o f planting oysters, and it seems to me 
that that being a question o f law, it is hardly premissible to 
ask the defendant further than that, what his claim is. I 

IOasked the witness whether he didn’ t go into possession with 
his father for the purpose o f planting oysters ?

Mr . Pancoast  :— Having asked him what his interest is, 
he proposes to prevent me from cross-examining him.

T he Court :— I think the question is competent. I 
don’ t want to get the two suits mixed. He has testified here 
that he had an interest.

Q. (Question repeated.)
A. In the oysters, I had a share o f the oysters, but the 

ground belonged to my father.

By Mr . Po t t e r .
2 0  J

Q. You mean the title to the ground was in your father?
Mr . Pancoast :— Wait, wait, Colonel. Don’ t get to in­

terfering. Let’ s examine in the regular way. The witness 
is in my hands and I don’ t want him to be meddled with.

By Mr . Pancoast.

Q. Then, as I understand you, your father claimed this 
ground to be his ground under this riparian deed ?

A. Yes, sir.
Q. And you had an arrangement with him, a business 

30 arrangement with him, by which you were to use it for the 
growth o f oysters together j ointly ?
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A .  Yes, sir ; use it jointly.
Q . W h e n  w a s  th is  g r o u n d  in q u e stio n  first  s ta k e d  u p  to  

y o u r  k n o w le d g e  ?

A .  S ta k e d  u p  in  1886.

Q . W a s  i t  s ta k e d  u p  b e fo re  18&6 ?

A .  N o , s ir  ; th e  su m m e r o f  1886.

Q . A f t e r  y o u r  fa th e r  g o t  th is  r ip a r ia n  g r a n t  ?

A .  A f t e r  h e  g o t  th e  g r a n t .

Q . W a s  th e  w h o le  o f  i t  s ta k e d  u p  th e n  ?

A .  W h o le  o f  w h a t ?

Q . T h i s  g ro u n d .

A .  Y e s ,  s ir  ; th e  w h o le  o f  it  w a s  to o k  u p .

Q . N o w , w h a t  w a s  th e  s iz e  o f  th e s e  o y s te r s  th a t  y o u  

p la n te d  th e r e  in  1886 ?.

A .  S iz e  o f  th e m ?  W e ll ,  th e y  w e re  c u lle n t in e s  a n d  

sm a lle r.

Q . H o w  lo n g  w o u ld  i t  ta k e  th e s e  o y s te r s  to  m a tu re  fo r  

m a r k e t  ?

A .  W e ll,  i t  is  a c c o r d in g  to  w h a t  k in d  o f  g r o u n d  y o u  p u t  

th e m  o n . 2 0

Q . O n  th a t  g ro u n d .

A .  On that ground ? Well, about two or three years.
Q . W h a t  k in d  o f  o y s te r s  d id  y o u  p la n t th e r e  in  1887; 

th e  sa m e  k in d  ?

A .  O f f  th e  b e d s in  th e  b a y .

Q . T h e  sa m e  k in d  o f  o y s te r s  ?

A .  N o  ; th e y  w e r e  c r e e k s .

Q . H o w  lo n g  w o u ld  th e y  ta k e  to  m a tu re  ?

A .  I  su p p o se  a b o u t th e  sa m e  tim e .

Q . I n  1888 ? 3 0

A .  T h e y  w e re  p la n te d  o u t  o f th e  B a y , o f f  th e  b ed s.

Q . T h e y  w o u ld  m a tu re  in  th e  sa m e  tim e  ?
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A .  I  su p p o se  so.

Q . W h e n  d id  y o u  co m m e n ce  t a k in g  o y s te r s  fro m  th is  

bed  b e fo re  th is  a lle g e d  ra id  in  18 94?

A .  T h e  su m m e r o f  1890 is  th e  firs t  o y s te r s  w e  e v e r  

d re d g e d  o ff  th e  g r o u n d , to  m y  k n o w le d g e .

Q . T h e  s u m m e r  o f  1890?

A. Yes, sir.
Q. Well, had you allowed these oysters that you planted 

there in 1886, that you say would mature in two or three 
IOyears, to lie there until 1890 undisturbed?

A. Yes, sir; they got a growth on them and we let 
them lie.

20

3«

Q . W h e n  d id  y o u  co m m e n ce  to  ta k e  u p  in  1890 ?

A .  T o o k  u p  a b o u t tw o  w e e k s  in  th e  su m m e r tim e  an d  

th e n  w e  w e n t  to  b u y in g .

Q . T o o k  th e m  u p  in  th e  su m m er tim e  ?

A .  Y e s ,  s ir .

Q . H o w  m a n y  d id  y o u  ta k e  u p  in  th e  su m m e r o f  1890?

A .  W e ll ,  I  d o n ’ t k n o w  e x a c t ly  th e  n u m b e r  o f  b a s k e ts .

Q . W e ll,  d id  y o u  k e e p  a n y  a c c o u n t ?

A .  I  d id  a t  th e  tim e, b u t  I  n e v e r  k e e p  a n y  a c c o u n t o f  

m y  o y s te rs , o n ly  ju s t  ta k e  th e  n u m b e r  o f  b a s k e ts  w h e n  I  p u t  

th e m  on  th e  flo a t.

Q . W e ll ,  d id  y o u  ta k e  o y s te r s  su ch  a s  w e re  fit  fo r  m a r­

k e t  in  1890 ?

A .  Y e s ,  s ir  ; ra n  tw o  w e e k s .

Q . Y o u  to o k  o y s te r s  su c h  a s  w e r e  fit  fo r  m a r k e t, d id  

y o u , in  1891 ?

A .  Y e s ,  s ir .

Q . I n  1892 ?

A .  I  th in k  w e  ran  so m e in  1892.

Q . In  1893 ?



4i

A .  I  d o n ’ t  th in k  w e  ra n  a n y  in  1893.

Q . W h y  d id n ’ t y o u  ru n  a n y  in  18 9 3 ?  W e r e  th e re

n o n e  th e r e  to  ru n  ?

A .  Y e s ,  th e re  w e re  so m e th e re  to  ru n .

Q . Y o u  p la n te d  th e s e  o y s te r s  th e r e  w ith  th e  in te n tio n  o f

t a k in g  th e m  u p  a s  fa st a s  th e y  w e re  fit fo r  m a r k e t  ?
A. Y e s ,  s ir . I d id n ’ t  w a n t to  te a r  m y  g r o u n d  a ll to

p ie ce s .

Q . Y o u  d id  th a t ,  d id n ’ t y o u , to o k  th e  m a r k e ta b le  

o y s te r s  a w a y  a s  fa s t  a s  th e y  w e re  r e a d y , d id n  t  y o u  ? 1 0

A . N o , s ir .

Q . Y o u  co m m e n ced  in  1890?

A .  Y e s ,  s ir  ; I  w a n te d  to  s a v e  a  l i t t le  e x p e n s e .

Q . Y o u  c o n tin u e d  to  ta k e  th e m  u p  t i l l  18 9 4 ?

A .  Y e s ,  s ir  ; to  ta k e  a l i t t le  e x p e n s e  o ff, to  p a y  m y  e x ­

p e n se s  a s  I  w e n t a lo n g . I  w a n te d  to  s a v e  m y  g ro u n d .

Q . Y o u  a re  su re  th a t  th e  o y s te r s  y o u  co m m e n ce d  to  

p la n t  th e r e  in  1886 a n d  1887 w o u ld  m a tu re  in  tw o  o r  th re e  

y e a r s  ?

A .  Y e s ,  s ir  ; w e  c o u ld  ru n  th e m . 2 0

Re-Direct Examination.

B y  Mr . Po t t e r .
Q . I  w il l  a s k  y o u  o n e  m o re  q u e s tio n . I  a m  n o t su re  

b u t  I  h a v e  a sk e d  it , b u t  I  w ill  a s k  i t  a g a in . B e fo re  th is  r a id  

o f  th e  d e fe n d a n t a n d  o th e rs  b e g a n , h a d  y o u  b een  o v e r  y o u r  

g r o u n d  to  a s c e r ta in  w h e th e r  th e re  w a s  a g o o d  t h ic k  g r o w th  o f  

o y s te r s  th e r e  ?

A .  Y e s ,  s ir .

Q . W e ll ,  d id  y o u  fin d  su c h  a g r o w th  ?

A .  Y e s ,  s ir  ; p le n ty  o f  o y s te r s  th e re  on  th e  g r o u n d  b e- 3 0  

fo re  th e  ra id , a n d "  h a d  p le n ty  th e r e  on  th e  m o r n in g



42

th e  b o a ts  w e n t to  w o rk . I  w a s  th ere  befo re  th e y  w e n t 

to  w o rk  an d  tried  th e  g ro u n d  b efore  th e y  w e n t to  w o r k .

T heophieus Husted, sworn.

Direct Examination.
By Mr. Potter .

Q. M r. H u ste d , w h e re  do y o u  liv e ?

A . N e w p o rt.

Q . H a v e  y o u  been in th e  o y s te r  p la n tin g  an d  c a tch in g  

b u sin ess m ore or less ?

IO  A . Y e s , sir.

Q. H o w  lo n g  h a v e  y o u  p u rsu ed  it ?

A .  T h ir te e n  y e a rs .

Q. A r e  y o u  fam iliar, h a v e  y o u  becom e so in th e  co u rse  

o f  y o u r  b u sin ess, w ith  th e  v a lu e  o f  o y sters  c a u g h t  u pon  th e  

n a tu ra l beds for th e  p u rp ose  o f  p la n tin g , s itu a te d  in th e  D e la ­

w a re  B a y , an d  also  o ysters  c a u g h t in  th e  v a r io u s  cre e k s  ru n ­

n in g  in to  it  ?

A .  W e ll, y o u  can g e t som e id ea  o f  it.

Q . W e ll, y o u  are ab le  to  form  a ju d g m e n t  o f  th e ir  v a lu e , 

20  a re n ’ t y o u  ?

A .  Y e s , s ir

Q . W e re  y o u  e n g a g e d  in  th e  la tte r  p a rt o f  1886 or th e  

e a r ly  p a rt o f  1887, in p la n tin g  o y sters  in th e  sloop  L e n a  B a te ­

m an for th e  la te  L u th e r  B atem an  an d  son ?

A .  Y e s , sir.

Q . A r e  y o u  fa m ilia r  w ith  th e  g ro u n d  o f  L u th e r  B a te ­

m an ju s t  b e lo w  B e a d o n ’s C re e k , in D e la w a re  B a y  ?

A .  Y e s , sir.

Q. Now, at the end of 1886, in December 1886, or Jan- 
30 uary 1887, did you plant any oysters on this ground for Luther 

Bateman and son ?
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A. Planted five or six deck loads in 1886.

Q . In  1887 d id  y o u  p la n t a n y  ?

A . T w e lv e  d e ck  load s.

Q . N o w , in  1888, d id  y o u  p la n t a n y  ?

A . S i x  d e ck  load s.

Q. D id  y o u  a lso  p la n t tw e lv e  d e c k  lo a d s in  1887 ?

A .  Y e s ,  sir.

Q . T h e n  y o u  p la n te d  e ig h te e n  d e ck  lo ad s a lto g e th e r  in  

1887, d id  y o u  ?

A .  1886. 10

Q . 1886 w a s  i t?

A . In  1886 th e re  w e re  fiv e  or s ix  d e ck  lo ad s.

Q . In  1887 y o u  p la n te d  first tw e lv e  d e c k  lo ad s, d id n ’ t

y o u  ?

A .  Y e s ,  sir.

Q . A n d  a lso  a n o th e r tim e in 1886 y o u  p la n te d  s ix  d e ck  

load s ?

A . Y e s ,  sir.

Q . M a k in g  e ig h te e n  d e ck  lo a d s y o u  p la n te d  in  1888 ?

A . N o , s ir  ; n o t in  1888. 20

Q . W e ll, y o u  p la n te d  tw e n ty -fo u r  d e ck  lo ad s d id n ’ t  y o u , 

in 1887 and 1888 ; s ix  d e ck  lo a d s in 1887 an d  tw e lv e  d e ck  

load s, th a t  is e ig h te e n , an d  in 1888 y o u  p la n te d  s ix  d e ck  

load s, d id n ’ t  y o u ?

A . In  1886 I p la n te d  five  or s ix  d e ck  load s, in  1887 

tw e lv e  d e ck  lo a d s, in  1888 s ix  d e ck  load s.

Q . T h a t  is tw e n ty -fo u r  d e ck  load s a lto g e th e r, is n ’ t it,

in  th e  tw o  y e a rs  ?

A . Y e s ,  s ir .

Q . W e re  y o u  at w o rk  on th is  g ro u n d  fo r M r. L u th e r  

B atem an an d  son in A p r il ,  1894.

A .  Y e s ,  sir.
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Q. W h ile  y o u  w ere  at w o rk  th e re  did  y o u  see M r. P o l- 

h am u s, th e  d efen d an t, com e on th e  g ro u n d  w ith  a vesse l ?

A .  Y e s , s ir .

Q. D id  th a t vesse l h a v e  a d red g e  upon it ?

A . Y e s , sir.

Q . D id  y o u  see h im  th ro w  h is  d red g e  an d  ca tch  a n y  

o y ste rs  on th e  g ro u n d s ?

A . Y e s , sir.

Q . W h a t  d id  he do w ith  th e  o y sters  th a t he c a u g h t ? 

IO  D id  he g o  o ff  th e  g ro u n d  writh  th em  ?

A . H e  to o k  th em  in th e  co v e  and p la n te d  them .

Q . M a u rice  R iv e r  C o v e  ?

A . Y e s , sir.

Q. The defendant was a planter on ground of his own 
in the cove, was he ?

A , I  th in k  he w as.

Q . H o w  m an y tim es in 1894 did  y o u  see th e  d efen d an t 

u p on  th is  g ro u n d  w ith  h is  sch o o n e r an d  d re d g e  ?

A. Three times I think I saw him there.
20  Q- D id  he ca tch  a n y  o y sters  each  tim e ?

A .  T w o  d e ck  load s w h ile  h e  w a s  w o r k in g  th ere .

Q . Y o u  sa w  him  ca tch  an d  c a rry  o ff  from  th is  g ro u n d  

tw o  d e ck  load s, did  yo u  ?

A . Y e s , sir.

Q. What was about the size of his schooner ?
A . W e ll,  I  sh o u ld  ju d g e  sh e  w a s ab o u t tw ic e a s  b ig  as 

th e  D en a B atem an , w o u ld  ca rry  tw ic e  as m a n y on d eck .

Q . C a r r y  tw ic e  as m a n y  on d e ck  as th e  L e n a  B a tem a n  ? 

A . I sh o u ld  th in k  so.

30 Q. How many oysters on deck could the Lena Bate­
man carry ?

A. To dredge a deck load on her would be from two
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h u n d red  to tw o  hun dred, and fifty  b u sh els, d red g ed  on.

Q . P o lh a m u s ’ sch o o n er y o u  w o u ld  e stim a te  d o u b le  th e

c a p a c ity  ?

A. I should think she would carry as many more as the 
L,ena.

Q. That would be five hundred bushels ?
A . B etw een  fo u r an d  fiv e  h u n d red  b u sh e ls , I  sh o u ld

th in k .

Q. To the deck load ?
A . Y e s ,  s ir . 10

Q. A n d  y o u  sa w  h im  c a rry  o ff  tw o  d e ck  lo a d s?

A . Y e s ,  s ir .

Q . W e re  y o u  p resen t w h e n  M r. B a tem a n , th e  g e n tle ­

m an h ere p resen t, h ad  a co n ve rsa tio n  w ith  P o lh a m u s and 

to ld  h im  th a t  th o se  w e re  h is g ro u n d s, and he m u st g e t  o ff?

A . N o  sir  ; I  d id n ’ t h e a r  th a t.

Q. W e re  y o u  c a tc h in g  B a tem a n ’ s o y s te rs  at th e  tim e 

P o lh a m u s w a s for B atem an  ?

A .  Y e s ,  sir.

Q . W h a t  w a s th e  ch a ra c te r  o f  th e  o y s te rs  th a t  y o u  20  

ca u g h t ? W e re  th e y  in  go o d  sh a p e  ?

A . Y e s , s ir  ; g o o d  sh ap e ; c u lls  an d  p rim es an d  cu llen -

tines, n ice  o ysters .

Q . W h a t, in  y o u r  o p in io n , w ere  th e  o y ste rs  c a u g h t 

there at th a t tim e, in A p r il,  1894, w o rth  on th e  g ro u n d  p er 

b u sh e l?  I  d o n ’ t w a n t y o u  to in c lu d e  th e  co st o f  c a tc h in g  

them , b u t as th e y  la y  on th e  g ro u n d .

A. I should judge they w?re worth about fifty cents.
Q . A ~ o u t fifty  cen ts p er b u sh el ?

A . Y e s ,  s ir  ; m ayb e  w o rth  m ore or less ; I  c o u ld n ’ t sa y . 3 0
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Cross-Examination. >
B y  Mr. Pancoast :—

Q . D id  y o u  e v e r  b u y  o r s e ll a n y  o y s te r s  on  th e  g r o u n d  ?

A .  N o  s ir  ; I  n e v e r  d id .

Q . D id  y o u  h e lp  B a te m a n  ta k e  th e s e  o y s te r s  o f f  th is  

g r o u n d  a fte r  y o u  h e lp e d  p la n t  i t ?

A .  Y e s ,  s ir.

Q. Y o u  h e lp e d  p la n t in  1886?

A .  Y e s ,  sir.

IO  Q . W h e n  d id  y o u  b e g in  to  h e lp  B a te m a n  ta k e  th o s e  

o y s te r s  o ff?

A .  I n  th e  s p r in g  of 1894, in A p r i l .

Q . Y o u  n e v e r  h e lp e d  th e m  b e fo re  th a t  ?

A .  N o , sir.

Mr . Pancoast :— I would like to ask that last witness 
one question.

Q . D id  y o u  e v e r  c a tc h  a n y  o y s te r s  on  t h a t  g r o u n d  b e ­

fore  18 94?

Mr . Potter :— I o b je c t . H e  is  t r y in g  to  in te r je c t  b y  

2 Q c ro s s -e x a m in a tio n  a m a tte r  w h ic h  I  d id n ’ t g o  in to .

T h e  Court :— H e  sa id  h e  d id n ’ t b e g in  c a tc h in g  fo r  th is  

g e n tle m a n  u n til 1894.

(Q u e s tio n  o v e r r u le d .)

(W h e r e u p o n  th e  d e fe n d a n t, b y  h is  c o u n s e l, p r a y s  a b ill  

o f  e x c e p tio n s , w h ic h  is  a llo w e d  a n d  se a le d  a c c o r d in g ly .)

G. C. Du d e o w ,

J. IX.S ]

James T urner, sworn. 
Direct Examination.

3 0  By Mr. Potter.
Q. Captain, where do you live ?
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A. Newport.
Q. Have you been engaged more or less in the business 

of planting and catching oysters in Delaware Bay ?

A. Yes, sir.

Q. How many years ?

A. About nineteen years, I think.
Q. Do you know this ground of Luther Bateman’s lying 

adjacent to Beadon’s Creek, in Downe Township ?

A. Yes, sir.
Q. Were you employed in 1887 by Mr. Luther Bateman 10 

and his son to plant some oysters for them on that ground?

Mr . Pancoast :— I object to the question. My friend is 

getting to be technical— X don’t want to be and has asked for 

strict rulings and has gotten them. I object to this question 

on the ground that it is leading.
T he Court Y ou had better change the question, Mr. 

Potter, change the form of it.
Mr . Potter :— Well, I don’ t see any objection.
Q. Were you employed by Messrs. Luther Bateman and 

son to plant any oysters for them in Delaware Bay in 1887 ? 20

(Objected to as leading).
M r. Pancoast :— He should ask him when he was em­

ployed ?
T h e  Court :— I will let the question stand.

(Whereupon the defendant, by his counsel, prays a bill 

of exceptions, which is allowed and sealed accordingly.)

G. C. Ludeow ,
I  J. [ L .S . ]

A . I  w a s  e m p lo y e d  in  1887.

Q. To plant on that ground ? 30

A. On this ground ?
Q. Y e s ; first time. Did you plant any oysters for

1
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th e m  on th is  g r o u n d  in  1887 ?

A .  Y e s ,  sir.

Q . D id  y o u  p la n t b y  th e  d e c k  lo a d  ?

(O b je cte d  to  as le a d in g ) .

T he Court :— I think you had better put your questions 
a little less leading.

Mr. Potter :— T h e  q u e stio n  o f  le a d in g  q u e stio n s  h a s  

b een  p r a c t ic a lly  o b lite ra te d , a s  I u n d e rs ta n d , in  th e  p ra c tic e  

o f  la w .

IO Q . W e ll ,  h o w  m a n y  o y s te r s  d id  y o u  p la n t  in  1887 ?
A . In  1887 I  p la n te d  tw e lv e  fu ll  d e c k  lo a d s  a n d  p a r t  

o f  a n o th e r .

Mr . Pancoast :— I  h a v e  th is  to  s a y ,  i f  i t  is  a g re e a b le , 

th a t  i f  o n e  ru le  is  a d o p ted , a n d  th a t  le a d in g  q u e s tio n s  m a y  b e  

a s k e d  on b o th  s id e s, I  w ill  a g re e .

Mr. Potter :— Y o u  s a id  y e s te r d a y  th a t  n o  a g r e e m e n ts  

w e re  to  b e  m ad e.

Mr . Pancoast :—Very well, that settles it.
Q . Y o u  p la n te d  tw e lv e  d e c k  lo a d s  in  1887 ?

2 0  T h e  Court :— T h a t  is  m e r e ly  a re p e tit io n  o f  w h a t  h e  

sa id .

Q . D id  y o u  p la n t  on th is  g r o u n d  in  1888 ?

Mr . Pancoast :— I o b je c t  to  th e  q u e stio n  a s  le a d in g . 

E v e r y  q u e stio n  s u g g e s ts  th e  a n sw e r.

The Court :—Well, I don’t think that question is ob­
jectionable.

(W h e re u p o n  th e  d e fe n d a n t, b y  h is  c o u n se l, p r a y s  a b i l l  o f  

e x c e p tio n s , w h ic h  is  a llo w e d  an d  se a le d  a c c o r d in g ly .)

G. C. Ludeow,
30 J. [L .S . ]

Q . D id  y o u  p la n t  on th is  g r o u n d  in  1888 fo r  M e ssrs. 

B a te m a n  ?
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A . Y e s ,  s ir .

Q . H o w  m a n y  o y s te r s , a b o u t, d id  y o u  p la n t  ?

A .  S i x  fu ll  d e c k  lo a d s.

Q . W h a t  v e ss e l d id  y o u  u se  in  p la n t in g  th e s e  o y s te r s  ?

A .  M a y  B a te m a n .

Q . D id  y o u  a lso  p la n t  a n y  s h e lls  u p o n  th is  g ro u n d  in  

1887 ?
A .  W e ll ,  I  h a d  c h a r g e  o f  a b o a t to  u n lo a d  a lo a d  o f  

s h e lls .

Q . T h e n  y o u  d id  d e liv e r  th e  s h e ll th e re , d id  y o u  ? I o

A .  M r. B a te m a n  h ire d  m e to  g o  d o w n  a n d  t a k e  th e  

b o a t a n d  th r o w  o ff  a lo a d  o f  s h e lls . T h a t  is  a ll I  h a d  to  do 

w ith  th a t .

Q . W h a t  b o a t w a s  th a t  ?

A .  W e ll ,  h e r  n a m e  w a s  B ra d fo rd . I d o n ’ t  k n o w  a s  I  

k n o w  h e r  n am e, o n ly  th e  B ra d fo rd .

Q . A  s lo o p  o r  s c h o o n e r  ?

A .  A  sc h o o n e r , C a p ta in  L e w is  B ra d fo rd .

Q . Y o u  h a v e  a lr e a d y  sa id  th a t  y o u  g o t  o y s te r s  fo r  

M essrs. B a te m a n  o ff  th is  g ro u n d  in  1894, I  b e lie v e . 2 0

A . I  h a v e  n o t s a id  so.

Q . D id  y o u  c a tc h  a n y  o y s te r s  fo r  th e  M e ssrs . B a te m a n  

in  1894 ?

(O b je c te d  to  a s le a d in g .)

T h e  Court :— I  th in k , C o lo n e l, th a t  a s  th e  o b je c tio n  

w ill  b e  c o n tin u o u s ly  m a d e, y o u  h a d  b e tte r  c h a n g e  y o u r  fo rm  

o f  q u e stio n .

Mr . Potter :— W o u ld  y o u r  H o n o r  s u g g e s t  a q u e s tio n  ? 

The Court :— Y o u  m a y  a s k  w h e n  h e  c a u g h t  th e m  n e x t ,

o r  w h e n  h e  d id  c a tc h  th e m . 30
Q . W h e n  w a s  th e  first tim e  th a t  y o u  c a u g h t  o y s te r s  o f f

th is  g ro u n d  ?

t
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A. The first time I don’t remember. I went there one 
time and ran a few and they were too small. We caught 
sixty some baskets, I don’t remember. They were so small 
we left them. Then I was employed in 1894 again.

Q. How did they run, good shape?
A. They were nice then, good shape.
Q. That wras the time the defendant and others were on 

this ground catching oysters ?
(Objected to.)

jo T he Court : —Well, Colonel, just get out of that habit, 
won’ t you ?

Mr . Potter :— I will be pleased to follow up any 
method of examination your Honor suggests.

T he Court :— Well, I think that is a very leading ques­
tion. -

Mr . Potter :— Well, I will go around the barn then. 
It will prolong the case a good bit.

T he Court :— Well, the Judge insists upon it.
Q .  Did you catch any oysters for the Messrs. Bateman 

20 in 1894 ?
(Objected to.)
T he Court ;— He has just said that he did.
Q. What was the condition of those oysters ?
A. They were nice.
T he Court :— He has just said that too. He just said 

they were nice and in good condition.

Cross-Examination.

By Mr . Pancoast.
Q. You are connected with the Bateman family, aren’ t 

30 you? ' ,
A. Yes, sir ; married Mr. Bateman’s daughter.
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Lewis Bradford, sworn.
Direct Examination.

By Mr . Potter.
Q. Mr. Bradford, where do you live ?
A . I can hardly tell you. I make my home aboard the 

vessel, and am in Virginia and Maryland most cf the time.
Q. Haven’ t you any residence in this State?
A. No, sir.
Q .  Did you know Luther Bateman, senior, in his life­

time ? 10
A. Yes, sir.
Q. Do you remember selling him a load of shells at one 

time ?
(Objected to.)
A. Yes, sir.
T he  Co ur t :— I don’t think there is anything wrong 

about that, Judge. That is only preparatory to calling his 
mind to the circumstances ; that is all.

A. Yes, sir.
Q. About what time did you sell him this load of shells ? 2 o  

A. About 1887 or 1888 ; in the latter part of July as 
near as I can tell.

Q. What sort of shells were they ? That is, what waters 
were the shells bred in ?

A . They were from the Chesapeake, bought in An­

napolis.
Q. To whom*clidyou deliver these shells?
A. Well, I bargained with Captain Bateman, but Mr. 

Turner th rowed them off.
Q. Were you paid for the load of shells by Messrs. 

Bateman ?
A . Yes, sir.
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Q .  How much did they pay you for them ?
A. I couldn’t tell, it has been so long. It has gone 

from my mind.
Q. About how many bushels did you calculate to load on ?
A. I suppose there was 2,500 or 2,600 bushels, or 2,700, 

somewheres along there.
No cross-examination.

Henry C. Lore, sworn. 
tq Direct Examination.

By Mr . Potter.
Q. Mr. Lore, where do you live ?
A. Newport.
Q. Have you been engaged in the oyster business more 

or less ?
A. Yes, sir ; somewheres about close to fifty years.
Q. What is your present age ?
A. Sixty-nine the third day of July.
Q. Were you employed as sailing master in the Spring 

20 of 1890?
A. Yes, sir.
Q .' Of the J. P. Pifold ?
A. Yes, sir.
Q. What is she, a sloop or schooner?
A. Schooner.
Q. About how many bushels of oysters would she carry 

to a deck load ?
A. Well, we had four hundred of bought oysters on her 

at one time, and forty-two bushels, I think it was ; 442 bush­
els on her decks, bought oysters, one time, creeks. .

30 Q. Were you employed by anybody to plant oysters off 
of her at any time ?
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A. I was employed to plant out of the bay in her ; 
worked hard for them.

Q. For whom ?
A. For young Luther, there. It was his first start 

and I went with him. He was captain and I sailed with him.
Q. You acted as sailing master, did you ?
A. Yes, sir.
Q. Did you plant any oysters for him at that time?
A. Planted between 33 and 36 deck loads on this ground.
Q. On the ground adjacent to Beadon’s Creek in 10 

question ?
A . Yes, sir.
Q. What sort of oysters were these 33 to 36 deck loads ?
A. They were planted off the Hog Shoal bed. They 

were what is known as bay plants, and off Benny’s and off 
the new beds at Egg Island.

Q. They were the natural beds in Delaware Bay ?
A. Yes, sir.
Q. Did you that year plant any creek oysters for them ?
A. Bought oysters? 20
Q. Creek oysters, yes.
A. After we were done there, I went with them and 

they bought them by the bushel.
Q. You bought them?
A. Yes, sir.
Q. Did you plant them on the ground ?
A. Yes, sir ; planted between eight and nine hundred 

bushels while I was with them.
Q. Now, in the Spring of 1891, the next Spring, did 

you plant any oysters on this ground for the Messrs. Bate- 
man ?

A. Yes, sir.
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Q. What were they, bay plants ?
A. Yes, sir.
Q. How many oysters, about, did you plant ?
A. Well, I suppose we put about ten or twelve deck 

loads there. We carried the balance that we planted into the 
cove.

Cross-Examination.
By Mr . Pancoast.

Q .  You are a member of the Bateman family, are you ? 
IO A. Brother-in-law to him.

W illiam W eldon, sworn.
Direct Examination.

By Mr . Potter.
Q. Where do you live, Mr. Weldon ?
A. Newport.
Q. Did you know Luther Bateman, Senior, in his life­

time ?
A. Yes, sir.
Q. Were you in the employ of the Messrs. Bateman 

20 aboard of a boat at any time ?
A. Yes, sir.
Q. What boat ?
A. The schooner, Luther Bateman.
Q. While you were in that employ did you use to help 

plant any oysters off of her.
A. Yes, sir.
Q. Do you know the situation of his grounds adjacent 

to Beadon’s Creek ?
A. Yes, sir.

30 Q. How many oysters did you see planted on this 
ground while you were in their employ ?
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I)

*

A. W e put ten deck loads there.
Q. About how many would she carry, the Luther Bate­

man, per deck load?
A. Well, if you were to deck load her heavy, I suppose 

six or seven hundred bushels.
Q. Well, as she was deck loaded, about what ?
A. Well, they were of different sizes. I suppose from 

five to six hundred, probably, on her. It is a hard matter to 
tell.

Q. Now, in the Spring of 1894 were you upon this 10 
ground of the Messrs. Bateman ?

A . Yes, sir.
Q. In their employ ?
A. Yes, sir.
Q. In April, 1894?
A. Yes, sir.
Q. While you were there in their employ did you know 

Zebulon Polhamus, the defendant ?
A . Yes, sir. : .
Q. Did you see him at any time during that month go 20  

upon this ground with his schooner ?
A. Yes, sir.
Q. Had he a dredge aboard of his schooner ?
A. Yes, sir.
Q. Did you see him throw that dredge and catch any 

oysters ? »
(Objected to as leading.)
T he Court :— Yes ; I think it is.
Q. Well, what did he do when he came there on the

ground ? 30
A. He dredged there with us the same as we did.
Q. Did you see him catch any oysters ?
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A. Yes, sir.
(Objected to.)
Q. While you were there did you hear a conversation 

between him and Luther Bateman, Jr. ?
A. Yes, sir.
Q. State that conversation.
A . Captain Luther Bateman told him to go off his 

ground. He said, “ Where is your ground ?” Captain Luther 
Bateman pointed where he came up and says, * ‘That is my

IOline there.”
Q. Pointing to what ?
A . To his ground.
Q. Pointing to his stakes ?
A. Yes, sir ; he had a row of stakes and says, “ That is 

my line there.”
Q. What did Polhamus say ?
A. I didn’t understand what he said.
Q. He made some reply ?
A. He said something but I didn’t understand it.

20 Q. How many times did you see Polhamus on the 
ground with his schooner or himself during that month ?

A. He was there on Tuesday, and there was one day, I 
can’t tell whether it was Wednesday or Thursday or Friday. 
I can’t tell whether he was on the ground that day or not ; 
but there was one or the other of those days that I don’t re­
member whether he was there or not.

Q. He was there either Wednesday or Thursday, and 
there Friday ?

A. Yes, sir.
30 Q Was he there the next week ?

A. He came up Monday morning. I don’t know 
whether he was on the boat or not. He hove to on the line.



57

I couldn’t see whether he was on the inside of the stakes or 
not. We were pretty well in shore.

Q. Did you see him carry off any oysters from the 
ground in his vessel ?

A. Yes, sir.
Q. How many deck loads did you see him carry ?
A . He went away with two pretty fair deck loads.
Q. What was the size of his schooner as compared with 

the Luther Bateman ?
A . She was not as large. IO
Q. Not as large as the Luther Bateman ?
A. No, sir.
Q .  Well, about how many, in your judgment, would 

she carry to a deck load ?
A. Well, I should judge that he had on somewheres be­

tween four and five hundred bushels.
Q. To each deck load ?
A. Yes, sir, when he was deck loaded.
Q. How was the oyster fishing there at that time, good, 

bad or indifferent ? 20
A. Well, it was right good when we first went to work.
Q. Were any other vessels taking oysters there on the 

ground besides you and him ?
A. Yes, sir.
Q. How many did you see all told ?
A. Well, there was twenty-one all told, I think, with 

the three Bateman boats, Luther, May and Lena.
Q. All catching oysters ?
A. All catching oysters, yes, sir.
Q. After that raid was done did you examine the o

ground ?
A. Yes, s ir ; I worked there till Saturday. I went
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down Monday and they stopped us from working there.
Q. At the last of your work how did you find the 

grounds as to oysters ?
A. There wasn’t much there.
Q. How did your dredges come up, filled with what ?
A. They wasn’t filled with anything much at the last. 
Q. What was your inference from that fact ?
A. Sir ?
Q. What was the inference that you drew in your own 

iOmind from the fact that you couldn’t catch anything, that 
they were gone ?

(Objected to.»
T he Co u r t :— He says they brought up nothing. We 

can draw our own inference.

Cross-Examination.
By Mr . Pancoast.

Q. When did you first in your lifetime catch oysters on 
that ground ?

(Objected to. Objection sustained.)
(Whereupon the defendant, by his counsel, prays a bill o

of exceptions, which is allowed and sealed accordingly.)
G. C. Ludlow,

J. [L.S.]

Orange Moore, sworn.
Direct Examination.

By Mr . Potter.
Q. Mr. Moore, where do you live ?
A. Newport.
Q. Have you been engaged in oystering in Delaware 

3°  Bay ?
A. Yes, sir.
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»

Q. How many years, about ?
A. About twenty-five, between that and thirty.
Q. Were you in the employ of Luther Bateman and his 

son at any time on one of their vessels ?
A. Yes, sir.
Q. What time ?
A. Spring of 1894.
Q. Do you know the location of their ground adjacent 

to Beadon’s Creek?
A. Not very well. I know where it is pretty nearly. 10
Q. Well, were you on that ground in their employ in 

the Spring of 1894?
A. Yes, sir.

Q. Do you know Zebulon Polhamus ?
A. By sight, yes, sir.

Q. Do you know the schooner Rogers that he employs ?
A. Yes, sir.

Q- Did you see him and his schooner at work upon this
ground stated, in the Spring of 1894?

A. Yes, sir.

Q- How many days did you see him at work there ?
A. I think about three.

Q. What was he doing ?
A. In the act of dredging.

Q. For oysters ?
A. Yes, sir

Q. Did you see him catch on this ground any oysters ?
A. I saw him catch oysters or something.

Q- What did he do after he caught this, whatever he
did catch ?

A. I couldn’t tell you. He took them off the ground.

Q. Took them off the ground, did he ?

~\

V
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him

A. Yes ; took them off the ground.
Q. About how many deck loads o f oysters did you see 
take off the ground?
A. Well, I couldn’ t say over two deck loads.

Cross Examination.
B y  Mr . Pancoast.

Q. How many days were you there ?
A. I was there four days, five days. Four days he was 

there.
IO Q. Did you ever take any oysters from that ground be­

fore that time to which you refer?
(Objected to.) (Objection sustained.)
(Whereupon the defendant, by his counsel, prays a bill 

o f exceptions, which is allowed and sealed accordingly.)
G . C. IyUDIyOW,

J- [L .S  ]

Re-Direct Exam i7iation.
By Mr . Potter.

Q. I will ask Captain Moore one other question. Was 
20 this ground spoken o f fully staked up by stakes, posts or 

other devises to show that it was an oyster bed, in the Spring 
o f 1894?

Mr . Pancoast :— I object to the question as improper. 
The question involves a conclusion.

T he Court :— He can say whether he saw stakes on 
this ground.

Q. Were there any stakes on this ground ?
A. Yes, sir.
Q. Was it staked in the same manner as other grounds ? 

30  The Court :— Does he know ? Did he notice it ?
Q. How was it staked ?
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A. It was staked by oak stakes.
T he Co u r t :— How does it compare with the usual 

way ?
Q. Staked in the usual way ?
A . About the usual way o f staking up ground.

Re-Cross Examination.
By Mr . Pancoast.

Q. When did you first know that ground to be staked
up?

(Objected to.) IO
Mr . Potter :— I confined my questions to the spring of 

1894.
(Question overruled.')
(Whereupon the defendant, by his counsel, prays a bill o f 

exceptions, which is allowed and sealed accordingly.)
G. C. Ludlow,

J- [L .S .]

By Mr .

Richard Cosier, sworn. 
Direct Examination.

Potter.
Q. Did you know Mr. Luther Bateman in his lifetime ?

A. Yes, sir.

Q. Were you employed by him at any time ?
A. Yes, sir.

Q. To do what ?
A. To ‘watch the ground.

Ô To watch his ground ?
A. Yes, sir.

Q- What ground ?
A. The ground below Beadon’s Pwint ?

Q. The one adjacent to Beadon’s Creek ?
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A . Y e s ,  sir.

Q  B e lo w  th e  P o in t  ?

A .  Y e s ,  s ir.

Q . H o w  d id  y o u  p ro ceed  to  do th is  w a tc h in g  ? D id  y o u  

w a lk  o u t in to  th e  w a te r  o r  d id  y o u  ta k e  a b o a t ?

A .  T o o k  a  b o a t, o f  co u rse .

Q . W h a t  so rt  o f  a b o a t w a s  i t  th a t  y o u  to o k  ?

A .  W e ll, so m e tim e s a  b a te a u  a n d  s o m e tim e s  a sloop .

Q . E m p lo y e d  a n d  co m m a n d ed  b y  y o u r s e lf?

IO  A .  M e an d  a n o th e r  m a n , y e s , s ir .

Q . W e ll ,  w e re  y o u  w a t c h in g  th is  g r o u n d  in th e  S p r in g  

o f  1894 ?

A .  Y e s ,  s ir.

Q . D o  y o u  k n o w  Z e b u lo n  P o lh a m u s  ?

A .  Y e s ,  sir.

Q . D o  y o u  k n o w  h is  sch o o n e r , th e  R o g e r s  ?

A .  Y e s ,  sir.

Q . W e ll,  in  A p r i l ,  1894, d id  y o u  see  h im  co m e  on  th is  

g r o u n d  w ith  h is  s c h o o n e r  ?

A .  Y e s ,  sir.

2 0  Q ■ H o w  m a n y  d iffere n t d a y s  d id  y o u  see  h im  th e re  w ith

h is  s c h o o n e r  ?

A .  T h r e e .

Q. D id  h e  h a v e  a d re d g e  a b o a rd  o f  h is  s c h o o n e r  ?

A .  Y e s ,  sir.

Q . W h a t  d id  h e do w ith  th a t  d r e d g e  ?

A .  W e ll,  h e  d re d g e d  w ith  it.

Q . D id  y o u  see h im  c a tc h  a n y  o y s te r s  w ith  i t  ?

A .  Y e s ,  I  su p p o se  th e y  w e re  o y s te rs , h e  d re d g e d  on  

th a t  g r o u n d  w h e re  th e  o y s te r s  w e re .

Q . W e ll ,  d id  y o u  see  h im  th r o w  h is  d re d g e  an d  p o u r  o u t 

w h a te v e r  h e  h a d  u p o n  h is  d e c k  ?
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A .  Y e s ,  s ir .

Q . W e ll ,  d id n ’ t y o u  see th e  o y s te r s  u p o n  h is  d e c k  ?

A .  Y e s ,  sir.

Q . W h a t  d id  h e  d o  w ith  th e  o y s te r s  a fte r  h e  w a s  d o n e 

o y s te r in g  ?

A .  I  c o u ld n ’ t  s a y , b u t  h e  w e n t  o ff  th e  g r o u n d  w ith  

th em .

Q. H o w  m a n y  d e c k  lo a d s  d u r in g  th is  tim e  d id  y o u  see 

h im  c a tc h  a n d  ta k e  o f f  th e  g r o u n d  ?

A .  T w o , a n d  h e w e n t d o w n  o n e  d a y  w h ile  I  w a s  a sh o re , IO  

th e  th ird  tim e.

Q . Y o u  m e re ly  h e a rd  th a t  ?

A .  Y e s ,  s ir .

Q . W e ll ,  w e  d o n ’ t w a n t  th a t.

A .  W e ll ,  I  s a w  h im  g o  o ff  th e  g ro u n d , b u t  I  d o n ’ t 

k n o w  h o w  m a n y  o y s te rs  h e  h a d .

Q . Y o u  s a w  h im  g o  o ff  th e  th ird  d a y  ?

A .  Y e s ,  s ir , th a t  w a s  a fte r  I  g o t  a sh o re .

(N o  c r o s s -e x a m in a tio n .)

John L. Sh a w , sworn. 20

Direct Examination.
By Mr . Potter.

Q . M r. S h a w , w h e re  d o  y o u  liv e  ?

A .  N e w p o r t.

Q . H a v e  y o u  b een  e n g a g e d  in  p la n t in g  a n d  c a tc h in g  

o y s te rs  in  D e la w a r e  B a y  fo r  so m e y e a r s  ?

A .  Y e s ,  s ir .

Q . H o w  lo n g  ?

A . T h ir t y - f iv e  y e a r s .

Q. Do you know the ground planted by the Messrs. 30 
Bateman adjacent to Beadon’s Creek, Downe Township?
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A .  Y e s , s ir  ; I  k n o w  so m e th in g  ab ou t it, w h e re  it  is.

Q . D id  y o u  e v e r  p la n t a n y  sh e lls  upon th a t g ro u n d  for 

th e  M essrs. B a te m a n ?  I f  so, w h e n , and h o w  m a n y  b u sh els, 

a b o u t, did y o u  p la n t for th e ir  b en efit ?

A . I p lan ted  3,600 b u sh els  in th e  su m m er o f  1892 

or 1893.

Q . Y o u  h a v e  had a g o o d  d eal o f  e x p e rie n ce  in  b u y in g  

and p la n tin g  o ysters , h a v e n ’ t y o u  ?

A .  Y e s , s ir  ; q u ite  a g o o d  b it.

IO Q . W h a t, in y o u r  op in io n , is th e  v a lu e  o f  an o rd in a ry  

d e ck  load , sa y  500 b u sh els  o f  o y sters , o f  b a y  o ysters , o f  th e 

u su al size  fo r  p la n tin g  ?

A . W e ll, o ff th e  n a tu ra l bed s as w e  ca tch  th em , w ith  

th e  sh e lls  to g e th e r  w ith  th e  o ysters , w e  v a lu e  a d e ck  load  a t  

ab o u t $1 .00.

Zaccheus Josein, sworn.
Direct Examination.

By Mr . Potter.
Q . M r. Joslin , w h e re  do y o u  liv e  ?

20 A. Newport.
Q . H a v e  y o u  been e n g a g e d  in  th e  b u sin ess o f  p la n tin g  

an d  c a tch in g  o y ste rs  in D e la w a re  B a y  ?

A .  Y e s , sir.

Q. How many years ?
A . A b o u t  tw e n ty -fiv e .

Q. D o y o u  k n o w  a ce rta in  g ro u n d  cla im ed  b y  L u th e r  

B atem an  in h is  life tim e an d  b y  L u th e r  B a tem a n , J r., s itu a te  

b e lo w  B e a d o n ’s C re e k , in D o w n e  T o w n s h ip ?

A . Y e s , sir.

30 Q . W e re  y o u  on th e  g ro u n d  in th e  s p r in g  o f  1894?

A . Y e s , sir.
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Q . D o  y o u  k n o w  Z eb u lo n  P o lh a m u s, th e  d efen d an t ?

A .  Y e s , s ir  ; b y  s ig h t.

Q . W h a t  sch o o n e r d oes h e  co m m an d  ?

A . M a ry  R o g e rs .

Q . W h a t  is  h e r  s ize  a b o u t ?

A . S o m ew h ere  ab o u t fifty  feet lo n g , m a y b e  a lit t le  less  

or a lit t le  o ver.

Q . D id  y o u  see Z eb u lo n  P o lh a m u s w ith  h is  sch oo n er 

upon th is  g ro u n d  o f  th e  M essrs. B atem an  a t a n y  tim e ?

A . Y e s , sir.

Q. W h e n  w a s it  ?

A . I  th in k  th e  n t h  and 13 th , 1894.

Q . O f  A p r il  ?

A . Y e s , sir.

Q . 1894 ?

A . Y e s ; in A p r il.

Q . W a s  h is  sch oo n er at th a t tim e eq u ip p ed

sch oon er for c a tc h in g  o y s te rs  ?

A . Y e s , sir.

Q . D id  sh e  h a v e  a d red g e  a b o ard  o f  h e r  ? 20

A . Y e s ,  sir.

Q . D id  y o u  see h im  th ro w  h is  d red g e  an d  ca tch  a n y  

o ysters u p on  th e  g ro u n d s o f  th ese  M essrs. B atem an  in th e  

S p rin g  o f  1894?

A . Y e s , sir.

Q. H o w  m a n y  d e c k  lo ad s did  y o u  see h im  c a rry  o ff  th e  

groun d  ?

A. Two.
Q . D id  y o u  see a n y  o th e; vesse ls  on th e  g ro u n d  a t th a t 

tim e ?

A . Y e s , sir.
30
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Q. How many vessels, were there besides the Bateman 
vessel that you saw ?

A. Fifteen or twenty.
Q. Is that enough vessels, in your judgment, to make 

quick work o f dredging a ground o f say fifty acres ?
A  Yes, sir ; it wouldn’ t take long.
Q. About how many bushels o f  oysters will an ordinary 

dredge hold ?
A. Two bushels, easy enough.

I o  Cross-Examina tion.
By Mr . Pancoast.

Q. What were you doing there ?
A. Sailing around there. I was not on his ground 

dredging.
Q. Were you in the oyster bed?’
A . Yes, sir.
Q. I understood you to say that you were dredging 

around there ?
A. No, sir ; sailing around.

20 Q- Were you in the oyster bed?
A. Yes, sir.
Q. Were you dredging ?
A. Not on that ground ; no sir.
Q. Were you dredging off that ground ?
(Objected to.)
T he  Court — I don’ t see what that has to do with 

the case at all. He saj ŝ he was not dredging there on that 
ground. I will overrule it.

Benjamin Josein, sworn.
Direct Examination.

^ By Mr . Potter.
Q. Where do you live ?
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A. Newport.
Q. Have you been engaged more or less in planting and 

catching oysters in Delaware Bay ?
A. Yes, sir.
Q. How many years?
A. I think about seventeen.
Q. Do you know Zebulon Polhamus?
A. Yes, sir.
Q. Do you know the schooner that he commands and 

sails ? I o
A. Yes, sir.
Q. What is her name ?
A. Mary Rogers.
Q. Did you know her to be equipped in a manner suita­

ble for catching oysters ?
A. Yes, sir.
Q. Did she carry a dredge aboard o f her ?
A. Yes, sir.
Q. Were you down to the ground claimed by the Messrs. 

Bateman adjacent to Beadon’s Creek in April, 1894? 20
A. Yes, sir.
Q. Did you see Zebulon Polhamus go upon that ground?
A. Yes, sir.
Q. Was the ground staked up in the ordinary way as 

an oyster ground ?
A. It was.
Q. Did you see him throw his dredge and catch any 

oysters ?
A  I saw him go through the motion o f dredging, yes, 

sir. 30
Q. How many days did you see him on the grounds ?
A. I was there only one day. I was there one day and

is
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a lit t le  w h ile  S a tu r d a y  m o rn in g . T h u r s d a y  I  w a s th ere .

; W a s  ihe a p p a re n tly  c a tc h in g  o y s te rs ?

A . Y e s ,  s ir  ; w h en  I  w a s  th ere .

Q . W h a t  d id  he do w h e n  he g o t th r o u g h  c a tc h in g  o y s ­

te rs  w ith  h is  v e sse l, ta k e  h e r o ff  th e  g ro u n d ?

A . H e  w a s th e re  w h e n  I  cam e, an d  w h en  I le ft  he, w a s 

s till  th ere .

Q . W a s  h e  w o r k in g  a p p a re n tly  a ll th is  tim e c a tc h in g  

o y ste rs  ?~

IO  A .  Y e s ,  s ir  ; g o in g  b a c k w a r d s  an d  fo rw ard s.

Cross-Examination.
B y  Mr . Pancoast. 

r » Q . W h a t  w ere  y o u  d o in g  th e re  ?

A .  I  w a s th e re  to  w o rk .

Q . O n th a t  sam e g ro u n d  ?

A . N o , sir.

Q . T o  w o r k  a t w h a t ?

A .  C a tc h in g  o y ste rs .

Q . H o w  m a n y  p erso n s w ere th e re  a t w o r k  nn th a t  

20 g ro u n d  w ith  y o u r s e lf?

A .  I  th in k  I  h a v e  th e  n am es o f  e le ve n  ?

The Court :— W h a t  g ro u n d  are  y o u  s p e a k in g  o f?

Mr. Pancoast — T h is  g ro u n d  in  q u estio n .

By T he Court.
Q . H o w  m a n y w ere  th e re  on th a t g ro u n d  o f  M r. B a te ­

m a n ’s ?

A . W e ll, th e y  cam e and w e n t on m y g ro u n d  and on  

h is . I  th in k  I  h a v e  th e  n am es o f  e leven .

By Mr. Pancoast.
3°  Q . Y o u  c la im  to  h a v e  a d jo in in g  g ro u n d s, do y o u  ?
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A. Yes, sir.
Q. Have you a riparian grant ?
A. I have an interest in one.
Q. That is the ground you refer to, is it ?
A. That is the one that I refer to that I was working 

on.

By The Court.
Q. The ground that Polhamus was working on was on 

the riparian grant, as you understood, to Bateman ?
A. Bateman’s, yes, sir. IO
Q. Do you know the lines o f that grant ?
A. I know the line that separates him and I.
Q. You know where his riparian ground is, and he is 

adjoining you, you say ?
A. Yes, sir.
Q. And the lines o f that grant you know ?
A. Yes, sir ; I know the stake that separates us.
Q. The stake, you say, separates him from you ?
A. Yes, sir.
Q. And the stakes that make the lines around it ? 20

A. Yes, sir ; established on the out shore and the upper 
lines.

Q. Polhamus was on the Bateman tract ?
A. Yes, sir.
Q. How long would it take an oyster to mature ? I 

will just ask this. I lost my memorandum.
Mr. Potter :—Two or three years, he said ; but we will 

show that by expert testimony.

By Mr . Pancoast.
Q. Did you ever see Bateman’ s riparian deed? 30

A. Did I ever see it ?
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Q. That’s the question.
A. I don’t know that I ever did.
Q. Then how do you know the bounds o f his riparian 

grant ?
A. I said the stakes that separated between him and I.
Q. Then you know nothing about the riparian grant ?
A. Only the stakes that separates him and I.
Q. Then leaving out the stakes, you know nothing 

about it ?
IO A. No ; I don't know the courses.

Q. Do you know the distances ?
A. Well, I don’t know as I do.

C a p t a in  E p h r a im  M u e f o r d , sw orn.
Direct Examination.

B y M r . P o t t e r .
Q. Captain Mulford, where do you live ?
A. Bridgeton.
Q. Where did you formerly live ?
A. Cedarville.

20 Q. Have you been engaged in the business o f planting 
and catching oysters in Delaware Bay, and if so, for how 
many years ?

A. Thirty years or more.
Q. What is your present age, about ?
A. About fifty-eight.
Q. How long, in your opinion, does it take for bay 

plant, such as are ordinarily caught in the bay, when planted 
on proper ground, to mature and become marketable?

A. Well, we think four years.

3° Q- About four years ?
A. Yes, sir.
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Q . D ) y o u  k n o w  as a fa ct th a t b are  s h e lls  p la n te d  u pon  

p ro p er g ro u n d  in  D e la w a re  B a y  w ill ca tch  th e  o y s te r  sp a w n  

so th a t  in a few  y e a rs  th e re  w ill be a la rg e  g r o w th  o f  o y s te rs  

upon th ese  b a re  sh e lls  ?

A .  Y e s ,  sir.

Q . H o w  lo n g  d oes it  ta k e , -accordin g to  y o u r  e x p e r i­

ence, to  m a k e  th is  g r o w th  u p o n  sh e lls  ?

A . W e ll, it  m ig h t  do it  in th re e  y e a r s  on g o o d  g ro u n d  ; 

fou r w o u ld  be m y e x p e rie n ce .

Q . A b o u t  w h a t  do y o u  co n sid er a d e ck  lo ad  o f  o rd in a ry  i o  

D e la w a re  B a y  c re e k  o ysters , as th e y  are  c a u g h t  for th e  p u r­

pose o f  p la n tin g , w o rth  b efore  th e y  are  p la n te d  ?

A . I d o n ’ t u n d e rsta n d  w h e th e r  y o u  m ean c re e k s  or

Q. W e ll, I  w ill a sk  y o u  first b a y s ?

A . W e ll, it  is  o w in g  to th e  s ize  o f  th e  b o at.

Q . I sa id  per b u sh el. Y o u  d o n ’ t u n d e rsta n d m e.

A . I  su p p o se  th ir ty  cen ts.

Q . B efo re  th e y  are  p la n te d  a t a ll ?

A . Y e s , sir.

Q- N o w , ta k in g  th e  o rd in a ry  g ro w th  o f  o y ste rs , w h a t

w o u ld  th ese  sam e b a y  p la n ts  be w o rth  i f  th e y  are  p la n te d  on 

go od  g ro u n d , at th e  e x p ira tio n  o f  fo u r  y e a rs , sa y , o r e v e n  o f  

th ree  y e a rs  ; s a y  th re e  y e a rs  first ?

A . W e ll,  I  sh o u ld  th in k  fifty  cen ts.

Q . A s  th e y  lie  on th e  b ottom  ?

A . Y e s ; a fte r  ly in g  fo u r y e a rs , I  sh o u ld  th in k  th e y  

o u g h t to  be w o rth  fifty  cen ts.

Q . W h a t , in y o u r  o p in io n  and ju d g m e n t, a c co rd in g  to  

y o u r  th ir ty  y e a rs  e x p e r ie n c e , w o u ld  be th e  effect o f  g o in g  i q  

upon a bed w h ic h  h ad  been in e x is te n c e  fo r e ig h t  y e a rs , u p o n  

w h ic h  se v e ra l th o u sa n d  b u sh e ls  o f  o y s te rs  h ad  been p la n te d
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10

for e ig h t  y e a rs , and a b s o lu te ly  d e n u d in g  th e  bed  o f  o y s te rs  ? 

W o u ld  n ot th e re  h a v e  to  be a d d itio n a l e x p e n se  p u t on th a t  

bed  to  crea te  a n o th e r  b ed  ?

A .  Y e s , s ir  ; I  sh o u ld  ju d g e  th e re  w o u ld  h a v e  to  be a 

bottom  m ad e fo r it.

Q . D o y o u  k n o w  C a p ta in  Z e b u lo n  P o lh a m u s ?

A . Y e s ,  sir.

Q . D o y o u  k n o w  h is  sch o o n e r ?

A .  Y e s ,  sir.

Q . T h e  R o g e rs  ?

A .  Y e s ,  sir.

Q . In  y o u r  ju d g m e n t, ta k in g  th e  fa ct th a t it  w o u ld  be 

lo a d ed  as o rd in a ry  v e sse ls  u sed  in  th e  b u sin e ss  are  lo ad ed , 

a b o u t h o w  m a n y b u sh els  w o u ld  sh e  c a rry  to  a d e ck  load  ?

A . I  sh o u ld  sa y  fiv e  h u n d re d .

Cross-Examination.
By Mr . Pancoast.

Q . D o y o u  th in k  th e  sp a t o r sp aw n  o f  th e  o y s te r  w h ic h  

c o lle c ts  on old s h e lls  ca n  g r o w  to  b e  g o o d  o y ste rs  in  th re e  o r 

20  fo u r y e a rs  ?

A .  Y e s , s ir  ; I  th in k  so.

Q . S u r e  o f  th a t, are  y o u  ?

A .  I h a v e  seen it  in  fo u r  y e a rs .

Q. T h e n  h o w  lo n g  w o u ld  it  ta k e  o y s te rs  th a t  are  p la n te d  

on  a g o o d  o y s te r  b o tto m , th a t  is, sm all o y s te rs , to  g e t  fit for 

m a rk e t ?

A .  I  sh o u ld  th in k  th e y  w > u ld  be in  th re e  y e a rs .

Q . T h e y  w o u ld  be in  less tim e, w o u ld n ’ t  th e y ?  Y o u n g  

o y s te rs  p la n te d  on g o o d  b o tto m  w o u ld  co m e to  m a tu r ity  

3 0  so o n er th a n  th e  sp aw n  ?
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A . N i t  m u ch  d ifferen ce. T h e  y o u n g  o y s te r  g r o w s  

fa ste r .

Q . C e r t a in ly ; it  w o u ld  com e to  m a tu r ity  soon er, 

w o u ld n ’ t it  ?

A .  I  d o n ’ t th in k  so.

Q . T h e n  w h a t a d v a n ta g e  is  th e re  in  g e t t in g  y o u n g  

o y s te rs  a n d  p la n tin g  th e m , i f  th e y  w o n ’ t  com e to m a tu r ity  

so o n er th a n  o ld  sh e lls  ?

A . W e ll, w e  h a v e  th e  co n tro l o f  th em .

Q . T h e n  .shells are  p re tty  n e a r ly  as g o o d  as y o u n g  IO  

o y s te rs  to  p la n t ?

A .  W e ll,  I  h a v e  h ad  a p re tty  g o o d  g r o w th  on o ld  

sh e lls .

R e-D irect Exam ination.

By Mr. Potter.
Q . H a s n ’ t it been  th e  cu sto m  w ith in  th e  la s t  fe w  y e a rs  

to  p la n t—

(O b je cted  to . Q u estio n  o v e rru le d .)

Daniel Bradford, sworn.
Direct Exam ination. 20

By Mr. Potter.
Q . W h e r e  do y o u  liv e  ?

A . N e w p o rt.

Q . W h a t  is y o u r  a g e , a b o u t ?

A .  F ifty - tw o .

Q . H a v e  y o u  been e n g a g e d  m ore or less  in  p la n tin g  

an d  c a tc h in g  o y s te rs  in  D e la w a re  B a y  ?

A .  A l l  m y  life .

Q . H o w  m a n y  y e a rs , a b o u t ?

A. T h ir ty - f iv e  y e a rs  or m ore. 30
Q. D o y o u  k n o w  th e  d efen d a n t, Z e b u lo n  P o lh a m u s ?
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A .  K n o w  him  b y  s ig h t, y e s , sir.

Q . D o  y o u  k n o w  h is  sch o o n e r ?

A .  Y e s ,  sir.

Q . A b o u t  h o w  m a n y  b u sh e ls  o f  o y sters , as th e y  are 

o rd in a rily  c a u g h t, in  y o u r  o p in io n , w o u ld  h is  sch o o n er c a rry  

to  a d e ck  load ?

A . 500 to  550 b u s h e ls .. :■

Q . W h a t, in y o u r  o p in io n  an d  ju d g m e n t, is  a d e ck  lo ad  

o f  b a y  p la n ts  w o rth  p er b u sh e l b efo re  th e y  are  p la n ted  ?

IO  A .  W e ll,  w e  g e n e r a lly  p a y  a b o u t th ir ty - fiv e  or fo rty  

cen ts  fo r  th em . T h a t  is  w h a t  w e  h a v e  to  p a y  fo r  th em .

Q. Thirty-five or forty cents per bushel ?
A . Y e s ,  sir.

Q. W h a t, in y o u r  o p in io n , w o u ld  th a t  d e ck  lo a d  be 

w o rth , b e in g  p la n te d  on g o o d  g ro u n d  an d  g r o w in g  su cce ss­

fu lly  for th e  p erio d  o f  fo u r  y e a r s  ?

A .  $ 150  or $200.

Q . I  m ean t to  a s k  y o u  p er b u sh el. Y o u  sa y  w h e n  th e y  

are  re a d y  to  p la n t th e y  are  w o rth  th ir ty - fiv e  cen ts  ; h o w  m u ch  

2 0  w o u ld  th e y  be w o rth  p e r  b u sh e l on th e  g ro u n d  at th e  end o f  

fo u r  y e a r s ’ su cce ss fu l g r o w th  ?

A . S i x t y  o r se v e n ty  cen ts, I  sh o u ld  ju d g e .

Cross Examination.
By Mr . Pancoast.

Q . H o w  m u ch  co u ld  y o u  g e t  fo r su ch  o y ste rs  in  th e  

m a r k e t  a t w h o le sa le , in  th e  S p r in g  o f  1894 ?

A . I  d o n ’ t k n o w  w h a t th e y  d id  b r in g  th en .

Q . W h a t  w e re  th e y  w o rth  in th e  w a te r  th a t S p r in g ?

A . A b o u t  fifty  cen ts. T h e y  stan d  u s at fifty  cen ts  from  

- Q t h e  C h e sa p e a k e  b y  th e  tim e w e  g e t  th em  here.
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Re-Direct Examination.
By Mr. Potter.

Q . I m ean t to  a sk  y o u  w h a t w o u ld  th e  b a y  o y s te rs  th a t 

h ad  been p la n te d  fo u r y e a rs  and h ad  a su cce ssfu l g r o w th , be 

w o rth  in  th e  m a rk e t a t P o rt N o rris .

A  W e ll, w e  d o n ’ t se ll them  b y  th e  b u sh e l. W h y ,  th e  

w a y  w e  se ll them  th e y  are  w o rth  ab o u t tw o  o r  th re e  d o lla rs  a 

b u sh e l. W e  se ll th em  b y  th e  h u n d red .

Q . T h e y  are  w o rth  se v e ra l tim es w h a t th e y  a re  on th e  

g ro u n d s. I o

(O b je cted  to .)

By Mr . Pancoast.
Q . Y o u  sa id  y o u  d id n ’ t k n o w  th e  p rice  in  1894?

A .  N o , s ir  ; I d id n ’ t b u y  a n y  in 1894.

Q . Y o u  c a n ’ t reca ll w h a t  th e  p rice  is ?

By The Court.
Q . W h a t  d id  he m ean b y  s a y in g  in  th e  S p r in g  o f  1894 

h e  p u t th em  at ab o u t fifty  ce n ts  ?

Mr . Potter :— W h y , th e y  h a d  g ro w n  from  th e  v a lu e  o f  

th ir ty  cen ts  w h en  th e y  w ere  p la n te d , to  th e  v a lu e  o f  s ix t y  o r  20  

s e v e n ty  cen ts.

T he Court :— Y o u  a sk e d  th e  w h o le sa le  p rice  in  th e  

S p r in g  o f  1894, to  w h ic h  h e  sa id  fifty  cen ts. I  d o n ’ t u n d e r­

stan d .

Mr. Bacon :— H e  said  fifty  ce n ts  for C h e sa p e a k es.

Mr . Pancoast :— I t  is o f  no co n seq u en ce. H e  sa y s  h e  

d o n ’ t  k n o w  th e  p rice  in th e  S p r in g  o f  1894, w h e n  th ese  

o y s te rs  w e re  ta k e n .

Direct Examination.
Richard D. Sheppard, sworn. 30

By Mr. Potter.
Q . W h e re  do y o u  liv e  C a p ta in  ?
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A . N e w p o rt.

Q . H a v e  y o u  been e n g a g e d  in  th e  b u sin ess o f  p la n tin g  

an d  c a tch in g  o y s te rs  in D e la w a re  B a y  ?

A .  Y e s ,  sir.

Q. H o w  m a n y  y e a rs  ?

A. Thirty-five, at least.
Q . Y o u  are  a m em b er o f  th e  p resen t C o m m itte e  o f  th e  

M a u rice  R iv e r  C o v e  an d  D e la w a re  B a y  O y s te r  A s so c ia tio n , 

a re n ’ t y o u  ? 

i d  A . Y e s , sir.

Q . D o y o u  k n o w  th e  d efen d an t, Z eb u lo n  P o lh a m u s  ?

A .  Y e s , sir.

Q . A r e  y o u  a cq u a in te d  w ith  h is  sch o o n e r, th e  R o g e r s ?

A .  I  k n o w  h e r  v e r y  w e ll, y e s , sir.

Q . A b o u t  h o w  m a n y  b u sh e ls  o f  o y ste rs , in  y o u r  o p in io n , 

w o u ld  sh e  c a rry  to  a d e ck  lo ad  ?

A .  F iv e  h u n d red .

Q . C a p ta in , are  y o u  a cq u a in te d  w ith  th e  g ro u n d  cla im ed  

b y  th e  M essrs. B a tem a n , a d ja ce n t to  B e a d o n ’ s P o in t?

2q A. I know about where they are, yes, sir.
Q . In  y o u r  o p in io n , C a p ta in , w h a t  w o u ld  o y s te rs  

p la n te d  u pon  th a t g ro u n d , b e g in n in g  in  1886 an d  ru n n in g  u p  

to  th e  y e a r  1891, be w o rth  p e r  b u sh e l u pon  the g ro u n d  as 

th e y  la y , in  th e  S p r in g  o f  1894 I th a t  is, o rd in a ry  b a y  p la n ts ?

Mr. Pancoast :— I o b ject. T h e  q u estio n  is, w h a t  w e re  

th ese  p a rtic u la r  o y s te rs  th a t w e re  on th e  g ro u n d  in  1894 

w o rth .

T he Court :—That is what I presume he is trying to 
prove.

Mr. Pancoast :— B u t th e re  are  so m a n y  u n ce rta in  fac- 

' to rs  th a t  w o u ld  en ter in to  su ch  a q u e stio n .

Q . I  w ill a d d — an d  h a v in g  m ad e a v e r y  su cce ssfu l



77

g ro w th  b etw een  th e  y e a r s  1886— p a rt o f  th em  w ere  p la n te d  in  

1886— an d  ru n n in g  u p  to  th e  y e a r  1893— in th e  y e a r  1894?

M r . Pancoast :— O b je cte d  to  on  th e  g ro u n d  th a t  i t  d oes 

n o t p ro p e rly  ten d  to  p ro v e  w h a t th e  v a lu e  o f  th ese  o y ste rs , 

a lle g e d  to  h a v e  been ta k e n  b y th e d efen d a n t, w a s  in  A p r i l ,  

1894.
T h e  Court :— I  w ill  le t th e  q u estio n  stan d , b ecau se  I  

d o n ’ t  see h o w  y o u  can  g e t at th e  v a lu e  o f  th e se  o y s te rs  u n le ss  

y o u  ta k e  th e  o p in io n  o f  e x p e rts .

(W h e re u p o n  th e  d efen d a n t, b y  h is  co u n se l, p r a y s  a b ill  IO  

o f  e x ce p tio n s , w h ic h  is a llo w ed  an d  sea led  a c c o r d in g ly .)

G. C. Ludlow,
j. ix .s ]

Q  W h a t, in  y o u r  o p in io n , w o u ld  o rd in a ry  b a y  p la n ts , 

as th e y  are u s u a lly  c a u g h t  an d  p la n te d , p la n ted  upon  th is  

g ro u n d  cla im ed  b y  th e  M essrs. B a tem a n  in 1886, som e o f  

th em , an d  th en  se ve ra l y e a rs , ru n n in g  u p  se v e ra l y e a rs  to

1893, an d  h a v in g  m ade a v e ry  su cce ssfu l g r o w th , be w o rth  in  

A p r i l ,  1894?

M r . Pancoast :— I  o b je ct, on th e  g ro u n d  th a t  it  is n ot a 20  

p ro p e r m eth o d  o f  p r o v in g  th e  v a lu e  o f  th ese  o y s te rs  in  A p r i l ,

1894, a lle g e d  to  h a v e  been ta k e n  b y  th is  d efen d an t.

(O b je c tio n  o v e rru le d .)

(W h ere u p o n  th e  d efen d an t, b y  h is  co u n se l, p r a y s  a b il l  o f  

e x ce p tio n s , w h ic h  is  a llo w e d  an d  sealed  a c c o r d in g ly .)

G. C. Ludlow ,
J. [L.S.]

A. I should think sixty cents at least per bushel.
Q . I  k n o w  y o u  'don’ t se ll th em  g e n e ra lly  b y  th e  b u sh el.

A . N o , sir . 3°

Cross- Examination.
B y  Mr . Pancoast.

Q. That is, sixty cents in the water or in the market?
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Is  th a t v a lu a tio n  o f  s ix t y  ce n ts  a b u sh e l p u t u pon  o y s te rs  

assu m ed  to  be in th e  w a te r  o r  on th e  g ro u n d  ?

A .  W e ll, th e  id ea  I  in ten d ed  to  c o n v e y  w a s a fte r  th e y  

w e re  c a u g h t  a g a in .

Q. Their marketable value you gave ?
A . Y e s , s ir  ; on th e  g ro u n d .

Re-Direct Examination.
By Mr . Potter.

Q . M y  q u estio n  w a s  on th e  g ro u n d .

IO  A .  W e ll, th a t  w o u ld  m a k e  som e d ifferen ce, I  su p p o se  ; 

ten  ce n ts  a b u sh e l in m y o p in io n .

Q . H o w  h a v e  y o u  been accu sto m ed  a t P o r t  N o rr is  to  

s e llin g  o y sters  to  th e  sh ip p ers ?

(O b jected  to .)

The Court :—I don’t think we want anything to do with 
that. Tet’s get at the value o f the oysters, that is what we 
want. I will overrule that question.

Harry Gandy, sworn.
Direct Examination.

20  By Mr. Potter.
Q . M r. G a n d y , w h e re  do y o u  l iv e ?

A . N e w p o rt.

Q . D o y o u  k n o w  th e  d efen d a n t, Z e b u lo n  P o lh a m u s ?

A .  Y e s ,  s ir

Q. A n d  a lso  h is  sch oo n er, th e  R o g e rs  ?

A . Y e s ,  sir.

Q . D o  y o u  k n o w  th e  g e n era l s ize  o f  th e  sch o o n er ?

A . W e ll, I  sh o u ld  ju d g e  sh e  w a s a b o u t a fifty -fo o t 

sch oo n er.

3°  Q. About how many bushels o f oysters would she carry 
at an ordinary deck load ?
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A . W e ll, I  sh o u ld  th in k  sh e  w o u ld  c a rry  u p w a rd s  o f  fiv e  

h u n d red  b u sh els.

Q . D o y o u  k n o w  Z e b u lo n  P o lh a m u s ?

A .  Y e s ,  s ir .

Q . D o y o u  k n o w  th e  lo ca tio n  o f  th e  g ro u n d  o f  B atem an  

a d ja ce n t to  B e a d o n ’ s C r e e k ?

A . Y e s ,  sir.

Q . D id  y o u  a t a n y  tim e in  A p r i l ,  1894, see P o lh a m u s , 

w ith  h is  sch o o n er, th e  R o g e rs , on th is  g ro u n d  ?

A . Y e s ,  s ir . 10

Q . H o w  many tim es d id  y o u  see h im  th e re  ?

A .  I  sa w  h im  on T u e s d a y , W e d n e s d a y  an d  F r id a y . H e  

w a s  th e re  on T h u r s d a y , b u t I  am  n o t su re  w h e th e r  h e  w a s 

w o r k in g  or not.

Q . W a s  h e  c a tc h in g  o y s te rs  th e se  th re e  d a y s  w ith  a

d re d g e  ?

A .  Y e s ,  s jr .
Q . H a v e  y o u  h ad  a n y  co n v e rsa tio n  w ith  P o lh a m u s  to  

a scerta in  h o w  m an y d e ck  lo a d s h e  g o t  o ff  o f  th is  g ro u n d  ?

A .  Y e s ,  s ir . 2 0

Q . H o w  m a n y  d id  he a d m it to  y o u  ?

A .  H e said  he c a u g h t  fo u r as p re tty  d e ck  lo a d s as I

e v e r  sa w .

Cross Examination.
By Mr. Pancoast.
Q . Y o u  are  a c la im a n t u n d e r r ip a ria n  g r a n t  o f  o y s te r  

g ro u n d  in  D e la w a re  B a y , a re n ’ t y o u ?

A . N o , s ir  ; I  ow n no g r a n t  d ire c tly .

Q . D o n ’ t y o u  cla im  a n y  g ro u n d  u n d e r a g ra n t, u n d e r a

rip a ria n  g r a n t?  3 °

A . N o , sir.
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Lewis Dunham, sworn.
Direct Examination.

B y  Mr. Potter.
Q . M r. D u n h a m , w h e re  do y o u  l iv e ?

A .  N e w p o rt.

Q . A r e  yo u  a cq u a in te d  w ith  th e  lo ca tio n  o f  th e  o y s te r  

g ro u n d  c la im e d  b y  M essrs. B a tem a n  a d ja c e n t to  B e a d o n ’ s 

C r e e k , in  D o w n e  T o w n s h ip  ?

A .  Y e s ,  sir.

IO  Q . W e re  y o u  on o r n e a r th is  g ro u n d  in  A p r i l ,  1894 ?

A .  Y e s ,  sir.

Q . D o  y o u  k n o w  Z e b u lo n  P o lh a m u s, th e  d efen d an t in  

th is  case , an d  h is  sch o o n e r ?

A .  W h e n  I  see h im .

Q . D id  y o u  see h im  w o r k in g  w ith  h is  sch o o n e r on  th is  

g ro u n d  c a tc h in g  o y s te rs  in A p r i l ,  18 94?

A .  Y e s ,  sir.

Q . H o w  m a n y  tim es d id  y o u  see h im  ?

A .  I  d id n ’ t k e ep  a n y  record  o r  a cco u n t.

2 0  Q- Y o u  saw  h im  m o re  th a n  o n ce ?

A .  O h , h e  w as th e re  a ll th e  tim e, I  th o u g h t, p r e tty  

m u ch , I  w a s  th ere . I  c o u ld n ’ t te ll y o u  h o w  m a n y  d a y s , b e ­

ca u se  I  d id n ’ t  k e e p  a n y  a cco u n t.

N o  cro ss-e x a m in a tio n .

Ducius Bradford, sworn.
Direct Examination.

B y  Mr . Potter.
Q . M r. B rad fo rd , w h e re  do y o u  liv e  ?

A .  N e w p o rt.

3 0  Q- A r e  y o u  a cq u a in te d  w ith  th e  lo ca tio n  o f  th e  o y s te r  

g ro u n d , c la im ed  b y  th e  p la in tiff, a d ja ce n t to  B e a d o n ’ s C o v e ,, 

in D o w n e  T o w n s h ip  ?
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A . Y e s ,  sir.

Q . W e re  y o u  d o w n  th e re  in A p r i l ,  1894 ?

A .  Y e s ,  sir.

Q . D o  y o u  k n o w  Z eb u lo n  P o lh a m u s an d  h is  sch oo n er, 

th e  R o g e rs  ?

A . B y  s i g h t ; y e s , sir.

Q . D o y o u  rem em b er g o in g  d o w n  to  th is  g ro u n d  in 

A p r i l ,  1894 ?

A . Y e s , sir.

Q . W h a t  vesse l d id  y o u  g o  in ? I o

A . W e ll, I  w a s  o u t th e re  in  m y  o w n  b o at, th e  L u c y  

H o p k in s , and o u t th e re  in th e L u th e r  B a tem a n .

Q . D id  y o u  see  Z e b u lo n  P o lh a m u s, th e  d efen d an t, w ith  

h is  b o at, u p on  th e  g ro u n d  o f  th e  M essrs. B a tem a n  ?

A . Y e s ,  sir.

Q . T h a t  w a s th e  tim e y o u  w e re  ab o ard  th e  L u th e r  

B a tem a n  ?

A . Y e s , sir.

Q . D id  y o u  e n d ea v o r  to ap p ro ach  h is b o a t so as to  m a k e  

a c a p tu re  o f  h e r  o r h im  ? 20

A . Y e s , sir.

Q. W h a t  d id  h e  do w h en  he sa w  y o u  a p p ro a c h in g  h is  

b o a t ?

A . W e ll, h e  w a s reefed  w h e n  w e  a p p ro a ch e d  h im , an d  

h e  sh o o k  o u t sa il and sta rted  o ff  sh ore, set h is  to p sa il.

Q  A n d  sa iled  a w a y  from  y o u , d id  he ?

A .  Y e s ,  s ir .

Q . L e ft  th e  g ro u n d s ?

A . Y e s , s ir  ; le ft  th e  g ro u n d s.

Cross-Examination. ^0
By Mr . Pancoast.

Q . H o w  m a n y  o th e rs  w e re  th e re  ta k in g  th e  o y s te rs  ?
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A .  O th e r  b o a ts  ?

Q . Y e s .

A .  W e ll ,  th r e e  o r  fo u r  o th e r  b o a ts .

Q . D id  th e y  le a v e  to o  ?

A .  Y e s ,  s ir.

Q. All taking oysters at the same time, were they ?
A .  - Y e s ,  sir.

Mr . Potter :— I want to offer, so the Court will have 
that before its mind, the riparian act and its various supple- 

iOments.
Mr . .Pancoast:— They are public acts; they don’t have 

to be offered.
Mr . Potter :— I k n o w  th e y  d o n ’ t h a v e  to  b e  fo r m a lly  

o ffered . I  a ls o  w a n t  to  o ffe r  th e  la w s  o f  1 8 5 6 — p a m p h le t  

la w s  o f  1856— e s p e c ia lly  th e  a c t  o f  M a rc h  1 4 th , 1856, p a g e  

204; p a m p h le t  la w s  o f  18 2 5, e s p e c ia lly  th e  a c t  o f  D e c e m b e r  

9 th , 1825, p a g e  74.

Plaintiffs Rest.

R e c e ss  t i l l  2 P . M .

20 AFTERNOON SESSION.
Mr . Potter :— I f  th e  C o u r t  p le a se , I  re ste d  a l i t t le  pre_- 

m a tu r e ly  th is  m o r n in g . I  w a n t  to  re -c a ll a w itn e s s  o r  tw o .

Euther Batem an , Jr ., recalled.
Q . C a p ta in , d o  y o u  re m e m b e r  a t  w h a t  t im e  M r. O a k -  

fo rd  A c to n  p re p a re d  th e  s u r v e y  fro m  w h ic h  h e  m a d e  th is  

m a p ?

A .  N o t  e x a c t ly  ; i t  w a s  in  th e  s u m m e r  o f  1894.

Q . S o o n  a fte r  th e  tre s p a s s  u p o n  y o u r  p r o p e r ty  b y  th e  

d e fe n d a n t ?
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A .  Y e s ,  s ir . • A

Q . N o w , h ad  th e re  b een  a n y  c h a n g e  m a d e  in  th e  s ta k e s  

s u r r o u n d in g  th e  o u t b o u n d a r ie s  of th e  m a p  b e tw e e n  th e  tim e  

th e  o y s te r s  w e re  ta k e n  fro m  y o u r  g ro u n d  and , th e  tim e  h e  

m a d e  th a t  s u r v e y  ?

A .  N o , s ir  ; th e r e  h a d n ’ t b e e n  n a r y  s t ic k  c h a n g e d .*  

Cross-Examination.
B y  Mr . Pancoast.

Q . I t  w a s  s ta k e d  u p  m o re  o r  le ss  e v e r y  y e a r  a fte r  1886, 

w a s n ’ t it  ? * IO

A .  Y e s ,  s ir  ; w e  s ta k e d  it  u p  e v e r y  y e a r , so m e tim e s 

tw ic e  a y e a r , s p r in g  a n d  fa ll.

Q . D id  th e  ic e  ta k e  a ll th e  s ta k e s  a w a y  in  th e  w in te r  ?

A .  N o , s i r ;  i t  n e v e r  to o k  a ll th e  s ta k e s  a w a y . I t  c u t  

th e m  d o w n , c u t  th e  to p s  o ff  o f  th e m .

Q . I t  h a d  to  b e  re -s ta k e d  e v e r y  y e a r ?

A .  Y e s ,  s ir  ; m o s tly  tw ic e  a y e a r , s p r in g  a n d  fa ll.

Peter C. Cosier, sworn.
Direct Examination.

By Mr . Potter. 20

Q . C a p ta in , w h e r e  d o  y o u  l iv e ?

A .  N e w p o r t .

Q . D o  y o u  k n o w  M r. O a k fo r d  A c to n , th e  s u r v e y o r  th a t  

te stifie d  h e re  ?

A .  I  d o .

Q . W e r e  y o u  d o w n  w ith  h im  on th e  g r o u n d  a t  th e  tim e  

h e  m a d e  th e  s u r v e y  fro m  w h ic h  h e  p re p a re d  h is  m ap  ?

A .  Y e s ,  s ir .

Q . J u s t  e x a m in e  th e  r ip a r ia n  g r a n t , E x h i b i t  P i ;  d o  

y o u  r e c o g n iz e  t h a t  in s tr u m e n t a s  an in s tru m e n t th a t  y o u  h a d  3 0  

in y o u r  h a n d s  b e fo re  ?
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A . Y e s ,  sir ; I had it in my hands that day. I held on 
to it Several times when he was setting his compass.

Q . D o  y o u  k n o w  th a t M r. A c to n  u sed  th a t  in stru m e n t 

in  m a k in g  th e  su rv e y  ?

A .  Y e s , s ir  ; I  su p p o se  so. H e  a s k e d  fo r it  w h e n  he 

w as ru n n in g  o u t th e  lin es.

Q. H e  w o u ld  a s k  for it  an d  run  th e  lin e s  ?

A .  Y e s , sir.

Cross-Examination.
10  By Mr. Pancoast.

Q . H e  sa id  h e  m ad e h is  s u rv e y  from  th e  s ta k e s  on th e  

g ro u n d  ; is  th a t y o u r  re co llectio n , th a t  h e  m ad e a s u rv e y  from  

th e  s ta k e s  on th e  g ro u n d  ?

A . M y  re co llectio n  is  th a t  h e  to o k  th is , i f  y o u  w ill  

a llo w  m e—

Q . N o  ; a n sw e r m y  q u estio n .

A .  T h e y  h ad  a few  sta k e s.

Q . I  h a v e n ’ t a s k e d  y o u  th a t.

A .  W e ll, a sk  it a g a in .

20  Q . I  a sk e d  y o u  w h e th e r  o r  n o t y o u r  re co llectio n  is th a t 

M r. A c to n , th e  s u r v e y o r , m ad e th e  su rv e y  from  th e  s ta k e s  on 

th e  gro u n d s.

A . Y e s ,  s ir  ; th e y  ran o u t—

Q . T h a t  is a ll.

Re-Direct Examination.
By Mr. Potter.

Q . D id  h e  h a v e  th a t deed in h is  h a n d s ?

Mr . Pancoast :— I haven’t asked a single word about 
this deed, and both counsel and witness are trying to rope it

3 0  in . Y o u  a sk e d  a b o u t th e  deed  in  th e  first p la ce , a n d  I
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h a v e n ’ t a sk e d  a b o u t it. Y o u  h a v e  no b u sin ess to  re n e w  y o u r  

q u e stio n s  a b o u t it.

T h e  Court ::— H e  h a s  a lre a d y  an sw ered  th a t h e  h a d  th e  

deed in h is  h an d s.

Plaintiffs Rest.

T E S T I M O N Y  F O R  T H E  D E F E N C E .

Gabriel B. Dunning, sworn.
Direct Examination.

By Mr. Bacon.
Q . W h e r e  do y o u  re sid e ?  IO

A . T re n to n .

Q . A r e  y o u  in th e  office o f  th e  S e c r e ta r y  o f  S ta te  ?

A . Y e s ,  sir.

Q  In  w h a t ca p a c ity  ?

A . A c t in g  c le r k  o f  th e  C o u rt o f  E r r o r s  and A p p e a ls .

Q. H a s  th e  S e c re ta ry  o f  S ta te  th e  c u sto d y  o f  a p o rtio n  

o f  th e  reco rd s o f  th e  R ip a ria n  C o m m issio n ers, in c lu d in g  th e  

a p p lica tio n s  for r ip a ria n  g ra n ts  ?

A .  S o m e  o f  them .

Q . H a v e  y o u  b ro u g h t h e re  a t m y  re q u est th e  a p p lica - 20  

tion  filed  b y  L u th e r  B a tem a n  w ith  th e  R ip a ria n  C o m m issio n ­

ers in M a y , 1883 ?

A . Y e s , sir.

Q . W ill  y o u  be g o o d  e n o u g h  to  p ro d u ce  it  ?

A .  Y e s , sir. (W itn e s s  p ro d u ces p a p e r .)

Q . Is  th a t  th e  o r ig in a l a p p lica tio n  ?

A .  Y e s , sir.

Q . A s  ta k e n  b y  y o u  from  th e  files  in th e  office o f  th e  

S e c r e ta r y  o f  S ta te  ?

Mr. Potter :— I o b je c t to  th e  ad m ission  o f  th is  applica- 3°
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tio n  on th e  g r o u n d  th a t  its  a d m issio n  in  th is  s u it  fo r th e  p u r ­

p o se  n am ed  is  i l le g a l a n d  in c o m p e te n t. I  k n o w  o f  n o  la w  

th a t  m a k e s  th e  S e c r e ta r y  o f  S ta te  th e  c u s to d ia n  o f  th e s e  a p ­

p lic a t io n s  b e fo re  th e  R ip a r ia n  C o m m is s io n e rs . T h a t  m a y  b e  

tr u e  o r  m a y  n o t. I  am  n o t su re .

M r . Pancoast :— T h e r e  is  a  la w  r e q u ir in g  th a t.

Mr. Potter —I insist, on the ground just stated, that 
the issue as to whether the man is the riparian owner or not 
cannot be tried in an issue brought up in another case.

IO  T h e  Court :— I  w i l l  o v e r r u le  y o u r  o b je c tio n  n o w . T h a t  

w i l l  b e  b r o u g h t  u p  la te r  in  th e  ca se .

(Whereupon the plaintiffs, by their counsel, pray a bill 
of exceptions, which is allowed and sealed accordingly.)

G . C . Ludlow ,
J. [L .S .]

M r . Pancoast :— W e  a s k  le a v e  to  s h o w  a  c e rtifie d  c o p y  

in  o rd e r  th a t  th e  o r ig in a l m a y  b e  ta k e n .

Q . I s h o w  y o u  a  p a p e r  p u r p o r t in g  to  b e  a c e rtifie d  c o p y  

o f  th e  a p p lic a tio n  o f  L u t h e r  B a te m a n  fo r  a g r a n t  o f  la u d s  

2 0  u n d e r  w a te r  in  D e la w a r e  B a y , an d  m a p  th e r e to  a n n e x e d . I s  

th a t  p a p e r  a n d  ce rtifie d  c o p y  c e rtifie d  b y  th e  S e c r e ta r y  o f  

S ta te  ?

A .  Y e s ,  s ir .

Mr . Potter I don’t consent to the admission of any 
certified copy.

Q . I s  th a t  a  tr u e  c o p y  o f  th e  o r ig in a l ?

A .  I  believe it to be. :'l
M r . Bacon :— W e  w i l l  o ffer  th e  o r ig in a l th e n . I  o ffe r  

in  e v id e n c e  th e  o r ig in a l a p p lic a tio n  o f  L u t h e r  B a te m a n  to  th e  

R ip a r ia n  C o m m is s io n e rs , o f  th e  S ta te  o f  N e w  J e r s e y , fo r  a
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g r a n t  in  fee s im p le  o f  la n d  u n d e r  w a te r  in  D e la w a r e  B a y , 

d a ted  M a y  9 th , 1883.

(M a r k e d  “ E x h i b i t  D  1 . ” )

N o  c ro ss  e x a m in a tio n .

John C . Payne , sw o rn .

Direct Examination.
By Mr . Bacon.

Q . W h e r e  d o  y o u  re s id e  ?

A .  I n  J e rs e y  C ity .

Q . A r e  y o u  an  o fficer o f  th e  R ip a r ia n  C o m m is s io n  ? IO

A ,  Y e s ,  s ir  ; I  am  S e c r e ta r y  a n d  a s s is ta n t e n g in e e r .

Q . M r. P a y n e , I  s h o w  y o u  E x h i b i t  D  1. I s  t h a t  th e  

o r ig in a l a p p lic a tio n  file d  b y  L u t h e r  B a te m a n  in th e  o ffice  o f  

th e  R ip a r ia n  C o m m is s io n  a s  an a p p lic a tio n  fo r  th e  g r a n t  s u b ­

s e q u e n tly  m a d e  to  h im  ?

A .  Y e s ,  s ir  ; it  is.

Q . A c c o m p a n y in g  th a t  a p p lic a tio n  w a s  th e r e  an  a b ­

s tr a c t  o f  t i t le  file d  ?

A .  Y e s ,  s ir  ; th e re  w as..

Q . H a v e  y o u  su c h  a b s tr a c t  o f  t it le  w ith  y o u  ? 2o

A .  Y e s ,  s ir  ; I  h a v e .

Q . W i l l  y o u  p ro d u c e  it  i f  y o u  h a v e  i t  ?

( W itn e s s  p ro d u c e s  p a p e r .)

Q . D o  th e  r u le s  o f  th e  R ip a r ia n  C o m m is s io n e rs  re q u ire  

th a t  a p p lic a tio n s  fo r  r ip a r ia n  g r a n ts  s h a ll  b e  a c co m p a n ie d  b y  

a b s tra c ts  o f  t i t le  ?

A .  Y e s ,  s ir .

Q . A n d  w a s  th is  a b s tr a c t  filed  in  p u r s u a n c e  o f  th a t  ru le , 

a n d  h a s  b een  on  th e  file s  s in c e  ?

M r . Potter :— I o b je c t  to  th e  a d m issio n  o f  th a t  a b s tr a c t  3°  

o f  t it le . I w o u ld  l ik e  to  a s k  th e  w itn e s s  f irs t  h o w  lo n g  h e  

h a s  b een  s e c r e ta r y  o f  th e  R ip a r ia n  C o m m is s io n  ?
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A . I have been secretary o f the Riparian Commission  

for about a year, and assistant engineer o f the Commission 

for about seventeen years.

By M r . Potter .
Q  W ere you present when this abstract was filed, this 

abstract and application, in the office o f the Com m issioners? 

W ere you actually present and saw it filed ?

A . N o , sir.
M r . Potter t— It has no mark on it, if y 6 ur H onor

IO please, that it was ever filed anywhere.
T h e  Court :— I  w on’ t admit that. T hat is not certainly

competent evidence in a matter o f this kind.
Potter :— It is only the certificate o f the attorney 

as to the title anyw ay, and it certifies that the title was in

Luther Bateman, Jr. at the time.
M r . Bacon:— W e  offer in evidence an abstract of title

dated M ay 3d, 18 8 3 , made by Benjamin T . Powell, and filed 
with the application made by Luther Bateman for this grant. 

T h e  Court I s it marked filed ?

2 0  M r . Bacon It is not marked filed, but the witness

testifies that he took it off the files.
M r . Potter H e don’ t know  anything about it.

By Mr . Bacon.
q  M r. Payne, did you take this personally from the 

files in the office o f the Riparian Commissioners?
A . Y es, sir ; it is indicated on the paper where it is 

filed. It is marked here N o . 9 5 , Shelf , Closet 

Room
Q. Does that indicate where it was filed ?

3 0  A . Y es , sir.
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Q . W h a t  p ap er w a s it  filed  w ith  ?

A . W ith  a n u m b er o f  p ap ers.

Q . N o  ; but I  m ean w h en  it w a s filed  in  th e  office o f  

th e  C o m m issio n , w h a t  w a s it  filed  w ith  ?

A . I t  w a s filed  w ith  th e  a p p lica tio n  o f  M r. B a tem an .

Q . H a v e  y o u  h ere  th e  m in u te s  o f  th e  R ip a ria n  C om -  ̂

m ission a t th a t  tim e  ?

A . Y e s ,  sir.

Q. The original minute books?
A . Y e s ,  s i r ; th e  m in u te  w h e re  th a t w a s  sen t to  th e  IO  

a tto rn ey  o f  th e  b o ard  in  S e p te m b e r, 1883.

Q . Y o u  h a v e  th e  m in u tes s h o w in g  th a t th is  a b stra c t o f  

title  w a s  p resen ted  to  th e  R ip a ria n  C o m m issio n  w ith  th is  a p _ 

p lica tio n  ?

A . I h a v e  an  a b stra c t from  th e  m in u te s  s h o w in g  th a t  

th e  a b stra c t w a s sent to  th e  a tto rn e y .

(O b jected  to .)

Q . H a v e  y o u  th e  m in u tes h ere  ?

A .  Y e s ,  s ir .

Q . M r. P a y n e , d o  th e  ru le s  o f  th e  R ip a ria n  C o m m issio n  20  

req u ire  th a t  th e  a b stra c t o f  title  sh a ll, in e v e ry  case , be filed  

w ith  th e  a p p lica tio n  o r b2 filed  b efo re  th e  g r a n t  is  m ad e ?

A .  Y e s , sir.

By T he Court.
Q . Y o u  sa y  th a t  th e  ru le s  are  th a t  th e y  sh o u ld  file  it  

before  th e  a p p lica tio n  is  m ade ?

A .  N o , s ir  ; b e fo re  th e  g ra n t is  m ade. T h e  reco rd  th a t  

I sp o k e  o f  s h o w in g  th a t th e  a b stra ct o f  t it le  w a s  se n t to  th e  

a tto rn ey  o f  th e  b o ard , is in le tte r  b o o k  D , p a g e  453, o f  th e  

reco rd s o f  th e  R ip a ria n  C o m m issio n . T h e  le tte r  b o o k  I h a v e  3 0  

in m y  h an d .
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A  Juror :— I w a n t to  g e t  th e  d a te  on w h ic h  th is  lin e  w a s 

p la ce d  b y  th e  L e g is la tu r e  from  th a t p o in t to  th is  p o in t. ( I n ­

d ic a tin g  on m ap.)

T he Court :— T h a t  is  th e  S o u th w e s t  L in e  ?

A . Juror :— Y e s ,  sir.

Mr. Bacon : - M a r c h  18 th , 1882. I t  w a s  first e sta b ­

lish e d  th e re  and th en  m o ved .

Mr. Bacon :— W e  are  n o w  tr y in g  to  sh o w  th a t th is  a b ­

s tra c t o f  t it le  w a s a n e cessa ry  p a rt  o f  th e  p re lim in a rie s  to  h is  

IO  g r a n t, an d  th a t th e  a b stra c t w a s  sen t on a ce rta in  d a y  to  th e  

a tto rn e y  o f  th e  b oard .

By T he Court.

Q . W h a t  is th a t, a b o o k  o f  le tte rs  ?

A .  Y e s ,  sir.

Q . Is  th a t th e  o r ig in a l b o o k  ?

A .  Y e s , sir.

Q . I s n ’ t  th a t th e  c o p y  o f  le tte rs  ?

A .  Y e s , s ir  ; th a t is  a le tte r  b o o k .

Q . W h e r e  is th e  m in u te  b o o k  o f  th e  reco rd s o f  th e  

20  b o ard  ?

A .  I  h a v e  th e  m in u te  b o o k  h ere, b u t it  does n o t sh o w  

w h e n  th e  a b stra ct w a s se n t to  th e  a tto rn e y  ; b u t I d o n ’ t th in k  

th e  m in u te  b o o k  w o u ld  sh o w  th a t. T h a t  is  sh o w n  b y  th e  

le tte rs . T h a t  is  a d e ta il th a t th e  m in u te  b o o k  w o u ld  n o t 

.  sh o w . W h e n  an a p p lica tio n  is  a cted  u p o n  an d  p assed  u p on  

b y  th e  b oard , th e  se cre ta ry , as a m a tte r  o f  office ro u tin e , 

sen d s th e  a b stra ct to  th e  a tto rn e y , an d  th a t is  th e  o n ly  record .

By Mr . Bacon.

Q . T h a t  is th e  o n ly  reco rd  th a t  th e re  w o u ld  be u n d e r  a n y  

30 c ircu m sta n ce s  o f  th e  se n d in g  o f  th is  a b stra c t to  th e  a tto rn e y  ? 

A .  Y e s ,  sir.
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By T he Court.
Q . T h e y  m ig h t  h a v e  h a lf  a d ozen  a b stra c ts  on h a n d  b e­

fore th e y  g ra n t it  ?

By Mr. Bacon.
Q . Is  th e re  a n y  o th e r  a b stra c t on file  in th is  ca se  e x c e p t

th e  on e  y o u  h a v e  p ro d u ced  h ere  ?

T h e  Court :— H e  is  n o t a b le  to  sp e a k  u p o n  th a t  s u b je c t  

at a ll, is  h e  ? L e t ’ s g e t  th e  th in g  r ig h t .

( T o  th e  w itn e s s .)

Q . Y o u  are  ta lk in g  a b o u t t it le , b u t y o u  sp e a k  a b o u t th e  i o  

record  o f  th e  R ip a ria n  C o m m issio n . T h a t  is  a d ifferen t th in g  

from  th e  reco rd  b o o k . W b e r e  is  th e  e n try  o f  th is  tra n sa ctio n  

at its  c lo se  ? H a v e  y o u  g o t th e  b o o k  ? D o es th e  b o o k  o f  

m in u tes sh o w  t h a t  ?

A .  Y e s ,  s ir . I  d o n ’ t k n o w  w h a t y o u r  H o n o r  re fers to  

as th e  c lo se  o f  it. T h e  m in u te  b o o k  w ill sh o w  w h e n  th e  g r a n t

w a s e x e c u te d .

Q . H a v e  y o u  g o t th a t ?

A . Y e s ,  s ir  ; m in u te  b o o k  N o . 4, p a g e  146.

Mr. Potter  :— I don’t think this ought to go down on 20 

the stenographer’s notes as yet.

T h e  Court A ll  r i g h t ; d o n ’ t read  it.

Mr . Bacon :— I desire him to read it.
Mr. Potter  :— T h a t  co p y  o f  th a t  le tte r  is  in a d m issib le

on a n y  p o in t.

T h e  Court :— I  h a v e  refu sed  to  le t th a t in . N o w , th e n , 

he offers th e  b o o k  o f  m in u tes o f  th e  R ip a ria n  C o m m issio n  o f  

1886, w h e n  th e  g r a n t  w a s d e liv ere d .

By Mr . Po tter .
Q . W h o  k e p t  y o u r  b o o k s, M r. P a y n e  ? 30
A . T h e  s e c re ta ry , M r. B aco t.
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By Mr . Bacon.

Q . T h a t  is th e  o r ig in a l b o o k , is  it  ?

A . Y e s ’, sir.

Q  W ill  y o u  read  th e  m in u te  on th e  p a g e  y o u  r e f ir  to  ?

A .  “ G r a n ts  for la n d s u n d e r  w a te r w e re  a c k n o w le d g e d  

b y  th e  C o m m issio n ers as io llo w s : T o  F r e d e r ic k  H e m s le y , to  

L u th e r  B a tem an , to  Jam es B . G a n d y ,”  an d  a n u m b e r o f  

o th e rs  fo llo w in g .

B y  T he Court.

IO  Q . W h a t  is  th e  d a te  o f  th a t ?

A. The meeting o f June 26th. 1886.
Mr. Bacon :— N o w , i f  y o u r  H o n o r  p lease , w e  a re  in 

th is  s itu a tio n . T h is  w itn e ss  h a s  testified  th a t  it  is  th e  in v a r i­

a b le  ru le  o f  th e  C o m m ission  th a t  th e y  m a k e  no g r a n ts  e x c e p t 

u p o n  th e  f i lin g  o f  th e  a b stra c t o f  t itle . H e  id e n tified  th e  

o r ig in a l a p p lica tio n  an d  sh o w s b y  th e  m in u te  b o o k  th a t  th e  

g r a n t  w a s  m ad e. N o w , w e are  in  a p o sitio n  to  offer in  e v i­

d en ce  th e  d o cu m en ts, w ith o u t w h ic h  th e  g r a n t  w o u ld  n ot h a v e  

been  m ade.

2 0  T h e  Court :— B eca u se  y o u  a re  o ffe rin g  an  a b stra c t o f  

t it le  w h ic h  th e y  fo u n d  a m o n g  th e ir  p ap ers, it  m a y  h a v e  no 

re la tio n  to  th is  ca se  a t a ll. T h e  g r a n t  w a s  m ade in  1886. I t  

v e r y  often  h a p p en s th a t th e y  h a v e  a c h a n g e  o f  th e  n am es, 

a n d  a c h a n g e  o f  th e  a p p lica tio n , an d  th en  th e y  g e t  th e ir  g ra n t. 

N o b o d y  k n o w s  a n y th in g  a b o u t th e  b u sin ess o f  th a t office. 

Y o u  m ig h t  h a v e  a h a lf  dozen  o f  th ese  a b stra c ts  from  d ifferen t 

la w y e r s ; an d  th e y  fin a lly  g e t h o ld  o f  on e w h ic h  g o e s  to  th e  

b o tto m  o f  it , an d  th en  th e y  is-u e  th e  g ra n t. I t  w o u ld  n e v e r  

do in  th e  w o rld  to  find an a b stra c t flo a tin g  a ro u n d  th e  office 

3 0  an d  c la im  th a t w a s  th e  a b stra c t u pon  w h ic h  th is  g r a n t  w a s  

m ad e. I t  w o u ld  n o t do to  d o  th a t w a y . I  c e r ta in ly  w o n ’ t
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a llo w  th a t  a b stra c t in  a n d  I w o n ’ t a llo w  th a t  m in u te  in . Y o u  

cou ld  ta k e  m y p ro p e rty  a w a y  in a v e r y  few  m in u te s  th a t  w a y .

(W h e re u p o n  th e  d efen d a n t, b y  h is  co u n se l, p r a y s  a b ill  

o f  e x ce p tio n s , w h ic h  is  a llo w ed  an d  sea led  a c c o r d in g ly .)

G. C. L u d l o w ,

J. lX .S  ]
M r . Bacon :— I f  y o u r  H o n o r  p lea se , I  w ill  a sk  to  h a v e  

th is  m a rk e d  for id e n tifica tio n .

T h e  Court :— T h e n  y o u  w ith d r a w  it  as an  offer o f  a

p a p e r?  IO

M r . Ba c o n :— W e  d o n ’ t o ffer it  in  ev id en ce , b u t a sk  to  

h a v e  it  m a rk e d  for id e n tifica tio n .

T he Court :— It is not in for an offer, only to have 

it marked for identification ?

Mr . Bacon :— Yes, sir.
(M a rk e d  “ E x h ib it  A  for Id e n tif ic a t io n .” )

By Mr . Bacon.
Q. N o w , M r. P a y n e , I  sh o w  y o u  E x h ib it  i on  th e  p a rt 

o f  th e  p la in tiff ’s, th e  g r a n t  to  L u th e r  B a tem a n . Is  th a t  th e  

g ra n t th a t w as m ad e b y  th e  R ip a ria n  C o m m issio n  p u rs u a n t to  20  

th e  a p p lica tio n  w h ic h  h a s been p ro ve d  h ere  ?

A . Y e s ,  sir.

T h e  Court :— I d o n ’ t th in k  y o u  h a v e  a n y  r ig h t  to  a s k  

th a t q u estio n . T h e  g ra n t sp ea k s for itse lf. I  o v e rru le  th a t 

qu estion .

(W h e re u p o n  th e  d efen d a n t, b y  h is  co u n se l, p ra y s  a  b ill  

o f  e x ce p tio n s , w h ic h  is a llo w e d  an d  sealed  a c c o r d in g ly .)

G. C. L udlow,

J. [E.S.] .
Q . H a v e  y o u  a n y  p erso n a l k n o w le d g e  as to  th e  m ap  3 0  

an n ex ed  to  th a t deed ?



94

A. Yes, sir ; I made the map and drew the description 
which enters into the grant.

Q. Have you computed the area o f the land under water 
embraced in that grant ?

A. Yes, sir.
Q. What is the acreage ?
A. A fraction over seventy acres.

By T he Court.

Q. Seventy acres in the whole thing ? 
jq A. Yes, sir.

Q. And the map was made by you ? 
A. Yes, sir.

By Mr . Bacon.

Q . N o w  M r. P a y n e , I  sh o w  y o u  th ese  tw o  m ap s on 

v e llu m . W e re  th ese  tw o  m ap s a lso  m ad e b y  y o u  ?

A . Y e s , sir.

Q . W h a t  do th e y  sh o w  ?

A . T h e y  are  co p ies from  th e  office re co rd s o f  th e  R ip a r­

ian  C o m m issio n .

20  Mr . Potter  :— I  o b je c t to  th e  in tro d u ctio n  o f  a n y  o th e r  

g ra n ts  m ade b y  th e  com m ission  th an  th e  on e in q u estio n , o r 

a n y  m ap re fe rr in g  to a n y  o th e r  g ra n ts .

Mr . Bacon :^-We are simply showing the locality of this 

grant. For the purpose of our defence it is very important.

T he Court :— I t  seem s to  m e th a t  y o u  are  s h o w in g  n o w  

a co n d itio n  o f th in g s  in th a t  n e ig h b o rh o o d  u n d e r  th e  c h a r g e  

o f  th e  R ip a ria n  C o m m ission  in th e  w a y  o f  g r a n ts  th a t  th e y  

h a v e  m ad e th e re , in c lu d in g  th e  g r a n t  in q u e stio n . Is  th a t  a 

co p y  o f  th e  o r ig in a l m ap on file  in  th e  office o f  th e  -R iparian  

3 0  C o m m ission  ?

A .  Y e s ,  sir.
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By T he Court.
Q . O f  th a t section  o f  D ela w a re  B a y  ?

A .  Y e s ,  s ir .

T h e  Court :— W h a t  is  th e  o b je ctio n , C o lo n e l?

Mr . Potter : — W e ll, I  d o n ’ t  k n o w  w h a t th e y  are  tr y in g  

to  g e t  at, b u t I  o b je c t to  g o in g  in to  a n y  o th e r  g ra n ts .

T h e  Court :— I  d o n ’ t su p p o se  th e y  in ten d  to  g o  in to  

a n y  o th e r tra c t, o n ly  s h o w in g  th is  p a rticu la r  lo c a lity .

Mr . Bacon :— Certainly.

T h e  Court :— T h a t  is a ll r ig h t  ; I  w ill  le t th a t  in . JO

Mr. Bacon :— I offer th ese  tw o  m aps in  ev id e n ce . T h is  

is a co p y  o f w o r k in g  m aps o f  th e  g ra n ts  b e lo w  B e a d o n ’ s C o v e .

(M a rk ed  “ E x h ib it  D  3 .” )

By Mr . Bacon.
Q . W h a t  is th e  o th e r m ap ?

A . I t  is  a co p y  o f  a g e n e ra l office m ap s h o w in g  th e  

g ra n ts  on th e  D e la w a re  B a y  in th a t lo c a lity .

Q . S h o w in g  a ll th e  g ra n ts  m ade b etw een  th e  m o u th  o f  

S tr a ig h t  C re e k  an d  S to w  C re e k  ?

A . Y e s ,  s ir . 2 0

Mr . Bacon :— I offer this in evidence.

(Marked ' ‘Exhibit D 4.” )
W e  offer sh eet N o . 14 o f  P ro f. C o o k ’ s series.

Mr . Potter :— I o b je c t, on th e  g ro u n d  th a t m ap s are  

not evid en ce- T h e y  are  used  for illu s tra tio n .

Mr . Pancoast :— W e  offer th a t fo r th a t  p u rp ose, th e  

purpose o f  i llu s tra tin g  to  th e  w itn e sses  as to  th e  lo c a lity .

T h e  Court :— I w ill  a d m it th a t fo r th a t  p u rp ose.

Mr . Bacon :— I t  is  A t la s  sh e et N o . 14 o f  th e  G e o lo g ic a l 

su rv e y  o f  N e w  J ersey . 30

(M a rk e d  “ E x h ib it  D  5 . ’ ’
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I  o ffer C o a st C h a rt  N o . 125, D e la w a re  R iv e r , C ro ss  

L e d g e  to  P e n n ’ s N e c k , for th e  p u rp o se  o f  il lu s tr a t in g  th e  te s ­

tim o n y  o f  th e  w itn e sses  in re la tio n  to th is  lo c a lity .

Mr. Rotter :— T h a t  is  a U n ite d  S ta te s  S u r v e y  ?

Mr. Bacon :— Yes, sir.

Mr. Potter  :— I t  can  o n ly  be a d m itte d  for th e  p u rp o se  

o f  re feren ce  an d  illu s tra tio n .

T he Court :— I understand they are not offered for any 

other purpose, not to prove any given fact at all, but simply 

I O to be referred to as a matter of illustration.

(M a rk e d  “ E x h ib it  D  6 .” )

Cross Examination.
By Mr . Potter .

Q . H o w  lo n g  d id  y o u  s a y  y o u  h a v e  been in  th e  e m p lo y  

o f  th e  R ip a ria n  C o m m issio n ers  ?

A .  A b o u t  seve n te e n  y e a rs .

Q . C h ie fly  as e n g in e e r  ?

A .  Y e s , s ir

Q . A n d  fo r th e  la st  y e a r  as s e c re ta ry , I b e lie v e  y o u  

2 0  said  ?

A .  Y e s ,  s ir  ; an d  e n g in e e r.

Q . T h e y  h a v e  c o n v e y e d  la n d s o f  th e  S ta te  o f  N e w  J er­

se y  w h ic h  h a v e  p ro d u ced  a la rg e  re v e n u e , h a v e n ’ t th e y , d u r­

in g  th e  la st seven teen  y e a rs  ?

* (O b je cted  to .)

T h e  Court :— T h a t  is a n o to rio u s fa ct. E v e r y b o d y  

k n o w s  th a t.

(Q u e stio n  w ith d r a w n .)

Q . H a v e  th e y  co n v e y e d  la n d s r e a lly  b e lo n g in g  to  

2 o L u t h e r  B a tem a n , j r . ,  to  L u th e r  B a tem a n , as c la im e d ?  Is  it  

n o t p ro b a b le  th a t L u th e r  B a tem a n  p ro d u ced  som e p r o o f  th a t
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h e w a s a t th a t tim e  th e  o w n e r in  fee s im p le  o f  th e  r ip a  or 

shore.

(O b je c te d  to. Q u estio n  o v e rru le d .)

M r . Bacon:— I  o ffer in  e v id e n ce  D eed  B o o k  N o . 169, 

P a g e  385 an d  th e  reco rd  th e re  co n ta in ed .

Mr . Potter :— R eco rd ed  w h e n  ?

M r . Bacon :— I  w ill  g iv e  y o u  th a t  w h e n  I  g e t  d o w n  to  

i t ; o f  a deed b e a r in g  d a te  M a rch  30th, 1883, m ad e b y  C o r ­

n elia  L o re , o f  N e w p o rt, to  L u th e r  B a tem a n , J r ., o f  N e w p o rt, 

for a ll th a t  ce rta in  lo t o f  la n d  s itu a te  in  th e  to w n sh ip  o f  IO 

D o w n e,

T h e  Court :— W h e n  w a s  th a t reco rd ed  ?

M r . Bacon :— A p r il  2d, 1883, n in e  o ’ c lo c k  in th e  fo re­

noon.

T h e  Court :— W h a t  is  th e  o b je c t o f  th a t?

M r . Bacon :— T o  sh o w  th a t  on th e  30th d a y  o f  M a rch , 

1883, th e  t it le  to  th e  m arsh  an d  u p lan d  ly in g  b etw een  B e a d o n ’ s 

C re e k  and D a n ie l’ s C re e k  in  D ela w a re  B a y , w a s  in  L u th e r  

B a tem a n , Jr.

Mr. Potter :— I object to that offer, your Honor. How 20 

does it follow by any process of reasoning that there might 
not have been a deed—

M r . Pancoast :— W e  w ill  sh o w  th a t.

T h e  Court :— I  w ill  o v e rru le  th a t  u n til y o u  co m p lete  it.

M r . Pancoast :— H o w  can  w e  w ith h o ld  it  ?

T h e  Court :— I  w o n ’ t le t it g o  in u n til th e  w h o le  t it le  

is sh o w n .

M r . Pancoast :— W e  offer th is  as on e lin k  in  th e  ch a in  

o f  p r o v in g  th a t  th e  t it le  w a s  in  L u th e r  B a tem a n , J r ., in ste a d  

o f  L u th e r  B a tem a n .

T h e  Court :— W e ll,  su p p o se  y o u  do p ro v e  th a t, h o w  are  

y o u  a n y  b e tter  o ff?  W e  h a v e  a R ip a ria n  G r a n t in 1886. W e  i
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d o n ’ t ca re  w h a t w a s  d on e in  1883.

M r . Pancoast :— D o n ’ t w e  ca re  w h a t w a s  d on e in  1883 

i f  L u th e r  B a tem a n  b o u g h t th is  lan d  an d  h e ld  it  u n til 1886? 

Y o u r  H o n o r  ca n n o t b u t ta k e  n o tice  o f  i t ; i f  w e  sh o w  th e  co n ­

v e y a n c e  to  h im  in  1883, it  is  p re su m a b ly  in  h im  d ow n  to  d ate.

The Court :— I don’t think the deed can go in now.
M r . Pancoast : — W e  ta k e  an e x ce p tio n  to  th e  re fu sa l o f  

th e  offer o f  th is  deed, w h ic h  w a s  in ten d ed  to sh o w  th a t a t th e  

tim e o f  th is  a p p lica tio n  th e  sh o re  la n d  b e lo n g ed  to  L u th e r  

10  B a tem a n , Jr.

(W h ere u p o n  th e  d efen d a n t, b y  h is  co u n se l, p r a y s  a b ill  o f  

e x ce p tio n s , w h ic h  is  a llo w e d  an d  sea led  a c c o r d in g ly .)

G . C . Ludeow,
J. [L.S.]

Mr . Pancoast :— I w ill  m a k e  a n o th e r  offer fo r  th e  sam e 

p u rp o se  o f  a deed from  E th a n  T o re  to  C o rn e lia  L o re , d ated  

F e b ru a r y  16 th , 1882, an d  record ed  in  th e  C le r k ’ s O ffice, in 

B o o k  N o . 168, p a g e  451., c o n v e y in g  th e  sam e sh o re  lan d .

T he Court :— W h a t  is th e  d a te  o f  record  ?

20  Mr. Pancoast :— I h a v e n ’ t th e  d a te  o f  record . D o es 

y o u r  H o n o r  ru le  th a t in  o r o u t ?

T he Court :— I will rule that in.
Mr. Pancoast :— I offer another deed for the same pur­

pose, to show the title—
The Court :—Have you read the description that is in 

that deed ?
M r . Pancoast :— I  th in k  w e  h a v e .

T h e  Court :— W e ll,  I  w o u ld  lik e  to  k n o w  w h a t th e  d e ­

scrip tio n  is. I t  co v e rs, y o u  sa y , th e  sh o re  la n d ?

30 Mr. Pancoast :—T h a t  is  w h a t  w e  offer it  for.

T h e  Court :— H a v e  y o u  seen it , C o lo n e l ?

Mr. Potter : — N o . Sir.
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T he Court :— I will withdraw my proposition to let that 
in and will withdraw that for the present.

(W h e re u p o n  th e  d efen d a n t, b y  h is  co u n se l, p r a y s  a  b ill 

o f  e x ce p tio n s , w h ic h  is a llo w ed  an d  sealed  a c c o r d in g ly .)

G . C . Eudeow,
J. ¡X.S.]

Mr. Pancoast :— T h e n  I o ffer for th e  sam e p u rp o se  a 

deed b y  N o a h  Joh n so n  an d  S a ra h  h is  w ife  to  G e o rg e  C ross- 

le y , d ated  A p r i l  i s t ,  180 1, reco rd ed  in B o o k  o f  D eed s N o . 3, 

on  p a g e  189, in  th e  C le r k ’s  O ffice o f  th is  c o u n ty . O f  co u rse  IO  

a ll th ese  d eed s I  h a v e  re ferred  to  are  reco rd ed  in  th e  C le r k ’ s 

O ffice o f  th is  c o u n ty .

T h e  Court :— T h a t  is th e  sam e p ro p e rty  ?

Mr. Pancoast :— Y e s ,  s ir  ; th e  sh o re  land.
The Court :— I will withhold it for the present. I want 

to see those deeds.
Mr. Pancoast :— I  offer a d e v ise  b y  last w ill  a n d  te s ta ­

m ent o f  E th a n  T o re  to  E th a n  T o re , p ro v e d  A p r il  2 1st, 1847, 

record ed  in  th e  S u r r o g a te ’ s O ffice o f  th is  c o u n ty  in  B o o k  D  o f  

W ills , p a g e  205. 2 0

T h e  Court :— I ta k e  th e  sam e co u rse  w ith  th a t. I 
w o u ld  lik e  to w ith o ld  m y a p p ro v a l o f  th em  u n til I  can  see 

and learn  m ore a b o u t th e  d e scrip tio n s.

Zebulon Polhamus, sworn.
Direct Examination.

By Mr. Bacon.
Q . C a p ta in  P o lh a m u s, w h e re  do y o u  resid e  ?

A .  E e e sb u rg .

Q. This county ?
A. Y e s , sir. 30

Q . H o w  lo n g  h a v e  y o u  resid ed  th e re  ?
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A . I  h a v e  resid ed  in L e e s b u rg  a b o u t fo rty -th re e  y e a rs . 

B y  T he Court.
Q . W h e r e  is  L e e s b u rg , in th is  c o u n ty  ?

A . Y e s ,  s ir  ; in  th is  c o u n ty .

Q . H o w  fa r  from  h e re  ?

A . T e n  m iles b e lo w  M illv il le , tw e n ty  m iles from  h ere. 

By Mr. Bacon.

Q . H o w  lo n g  h a v e  y o u  been in  th e  o y s te r  b u s in e ss ?

A . I  h a v e  been in  th e  o y s te r  b u sin e ss  fo rty  y e a rs .

1 0  Q . D o  y o u  ow n  a n y  o y s te r  bed s ?

A .  Y e s , s ir .

Q . H a v e  y o u  a n y  o y s te r  g ro u n d s  in D e la w a re  B a y  an d  

M a u rice  R iv e r  C o v e  ?

A .  I  h a v e  in M a u rice  R iv e r  C o ve.

Q . Do y o u  k n o w  th e  lo c a lity  in D ela w a re  B a y  k n o w n  as 

B e a d o n ’ s C o v e ?

A .  Y e s , sir.

Q . D id  y o u  e v e r  c a tch  a n y  o y s te rs  in  B e a d o n ’ s C o v e  ?

A .  Y e s , sir.

2 0  Q. W h e n  d id  y o u  first co m m en ce c a tc h in g  o y ste rs  
th e re  ?

Mr . Potter :— I  o b je ct. T h a t  is  a q u estio n  le a d in g  up 

u n d o u b te d ly  to  a p roffer o f  p r o o f as to  th e  fa ct w h e th e r  o r  n ot 

th is  g ro u n d  o f  th e  p la in tiffs  w a s  a n a tu ra l o y s te r  bed. I  s u b ­

m it th a t  u n d er no c ircu m sta n ces sh o u ld  su ch  te stim o n y  be 

a llo w e d  in th is  case. T h e  d efen d a n ts c la im  th a t th a t q u e stio n  

is  se ttle d  b y  a la w  p assed  and a p p ro v e d  on th e  17 th  o f  M a rch , 

1882, fou n d  in  P a m p h le t  L a w s  o f  1882. p a g e  107 an d  108. 

T h e  t it le  o f  th a t la w  is, “ A  fu rth e r  su p p le m e n t to  th e  a c t  

30 e n tit le d  ‘ A n  a ct for th e  b e tter  en fo rce m e n t in M a u rice  R iv e r  

C o v e  an d  D e la w a re  B a y  o f  th e  act e n tit le d  ‘A n  act fo r th e
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p re se rv a tio n  o f  c la m s an d  o y s te r s , ’ a p p ro ve d  A p r il  fo u rte en th , 

one th o u sa n d  e ig h t  h u n d re d  a n d  fo r ty - s ix , and o f  th e  su p p le ­

m en ts th e re to  ’ ”  *

T h e  first section  e n a cts  as fo llo w s : (R e a d s.)

N o w , th a t e v id e n tly  ca n n o t a p p ly  to th e  lo c a lity  w h e re  

th e  p la in tiffs ’ b ed  is s itu a te d , b ecau se  th a t  is  n e ith e r  on a n y  

o f  th e  w e ll k n o w n  bed s m en tion ed , n o r d oes th e  w a te r  th e re  

fa ll b are  as b ars w ill, an d  does n o t in p o in t o f  fa c t fa ll b a re  

at lo w  t i d e ; b u t th e y  c la im  th a t  th e  secon d  section  

is th e  sectio n  w h ic h  a u th o rize d  th is  d e fen d a n t to  g o  on  an d  i o  

ca tch  p la n te d  o y s te rs  o f  th e  d efen d a n t. N o w , I  co n ten d  th a t  

th e  co n te n tio n  o f  th e  d efen d a n ts on th a t p o in t is  e n tir e ly  at 

fa u lt, for th re e  reason s. T h e  a c t, b e in g  a su p p lem en t to  an 

o r ig in a l a ct, as to  M a u rice  R iv e r  C o v e , is  e v id e n tly  u n c o n ­

stitu tio n a l ; an d  I do n ot k n o w  th a t I  can  do a n y  b e tte r  a t 

th is  p o in t th a n  to  p resen t a p o rtio n  o f  th e  v e r y  a b le  b r ie f  o f  

m y frien d  w h ic h  h e  p resen ted  b efore  th e  S u p re m e  C o u rt to  

quash  th e  in d ic tm e n t a g a in s t  th is  d efen d a n t. H e  a rg u e d  

th a t th e  w h o le  sch em e o f  th e  M a u rice  R iv e r  C o v e , p rio r  to  

th e  o rg a n iz a tio n  o f  th e  M a u rice  R iv e r  C o v e  A s s o c ia tio n , th a t  2o  

w as m ad e p rio r  to  th e  am en d m en t to  o u r  c o n s titu tio n — th e  

w h o le  fra m in g , h e  a rg u e d , o f  th is  se ries  o f  acts  is  u n c o n s titu ­

tion al an d  v o id , an d  h e  a rg u e d  it  w ith  g re a t force, an d  h is  

a rg u m e n t co u ld  n o t be a n sw ered . I  tried  to. M y  in fo rm a ­

tion is from  one o f  th e  co u rt th a t th e y  cam e to  th e  c o n ­

clu sion  th a t th is  series o f  acts  w a s u n co n stitu tio n a l, b u t th e y  

th o u g h t it p u b lic  p o lity  to  find som e o th e r  m ean s to q u a sh  

th e  in d ictm e n t, and th e y  fou n d  it. M y  frien d  om itted  to  sta te  

th e reason . I t  w a s  a ll p rin ted .

T he CourTj — D id  th e  S u p re m e  C o u rt h o ld  th o se  la w s  

u n co n stitu tio n a l ?

Mr . Potter :— N o  ; th e y  e x p re sse d  th a t  o p in io n  pri-
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vately, but they thought it public policy to quash the indict­
ment, and found some other reason.

T he Court :— I would like to know just exactly what 
that question has to do with the case now.

Mr. Potter :— I don’t know, but I have been told that 
a large number of witnesses have been subpoenaed here to 
prove that this locality was a natural oyster bed.

T h e  Court :— T h e y  w o n ’ t  c e r ta in ly  be a b le  to  p ro v e  

th a t  as a g a in s t  th a t r ip a ria n  g r a n t. T h e y  h a v e  g o t  to  d efeat 

IC)th a t  r ip a ria n  g r a n t  b efore  th e y  can  g e t  it  in .

Mr . Potter :— T h e n  my o b jectio n  h o ld s  g o o d ?

T h e  Court :— I f  it  is  d o n e for th e  p u rp o se  o f  p r o v in g  it  

a n a tu ra l o y s te r  bed I  w ill  o v e rru le  it.

Mr . PancoasT:— T h e  C o u rt m ista k e s  o u r p o sitio n , I th in k . 

F ir s t , w e  h o ld  th a t  th is  g r a n t  is  v o id , and seco n d , w e  s a y  i f  i t  

is  n o t v o id , i f  th e  R ip a ria n  C o m m issio n ers h a d  th e  r ig h t  to  

m a k e  th e  g ra n t, th e y  h a d  n o t th e  r ig h t  u n d e r  a n y  v ie w  o f  th e  

la w  to  m a k e  a g r a n t  o f  a n a tu ra l o y s te r  bed.

T h e  Court :— T h a t  co m es in  th e  o th e r  q u estio n  w ith  

20  th e  fa c t o f  th e  r ip a ria n  g ra n t.

Mr . Pancoast :— T h e  r ip a ria n  g ra n t m a y  be g o o d  fo r 

a n o th e r  p u rp o se  ; it  m a y  be bad fo r th e  p u rp o se  o f  g r a n t in g  a 

n a tu ra l o y s te r  b ed . W e  s a y  w h e th e r  it  is  g o o d  o r b a d , 

w h e th e r  m ade w ith  a u th o r ity  o r  w ith o u t a u th o r ity , it  d o es 

n o t c o v e r  th is  n a tu ra l o y s te r  bed  w h ic h  w e  p ro p o se  to  s h o w  

w a s  th ere .

T h e  Court :— I  d o n ’ t  th in k  th e  e v id e n ce  is  a  m a tter o f  

v e r y  m u ch  co n seq u en ce. I f  it  w a s , on e  w itn e ss  co u ld  s a y  

th a t  th e re  w a s  a n a tu ra l o y s te r  bed th e re . T h e r e  is  n o  n eed  

2 G o f  o u r  g o in g  in to  th a t  q u estio n . I  su p p o se  y o u  p io p o se  to  

p ro v e  b y  th is  w itn e ss  th a t  th e re  w a s a n a tu ra l o y s te r  bed 

th ere .
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Mr . Pancoast :— Y e s , sir.

T h e  Court :— T h e n  I w ill o v e rru le  it . T h e n  i f  y o u  

h a v e  g o t  ju s t  as fa r  as y o u  w a n t to  g o , y o u  can  ta k e  th a t 

q u estio n  u p  ; b u t i f  th a t rip a ria n  g ra n t stan d s, th a t  qu estio n ,

I sa y , ca n n o t g o  in to  th e  case. I  w ill o v e rru le  it  a lto g e th e r  

so as to  le t th e  w h o le  q u estio n  g o  to  th e  S u p re m e  C o u rt, so 

as to  se ttle  th a t q u estio n  w h e th e r  th e re  is  su ch  a th in g  as a 

sta te  r ig h t  to  c o n v e y , w h e th e r  th e re  are  n a tu ra l o y s te r  bed s 

th ere  o r a n y  o th e r  th in g . I t  seem s to  m e it can  a ll b e  p u t in 

a v e r y  sh o rt com pass. 1 °

Mr. Pancoast :— T h e  offer o f  th e  d efen d a n t is  to  p ro v e  

b y  th is  an d  o th e r  w itn e sse s  th a t  th e  o y s te rs  a lle g e d  to  h a v e  

been ta k e n  from  th e  p la in t if f  w e re  ta k e n  from  a n a tu ra l o y s te r  

bed in  e x is te n c e  a t th e  lo c u s  in q u o  p rio r  to  p la in t i f f s  r ip a r ­

ian  a p p lica tio n  an d  u p  to  th e  d ate  o f  th e  p la in t i f f s  rip a ria n  

g ra n t w h ic h  h as been offered in ev id en ce .

T h e  Court :— T h e  C o u rt o v e rru le s  th is  o ffer, h o ld in g  

th a t th e  p la in t if f  h a s  a fee sim p le  t it le  to  th e  la n d s  in q u estio n  

u n d er th e  R ip a ria n  C o m m issio n ers ’ deed in e v id e n ce , E x h ib it  

N o. I.: 20
(W h e re u p o n  th e  d efen d an t, b y  h is  co u n se l, p ra y s  a b ill 

o f  e x ce p tio n s , w h ic h  is a llo w e d  an d  sealed  a c c o r d in g ly .)

G. C. Ludlow ,
J. [L.S.]

T h e  Court :— I  d o n ’ t see w h a t  o b je c tio n  th e re  is  to  

th at. I f  th a t r ip a ria n  g r a n t  c o v e rs  it , w h e th e r  it  w a s a nat- 

ural o y s te r  b ed  o r n o t m a k e s  no d ifferen ce.

Mr . Pancoast :— T h e  d efen d a n t o ffers to  p ro v e  b y  th is  

w itn ess on th e  stan d , th e  d efen d an t, an d  o th ers, th a t th e  lo cu s 

in q u o  is  n o rth  o f  so u th w e st lin e  as th e  sam e w a s e sta b lish e d  30 

b y  S e ctio n  12 o f  th e  act o f  M a rch  8th, 1882, ( L a w s  o f  1882, 

p a g e  55) and as th e  sam e h a s been a lte red  an d  e sta b lish ed  b y
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th e  a ct o f  A p r il  3d, 1893, (L a w s o f  1893, p a g e  1 0 1 ,)  an d  

th a t  th e  p la in t if f  s ta k e d  u p  th e  sa id  lo cu s in  q u o  an d  p la n te d  

th ereo n  th e  o y s te rs  in  q u e stio n , c o n tra ry  to  th e  p ro v is io n s  o f  

th e  sa id  a ct an d  th e re b y  fo rfe ited  th e  sa m e to  th e  p u b lic .

Mr . Potter :— T h a t  offer is  i l le g a l u pon  tw o  g ro u n d s  : 

first, th a t  th e  a ct o f  1882 is th e  v e r y  a ct w h ic h  w a s  a rg u e d  so 

fo rc ib ly  as b e in g  u n c o n stitu tio n a l b y  m y  frien d  u p on  th e  

m o tion  to  q u a sh  th is  in d ic tm e n t ; an d  se c o n d ly , th a t  a c t is  

a lso  a su p p le m e n t to  an  a c t e n titled  “ A  fu rth e r  su p p le m e n t 

I 0 to  an  a ct fo r th e  b e tte r  e n fo rcem en t in  M a u rice  R iv e r  C o v e  

an d  D e la w a re  B a y  o f  th e  a ct e n titled  “ A n  a c t fo r th e  p re se r­

v a tio n  o f  c la m s an d  o y s te rs , e t c . , ”  an d  it o n ly  a p p lie s  to  th o se  

p erso n s w h o  a re  p la n tin g  u n d e r  th e  p a tro n a g e  o f  th e  M a u rice  

R iv e r  C o v e  A s s o c ia tio n , u n d e r  th e  g e n e ra l p erm issio n  o f  th e  

S ta te  to  s ta k e  o u t an d  o c c u p y  g ro u n d  fo r  th e  p u rp o se  o f  

p la n tin g  an d  g r o w in g  o y s te rs  in M a u rice  R iv e r  C o v e , an d  it 

d oes n o t a p p ly  to  p erso n s p la n tin g  u p on  th e ir  ow n  g ro u n d  

an d  n o t th e  g ro u n d  o f  th e  S ta te  in  D e la w a re  B a y . T h e  a ct, 

as I  sa y , a p p lie s  o n ly  to  th o se  p erso n s w h o  w e re  p la n tin g  

2 0  u n d e r  th e  g r a n ts  o f  th e  S ta te  u n d e r  th e  g e n e ra l cu sto m  ; th a t  

is , b y  s ta k in g  up g ro u n d s  and p la n tin g  th ereo n . I t  d oes n o t 

a p p ly , n o r w a s  it  in ten d e d  to  a p p ly , to  a n y o n e  p la n tin g  u p o n  

th e ir  o w n  g ro u n d .

T h e  Court :— I  o v e rru le  th a t offer, J u d g e , b ecau se, as  I  

h e ld  b efo re , th e  t it le  o f  th e  S ta te , as sh o w n  b y  th e  C om m is­

s io n e rs ’ d eed , o v e rr id e s  a ll th e se  q u estio n s.

(W h e re u p o n  th e  d efen d a n t, b y  h is  co u n se l, p r a y s  a b ill  

o f  e x ce p tio n s , w h ic h  is  a llo w ed  an d  sea led  a c c o r d in g ly .)

G. C. L u d e o w ,

30 j- [L-S ]
By Mr . Bacon.

Q . C a p ta in , d id  y o u  g o  on th is  R ip a ria n  g ro u n d  o f  B ate-



m an, c la im ed  b y  B a tem a n , in  A p r i l ,  1894?

A .  Y e s ,  sir.

Q. F o r  th e  p u rp o se  o f  c a tc h in g  o y s te rs  ?

A . Y e s ,  sir.

Q . H o w  m a n y  o y s te rs  d id  y o u  ta k e  in A p r i l ,  1894, from  

th e  B a tem a n  g ro u n d  as referred  to  in  th is  case  ?

A . T o  th e  b e st o f  m y  k n o w le d g e , from  C a p ta in  B a te ­

m a n ’ s  g ro u n d s, I  to o k  a b o u t se v e n ty -fiv e  b u sh e ls . A fte r  th e y  

h ad  been cu lle d  from  th e  sh e lls , I  d o n ’ t th in k  th e re  w o u ld  

h a v e  been a n y  o v e r. T h e r e  m ig h t  h a v e  b een  a fe w  o v e r  IO 

se v e n ty -fiv e  b u sh els. W h e n  I  g o t  to C a p ta in  B a te m a n ’ s 

g ro u n d , th e y  h ad  it  p r e tty  w e ll ro o ted  u p . H e  to ld  m e on th e  

1st o f  A p r il th a t i f  I  w o u ld  n ot g o  on h is  g ro u n d , h e  sa id  

h e  w o u ld  n o t com e in  b efo re  th e  M a y  term  o f  C o u rt. I  s a y s  I  

w o u ld  g iv e  in  to  h is  co n d itio n s. I  sa y s , “ I f  I  see y o u  th e re  I  

w ill  g o  l ik e w is e / ’ • I  w e n t u p  th e  b a y  and I  seen s ix te e n  o r  

e ig h te e n  b o a ts  in th ere. S a y s  I ,  “ B o y s , th e y  a in ’ t  s t ic k in g  to  

th e ir  w o rd . T h e y  are  c a r r y in g  th e ir  o y s te rs  a w a y  before 

C o u r t .”  W h e n  I  cam e u p  I  seen tw e n ty -fiv e  o r th ir ty  b o ats 

in  th e re  w ith  th em . I w e n t to  w o r k  o u tsid e  o f  B e a d o n ’ s 20 
P o in t B a r. I  c a u g h t  p a rt o f  a d e ck  lo ad . I  sa y s, “ I  am  

g o in g  to  be a m an o f  m y  w o r d .”  I  sa y s , “ I f  th e y  g o  in  th e re  

b efo re  M a y  C o u rt, I  w o u ld  g o  a ls o .”  I w e n t in  th e re  an d  

th e y  w e re  ro o tin g  and g o u g in g . T h e r e  w a s  tw e n ty  odd b o ats 

in th e re , an d  it  w a s  o n ly  n o w  an d  th e n  th a t  y o u  co u ld  g e t  a 

h a u l. B a tem a n  said  th e y  h ad  b o a ts  in  th e re  a w e e k  b efo re  

th a t, so h e  h ad  h is  o y s te rs  p re tty  w e ll d ru g  off, an d  it  w a s  

p re tty  m u ch  h a lf  sh e lls  th a t I g o t  o ff  th o se  g ro u n d .

Q. H o w  lo n g  h ad  B a tem a n  been ta k in g  th e  o y s te rs  o ff 

th e  g r o u n d s ?  ->0

A . T h e  o y s te rm e n  to ld  m e th e y  seen h is  b o a t in  th e re  

the S a tu r d a y  b efore  th a t.
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(O b je c te d  to .)

T he Court :— T h a t  w o n ’ t  do.

Q . I  m ean, h o w  m a n y  y e a rs  h a d  h e  been ta k in g  o y s te rs  ?

A .  I  g u e ss  h e  h a d  been ta k in g  th em  e v e r y  y e a r . T h a t  

is  w h a t th e y  to ld  m e. I  g u e ss  h e  h ad .

Q . W e  d o n ’ t w a n t that% Y o u  d o n ’ t  k n o w  ?

A . N o , sir.

Q . T h e  d a y  y o u  w e n t in  th e re , d id  y o u  h a v e  a n y  o y s te rs  

on  th e  d e ck  o f  y o u r  b o a t b efo re  y o u  w e n t in ?

IO  A .  Y e s ,  sir.

Q . A n d  w h a t y o u  g o t  from  th e  B atem an  g ro u n d , d id  y o u  

p u t on d e ck  w ith  th e  o th e rs  ?

A .  Y e s ,  sir.

Q . H o w  m a n y  tim e s  w e re  y o u  th e re  ?

A .  I  w a s in th e re  th re e  d ifferen t tim e s  on C a p ta in  B a te ­

m a n ’ s g ro u n d .

Q . H o w  m a n y  o y s te rs  d id  y o u  ca tch  on a ll th re e  o cca ­

sio n s p u t to g e th e r  ?

A .  A l l  th re e  o cca sio n s I  d id n ’ t g e t  o v e r  se v e n ty -fiv e  

20  b u sh e ls  a lto g e th e r.

Q . N o t o v e r  se v e n ty -fiv e  b u sh e ls  ?

A . N o , s ir  ; to  th e  b est o f  m y  k n o w le d g e  i f  th e y  h a d  

been  cu lle d , th e y  w o u ld  not h a v e  been o n ly  se v e n ty -fiv e  

b u sh e ls . I t  w a s o n ly  n o w  an d  th en  th a t I  g o t  a h a u l, n o w  

an d  th e n .

Q. W h y  w a s  th a t ?

A .  H e  had  a lo t o f  b o a ts th e re , re p la n tin g  fo r  h im .

Q. I t  w a s b ecau se  th e re  w a s a la r g e  n u m b er o f  o th e r  

b o a ts  th e re  ?

, 0 A .  Y e s ,  sir.

Q . C a p ta in , h o w  m u ch  w e re  th ese  o y s te rs  w o rth  a 

b u sh e l th a t  y o u  g o t on  B a te m a n ’ s g ro u n d .



A . I  co u ld  h a v e  g o t th e  sam e o y s te rs  o u t o f  th e  b a y  

for th ir ty - fiv e  ce n ts  p u t on m y  d e ck s. T h ir ty - f iv e  to  fo r ty  

cen ts w a s th e  h ig h e s t.

Q. W a s n ’ t th e re  b o a ts  th a t w o rk e d  th e re  w ith  y o u  b e ­

sid es B a te m a n ’s b o a ts ?

A .  Y e s ,  sir.

Q . H o w  m a n y  b o a ts do y o u  su p p o se  y o u  sa w  on  B a te ­

m a n ’s g ro u n d  th e  d a y s  y o u  w e re  th e re  ?

A .  I  co u ld  sa fe ly  s a y  th a t I sa w  o v e r  tw e n ty  sa il.

Q . Besides Bateman’ s boats? IO

A . Y e s ,  s i r ; in  th e  th re e  d a y s, I  m ean , a t d ifferen t 

tim es.

Cross Examination.

B y  Mr . Potter.
Q . C a p ta in , w h a t  sch o o n e r w e re  y o u  s a ilin g  w h e n  y o u  

w e re  ta k in g  o y s te rs  from  M r. B a te m a n ’ s g ro u n d  ?

A .  T h e  sam e on e y o u  h a v e  been n a m in g  a ll th e  tim e.

Q . T h e  R o g e r s  ?

A .  Y e s ,  sir.

Q. W h a t  is  a fu ll an d  fa ir  estim a te  in  o rd in a ry  w o r k  o f  2 0  

h e r d e ck  lo a d  c a p a c ity  in  b u sh e ls  ?

A .  I  n e v e r  h a d  fiv e  h u n d red  b u sh e ls  on h e r d e c k  b u t 

on ce, an d  th a t  w a s  in  th e  C h e sa p e a k e . W e  b u ried  h e r  

w in d e rs  a ll o u t o f  s ig h t.

Q . D o  y o u  k n o w  C a p ta in  H a r r y  B . G a n d y  ?

A .  Y e s , sir.

Q . D id  y o u  h e a r  h is  te s tim o n y  th is  m o rn in g , th a t  y o u  

h a d  to ld  h im  soon a fte r  y o u  to o k  th o se  o y s te rs  th a t  y o u  g o t  

fo u r  as p r e tty  d e ck  lo a d s as y o u  e v e r  sa w  ?

A .  Y e s ,  s ir  ; b u t I  d e n y  th e  c h a rg e . 30

Q . D id  y o u  h a v e  a n y  co n v e rsa tio n  w ith  him  ?
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A . I  d o n ’ t rem em ber e v e r  h a v in g  a n y  co n v e rsa tio n  w ith

h im .

M r . Pancoast :— I  b e g  le a v e  to  s a y  to  y o u r  h o n o r th a t 

i f  y o u r  H o n o r  d oes n o t in ten d  to  re ce iv e  th e  d eed s an d  w ill  

o ffered  b y  th e  d e fen d a n t to  sh o w  th e  t it le  to  th e  sh o re  la n d  

w a s  not in  L u th e r  B a tem a n  a t th e  tim e  o f  h is  sa id  a p p lica tio n  

and g r a n t, th en  w e  h a v e  n o  fu rth e r  e v id e n ce  to  offer.

T h e  Court :— W e ll,  I  te ll y o u , J u d g e , I  w a n te d  to  see 

an d  u n d e rsta n d  th e  n a tu re  o f  th a t lin e  o f  th e  case. I  h a v e n ’ t 

I o  seen th ese  d eed s an d  C o lo n e l P o tte r  s a y s  h e  h a s  n o t seen 

th em . I  w o u ld  lik e  to  k n o w  before  I  re je c t th em  ; i f  y o u  

h a v e  a d o cu m en t o r p r o o f  o r a n y th in g , sh o w  m e ju s t  w h a t 

th is  p o in t is  y o u  m a k e  a g a in s t  th is  g r a n t. I  w o u ld  lik e  to  

see it.

M r . Pancoast :— I f  th e  C o u rt w o u ld  a d jo u rn  a t th is  

p o in t w e  co u ld  h a v e  th is  a ll in p ro p e r sh ap e.

Adjourned till M a y  8th , i8p 6, i o  a. m.

Bridgeton, N. J .,  May 8, 1896. 
Benjamin T . Poweee» sworn.

20  Direct Examination.

By Mr . Bacon.
Q . M r. P o w e ll, are  y o u  an  a tto rn e y  a t la w  o f  th is  S ta te  ? 

A .  I  am .

3«

Q . P r a c tis in g  y o u r  p ro fessio n  in  th is  c o u n ty  ?

A .  I am .

Q . A t  C e d a rv ille  ?

A .  Y e s ,  sir.

Q . D id  y o u  k n o w  L u th e r  B a tem a n  in  h is  life  tim e  ?

A .  I  d id .

Q . W e re  y o u  e m p lo y ed  b y  L u th e r  B a tem a n  in  M a y ,
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1883, to  m a k e  an a p p lica tio n  to  th e  R ip a ria n  C o m m issio n ers 

fo r a g r a n t  o f  la n d  u n d e r th e  tid e -w a te rs  o f  D e la w a re  B a y  a t 

B e a d o n ’s C o v e ?

A .  I  w a s .

Q. I  sh o w  y o u  E x h ib it  1 for th e  d efen d a n t, b e in g  th e  

r ip a ria n  a p p lica tio n , an d  a s k  y o u  w h e th e r  th a t  is  in  y o u r  

h a n d w rit in g  ?

A . I t  is.

Q . T h e  w itn e ss  to  th a t p a p e r is  Jam es P o w e l l ; h e  w a s  

y o u r  fa th e r  ? IO

A .  Y e s ,  sir.

Q . H e  is  n o w  d eceased  ?

A .  Y e s ,  s ir .

Q . T h a t  is  h is  h a n d w r it in g  as w itn e ss  ?

A . Y e s ,  sir.

Q . D o  y o u  k n o w  w h o se  s ig n a tu re  th a t  is  to  th e  a p p li­

catio n  ?

A .  A l l  I  k n o w  is  w h a t th e  w r it in g  sa y s .

Q . W h a t  it  p u rp o rts  to  be ?

A .  Y e s , s ir . 2 0

Mr . Potter :— W h a t  s ig n a tu re  d id  y o u  la st in q u ire  o f  

h im  a b o u t ?

Mr . Bacon :— T h e  s ig n a tu re  o f  th e  a p p lica n t.

Mr. Po t t e r :— L u th e r  B a te m a n ’ s s ig n a tu r e  ?

Mr . Bacon :— Y e s ,  sir.

Mr . Potter : — W e ll, h is  re p ly  w a s , a ll he k n e w  a b o u t it  

w a s w h a t th e  w r it in g  sa id . T h a t  d oes n ot m a k e  h im  co m ­

p eten t to  p ro v e  h is  s ig n a tu re .

B y  Mr . Pancoast.
Q . D id  y o u  e v e r  see L u th e r  B a tem a n  w rite  ? 3 0

A . N o t th a t I  e v e r  k n o w  o f  a t p resen t.



IIO

Mr . Potter : I raise the point that he is not the proper
person to prove the signature.

Mr . Bacon :— We haven’t made any attempt to prove it, 
Colonel.

By Mr . Bacon.
Q . N o w , M r. P o w e ll, I  sh o w  y o u  E x h ib it  A  m a rk ed  fo r 

Id e n tifica tio n , b e in g  th e  p a p e r  en d orsed  “ S e a rch  s h o w in g  

E u th e r  B a te m a n ’s t i t le ,”  a n d  a s k  y o u  i f  th a t  is  in  y o u r  h a n d ­

w r it in g ?

10 A. Yes, sir.
Q . I s  th a t an  a b stra c t o f  th e  t it le  to  th e  p ro p e rty  d e ­

scrib ed  in  th e  a p p lica tio n  m ad e b y  E u th e r  B a tem a n  fo r  th e  

r ip a r ia n  g r a n t  b y  th e  p re v io u s  p a p e r  w h ic h  y o u  h a v e  id e n ti­

fied  ?

T he Court :— Is that a search you have there ?
Mr . Bacon :—It is an abstract of title.
Mr. Potter :— Who is it prepared by ?
Mr . Bacon :— By Mr. Powell himself.
Mr . Potter :— Is it in his handwriting?

2 0  M r . Bacon :— H e  s a y s  so.

Mr . Potter :— What is the date of it ?
Mr. Bacon :— I t  is  th e  p a p e r  m a rk e d  “ E x h ib it  A  fo r  

Id e n tific a tio n ”  y e s te rd a y .

Mr. Potter :— W ill you let me look at it ?
Mr. Bacon :— You looked at it yesterday.
Mr . Potter :— Well, I want to look at it now if you are 

going to offer it in evidence.
Mr . Bacon :— I  h a v e  n o t g o t  th a t  fa r  y e t. I  am  g o in g  

to i f  I  g e t  th a t far.

3 0  Q- (Q u e stio n  re p e a te d .)  Is  th a t an a b stra c t o f  th e  t it le  

to  th e  p ro p e rty  d escrib ed  in  th e  a p p lica tio n  m ad e b y  E u th e r
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B atem an  fo r th e  rip a ria n  g ra n t, b y  th e  p re v io u s  p a p e r W hich 

y o u  h a v e  id en tified  ? 1

T h e  Court :— W h a t  is th e  o b je ct o f  th a t  ?

Mr . Pancoast :— T h e  o b je c t o f  th is  p ro o f an d  th e  o th e r  

p ro o fs th a t  w e  h a v e  g o t  to  offer, as I su p p o se  is w e ll k n o w n  

to  th e  C o u rt, is  to  sh o w  th a t  L u th e r  B a tem a n  w a s  n o t th e  

o w n e r  o f  th e  sh o re  la n d  a d jo in in g  th e  la n d  u n d e r w a te r  d e­

scrib ed  in  h is  g ra n t.

Mr . Potter :— I o b je ct, y o u r  h o n o r, to  a n y  te stim o n y  

w h a te v e r  on th^t p o in t. T h e  g r a n t  h a s  th is  p ro v is io n  in  it , IO  

an d  it  is  a m ere  p r o v is o :  “ P ro v id e d , h o w e v e r , th a t  i f  th e  

sa id  L u th e r  B a tem a n  is n o t th e  o w n e r o f  th e  g ro u n d  a d jo in ­

in g  th e  la n d  u n d er w a te r  h e re b y  c o n v e y e d , th en  an d  in  th a t 

case, th is  co n v e y a n ce , so far as i f  b in d s th e  S ta te , and a ll 

co v e n a n ts  h ere in  co n ta in ed , are  v o id .”

T h e  o b je c t o f  th is  te stim o n y  is to  sh o w  in th is  s u it  th a t  a 

solem n g r a n t  o f th is  S ta te  m ade u n d er its  sea l an d  b y  its  R i ­

p arian  C o m m ission ers, in c lu d in g  th e  G o v e rn o r, w a s  m ade 

w ith o u t a u th o r ity  a n d  is v o id . N o w , I  in s ist, and d esire  to  

in sist s tr o n g ly , b ecau se  th is  case  seem s to  h a v e  g o tte n  d ow n  20  

to  a v e r y  n a rro w  p o in t on th e  p a rt o f  th e  d efen d a n t, th a t th a t  

ca n n o t be d on e in  th is  su it. T h a t  p ro v iso  is a p ro v iso  in serted  

b y  th e  S ta te  fo r its  ow n  p ro te c tio n , so  th a t i f  it  m a k e s a n y  

g ra n t it  can  re ca ll it  a t a n y  tim e, b y  p ro p e r le g a l p ro ce ed in g s 

for th e  p u rp o se. N o w , m y  frien d  sa id  th is  q u estio n  w a s 

raised  an d  a d ju d ica te d  in  th e  case  o f  F itz g e r a ld  v s . F a u n c e  in  

th e  G lo u c e s te r  c irc u it , and a fte rw a rd s  ta k e n  u p  an d  reversed  ; 

th a t th e re , u p on  th e  p r o o f o f  a  m ere easem en t in F a u n c e  th e  

C o u rt o f  E r ro rs  for th e  first tim e b ro u g h t fo rw a rd  a q u e s­

tion  w h ic h  h ad  n o t been ra ised  in a n y  o f  th e  co u rts  b e lo w , o
a lth o u g h  th e re  w e re  se v e ra l co u n se l on b o th  sid es, G r e y  &  

G r e y  fo r th e  p la in t if f  an d  m y frien d  fo r  th e  d efen d an t ; th a t
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u p on  m ere o ra l p ro o f o f  an easem en t b etw een  th e  g r a n t  to  th e  

p la in t if f  an d  th e  tid e  w a te r  ; th a t th e y  h e ld  th a t  even  i f  a  m an 

h e ld  an  easem en t, n a m e ly , a r ig h t  to  fish , b etw een  th e  a p p li­

ca n t fo r th e  rip a ria n  g r a n t  an d  the w a te r , th a t  w o u ld  b a r th e  

g ra n t.

N o w , y o u  see, y o u r  H o n o r, th a t  case  stood  in th is  p o si­

tio n . T h e r e  w a s  a s u it  b r o u g h t b y  F itz g e r a ld  a g a in s t  F a u n ce , 

as I  re m em b er, an d  v a r io u s  d eed s w e re  in tro d u ce d  u pon  b o th  

sid es to  sh o w  tit le  in  F itz g e r a ld , or in  F a u n c e , w h o e v e r  

IO b r o u g h t th e  su it. T h a t  w a s  th e  o b je c t o f  th e  in tro d u ctio n  o f  

th ese  deeds. N o w , w h e n  th e y  cam e u p  b e fo re  th e  C o u rt o f  

E rro rs , th e  co u rt, in  c o n s tru in g  th ese  d eed s, h e ld  th a t th e  

p la in t if f  d id  n o t h a v e  a t it le  w h ic h  re ach ed  to  th e  w a te r ’ s 

e d g e , b u t th a t th e  t it le  w h ic h  w o u ld  h a v e  ju s tifie d  

th e  g r a n t  w a s  in th e  d efen d a n t, n o t b y  v ir tu e  o f  a n y  

easem en t o r r ig h t  to  fish , b u t b y  v ir tu e  o f  a p o sitiv e  deed in 

fee sim p le . Y o u  re co lle c t th e  fo rce  w ith  w h ic h  m y  frien d  

d w e lt  on th e  C o u r t ’ s r u lin g  th a t h e  h ad  a m ere title  to  fish , an d  

th e  C o u r t ’ s s u g g e s t in g  to  th e  co u n se l th a t  th e  C o u rt m erely  

c o n stru in g  th e  deed, th a t th a t deed  c o n v e y e d  to  th e  d efen d a n t 

b e lo w  a r ig h t  in  fee s im p le  an d  n o t a m ere easem en t. H e  

s a y s  n o w  th a t h is  re co llectio n  w a s  p o s itiv e  a b o u t it  th a t th e  

d efen d a n t m erely  p ro v e d  o r a lly  th a t h e  h ad  an e ase m en t, a 

r ig h t  to  fish . H e re  is w h a t  th e  C o u rt sa id . (R e a d s.)

T h e re fo re , th a t q u estio n  ra ised  th e re  w h ic h  he c la im s 

w as ra ised  an d  a d ju d ica te d  as to  h is  r ig h t  to  ta k e  th e  S ta te ’ s 

deed h ere  h as no b e a rin g  w h a te v e r  u p on  th is  case. H e re  is 

a c o v e n a n t m ade b y  th e  S ta te  u n d e r th e  so lem n  seal, th a t  “ I f  

E u th e r  B atem an  is n o t th e  o w n e r o f  th e  la n d s a d jo in in g  th e  

la n d  u n d e r  w a te r  h e re b y  c o n v e y e d , th en  an d  in  th a t case , th is  

co n v e y a n ce , so far as it  b in d s th e  S ta te , an d  a ll co v e n a n ts  

h e re in  c o n ta in e d , are  v o id , “ as a ffe c tin g  a n y  p a rt or p a rts  o f



sa id  la n d  a d jo in in g  la n d  n o t o w n ed  b y  L u th e r  B a te m a n .”

N o w , as I  sa id  in  th e  b e g in n in g , it  is  p la in  th a t  th is  

w a s  a co v e n a n t in se rte d  b y  th e  S la te  fo r its  ow n p ro te ctio n  

o n ly , an d  ca n n o t be ta k e n  a d v a n ta g e  o f  b y  a n y o n e  e x c e p t  

th e  S ta te  o r b y  th e  p a rty  o w in g  th e  a d jo in in g  la n d , b y  su it  

b ro u g h t fo r th e  e x p re s s  p u rp o se  o f  s e tt in g  it  asid e  ; an d  

th e re fo re  th is  w h o le  lin e  oi te stim o n y  w h ic h  co u n se l is  u n d e r­

ta k in g  to  in tro d u ce  h ere , a lth o u g h  w e  can  m eet it  i f  forced  to , 

is  i l le g a l an d  in co m p eten t. I  a s k  th e  C o u rt n o t o n ly  to  o v e r­

ru le  M r. P o w e ll ’ s te stim o n y  so fa r  as it  h a s  g o n e , b u t to  o ve r- IO 

ru le  a ll te stim o n y  offered  in th is  d irectio n  on th e  p a rt o f  th e  

d efen d an t.

M r . Pancoast :— I  in s is t th a t  th is  te stim o n y  is  p e rfe c tly  

le g a l a n d  p ro p e r ; th a t  i f  w e  can  sh o w  th a t L u th e r  B atem a n  

w a s  n o t th e  o w n e r o f  th e  sh o re  la n d  a d jo in in g  th e  la n d  d e ­

scrib ed  in  h is  g r a n t  a t th e  tim e  h e  re ce iv e d  th e  g r a n t, th a t  

th e  g r a n t  is  u tte r ly  v o id  an d  o u r  offer is n o w  fo rm a lly  m ad e 

to  p ro v e  b y  th is  an d  o th e r  w itn e sse s  an d  b y  d eed s a n d  o th e r  

le g a l te stim o n y  , th a t  L u th e r  B a tem a n  a t th e  tim e  h e  m ad e h is  

a p p lica tio n  fo r th e  g r a n t  to  h im  in  e v id e n ce  in th is  case  an d  20  

on th e  d a te  o f  th e  g r a n t  itse lf, w a s  n o t th e  o w n e r o f  th e  sh o re  

lan d  a d jo in in g  th e  la n d  u n d e r w a te r  co n v e y e d  to  h im  in  an d  

b y  th e  sa id  g ra n t.

T h e  Court :— I  am  q u ite  w e ll sa tisfied , J u d g e , th a t  th is  

d efen d a n t in th is  ca se  c a n n o t a tta c k  th e  sta te m e n ts  a n d  th e  

la n g u a g e  an d  th e  e ffect o f  th a t  d eed , a n d  I  sh a ll h o ld  th a t  th e  

d eed  b y  th e  S ta te  to  L u th e r  B a tem a n  a n d  its  sta te m e n ts  c a n ­

n o t b e  q u e stio n ed  or a tta ck e d  in th is  ca se  b y  th e  d efen d a n t.

(W h e re u p o n  th e  d efen d a n t, b y  h is  co u n se l, p r a y s  a b ill  

o f  e x ce p tio n s , w h ic h  is  a llo w ed  an d  sea led  a c c o r d in g ly .)

G. C. Ludeow,
J. [L.S ]

Defendant Rests.



Mr. Potter :— I  m ad e su ch  a th o ro u g h  o p e n in g  a t th e  

b e g in n in g  o f  th is  ca se , th a t  I  do n o t feel a n y  o p e n in g  on m y  

p a rt n e cessa ry .

Mr. Pancoast :— Then the Court will have to give the 
case to the jury. I  don’t know as we have anything to say.

T he Court :— W e ll,  g e n tle m e n , i f  y o u  d o n ’ t w is h  to  

ta k e  a d v a n ta g e  o f  th e  o p p o rtu n ity  to  sa y  a n y th in g , I  w ill  h a v e  

to  g iv e  it  to  th e  ju r y .

Mr. Pancoast :— I have three points on which I desire 
IO to have your Honor instruct the jury.

F ir s t .— I  a s k  y o u r  H o n o r  to  in stru c t th e  ju r y  th a t  n o  

su b s ta n tia l d a m a g e s sh o u ld  be g iv e n  fo r th e  in ju r y  to  th e  

o y s te r  b ed , b ecau se  n o n e h a s  been  p ro ved .

S e c o n d .— I  a sk  th e  C o u rt to  in stru c t th is  ju r y  th a t  th e  

m ea su re  o f  d a m a g e s  fo r  ta k in g  th e  o y s te rs  in  q u estio n  is  th e ir  

fa ir  m a ik e t  v a lu e  in  th e  w a te r  a t th e  tim e th e y  w e re  ta k e n  b y  

th e  d efen d an t.

T h ir d .— I  re q u est th e  C o u rt to  in s tru c t th is  ju r y  th a t  

th e  a m o u n t o f  o y e te rs  ta k e n  b y  th e  d efen d a n t ca n n o t be 

2 0  g u e sse d  at, b u t m u st b e  a sce rta in e d  b y  th em  w h o lly  from  th e  

e v id e n ce , and th a t  th e  b u rd en  o f  p r o o f to  sh o w  th e ir  v a lu e  

is  u p on  th e  p la in tiff.

CHARG E OF T H E  COURT.
N o w , g e n tle m e n , th is  ca se  h a s  re a ch ed  a p o in t w h e re  

b o th  p a rtie s  d esire  it , b e ca u se  th e  q u estio n  is  a v e r y  im p o rt­

a n t q u e stio n , an d  can  o n ly  be se ttle d  as to  g e n e ra l q u e stio n s 

o f  r ig h t  as  to  S ta te  g ra n ts , b y  th e  h ig h e s t  C o u rts  in th e  S ta te . 

W e  h a v e  tried  th e  ca se  so as to  c a r r y  th e se  q u e stio n s, w h ic h  

a re  le g a l q u e stio n s, u p  to a h ig h e r  C o u rt.

3 0  T h e  p la in t if f  in th is  ca se  h a s  th e  g ra n t o f  th e  S ta te  d ated  

Ju n e, 1886, an d  is in  th e  p o ssessio n  an d  h a s  a ll th e  r ig h ts  o f
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th e  S ta te  an d  th e  p eo p le  o f  th e  S ta te , in  th e  la n d s d escrib ed  

in  th is  deed. I  d o n ’ t  su p p o se  it is  n e cessa ry  to  read  th e  d es­

crip tio n , b ecau se  th e re  seem s to  be no q u estio n  ra ised  a b o u t 

th e  p r e m is e s ; an d  th e  deed is m ade b y  B e n n in g to n  F . R a n ­

d o lp h , A m z i D o d d , M ile s  R o ss  and J oh n  C a rp e n te r, J r ., R i ­

p a ria n  C o m m issio n ers , an d  is  an a b so lu te  g ra n t, th e  G o v e r ­

n or s ig n in g  it, u n d e r  th e  seal o f  th e  S ta te , for th e  la n d s 
w h ic h  are  th e re in  d escrib ed  as la n d s  u n d er w a te r  in  D e la w a re  

B a y . T h e  co n v e y a n c e  is  a b so lu te  as to  L u th e r  B a tem a n , h is  

h e irs  an d  a s s ig n s  fo rev er. * IO

N o w , th e  S ta te  is  th e  a b so lu te  o w n e r o f  th e  la n d  u n d er 

w a te r  in  a ll its  in la n d  n a v ig a b le  w a te rs  w ith in  its  te rr ito r ia l 

lim its . T h e  S ta te  la n d  can  be g ra n te d  b y  th e  S ta te  to  a n y ­

one, e ith e r  p u b lic  o r  p r iv a te  ; th ere  is  no q u estio n  a b o u t th a t.

I t  h a s  been  so h e ld  b y  th e  co u rts, b u t th a t is  a q u estio n  th a t 

need  b e  o n ly  in c id e n ta lly  referred  to  now .

T h e  d e fen d a n t w e n t on th ese  la n d s w h ic h  w e re  th u s  co n ­

v e y e d  to  B atem an  an d  d u g  o u t an d  ca rried  a w a y  o y s te rs  

p la n te d  th e re  b y  th e  p la in tiffs— I  th in k  th e  d a te  w a s  so m e­

tim e  in  1894— a n d  th e  d efen d a n t a d m its  i t ; he  s a y s  h e  d id  g o  2 q  

th ere . S o  he w a s  a tresp asser. H e  w e n t on th e  la n d s w h ic h  

w e re  c o n v e y e d  to th e  p la in tiffs  an d  in th e ir  p o ssessio n  u n d e r 

th e  g r a n t  from  th e  S ta te , w h ic h  m ad e th e m  a b so lu te  o w n e rs  

in  fee o f  th e  la u d  o f  th e  S ta te  an d  o f  th e  p eo p le  o f  th e  S ta te , 

w ith  e v e r y th in g  th a t  w a s  on it, u n d e r w a te r  a t th a t  lo c a lity .

S o  a ll th a t  p a rt o f  th e  case  is a m a tte r  th a t  y o u  r e a lly  h a v e  

n o th in g  to  do w ith , e x c e p t  th a t  y o u r  w o r k  is  m u ch  sim p lified  

b v  th e  ad m issio n  o f  th e  d efen d an t th a t he w a s th e re  and to o k  

th e  o y s te rs  a w a y , w h ic h  o y s te rs  w ere  o f  co u rse  th e  p ro p e rty  

o f  th e  p la in tiffs  p la n te d  b y  th em , an d  th e  d e fen d a n t h a d  no o
r ig h t  to  ta k e  th em . T h e  act, as I  u n d e rsta n d , w a s  d o n e w ith  

a v ie w  o f  te s t in g  th e  r ig h ts  o f  th e  p a rtie s  u n d er th e  la w  and

■
■



constitution of this State.
Therefore, there is no question about it, gentleman, in 

the case, that the verdict, whatever it may be, on your part, 
must be a verdict in favor of the plaintiffs ; otherwise you 
defeat the whole proceedings.

The question is as to the amount. The plaintiff is en­
titled by your verdict to full compensation for the damages 
done him by the defendant, both for trespass upon the real 
estate and for the value of the oysters taken. W hat that ought 

IO to be is a question entirely for you. The oyster bed, it ap­
pears by the evidence, was dug up, dredged. The soil was 
dug up, dredged, so that there was an injury ; and you de­
cide what you think under the circumstances such an injury 
to such a property is. That amount should be considered and 
awarded. The value of the oysters is another matter which 
you consider and estimate and find.

Now, on that subject, gentleman, you w ill be the judges. 
I  have been requested by the defendant to say that no sub­
stantial damages can be given, none being proved. That is a 

20 question, as I  said, gentlemen, for you to say from the facts. 
I f  you think that, then your verdict would be for mere nom­
inal damages; but you must consider the facts, and under 
these facts determine what is the injury and what is the 
amouut of the injury which the plaintiff has sustained by the 
digging up of the soil, the injury to the oyster bed itself and 
the value of the oysters taken.

In estimating that value you have the right to make it 
what you consider to be fair and proper under all the circum­
stances, and in as much as the act seems to have been an act 
of bold trespass, it is a fair case for you to give fair and lib­
eral allowance for what you consider to be the injury. But 
in estimating the value of the oysters, which is a matter,
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g e n tle m e n , to  be g o t  at from  th e  facts, (and it is  r a th e r  d iffi­

c u lt  to  g e t  th e  e x a c t  a m o u n t, b ecau se  th e re  is som e c o n flic t in g  

te stim o n y  as to  h o w  m u ch  M r. P o lh a m u s to o k ,)  w e  h a v e  it  in  

e v id e n ce  b y  th e  w itn e sse s  th a t he said  th a t he g o t  fo u r h a n d ­

som e d e ck  lo a d s ; an d  h o w  m u ch  th e  R o g e rs  w o u ld  c a r r y  a t a 

d e ck  lo ad  y o u  are  to  ju d g e  from  th e  e v id e n ce , an d  w h a t su ch  

o y s te rs  w o u ld  be w o rth , i f  th a t  w a s th e  q u a n tity  th a t  h e  to o k , 

y o u  are  to  ju d g e . H e  h im s e lf  s a y s  th a t  h e  n e v e r  g o t  o v e r  

s e v e n ty -fiv e  b u sh e ls  in a ll, cu lle n s  an d  a ll th ro w n  o u t, an d  

th a t  he h a d  a b o u t s e v e n ty -fiv e  b u sh e ls  o f  o y s te rs  w h ic h  h e  i o  

to o k  o ff  an d  p la n te d  in M a u rice  R iv e r  C o v e . Y o u  h a v e  th a t 

te stim o n y  to  g u id e  y o u  an d  y o u  are  to  co n clu d e  from  a ll th e  

fa cts  w h a t  y o u  th in k  w a s th e  am o u n t o i o y s te rs  th a t h e  c a r­

ried  o f f ;  an d  w h a te v e r  y o u  th in k  a n d  ju d g e  fa ir ly  is th e  

q u a n tity , y o u  w ill  a llo w  for th a t, w h a t  y o u  th in k  su ch  o y s te rs  

w ere  w o rth  in  th e  m a rk e t as d u g  u p  at th e  tim e. S o m e  

e v id e n ce  o f  th a t  v a lu e  h a s  been  g iv e n , an d  y o u  can  ta k e  it 

in to  co n sid era tio n  ; b u t y o u , p ro b a b ly , l iv in g  in  th is  section  

o f  th e  c o u n try , k n o w  a g o o d  d eal a b o u t su ch  m atters, an d  y o u  

are  a b le  to  ju d g e  b e tte r  th a n  I  am . B u t h e  is  e n titled  to  20  

fa ir  v a lu e , m a rk e ta b le  v a lu e , o f  th o se  o y s te rs  as th e y  cam e 

o u t from  th e  w a te r  in  1894. T h a t  is  th e  tim e, on th e  d a y  

w h en  th e y  w ere  ta k e n , A p r i l ,  1894.

O f  co u rse , g e n tle m e n , y o u  are  n o t to  g u e s s  a t th in g s  a n d  

th ro w  it  o ff  o ffh an d , b u t y o u  are  to  g e t  a t th is  q u e stio n  as 

n e a r ly  as y o u  can  from  th e  e v id e n ce  h ere , so  as to  m a k e  y o u r  

v e rd ic t, a  v e rd ic t  w h ic h , as b etw een  m an an d  m an , y o u  w o u ld  

co n sid er to  be a ju s t  an d  fa ir  tra n sa ctio n .

I  th in k  th o se  a re  th e  p o in ts , g e n tle m e n , th a t y o u  h a v e  

su b m itte d .
3°Mr. Potter :—There is one other point I  would suggest 

to your Honor, that I  omitted in these requests, which is,
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w h en  th e  ju r y  h a v e  a sce rta in e d  th e  d a m a g e  d one to  th e  p la in ­

t i f f  in A p r i l ,  1894, h e  is  e n tit le d  to  in tere st on th e  d a m a g e s  

so  a sce rta in e d  u n til th e  first T u e s d a y  o f  J u n e  n e x t, w h ic h  is  

th e  m e e tin g  o f  th e  S u p re m e  C o u rt.

T h e  Court :— -T h a t is  tru e , g e n tle m e n , 3rc u  m a y ad d  in ­

terest u p  to  th e  first T u e s d a y  o f  Ju n e, a t s ix  p er cen t.

N o w , I  d o n ’ t  th in k  th e re  is  a n y th in g  else  to  be sa id  to  

y o u , b ecau se  th e  ca se  h a s  com e to  a s im p le  q u e stio n  to  be 

e stim a ted  on th e  p r in c ip le s  I  h a v e  m en tion ed . I  feel 

IO  co n fid en ce  in  y o u , g en tle m e n , th a t  y o u  w ill  d eal fa ir ly  an d  

r ig h t ly ,  an d  then  h ereafter, w h e n  th e  C o u rts  d ecid e  th e  u lt ­

im a te  fin a l r u lin g  as to  q u e stio n s b e tw e e n  th e  S ta te  an d  th e  

R ip a r ia n  g ra n te e s , th e re  w ill  b e  n o th in g  to be d o n e e x c e p t  to  

c lo se  o u t th is  m a tte r, w h ic h , as I  u n d e rsta n d , h a s b een  in  

c o n tro v e rsy  fo r som e tim e, an d  I  d o n ’ t  w o n d e r a t it  a t a ll. 

I t  is  a q u estio n  o f  a g r e a t  d eal o f  in tere st, an d  w h ic h  o u g h t  to  

b e  se ttle d  b y  th e  h ig h e s t  c o u rts  o f  th e  S ta te .

M y a tte n tio n  is ca lled  b y  a ju r o r  to  a m a tte r, an d  I  w ill  

m en tion  it  to  y o u , and p e rh a p s m y  c h a r g e  m a y  h a v e  m isled  

2 0 y o u — th e  in ju r y  d one to  th e  bed  itse lf. N o w , th e  e v id e n ce  

sh o w s th e re  w e re  a n u m b e r o f  o th e r  p a rtie s  w h o  w e re  u p o n  

th is  g ro u n d , an d  th is  d e fen d a n t, th e re fo re , is  n ot to  be 

ch a rg e d  fo r th e  e n tire  in ju r y  d on e to  th e  e n tire  b ed . Y o u  

w ill  h a v e  to  d eterm in e  w h a t y o u  th in k  w o u ld  be fa ir  and 

r ig h t  for h im  to  p a y  in  g e t t in g  u p  th e  o y s te rs  th a t  h e  to o k  

off. I  am  g la d  y o u  ca lle d  m a y  a tte n tio n  to  it.

Mr . Pancoast :— I e x c e p t  to  y o u r  H o n o r ’ s re fu sa l to  

c h a rg e  on th e  th re e  p o in ts  as req u ested , in so fa r  as th e  C o u rt 

refu ses to  c h a rg e  th e  sam e.

•50 W h ic h  e x ce p tio n  is  h e re b y  a llo w ed  an d  sealed  a cco rd ­

in g ly .  G . C . T u d e o w ,

J. [X.S.]



I  e x c e p t  to  th a t p a rt o f  th e  c h a rg e  o f  th e  C o u rt w h ic h  

sta ted  th a t  u n d e r  th e  R ip a ria n  deed in e v id e n ce , th e  g ra n te e s  

b ecam e se ized  o f  th e  so le  r ig h t  to  th e  lan d  u n d e r w a te r  d e­

scrib ed  th e re in , w ith  e v e r y th in g  on it.

W h ic h  e x ce p tio n  is h e re b y  a llo w e d  an d  sealed  a cco rd ­

in g ly .  G . C . L u d l o w ,

J. [ L .S .]

I  e x c e p t  to  th a t  p a rt o f  th e  c h a r g e  o f  th e  co u rt w h ic h  

in stru cte d  th e  ju r y ,  th a t  th e y  m u st re n d er  a v e rd ic t for th e  

p la in tiff. 10

Which exception is hereby allowed and sealed accord­
ingly. G . C. Ludlow,

J. [Sral]
I  e x c e p t  to  th a t  p a rt o f  th e  c h a r g e  o f  th e  C o u rt, r e la t in g  

to  d a m a g e s for in ju r y  to  th e  o y s te r  bed i t s e l f ; an d  th e  re fu sa l 

to  c h a r g e , th a t  u n d e r th e  p roofs, th e  p la in t if f  c o u ld  n o t re ­

c o v e r  su b s ta n tia l d a m a g e s  for su ch  a lle g e d  in ju r y  ; an d  to  

th a t  p a rt o f  th e  c h a r g e  w h e re in  th e  cfourt sa id  : “ I t  is a fa ir

case  fo r y o u  (re fe rr in g  to  th e  ju r y )  to g iv e  fa ir  an d  lib e ra l 

d a m a g e s .”  20

Which exception is hereby allowed and sealed accord­
ingly. G . C . Ludlow ,

J . [ L .S .]

I  e x c e p t  to  th a t  p a rt o f  th e  c h a rg e  r e la tin g  to  th e  d a m a ges 

to  b e  g iv e n  fo r th e  ta k in g  o f  th e  o y ste rs  w h e re in  th e  C o u rt 

sa id  “ W h a te v e r  y o u  th in k  an d  ju d g e  fa ir ly  is  th e  q u a n tity , 

y o u  w ill a llo w  for th a t ; w h a t  y o u  th in k  su ch  o y s te rs  w e re  

w o rth  in  th e  m a rk e t as d u g  up at th e  tim e. S o m e  e v id e n ce  

o f  th a t v a lu e  h a s  been g iv e n  and y o u  can  ta k e  it  in to  c o n ­

sid e ra tio n  ; b u t  y o u , p ro b a b ly , l iv in g  in  th is  section  o f  th e  30 

c o u n try , k n o w  a g o o d  d eal a b o u t su ch  m a tte rs , an d  y o u  are  

a b le  to  ju d g e  b e tte r  th a n  I am . B u t he is e n tit le d  to  fa ir
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v a lu e , m a rk e ta b le  v a lu e , o f  th o se  o y s te rs  as th e y  cam e o u t 

from  th e  w a te r  in  e ig h te e n  h u n d re d  an d  n in e ty -fo u r. ‘ ‘T h a t  is  

th e  tim e on th e  d a y  w h e n  th e y  w e re  ta k e n , A p r i l ,  e ig h te e n  

h u n d re d  an d  n in e ty - fo u r .”

W h ic h  e x c e p tio n  is  h e re b y  a llo w e d  a n d  sea led  a c ­

c o r d in g ly . J . C . T u d l o w .

J . [ L .S .]
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A S S I G N M E N T  O F  E R R O R S .

N E W  J E R S E Y  C O U R T  O F

E R R O R S  A N D  A P P E A L S .

Z e b u lo n  P o lh a m u s

P la in t if f  in E rro r,

and
O n E rro r.

R eb ecca  R . B a tem a n , E x e c u t r ix ,  & c .
Assignment of Errors.

and L u th e r  B a tem a n , J r . ,

D efen d a n ts in  E rro r./

T h e  sa id  Z e b u lo n  P o lh a m u s, b y  W a lte r  H . B a co n , h is  j q  

a tto rn e y , co m p la in s an d  sa y s , th a t th e  sa id  ju d g m e n t is erro ­

neous and o u g h t to  be reversed  and set asid e for th e  fo llo w in g  

reasons :

1. B eca u se  th e  tria l C o u rt h eld  and a d ju d g e d , th a t 

th e  g e n e ra l pan al o f  ju r o r s , from  w h ic h  th e  ju r y  w a s d ra w n  

to tr y  th e  said  case, w a s a le g a l p a n el, and o v e rru le d  th e  

d efen d a n t’ s c h a lle n g e  th ereto .

2. B eca u se  th e  tr ia l C o u rt a g a in s t  th e  d e fe n d a n t’s 

o b jectio n , ad m itted  in e v id e n ce  on th e  p a rt o f  th e  p la in tiff  a 

deed o f  c o n v e y a n c e  from  th e  R ip a ria n  C o m m ission ers to  20 

L u th e r  B a tem a n , d ated  June 26th, 1886.

j .  B eca u se  th e  tr ia l C o u rt refused  to  a llo w  th e  d e ­
fe n d a n t’ s co u n se l, on c ro ss-e x a m in a tio n , to  ask  th e  p la in tiff, 

L u th e r  B a te m a n , w h e th e r  th e  nam e to  a certa in  p ap er, pu r-
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p o rtin g  to  be th e  R ip a ria n  a p p lica tio n , u pon  w h ic h  th e  

R ip a ria n  deed in q u e stio n  w a s m ade to  h is fa th e r, w a s  th e  

s ig n a tu re  o f  h is  fath er.

4. B eca u se  th e  tria l C o u rt refu sed  to  a llo w  th e  

d e fe n d a n t’ s co u n se l, on c ro ss-e x a m in a tio n , to  a sk  on e o f  th e  

p la in tiffs , L u th e r  B a tem a n , w h e th e r  th e  nam e, L u th e r  B a te ­

m an, s ig n ed  to  an a ffid a vit a n n e x e d  to a b ill filed  in th e  C o u rt 

o f  C h a n c e ry  o f  th is  S ta te , w h e re in  L u th e r  B atem an  w a s  co m ­

p la in a n t and H a rriso n  H o llin g e r  et als. w e re  d efen d an ts, w a s

IO in th e  h a n d w ritin g  o f  h is fa th e r, L u th e r  B a tem a n , w h o  w a s 

th e  o th e r  p la in tiff  in th is  su it w h en  th e  sam e w a s  in stitu te d .

5 .  B eca u se  th e  tria l C o u rt refu sed  to  a llo w  th e  d e­

fe n d a n t’ s co u n sel, on cro ss-e x a m in a tio n , to  a sk  T h e o p h ilu s  

H u ste d , a w itn e ss  for th e  p la in tiff, th e  fo llo w in g  q u estio n : 

“ D id  y o u  e v e r  ca tch  a n y  o y sters  on th a t g ro u n d  b efo re  1894?’ ’

6. B eca u se  th e  tr ia l C o u rt refu sed  to  a llo w  th e  d e­

fe n d a n t’ s co u n sel, on cro ss-e x a m in a tio n , to a sk  W illia m  

W e ld o n , a w itn e ss  for th e  p la in tiff, th e  fo llo w in g  q u estio n : 

“ W h e n  d id  y o u  first in y o u r  life tim e  ca tch  o y s te rs  on th a t

2Q g ro u n d  ?’ '

7. B eca u se  th e  tria l C o u rt refused  to  a llo w  th e  d e­

fe n d a n t’ s co u n se l, on c ro ss-e x a m in a tio n , to  a sk  O ra n g e

M oore, a w itn e ss  fo r th e  p la in t if f  , th e  fo llo w in g  q u estio n  : 

“ D id  y o u  e ve r ta k e  a n y  o y s te rs  from  th a t g ro u n d  b efo re  th a t 

tim e to  w h ic h  y o u  r e fe r ? ’ ’

8. B ecau se  th e  tr ia l C o u rt re fu se d  to  a llo w  th e  d e ­

fe n d a n t’ s co u n se l, on cro ss-e x a m in a tio n , to  a sk  O ra n g e

M oore, a w itn e ss  for th e  p la in tiff, th e  fo llo w in g  q u estio n : 

“ W h e n  did  y o u  first k n o w  th a t g ro u n d  to be s ta k e d  u p  ?’ ’



123

p. B eca u se  th e tr ia l C o u rt, a g a in s t d e fe n d a n t’ s o b ­

je c tio n , a llo w ed  th e  p la in t if f ’ s cou n sel to  a sk  R ic h a rd  D . 

S h ep p a rd , a w itn e ss  for th e  p la in tiff, th e  fo llo w in g  qu estion : 

“ In y o u r  o p in io n , C a p ta in , w h a t  w o u ld  o j’sters  p la n ted  upon 

th a t g ro u n d , b e g in n in g  in  1886 an d  ru n n in g  u p  to th e  y e a r  

1891, be w o rth  p e r  b u sh e l upon th e  g ro u n d  as th e y  la y  in th e  

S p r in g  o f  18 9 4 ; th a t  is, o rd in a ry  b a y  p la n ts ;  an d  h a v in g  

m ade a v e r y  su ccessfu l g ro w th  betw een  th e  y e a rs  1886 . . . .  

p a rt o f  them  w ere  p la n te d  in 1886 . . . .  an d  r u n n in g  u p  to 

th e y e a r  1893 . . . .  in  th e  y e a r  18 9 4 ?”  10

10. B ecau se  th e  tr ia l C o u rt a llo w ed  p la in tiff ’ s co u n ­

sel, a g a in s t  th e  d e fen d a n t’ s o b je ctio n , to a sk  th e  sa id  

R ic h a rd  D . S h ep p a rd , one o f  h is  w itn esses, th e  fo llo w in g  

q u estion  : “ W h a t, in y o u r  o p in io n , w o u ld  o rd in a ry  b a y

p la n ts , as th e y  are  u s u a lly  c a u g h t  an d  p la n te d , p lan ted  u pon  

th is  g ro u n d  cla im ed  b y  th e  M essrs. B a tem a n  in 1886, som e 

o f th em , an d  th en  se v e ra l y e a rs , ru n n in g  u p  se v e ra l y e a rs  to  

1893, an d  h a v in g  m ad e a v e r y  su ccessfu l g ro w th , be w o rth  in 

A p r il ,  18 9 4 ?”

11. B eca u se  th e  tr ia l C o u rt refu sed  to  a llo w  th e  d efen d - 20  

a n t ’ s co u n se l to  p u t in  e v id e n ce  an a b stra ct o f  t it le  o f  th e  

sh o re  lan d  filed  w ith  th e  R ip a ria n  C o m m ission ers b y  L u th e r  

B atem an  as on e  o f  th e  p re lim in a ry  step s to  o b ta in  th e  r ip a r­

ian  deed w h ic h  th e  C o m m issio n ers m ad e to him  on th e  26th 

d a y  o f  Ju n e, 1886, for th e  lo cu s in quo.

12. B eca u se  th e  tr ia l C o u rt refu sed  to a llo w  th e  d e fe n d ­

a n t ’ s co u n sel to  a sk  M r. P a y n e , th e  S e c re ta ry  th e  B o ard  o f  

R ip a ria n  C o m m issio n ers , i f  th e  g r a n t  to L u th e r  B atem an  in  

q u e stio n , w a s m ad e p u rsu a n t to th e  a p p lica tio n  filed  b y  him  

w ith  th e  sa id  R ip a ria n  C o m m ission ers. 3°
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i j . B eca u se  th e  tr ia l C o u rt refused  to a llo w  th e  d e fen d ­

a n t to  p ro ve  th a t L u th e r  B atem an , at th e tim e he m ade h is 

a p p lic a tio n  to  th e  R ip a ria n  C o m m issio n ers fo r th e  R ip a ria n  

g r a n t  in q u estio n , an d  at th e  tim e o f  re c e iv in g  th e  sam e, w a s 

n ot th e  o w n e r o f  th e  sh o re  lan d  a d jo in in g  th e  lan d  u n d er 

w a te r  d escrib ed  in th e  sa id  g ra n t.

14.. " B eca u se  th e  tria l C o u rt refused  to  a llo w  th e  d efen d ­

a n t to p ro v e  th a t th e  o y s te rs  a lle g e d  to  h a v e  been ta k e n  b y  

th e  d efen d a n t from  th e  p la in tiffs  w ere  ta k e n  from  a n a tu ra l 

1 0  o y s te r  bed  in e x is te n ce  at th e  lo cu s in q u o  p rio r  to  p la in t if f ’ s 

R ip a ria n  a p p lica tio n  and u p  to th e  d ate  o f  th e  R ip a ria n  g ra n t 

in q u estio n .

15. B ecau se  th e  tr ia l C o u rt, a g a in s t  th e o b je ctio n  o f  th e  

d efen d a n t, h eld  th a t th e  p la in tiffs  h a v e  a fee sim p le  t it le  to  

th e o y s te r  g ro u n d s in q u estio n  u n d er and b y  v ir tu e  o f  th e 

deed from  th e  R ip a ria n  C o m m issio n ers to  L u th e r  B a tem a n , 

d ated  Ju n e 26th, 1886.

16. B eca u se  th e  tr ia l C o u rt refu sed  to  a llo w  th e  d efen d ­

an t to  p ro v e  th a t th e  lo cu s in q u o  is  n orth  o f  th e  so u th w e st

20 lin e  as th e  sam e w a s e sta b lish ed  b y  S e ctio n  12 o f  th e  act o f  

M arch  8th, 1882 (la w s o f  1882, p 55) an d  as th e  sam e h as 

been a lte red  an d  e sta b lish ed  b y  th e  act o f  A p r il  3, 1893, (law s 

o f  1893, p 10 1) and th a t th e  p la in tiffs  sta k e d  u p  th e  said  lo cu s 

in q u o  and p la n ted  th ereon  th e  o y sters  in q u estio n , co n tra ry  

to  th e  p ro v is io n s  o f  th e  said  acts.

i j . B eca u se  th e  tr ia l C o u rt h e ld  an d  a d ju d g e d  th a t  th e  

le g a lity  o f  th e  deed from  th e  R ip a ria n  C o m fn issio n ers to 

L u th e r  B a tem a n  fo r th e  lo cu s in q u o  c o u ld  n ot be q u estio n ed , 

or a tta ck e d  b y  th e  d efen d a n t in  th is  case.



i8 .  B eca u se  th e  tr ia l C o u r t  c h a rg e d  an d  in stru cte d  th e  

ju r y  th a t L u th e r  B a tem a n , u n d e r  h is  R ip a ria n  g r a n t, becam e 

seized  o f  th e  so le  r ig h t  to  th e  la n d  u n d e r w a te r  d escrib ed  

th ere in  w ith  e v e r y th in g  on it.

ig .  B eca u se  th e  tr ia l C o u rt ch an ged  an d  in stru cte d  th e  

ju r y  th a t th e y  m ust ren d er a v e rd ic t fo r th e  p la in tiff.

20. B eca u se  th e  tr ia l C o u rt re fu sed  to  in stru ct th e  ju r y  

at th e  re q u est o f  d e fen d a n t’ s co u n se l, th a t u n d e r th e  p roofs 

th e  p la in tiff  co u ld  n ot re co v e r  su b s ta n tia l d a m a ges to  th e  

o y s te r  bed  itse lf.

21. B eca u se  th e  tria l C o u rt c h a rg e d  an d  in stru cte d  th e  

ju r y  th a t th e y  m ig h t  g iv e  fa ir  an d  lib e ra l d a m a g e s to  th e  

p la in tiffs .

22. B eca u se  th e  tr ia l C o u rt refu sed  to  in stru c t th e  ju r y ,  

at th e  re q u est o f  th e  d e fe n d a n t’ s co u n se l, th a t  th e  m ea su re  o f  

d a m a ges for ta k in g  th e  o y s te rs  in  q u e stio n  w a s  th e ir  fa ir  

m a rk e t v a lu e  in  th e  w a te r  a t th e  tim e  th e y  w e re  ta k e n  b y  th e  

d efen d an t. '

23. B eca u se  th e  C o u rt im p ro p e rly  in stru cte d  th e  ju r y  as 

to  th e  m e a su re  o f  d a m a ges, b o th  in  re sp e ct to  th e  ta k in g  o f  

th e o y s te rs  an d  in  resp ect to  th e  in ju r y  to  th e  o y s te r  bed itse lf.

W a l t e r  H . Ba c o n , A t t ’y .

D . J. P a n c o a s t , C o u n sel.








