AFFORDABLE HOUSING RULES

CHAPTER 95

PROCEDURAL RULES OF THE NEW JERSEY COUN-
CIL ON AFFORDABLE HOUSING FOR THE PE-
RIOD BEGINNING ON DECEMBER 20, 2004

Authority
N.J.S.A. 52:27D-301 et seq.

Source and Effective Date

R.2004 d.483, effective December 20, 2004.
See: 36 N.J.R. 3851(a), 36 N.J.R. 5895(a).

Chapter Expiration Date

Chapter 95, Procedural Rules of the New Jersey Council on Afford-
able Housing for the Period Beginning on December 20, 2004, expires
on December 20, 2009.

Chapter Historical Note

Chapter 95, Procedural Rules of the New Jersey Council on Afford-
able Housing for the Period Beginning on December 20, 2004, was
adopted as R.2004 d.483, effective December 20, 2004. See: Source
and Effective Date.

CHAPTER TABLE OF CONTENTS

SUBCHAPTER 1. GENERAL PROVISIONS

5:95-1.1  Short title; purpose; scope
5:95-1.2  Definitions

SUBCHAPTER 2. FILING A HOUSING ELEMENT AND
FAIR SHARE PLAN

5:95-2.1  Jurisdiction

5:95-2.2  Filing requirements

5:95-2.3 Transferred cases

SUBCHAPTER 3. PETITIONS FOR SUBSTANTIVE

CERTIFICATION

5:95-3.1  Petition

5:95-3.2  Petition requirements

5:95-3.3  Action equivalent to a petition for substantive certifica-
tion

5:95-34  Re-petition requirements

5:95-3.5 Notice

5:95-3.6  Public review

5:95-3.7 Owners of sites designated for low and moderate-income
housing

5:95-3.8  Municipal/developer incentives

SUBCHAPTER 4. OBJECTIONS TO A PROPOSED
HOUSING ELEMENT AND FAIR SHARE PLAN

5:95-4.1  Objections
5:95-4.2  Review of objection
5:95-4.3  Presumption of validity

SUBCHAPTER 5. CONSIDERATION OF A
MUNICIPALITY’S HOUSING ELEMENT AND FAIR
SHARE PLAN WHEN NO OBJECTIONS ARE FILED

1 Overview

5.2 Council review

-5.3  Grant of substantive certification
5.4 Relief subsequent to substantive certification
5.5 Dismissal

95-1

SUBCHAPTER 6. CONSIDERATION OF A
MUNICIPALITY’S HOUSING ELEMENT AND FAIR
SHARE PLAN WHEN OBJECTIONS ARE FILED

5:95-6.1 Overview

5:95-6.2  Municipalities that petition for substantive certification
within two years of filing their Housing Element and
Fair Share Plan

5:95-6.3  Municipalities that petition for substantive certification
more than two years after filing a Housing Element
and Fair Share Plan

5:95-6.4  Other municipalities

5:95-6.5 Substantive certification

SUBCHAPTER 7. MEDIATION

5:95-7.1
5:95-7.2
5:95-7.3
5:95-7.4

General

Scope of mediation

Mediation report

Revision of Housing Element and Fair Share Plan as a
result of mediation

5:95-7.5 Reopened mediation

SUBCHAPTER 8. REFERRAL TO OFFICE OF

ADMINISTRATIVE LAW

5:95-8.1  General
5:95-8.2 Review

SUBCHAPTER 9. COUNCIL REVIEW OF CERTIFIED

Review
Notice

Public review
Enforcement

SUBCHAPTER 10. GENERAL POWERS

5:95-10.1 Orders to restrain scarce resources
5:95-10.2 Accelerated denial of substantive certification
5:95-10.3 Administrative orders

SUBCHAPTER 11. REGIONAL CONTRIBUTION
AGREEMENTS

1 Terms of agreement

2 Statements of intent

3 Project plan review by the New Jersey Housing and
Mortgage Finance Agency

.4 Review by county planning board or agency

5 Review by the Council

6 Monitoring and enforcement

7 (Reserved)

SUBCHAPTER 12. MOTIONS

5:95-12.1 Form of motion

5:95-12.2 Oral argument

5:95-12.3 Affidavits, briefs and supporting statements

5:95-12.4 Time for serving and filing motions and affidavits or
briefs

5:95-12.5 Orders

SUBCHAPTER 13. AMENDMENT OF SUBSTANTIVE
CERTIFICATION

.1 General

2 Municipal petition to amend

3 Amendment by motion

4 Notice of petition to amend

5 Objections to petitions to amend
6 Review of objections

Supp. 8-20-07



COMMUNITY AFFAIRS

SUBCHAPTER 14. WAIVER PROVISIONS
5:95-14.1 Waiver

SUBCHAPTER 15. TRANSITIONAL PROCEDURES

5:95-15.1 Municipalities under the Council’s jurisdiction that have
not received substantive certification

5:95-15.2 Municipalities with expiring substantive certification

5:95-15.3 Municipalities that received substantive certification
prior to December 20, 2004 that expires subsequent to
December 20, 2005

SUBCHAPTER 1. GENERAL PROVISIONS

5:95-1.1 Short title; purpose; scope

(a) The provisions of this chapter shall be known as the
“Procedural Rules of the New Jersey Council on Affordable
Housing for the period beginning December 20, 2004.”

(b) The purpose of this chapter is to establish procedures to
be used by municipalities in addressing their constitutional
obligation to provide a fair share of affordable housing for
low- and moderate-income households pursuant to N.J.S.A.
52:27D-301 et seq.

(c) Municipalities filing or petitioning for substantive cer-
tification prior to December 20, 2004 shall be governed by
the provisions of N.J.A.C. 5:91. Municipalities filing or pe-
titioning on or after December 20, 2004 shall be governed by
the provisions of this chapter.

(d) If any part of this chapter shall be held invalid, the
holding shall not affect the validity of remaining parts of
these rules. If a part of these rules is held invalid in one or
more of its applications, the rules shall remain in effect in all
valid applications that are severable from the invalid applica-
tion.

5:95-1.2 Definitions

The following words and terms, when used in this chapter,
shall have the following meanings unless the context clearly
indicates otherwise:

“Act” means the Fair Housing Act of 1985, P.L. 1985,
c.222 (N.J.S.A. 52:27D-301 et seq.).

“Agency” means the New Jersey Housing and Mortgage
Finance Agency established by P.L. 1983, ¢.530 (N.J.S.A.
55:14k-1 et seq.).

“Amendment” means the municipal submission of a re-
vision to a certified Housing Element and Fair Share Plan that
has been adopted by the planning board and endorsed by the
governing body.

“Council” means the New Jersey Council on Affordable
Housing established under the Act which has primary juris-
diction for the administration of housing obligations in ac-
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cordance with sound regional planning considerations in the
State.

“Days” means calendar days.

“Fair Share Plan” means that plan that describes the proj-
ects, strategies and the funding sources, if applicable, by
which a municipality proposes to address its fair share of af-
fordable housing obligation as set forth in N.J.A.C. 5:94-2.4,
and also includes the draft Fair Share ordinances necessary to
implement that plan, and addresses the requirements of
N.J.A.C. 5:94.

“Filed Housing Element and Fair Share Plan” means the
municipal submission of a Housing Element and Fair Share
Plan accompanied by a duly adopted resolution from the gov-
erning body endorsing the Housing Element and the Fair
Share Plan adopted by the planning board, but not necessarily
including a request or petition for Council review or certifica-
tion of the plan per N.J.A.C. 5:95-3.

“Housing Element” means that portion of a municipality’s
master plan, as required by N.J.S.A. 40:55D-28b(3), consist-
ing of at least those items identified in N.J.S.A. 52:27D-310
and the supporting information pursuant to N.J.A.C. 5:94-
2.2(b) when part of a petition for substantive certification.

“Housing region” means a geographic area, determined by
the Council, of no less than two nor more than four con-
tiguous, whole counties which exhibits significant social,
economic and income similarities, and which constitutes to
the greatest extent practicable, a Primary Metropolitan Statis-
tical Area (PMSA) as last defined by the United States Cen-
sus Bureau.

“Mediation” means that process established by N.J.S.A.
52:27D-315 whereby objectors to a municipality’s petition
for substantive certification and other parties meet with the
municipality under the direction of a Council-appointed
mediator to attempt to resolve disputes.

“Objector” means a person who files objections to a mu-
nicipal Housing Element and Fair Share Plan in accordance
with N.J.A.C. 5:95-4.1.

“OAL” means the Office of Administrative Law.

“Participant to mediation” means any party the mediator
deems necessary to conduct mediation and resolve any objec-
tions to a municipality’s petition for substantive certification.
The Council, or its designee conducting mediation, shall de-
termine the extent of participation of each participant to me-
diation.

“Petition for Substantive Certification” means a request
made by municipal resolution which a municipality files, or is
deemed to have filed in accordance with this chapter, which
engages the Council’s review process seeking a determination
as to whether the Housing Element and Fair Share Plan of the
municipality are consistent with the Act and compliant with
rules promulgated by the Council.
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