WORKERS COMPENSATION DIVISION RULES

CHAPTER 235

RULES OF THE DIVISION OF WORKERS
COMPENSATION

Authority
N.J.S.A. 34:1-20, 34:1A-3(e), 34:1A~12(b), (c) and 34:15-64.

Source and Effective Date

R.2001 d.118, effective March 9, 2001.
See: 33 N.J.R. 170(a), 33 N.J.R. 1113(a).

Executive Order No. 66(1978) Expiration Date

Chapter 235, Rules of the Division of Workers Compensation,
expires on March 9, 2006.

Chapter Historical Note

Chapter 235, Rules of the Division of Workers’ Compensation, was
adopted and became effective prior to September 1, 1969.

Chapter 235, Rules of the Division of Workers’ Compensation, was
repealed and a new Chapter 235, Rules of the Division of Workers’
Compensation, was adopted as R.1986 d.144, effective May 5, 1986.
See: 17 N.J.R. 2081(a), 18 N.J.R. 987(a).

Subchapter 13, Surcharge Collection Procedures, was adopted as
R.1988 d.586, effective December 19, 1988. See: 20 N.J.R. 2522(a), 20
N.J.R. 3139(a).

Subchapter 14, Uninsured Employer’s Fund, was adopted as R.1990
d.338, effective July 2, 1990. See: 22 N.JR. 3852(a), 22 N.J.R.
2023(a).

Pursuant to Executive Order No. 66(1978), Chapter 235, Rules of the
Division of Workers’ Compensation, was readopted by R.1991 d.275,
effective May 3, 1991. See: 23 N.JR. 834(a), 23 N.J.R. 1819(a).

Pursuant to Executive Order No. 66(1978), Chapter 235, Rules of the
Division of Workers’ Compensation, was readopted as R.1996 d.184,
effective March 11, 1996. See: 28 N.J.R. 790(a), 28 N.J.R. 1859(a).

Subchapter 13, Enforcement and Collection of Non-Insurance Penal-
ties, was adopted as new rules, and Subchapter 13, Surcharge Collection
Procedures, was recodified to N.J.A.C. 12:235-11, and Subchapter 11,
Standard Forms, was recodified to N.J.A.C. 12:235-14, and Subchapter
14, Uninsured Employer’s Fund, was recodified to N.J.A.C. 12:235-12,
and Subchapter 12, Documents Referred to in This Chapter, was
repealed by R.1997 d.110, effective March 3, 1997. See: 28 N.J.R.
4067(a), 29 N.J.R. 799(a).

Petition for Rulemaking. See: 32 N.J.R. 4147(a), 32 N.J.R. 4314(b).

Pursuant to Executive Order No. 66(1978), Chapter 235, Rules of the
Division of Workers’ Compensation, was readopted as R.2001 d.118,
effective March 9, 2001. See: Source and Effective Date.
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SUBCHAPTER 1. GENERAL PROVISIONS

12:235-1.1 Purpose; scope

(a) The purpose of this chapter is to establish rules to
carry out the responsibilities of the Division of Workers’
Compensation under the Act.

(b) This chapter shall apply to all persons subject to
Workers’ Compensation Law, N.J.S.A. 34:15-7 et seq.

Amended by R.1991 d.466, effective September 3, 1991.
See: 23 N.J.R. 1759(a), 23 N.J.R. 2642(a).
Title and citation repealed; purpose recodified from 1.3; scope
recodified from 1.4.
Amended by R.1997 d.110, effective March 3, 1997.
See: 28 N.J.R. 4067(a), 29 N.J.R. 799(a).
In (a), amended N.J.S.A. reference.

Case Notes

Dismissal of clarification of workers’ compensation settlement due to
lack of jurisdiction affirmed. Basile v. Board of Education of the
Borough of Roselle Park, Union County, 97 N.J.A.R.2d (EDU) 429.

Off duty officer’s injury at police gym non-compensable. Hill v.
Middletown Township, 97 N.J.A.R.2d (WCC) 54.

Workers’ Compensation Court lacked jurisdiction to act on cases
where petitioners were covered under Longshore and Harbor Workers’
Act. Morin v. Universal Maritime, 96 N.J.A.R.2d (WCC) 46.

Employee’s continuing psychiatric treatment for pre-existing mental
condition aggravated by work-related injury. Flaherty v. Monmouth
Sailing Center, Inc., 93 N.J.A.R.2d (WCC) 166.

Lumbosacral strain and left lumbar radiculopathy resulting from
compensable accident equaled 40% of permanent partial disability, and
claimant suffered from anxiety reaction to extent of 10% of permanent
partial disability. Wielgosz v. Ortho Diagnostics, 93 N.J.A.R.2d (WCC)
163.

Mechanic was employee of owner of repair shop. Breeden v.
Dawson Automotive, Inc., 93 N.J.A.R.2d (WCC) 156.

Cancer and death were caused by exposure to carcinogens during the
course of employment. Rodriguez v. Sherwin Williams Paint Co., 93
N.J.AR.2d (WCC) 153.

Receptionist/bookkeeper was entitled to psychiatric treatment, tem-
porary disability benefits, and permanent disability as result of derisive
and abusive language and behavior by owners. Erhard v. Dee Rose
Furniture of Brick Town Inc., 93 N.J.A.R.2d (WCC) 146.

Drywall finisher was employee rather than an independent contractor
and accident arose out of and in course of employment. Lopezv. P &
B Partitions, 93 N.J.A.R.2d (WCC) 143.

Temporarily disabled employee could not receive both unemploy-
ment benefits and disability compensation at the same time. Khalil v.
Revlon, Incorporated, 93 N.J.A.R.2d (WCC) 135.
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12:235-8.2

(b) The Director shall establish the vicinages in which the
cases shall be heard.

(c) The Director shall establish the hearing dates and
schedules for all uninsured employer cases.

Amended by R.1991 d.466, effective September 3, 1991.

See: 23 N.J.R. 1759(a), 23 N.J.R. 2642(a).
Stylistic changes.

Amended by R.1997 d.110, effective March 3, 1997.

See: 28 N.J.R. 4067(a), 29 N.J.R. 799(a).

Recodified from N.J.A.C. 12:235-12.5 by R.2002 d.340, effective Octo-
ber 21, 2002.

See: 34 N.J.R. 2257(a), 34 N.J.R. 2549(a), 34 N.J.R. 3641(d).

12:235-7.6 Payments from the UEF

(a) Payments from the UEF shall be made only in accor-
dance with N.J.S.A. 34:15-120.4.

1. The UEF shall not reimburse governmental agen-
cies for benefits paid to or on behalf of the petitioner
except for benefits or expenses conditionally paid under
the New Jersey Temporary Disability Benefits Law
(N.J.S.A. 43:21-25 et seq.), New Jersey Medicaid reim-
bursement statute (N.J.S.A. 30:4D-7.1), and the Federal
Medicare Secondary Provider Statute (42 U.S.C.
§ 1395y). Such reimbursements for medical expenses are
subject to the limitations set forth in N.J.A.C.
12:235-7.4(e).

2. Payments under (a)l above can be made only after
a Judge of Compensation has ordered the uninsured
employer to reimburse the agency or agencies making the
conditional payments and the uninsured employer has
defaulted on making such reimbursements within the time
period set forth by N.J.S.A. 34:15-120.3 and 34:15-120.4.

Amended by R.1991 d.466, effective September 3, 1991.
See: 23 N.J.R. 1759(a), 23 N.J.R. 2642(a).
Attorney fee provisions deleted; Fund payment provisions added.
Amended by R.1997 d.110, effective March 3, 1997.
See: 28 N.J.R. 4067(a), 29 N.J.R. 799(a).
Recodified from N.J.A.C. 12:235-12.6 by R.2002 d.340, effective Octo-
ber 21, 2002.
See: 34 N.J.R. 2257(a), 34 N.J.R. 2549(a), 34 N.J.R. 3641(d).
Amended by R.2004 d.263, effective July 6, 2004.
See: 36 N.J.R. 1350(a), 36 N.J.R. 3294(a).
Designated existing text as (a) and added 1 and 2.

12:235-7.7 Attorney fees

(a) An attorney fee may be payable from the UEF to the
petitioner’s attorney when the petitioner is found eligible for
UEF benefits by the Commissioner and shall exclude any
fees awarded in association with permanent disability bene-
fits.

(b) An attorney shall make an application to the Com-
missioner for payment of the attorney fee awarded by the
Judge of Compensation for obtaining the medical and/or
temporary benefits assessed against the respondent.

New Rule, R.1991 d.466, effective September 3, 1991.
See: 23 N.JLR. 834(a), 23 NJ.R. 1759(a), 23 N.J.R. 2642(a).
Amended by R.1997 d.110, effective March 3, 1997.
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See: 28 N.J.R. 4067(a), 29 N.J.R. 799(a).
Recodified from N.J.A.C. 12:235-12.7 by R.2002 d.340, effective Octo-
ber 21, 2002.
See: 34 N.J.R. 2257(a), 34 N.J.R. 2549(a), 34 N.J.R. 3641(d).
Amended by R.2004 d.263, effective July 6, 2004.
See: 36 N.J.R. 1350(a), 36 N.J.R. 3294(a).
In (a), inserted “and shall exclude any fees awarded in association
with permanent disability benefits” following “Commissioner”; deleted
(b1).

SUBCHAPTER 8. DISCRIMINATION
COMPLAINTS

Subchapter Historical Note

Subchapter 8, Discrimination Complaints, was recodified from
NJ.A.C. 12:235-9 by R.2002 d.340, effective October 21, 2002. See:
34 N.J.R. 2257(a), 34 N.J.R. 2549(a), 34 N.J.R. 3641(d).

12:235-8.1 Filing discrimination complaints

All complaints alleging discrimination pursuant to
N.J.S.A. 34:15-39.1 shall be filed with the Director.

Amended by R.1991 d.466, effective September 3, 1991.
See: 23 N.J.R. 1759(a), 23 N.J.R. 2642(a).
Stylistic changes.

Case Notes

Employee claiming retaliatory discrimination by employer may pur-
sue either judicial or administrative remedy. (citing former N.J.A.C.
12:235-11). Lally v. Copygraphics, 173 N.J.Super. 162, 413 A.2d 960
(App.Div.1980), affirmed 85 N.J. 668, 428 A.2d 1317 (1981).

Employee was not transferred to lower paying job in retaliation for
his filing workers’ compensation claim where claim was filed after
transfer and transfer was effected due to employee’s poor attendance
record. Dorsa v. Smurfit Plastic Packaging, Inc., 96 N.J.A-R.2d (LBR)
72.

Workers’ compensation discrimination claim filed beyond two-year
statute of limitations was dismissed as untimely. Miller v. Merrill,
Lynch, Pierce, Fenner & Smith, Inc., 96 N.J.A.R.2d (LBR) 65.

Employee was properly terminated for poor work performance, and
not in retaliation for filing workers’ compensation claim. Bernard v.
Port Authority of New York and New Jersey, 96 N.J.A.R.2d (LBR) 50.

Employee was reasonably discharged due to excessive absenteeism,
and not in retaliation for filing workers’ compensation claim. Mont-
gomery v. Bayview Convalescent Center, 96 N.J.AR.2d (LBR) 31.

Employee had no retaliatory discharge claim where he failed to show
compensable injury existed at time of discharge and where employer
had cause for discharge. Saddler v. Wood Dining Services, Inc., 96
N.J.AR.2d (LBR) 19.

Warehouseman dismissed in retaliation for filing workers’ compensa-
tion claim would be reinstated. Paterson v. Lincoln Storage Warehous-
es, 96 N.J.A.R.2d (LBR) 11.

12:235-8.2 Contents of discrimination complaints

(a) The complaint alleging discrimination shall be under
the oath or affirmation of the complainant, and shall be on
a form prescribed by the Division.

(b) The complaint alleging discrimination shall include
the following:
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1. Complainant’s name, address, Social Security num-
ber, and claim petition number, if a claim for formal
hearing has been filed;

2. The name and address of the insurance carrier for
the employer;

3. The date of complainant’s accident;

4. Complainant’s occupation and wages;

5. Complainant’s current employment and wages;
6

Complainant’s occupational duties and indication as
to whether he or she is able to perform those duties;

7. The date and reason for complainant’s termination
of employment;

8. The factual and legal reasons for alleging discrimi-
nation;

9. Such other information as requested by the Di-
rector.

Amended by R.1991 d.466, effective September 3, 1991.
See: 23 N.J.R. 1759(a), 23 N.J.R. 2642(a).
Stylistic changes.
Petition for rulemaking.
See: 33 N.J.R. 135(a).

12:235-8.3 Attachments to discrimination complaints

The complaint for discrimination shall include, or have
attached thereto, all documents upon which the complainant
is relying on in the application.

Amended by R.1991 d.466, effective September 3, 1991.
See: 23 N.J.R. 1759(a), 23 N.J.R. 2642(a).
Stylistic changes.

12:235-8.4 Investigation of discrimination complaints;
appeal procedures

(a) Subject to the discretion of the Commissioner of
Labor, the Director/Chief Judge shall supervise the investi-
gation and review of discrimination complaints filed under
N.J.S.A. 34:15-39.1.

(b) No discrimination complaint shall be accepted by the
Division of Workers’ Compensation unless filed with the
Director/Chief Judge within 180 days of the date of the last
act of alleged discrimination.

(c) Upon receipt of a sworn complaint alleging a violation
of N.J.S.A. 34:15-39.1 the Division of Workers’ Compensa-
tion shall transmit a copy of the complaint to the named
employer within 14 days thereafter.

(d) The named employer shall file an answer to the
complaint, under oath, with the Division of Workers’ Com-
pensation within 14 days of the employer’s receipt of the
complaint.

Supp. 7-6-04
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(e) The named employer, for good cause, may request
from the Division of Workers’ Compensation an additional
period of not more than 30 days to file an answer to the
discrimination charge.

(f) Upon receipt of the employer’s answer, the Division
will transmit a copy of the answer to the complainant. The
complainant will be allowed 14 days to respond to the
answer in writing. At the end of the 14 day period the
record will be closed unless the Division requests additional
submissions from the parties or allows additional time, for
good cause shown, for the parties to respond.

(g) The Director/Chief Judge shall review the submission
of the parties and determine if the complaint should be
affirmed, dismissed or determined to be a contested case
and forwarded to the Office of Administrative Law for
hearing. The Director/Chief Judge shall render his or her
decision within 90 days after the filing of a discrimination
complaint or 30 days of the last evidentiary submission from
the parties, whichever is later. If the complaint is affirmed,
the decision will be transmitted to the Commissioner of
Labor for imposition of penalties and such other relief
authorized pursuant to N.J.S.A. 34:15-39.1 and 34:15-39.2.

(h) Any individual who disagrees with the decision of the
Director may submit to the Division a written request for a
formal hearing to be held in accordance with the Adminis-
trative Procedures Act, N.J.S.A. 52:14B-1 et seq., N.J.S.A.
52:14F-1 et seq., and the Uniform Administrative Procedure
Rules, N.J.A.C. 1:1 within 20 days from the date of the
receipt of the Director’s decision, by the party seeking the
appeal.

Amended by R.1991 d.466, effective September 3, 1991.
See: 23 N.J.R. 1759(a), 23 N.J.R. 2642(a).
Investigation to be forwarded in 90 days.
Amended by R.1993 d.51, effective January 19, 1993.
See: 24 N.J.R. 1684(a), 24 N.J.R. 3090(a), 25 N.J.R. 313(b).

Added new (b)-(d); revised section heading.

Amended by R.1994 d.431, effective August 15, 1994.
See: 26 N.J.R. 1591(b), 26 N.J.R. 3459(a).

Amended by R.1997 d.110, effective March 3, 1997.
See: 28 N.J.R. 4067(a), 29 N.J.R. 799(a).

Rewrote (a) and (b); inserted new (c) through (g); recodified
former (c) as (h); and in (h), amended time for requesting a formal
hearing and inserted text “by the party seeking the appeal”.

Petition for rulemaking.
See: 33 N.J.R. 135(a), 33 N.J.R. 331(a).

SUBCHAPTER 9. ASSIGNMENT AND
SUPERVISION OF JUDGES

Subchapter Historical Note

Subchapter 9, Assignment and Supervision of Judges, was recodified
from N.J.A.C. 12:235-4 by R.2002 d.340, effective October 21, 2002.
See: 34 N.J.R. 2257(a), 34 N.J.R. 2549(a), 34 N.J.R. 3641(d).

Next Page is 235-30.1
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12:235-9.3

12:235-9.1 Assignment of judges

It shall be within the sole discretion of the Director to
assign judges throughout the State as he or she shail deem
appropriate for the effective administration of the Division.

New Rule, R.1997 d.110, effective March 3, 1997.
See: 28 N.J.R. 4067(a), 29 N.J.R. 799(a).
Former section recodified to N.J.A.C. 12:235-4.2,

12:235-9.2 Assignment to supervisory positions

(a) It shall be within the power of the Director to ascer-
tain the need to assign Judges to supervisory positions and
exercise the administrative duties as set forth in this chapter
for the districts the Director may designate.

(b) The Director may at his or her discretion:

1. Determine the number of Judges needed to provide
the necessary supervision; and

2. Appoint Judges of Compensation to supervisory
positions in which the Judges shall serve at the pleasure
of the Director.

Amended by R.1991 d.466, effective September 3, 1991.

See: 23 N.J.R. 1759(a), 23 N.J.R. 2642(a).
Stylistic changes.

Recodified from 12:235-4.1 and amended by R.1997 d.110, effective
March 3, 1997.

See: 28 N.J.R. 4067(a), 29 N.J.R. 799(a).
Former section recodified to N.J.A.C. 12:235-4.3.
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12:235-9.3 Personnel functions

(a) The Supervising Judge of a particular district shall be
directly responsible for the general conduct and perform-
ance of each Judge of Compensation in that district. The
Supervising Judge shall be prepared to give a periodic
performance evaluation of each Judge at the request of the
Director.

(b) The Supervising Judge of a particular district shall be
responsible for the orderly and prompt flow of work in that
district.

(c) Subject to the approval of the Director, the Supervis-
ing Judge shall determine the composition of the daily
calendar and shall designate the Judge of Compensation to
be responsible for each calendar list. The Supervising
Judge shall be responsible for all daily changes of scheduling
for all hearing personnel within each district and be avail-
able to discuss particular scheduling problems with attor-
neys.

(d) Each Supervising Judge shall furnish statistical re-
ports as required by the Director.

Amended by R.1991 d.466, effective September 3, 1991.
See: 23 N.J.R. 1759(a), 23 N.J.R. 2642(a).
Stylistic changes.
Recodified from 12:235-4.2 by R.1997 d.110, effective March 3, 1997.
See: 28 N.J.R. 4067(a), 29 N.J.R. 799(a).

SUBCHAPTER 10. CONDUCT OF JUDGES
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