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Notice of Appeal and Grounds, Filed 
July 7, 1927. 

J}etu J ersep ~upreme cteourt, 
Action at Law. 

JACOB GROPPER, 

Plaintiff-Respondent, 
vs. 

WILLIAM HOOVER) 
Defendant-Appellant. 

To Saul a-nd Joseph Cohn, Esqs., 
AttorneY's · for Pla -intiff-Responde nt: 

TAKE NOTICE , that the Defendant-Appellant 
appeals to the Court of Errors and Appeals, from 
the whole of the judgment entered in the above 
stated cause, on the 17th day of June, 1927, on 
the ground that the Supreme Cour t erred in giv-
ing judgment for the plaintiff-responden t instead 
of for the defendant-appellant. 

Dated, June 23, 1927. 

GREEN & GREEN, 
Attorneys for Defendant-Appellant. 

Within Notice of Appeal and copy thereof ac-
knowledged this 23rd day of June, 1927. 

SAUL & JOS. E. COHN, 
Attorn eys for Plaintiff-Re spond ent. 

10 

20 

BO 

40 



20 

ao 

40 

2 

Notice of Appeal, Filed July 2, 1926. 

FIRST DISTRICT COURT OF THE 
Cl'rY OF NEvVARK, 

In Replevin. 

JACOB GROPPER, 
Plaintiff, 

vs. 

WILLIAM HOOVER, 
Defendant. 

To Jacob Gropper) Pla ,intiff, or Saul and Joseph 
E. Cohn, his attorneys: 

TAKE KOTICE, that the defendant, vVilliam 
Hoover, hereby appeals to the New Jersey Su-
preme Court, from the judgme~t rendered by t~e 
First District Court of the City of Newark 1n 
the above stated action, on the 29th day of June, 
1926. 

Dated, July 31st, 1926. 

GREEN & GREEN, 
Attorneys for Defendant. 

Service of within notice of appeal acknowledged 
this first day of July, 1926. 

SAUL & JOSEPH E. COHN, 
Attorneys of Plaintiff. 
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Specification, Filed September 17, 1926. 

NEW JERSEY SUPREME COURT. 

Action at Law. 

On Appeal from the First District Court of 
Newark. 

JACOB GROPPER, 

Plaintiff-Respondent, 
vs. 

WILLIAM HOOVER, 

Def end ant-Appellant. 

The following is a specification of the determi-
nations or directions of the District Court, with 
respect to which appellant is dissatisfied in point 
of law: 

1. The District Court erred in giving judgment 
for possession in favor of the plaintiff and against 
the defendant, defendant having retained posses-
sion of the goods and given bond to the constable. 

10 

20 

2. The District Court erred in receiving in evi- 30 dence bill of sale and assignments for automobile 
in question. 

3. The District Court erred in giving judgment 
in favor of the plaintiff and against the defendant, 
in that judgment should have been given in favor 
of the defendant and against the plaintiff. 

Dated, September 15, 1926. 

GREEN & GREEN, 
Attorneys for Defendant-Appellant. 40 
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Writ of Replevin, Filed June 4, 1926. 

Essex County, 
The State of New Jersey-ss.: 

To any Constable of said County, or to the Ser-
geant-a.t-Arms of the First District Court of 
the City of Newark, GREETINGS: 

WE COMMAND You, That if Jacob Gropper shall 
make you secure, you cause to be replevined and 
delivered to Jacob Gropper, one four-door regular 
sedan, Cleveland car, model 42, motor S-42592, 
manufacturers number M-36595, which William 
Hoover took and unjustly detained-as is said: 
AND, that you summon the said William Hoover 
to appear before the First District Court of the 

2° City of Newark, to be held at the City Hall, Broad 
Street ( ground floor, entrance on Green St.), in 
the said City on the tenth day of June, 1926, at 
ten o'clock in the forenoon, to answer the said 
Jacob Gropper of a plea of taking and unjustly 
detaining said goods and chattels aforesaid : AND 
have you then there thh; writ, with your proceed-
ings thereon. 

30 

40 

WITNESS Cecil H. :Mac Mahon, Esquire, Judge of 
said Court, at Newark, aforesaid, the fourth day 
of June, One thousand nine hundred and twenty-
six. 

CHARLES R. BALDWIN, 
Clerk, 

SAUL & JOSEPH E. COHN, 
Attorneys. 
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Affidavit of Service. 

I served the within summon·s June 4th 1926 
' ' on the defendant, William Hoover, by reading it 

to him and giving him a copy thereof. 

THEODORE J. CONLISS, 
Constable. 

State of Demand, Filed June 4, 1926. 

FIRST DISTRICT COURT OF THE 
CITY OF NEW ARK. 

In Replevin. 

10 

JACOB GROPPER, 20 
Plaintiff, 

vs. 

,¥ILLIAM HOOVER, 
Defendant. 

Plaintiff demands the sum of $100 damages and 
possession of the following article, and says: 

1. On June 2, 1926, plaintiff became and ever 
since has been the owner of the following goods 
and chattels, to wit: one four-door regular sedan 
Cleveland car, model 42, motor S-42592, manu-
facturers number M-36595. 

2. On said date and ever since plaintiff ha-s 
been lawfully entitled to possession of the same. 

30 

3. On the aforesaid date in a close known as 4-0 
274 Lyons Avenue, Newark, N. J. did wrongfully 
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Order Extending Time) Filed July 6, 19~6. 

take said goods and chattels in his possession and 
has retained ·same although written demand has 
been made by the plaintiff through his agent or 
representative, demanding return ther ·eof, and de-
fendant still retains the same. 

Plain tiff demands possession of said goods and 
chattels and damages for the unlawful retaining 
of same. 

SAUL & JOSEPH E. COHN, 
Att orneys for Plaintiff. 

Order Extending Time, Filed July 6, 1926. 

FIRST DISTRICT COURT OF THE CITY OF 
NEWARK. 

In Replevin. 

(On Appeal) 

JACOB GROPPER, 

vs. 

WILLIAM HOOVER) 

Plain t iff, 

Defendant. 

Upon application of defendan t, and good cause 
appearing: 

It is, on this 2nd day of July, 1926, ORDERE'D, 

that the time within which the case shall be 
agreed upon or settled, be and the same is hereby 
extended to September 17, 1926. 

,vILLIAM V. RAFFERTY, 
Acting Judge of the First District Court 

of the City of Newark. 
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Clerk's Transcript. 

FIRST DISTRICT COURT. 

JA COB GROPPER, 

Plaintiff , 
vs. 

WILLIAM HOOVER, 

Pltf's Costs. 
Summons 
Mileage 
Lis ting 
Atty. fee 

Defendant. 

SAUL & JOSEPH E. COHN, 
Pltf's Attorneys. 

$3.00 June 3 
.08 

1.50 June 10 
5.00 

9.58 

WRIT OF REPLEVIN 

274 Lyons Avenue 

10 

20 

A summons in the above stated cause was is- 30 
sued on the fourth day of June, 1926, re t urnable 
on the tenth day of June, 1926, wherein the plain-
tiff demands of the defendant the sum of 

Dollars. 
The summons was served and returned as fol-

lows: 
I served the within summons June 4th, 

1926, on the defendant by reading it to 
him and giving him a copy thereof. 

THEODORE J. CONLISS, 
Constable. 

40 
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Clerk )s Transcript. 

June 10/26 This Cause was adjourned to June 
11. 

June 5 /26 Defendant filed Re-Replevin Bond 
and the constable returned the goods 
to the Defendant. 

10 June 15/26 The Plaintiff and the Defendant 
appearing, the cause was tried and 
determined at this time. 

Plaintiff and Walter Goerke sworn. Defend-
ant, Mary Ratchford and Charles F. Hummel 
sworn. 

The evidence being closed the Court reserved 
decision. 

The evidence being closed, the Court rendered 
judgment in favor of the Plaintiff and against the 

20 defendant for Possession with costs, whereupon 
judgment is rendered in favor of the plaintiff and 
ao-ainst the defendant for Possession, with costs. 

0 

30 

40 

July 1/26 Order for the return of the 
good·s to pltff $1.00 

. 75 
Notice of ap.peal and appeal 
bond filed 1.00 

July 6/ 26 

Order :filed extending time to 
settle case 1.00 

July 6/26 

I CHARLES R. BALDWIN J Clerk of the First 
' District Court of the City of Newark, do hereby 

certify that the foregoing is a true copy of the 
records and proceedings had in the above stated 
cause of action, as taken from Docket #214 of 
this Court, page # 101831. 

CHARLES R. BALDWIN, 
Clerk of the First District Court 

of the City of Newark. 
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State of Case, Filed September 17, 1926. 

FIRST DISTRICT COURT OF THE 
CITY OF NEW ARK. 

In Replevin. 

JACOB GR.OPPER, 
Plaintiff, 

vs. 

WILLIAM HOOVER, 

Defendant. 

10 

It is stipula ted and agreed between the parties 
hereto, by their respective at torneys, that the 20 
state of case for appeal is as follows: 

1. On June 4, 1926, plaintiff commenced an 
action of replevin herein, to recover possession of a 
Cleveland automobile from the defendant . 

2. On behalf of the plain t iff, testimony was ad-
duced that the plaintiff obtained t itle to the auto-
mobile by purchase for value from Bush-Goerke 
Motor Co., a corporation, on June 2, 1926, that 30 
on the same date said plaintiff served a written 
demand upon the defendant having posses'Sion of 
the automobile at the time of the sale to plaintiff 
and at the time when the demand was made, and 
that defendant refused to deliver the automobile to 
plaintiff. 

3. Plain t iff offered in evidence a bill of sale 
for said motor vehicle , said bill of sale bearing 

4:0 
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State of Case) Filed September 17) 1926. 

an assignment from said Bush-Goerke Motor Co. 
to plaintiff, with two witnesses and an acknowl-
edgment. 

4. Defendant objected to the offer of the bill 
of sale in evidence and also the assignments there-

lO of, on the ground that said bill of sale was not in 
compliance with an act entitled, "An act relating 
to and regulating the sale and purchase of motor 
vehicles, requiring presence of manufacturer's 
number on same, requiring issuance of bill of sale 
and assignment of same, and providing penalties 
therefor", Chapter 168, Laws of 1919, page 357, as 
amended in that the bill of ·sale purported to have 
been acknowledged by the Bush-Goerke :Motor Co., 

20 

30 

(0 

but the certificate of acknowledgment bore the 
personal acknowledgment of Walter Goerke, the 
President of said company, the first assignment 
to the bill of sale was dated and sworn to on 
April 1st, 1925, but the certificate of acknowledg-
ment bore date of June 2nd, 1926. 

5. The judge reserved his decision on receiv-
ing the bill of sale and assignments in evidence, 
and later received the same in evidence. 

6. On behalf of defendant, testimony was ad-
duced that the defendant purchased the auto-
mobile from Bush Goerke Motor Co. on or about 
April 15, 1925, and paid $750 and gave a three 
months' note for balance of $450, that on June 30, 
1925 defendant commenced suit against the said 
Bush-Goerke Motor Co., in the Sssex County Cir-
cuit Court, on two counts, namely: 

In the first count plaintiff alleged that automo-
bile was represented as a 1924 year model, when 

11 

Sta .te of Oas~) Filed September 17) 1926. 

it was a 1923 model and that by reason of said 
misrepresentation the defendant herein rescinded 
the purchase and demanded the return of his $750 
and the surrender of the notes for $450; and in 
the second count the defendant herein alleged 
the purchase of the automobile as aforesaid, that 10 
said Bush-Goerke :Motor Co. agreed to deliver to 
plaintiff documents of title to said motor vehicle 
in conformity with the laws of this State, that 
said Bush-Goerke :Motor Co. refused to deliver to 
plaintiff such title documents or any bill of 'Sale 
for such motor vehicle, that as a result, the · con-
sideration for the purchase of said motor vehicle 
wholly failed, and that this defendant therefore 
rescinded the purchase and offered to return the 
motor vehicle to the Bush-Goerke Motor Co. upon 20 
repayment of the purchase price but the Bush-
Goerke Motor Co. refused to repay the same 
and/ or accept the return of said motor vehicle. 

7. The defendant herein was non-suited on the 
first count but the Court directed a verdict in his 
favor on the second count, holding that title had 
not passed from Bush-Goerke Motor Co. to defend-
ant herein under said bill of sale and assignments. 

8. Said Bush-Goerke Motor Co. had also com-
menced an action to recover for the $450 note 
against the defendant herein which was tried with 
the above case and the Court also directed a ver-
dict in favor of this defendant in said action. 

9. On June 2, 1926, this defendant issued an 
execution against the Bush-Goerke Motor Co. in 
the action in which he recovered a judgment for 
$750 and costs and on June 3, 1926, the sheriff 
levied upon the automobile, which was still in the 
possession of this defendant. 

30 

40 
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DefendatnVs Bond, Filed June 5, 1926. 

10. The judge reserved his decision, and on 
June 29, 1926, entered a judgment in favor of the 
plaintiff for posse-ssion of the automobile. 

Dated, September 14, 1926. 

SAUL & JOSEPH E. COHN, 
Attorneys for Plaintiff, 

GREEN & GREEN, 
Attorneys for Defendant. 

Defendant's Bond, Filed June 5, 1926. 
KNOW ALL MEN BY 'I'HESE PRESENTS, that we, 

William Hoover, ar~ held and firmly bound unto 
any constable, one of the Constables of the County 
of Essex, State of New Jersey, in the sum of 
Five Hundred ( $500) Dollars, for which payment 
well and truly to be made, we bind ourselves, our 
heirs executors and administrators, jointly and 

' severally firmly by these presents. 
Sealed with our seals and dated this 5th day 

of June, 1026. 
The condition of this obligation is such, where-

as the said Constable has taken into possession 
certain goods and chattels, to wit: 

One four door regular Sedan Cleveland 
car, model 42, manufacturer's number 
1\II-36595, motor S-42592. 

by virtue of a write of replevin issuing out of the 
First District Court of the City of Newark, on 
the 4th day of June, 1926, at the suit of Jacob 
Gropper against William Hoover, and where~s, 
the said William Hoover has served upon the said 
Constable a written claim of property of cer-
tain of · the goods and chattels so as aforesaid 
taken into custody by said Constable; 

13 

Order Transferring Posession, F i led July 1, 1926. 

Now, THEREFORE, if the said William Hoover 
shall deliver the said goods and chattels in as 
good condition as the same were at the time of the 
making of such claim by said ,villiam Hoover 
to Jacob Gropper, or his lawful representatives, 
if the same shall be adjudged to t he said Ja cob 
Gropper, then this obligation to be void; other-
wise, to remain in full force and virtue. 

vVILLIAM HOOVER, 
Commercial Casualty Ins. Co. 

by VVM. J. MARTIN, 
Attorney -in-fact. 

Signed, sealed and delivered 
in the Presence of 

HERBERT A. KUVIN. 

LEO KLEIN) 

as to surety. 

Order Transferring Possession, Filed July 
1st, 1926 

In appearing to the Court that the pr operty 
replevined in the above stated action, to wit: One 
Four Door regular sedan Cleveland Car, model 
42, Motor S-42592 Manufacturers' #M -36505, has 
been delivered by Theodore J. Conliss, one of the 
constables of Essex County, to William Hoover, 
the defendant her·ein, against whom t he is sue of 
propert y has been found, and it further app earing 
that the taking ·was not as a distress for r ent, it 
is on this 1st day of Jul y, 1926, on application of 
Jacob Gropper, the Plaintiff heren• 

ORDE 1RED, that the said goods and chatte ls re-
plevined and de1ivered as aforesaid in the above 
stated action be de1ivered forthwith to the said 
Jacob Gropper. 

LOUIS R. FREUND, 
Acting Judge of the First District 

Court of the City of Newark. 

lO 

40 
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Exhibit P-1. 

l{NOW ALL MEN BY THE:S.E PRESEiNT'S, that BUSH-
GOERKE Morr'OR COMPANY of Newark in the county 
of Essex and State of New Jersey, party of the 
first part, in consideration of the sum of One 
dollar and other valuable consideration, paid by 
JOSEPH CoHE,N of Newark, in the county of Essex 
and State of New Jersey, party of the second 
part, has bargained, sold, granted and conveyed 
and by these presents does bargain, sell, grant 
and convey unto the said party of the second part 
his heirs, executors, administrators and assigns, 
Four Door Regular Sedan, Cleveland, 42 8-42592, 
M-36595, to have and to hold the same unto the 
said party of the second part, his heirs, executors, 
administrators and assigns forever, and Bush-
Goerke Motor Company do for their heirs, execu-
tors, administrators or a-ssigns, covenant and agree 
to and with the said party of the second part 
to warrant and defend the said described motor 
vehicle hereby sold unto the party of the second 
part his executors, administrators and assigns 
against all and every person or persons whom-
soever. 

IN WITNESS WHEIROOF, we have hereunto set our 
hand's and seal this Eighth day of December, 
one thousand nine hundred and twenty-three. 

BUSH-GOERKE MOTOR CO. 

Signed, Sealed and Delivered 
in the Presence of 

WALTER GOERKE 
Pres. 

CARL w. BUSH 
Secretary 

(Seal) 

40 8. H. VAN EMBURG 
JOHN AMATO 
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Exhibit P-1. 

State of New Jersey, 
Conn ty of Essex-ss. : 

BE IT · RE1MEMBEREiD) that on this Eighth day of 
December 1923, before me a Notary Public of the 
State of New Jersey, personally appeared w ALTIDR 

GOERKE) Pres. Bush-Goerke Motor Co. who I am 
satisfied, is the seller mentioned in' the ~ithin 
instrument, and I having personally made known 
to him the contents thereof he did thereupon ac-
knowledge that he signed, sealed and delivered the 
same as his voluntary act and deed for the uses 
and purposes therein expressed. 

ANN ARl\1:STRONG 
Notary Public. 

(Seal) 

ASSIGNMENT OF BILL OF SALE 

I, JOSEPH COHEN, of Newark, County of Essex, 
and State of New Jer sey, for and in considera -
tion of the sum of One & more dollars to me ' in hand paid, do heteby sell, assign, transfer and 
set over unto Bush-Goerke Motor Co., Newark in 
the County of Essex and State of New Jersey the 
said motor vehicle descdbed in the attac hed Bill 
of Sale. 

IN WITNESS WHE-REOF, I have hereu nto set my 
hand and seal this 1st day of April, 1925. 

JOSEPH COHEN 
Witness 

CHARLES SHERWOOD 
CLAUDE H. BUTLEIR 

Subscribed and sworn to before me this 
1st day of April, 1925. 

A. RBNIGAR 
Notary Public of N. J. 

(Seal) 

10 

20 

30 

40 
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Emhibit P-1. 

A88IGNMENT OF BILL OF SALE 

I Busn GOERKE MO'FOR Co., of Nev.rark, County. 
of 'Essex, and State of New Jersey, for and 
in consideration- of the sum of One & more 
dollars to me in hand paid, do hereby sell, 
assign,' transfer and set ov0r unto William Hoover 
of Newark in the County of Essex and --State---of. 
New Jersey the said motor vehicle described in 
the attached Bill of Sale. 

IN WITNE8S WHER .EOF, I have here11nto set my 
hand and seal thi~ 15th day of April 1926· 

Witnes·s 

BUSH GOERKE MOTOR CO., 
,¥ALT.BR G OEJIRKB 

}4!es. 

CHARLES SHERWOOD 
EDWARD MCGLYNN 

Subscribed and sworn to before m0 this 
15th day of April, 1925, 

A. RENIGAR 
30 Notary Public of N. J. 

( Seal) 

ASSIGNMENT OF BILL OF SALE 

-G ERKE MorroR Co., a corporation of the 
I, BUSH o h c·t f New State of New Jersey, located in t e i y o -

C t f E ssex and State of New Jersey, ark oun y o , d 11 
for and in consideration of the sum of _One o ar, 

40 to it in hand paid, hereby sells, assigns, trans-
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Emhibit P-1. 

fers and sets over unto Jacob Gropper of Newark 
in the County of Essex and State of New Jersey 
the said motor vehicle described in the attached 
Bill of Sale. 

IN WITNESS WHEREOF) said Bush-Goerke :M:otor 10 
Co. has caused these presents to be signed by its 
President and attested by its secretary and its 
corporate seal to be hereto affixed the second day 
of June, 1926. 

BUSH-GOERKE MOTOR CO. 

Witness 

SOPHIA M. KEJGEL 
ANT'OINE'ITE E. J OCH 

Attest 

CARL "\V. BUSH 
Secretary. 

State of New Jersey, 
County of Essex- ·ss. : 

By WALTER GOERKE 
President 

( Seal) 

BE IT REMEMBERED, That on this 2nd day of 
June, in the year One Thousand Nine B undred 
twenty-six before me, the subscriber, a Notary 
Public of New Jersey, personally appearel CARL 

20 

30 

W. BusH known to me to be the Secretary of the 
Bush-Goerke Motor Co. a corporation, the Grantor 
within named, who being by me duly sworn on his 
oath said and made proof to my satisfaction that 

40 he is such Secretary, and that he well knows 
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Exhibit P-1. 

the Common Seal of said Corporation, and that 
the Seal affixed to the within Deed is such Com-
mon Seal and was thereto affixed by Walter 
Goerke the President of said Corporation, and 
that the said Deed was by the said President also 

10 signed and delivered as and for the voluntary 
act and deed of said Corporation in the presence 
of said Deponent, who thereupon subscribed his 
name thereto as attesting witnes ·s. 

20 

CARL W. BUSH 
(Seal) 

Sworn and subscribed before me, 
at Newark, N. J. this 2d day of 
June A. D. 1926. 

MICHAEL SILVER 
Notary Public of N. J. 

State of New Jersey, 
County of Essex-ss.: 

BE IT REMEMBERED} That on this second day 
of June in the year of our Lord One Thousand 

30 Nine Hundred and twenty-six before me, the 
subscriber, a Notary Public of New Jersey per-
sonally app~ared JOSEPH COHEN who, I am satis-
fied, is the grantor mentioned in the within 
Indtmture, and to whom I first made known the 
contents thereof, and thereupon he acknowledged 
he signed, sealed and delivered the same as his 
voluntary act and deed for the uses and purposes 
therein expressed. 

A WIEZER TINFOvVITCH 
40 Notary Public of New Jersey 

( Seal) 

19 

Opinion, June 17, 1927. 

NEW JERSEY SUPREME COURT. 

OCTOBER TE'RM, 1926. 

No. 421. 

J A00B GR0PPE'R, 
Plain tiff- Resp on dent, 

vs. 

WILLIAM HOOVER, 
Defendant-Appellant. 

On Appeal from the First District Court of 

10 

the City of Newark. 20 

Before Justices -KALISCH, KATZIDNBACH and 
LLOYD. 

For the Appellant: GREE1N & GREEN} Harry 
Green, of Counsel. 

For the Respondent: SAUL and Jos.EPH CoHNJ 
Michael Silver, of Counsel. 

Per Ouriarm: 
The following is an agreed state of the case 

brought before us for review, on appeal from the 
First District Court of the City of Newark: 

"On June 4, 1926, plaintiff commenced an ac-
tion of replevin herein, to recover possession of 
a Cleveland automobile from the defendant. 

On behalf of plaintiff, testimony was adduced 
that the plaintiff obtained title to the automobile 
by purchase for value from Bush-Goerke Motor 

30 

Co., a corporation, on June 2, 1926, that on the 4-0 
same date said plaintiff served a written demand 
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upon the defendant for possession of said auto-
mobile, said defendant having possession of the 
automobile at the time of the sale to plaintiff and 
at the time when the demand was made, and that 
defendant refused to deliver the automobile to 
plaintiff. 

Plaintiff offered in evidence a bill of sale for 
said motor vehicle, said bill of sale bearing an 
assignment from said Bush-Goerke Motor Co. to 
plaintiff, with two witnesses and an acknowledg-
ment. 

Defendant objected to the offer of the bill of 
sale in evidence and also the assignments thereof, 
on the ground that said bill of sale was not in 
compliance with an act entitled, 'An Act relating 
to and regulating the sale and purchase of motor 
vehicles, requiring presence of manufacturer's 
number on same, requiring issuance of bill of 
·sale and assignment of same and providing pen-
alties therefor.' Chapter 168, Laws of 1919, P· 
357, as amended, in that bill of sale purported to 
have been acknowledged by the Bush-Goerke :Motor 
Co., but the certifi.cate of acknowledgment bore the 
personal acknowledgment of \Valter Goerke, the 
President of said company, the first assignment 
to the bill of sale was dated and sworn to on 
April 1st, 1925, but the certificate of acknow ledg-
men t bore date of June 2nd, 1926. 

The judge reserved his decision on receiving the 
bill of ·sale and assign men ts in evidence, and later 
received the same in evidence. 

On behalf of defendant, testimony was adduced 
that the defendant purchased the automobile from 
Bush-Goerke :Motor Co. on or about April 15, 1925, 
and paid $750 and gave a three months' note for 
balance of $450, that on June 30, 1925, defendant 
commenced suit against the said Bush-Goerke 

21 

Opinion) June 17) 1927. 

:Motor Co., in the Essex County Circuit Court, on 
two counts, namely :-

In the first count plaintiff alleged that auto-
mobile was represented as a 1924 year model, 
when it was a 1923 model and that by reason of 
'Said misrepresentation the defendant herein re- 10 
scinded the purchase and demanded the return 
of his $750, and surrender of the notes for $450; 
and in the 8econd count the defendant herein 
alleged the purchase of the automobile as afore-
said, that said Bush-Goerke :Motor Co., agreed to 
deliver to plaintiff documents of title to said mo-
tor vehicle in conformity with the laws of this 
State, that said Bush-Goerke :Motor Co. refused 
to deliver to plaintiff such title documents or any 
bill of sale of such motor vehicle, that as a result , 20 
the consideration for the pu rchase of said motor 
vehicle wholly failed and that this defendant 
therefore rescinded the purchase and offered to 
return the motor vehicle to the Bush-Goerke Mo-
tor Co. upon repayment of the purchase pri ce but 
the Bush-Goerke :Motor Co. refused to repay the 
same and / or accep t the return of said mot or 
vehicle. 

The defendant herein was non-sui ted on t he first 
count but the Court directed a verdict in his favor 30 
on the second count, holding that title had not 
passed from Bush-Goerke Motor Co., to defend-
ant herein under ·said bill of sale and assignmen t . 

Said Bush-Goerke Motor Co. had also com-
menced an action to recover for the $450 note 
against the defendant he-rein, which was tried with 
the above case and the Court also dire cted a ver-
dict in favor of this defendant in said action. 

On June 2, 1925, this defendant issued an execu-
tion against the Bush-Goerke Motor Co., in the 40 
action in which recovered a judgment for $750 
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and costs and on June 3, 1925, the sheriff levied 
upon the automobile, which was still the posses-
sion of this defendant. 

The judge reserved his decision, and on June 
29, 1926, entered a judgment in favor of the plain-

lO tiff for possession of the automobile. 

20 

30 

40 

The grounds of appeal relied on for a reversal 
are: 

1. "The District Court erred in g1v1ng judg-
ment for possession in favor of the plaintiff and 
against the defendant, defendant having retained 
possession of the goods and given bond to the 
constable." 

2. "The District Court erred in rece1vrn.g in 
evidence bill of sale and assignments for auto-
mobile in question." 

3. "The District Court erred in g1v1ng judg-
ment in favor of the plaintiff and against the de-
fendant in that judgment should have been given 
in favor of the defendant and against the 
plaintiff." 

In support of the first ground, it is argued that 
judgment for possession of the automobile re-
plevied is erroneous because only a judgment for 
value and damages can be entered where a de-
fendant re-bonds property, replevied. This is 
clearly an erroneous conception of the law govern-
ing the subject in hand. 

Section 138 of the District Court Act, 2 C. S. 
1896, provides that "in all actions .. in replevin, 
except where the taking was as a distress for rent, 
if the property replevied shall have been delivered 
by the constable or sergeant-at-arms to the party 
against whom the issue of property shall be found, 
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the party succeeding on such issue of proper ty 
* * * may instead of pursuing his remedy for 
the damages * * * apply to the Court in which 
the action is pending, for an order that the said 
goods be restored to him ; and thereupon it shall 
be lawful for the Court in its discretion to make 10 
an order that the said goods and chattels be de-
livered to the party in whom the property tµerein 
has been found." 

'fhis section is like in substan ce to section 26 
of the Replevin Act, 3 C. S. 4375. The legal effect 
of this section was settled in Johnso n v. M oson, 64 
N. J. L. 258 in which case Van Syckel , J. speak-
ing for the Court of Errors and Appeals, at page 
260, points out tha t the only judgment tha t can 
be rendered under sect ion 10 of the Replevin Act 20 
is for the value of the goods and damages as found 
by the jury, but tlrnt thi s remed y is cumulative, 
since it appears from Section 26 of the Replevin 
Act that the plaintiff ma y apply to the t rial court 
for an 01·der upon the def endant to re st ore the 
goods to him. 

In the instant case, it appears tha t t he trial 
judge by virtue of Section 138 of the District 
Court Act, supra ) made an order for the delivery 
by defendant of the replevied goods and chattels 30 
to t he plaintiff. This was proper judicial act ion. 

Next it is argued that the bill of sale and assign-
ment received in evidence , were not in conformi ty 
with an act entitled "An Act rela t ing to and regu-
la t ing the sale and purchase of motor vehicles, 
requiring presence of manufa cturers' number on 
same, requiring issuan ce of bill of sale and assign-
ment for same, and providing penalties therefor." 
P. L. 1919, P. 357. 

The alleged defect in the bill of sale and a ssign- 40 
ment, as appears from t he agreed state of the 



24 

Opinion) June 17) 1927. 

case, is, that the bill of sale purported to have 
been acknowledged by the Bush-Goerke Co., 
whereas, the certificate of acknowledgment bore 
the personal acknowledgment of ,¥alter Goerke, 
President of said . Company. 

10 The first assignment to the bill of sale was 
sworn to April 1st, 1925, but the certificate of 
acknowledgment bore the date of June 2nd, 1926. 
It is conceded that the first a:ssignment of the bill 
of sale to the motor company was defective in 
that it had not been acknowledged by Cohn. This 
omission, however, was supplied on June 2nd, 
1926, when the acknowledgment was taken and a 
certificate thereof attached. 

We think there is no legal obstacle in the way 
20 of curing a defective acknowledgment, where it 

can be done without prejudice to the rights of 
third parties, for such an act rather bespeaks 
good faith. It is further urged that the assign-
ment from Bush-Goerke :Motor Co. to Hoover is 
defective and cannot pass title and that the strik-
ing out of the defective assignment, without any-
thing on the same to indicate that the alteration 
was made with the assent of the then holder 
vitiates the entire instrument. Assuming this to 

30 be true dogma, under the circumstances present 
in this case, the statement of the proposition re-
veals its puerility. The motor company assigned 
to Hoover, and by reason of defective assignment 
no title was passed to him. Furthermore it ap -
pears that Hoover had rescinded the contract . As 
a -conijequence, the title still remained in the mo-
tor company. Ergo, by consent of th e holder of 
the title, the defective assignment was stricken 
out. It was the motor company which assigned 

40 the bill of sale to the plaintiff, Gropper. 
Lastly, it is argued that the appellant was the 
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bailee of said automobile subject to secure re -pay-
men t of seven hundred and fifty dollars paid by 
him. 

The defendant had rescinded the contract 
through which the automobile came into his posses-
sion. Any equitable rights he may have to the 10 
automobile cannot be successfully maintained 
against the right of a purchaser in good faith for 
value and without notice of any equity of the 
defendant in the property claimed. 

The trial judge found as a fact that the plain-
tiff was a purchaser in good faith for value and 
without notice of any equitable right existing in 
the defendant to the property. 

Judgment is affirmed, with costs. 2o 

30 

40 
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BRIEF OF DEFENDANT-APPELLANT. 

Statement. 

This is an appeal by the defendant from a 
judgment of Supreme Court, affirming a judg-
ment of the First District Court of Newark, ren-
dered, in a replevin action for possession of an 
automobile, in favor of the plaintiff and against 
the defendant, by the Court sitting without a jury. 

Facts. 

The factual situation f Case, pp. 9-12) is as 
follows: 

On April 15, 1925, appellant, hereinafter called 
defendant, purchased automobile from Bush-
Goerke Motor Co., paid $750 and gave three 
months' note for balance of $450 and received pos-
session of said automobile. 

On June 30, 1925, defendant commenced suit 
against the said Bush-Goerke :Motor Co., in the 
Essex County Circuit Court, for rescission of the 
purchase on the ground, inter alia) of failure 
to deliver documents of title in conformity with 
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the laws of this State, and the Circuit Court 
directed a verdict in favor of this defendant for 
$750 and judgment was accordingly entered for 
said amount and costs in favor of defendant and 
against said Bush-Goerke :Motor Co. 

On June 2nd, 1926, this defendant issued an 
execution against the Bush-Goerke Motor Co., on 
said judgment and the Sheriff levied upon the 
automobile, which defendant had received at time 
of purchase and which was still in his possession. 

On the same date, the said Bush-Goerke :Motor 
Co. sold the same automobile, while it was· in. the 
possession . of this defenda .nt, to the plaintiff, Jacob 
Gropper. Said plaintiff, Jacob Gropper, there-
after served a written demand upon defendant for 
possession of the automobile but defendant re-
fused to deliver possession thereof to the plaintiff, 
claiming to be bailee thereof, with lien, as a result 
of which the plaintiff commenced this action of 
replevin to recover possession thereof. 

Defendant delivered claim of property to the 
constable and also bond and retained possession of 
said automobile. 

In this posture of affairs, the District Court 
rendered judgment in favor of the plaintiff and 
against the defendant for possession. 

Defendant thereupon took appeal to Supreme 
Court, which affirmed said judgment in a per 
cwria.m opinion. 

Specifications. 

In the Supreme Court, defendant filed specifica-
tions stating that he is dissatisfied in point of 
law with the following determinations of the Dis-
trict Court : 

1. The District Court erred in giving judg-
ment for possession in favor of the plaintiff and 
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against the defendant, defendant having retained 
possession of the goods and given bond to the 
constable. 

2. The District Court erred in receiving in evi-
dence bill of sale and assignments for automobile 
in question. 

3. The District Court erred in giving judgment 
in favor of the plaintiff and against the defendant, 
in that judgment should have been given in favor 
of the defendant and against the plaintiff. 

POINT I. 

The judgment for possession is erroneous, 

because only a judgment for value and dam-

ages can be entered where a def end ant re-

bonds property replevied. 

Section 127 of the District Court Act, 2 C. S. 
1994, provides that where property replevied shall 
be delivered to the defendant on his presenting a 
claiin of property and giving bond, if plaintiff re-
covers "the Court * * * shaU find the value of 
the goods and chattels as well as the damages of 
the plaintiff, and the plaintiff shall have judg-
ment thereon in damages as well as for the value". 

This statute is practically identical with Sec-
tion 10 of the Replevin Act, 3 C. S. 4371. 

Plaintiff must take judgment versus defendant 
for value of goods and damages; "he cannot in 
that suit take any other judgment". John.son v. 
Mason, 64 N. J. L. 258, 260. 

Also see TurnuU;y v. J orda.n, 67 N. J. L. 509, 
511. 
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POINT II. 

The bill of sale and assignment received 

in evidence were not in conformity with the 

Motor Vehicle Bill of Sale Act, and were 

therefore erroneously received. 

Bill of sale and assignments, offered in evidence 
in this case were the same as the bill of sale and 
assio-nment~ offered in evidence in the Circuit 
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Court but with these exceptions: 
Certificate of acknowledgment was added to the 

:first assignment ( Case, p. 18, bottom of page), 
assignment by Bush-Goerke Company to Hoover 
was stricken out ( Case, p. 16, top of page), and 
assiO'nment of Bush-Goerke Motor Co. to Gropper 

b 

was added ( Case, p. 16, bottom of page, and top 
of p. 17). 

The Circuit Court in directing its verdict in 
favor of defendant and against the said Bush-
Goerke Motor Co., held that said bill of sale and 
assignment to the automobile were not in con-
formity with the laws of this State and that said 
Motor Company refused to deliver to this de-
fendant such title documents as a result of which 
the consideration failed, and this defendant was 
therefore entitled to the return of the $750 paid 
by him . 

. After the judgment recovered by this defendant 
against said Bush -Goerke Motor Co., said Motor 
Company apparently to defeat lien of this de-
fendant for amount paid by him, the automobile 
still being in defendant's possession, procured a 
belated certificate of acknowledgment of Joseph 
Cohen, the :first assignee, which certificate of 
acknowledgment is dated June 2nd, 1926, over a 
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year after the date of said assignment, to wit, 
April 1st, 1925. 

By reason of the defective acknowledgment of 
the :first assignment ( Case, p. 15, bottom of page), 
the documents of title were void, and could not be 
validated by a purported certificate of acknowl-
edgment made over a year later, particularly so 
as to prejudice rights of intervening party, this 
defendant. Security Credit Corpora.tion v. Whit-
ing J.f otor Co., 98 N. J. L. 45; A.rotzky v. J(rop-
nitzkJ!, 98 N. J. L. 344, aff. 3 N. J. Adv. Rep. 419. 

The statute ( P. L. 1919, p. 357) was not com-
plied with when the assignment was made and exe-
cuted and therefore the title papers t'o the auto-
mohi1e were void, and not voidable. 

Supreme Court, in their per curia ,m, said: 

"We think there is no legal obstacle in the 
way of curing a defective acknowledgment, 
iohere it can be done without pejwd}foe to 
the rights of third pa,rties, * * *." 
( Italics ours.) 

It certainly prejudiced defendant. His rights 
a~crued long before the defective acknowledgment 
was cured. Furthermore, curing of defective 
acknowledgment eliminated defect in title which 
prevented title from passing to him ( as Circuit 
Court held), and title thereupon passed to him 
subject to his right of rescission. The situation 
might be compared to a defective real estate title 
being cured by a quit-claim or curative deed, 
which certainly would not give the last grantor 
the right to take back the title, and convey it to 
another grantee in utter disregard of the rights 
of his :first grantee. 

The second assignment of the bill of sale is 
made by said Bush-Goerke Motor Company to this 
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defendant and then stricken out ( Case p 16 t ' . ' op 
of page). 

It seems to us that there is a gap in the title on 
the face of the instrument between Hoover and 
Gropper which invalidates the said document, by 
reason of said gap created in the chain of title. 

Your Honors can see the opportunities for 
fraud and evasion of the statute which will result 
if assignments attached to motor vehicle bills of 
sale are permitted to be altered and mutilated as 
in this case. 

Section 5 of the said Bill of Sale Act provides: 

"All such assignments shall at all times 
be kept and attached to the original manu-
facturer's bill of sale." 

This provision is mandatory and does not 
authorize anyone to strike an assignment from the 
bill of sale, the legislative intent being to preserve 
all the papers intact so that they will show com-
plete history and chain of title to a purchaser, 
and prevent a situation as we have here, which 
could not have occurred if said assignment had 
not been stricken out. 

Is not the alteration and mutilation of the as-
signment of Hoover contrary to this statute and 
the ref ore unlawful? 

It strikes us that it is and that the said instru-
ments are therefore vitiated and void and should 
not have been received in evidence. 

Then again, so far as this defendant is con-
cerned, the said documents having been once ad-
judicated void so far as he was concerned should 
certainly not affect him if subsequently the de-
fects are cured, and the person who attempts to 
take advantage is the assignee or person who 
stands in the shoes of the Motor Company which 
still retains the $750 paid by this defendant, which 
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sum the Circuit Court found he was entitled to the 
return of. 

POINT III. 

This def end ant had possession at time of 
purported sale to plaintiff as bailee of said 

automobile, with lien thereon to secure re-
payment of $750 paid by him. 

If this defendant was justified in rescinding the 
contract of purchase, as the Circuit Court found 
he was, he certainly had the right to hold the auto-
mobile until the $750 was returned to him. Sec-
tions 69 ( 1) ( d), 69 ( 4) and 69 ( 5), 4 C. S., 
pages 4663, 4664; Auto Brokerage Co.J Inc. v. 
Ullrich) Court of Errors and Appeals, 4 N. J. 
Adv. Rep. 329; Stein v. Sc.a,rp :aJ 96 N. J. L. 86; 
Van H ou,ten v. Gizang, 3 N. J. Misc. Rep. 233. 

Section 69 ( 1) ( d) of the Sales Act provides 
that the buyer may rescind, offer to return and 
recover purchase price; Section 69 ( 4) provides 
that seller is liable to repay price or part paid 
concurrently with return of goods, or immediately 
after offer to return ; and Section 69 ( 5) provides 
that where seller refuses to accept, buyer is 
deemed to hold goods as bailee for seller, subject 
to lien to secure repayment of portion of purchase 
price paid. 

vVhat then did defendant do to lose this right 
which the Circuit Court and the law gave him? 

It is our contention that this defendant was the 
bailee of the automobile and entitled to hold the 
same until the $750, adjudged by the Circuit 
Court, was repaid, that said lien could not be 
wiped out by assignment of bill of sale to plain-
tiff and that the plaintiff, the assignee of the Bush-
Goerke Motor Company and who stood in its 
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shoes, could not maintain this replevin action 
successfully until he repaid $750 and that the 
Court in deciding otherwise was clearly in error. 

POINT IV. 

Besides, plaintiff had notice of defendant's 

rights in the automobile as a matter of law, 

and plaintiff was not, therefore, an innocent 

purchaser for value and without notice. 

There is nothing in the agreed state of case 
which shows that the District Court Judge found 
as a fact that the plaintiff was a purchaser in good 
faith and without notice. 

The automobile was in the possession of de-
fendant and the bill of sale (Exhibit P-1, Case, 
p. 16) shows an assignment thereof to defendant 
and then stricken out. 

Did this not put plaintiff on inquiry as to the 
rights of defendant in the automobile and would 
not any reasonable inquiry as to such possession 
by defendant and the assignment have discovered 
the lien of defendant ( Commercial Credit Corpora-
tion v. Coover, EA, 101 N. J. L. 530)? 

Was not this situation an "apparent impedi-
ment" to plaintiff taking title to the automobile 
free of defendant's lien and right of possession 
and, therefore, not constituting plaintiff an inno-
cent purchaser without notice (Halliwell v. Tr.ans-
States Finance Corporation, EA, 98 N. J. L. 133)? 

Surely, the doctrine of caveat emptor applied 
in all its effectiveness against plaintiff, particu-
lar1y as defendant had possession of the auto-
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mobile, the possession in itself being prima facie 
evidence of ownership (Nelson v. Bock, SC, 84 
N. J. L. 123) and a fortiori at least some right or 
interest of defendant in said automobile by virtue 
of said possession. 

We respectfully submit that on this factual sit-
uation, defendant was and is entitled to a judg-
ment for possession of said automobile. 

This is a far-reaching decision because the 
effect of same is to afford an easy means of 
nullifying Section 69 of the Sales Act, to the preju-
dice of honest and bona fide bailees with liens 
for portion of purchase price paid, as is the situa-
tion in this case. 

The appellant, therefore, respectfully submits 
that the Supreme Court erred in affirming judg-
ment of District Court in entering judgment for 
possession instead of judgment for value and dam-
ages, in receiving bill of sale and assignments in 
evidence, and, on the factual situation, finding 
a verdict in favor of tht; plaintiff and against the 
defendant, and that for the reason hereinbefore 
set forth the judgment should be reversed and 

' ' there being no dispute of facts, the District Court 
should be directed to enter a judgment for posses-
sion of the automobile in favor of the defendant 
and against the plaintiff. 

Respectfully submitted, 

GREE _N & GREEN, 
Attorneys for Defenda.nt-Appellarnt. 

HARRY GREEN' 
Counsellor at Law, 

Of Counsel. 
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POINT I. 
The judgment for possession is not erroneous 

because a successful plaintiff in replevin has an 
option to either take the specific goods or dam-
ages for their value, where the defendant re-
bonds. 

Section 138 of the District Court Act, 2 C. S. 
1896, provides that "in all actions of replevin, 
except where the taking was as a distress for 
rent, if the property replevied shall have been 
delivered by the constable or sergeant -at-arms to 
the party against whom the issue of property 
shall be found, the party succeeding on such issue 
of property, * '" * ma;y inst ead of pursuin~ 
his remedy for the damages, * * * apply to 
the Court in which the action is pending, for an 
01·der that the said goods be restored to him; 
and thereupon it shall be lawful for the Court 
in its discretion to make an order that the said 
goods and chattels be delivered to the party in 
whom the property therein has been found.'' 

This statute is practically identical with Sec-
tion 26 of the Replevin Act, 3 C. S. 4375. 

Johnson v. M.ason, 64 N. J. L. 258, 260, cited 
by appellant to support its contention expressly 
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states that the plaintiff under Section 26 of the 
Replevin Act may apply to the trial court for an 
order upon the defendant to restore the goods to 
him. That is precisely the situation in the in-
stant case. Immediately upon the rendering of 
the decision by the Court, the plaintiff-respondent 
applied for and was granted an order trans-
ferring possession. ( Case, p. 13, bottom of 
page.) 

To preclude the plaintiff in replevin from the 
actual possession of the chattel after the issue 
has been found in his favor, would be over-
looking the very nature of an action in replevin. 
.Replevin is an action for the recovery of specific 
property. See Pedr ,ich v. I( eurnm.ell, ( 65 Atl. 
846). The r emedy given to a plaintiff in replevin 
under Section 127 of the District Court Act to 
recover the value of the goods where the defend-
ant re -bonds is cumulative and the option to de-
mand the return of the specific chattels rests 
with the successful party. Nelson v. Bock, 84 
N. J. L. 123, 85 Atl. 1009; L embeck and B etz 
Brewing · Co. v. 'Tarrant, 79 N. J. L. 372, 75 Atl. 
474 

POINT II. 
The Bill of Sale and Assignment received in 

evidence were in conformity with the Motor 
Vehicle Bill of Sale Act, and were therefore 
properly received. 

Appellant contends that th e bill of sale and 
assignments were defective and not in compliance 
with the Motor Vehicle Act (P. L. 1919, p. 357), 
and cites the case of S ecurity Credit Corpora -
tion v. Whiting Motor Co., 98 N. J. L. 45, and 
Arot zky v. I( ropnit zky, 98 N. J. L. 344. These , 
cas es, however, do not touch upon th e exact point 
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involved here, to wit, whether or not the act has 
been complied with when a defective acknowledg-
ment has been subsequently corrected. In 
neither case was a bill of sale even offered and 
the Court correctly held that title can only pass 
by a bill of sale under the act. 

Appellant's contention, for which no cases 
are cited, seems to be that a defective assign-
n1ent is void absolutely and cannot be subse-
quently corrected. This bold proposition is in-
correct. In the case of Gaub v. Masher, (129 
Atl. 253, 254) that precise question arose. The 
Court held that "the statute * * * does not 
say that a sale without c01npliance with its 
terms shall be void. On the contrary, by in1-
plication, it negatives such a contention.'' The 
Court in that case speaking of the case of Stein 
v. Carpa, (96 N. J. L. 86, 114 Atl. 245) in which 
th e Court sustained the purchas er's right to re-
scind, said, '' If the sale were void, there could 
be no rescission.'' 

In the case at bar the first assignment fro1n 
Cohen to Busch Goerke ~1otor Co. was adn1ittedly 
defective in that there was no acknowledgment 
by Mr. Cohen. Subsequently on June 2, 1926, 
the proof was taken, and a certificate th er eof at -
tached. ( Case , p. 18, botto1n of page.) 

Appellant further contends that the striking-
out of the defective assignment from Busch 
Goerk e :.Motor Co1npany to Hoover without any -
thing on the san1e to indicate that the alteration 
was made with th e assent of th e th en holder of 
th e instrument, viti ates th e entir e in strum ent. 
Assuming that this proposition is correct, on 
the facts and the exhibits as presented, the ap-
pellant has answ ered his own arugm ent. H e 
has said the assignn1ent fron1 Busch Goerke 
:11otor Co. to Hoover is def ectiv e and cannot pass 
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title ('Case, p. 16, top of page). Title at that 
point is in the Busch Goerke Motor Co. which 
then is the holder of the- instrument. Has not 
the holder of the instrument assented to the 
striking out of the defective assignment when 
it assigns the bill of sale to Gropper 1 ( Case, p. 
16, bottom of page.) To rule otherwise would 
be to say that the holder of a hill of sale having 
once made a defective assignment thereof, can 
never again sell the car and pass good title. 
Section 5 of the Bill of Sale Act which appellant 
cites to support this proposition, however, does 
not have the meaning attributed to it by appellant 
if the section is read in its entirety. The Legisla-
tur e intended that title cannot pass unless all 
the assignments in th e chain are attached to the 
bill of sale. Th e assignment to Hoover is not 
in the chain of title for the evident reason that it 
is defectiv e and consider ed a nullity, Hoover 
having rejected it and the Busch Goerke Motor 
Co. having ass ented th ereto by the subsequent 
assign1ncnt to Gropper. The Legislature never 
intended that a defective assignment never 
having been corrected, should always be attached 
to th e bill of sale or that in the event it was 
stricken out the entir e bill of sale be vitiated. 

POINTS III & IV. 

Plaintiff is a purchaser in good faith, for 
value and without notice, and therefore takes 
title free from any equity of the defendant. 

Section 24 of the Sale of Goods Act, 4 C. S. 
4654, provid es that where th e seller of goods 
has a voidable title thereto, but his title has not 
been avoided at th e tim e of sale, the buyer ac-
quire s a good title to the goods, provid ed he 
buys them in good faith, for value, and without 
noti ce of th e seller's defect of titl e. 
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Taking this case in a light most favorable to 
the defendant, the best that can be said is that 
the Busch Goerke :Motor Co. had a voidable title. 
The natural question which then arises is whether 
or not the plaintiff was a bona fide purchaser 
for value without notice. This is purely a ques-
tion of fact. The judgment below was in favor 
of the plaintiff and from this it can be reasonably 
and correctly inferred that all questions of fact 
1naterial to such decision were decided in the 
plaintiff's favor. A judgn1ent presupposes a find-
ing of facts in favor of the successful party 
even if such finding be not expressed in terms 
and also presupposes that, in the opinion of the 
judge, that party is entitled to the judgment by 
the lavv arising upon the facts. Sniith v. Cru,se, 
E. A., 128 Atl. 379. On appeal, questions of 
fact are conclusive. 

But here th e situation so far as this plain-
tiff is concerned is mat erially differ ent. Th e 
automobile was sold to hin1 and he looked to 
the :Motor Vehicl e Law for prot ection and made 
sure that all its requirements had been met. The 
Busch Goerk e :Motor Co. had a perf ect legal 
title and plaintiff in turn received it havino · ' ,':) 

paid value therefor in good faith anil. virjthout 
an y noti ce of the defendant's equity. 

Th e respondent, th erefor e, respectfully submits 
that the judgm ent render ed by the Di strict Court 
be affirmed for th e reason that it made no error 
in r end ering the judgn1ent for pos sess ion in 
favor of the plaintiff and against the defendant 
or in recei ving the bill of sale and assignn1ent s 
in evidenc e. 

R Pspe ctf ully su brni tt ed, 

SA UL and JOSEPI -I E. COHN, 
Attorne ys for Plaintiff -Respond ent. 

:MruHA EL SILVER, 

Of Couns el. 






