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RULE TO SHOW CAUSE.
Filed February 1, 1929.

New Jersey Supreme Court

ESSEX COUNTY.

Annie Bennett and Pnhnitip C. Action
Bennett, her husband,

Plaintiffs,

at Law.

Rule to
Show
Maria Cecilia Derivaux Hin- Cause
richsen, John A. Derivaux, Why New
Maria Kathryn Derivaux, Trial
Aloysius J. Derivaux and Should
Charles Hubert Derivaux, not be
Defendants.  Granted.

VS.

This matter being opened to the Court on
motion of Samuel D. Williams and Wolber and
Gilhooly, attorneys of defendants, above named,
and application having been made within six
(6) days after the rendering of the verdict in
the above-entitled cause;

It is on this 30th day of January, 1929,
Ordered that the plaintiffs show cause before
the Justices of our Supreme Court at the State
House, in Trenton, on the First Tuesday in May
next, at ten o’clock in the forenoon, or as soon
thereafter as counsel can be heard, why the
verdict entered should not be set aside and a
new trial granted; and it is further

Ordered that the defendants’ exception to the
refusal of the Trial Judge at the trial of said
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Rule to Show Cause.

cause to order a non-suit at the close of the
plaintiffs’ case and to direct a verdict for the
defendants at the close of the whole case, when
moved so to do by the counsel of defendants
on the ground of contributory negligence on
the part of the above-named plaintiff, Annie
Bennett, be and the same are hereby reserved;
and it is further

Ordered that leave be given to the defendants
to take testimony before one of the Supreme
Court Commissioners of this State upon notice
to the attorneys for the plaintiffs concerning
newly discovered evidence.

NELSON Y. DUNGAN,
Circuit Court Judge.



REASONS.

NEW JERSEY SUPREME COURT.

Essex County.

Annie Bennett and Philip C.

Bennett, her husband, Action
Plaintiffs, 2t Law.
vs. On Rule
to Show
Maria Cecilia Derivaux Hin- Cause.
richsen, et al.,
Defendants. Reasons.

The defendants herein set forth their reasons
why a new trial should be granted in the above-
entitled cause as follows:

1. That since the trial of the above-entitled
cause the defendants have discovered new evi-
dence which was not known to them at the time
of the trial and which they could not have dis-
covered by the exercise of reasonable diligence
and which evidence, if presented at the said

trial, would probably have changed the result
thereof.

2. That the verdict was against the greater
weight of the evidence.

3. The Trial Judge admitted the following
testimony over the objection of the defendants:
Q Did Mrs. Bennett, in your presence,

tell anybody about that occasion?
Mr. Gilhooly: | understand this man
is blind. | think we at least ought to

have the proper identification before we
proceed.
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Reasons.

The Court: He may answer yes or no
whether she ever spoke to anybody about
it.

Q Just answer yes or no. A Will you
just repeat that question?

(The last question is read by thé stenog-
rapher.)

A About my occasion | assume that is?

Q Yes. A Yes.

Q When was it? A On or about the
first of July.

Q Where was it? A In her dining
room.

Q Was the person to whom she spoke
introduced to you? A Do | understand
that the person to whom she spoke of this—

Mr. Gilhooly: | object as not being re-
sponsive to the question.

The Court: He is asking for an explana-
tion of the question.

The Witness: Absolutely.

The Court: | think that is entirely
proper.

Q Was the person to whom she spoke
about your accident introduced to you there?
A Oh, that is better. Yes.

Q By whom? A By Mrs. Bennett.

Q As whom? A Mr. Hinrichsen.

Mr. Gilhooly: If your Honor please,

I object on the ground that the statement

made by Mrs. Bennett is hearsay. This

man cannot identify him. He does not
know to whom he was talking.

Mr. Munsick: We do not pretend that
he does.

The Court: The answer may remain.



Reasons.

4.

Defendant’'s counsel prays an excep-
tion to this ruling of the Court.
Exception noted as ground of appeal.

The Trial Judge admitted into evidence

over the defendants’ objection certain testimony
of Dr. Keppler as follows:

Q What did you find her condition to

he at that time? A | found her condition
to be one of extreme—

Mr. Gilhooly: If your Honor please, |
object to the question on the ground they
have not established any casual connection
between the injuries and her condition in
May, 1928, and Dr. Greenbaum, who was
the attending physician, did not give us
any particular evidence of any injury.
He treated her up until sometime around
October. Now, until they establish some
casual connection between her injuries
at the time of the accident and the present
date, 1 don’t think the evidence is admis-
sible.

The Court: 1 think her own testimony
is sufficient to entitle them to show her
condition at the various times, because as
I understand her own testimony it has
been practically a continuing condition,
being better at some times and worse at
other times. True she has had the other
accident which you mentioned, in the
meantime, but as | suggested before when
you objected to the X-rays, that the ex-
tent of that accident according to her
testimony seems to have been an injury
to the knee and to the elbow, which does
not appear to have been connected in
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Reasons.

any way with the condition of which she
now complains. So | will overrule the
objection and an exception to that ruling
may be noted as ground of appeal.

5. The Trial Judge admitted into evidence
over the defendants’ objection certain testimony
by Dr. Donahue as follows:

Q Dr. Donahue, assuming that Mrs. Ben-
nett previous to July 13, 1925, had had no
accident or injury from accident, and on
July 13, 1925, she had fallen downstairs
practically from the top to the bottom, that
thereafter she complained of pains in the
back and was confined to bed for, we will
say three months, after which she was in
bed part of the time and up a good deal of
the time, traveling around doing her usual
duties, although complaining of pain, that
that condition continued practically until
the first part of October, 1928, when she
took to her bed, and that about the middle
of November, 1928 paralysis set in—

The Court: The middle of October she
she said she took to her bed.

Q (Continuing.) She took to her bed
the middle of October, and then it was
shortly after that—I don’'t remember the
exact date—that the paralysis set in. And
she has continued in bed up until the time-
you saw her; and include in the hypothetical
gquestion that the only other injury she had
had since 1925 when she fell was on one
occasion when she was struck by a door of
a trolley car in getting off, and complained
of bruises to her elbow, her ankle, and shin;
and also in 1926 she claims to have had
glass thrown into her eye—what in your



Reasons.

opinion is the cause of the condition as you
found it?
Mr. Gilhooly: | object to the question
on the ground that it leaves out a very
major factor in the entire history of this
case, and that is the treatment which Dr.
Greenbaum gave her for a period of a 10
couple of months.
The Court: Do you understand that if
the facts stated in the hypothetical ques-
tion are correctly stated, that the mere
fact that some fact is omitted makes it
objectionable?
Mr. Gilhooly: | understand such a ma-
jor fact as treatment by a physician at
the time of the injury without a state-
ment of what he discovered at that time 20
would make it objectionable.
The Court: The objection will be over-
ruled.
Mr. Gilhooly: Your Honor will allow
me an exception.
A If | may ask you, where was the eye
injury?
You mean what part of the body? A
Yes, right or left. 30
Q I think it is in the right.
The Court: | think so, but I will see
Dr. Sherman’s testimony.
The Witness: Where was the elbow
injury, right or left?
The Court: Just a minute. | thinl
will be able to tell you. The right e
the left elbow and ankle.
The Witness: Her condition today coi
not have been caused by that accid< 40



Reasons.

in the accident where she received the
glass in the eye, nor the accident where
something struck her elbow, but the acci-
dent which she sustained in a fall.

6. The Trial Judge improperly received in
N evidence certain X-rays which are marked Ex-
hibits 3 to 12 inclusive.
WOLBER & GILHOOLY,

Attorneys for and of Counsel
with Defendants.

Service of the within reasons is hereby acknowl-
edged this 19th day of March, 1929.

DONALD B. MUNSICK,
Attorney for Plaintiffs.
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SUMMONS.

The State of New Jersey to Maria
Cecilia Derivaux Hinrichsen, John A.
Derivaux, Maria Kathryn Derivaux,
Aloysius J. Derivaux, Charles Hubert
Derivaux and Rose Marie Derivaux

(seal)

Larkin:

You are summoned to answer the annexed com-
plaint of Annie Bennett and Philip C. Bennett,
her husband, in an action at law in the Supreme
Court. And take notice that unless you file your
answer to said complaint with the Clerk of the
Supreme Court, at Trenton, within twenty days
after service upon you of this writ and the an-
nexed complaint, the plaintiffs may proceed in
the suit and judgment may be entered against
you.

w itness, William S. Gummere, Chief Justice
of the Supreme Court, at Trenton, this 9th day
of December, A. D. 1925.

EDWARD J. KELLEHER,
Clerk.

Palmer & Cooper,

Attorneys.
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COMPLAINT.

NEW JERSEY SUPREME COURT.

Essex County.

Annie Bennett and Philip C.
Bennett, her husband,
Plaintiffs,

VS.

Maria Cecilia Derivaux Hin- Action
richsen, John A. Derivaux, at Law.
Maria Kathryn Derivaux, Complaint.

A loysius J. Derivaux,

Charles H ubert Derivaux

and Rose Marie Derivaux

Larkin,

Defendants.

The plaintiffs, residing at 127 Spruce street,
Newark, New Jersey, say that:

FIRST COUNT.

1. In his lifetime Francis X. Derivaux was
the owner of premises known as No. 8 Quitman
street, Newark, Essex County, New Jersey.

2. The said Francis X. Derivaux died testate
on or about April 12, 1923.

3. Said premises were devised under the
eleventh paragraph of the last will and testament
of the said Francis X. Derivaux in fee simple,
and share and share alike, to Maria Cecilia Deri-
vaux Hinrichsen, John A. Derivaux, Maria Kath-
ryn Derivaux, Aloysius J. Derivaux, Charles
Hubert Derivaux and Rose Marie Derivaux
Larkin.
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Complaint.

4. The plaintiffs were tenants of the said
Francis X. Derivaux at the time of his death and
thereafter of the defendants named in paragraph
3 hereof, up to and including July 13, 1925.

5. The defendants reserved to themselves the
control of the hallways and staircases of said
building, and they were in common use by the
plaintiffs and other tenants of said premises as
a means of ingress and egress to and from the
apartments of said building to the street.

6. On July 13, 1925, the plaintiff Annie Ben-
nett, while lawfully passing along the upper
hallway, the floor on which her apartment was
located, and starting down the said stairs, caught
her foot in a torn or worn spot in the linoleum
on the stairs, so maintained by said defendants,
and was caused thereby to fall, by reason of said
defective condition.

7. The defendants were well aware of the
condition of the stairway and linoleum.

8. By reason of the tenancy of this plaintiff,
Annie Bennett, she was entitled to the use of the
aforementioned hallways and stairways and was
entitled to have them kept in a fit and safe con-
dition for use.

9. As a result of the negligence of the said
defendants, Annie Bennett was severely wounded,
bruised and injured in and about her body, head,
arms, limbs, and nervous system, and she be-
came sick, sore, lame and disabled, and she was
and is and in the future will be confined to her
bed and has been made permanently injured, and

has and will suffer great pain and mental an-
guish.
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Complaint.

Wherefore plaintiff Annie Bennett demands
as damages of the defendants the sum of $25,000
and costs of this suit.

SECOND COUNT.

1. The plaintiff Philip C. Bennett re-alleges
and makes a part hereof paragraphs 1 to 8 of
the first count.

2. By means of these premises the plaintiff

Philip C. Bennett was and is and for a long
time will be deprived of the aid, comfort and
=society of his wife, and was and will be forced
to pay out large sums of money for medicine,
X-rays, physicians’ services, and care and atten-
tion in an endeavor to have his said wife, Annie
Bennett, healed and cured of her aforesaid in-
juries, and he was and will be obliged to pay
large sums of money to others to perform the
necessary housework in his house which his said
wife was accustomed to perform.

Wherefore plaintiff Philip C. Bennett demands
of the defendants as damages the sum of $5,000
and costs of this suit.

PALMER & COOPER,
Attorneys of Plaintiffs.
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ANSWER.

NEW JERSEY SUPREME COURT.

Essex County.

Annie Bennett and Philip C. 1
Bennett, her husband, |
Plaintiffs, |

VS. |

Maria Cecilia Derivaux Hin-[ Action
richsen, John A. Derivaux, V af Law .
Maria Kathryn Derivaux,1 ANSwer.
Aloysius J. Derivaux, |
Charles Hubert Derivaux I
and Rose Marie Derivaux 1
Larkin,

Defendants. 1

The answer of the defendants, Maria Cecilia
Derivaux Hinrichsen, John A. Derivaux, Maria
Kathryn Derivaux and Charles Hubert Deri-
vaux, of the City of Newark, Essex County, New
Jersey, to the plaintiffs’ complaint, shows:

ANSWERS TO FIRST COUNT.

1. These defendants deny the allegations of
paragraph 1 of the first count of the plaintiffs’
complaint.

2. These defendants deny the allegations of

paragraph 2 of the first count of the plaintiffs’
complaint.

3. As to the allegations of paragraph 3 of the
first count of the plaintiffs’ complaint, these de-
fendants say that the persons mentioned in said
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Answer.

paragraph are the owners of the premises at No.
8 Quitman street, Newark. They deny that they
became the owners by a devise under the will of
Francis X. Derivaux, as alleged in said para-
graph.

4. These defendants deny the allegations of
paragraph 4 of the first count of the plaintiffs’
complaint.

5. As to the allegations of paragraph 5 of the
first count of the plaintiffs’ complaint, these de-
fendants admit that they reserve to themselves
the control of the hallways and stairways of the
building at No. 8 Quitman street.

6-9. These defendants deny the allegations of
paragraphs 6, 7, 8 and 9 of the first count of
the plaintiffs’ complaint.

These defendants deny that the plaintiff Annie
Bennett is entitled to damages in the sum of
$25,000 or in any other sum as against these de-
fendants.

ANSWERS TO SECOND COUNT.

1. These defendants make the same answers
to the paragraphs mentioned in paragraph 1 of
the second count as they have already made to
these paragraphs under the first count.

2. These defendants deny the allegations of
paragraph 2 of the second count of the plaintiffs
complaint.

These defendants deny that the plaintiff Philip
C. Bennett is entitled to damages in the sum of
$5,000, or in any other sum as against these de-
fendants.
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Answer.

AFFIRMATIVE DEFENSES.

These defendants, by way of affirmative de-
fense to the plaintiffs’ complaint, aver:

1. That on the thirteenth day of July, 1925,
the plaintiffs were not tenants in the building at
No. 8 Quitman street, Newark. That therefore
the defendants did not owe to the plaintiffs the
duty or obligation reserved to a tenant from a
landlord.

2. That on the thirteenth day of July, 1925, the
top floor hall and stairway and the floor covering
of the hall and stairway were in the same condi-
tion as they had been for a long time prior to
said date, and that the plaintiffs both knew the
condition of said hallways and stairways and floor
covering of said hallways and stairways because
of their daily use of said halls and stairways, and
that if, as alleged in their said complaint, there
was a torn or worn spot in the covering of the
stairs it existed and had existed with the full
knowledge of both of the plaintiffs, and that the
plaintiff Annie Bennett on the thirteenth day of
July, 1925, failed to use such care and take such
precaution in the use of said stairway as was
consistent of her knowledge of its condition, and
that her failure to use such care and to take such
precaution contributed to the fall alleged to have
been sustained by her.

3. That no complaint or notice was ever made
to the defendants, or either of them, by the plain-
tiffs or any other tenants of the building at No. 8
Quitman street of the alleged worn or damaged
condition of the stair covering for the stairway
for the top apartment in the building at No. 8
Quitman street, and that these defendants had
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'Answer

no knowledge that said stair covering was torn,
worn or in a condition likely to he dangerous,
or dangerous to persons using said stairway.

Attorney for Defendants, Maria Cecilia
Derivaux Hinrichsen, John A. Deri-
vaux, Maria Kathryn Derivaux and
Charles Hubert Derivaux.
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REPLY.

NEW JERSEY SUPREME COURT.

Essex County.

Annie Bennett and Phitip C. 1 10
Bennett, her husband,
Plaintiffs,
VS.

Maria Cecilia Derivaux Hin-
RICHSEN, JOHN A. DeRIVAUX,
Maria Kathryn Derivaux,
Aloysius J. Derivaux,
Charles Hubert Derivaux
and Rose Marie Derivaux

Larkin,

Defendants.

The plaintiffs by way of reply to the answer
of the defendants, Maria Cecilia Derivaux Hin-
richsen, John A. Derivaux, Maria Kathryn Deri-
vaux and Charles Hubert Derivaux, say that:

1 They deny the material allegations of para-
graphs 1, 2 and 3 of said answers.

PALMER & COOPER, 30
Attorneys of Plaintiffs.

40
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POSTEA.

NEW JERSEY SUPREME COURT.

E ssex County.

10 Annie Bennett and Phitip C. \
Bennett, her husband, |
Plaintiffs, |

vs' I Action
Maria Cecilia Deriyaux Hin-\ at Law.
RIiCHSEN, John A. Deriyaux,/ po0Stea
Maria Kathryn Derivaux,1
Aloysius J. Derivaux and |
Charles Hubert Derivaux, |
Defendants. |

This case was tried before Judge Nelson Y.
Dungan, with a jury, at the Essex Circuit, on
January 25, 1929.

The jury rendered a general verdict against
the defendants and in favor of the plaintiff,
Annie Bennett, for ten thousand dollars ($10,-
000.00); and a general verdict against the de-
fendants and in favor of the plaintiff, Philip C.

30 Bennett, for one thousand two hundred dollars
($1,200.00).

NELSON Y. DUNGAN,
Circuit Court Judge.

40
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TESTIMONY.

NEW JERSEY SUPREME COURT.

E ssex Circuit.

Tuesday, January 22, 1929,

'‘Annie Bennett and Philip C. \
Bennett, her husband, I
Plaintiffs, 1

VS.

tion

Law .

|

Maria Cecilia Derivaux Hin-
richsen, John A. Derivaux,R/AC
Maria Kathryn Derivaux,/
A loysius J. Derivaux,I
Charles Hubert Derivaux 1
and Rose Marie Derivaux 1
Larkin,

Defendants. |

Before Hon. Nelson Y. Dungan, J., and a jury.

For the plaintiffs appear Donald B. Munsick
and Fred G. Stickel.

For the defendants appears Samuel D. Wil-

liams (by Edward J. Gilhooly of Wolber and
Gilhooly).

A jury is called and sworn.

The Court: Motion is made to increase the
amount of damages asked for in the count from
$25,000 to $70,000. Objection is made by Mr.
Gilhooly on behalf of the defendants. The mo-

tion is granted and an exception to. that ruling
may be noted.
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Annie Bennett, direct.

Mr. Gilhooly: My exception is based upon the
fact that more than two years have expired
since the cause of action arose, and it is adding
a new demand not covered by the original de-
mand.

Mr. Munsick: The second motion is to include
in the first count of the claim of Annie Bennett
a claim for disbursements, medical expenses and
loss of earnings.

Mr. Gilhooly: | object to the amendment on
this ground, if your Honor please, because the
complaint alleges that her husband was com-
pelled to expend divers large sums of money, and
in view of the information which has come to us
regarding the situation between the husband and
wife in this case, we did not press the plaintiff
for any interrogatories as to her expenditures;
and it would certainly cause us considerable sur-
prise at this date to meet such a demand.

The Court: The motion will be denied.

Mr. Munsick: Paragraph 6 in the first count,
the allegation is that plaintiff caught her foot in
a torn or worn spot in the linoleum on the stairs.
I wish to amend that to read in the linoleum or
carpet on the stairs.

The Court: | suppose there will be no objec-
tion to that.

Mr. Gilhooly: No objection.

ANNIE BENNETT, the plaintiff, sworn in her
own behalf.

Direct examination by Mr. Munsick.
Q Where do you live, Mrs. Bennettf A 24

Waverly avenue.
Q Are you married? A Yes, sir.
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Annie Bennett, direct.

Q Have you any children? A Yes.

Q Did you formerly live at 8 Quitman street,
Newark? A Yes, sir.

Q When did you move into 8 Quitman street,
Newark? A | think it was May, 1924.

Q How did you happen to take rooms at 8
Quitman street? A | wanted to live there. 10

Q Whom did you see about going into that
property? A Mrs. Hinrichsen and Mr. Hinrich-
sen.

Q Is Mrs. Hinrichsen one of the defendants?
A Yes, sir.

Q How long were you at 8 Quitman street
altogether? Until what date? A Twenty-first
of July, 1925.

Q Where was your apartment at that prop-
erty? A On the top floor.

Q How many floors were there? A Four. 20

Q Did you make your renting arrangement
with Mrs. Hinrichsen? A Yes.

Q What was the rent to be? A Fortv dol-
lars. J

Q A month? A Yes.

Q While you were there did you have a fall?

Yes, sir.

Q On what day was it that you fell? A Thir
teenth of July, 1925.

n® Porti°n of the stairway did yc 30
tall? Between what floors? A | fell rio-ht i
the top. &

Q How many apartments or tenements wei
there at that property? A What do you mear

y How many different families occmrie
places at that property? A Three— Oh, whe
I fell? You mean when | fell?

m f!lenyou feUf A ] don’t remembe
y What time” of day was it when you fell

A About half-past two. 40
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Annie Bennett, direct.

Q In the afternoon! A Yes.

Q Now, will yon tell us in your own way how
yon fell! A 1 heard a baby crying and | just
went downstairs—that is my baby and | was
going downstairs to get him, and the insurance
man went downstairs ahead of me and John
was upstairs, and he was going downstairs to
work there—my son John—and the carpet at the
head of the stairs was tore, and | got the heel
of my left foot, went down into the hole; and |
felt myself going forward, and | tried to save
myself, and | swung around, but | missed the
banister and | went down backwards. 1 hit my
back here, here (indicating), fell on the back of
my head, and then | turned over and | knocked
my teeth out. | ain't got no teeth. | knocked
my teeth out; and | don’t remember no more
after that.

Q Where on the stair was this carpet that
you mentioned! A Just when you step from
the hall into the landing, on the top. It is on the
back of the step.

Q What do you mean by the back of the step,
Mrs. Bennett! A There was oilcloth on the
hall, and then it must have been carpet there
years ago on the back of the step, and then you
go down to the landing. Well, there was oilcloth
on the landing, and there was nothing on the
stairs—not what you step on, the back of the
step.

Q Do you know what the riser of a step is!
A No.

Q Do you mean the face of the step! A |
don’t know what you mean.

Q There are two faces, the top and the side,
to a step; is that right! A Oh, you know you
put your foot on a step and then you have to
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raise your foot to get on another step. Well,
it is the back. You don’t step on it.

Q Is that where the carpet was? A Yes.

Q Where was the hole? A Right along .the
edge by the hall.

Q Well, I mean where on the step or on the
back of the step, as you call it, was the hole? A
All along the top.

Q Did the carpet go up and around and over
the top? A No, it just came up to the top. It
might have went under the oilcloth; |1 don’'t
know; but the hole didn't.

Q Was the hole near the bottom or near the
top of the back of the step? A The top.

Q Near the edge? A Yes.

Q What part of your shoe caught in that
hole? A My heel.

Q How long had you been in the property
before you fell, about? A 1 guess it was over
a year.

Q Had you always lived on that top floor?
A Yes.

Q Had you ever noticed the condition of the
stairs before? A Yes.

Q Had you ever noticed the particular step
before? A Yes.

Q Have you any idea how long before you
fell? A Well, about a month; maybe more. |
guess it was more.

Q Did you ever speak to anybody about the
condition of the step when you noticed it? A
Yes.

Q To whom? A First the insurance man—

Q That isn’'t proper. Who collected the rents?
A Sometimes | paid it to Mrs. Hinrichsen,
sometimes Joe Derivaux came and got it; some-
times Mr. Hinrichsen.
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Q Did any of those people named ever make
any repairs around the place? A Yes.

Q Who? A | don't know who had the re-
pairs made.

Q I don’'t mean physical work. Did anybody
any of those three that yon named, ever appar-
ently superintend the work? A Yes; Mr. Hin-
richsen.

Q Did you ever speak to him about this
stair? A Yes.

Q Do you know when that was before you
fell; about how long? A | guess it was about
two weeks before | fell.

Q How did you happen to speak to Mr. Hin-
richsen about it? A The blind boy nearly fell
down.

Q Who is the blind boy? A Walter Rmck.

Q Did you see that? A Yes; | saved him.

Q How did he nearly happen to fall? A
Well, you know their only guard is a stick, a
cane, and he caught it in that hole and he was
going to fall when | caught him.

Q Did you say guard or guide? A Oh, you
know; | guess it is a guide.

Q When, after that, did you speak to Mr. Hin-
richsen? | am referring to this occasion. A
Walter Rinck fell around the first, and | had told
him about two weeks—I guess | told him about
the third. 1 don’t know when it was.

Q | mean this, Mrs. Bennett: How long after
Walter, as you say, nearly fell did you speak to
Mr. Hinrichsen about it? A Oh, let me see. |

guess about the middle of June it was that Wal-
ter nearly fell, and I must have told him on the

first of July. That is right. Yes, when he came
for the money; that is when | told him.
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Q Was anybody present when you spoke to
Mr. Hinrichsen? A Walter Rinck was there,
and we took him out, and Walter showed him
how he nearly fell, and he said he will get it
fixed. It was a bad thing.

Q Mrs. Bennett, is Walter Rinck a friend of
yours? A Yes, sir.

Q What was he doing at your house? A
Visiting.

Q After you spoke to Mr. Hinrichsen did you,
at any time, see him around the hall? A Yes.
I thought he was fixing it one day when | looked
through the dining room window.

Q Where is the window that you refer to?
A | mean the door. One glass is—a half of it
is glass, and the window is in the door.

Q Does that door open out into the hallway?
A Yes.

Q Are there any windows or were there at
this time any windows opening from the hallway
to the outside? A You mean in the hall?

Q Yes. A You don't mean a skylight, do
you?

Q I vill mention that in .a minute. Were
there any windows? A No.

Q Was there any direct light from the out-
side? A No.

Q Was there a skylight? A Yes, but it
was broken. He had an old black thing over it
so you couldn’t see. He had it to keep the rain
out, you know.

Q Where was this skylight with reference to
the stairs? A Over the stairs.

Q You said before that you went out because
%ou heard the baby crying, is that right? A My
aby. J

Q How old was your baby? A Going on
ten months.
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Q Where was your baby? A In the carriage
down in the street.

Q Did you have on high-heeled shoes? A |
never wore no high-heeled shoes.

Q Have you any idea how high the heel was?
A Oh, about an inch and a half, | guess.

I® Q What is the first thing you remember after
you fell? A Dr. Greenbaum—of course, | was
in bed. Dr. Greenbaum was doing something to
me. | don’'t know what they were doing.

Q What is your first recollection of how you
felt after you fell? A It seemed as though
everything was double that | looked at.

Q Did you have any pains or anything of
that sort? A Oh, my God, yes.

Q Where were the pains? A Oh, here in the

20 back, my back, and here (indicating), all over
my head, and my legs hurt me so much, and my
mouth, my shoulders, my hands here (indicat-
ing). | must have caught it on a nail and tore it

Mr. Gilhooly: 1 ask that that last part he
stricken out.

The Court: It will be stricken out.

Q Do you know when it was that you first
30 noticed these thing; what time of day it was? A
No.
Q Or what day? A No.
Q How long did you remain in bed? A
About three months.
Q AIl the time? A Yes.
Q How long did you remain at 8 Quitman
street? A What do you mean?
Q When did you leave 8 Quitman street? A
On July 21. A stretcher carried me out.
Q And you went from there where? A 127
40 Spruce street.
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Q Did you move from Spruce street to where
you now are? A Yes, Ssir.

Q Do you recall when about? A Maybe it
was September, but I ain’t sure. | guess it was
1926. | think it was.

Q Now, you were in bed then after you moved
to Spruce street? A Oh, yes.

Q Can you tell us about when you got up? A
The insurance doctor wanted to examine me.

The Court: The last answer will be
stricken out.

Q Do you recall on what day it was you got
out of bed about? A | don’t know.

Q How did you feel after you first got out
of bed? A Oh, terribly dizzy. 1 had terrible
pains.

Q Where were the pains? A In my back.

Q Did you, after you got up, continue to stay
up for any length of time? A No.

Q Well, now, what was the situation from
that point on to say two years? A Oh, | spent
the greatest part of the time in. bed ever since.

Q Were you up at all? A What do you
mean?

Q Did you ever get out of bed? A Oh, yes.
I couldn’t get out myself. They used to’take
my legs and pull them out, and then stand me
up so | am all stiff. 1 can't move my legs. Some-
body else used to pull my legs out; not me.

Q What was the trouble with your legs?
What did you notice? A | was stiff and numb.

8 V\\//VﬁallEJI 0 L)J/owarvﬂ(ganA‘ aTQLQr %ﬁ%%rshaiofr?’%m&
I used to drag that left foot and then my—my
right is short, and the heel is all up, and | step
on the toes, and then | go all down, you know
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what | mean, terribly lame, and then come up
again, if you call that walking. It was untold
agony.

Q Did you finally take to your bed again
continually? A Yes.

O Where were you living then? A 24 Wav-
erfy avenue.

Q Do you remember about what date that
was? A Oh, around the last of September or
the first of October.

By the Court.
Q What year was this? A 1928.

By Mr. Munsick.

Q Why did you take to your bed again? A
I lost the power in my back. 1 couldn’t stand up
or sit up any more.

Q Did you have any pain? A | am never
free of pain.

Q Wiliere did the pain particularly affect
you? A Oh, right in there (indicating), there
in my back, right there in my spine, in my spine
(indicating).

Q You mean the place in your back that cor-
responds with where you put your hand? A
Yes, the small of my back.

Q After you had taken to your bed, as you
say, did you subsequently notice any other
change in your condition? A | didn’t have no
feeling in my legs.

Q Do you recall about when you first noticed
the back? A Oh, | started to get numb after |
fell. Now I haven't got any feeling at all.

Q | am referring now to the time after you
took to your bed. Did you, after that, notice any
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change in yonr condition? A Yes, sir. |
couldn’t move my legs.

Q Do you know about when that was; what
date? A No. | don't know, maybe the last of
October, sometime in October.

Q Since you took to your bed, as you say, this
last time, have you been out of it? A Oh, they
lifted me up out of bed twice to put the brace on.

Q Have you been out of bed under your own
volition? A No.

Q So far as you can tell, what is your condi-
tion at the present time?

Mr. Gilhooly: | object to that, if your
Honor please. 1 think.it appears by medi-
cal examination, and | think the doctors are
better qualified to testify and theres would
be the best evidence of her present condi-

tion.
The Court: | think she knows better than
anybody else how she feels. | suppose that

is what Mr. Munsick means.

Mr. Gilhooly: If it is limited to that I
have no objection.

Q How do you feel at the present time? A
Oh, I feel so sick. | feel terrible.

Q Tell us what bothers you. A | am heart-
sick all over. 1 feel as if | was dying.

Q How about your legs? A 1 don’t know
nothing about the legs.

Q What do you mean by that statement? A
I don't feel | have got them at all.

Q Have you lost any function? A Oh ves
Must 1 tell you?

Q Yes. A | wet the bed and | don’t know it.
My bowels won’'t move without enemas.
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Q How do you feel anywhere else! A My
heart hurts me, and I am so short of breath.

Q Did you, at any time, have X-ray pictures
taken? A Yes.

Q Who took them? A Mr. Herdling, in
Orange.

Q Anybody else? A Yes; Baker took them.

Q Have you had doctors during this period
since the accident? A Oh, yes.

Q Which doctor took care of you most par-
ticularly? A You mean lately?

Q No; from the beginning, say for two years.
A Oh, I don't know which one took most par-
ticular care.

Mr. Munsick: | will lead a little bit.

Q Did you go to Dr. Twinch? A Yes.
Q Do you know for how long? A Till he

Q When was that? A | don’t remember.

Q Since his death have you had doctors? A
Oh, yes.

Q Whom do you live with now, Mrs. Bennett?
A  With my children.

Q Who are they? A John and Raymond and
Clifford and Annie and Livingston and Lloyd.

Q Now, Mrs. Bennett, at the time you fell
you have told us that there was a skylight there
in the hall. Was there any other light? A No.

Q Was there any light in the hall? A No.

Q Did any light come in from any place? A
Oh, sort of light got in through the skylight, and
the window in my dining room gave a little bit of
light, too.

Q Was the hallway, did you say, light or
dark? A It was dark; particularly the second

40 and third floor was very dark.
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Q When you spoke, as you testified, to Mr.
Hinrichsen, where was that conversation? A
In my dining room.

Q Do you know what relation Mr. Hinrichsen
is to any of these defendants? A Yes. He is
one of the Derivaux girls’ husbands.

A recess is taken from 12:30 to 1:30
o'clock.

Cross examination by Mr. Gilhooly.

Q If, at any time, you should feel tired just
let me know and | will stop. Mrs. Bennett, who
lives with you at your present address at 24
Waverly avenue, Newark? A My children.

Q Does your sister live with you there? A
No.

Q Is there any other family living in that
house? A No.

Q Since you have been living at 24 Waverly
avenue what has your husband’s business been?
He is a brush maker, isn't he? A | don’t know
what he is doing ever since March. Before then
he was a brush maker.

By the Court.
Q You mean March, 1928? A Yes sir.

By Mr. Gilhooly.

Q And your husband’'s name is Philip Ben-
nett, is that right? A Yes, sir.

Q Were you a brush maker, too, Mrs. Ben-
nett? A Yes.

Q You were the only Mrs. Bennett living at

24 Waverly avenue, Newark; is that right? A
Yes, Sir.
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Q Mrs. Bennett, isn’'t it a fact that yon rented
the apartment at 8 Qnitman street from Mr. Carl
Hinrichsen? A From both of them, Mr. and
Mrs. Hinrichsen.

Q AnNd yon recall, do yon not, that Mr. Hin-
richsen wrote ont a receipt when yon paid yonr
first installment, didn’'t he? A Yes.

Q Have yon the original receipt or have yon
given it to yonr attorneys? A | have given it
to my attorneys.

Mr. Gilhooly: | have served a notice to
produce. Have yon it, Mr. Mnnsick?
The Witness: | am not referring to Mr.

Mnnsick. It was given to an attorney.

Q Mrs. Bennett, yon testified yonr rent was
$40 a month; is that right? A Yes.

Q Isn’'t it a fact that the receipt which yon
gave to yonr attorney says that the rent would
be $40 for the month of April, 1924, and that it
was agreed that the tenancy was from month to
month, that on September 1st the rent would be
$45 a month; isn’t that right? A No, that is
not. There was nothing said about $45 a month
when | rented the house.

Q Yon did the renting for yonr husband,
didn’'t yon? A 1 did it for myself.

Q | understand yon to say that this accident
happened at 2:30 in the afternoon; is that right?
A About that.

Q On July 13, 1925, had yon been to the office
of Palmer & Cooper, lawyers? A No.

Q Now, I ask yon to refresh yonr recollection
clearly before answering that and tell me whether
or not you remember that yon were not there on
July 13th. A No.
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Q You did consult Palmer & Cooper around
that time, did you not? A Yes.

Q What day in the month was it with respect
to July 13, 1925, that you consulted either Mr.
Palmer or Mr. Cooper? A | think it was about
a week before.

Q Did you visit their office after July 13,
1925, and within the next two weeks thereafter?
A Within two weeks after that?

Q Yes. A No.

Q Did Mr. Cooper visit you at any time dur-
ing that interval? A Yes.

Q When was that? A Two or three days
after the accident.

Q Mrs. Bennett, can you tell us how long you
observed the tear in the carpet on the top riser
leading to the fourth landing? How long prior
to the accident had you observed it? A About
the last of May | saw it.

Q And when was the first time that you spoke
to any of your landlords about that? A 1 think
it was in June.

Q .Did you ever speak to Mr. Joseph Deri-
vaux? A Yes.

Q When did you speak to Joseph Derivaux
about this? A In June.

Q Do you know what time in June? A |
don’t remember.

Q Mr. Joseph Derivaux was around the place
at that time or about that time supervising some
repairs, was he not? A He was there for his

Q And he was there supervising the repairs
too, wasn't he? A | don’t know.

tA T' N early part of July did you complain
to the Board of Health about the failure of the

landlord to fix a drain pipe in your wash drain
m the kitchen?
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Objected to as immaterial.
Objection sustained.

Q Did you complain to Mr. Derivaux? A
Yes.

Q Now, isn't it a fact, Mrs. Bennett, that
plumbers came there to repair this work and
you refused to let them in?

Mr. Munsick: 1 object to it. He is talk-
ing about something in the apartment ap-
parently.

The Court: 1 do not see the relevancy.

Mr. Gilhooly: She charges neglect to
maintain the house, and | want to lead up

to that.

The Court: Oh, well, you are not con-
cerned with something else. 1| sustain the
objection.

Defendants’ counsel prays an exception
to this ruling of the Court.
Exception noted as ground of appeal.

Q Mrs. Bennett, you have a back stairway
leading to your apartment, have you not? A
There was one, yes.

Q That was there at the time of this alleged
accident, wasn't it? A Yes.

Q Were you accustomed to using the back
stairway as well as the front stairway? A
Yes.

Q Now, after this Rinck boy, as you say,
caught his cane or support in the carpet, did
you try to remove the torn carpet yourself? A
No.

Q Now, this portion of the carpet in which

40 there was this rent, as you say, was only a small
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piece about seven inches high and about two
and a half feet wide, wasn't it? A | guess so.

Q And that was merely tacked in, was it not?
A | didn't examine it.

Q You examined it to find that there was this
hole in it, didn't you? A Well, you could see
that.

Q And you saw this hole there daily, didn’t
you? A No, | can’'t say that.

Q Well, you saw it as often as you would
go down the staircase, didn't you? A | can't
answer that either.

Q You knew, of course, that it was there,
didn't you? A Oh, yes.

Q Now, on July 13th as you started to go
downstairs did you try to step over this hole
in the carpet? A | thought the thing was fixed
and | wasn’t giving it a thought.

Q Then as far as you know Mr. Hinrichsen
repaired this carpet, is that right? A He said
he was going to fix it.

Q Did he fix it? A 1 don't know nothing
about it. Couldn’'t have if | fell down.

Q Well, now, you knew, did you not, Mrs.
Bennett, that Mr. Hinrichsen had not made any
repair to that carpet, didn't you? A | don’'t
know. | didn’t know anything about it at the
time.

Q Now, the linoleum on top of the carpet
was all right, wasn’'t it, Mrs. Bennett? A |
suppose so.

Q Well, it was so, wasn't it, Mrs. Bennett?
A | couldn’'t swear to it

Q But you wouldn’t say there was anything
wr°ng With it, would you? A To tell you the
truth 1 don’'t know.

Q How did you know, Mrs. Bennett, that
yeur heel caught in the carpet? A | felt it
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Q Well, now, you know you fell but you don’t
know over what you fell, do you? A You bet
your life 1 do.

Q How do you know that the carpet was torn
all along the edge of the top landing? A When
I caught my heel in it

Q Did you see it as your heel was being
caught? A No.

Q Did you see it immediately before? A
No.

Q AnNd I understand you were stunned after-
wards, is that right? A | was unconscious
after.

Q So you didn't see this hole after the acci-
dent happened, did you? A No.

Q You have testified, Mrs. Bennett, that the
carpet was torn from one side of the step to
the other, is that right? A Not exactly.

Q How much of it was, then? A | didn't
measure it.

Q Would you estimate that it was half the
width of the step? A | am not estimating any-
thing. The carpet was torn.

Q Then 1 understand you would want to
withdraw the statement you made to Mr. Mun-
sick that it was torn all along the edge, the
entire width of the step? A No.

Q That isn’t right then? A 1 told you it
was tore across the top and | caught my heel
in it.

Q Mrs. Bennett, after the accident you were
treated by Dr. Greenbaum, is that right? A
Yes.

Q Dr. Greenbaum treated you for several
months thereafter, is that right? A A couple
of months; something like that.
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Q After this accident isn't it a fact that yon
were out on Quitman street or in the vicinity
thereof on the evening of July 16th? A No,
positively | wasn't.

Q You are sure of that? A Very positive.

Q Now, Mrs. Bennett, you have some neigh-
bors by the name of Hackett; you did at that
time, didn’t you? A | don’t know.

Q Don’t you know the Hacketts who lived at
6 Quitman? A No, | don't know them.

Q Do you know a little Vanderpool girl who
lived next door at 6 Quitman street? A No.

Q You don't know any of those children
then? A No.

Q Did you see Mr. Hinrichsen on the night
of July 16th? A No.

Q Did you see him at any time within the
week succeeding the happening of this accident?
A Do you mean before the accident?

Q No, after it? A After?

Q Yes. A Oh, yes. | saw him one after-
noon.

Q After the accident? A Yes. He came
in the house.

Q When did he come in your house? What
day was it? A | think it was Thursday, about
the eighteenth or nineteenth.

Q Did you see Mr. Derivaux on the night of
July 16th riding in an automobile on Quitman
street? A No.

Q Or any other street? A No. | was in
bed then.

Q Do you know Mrs. Hinrichsen? You do
don’t you? A | have seen her.

Q You would know her, of course, if you
saw her, wouldn’t you, at that time? A Yes.
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Q Did you see her on the night of July 16th
or any night shortly after the accident? A No.

Q Mrs. Bennett, isn't it a fact that yon saw
Mr. Derivanx and Mrs. Hinrichsen and Mrs.
Larkin and Mr. Hinrichsen riding in an auto-
mobile on the night of July 16th? A No.

Q You are sure of that, are you? A | am
positive. | heard that story before.

Q Did you hear the story about the Hackett
girls seeing you, Mrs. Bennett, before? A No.

Q Do you remember being examined by Dr.
Trainor in October, 1925? A Yes.

Q You were examined at Dr. Greenbaum’s
office, were you not? A Yes.

Q And Dr. Greenbaum was your physician
at the time, wasn't he? A Yes.

Q How did you get to Dr. Greenbaum’s office
from your home? A With a lady friend with
the aid of a cab.

Q Where is Dr. Greenbaum’s office? Where
was his office at the time of this examination? A
Corner of West Kinney street and Quitman
street, Newark.

Q Are you sure you didn't tell the doctor
that you walked over there? A | am sure |
didn't tell him that. He didn't even ask that
guestion.

Q Did Dr. Greenbaum take any X-rays of
you, Mrs. Bennett? A No.

Q Did you continue to take treatments from
Dr. Greenbaum after the examination in Oc-
tober, 19257 A | don’t think so.

Q Did you limp in October, 1925? A Yes.

Q Was your right leg shortened at that time?
A | didn't measure it.

Q Do you know what caused the limp that
you speak of at that time? A No. The doctors
told me.
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Q But you are sure that you limped at that
time? A Yes.

Q Did you tell Dr. Trainor that you limped?
A | don’'t remember.

Q Were you confined to your bed in Feb-
ruary, 1926? A | guess so.

Q Now, you say you were able to get out
with the aid of crutches, do | understand? A
No.

Q Did you ever use crutches? A Yes.

Q Did you require the use of crutches in Feb-
ruary of 1926? A | don't think so.

Q Were you suffering much pain in Feb-
ruary, 1926? A In February? Yes.

Q Now, Mrs. Bennett, you appeared as a
witness in the East Orange District Court in
the year 1926, didn't you? A | don't remem-
ber.

Q Mrs. Bennett, you remember that you ap-
peared in a suit in that court, and Mr. Schilling
was your attorney, isn’'t that right? A | don’t
recall.

Q Do you recall that the defendant in that
case was named Maurer; do you recall? A |
don’t recall it now.

Q Would you say that you weren't there? A
No.

Q Do you know a police officer named Mr
Sheerin? A | heard of him.

Q Did you ever visit him? A | was to his
wife once.

Q You went to his home on several occa-
sions, didn't you? A No.

Q Did you ever interview him when he was
on duty about an accident to your son? A Yes

Q About how many times did you inter-
view him? A Only once when he sent for me.
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Q Where did you interview him? A He
was on duty at Clinton and Broad.

Qt And you interviewed him, did you not?
While he was directing traffic? Isn’t that right?
A | only asked him one question.

Q Were you forced to travel back and forth
on the street as he talked to you? A No.

Q Did he stand still while you talked to him
and asked him this one question? A Yes.

Q Did you limp at that time? A Yes.

Q Did you tell the officer you were in pain?
A No.

Q Were you in terrible pain at that time?
A Yes.

Q Did you drag your leg, as you spoke about
earlier in your testimony, at that time? A
Yes.

Q Could you tell the jury whether it was
marked or not? Was it noticeable? A People
that have eyesight—they could see it.

Q What was the last time that you spoke to
Officer Sheerin? A Way back, | think it was,
in May or in June.

Q Of 19287 A | think so.

Q You were around investigating this acci-
dent about which | have spoken, weren't you?
A Wihat accident?

Q The accident in which your son was? A
No, not at that time.

Q You had been doing so previously, had
you not? A Before my own accident, long be-
fore it.

Q Had you made any investigation about
your son’s accident after your accident? A |
don't think so.

Q Did you go in Mr. Schilling’s office at any
time after your accident? A | think I did.
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Q Isn't it a fact that yon went into Mr.
Schilling’s office almost every week np until
October, 19287 A No.

Q On the occasion you visited Mr. Schil-
ling’s office, did you limp? A Yes.

Q Were you in extreme pain at that time?
A Yes.

Q Were you wearing any brace at that time?
A Yes.

Q Were you wearing the brace which is now
about your head at that time? A No.

Q Were you not in Mr. Schilling’s office as
late as October, 19287 A No.

Q What is the last time that you were in
Mr. Schilling’s office? A Back in May when
I spoke to that traffic officer; May or June.

Q Do you remember a lady visiting you in
the month of December making inquiry about the
Bennetts, in 19287 A | think | do.

Q She was somewhat stout? She wasn't a
thin woman, was she? Wasn't she fairly stout?
A Yes.

Q Did you talk to her? A A little while.

Q Have you ever been to St. Louis, Mrs. Ben-
nett, since the accident? A No.

Q Did you ever tell this lady who visited you
that you had been to St. Louis? A No.

By the Court.

Q Have you been to St. Louis? A No, sir.

By Mr. Gilhooly.

Q Was there a Mrs. Williams taking care of
you, or was there such a person taking care of
you? A Yes.

Did you tell that to this lady who visited
youl A Yes.
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Q Did you tell her that Dr. Pinneo was treat-
ing you! A | think so.

Q At the time of her visit to you were you
wearing the brace which is about your head now?
A Yes.

Q Are you sure of that, Mrs. Bennett? A
Yes.

Q Did you not say to her that the doctor, one
of the doctors who had treated you had since
died? Did you tell her that? A | don’t think
So0.

Q Did you say to her that you had been ex-
amined and treated by many doctors? A No.

Q Did you say that you had consulted bone
specialists in Chicago and St. Louis and Brook-
lyn? A That is a lot of lies.

Q Did you say you had to go to Dr. Carl
Johnson of Brooklyn for treatment? A No.

Q Did you ever go to Dr. Carl Johnson? A
1 don't know him, no.

Q Did you have a sister-in-law or brother-in-
law in Brooklyn? You have, haven’'t you, Mrs.
Bennett? A | guess so.

Q Have you visited them recently? A No.

Q Did you tell this lady that when you vis-
ited Dr. Johnson you go to Brooklyn and stay
with your sister-in-law? A No.

Q Were you downtown in Newark in the
month of September, 1928? A Maybe.

Q Did you get on a Public Service trolley
car at Broad and Market streets on September
17, 1928? A Yes.

Q Were you injured as you got on that trol-
ley car on that date? A Yes.

Q Did you take up with the Public Service
your injuries that happened on that day? A

40 Yes.
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Q Were you confined to your bed after that
as a result of the injuries you received on this
trolley car? A No.

Q Did you go to the office of Dr. Kraker in
the Medical Towers Building on September 28
or 29?7 A Twenty-eighth.

Q That was in the year 1928; is that right?
A Yes.

Q How did you go there? Did you go by
vehicle or on foot? A Automobile.

Q Who was with you? A Nobody.

Q Isn't it a fact that there was a little girl
who was with you at that time? A No.

Q Were you examined by Dr. Kraker? A
He just looked at the elbow and ankle.

Q Did he ask you how you felt? A No.

Q Now, Dr. Kraker was the examining physi-
cian for the Public Service, is that right? A |
suppose so.

Q You know so, don't you, Mrs. Bennett?
That is why you went there, isn’'t it? A | don’t
know who he is supposed to be.

Q You had made a claim with the Public
Service, had you not? A No.

Q Do you remember an investigator of the
I%IIC% rv{(%%.eomllls t0 see y°u in September,

Q Do you remember his name? A No.

Q Did he tell you in September, 1928, that
his name was Kling and that he was from the
Public Service? A 1 think so.

Q Did you say at that time that you were
a brush maker? A Yes.

Q AnNd did you say that you were doing work
m the basement of your home? A No.

Q Did you say to the investigator that you
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day? Did yon say that, Mrs. Bennett? A
When?

Q When he called on you in September, 1928?
A | can't say that I did.

Q Did you tell him at any time that you aver-
aged from five dollars to twelve dollars a day?
A 1 don't recall.

Q Were you in bed when he called on you at
that time? A Yes. 1 got up to let him in.

Q Did you have to go back to bed while the
interview lasted? A No.

Q You remained up all the time, didn’t you?
A About ten minutes.

Q Now, on the second visit that he made to
you— He made two, didn't he? A No.

Q He only made one? A Yes.

Q Did you have any X-rays taken at that
time after the Public Service accident? A Yes.

Q And you had them made by Dr. Herdling,
didn't you? A He is not a doctor.

Q He is a roentenologist, isn't he? A Mr.
Herdling.

Q He made X-rays at that time, didn't he?
A Yes.

Q And his bill was $30, wasn't it? A |
don’'t remember.

30 Q You directed him to send the bill to the
Public Service, didn't you? A They requested
it.

Q It was sent there, wasn't it? A | don't
know.

Q Getting back to this examination by Dr.
Kraker, did you tell Dr. Kraker that you had
trouble with your spine? A No.

Q Did you tell him that you had previously
fallen downstairs and injured your spine? A

40 No.
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Q Did you walk with a limp at the time of
this examination? A Yes.

Q Did the doctor examine your legs to ascer-
tain the cause of this limp? A No. He just
looked at the ankle.

Q Did he attempt to rotate your arm? A
No. 10

Q Did he examine you to ascertain whether
there were any bruises on your person? A No.

Q Did you tell him that you had severe pains
all over your body? A No.

Q Did you tell him that you were confined to
your bed intermittently? A No.

Q Just what injuries do you think you re-
ceived in the Public Service accident? A Elbow
and ankle was bruised.

Q Thatis all? A That is all. 2Q

Q You don't attribute your present illness to
the Public Service accident? A No, sir.

Q Did you tell the Public Service investigator
that you didn’'t expect to be laid up very long?

A No.

Q Did you tell him that you would be willing
to accept $120 in payment of your claim? A
Oh, that is all lies.

Q Did you tell him that you would be willing
to accept any particular sum of money in set- on
tlement of your claim? A No.

Q Were you, as a matter of fact, Mrs. Den-
nett, earning from five to twelve dollars a day
as a brush maker? A | can’t say.

Q Were you making any money at all as a
brush maker? A | don’'t remember.

Q Since the accident? A | don't remember.

Q Have you earned any money at all since
the accident, Mrs. Bennett? A | can’t say now.

Q Well, now, why can’'t you say whether you
have or not? A | don’t remember. 40

New Jersey State Library
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Q Then yon earned nothing, am | to under-
stand, since that time! A 1 told you | don’t
remember.

Q Getting back to this accident of your son’s,
did you in investigating that accident call on a
Dr. Fine?2 A Yes.

Q He was treating your boy, was he not? A
No.

Q Did you call him in as an expert in your
son’s case? A No.

Q Did you not consult Dr. Fine from time to
time at his office? A No.

The Court: You see we haven't heard
when that was, whether it was before or
after.

The Witness: It is all lies.

Q Have you consulted Dr. Fine since the ac-
cident which you were in? A Oh, no.

Q Have you consulted Dr. Gluckman since
the accident which you were in? A No.

Q Can there be any doubt in your mind
about that? A No. Oh, if there weren't o
many lies.

Q Do | understand that you didn’t investi-
gate this accident of your son’s because of your
own disability; that you were unable to do it;
is that right? A | don’t know how to answer
that question.

Q | guess it is pretty hard because it em
braces two. | will change it. Was it because
of your own disability that you were unable to
consult these doctors in connection with your
son’s injuries? A Not exactly.

Q After you left 8 Quitman street in the am
bulance, Mrs. Bennett, where were you taken!
A 127 Spruce street.
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Q Were you taken to the City Hospital? A
No.
Q In October, 1919, you said—

Mr. Gilhooly: | will withdraw that. Strike
that out,

Q You said that you started to get numb
right from the time after the accident, is that
right? A Do you know what you are talking
about? 1919?

Q That was my mistake. A | guess so.

Q 19251 should say.

Mr. Munsick: The accident was in 1925.

Q In 1925 right after the accident did you
commence to get numb? A Yes.

Q Did you commence to feel loss of sensa-
tion in your legs in October, 1925? A Yes.

Q When Dr. Trainor examined you did you
tell him that? A Yes.

Q Did you tell him about this numbness? A
Yes.

Q Now, after Dr. Twinch died, by whom were
you treated? A | don't recall just now.

Q You cant tell me the name of the doctor
who treated you? A | don’t recall it just now.
Q Were you treated by a doctor? A Yes.

Q Can't you recollect the name of the doctor
who treated you after Dr. Twinch died? A
Can’'t you believe me?

Q Was it Dr. Pinneo? A | don’t think so.

Q Was it Dr. 1117 A 1 tell you I don’t re-
member.

Q Let us start back now. Who is the doctor

treating you at the present time? A Dr. Ken-
pler. ' n
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Q How long has Dr. Keppler been treating
yon? A | can’t say.

Q Isitaweek? A No, it is more.

Q Is it a month? A | don’'t remember.

Q Has Dr. Pinneo treated you? A Yes.

Q During what periods of time has Dr. Pin-
neo treated you? A | don’t remember.

Q Did Dr. Holden treat you for your present
injury? A Yes.

Q How long had Dr. Holden been treating
you? A | don’t remember.

Q Did you call him in to treat you? A No.

Q You called him in to have that brace made,
is that right? A My son called him. | didn't
call him in.

Q Now, Mrs. Bennett, you have a telephone
in your home, haven't you? A Yes.

Q Your telephone is right alongside of your
bed, isn't it? A Yes.

Q Have you been able to use the telephone
in the last couple of months? A Yes.

Q Now, you have called up your doctors over
that telephone, haven't you? A No. | think
I called one doctor once. | don't remember.

Q What is the last time that you have been
able to use the telephone? A Maybe two weeks
ago or three, I don’t remember.

Q Have you ever called your attorneys in
the last two weeks? A | don’'t think so.

Q Now, when did you call this doctor? A
What doctor?

Q The doctor that you said you called over
the telephone? A Which one is that?

Q Let us start over again. Did you say yon
called up a doctor on the telephone? A Yes.

Q What doctor was it you called up? A |
don’t remember.



49

Annie Bennett, cross.

Q Do you remember when it was you called
up this doctor? A It was a couple of months.

Q You haven't called up any doctor within
two weeks, have you? A No.

Q Were you mistaken when you said that
you called up a doctor within the last two weeks ?
A | didn't say that. | said about two months.

Q But you don’'t remember calling up your
lawyers, do you? A | know I did.

Q Were you using the telephone in Decem-
ber, 19287 A Maybe.

Q Did you use the telephone on December
31, 1928? A Maybe.

Q Well, it is a fact that you did, isn't it, Mrs.
Bennett? A | don’'t remember.

Q You won't deny that you did; will you? A
Yes, | will.

Q You will? A | don't remember if I did
or not.

Q Do you remember telling this lady who
called on you on December 31st that you did a
business over the telephone? A No.

Q Did you tell her that you sold automobiles
over the telephone? A Oh, my God, no. What
have you got all them lies there for?

Q Did you tell this lady that you were con-
nected with the Whitehead Art Works? A No.

Q Did you tell her that you could conduct
a business along that line, the art line, by call-
ing up people over the telephone? A No.

Q Did you ever go to the Social Service
Bureau? A No.

Q Did a social service worker ever visit you?
A No.

Q Did you ever pay Mrs. Williams because
she was injured? A No.
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Q Did you not tell this lady about that? A

That is a lot of lies they are asking me. It is a
lot of lies they are asking me.

Q Did you say to this lady, “ | might be dead
from the hips down, but I am very mudh alive
from the hips up”? A No.

Q Did you say to her, “ Because I am lying
here in bed don't think I am not making
money” ? A No.

Q Did you say, “ Anyone who has a nice soft
voice on the telephone can earn a living”? A
No.

Q Did you say, ‘‘One firm | worked for is the
Whitehead Art Company” ? A No. Stop ask-
ing me so many lies, will you?

Q Do you know a Mrs. Hughit? A 1 met

"°Q Did Mrs. Hughit call on the day that this
lady was visiting you?

The Court: | am just wondering, Mr.
Gilhooly, whether or not, sifice this is a
party, it is necessary for you to lay any
foundation for such testimony as this. If
that is your purpose, of course, maybe you
have to do it

Mr. Gilhooly: | am trying to lay the
foundation to call this woman who had this
conversation.

The Court: This is the plaintiff. Do
you have to lay a foundation where a plain-
tiff is concerned, where a party is con-
cerned? If it were a mere witness you
would have to lay the foundation.

Mr. Gilhooly: | appreciate that.

The Court: Now, this is a party, and
anything she said which bears upon her
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present claim you may give in evidence
without laying such foundation, may you
not?

Mr. Gilhooly: 1 have felt that way, but
in view of the fact that this witness will be
removed | want to give her an opportunity
to deny these things in advance.

The Court: | do not mean to say that
you haven't the right to do it, but I am
just rather suggesting that in view of her
apparent condition, that you may give that
in evidence just the same and then let the
other side, if they want to, meet that by re-
buttal, unless they prefer that you should
go ahead and ask these questions now so
that they will not be required to bring back
Mrs. Bennett. What is your preference?

Mr. Munsick: We will try to keep this
lady for any purpose, not necessarily here,
but at her home, and bring her back.

The Court: Wouldn't that be better?
Mr. Gilhooly: | think that would.

By Mr. Gilhooly.

Q Mrs. Bennett, you said that the skylight
was broken, is that right? A Yes.

Q How long had that condition existed? A
I don’t remember.

Q Had it existed a month? A | don't re-
member.

Q Ho you remember a man being there to re-
pmr the roof a short time before your accident?
A |l hat was a quite a while before.

¥0U remeinber him being there, don’t
you? A es, | think 1 do.
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Q Your floor was the top floor, is that right?
A Oh, yes.

Q Now, you said there was some black thing
over the skylight, is that right? A Yes.

Q Do you know what that was? A No.

Q Did you look at it to find out? A What
would 1 be going up on the roof for such a
thing?

Q Why do you say it was black? A Well, it
was a dark object. It looked like black.

Q Did you observe that on more than one
occasion? A | don’t know.

Q Was it there before the day of the acci-
dent? A | think so.

Q But you don’'t know how long? A No.

Q When were the first X-rays taken, Mrs.
Bennett? A When | went to Twinch.

Q Did you go to Twinch immediately after
leaving Dr. Greenbaum? A | think so.

Q AnNd when were the next X-rays taken? A
I don’'t remember.

Q Do you know a Mrs. Koerner? A | have
heard of her.

Q You used to live in Mrs. Koerner’s house,
didn't you? A No.

Q You were never a tenant in Mrs. Koerner'’s
house? A No.

Q Did you not make a complaint to Mrs.
Koerner at any time that you had fallen down
her stairs? A | told you I didn’t live there.

Q Did you ever complain to Mrs. Koerner
that you had fallen down her place? A Ask
me some truthful questions, will you? 1 am sick
of answering lies.

The Court: | am just wondering wiat
the relevancy of that would be?
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Mr. Gilhooly: Well, I am laying the
foundation for a conversation which she had
with Mrs. Koerner. Probably along the
same line | may take that up later.

The Witness: | had no conversation
about a fall with her.

Q Where did you live before you moved to
8 Quitman street? A 16 Montgomery.

Q Is that a house owned by Mrs. Koerner?
A No; Gosh, if you don't make me sick.

Q Mrs. Bennett, during the month of De-
cember did you telephone to Dorothea Antel at
316 West Seventy-second street, New York City,
about twenty-five times? A | don’t think so.

Q Did you call her at any time? A | don't
remember.

Q Did you ever live at 304 West Fourteenth
street, New York City? A No.

Q Were you ever in any other accident since
July 13, 1925, other than the one that you com-
plained of at 8 Quitman street and the Public
Service accident? A | can’t say now.

Q Can't you tell us whether or not you were
in any other accident other than those two? A
No.

Q Will you say that you weren’t in any other
accident? A No, | can’t remember.

Q Is that the best answer you can give, Mrs.
Bennett? A Yes.

Re-direct examination by Mr. Munsick.

Q Mrs. Bennett, when was your telephone
put in? A | don’t remember. | think the
twenty-eighth of November.

Q Did you have a telephone prior to that?
A No.
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Q Just how were you hurt on the trolley
car? How did you receive those injuries? A
When | was getting in the motorman shut the
door and hit my elbow and my ankle.

Q Is that all? A Yes, sir.

Q You were asked by Mr. Gilhooly if after
a certain time you had discontinued the treat-
ment of Dr. Greenbaum. Do you remember
that question? A Yes.

Q Did you leave Dr. Greenbaum? A Yes.

Q Why?

Objected to.
Objection sustained.

Q When did you get this brace affair around
your head? A | don't know. | guess it was
the last of October or the first of November.
I don’t know. Sometime in November.

Q This year? A Last year.

Q Did Dr. Holden or Dr. Pinneo give you
treatment? A WIliat do you mean by that?

Q What did Dr. Holden do? A He got a
brace made for me, this thing (indicating). |
got a steel jacket and this here on my head (in-
dicating). | got the jacket there some place (in-
dicating).

Q What did Dr. Pinneo do? A He sad
there was no hope for me, no hope for me.

Mr. Gilhooly: | object to that. The ques-
tion is what did Dr. Pinneo do and the wit-
ness started to give an unresponsive an
swer by telling what the doctor told her.

Mr. Munsick: All right. 1 withdraw it

Q Did he do anything? A He examined ne.
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Q Were you ever a brush maker? A Yes.

Q Did you work at a factory? A No.

Q Where did you work? A At home.

Q How long is it since you have made any
brushes? A | don’t remember.

Q Prior to the time that you fell in July,

1925, Mrs. Bennett, did you have any accidents?
A Never in my life.

ALEXANDER W. BOGATKO, sworn in behalf
of the plaintiffs.

Direct examination by Mr. Munsick.

Q Where do you live, Mr. Bogatko? A 386
Lyons avenue.

Q Newark? A Newark, yes, sir.

Q You were formerly an agent for an in-
surance company? A Yes, sir; Metropolitan
Life Insurance Company.

Q Did your debit take in 8 Quitman street,
Newark? A Yes.

Q How often did you make your collection?
A Well, I have been there every day outside
of Sundays.

Q At this one address? A Well, through-
out the whole debit.

Q How often did you stop at 8 Quitman
street? A There is 8 Quitman street and 6
Quitman street is the adjoining apartment, com-
prising eight families. | had one day here one
party, another day another party; all depends
when they had money for me to collect.

Q Were your collections weekly? A Yes.

iq

20

on

40



10

20

30

40

56
Alexander W. Bogatko, direct.

Q Do you recall about when you first went
into that neighborhood to collect at those ad-
dresses? A It was in August, 1922

Q When did you stop? A Also in August,
1926.

Q Are you familiar with 8 Quitman street?
A  Yes.

Q Do you know Mrs. Bennett? A | have
collected insurance from her.

Q Do you recall the day she fell? A Yes,
sir.

Q Where were you? A At that time she
fell 1 was at the bottom of the stairs.

Q Going in which direction? A  Going
downstairs.

Q Where had you been? A | was on the
third floor, on the landing of the third floor.

Q | mean, where had you been before that?
A Up in Mrs. Bennett's house collecting.

Q What was the first time you knew that she
had fallen, or how did you know that she had
fallen? A Well, there was a scream. At the
same time something hit my legs in the back, so
| looked down and | seen Mrs. Bennett's face.

Q She was on her back? A Yes.

Q How near were you to the landing of the
third floor and the hallway on the third floor? A
Well, | was already down solid on it.

Q What? A | was already on the landing
down.

Q What condition was she in immediately
after the accident? A Unconscious.

Q Speak up a little bit. A She was un-
conscious.

Q What did you do about it? A | don't
know. | guess | yelled. 1 yelled for Johnnie,
because he was in the house there. 1 guess that
is about the only thing | done right there.
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Q Did you help carry.her upstairs? A Yes,
Sir.

Q How long did you stay around up there?
A  Well, when we carried her upstairs | sent
Johnnie for the doctor and | stayed up there
till doctor came. When doctor came, why, he
was there a couple of minutes; that is, 1 was
there a couple of minutes. | had to go out on
business.

Q You didn't go till after the doctor came?
A  Yes.

Q Were you accustomed to using all the
stairways in these two buildings? A Naturally,
sure.

Q AnNnd in 8 Quitman street? A Yes. That
is all this job is, stair-climbing, practically.

Q Do you remember what covering the stairs
from the third to the fourth floor at 8 Quitman
street had just before and at the time Mrs.
Bennett fell? A Yes, sir. There was no par-
ticular way of dressing, of covering those stairs,-
because they all were dressed different; each
flight had something else patched up.

Q | am referring to the flight from the third
to the fourth floor, the one she fell down? A
The stairs themselves was bare.

Q Was there anything on the stairs or at-
tached to the steps or the landing? A Well, up
at the top there at the landing where there was
a half turn from the floor to the landing, and
then comes the stairs, there was one time must
have been a carpet there.

Mr. Gilhooly: | object except as to what
he saw.

The Court: Yes, strike that out.

«0

30

40



10

40

58
Alexander W. Bogatko, direct.

A (Continuing.) Well, | saw a carpet there,
which was partly attached to the back of the
stair step.

Q When you say the back, do you mean the
riser? A Well, whatever you call it.

By the Court.

Q That was the upright, was it? A No.
That was on the first step from the hallway.
Q From what floor? A Top floor.

By Mr. Munsick.

Q Did that carpet go on around the step ad
continue back from the top of it? A No. It
was just nailed in here and the top was sticking
out just against it.

Q Where were the nails? A | don’t know.
I never looked at it because | never paid any
attention.

Q Where did it appear to be fastened? A
To the side.

Objected to.
Objection sustained.

Q Was there anything on top of that step!
A On that one particular there was oilcloth
there. On the step or the landing?

Q On the landing? A There was oilcloth
on the whole thing there.

By the Court.
Q In the hallway? A Yes, in the hallway.

By Mr. Munsick. -

Q How long had this condition existed, if
you know? A | couldn’t tell you, because I



59
Alexander W. Bogatko, direct.

went there for that many years, and it is more
or less always | noticed always the same way.

Q Do you recall any changes being made in
those stairs? A Yes, there was, | think, after
Mrs. Bennett fell, | think that was removed.

Q No, | don't mean that. | mean before that,
after you started to go there. A Changes?
Well, there were changes occasionally made as
being of a pretty big house there, why, they
made all sorts of changes.

Q Did you, at any time, have any difficulty
with this step? A Yes.

Objected to.
Objection overruled.

Defendants’ counsel prays an exception
to this ruling of the Court.

Exception noted as ground of appeal.

Q Whatwas it? A At one time | caught my
heel in it going down.

By the Court.

Q Where was that that you caught your heel?
A On the same carpet there. It was on the top
landing.

By Mr. Munsick.

Q Do you know about how long that was
before Mrs. Bennett's accident? A | couldn’t
tell you exactly. It was some weeks previous

to that, maybe a month previous; probably a
little longer.

Q Did you continue to visit her apartment
after the accident? A Yes, sir.
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Q Do yon recall when she left or that she
left? A 1 couldn’t tell you the exact date
when she did move out of there, because | had to
transfer insurance, but | went there every week.
I couldn’t tell you exactly the date.

O Did you see her after the accident? A |
da

Q At her apartment? A | believe the same
week; yes, sir.

Q Did you see her after the same week? A
Yes. | went. Usually on Mrs. Bennett | called
once a week, hut | believe on that particular
week that she fell 1 went back the second time
there sometime in the middle of the week to find
out how she was.

Q Where was she when you got there? A
In bed.

Q After that did you see her again? A
What do you mean? After the accident, directly
after?

Q You have already described one incident
when you were there. After that did you see
her again? A Yes, | have seen her every week
after that, or sometime. After she moved away
even | seen her when | transferred the business.

Q You went over to Spruce street? A It
was through my territory, although | covered
only half of the street. | had to straighten that
out before | transferred.

Q When you took her upstairs, you and her
son, | think you said, did you notice anything
about her? Did you notice any evidences of a
fall? A She was unconscious.

Q Anything else? A | didn’'t examine tre
lady. | couldn’t tell you except there is a little
streak here of blood on the cheek (indicating)«
That was all.
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Alexander W. Bogatko, cross.
Cross examination by Mr. Gilhooly.

Q What company were you employed by? A
Metropolitan Life Insurance Company.

Q The Metropolitan? A Yes, sir.

Q What kind of book do you call that that
you had reference to before, the book you keep?
A Why, weekly collection book.

Q Collection book? A Yes, sir.

Q Do you call that a debit book? A Yes,
sir. | think it was debit 442, if 1 am not mis-
taken, if you want to refer to it

Q Please just answer the question. A
Yes, sir.

Q Did you collect anything from Mrs. Ben-
nett that day? A That | couldn't tell you
whether | did or not.

Q How long had it been prior to that that
you had been at her house? A About seven
or eight months, nine months, maybe.

Q Before that day in question? A What do
you mean? How long | have collected from
Mrs. Bennett?

Q Before the day on which you say this acci-

ent occurred, what was the previous time you
had been to the house? A The week previous.

Q The week previous? A Yes.

Q What day of the week? A Monday al-
ways on Monday. That was my debit day there.

~  Did you collect anything the week before?

I couldn’t tell you. | generally collect $2.58

from Mrs. Bennett.

A Polé)siilfljlv.)u wr*te it down on your debit book

Q You don’'t know whether you wrote it dowr
on this occasion? A | couldn’t tell you becaus(

me imes she paid me one week, and sometimef
she made it two weeks at a time.
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Alexander W. Bogatlo, cross.

Q As you go downstairs, there are a couple
of steps that run in the direction of the side
wall, aren't there? A Right. There is one, |
believe, if | ain’'t mistaken.

Q There are two, aren’'t there? A Well, if
you want to call that a step, yes.

Q And maybe three? A No, sir; couldn't
be three.

Q Positive it isn't three? A Because they
are pretty wide, so that couldn't be so. It is a
sort of one pair turn there.

Q After you caught your heel in this car-
pet, as you say, how much of a rent did you
make in it? How much of an opening? A |
just may have caught a thread; that is about all.
I don't believe | made any rent, because if | did
I believe 1 would have fallen.

Q You just caught a thread? A Couple of
threads sticking out, yes.

Q Is that what caused it to open? A |
don't know whether it did or not.

Q You were there. Did or didn't it? A |
didn’t notice it.

Q When you caught your heel in it, did you
cause that carpet to pull from the staircase?
A  When | caught my heel in that | wasn't
watching that.

Q Do you mean to tell us you caught your
heel on a thread and it almost threw you? Is
that what | understood? A Yes.

Q How big was the hole there? A | dont
know how big the opening was. In the first
place | couldn’t tell that.

Q You don’'t know whether there was awy
opening there or not, do you? A | looked ati
after to see what was the trouble with me.
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Alexander W. Bogatho, cross.

Q Did you cause it to be torn by your heel
being caught in it? A | don't know whether |
caused it or not. But the opening was there
when | looked at it.

Q How wide was that opening? A Oh,
probably was an inch and a half away from the
wood.

Q An inch and a half away from the wood?
A Yes.

Q How wide was that opening? A Oh,
probably that wide (indicating).

Q About a foot? A Probably around a
foot.

Q And that extended away in which direc-
tion? A That sort of bellied out.

Q Did you no~fy the landlord? A | swore
at that time the next time | seen Mrs. Bennett
I told her about it; | told her what had hap-
pened to me.

Q The next time you saw her did you tell her
what had