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STATE OF NEW JERSEY 
Department of Law and Public Safety 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
1060 Broad Street Newark 2, No Jo 

JUNE 17 :> 19540 

1. COURT DECISIONS - MAZZA vQ CAVICCHIA =DECISION OF APPELLATE 
DIVISION AFFIRMING DIRECTOR REVERSED BY DIVIDED COURTo 

JOSEPH MAZZA, trading as ) 
TRAVELERiS HOTEL & RESTAURANT, 

Appellant, 

~vs- · 

DOMINIC Ao CAVICCHIA, Director, 
Division of Alcoholic Beverage 
Control of New Jersey, 

Respondent. 

) 

) 

) 

) 

) 

SUPREME COURT OF NEW JERSEY 
No., ·AllO, September Term, 1953 

Argued March 1, 1954; decided May 24, 19540 

On appeal from the Superior Court, Appellate 
Division. 

Mr.. Julius Kramer argued the c.ause for the appellant 
(Messrsa Chandless, Weller & Kramer, attorneys) 

Mro Samuel Be Helfand, Deputy Attorney General, 
argued the cause for the respondent (Mro Grover Co 
Richman, Jr~, Attorney General of New Jersey, 
attorney) 

The opinion~of the Court was delivered by 

I., 

This is an appeal from a judgment of the Appellate Division of 
the Superior Court affirming an order of the Director of the Division 
of Alcoholic Beverage Control suspending the appellant's license to 
sell alcoholic beverages~ 

The appellant operates the Traveler 1s Hotel & Restaurant, a two­
story structure on the Paterson Plank Road in East Rutherford, and was 
the holder of a plenary retail consumption liquor license. Agents of 
the Division filed a complaint with the Director charging that on 
September 26 and 27, 1952, as well as on prior occasions, Mazza had 
violated Rule 5 of State Regulations Noo 20 in that he had allowed. 
lewdness and immoral activity on the premises and also that on Sep~ 
tember 27, 1952 and on other days prior thereto~ he had permitted the 
sale of contraceptive devices on the premises contrary to Rule 9 of . 
State Regulations Noo 20. By notice issued September 303 1952 Mazza 
was required to show cause why his license should not be revoked or 
suspended .. 

Pursuant thereto a hearing was held before a hearer of the Divi­
siono An inspector and two investigators of the Division were the 
only witnesses for the State~ At the conclusion of the hearing the 
hearer advised the parties that the- matter would be submitted to the 
Director for determination and that all parties would be advised of 
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the result.. Subsequently the hearer forwarded the recordc_:-0-f ·the · -
hearing to the Director together with a report of his findings and 
(ron<~lusions} but a _copy thereof was not furnished to Mazza.. The 
Director found Mazza guilty of the charges and ordered the suspen­
sfo.n bf his license for 180 days and on appeal his order-was 
affi~med by the Appellate Division of the Superior Court:,-,--28 NG J,, 
sup er<. 280 ( 1953) . · · · · .- · 

. . 

. Mazza:· appeals here asserting that his constitutional rights 
have been infringed, -N., J" ·Const .. 1947, Art. VI, Sec. V ;-,_~ Pqr ~ -1, 
6lause (a), in that he was denied due process and a fair hearing 
before the Division. It is unnecessary for us to determine ·each 
of the points.raised bec~use w~ are of the ~pinion that by reason 
of the failure to supply the appellant with a:.- c9py __ of the hearer's 
secret report, to the Director the appellant was deprived of his 
right to due p~o-cess and a fair hearing before the administrative 
tribunal.. In order!) however, tc set at rest questions that may be 
of some importance in the field of administrative~procedure, we 
w.ill first deal with the other points r:aise.d by· the appellant. 

j 

IL, 

lo The appellant claims that ther·e is no statutory author­
ity for anyone other than the· Director to conduct the hearing. 
The- Alcoholic Beverage Law.w Ro S"' 33~1-23, provides, among other 
things, that "it shall be the duty" of the Director "to conduct 
hearings in accordance with this chapter" and also that "the 
enumeration of the above specific duties should not be construed . 
to limit or· restrict in any way the general -authority given [to 
him] by this chapterou Re S., 33gl-31 authorizes the suspension or 
revocation of a license by the Director for violation "of: rules and 
regulations" upon the giving of the required notice and "a reason­
able opportunity to be heard." R. S& 33~1-35 in effect at the time 
of this proceeding providedg 

"For the purpose of any investigation_, examination or 
inspection, revocation, rule to show cause and every 
other proceeding authorized under this chapter or' 
appropriate for its enforcement, ·the commissio~er* J 

. his deputy cornmissioners1',, attorneys and legal as'Sis­
tants designated to act on his behalf, and each other 
issuing authority may examine, under oath.:i any and all 
persons whatsoever and compel by subpoena the attendance 
of witnesses and the production of books, records.11 ac­
counts~ papers and documents oY any person or persons 
and the commissioner*, his deputy commissioners* (direc­
tors, insp_ectors and investigators and each other issu­
ing authority ma..z. take any oath or affirmation of any 
person to any deposition, statement, report or .applica­
tion required in the administration of this chapter" .... " 
(emphasis supplied) 

*(The dep~rtmental changes enacted by 1-., 1948, c .. 439, · 
.sec~ 17 (N~JGS.A~ 52~17A-17) transferred these powers 
to the DirectorG) . · . 

From these provisions of the statute there is evident a clear 
legislative intent to permit the Director to delegate his ,authority 
to conduct hearlngs even though the duty to make the final decision 
rests solely in the Director; see Horsman Dolls Inc~ v. Unemployment 
Compensation Com. 131+ N<) J ~ L© 77, Bo [E$ & AG 1946), appeal dis­
missed 329 Us 89 693, 91 L. edo 606, 67 S$ Ct. 628 (1947). Nor does 
such procedure constitute a deprivation of the appellant us right to 
due. process of law.. Horsman Dolls Inc,. v., Unemployment Compensation 
Comm°' $upra, 134 Noi J., Loi Tr, 81, Morgan v .. United States, 298 U.S. 
468, 481, 80 -L.. eds 1288, 1295, 56 S" Ct~ 906 (1936), Schwartz, The 
Model State Administrative Procedure Act = Analysis and Critique-,~ 
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7 Rutgers L. Rev. 431J 453 (1953). 

2. The appellant next challenges the. validity of· Rule 31 of · 
State Regulations No. 20, claiming first that the.Di~ector was with­
out legislative authority to issue it. This-contention is with.out 
merit for· the Legislature has specifically granted the Diredt,or the 
power· to promulgate rules and regulations.. R. ·s., 33 :l-39;:, 1see·" .. · · 
Franklin Stores Coo v. Burnett, 120 N., J,, L" 596 (Sup. Ct. ·.1938); :" 
Greenspan v~ Di~ision of Alcoholic Beverag~ Control, 12·N~ ·3j:456, 
459, 460 (1953) 0 . ' . " 

3 .. The appellant then questions·the constitutionality of Rule 31 
which provides: 

"In disciplinary proceedings brought pursuant to the Alco­
holic Beverage Law, it shall be sufficientJ in order to 
establish the guilt of the licensee, to show that the vio­
lation was committed by an agent, servant or·emp1oyee of 
the lice~see. The fact that the licensee did not partici­
pate in the violation or that his agent, servant or employee 
acted contrary to instructions given to him by the licensee 
or that the violation did not occur in tne licensee's 
presence shall constitute no defense to the charges pre­
ferred in such disciplinary proceedings." 

l:t is well settled that a state may without violating the due proce.ss 
clause of the Federal Constitution establish presumptions which accord­
ing to general experience reasonably tend to prove the fact in question. 
Hawker Vo New York, 170 U. S. 189, 195, 42 L. ed. 1002, 1005-1006, 18 
S .. Ct. 573 (1898), Hawes v. Georgia, 258 U. S., 1, 2-5, 66 L. ed. '431, 
431-432, 42 So Ct. 204 (1922). Rule 31 comes within this test as a 
reasonable presumption, State v. Morris, 94 N. J. L .. 19 (Sup. Ct. 1919), 
affirmed 94 N .. J. L., 567 (E. ·&A. 1920), State v. Costa, 11 N.,Jo 239, 
246 (1953)J Greenbrier, Inc. v. Hock, 14 N. J~ Super. 39 (A.D. 1951), 
derto deno 7 N. J,, 581 (1951). · . 

In addition it must be remembered that a license to sell intoxi­
cating liquor is not a contract nor is it a property right. Rather it 
is a temporary permit or privilege to pursue an oc.cupation which other­
wise is illegal. In re Schneider, 12 N., Je Super. 449, 456 (App. Div. 
1951) .. From the earliest history of our state ·the sale of intoxicating 
liquors has been treated in an exceptional manner by the Le~islature. 
Hudson Bergen &c,, Assoc. Vo Hoboken~ 13'5 N .. Jc LQ 502, 506 (E. & A. 
19L~7).o. "It is a subject by itself, to the treatment of which all the 
analogies of the law, appropriate to other topics,, cannot be applied." 
Paul v. Gloucester County 3 50 N., J" L,, 585,, 5·95 (E., & A. 1888). "The 
sale of intoxicating liquor is in a class by itself." Bumball v. 
Burnett, 115 N.. J" L.. 254, 255 (Sup e Ct. 1935)., "As 1 t is a business 
attended with danger 'to the community it mayo .. be entirely prohibi­
ted_, or ·be permitted under such conditio'ns as will limit to the utmost 
its evils." Crowley v .. Christensen, 137 U., S. 86,, 91, 37 L. ed. 620, 
624, 11 Se Ct. 13 (1890)c . 

The governmental power to regulate activities upon the licensed 
premises has uniformly been accorded liberal judicial support. 
Phillipsburg v. Burnett, 125 N., J., L~ 1'57,· 161 (Sup. Ct. 1.940), In re 
Larser.i, 17 N .. J" Supe·r. 564, , 571 (App. Div .. 1952). . 

"The right to ·r·egulate the sale of intoxicating liquors 
by the legislature, Or by municipal Or Other authority I 

under legislative power given, is within the police powe~ 
of the state, and is practically· limitless~ 11 Meehan v. 
Excise Commissioners, 73 N~ Jo L .. 382j 386 (Sup. Ct. 1906),, 
affirmed 75 N., J .. L .. 557 _(E. & A. 1908). · 

It was clearly within the power of the legislature to provide 
that the licensee should be liable for activities upon the licensed 
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premises even in the absenc-e of knowledge thereof b_y ttt?-,),~_gensee. 

_ .The que-s-tion then ari.ses as to whether tb.e-· l.egi-~:ll?~tti:ife has 
gra:nt_ed· the Director the authority to promulgate this i,,ule:~;;_ The 
Dir~c~qr _has b.een g.iven the duty "·to supervis-e the manµfactµre, · 
distrl;-_'Qution a:nd sale' of alc.oholic beverages in: such a manner as 
to ,-promote .. temperance and eliminate the racketee~;- a.nd ·oootl.egger •· 1

_
1 

(R. ·: S .. 33 :1-3 J ~ Under .R. S. 33 :1--39 he is grant.ed ver_y oroad and 
general powers: __ :::_ 

"The _c-o'i:dmissloner {now Director) ma_y mak~_-such gener)al 
rules and regulations and .such ·special rulings and 
findings· as· may_ be ne_ce.ssary f.or the prop.er regulat-
tion and contro.1 .or· the manufacture, sale and d.lstri-bu­
tion .. o . .f·_alc.oholi·c :beverages and the enforcement of this 
chapt-er~· in addition thereto_, and not inconsistent there-

. with, "Cittld may :alter_, .amend,, repeat and publish the same 
from time ·to ti.me. 

"Such_ rU:l~s and re.g.ula ti,ons may -cover the .follo'-wing sub­
jects :: ~ •:. . . inspections, investigations,_ searches) 
se.izur,es, finding-s and such a.ctivities 9,s may become 
necessary from time to t-ime; ... rac1rnteering; prosti­
_tutiori ;·".solicitation; disorderly houses;:;:·~ . . disreputable 
charac·ters; . . -· health and . sanitary r~J;i1uirements; s tan­
dards _ -.~f clean1ines-s, -orderliness and de:e'.ency; .... 
pract-1.c:es unduly designed to incr.ease cons:ur:-rptlon of' 
alc-oholic beverages; gifts of equipment;. __ products and 
thing$ of value·; and .s:uch other matters ·Wb.atsoe--ver as 
are or: may bec,_ome ne.c,e:ssary in the fair·, impartj_a.l, 
string¢nt and -C-OlJlprehensive administration of thts 
chapt~r~ [I 

R. S. 33 :1~·73 ·~tates that ''th1s chapter is inte~d.ed to be remedial 
of abuses inherent in liquor traffic and shall be liberally con-
s trued .. " 

In Franklin Store.s -Co .• v. Burnett, 120 N-~- ,.:J. L .. 596 (Sup. Ct. 
1938) there wa.s:·an attack upon the validity of Rule 18 of the Alco­
holic Beverag~:. -Control which pr:ovided that;: 

';.i 

"No lice:qsee shall .se·ll or possess, or a·iim.;, permit or 
suffer··on or about the licensed ·premise.~.:,. any malt, hops, 
oak sh_ayings or chips, _flavoring or col91~ing agents ;1 

cordial; or liquo-r extracts, essences or.-, _syrups 3 or any 
ingredient,. compound o.r preparation of .. similar nature. 11 

The contention was that the r,ule went beyond the:: statute ·which made 
these things uniawful -only when int.ended for fmproper use. The court 
1,,ejected this .:.argument saying·:. .. '·' 

''Howev:e·r,. we are: orf the opinion that the ·d.efendant is not 
limi te.d in hi.a .control over the conduct·._· of licensees in 
any such way- a,s. is suggested by the pr.o.~:~c.utori .. By sec­
tion 36' of the a.ct he is given broad power to promulgate 
rule-s and regulations concerning the con,duct of the busi­
ness. .That such- ·power :may be delegated- t.o such an 
officer by the legislature has been settled~ State Board 
of Milk Control v. Newark Milk Co~, 118·"N. J~ Eq. 504. 
The liquor business is one peculiarly supject to strict 
g?vernmen tal. contro 1. . . 

"We think the defe.ndant· had ample power to make the regu­
lation:-. in ques:t1.on and furthermore that-,. it is entirely 
reasonable and proper. 11 (at 598) 

'·:· 
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In Grant Lunch Driscoll, 129 N .. Jo Lo 408 (Supo Cto 1943), 
affirmed · 130 N.. Jo L (I 55 · E o & )\. o 1943) ~ cert., den .. · 320 u.. s ·~ 801, 
88 L·; ed· .. -- 484 3 64 S .. Ct. 431 (1944) the licensee as employee· "by · 
mistake and not willfully" sold a bottle of rye whiskey at a price 
beneath the minimum consumer price in violation of Ruie~-6. of State 
Regulations Noo 30 which-prohibited the sale or offering for sale of 
any-such product at a figure less than that agreed upon between the 
manufacturer or wholesaler and the licensed retailer.. One of the . 
attacks upon the validity of the rule was that it punished sales 
resulting from "innocent,, non=negligent errors" and thus exceeded the 
statutory authority under which it was promulgated. The court upheld­
the rule sayingg 

"The .. offense charged against prosec.utor was not a crime; 
it was a violation of rules and regulations-duly set up 
under statutory authority in the control of a business 
that for many years has been lawfully subjected to-regula­
tion by statute and under s ta tu.tory authority., ·The sale of 
liquor has never been a busines·sof right in this state .. 
The legislature has uniformly granted wide discretion to 
officers charged with duties with respect to the granting 
and revoking of liquor.licenseso The Commissioner is 
empowered by t.he 1938 statute, supra, to

1 

make the regula­
tions necessary, in his judgment in order to secure a fair 
administration of the law permitting the sale· of intoxicating 

· liquors and the fixing of a price applicable alike to all 
dealers and all customers. It was within the authority of 
the State Commissioner of Alcoholic Beverage Control to impose 
the regulation under review and to suspend the .license of a 
violating licensee~ .. " ~ The right extensively to regulate 
the sal€ of, intoxicating liquors by-retail has been given 
broad judicial support, o .. " The prosecutor's argument pre-
sents -no sound reason for distinguishing the fo~egoing 
decision .. 

"Although the sale was not accomplished in purposeful viola­
. tion of the regulations it was such an act as would have 
been avoided had the prosecutor 0s clerks performed their 
duty; and in any event it was a flat violation of lawful 
regulations duly promulgated and fully grounded in the. 
statute." . 

In Essex Holding Corpo v. Hock 9 136 No Jo Lo 28 (Supo Ote 1947) 
there was involved the validity of the Alcoholic Beverage Commissioner's 
Rule 1 of .state Regulations No .. 20 providing that · 

"No 'licensee shall sell, serve, deliver or allow, permit or 
suffer the service or delivery of any alcoholic beverage, 
directly.or indirectly, to any person under the age of · 
twenty-one (21) years or to any person actually or apparently 
intoxicated, or allow, permit or.suffer the consumption of 
alc:oholic beverages by any such person upon the licensed 
pre.mise~., " . 

The licenf$·ee claimed that in order to be guilty of a violation o.f this 
rule there. must be proof that it had knowledge of the facts complained 
of.. In hi!s opinion for the court Mr. Justice Wachenfeld held th;at 
knowledge :;was unnecessary and that the mere fact of a vio\ation ·of the 
rule was.~ufficient~ · ~ 

"In :.construing this section consideration must be given to: 
:_ thej legislative intent, and inquiry should be made to deter­
· mine if it concluded.to ·make the offense complete without 
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guilty knowledge o The lawmakers may declare" an ac.t crim~ 
inal irrespective of the knowledge or motive· 'of the~.dpe.r of 
such act and the court has no right to inse-r~·:an eleme,n~~: .. no.t 
intended by·' the· legislature.. o • o · _,,._~ · 

"Although statute.s penal in character must be construe:ci~-.-·.· : 
. strictly, the injunction of the legislature as herea·bov·e>· 
·indicated enj'oins us to the c·ontrary in reference t.o.'··1iquor 
traffic .. ~ · 

":,. o " ., The intent of the legislature and the· rules .a~d::;'t::egu-
lations of the department governing enforcement· clearl:y encom­
pass . the. respons.ibility of· the licensee for the. consumption 
of alcoholic beverages by minors under the c·irc~umstanoe·s. 
eomplained o:f.. . .. 

,. 

"Al though the· word w suffer 1 may require a diff·er .. ent', inte:rpre­
ta tion in the case of a trespasser, it impos-e.s· res.ponsibili ty 

·on a licensee, regardles.s of Jmowledge, where. there is ·a 
failure to prevent the prohibited conduc.t by those ·occ.tipying 
the premises with his authority." {at ~0-31)· ' . 

,, 
As stated in Hudson Bergen &ce Assoc. v. Hoboken,-· supra, 135 N ... :J·. L.,,· 
502, ·509 nthe state authorities. should be given eve.ry reasonable 
opportunity to work out the mandate of the Legis.1ature.ri 

/ ' 

I The rule in question comes clearly with,in the:· ·de-legated authorfty 
of the Director· as a reasonable regulation in the f1.e1d of ::alcoholic: 
beverage control. The Director· has the power to make the· lice·nsee 
responsible for the activities upon the lice.nse.d ·premises. : In fact· 
·it is difficult to see how the Division could properly mai!1tain disci.­
pline in this field if in each case·· it had to show knowledge by the 
licensee of all the activities( upon the premise~s:~ This. would leave 
the door open to evasion of the Alcoholic Beverage Law and .the: many 
rules of the Director promulgated thereunder and: w,ould make the 
enforcement of the law an impossibility. · 

4o The appellant also asserts that it was ·error to admit in 
evidence an affidavit signed by the appellant rs. ··bartender, who was 
present at the hearing and who could have been called as a witnes·s. 
The contents of the affidavit had previously been ·testified~ to. by the 
State 9s witnesses. At best the affidavit was merely corrobprative 

· of evidence already in the record. In a hearing before an .. ~dm.inistrative 
tribunal technical rule·s. of evidence are not controlling and the 
erroneous admission of evid.ence in such a pro·ceeding will not :cause 
a reversal' unless the evidence erroneously admitted ·formed the basis 
for the decision. of the administrativ-e' tribunal, ,,Andric.sak i:V •. National 
Fireproofing Corp" 3 No J .. 466.si 471 (1950). Such was not the case 
here; the affiqavit of the bartender was merely corroborative of the 
.State's witnesses e There is no reversible error discernible . 

. 5 s The appellant objects to the lack of 'a .. rule in the Divi-
sion ·permitting -a licensee to file a brief or pre:s.en.t oral argument 
before the Director after the taking of testimony· before the hearer 
on cnarges against him. We are told that such permf.ssion is granted 
on request and in fact was. granted here. Proper administrative pro­
cedure requires that such rights and agency procedure generally 
should be the subject of agency regulations s.o that a licensee may 
kli.ow of his rights. The need for the publication of such regulations 
is clearly stated in the final report of the Attorney General 1·s Com­
mittee on Adm:tnistrative .Procedure (1941) which unanimous.ly·; recognized 
that: ... 

uAn important and far-reaching defect in the. -field of· 
administrative law has be-en a simple lack of ·adequate 
public information concerning its substance. and pro-f. 
cedure .,, ·. . .. To all but a few specialists·, such a · 
situation leads to a feeling of frustration. Laymen .. · 
and lawyers alike, accustomed ·to the traditional pro~ 
cesses of legislation and adjudicati0n, are baffled by· 
a lack of published information to which they can turn 
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when confronted with an administrative probleme 

"Such a state of affairs will a.t least partially explain a 
number of types of criticisms of the administrative processe 

.Where necessary information must be secured through oral 
discussion or, inquiry, it is natural that parties should 
complain of ia government of men.~ ... " Where the process 
of dec.ision is not clearly outlined, charges of 'star-·· 
chamber proceedings 9 may be anticipatedo Where· the. basic 
outlines of a fair hearing are not affirmatively set forth 
in procedlll~al rules, parties are less likely to feel assured 

. that opportunity for such a hearing is afforded" " (p.,. 25) 

The Committee lists seven forms of vital administrative information: 
agency organization) statements of general policyj interpretations, 
substantive regulations, practice and procediwej forms, and instruc-
tions (pp o 26-28)" , 

"These various sources of' administrative information should -
be recognized As far as practicable, agencies should be 
authorized and directed to make and issue, frd'm time to 
time, such of ttiem as are appropriate to the agencyis func­
tions Q In compj_ling information of this sort, the private 
individual w9uld be materially helped if each agency would 
take care that its in~ormation is constantly improved in 
form and completeness; kept current as far as possible; 
promptly published in the Pederal Register as well· as in 
pamphlet form; separated as to (a) agency organization, 
(b) procedure, and (c) substance, interpretation, or 
policy;. and distinguished from statutory provisions with 

:, which it may be published m If . (at p El 28) 

These recommendations have been incorporated in the Federal Administra­
tive Procedure Act from which we quote these pertinen~ p~ovisions-: 

"SecG 3 (a) Rules. Every agency shall separately state .and 
currently publish in the Federal Register & $ • • ,-, 

(2) statements 'Of the general co'Urse and method by which its 
functions are channeled and determined, including the nature 
and requirements of all formal or informal procedures·-avail~ 

· able as well as forms and instructions as to the scope and 
contents of all papers, reports J or examinations 9 '·' (5 U .. S .. 
Ca As sec., 1002) 

The need for such information is no ·1ess in a state administrative 
agency that ·deals with as many people as does the Division of Alc6holic 
Beverage Control. than it is in any of the Federal adminis.trative agen­
cies.. The appellant, however, is in no position to complain of the 
lack of such a rule, for leave was given to him to file a l;>rief e 

The crucial point in the pending appeal is whether the failure to 
supply the appellant with a copy of the hearer~s secret ~eport·to the 
Director.constitutes reversible error$ 

It was conceded at the oral argument.in the Appellate Div:i,.sioh as 
well as in this court that 

i 
''Th~, hearer in fact files a report of his conclusions wit~ 
·the Directorj although there is no official and public r'l!ile 
which requires itj and no notice of the circulation of the 
report is ·given to the affected licensee" ·u . 28 N.. J., Sup~r .. 
28~, 288 (1953) ~ ) 
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It is. argued in the brief of the respondent Director ·that his deter­
m::Lnation ,_was ·made ''upon the basis of his own independent ·~findings 
and. not by a subordinate o" This j however, is not saying~: t:tfat the 
hearer's ·report was not used by him in the process of de.ciding ithe 
caseG ·Nowher~ in the record before us is it stated that he~ failed 
to read and o·therwise utilize the hearer gs confidential_ ,r.~p:~ort .. 
Every inference ·is entirely to the contrary.. The respohde-nt 1 s 
-brief ·conc'ed·es ;that hearers~ reports have been consistently used 
since the ·incep'tion of the agency in 1933 0 Is it not inco~ceivable 
·that the Direc·t.or should have insisted on having hearer 1 s. :reports 
for 21 years and yet no»t used ·them in preparing his de.dis.ions? It 
i_s reasonable to .suppose that they merely served .the fM.ction 
speciously as·signed to them in the respondent is .brief: 

"The Hearer 1s report serves merely to save the Director 
the time--cohs-:uming effort involved in the mechanical . 
task of dictatin.g ·his decision. The repopt has neither 
official ,status nor binding force~ While it·normally 
~ccompanies the record submitted to the D~rector for 
decision,, the preparation of the report, so far as its 
place in the det:erminative action of the Director is 
concerned 3 could well await the Direct·or 0s determina= 
tion made after examination of the complete record.n · 

What poss·ibl-e purpose ·c·ould _the consis:tent submi.s·s.ion of such reports 
for 21 years have served 3 but to furnish the Direc~tor a key to the 
facts and the law of ·each case? 

But we are not left to the inferences to be· drawn from our 
knowledge of human natur.es The respondent's brief refers us to two 
.articles 11 for-ana.lysis .and c.omment on the hearing .and adjudicative 

.procedure employed by this agency~ see Vogel an¢i Jacobs, Study of 
State Administrative Agencies in New Jersey, 60-68 (1941); Note, 
Division·of Alcoholic .Beverage Control, 7 Rutgers ·L. Rev .. 465, 471-
4:73~ (1953), 11 bo·th of which the respondent adopts as reliable com­
mentaries on the work of the agency~ In the first of these articles 
at~page 65 we are told: 

"Every case is carefully rev1.ewed by the C.ommissioner, 
who not· only studies the report of the hearing officer 
but also reads the entire record. While it was the 
policy of the first commissioner to 1decidej the case 
himself, he often conferred with the hearer regarding 
the facts or the conduct· o( the hearing~" 

and· im the second, at page 472~ 

"The hearer prepares a report based on presented evi­
dence and testimony which has been transcribed by 
stenographers., The report contains a digest of testi­
mony, the hearerws findings as to facts and law, and 
usually 'a recommendation. The repo~t is submitted to 
the Director who renders the decision after careful 
study... The only serious criticism of this proc·edure is 
that a copy of the report is not served upon the part·ies 
and they thus have no opportunity to take exception.or 
to file briefs.G " (emphasis added) 

Thus it appears affirmatively (1) that the heareris report regularly 
contains a digest of the testimony, the hearer gs f.indings ·as to facts 
and.law, and usually a recommendation.:.i and (2) that the Director 
not only uses the hearer 8s report in reaching his determination but 
·under Lhe first commissioner at least 

"Often conferred with the hearer regarding the facts or 
the conduct of the hearing. 11 
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Nor do the Directores conclusions and order state that he failed 
to read the hearex·aes report~ The:fi merely say that he has ·examined· 
and reexamined 7ithe entire record 1 before him and that u6n ·the basis 
of the full testimonial record 11 he finds the appellant guiltyo ·The 
Director seems to distinguish between "the entire record" and Hthe 
testimonial record .. " The entire record may well have included the. 
hearer's report~ As against the long practice of the use of the 
he~rers' reports by the Director in deciding cases, we have only the 
statements made at oral argum.ent and in the brief above quoted that 
the hearertts report was merely a device "to save the Director the 
time-consuming effort involved in the mechanical task of writing his 
decision.?" and a similar assertion that all 

11determinations are based upon the personal and complete 
reading and appraisal of the entire record by-the Direc= 
tor,_. who reaches his independent determination uninflu­
enced by any considerations extraneous to such recordeii 

This is language that deceives neither court nor counsel for again 
the term record is ambiguous~ 

- \ 

In any proceeding that is judicial· in nature, whether in a court 
or in an.administrative agency;; the process of decision must be 
~overned by the basic principle of the excluslveness of the recorde 
·'where a hearing is prescribed by statute~ nothing must be taken into 
account by the administrative tribunal in arriving at its determina­
tion that has not been introduced in some manner into the record of 
the hearing;" Benjamin& Administrative Adjudtcation in New York 207 
(1942)~ Unless this principle is observed, the right to a hearing 
itself becomes ·meaninglesse Of what real worth is the right to pre­
sent evidence and to argue its significance at a fo-rmal hearing, if 
the one who decides the case may stray at will from the record in 
reading his decision? Or consult anotherns findings of fact, or con­
clusions of law, or recommendations or even hold conferences with him? 

The principle of the exclusiveness of the record has been given a 
statutory basis in the federal field in section 7 (d) of the Ad.min= 
istrative Procedure Act of 1946.9 5 U'"SeCeA., sec~ 1006.. "The transcript 
of testimony and exhibits".'I that section reads.)) ntogether with all 
papers and requests filed in ·the proceeding, shall constitute the 
exclusive record for decision<;) c> eii 

_The Federal Act in this$ as in so many other respects 9 was merely 
restating a· principle 'that has been uniformly applied by the federal 
courts in the absence of legislation~ Ohio Bell TeleEhone C.£_~ Vo Public 
Utilities Commission, 301 Ue S0 292, 300 3 81 L~ edo 1093, 1099, 57 So 
Ct. 724 (1937); United States V0 Abilene &·Southern R s Co., 265 Ue So 
274, 288, 68 Lm ed" 101 !J 1023, S ~ Ct o .. ,. 5 192 ·,, The principle 
is well established as the law in New Jersey even though this State has 
not yet enacted· a statute analogous to the Federal Administrative Pro~ 
cedure Actc Said Mr0 Justice Heher for the court in 1949~ 

"The action taken cannot be made to rest upon undisclosed 
evidence or information dehors the record which the parties 
in interest have had no opportunity to test for trustworthi­
ness and explain or rebut., ri Pennsyl vanla R .. Ro Co.. v ,., N c J .. 
State Aviation Commission~ 2 N~ J., 64,==72Q 

The principle of the exclusiveness of the record necessarily bars 
the use of the hearer 9s report (which it is conceded in the instant 
case was submitted to the respbndent Director with the record without 
disclosure thereof to the·appellant) as an aid in the administrative 
decision process unless it is made part of the ·recordQ As the noted 

•, 
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Benjamin Report on Administrative Adjudication in New,York puts 
it, "whatever actlially pl~ys ~ part in the decis:Lon spou1.a be 
known to the partie,~, and supject to being controverted-" (8: t po 
208)0 The ·h.e~rer's'rep"Ort. o'bviously played a part·in-tl'le decision 
in this caseo For it to have played such a part without _having 
been shown to the appell~nt clearly violates -his r·ight:. to have the 
decision based exclu~ively upon matters in the record_; ·which are 
known ·to him ·and can coriseqtl,e_ntly be controverted by him. The 
individua..l litigant is en:t-~tied. to be apprised of to~ .~aterials 
upon whfch the agenc.y i~ · a.ct-i:ng o He has a right not _orily to· refute· 
but, what in a case like .fa:lis is u.$ually more important·;. ·to supple­
ment,. explain_, and gl~e: Q.iff~r.ent perspect:I.Ve to the·· hearer IS VieW 
of the case .. ' --.· 

The h~_aring, pr_~vi,c;i:.~-4 for PY R.11 S@ 33 ~1-31, has been given 
a particular form and· charact.er by the Legislature for the purpose 
of satisfying those ·whos~ 1-riterests may be involved th.at all rele­
vant facts and conside.ra.tions w.111 be put fairly before the 
Director .9 so that he ··may ar~ive at a jt;ls_t d-eo.is,ion" When the 
report giving the h~~.rer-'!s." 4:~ige.f?t o,f the evidence and his f~ndings· 
and recommendations ·-r~ tUI?-ne,tj. over to the Director without coming 
to the attention.of the licensee, doubt may well arise as to 
whether a true view of·. ·the.:, -fa.cts. h~s ·b.e.en conveyed to the Direc - _ 
tor's mind. The very. pur,p.ose of the statute is that the hearing­
should 'be public, b.ut' how c-ap it be said that the- hearing is public 
when the report which. f?µInm~rizes.it as to both law and facts and 
makes recommenda tioris _ _. a~ ~ -t:9-- ·sane tions is priv.a te? 

The hearer may have-. drawn some erroneous concl:usion in his 
report} or he, may ev.eµ, ha\re~ made- some f·actual blunders. Suen mis­
takes are not uncommon. in .. both judicial and administrative·' proceed­
ings; indeed, the who'.ie pro'ce-ss o'r judicial re,vi:ew in both: fields 
is ,designed t_o guar·d agai~ist them@ But if a par.ty_ has no lmowledge 
of ·the s.ecret report_ or a_cc.ess to it, how is he to protect himself? 
An _unjust decision may very likely be the result where no. oppor­
tunity is given to tho·se affected to call att·ent'ion to such mistakes-.· 
That is why it 1s a fiindamental principle of all adjudication, Judi­
cial and administrative alike, that the mind o.f the decider. should 
not;_ be' swayed 'by m~,te~iaJ:i>'~ wP,ic;h are not comnnmicated to both parties 
and which· they are ··not g~i v.en an opportunity to controvert., In the 
instant case the hep.rer c~n: be .. characterized a·s a "witness'·' giving · 
his evidence to the judg~-- b:e!lind t~e back of the appellant, who has 
no way of knowing what ha~-: been reported to the judge 0 Indeed· at 
one stage of the agency•s ... history,· if not now, it was the·practice­
for the -Commiss.ioner to, confer with the hearer regarding the· facts 
or the conduct of the hearingo Such conduct not only constitutes a~ 
violation of the principle of the. exclusiveness of the record·· in 
deciding controver.sles, bii.:t it snocks one is sense of fair play-on. 
which our ~undamental :.conce:P-t:;.s· of procedure a:re based,. 

The principle of the. exclu~iveness of_ the re;d6rd- is· too well 
established in American Aqministrative lc;tw to adm:L~:. of real dispute. 
It is, ho-w;ever·3 urg~q:by the ·r~spondent that the.Uhited States· 
Supreme Court- has b~.en "crystal clear" in settling the law in- favor 
of his contention that there .. is no requirement that_ the hearer's .. 
report be submi~ted to the. parties~ · 

Two answers pres.en,t themselves immedia-tely to the claim of· 
the respondent based upon the -decisions of the United States Supreme 
Court~ First~ the.law.of-this State need not necessarily be the 
same as that established by the federal courts.o Un.less a federal· 
question is involveO., ·a decision. of the United States Supreme Cour.t, 
while always entitled to great respect, is not necessarily of con­
clusive authority in any state. If .a federal decision is found--_to 
be at variance with the rule .. of law enforced- in this State.; it need· 
not be followed by our courts.c Ward v,. Keenan.!I 3 ·Na J f) 298, 303 
(1949). Second, the federal cases relied.upon by respondent do not 
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in fact support his contention that the hearer 1 s report need not be 
submitted to the parties,, His claim is based upon a f.undamental mis­
understanding of what the United States Supreme Court has said on 
this-subject, especially in the celebrated First and Second Morsan 
cases$ 

· The First Morgan case, 298 Uo So 468 3 80 L0 ed. 1288, 56 S. 
Ct,, 906 (1936), is of primary importance in administrative law 
because of its holding on the role of the deciding officer in the 
administrative process0 In the course of its decision, however, the 
Court did deal briefly with the matter that concerns us here, namely, 
the report of the hearing officer$ At the conclusion of the hearing 
in the Morgan case, the pr'ivate parties made a request that the 
hearing officer prepare a tentative report, which should be subject 
to exceptions and oral argumento This request was denied. In up­
holding the denial Mr. Chief Justice ~ughes stated, 

'~hile it would have been good practice to have the 
examiner prepare a report and submit it to the secre­
tary [the deciding authority] and the parties, and to 
permit exceptions· and arguments addressed to the points 
thus presented, . ~ . we cannot say that that particular 
type of procedure was essential to the validity of the 
hearing. 11 

( 298 U 0 S 0 at .478) · 

And in the Second Morgan case, 304 U~ S0 1, 82 Le eds 1129, 58 S. Ct. 
773 (1938), which involved the same factual pattern, the Chief Justice 
reiterated this language, saying that 

"while it was good practice - which we approved - to have 
the examiner~ receiving the evidence in such ·a case, pre­
pare a report as a basis for exceptions and argument, we 
could not say that that particular procedure was ·essen­
tial to the validity of the proceeding~" (304 U.S. at 
21) 

What the Supreme Court held in the two Morgan cases was that 
an administrative hearing officer did not have to make a report for 
the guidance of the agency head at·the close of the hearingo Nowhere 
in its opinions did the Court imply, much less hold, that, if such a 
report by a trial examiner or hearer were actually made, it could be 
kept secret. On the contrary, the Court" in the Second Morgan case, 
struck down agency action where it was based upon filf. parte findings 
prepared for the agency head by the prosecution behind the backs of 
the private parties. 11The requirements of fairness," said Chief 
Justice Hughes, uare not .exhausted in the taking or consideration of 
evidence but extend to the concluding parts of the procedure as well 
as to the beginning and intermediate steps.," (304 U" S" at 20) 

Radio & T& Co., 304 U. S. 333, 
82 L., ed c 1381, ~5.,......._.S~$ -C~t-.. ~9~0-..----1...,,..9~3 ............ -, -s.._,t_r_o_n_g...,.l_y_r-el-ied on by the 
respondent, really stand for anything more than the Morgan cases. 
There, too 3 the examiner did not prepare and file an intermediate 
report at the conclus.ion of the hearing0 The Court relied on its 
Morgan holding to sustain the Board 8s procedure0 But again the 
Court held only that the intermediate report procedure need not be 
followed at all; it did not say that, if a report is made, it need 
not be disclosed to the parties. Similarly 1 see N"L.R.Be v. Consoli­
dated Edison Co,., 305 U" S. 197, 228, 83 Lw ed" 126,, 139, 59 S. Ct. 
206 (1938); Public Service Cor oration of N" J" v" SoE.C., 129 F. 2d 
899, 903 (C"C .Ao 3, 19 2 cert. denied 317 UQ S,._ 91, 7 L .. ed .. 553, 
63 S. Ct,. 266 (1942); N"LeRoB<> v"· Hearst, 102 F~ 2d 658, 662 (C.C.Ao 
9, 1939)~ ' . 
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In-the federal field, the almost uniform administrative .prac­
tice prior to the Administrative Procedure Act was for examiner•s 
reports· to be submitted to the partieso Only the Federal Power 
Com.mission and the Post Office· have been cited as exceptions ~to 
this, Davis, Administrative Law 314 (1951)0 The Federal Power 
Commissionexplained its refusal to serve the parties with copi~e-s 
of examiner 6s reports on the grounds that such reports bound 

· neither the parties nor the Commission and its enabling act pro­
vided an adequate remedy through a petition for rehearing.~ In the 
Matter of -Hope Natural Gas Coo , . 2 F., P. C o 1043 ( 1941) o This cas:e, 
it should be noted 3 does not deal at all with the question of 
whether the agency practice violates the principle o:f the exc1usiv.e­
nes:s of the recordo And in the one case where the action of the 
Federal Power Commission in this respect· appears to have be·en in 
issue, the court dismissed the point so cavalierly as to lead one 
to doubt whether it was seriously presented~ Hartford Electric 
Light Co~ Vo FoP~C~J 131 F., 2d 953,!) 966 (C~C.A. 2, 1942).; c·er­
tiorari denied 319 U~ S., 741, 87 L. ed. 1698, 63 S@ Ct. 1028 
(1943)., 

The only federal c-ase in which the right of a party. to have a 
hearing officer gs report that had been made to his superior appears 
to have been denied directly is ·Peor1a Braumeister Co. v. YellowTey, 
123 F o 2d 637 ( C,, C .,A. 7 !} 1941) o But the cour~t there supported .its 
bare assertion that the right to receive a copy of the report was· 
not an essential ingredient of due process merely by quoting from 
the First Morgan case the passage already cited., As has been s·hown, 
the language of Chief Justice Hughes is relevant only on the ques-,­
tion of whether the intermediate report procedure has· to be followed 
at all Q -It does not hold ·that, ·if -a report is made, it need ·not ::be 
shown to the parties. The Court in the Morgan case was, in no way, 
condoning the practice of having administrative decisions, based .upon 
secret reports of hearing officers. 

We have not been able to find a single case in any s·tate -o_f 
the Union 9 nor have any been cited. to us, justifying or attemptin.g 
to justify the use of secret reports by a hearer to the head of :an 
administrative agency0 To approve-such a practice in deciding:an 
administrative controversy would be to -confer on New Jers-ey the 
dubious distinction of being the only jurisdiction in the :·united 
States t.o ignore a ftmdamental element of due process and, fair-.·.p.l~y 0 

So far as we know, it is only in England that the question o'f ·the 
righ~_ of the parties to disclosure of an administrative heari:r:ig 
officer us report which.plays a part in the decision process has 
been considered by the highest court of the land and answered in 
the negative_,. In Local Government Board v .. Arlidge [ 1915] A. :co 

·120.9 the House of Lords, in a case involving the closing down o'f',.:-a 
dwelling house.9 expressly denied the right of the private ·party·: . .to 
see the report of the hearing officer (inspector) upon which the 
agency decision was basedo Two points should, however, be made 
:With regard to the Arlidge caseo In the first place, the~situat·ion 
in England with regard to administrative procedure is ·different 
from that on this side of .. the Atlantic" The English courts ·cannot 
base their decistom in this field upon constitutional groµnds, .··ror, 
as is wei1 known, there is in England no written Constitution for 
the courts to enforce~ The Arlidge case itself upheld the very 
type of vicarious decisional process which the United S'tates 
Supreme Court so emphatically rejected in· the First Morgan case, 
suprao As Chief Justice Hughes expressed it in that case, the 
Arlidge decision "is not deemed to be pertinent to a proce,edi_pg 
under the statute before us and to- the hearing which is required: ;by 
the principles established by our decisions"., 298 Uo So 468, supra, 
at 482 o · ·-

The holding of the Arlidge case on the question before, us :.has 
been severely criticized in England0 Strict adherence in the English 
courts to the doctrine of stare decisis 9 a doctrine fortunately not 
as rigiµly followed here~ has rendered impossible the overruling· of 
the Arlid~ case0 In ~ondon Street Tramways v~ London County Council 
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[1898] Ao D0 375, the Lord Chancellor, the Earl of Halsbury, expounded 
the doctrine of the infallibility of the House of Lords, saying: 

"My Lords·, for my own part I am prepared to say that I 
adhere in· terms to what has been .said by Lord Campbell 
and as.sented to by Lord Wensleydale, Lord Cranworth, Lord 
Chelmsford and others~ that a decision of this House once 
given upon a point of law·is conclusive upon this House , 
afterwards, and that it is impossible to raise that ques~ 
tion again as if it was ~ integra and could be reargued, 
and so the House be asked to reverse its own decision. 
That is a principle which has been, I believe, without any 
real decision to the contrary, ·established now for some 

·centuries, and I am therefore of opinion that in this case 
it is not competent for us to rehear and for counsel to 
reargue a question which has been recently decided. o • • 

."My Lords, it is totally impossible, as it appears to me, to . 
. disregard the whole current of authority upon this subject, 
and to suppose that what some people call an 'extraordinary 
case,~ an Bunusual case, u a case somewhat different from the 
common, in the opinion of each litigant in turn, is suffi­
cient to justify the rehearing and rearguing before the 
final Court of Appeal of a question which has been already 
dee ided. e e ., II (at 379-380) , 

A noted authority has remarked that as a result of this case "legisla­
tion is necessary to avoid the result of a bad decision of the House 
of Lords," Hood Phillips, The Constitutional Law of Great Britain and 
the Commonwealth (1952) at 4670 See also Denby & Sons v. Minister 
of Health, 1 K~B. 337 (1936).. Of especial significance in this 
respect are the conclusions of the Committee on Ministers' Powers 
which was appointed in 1929 by the Lord Chancellor to investigate the 
whole field. of administrative lawe That Committee, conceded to be 
an exceptio~ally well balanced, representative body, with political 
views ranging from those of Sir William·Holdsworth to those of Harold 
J. Laski, devoted much of its attention to the problem of disclosure 
of the hearing bfficerns reportse After careful consideration of 
the problem, the Committee unanimously concluded in favor of the 
disclosure~ · 

11 To these various arguments for and against publication we 
.have given prolonged consideration, and op balance have 
come to the conclusion that publication is right0 By that 
we do not mean that the expense of printing a long report 
should in every case be incurred; but that in all cases 
the report of the inspector should be made availaqle to 
the parties concerned and to the PressJ and in important 
case~.· should be officially published b¥ the Department 
respo_nsible for the inquiry o 

11 {at 105) 

even implying that nondisclosure in these circumstances was contrary 
to qnatural justice 11

: 

"Some :judges have discerned a fourth principle of natural 
justice, which other judges have declined to admit, vize: ; 
that;.when Parliament has provided for what amounts to an 
oral:'hearing by the method of a wpublic inquiry,' local or' 
otherwise, held before an inspector appointed for the pur­
pose:: by the Minister, as a means of guidance to the Minister 
in his decision -- whether judicial or quasi-judicial -- it 
is contrary to natural justice that the inspector0 's report 
upon.the inquiry should not be made available to the parties 
so heard. Such an inquiry is plainly intended by Parliame

1
nt 
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to be the means by· whi·ch all the main r·e:levant · fac~-s_.~ 
are to be· asc-ertain~ed·_, and the main arguments o'f~:i th¢'~ 
part:·ies a·f:fected ar.e t.o· -be heard~ Those parties>are :. 
jus·t1y e.ntitled_, it 1.s said·., to know what facts a~e 
found by the· ins pee-tor ·and how he sums up the ·a:f>g.u- - ~ 

ments he has heard). so that. they ma.y· know what ·~mat.e~rd.al 
is put. before· the Minister for his dee-is.ion." -(at-.-'SOJ 

An analysis of' ·the American and English law on ,tpe s-µbj:'e·ct. 
fa:i-,ls .. to· convtnc:e. us·.·l that an except-ion should . be made,·· in·: this· cafre­
to the- bas·-ic p:r;iincip1le: o:f :the. exclusiveness .of the rec~ord~~ Jn 
England, it is true:-_, the· highest. court .has he.Td ·aga:inst di'S':c.-lo:s.ur.e 
of ·the. hearer 's ·repo·rt:. But ·even apart from the fact. that J as 
Chie.f Justi_ce· Hughe:s: pointed· ou_t, s,upra, the Arl-idge hold_ing :Es 
not·:, relevan~-. in· thi:-s: :ctJtl,h./b~r.y,, the decision of. the ·House ·orf Lords 
has,. been so severe.-ly,, c-rttiic·i:zed-. by English jurist·s themse:lve·s 
tha;rt; one wonders why we sho:uld follow ·.i:t here .... In thi,s c9uri.try, 
the~ two lower federal. -c,·ouvt ·detc-i·s,ions which appear .to support 
nonl-disc1o·sure of the near·e:r 1··s· repor·t are,, :as: we:- have- seen.,. base:d 
upo.h the same. misunqer.stand,:ing· o·f what the United S:ta.tes· Supr:eme 
Court has· held on thd1s. ·sli-bJect ·that pervades 'the respondent. 1:s 
argi,unent. The Supreme C.ourt has never upheld the- nond.isc1os.ure. 
of an examiner i·s rep:ort., I:t. has:' said only that .such a report ne'ed. 
not~ be.:· ·made ·1n the parttcular cas·e there under cons.iderat;ion. . One· 
familiar with the opinion in the _Second Morgan case must f'ind. :Lt 
hard t.o- b.eli~eve that the C'ourt whci·ch del-i ver·ed, it could hb.ld: other.~ .. 
wise. than for appellant -in·. a case- -like the :tnstant one., In. the' 
Se:cond _Morgan· case, agency action was reversed· because i~t~:was· bas:ed: 
_upon findirigf?. submj_tt·ed ~·X pa;rte to· the agency head by offi~c.ial:s of: 
the- prosecµj;J,.on branch of ··the- ~genc·y. As Chief Just.i.ce -H}ighe:s. 
observedg 

"If in an equity caus:e a s,pecial master .or the trial 
judge permit-tred the plc:i:int_:iff 's. attorney to formulate. 
the findings upon ·the "evidence J conf·erre'd ex parte:·!·with 
the pla.intfff 's. at·torney· re.garding themj ~nd then adqp~ 
ted his proposal,s w.ithout. ·affording an. opportunlty_:: to­
his opponent t9 lmo.w ·their contents and,.:·present objec .. -. 
tions, there wou.J.:d. be no hesitation in .. setting· as:.icae 
the report or de'c·ree ·a~· hay.],.ng been made wtthout a 2

'. • 

fair hearing~ II (304 u·.:s." ~.t 2Q ). 
; 

The!: s i tua.tion: in the· ins.tan t C'a.se may not ·be s·o extreme, but .i:S' ·nq.t,, 
i 

the-: princ-iple of the exclusiveness of the record equally yi..o.lat<ed: 
where· the hearer, an employee· of· the ag.ency ,. i_s permitted ·;to· make< an: 
ex pa.rte report (c··onta,ining a. digest of testimony 3 find.ings as:·tp 
fact and law :J'' and a ~·ec·ommendat.i.on) for the benefit o'f the admin--. 
is:t:fative judge? C'ompar·e- .P_ffnn$:;zJ;,var:d .. a R., C'o ~ V. N" J" sta.te. 
Avia.tioI1 Comrnisston,. s.up,va . ., 2 N .. J <> 54 ;. ~:B1am;ily Financ··e. C'.ort>·. v . ., 
Gough, 10. N" J ·.. Supe,r. lJ .. (App·. Div.,_ 1950) . (invaI,ida t·ing· agency 
action where secret inv.e:s·tigative. repo·r..ts P:layed a part iip. d.eci:-
s·ior:ial· process),, · . ; 

. ·: A 

It shou1o: · be borne in_ mind: that the danger of unfairne-s:s 
:tn this type· ·or procedure is particularly_ gre·at, in an agep-cy .in 
which· the.re i_s .. such a high degree of concentrat~on of p~os~ec:utipg,. 
and". judicial f-unctions in the one agency o In his conc-urr:i;;pg. . · 
opinion in· In. re Larsen:.? IT N~ ·Jo S'uper" 564_,. -574·=5 (1952} .. Mr. 
Justic·.e Brennan, while· in the·;Appellate Division o_f the s-qp,e·rio.r· 
Court· 3 o bs.erved: ·' ·~ 

"Here t.he degree· of concentration of functio,ns .. in. th'~"· 
Director himself ts v'i~rtually complete•; He. is· res·p,on;­
·sible for the ·dtre;ct· sup.ervis.ion of· eve-r:.y function, ·.of_ 
his ag·~ncy ., . . there .. ls general· agreell,rent that there:. 
is. subs:tance. in· the· fe,ar that. in such c:o:pcentra·tion~ 
inhere:s the dange;r.· of parttali ty in judgments hav.ipg; 
an impact upon privat.e rights and that the· danger· ~. 
cannot·, be ignored.& rt · , 
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And this is still true despite recent attempts by the Division to ame­
liorate this objection; compare Note, 7 Rutgers Le Rev. 465, 471 · 
(1953) with Vogel and Jacobs, Study of State-Administrative Agencies 
in New Jersey, 75 (1941), showing that the basic concentration within 
the Division still remainss Where, as here, the final deci~ion is 
rendered by one who did not hear the evidence but relies, in part at 
least, upon the findings and report of the hearing officer, there is 
an obvious danger that the decision may be based on findings set 
forth in the hearer vs report that are not supported by the evidence~ 
To guard against this danger and to accord the appellant the fair 
play to which he is entitled it is essential that prior to ·its sub­
mission to the deciding officer the hearer ts report be made available 
to the parties and that they then be given an opportunity to correct 
any mistakes that may appear in the report. This simple requirement, 
while imposing no hardship on the agency, does protect the individual 
against the strong possibility of a miscarriage of justice or the 
suspicion thereof a 

The problems involved in the two Morgan cases have been dealt 
with in some detail in the Federal Administrative Procedure Act of 
1946. Under it, agency examiners may now make initial or recommended 
decisions with the latter taking the place of the pre-1946 intermedi­
ate reportse All such recommended decisions become a part of the 
record and must be submitted to the parties so that they can take 
exceptions thereto, 5 U.S~C.,A~ seca 1007. This does not, of course, 
bear directly upon the question of whether the procedure in the instant 
case violates due process. It does, however, indicate the desire of 
Congress to maintain the disclosure of examiner's reports as the basic 
feature of the process of federal administrative decision~ Without 
that feature the use of a hearer 1s report is like a performance of 
Hamlet without the Prince of Denmark~ "It is a distinguishing 
feature of the ·examiner report procedure that the hearing officer's 
report is subjected~ before the deciding bod~ acts upon it, to excep­
tion and critical argument {oral and written) by the parties, calcu­
lated to correct whatever errors the report may contain. This is a 
feature of the greatest value not only in assuring a correct result 
but in satisfying the feelings of the parties,," Benjamin, supra, 
23le As Chief Justice Hughes put it in Second Morgan case, supra, 
3 04 U., S ~ at 22 ~ · 

11The maintenance of proper standards on the part of admin­
istrative agencies in the_performance of thei~ quasi­
judicial functions is of the highest importance and in no 
way cripples or embarresses the exercise of their appropri­
ate authoritye On the contrary,_ it is in their manifest 
interest e ii 

It is as much to the advantage of the Division as to private 
parties before it that the public have confidence in the fairness of 
its procedure. Whatever inconvenience the agency may suffer in mqdi-

· fying its practice (and one wonders how great it will really be) will 
be more than offset by the increased trust which the public will have 
in the justness of its procedure. In these cases, as Lord Hewart, CoJo, 
has aptly pointed out.,, "it is not merely of some importance but is of. 
fundamental importance that justice should not only be done, but should 
manifestly and undoubtedly [b~ seen] to be done.n Rex v. Sussex 
Justices, [1924] 1 K.Bo 256, 259e ·.See Schwartz, A Decade of Adminis­
trative Law~ 1942=1951, 51 Michigan Le Rev~ 775, at 827 (1953). 
Whether the Director relies on the hearer 6s report or not, if he has 
the report available to him and the individual litigant does not, 
there is always the danger that the litigant will suspect that the 
Director is using it in reaching his decisions This is particularly 
true where the practice of making secret hearersr reports is not only 
not mentioned in Division rules, but the very standing of the hearer's 
report is denied in the respondent us brief. At the risk of repetition 
we quote: 
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"The Hearer vs report serves merely to save the Director . 
the time-consuming effort involved in the mechanica.1 
task of dictating his decision~ The report has neither 
official status nor binding force. While it normally 
~ccompanies the record submitted to the Director.for 
decision, the preparation of the -report.ll so far a~_ its 
place in the determinative action of the Director is 
concerned~ could well await the Director 1 s determiria,".'"' 
tion .made after examination of the complete record· .. 11 

(emphasis added) · .- · · · ' · 

and at the oral argument before the Appellate Division where it wa~ 
asserted that 

"there· is no official and public rule which requires 
it Qn 28 No J., Super·., 280, 288 supra~ 

It is as important for an administrative officer as::for a 
·judge not only that he be honest but that he be believed to be 
hones to 

The underlytng rationale of the decisions we have been dis­
cussing was excellently stated forty years ago_ by Lord Sumner, an 
eminent English judge~ 

. \ 

·"If it wa~s our function to advise 'the LO cal Governme:mt 
.Board as to its procedure generally.SI or to criticise 
the procedui~e actually adopted as such, I should for 
my part suggest that the more open the procedure the 
·better Q By all mean_s let both the (:l.ppellant and the 
lo~al authority see the [inspector 1s] reports, o o • 

By all means let the appellant 3 and the local authority, 
too, if it wishes, see and address the judge~ it is all 
in his dayus worko By all means let the appellant· have· 
the last word and as many of them in reason as he likes. 
Time spent in removing a grievance or in avoiding t~e · 
sense of it is time well spent, and the Boardws offi­
cials will, like good judgesJ amplify their jurisdic­
tion by· 1~ooting it in the· public confidence." Rex· v., 
Local Government Board L 1914·] l K., Bo 160, 203-2040 

The only statutory provision as to the hearing that must be 
afforded a licensee before his license can. be. suspended or revoked, 
is to be found in Ro S. 33~1-31~ 

"No suspension or revocation of any li.cense shall be made 
until a five-day notice of the charges preferred against 
the licensee shall have been given to him personal~y or 
by mailing the same by registered mail addressed to him 
at the- licensed.premises and a reasonable opportunity to 
be ·heard thereon afforded to him" ii (Emphasis supplied) 

The italicized language is most important to the licensee~ for with­
out it it might well be contended that as a licensee he wcis not 

.entitled by law to any hearing at all 3 Davis 3 Administrative Law 
250 (l95l)o But the quoted language clearly was inserted"in the 
statu_te to _give him not such· a hearing as might suit the Director's 
fancy .but one which carried.· with. it 11 the elemental due process 
requir.ement that.the hearing be fairly conductedo" This, as we·have 
seen.from the.cases in every court of last resort except the British 
H6use .of Lords.s has- been held to preclude the submission by a hearer 

:to- the ·aeciding authority of secret reports containing findings of 
·factJ conclusions of law and recommendations for the disposition of · 

: .the case" 

·i 

} 
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The judgment of the Appellate Division of the Superior Court is 
reversed with instructions to remand the matter to the Division of Alco­
holic Beverage Control with directions to proceed in accordance with 
the opinion of this Courte · 

JACOBS~ JG~ with whom BURLING, JG agrees 3 dissenting. 

. In the proper discharge of our function of judicial review we 
should examine the proceedings with full recognition that the Division 
of Alcoholic Beverage Control is part of a cpordinate branch of govern­
ment and that its administrator has the same capacity for the whole­
some administration of justice in his lawful sphere as judges have in 
theirse Thus viewed, the record leaves little room for doubt that the 
appellant was fairly charged, tried and found guilty on the basis of 
compelling evidence 3 and that his liquor license was justly suspended 
in strict compliance with all statutory and constitutional require­
ments"' 

The appellant=licensee operates a barroom and hotel on the 
Paterson Plank Road in East RutherfordQ Following the receipt of a 
complaint, investigators of the Division of Alcoholic Beverage Control 
visited the licensed premises to ascertain whether rooms were being 
rented for immoral purposesa They conducted their investigation and 
took statements in the licensee vs presence from the bartender Charles 
Bauer, the night bartender Frank Gentile and 'the waiter Eugene Forzani. 
Thereafter the Division charged the licensee with (1) having permitted 
and suffered lewdness and immoral activities upon his licensed prem­
ises, "vizo, the renting of rooms for the purpose of illicit sexual 
intercourse; in violation of Rule 5 of State Regulations No" 20 11 and 
(2) having permitted and suffered the sale of contraceptives in the 
licensed premises in violation of Rule 9 of State Regulations No~ 20G 
Hearing pursuant to the charges was duly held 3 the licensee appeared 
with counsel and participated fully in the hearing, and all of the 
testimony was taken stenographically and transcribed" Three investi­
gators testified fully and directly in support of the charges and 
Bauer vs statement, acknowledging in detail the truth of the first 
charge, was introduced in evidence. The lic~nsee testified on his 
own behalf and stated that he knew nothing about his employees having 
rented any rooms for immoral purposes or having sold contraceptiveso 
Forzani testified that he had rented rooms to the investigators, had 
given contraceptives to one of them and had received $1 in addition 
to the price charged for the rooms; he denied any knowledge as to the 
purported use of the rooms" Gentile testified that Forzani had given 
him the money received from the investigators for the rooms and that 
he· had placed it in the cash register; he likewise denied any knowledge 
as to the purported us·e of the rooms.. Bauer attended the hearing but 
was not called by the licensee to testifyG 

The hearing was conducted before Clarence Ee Kremer, an attorney 
at law employed by· the Division as a hearer, and at its close he stated 
that the matter would be submitted to the Director for determination .. 
C.ounsel for the licensee voiced no objection; thereaft~P he requested 
and received permission to file a brief with the Director and he did 
so on November 24, 19520 In his brief he advanced the contention that 
there was .fjonly the 'Uncorroborated testimony of the department's own 
employees 9 contradicted by the testimony of the licensee~s witnesses" 
and that the question of credibility must be "rei=wlved by the Director 
against his own employees in favor of the l;l.censee o '

1 Although the 
record does not so indicate it may safely be assumed that the hearer 
presented to the Director, .in some form or other~ his analysis of the 
testimony and his recommendation. However, no request was ever made 
on the licensee Rs behalf to examine the hearer 1s analysis and recom­
mendation and 3 in any eventj the Director did not rely upon themo The 
record may be searched in vain for any suggestion to the contrary and 
the Director gs opinion states unequivocally that he had "examined and 
reexamined. the entire record" before him and that, having done so he 
was 11 thoroughly convinced that a careful reading of the testimony and 
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evidence could lead any dispassionate, discerning person to but one 
·conclusionJ namely Ji that the testimony of the Division is agent 
truthful.J.:v· 1-:iepresents the facts in all material and probative 
respects 0 ii :Further onJ he states that 11 on the basis of the full 
testimonial record, revealingly corroborated by all of the ·attendant 
circumstances 3 I am convinced that the violations were committed as 
char~ged herein., 11 There is no contention advanced by the licensee 
that the Director did not personally study all of the testimony and 
evidence as he says he did0 Cf. Willapoint O~sters Vo Ewing, 174 
F~ 2d 676, 696 (9th Cir~ 1949); cert. denied, 338 U. S. 860, 94 L .. 
Sde 527 (1949)~ rehearing denied, 339 Ue S~ 945, 94 L. ed .. 1360 
( 1950) whe1~e the Court of Appeals for":! the Nin th Circuit said~ "we 
canno't allow the administrator rrs r~eci tat ion that he has personally 
exami.ned a.nd considered the evidence in making his decision to be 
successfully challenged by a mere allegation in a brief .. We have 
neither mo:r'bal nor legal right to prestrrne that only those who occupy 
jud:i.cial office respect their obligations and perform their offi­
cial duties honestly~ sincerelyJ and conscientiouslye" When the 
Appellate Division reviewed the record it found that "ample proof 
was presented to support the determination that the licenseeis em­
ployees freely and brazenly rented rooms to the Divtsionws ·agents 
for the ostensible purpose of enabling them to engage in illicit 
sexual intercourse; and further that one of the employees sold them 
contrac.eptives to be used in connection therewitho" See Mazza v. 
Cavlcchia:..j 28 N., J .. Super. 280.9 281+ (App" Div .. 1953)" 

Although several proposed Acts have been introduced in the 
Senate and Gt~rn:;ral Assembly_, our legi.slature has thus far deliber­
ately refrained from adopting any general enac·tment comparable to 
the Federal Admlnistrative Procedure Act. 5 U.S~C0A& § 1001 et 
seq.. Consequently the Director remains governed by Ro S., 33 ~1=31 
which simply provides that the licensee shall have reasonable oppor­
tunity to be heard on the charges against him3. and the elemental due 
process requirement that the hearing be fairly conducted.. ·In the 
instant matter the licensee had ample opportunity to be heard and 
there is no.substantial basis for the suggestion that the nearing 
was not fairly conductede Indeed9 the Director 0s procedure did not 
materially diffe~ from that followed by appellate judges whose law 
clerks prepare preliminary memoranda often embodying analyses of the 
testimony and their views,, And it was similar to that followed by . 
his predecessors in thousands of cases covering over two decades; 
it is signJ..fica.nt that until today the many courts which reviewed 
similar license suspenslons by Commissioners Burnett,, Driscoll and 
Hock did not tn any instance suggest that their procedure infringed 
upon constitutional r·ights of liquor licensees Q See Greenbrier,, 
Inc o v o Hoelc.~ 14· N ~ Jo Super,, 39, 42 (App"' Div" 1951 )_, cert if., 
deniedJ 7 1L Jc· 581 (1951); In re GutmanJ 21 N" Jo Super" 579 (App .. 
Div,. 1952); In re Larsen, 17 No Jo super" 564 (App e Div Q 1952); -
In i-ae Schneider, 12 N" ~Jo Super Q 449 (App e Div., 1951); Traymore of 
Atlantic City, Inc6 Vo Hock, 9 No Jo SuperG 47 (Appo Div~ 1950); 
The Panda Vo Driscoll, 135 N~ J" Lo 164 (E. & AQ 1946); Kravis Ve 

H9c~, 137 N& J( Lo 252 (SupQ Cto 1948); Essex Holding Corp~ V~ Hock, 
136 No Jo L~ 28 (SupQ Ct., 1947); Cedar Restaurant & Cafe CoQ v~ Hock, 
135 No Jo Ls 156 (Sup. Ct. 1947); Grant Lunch Corp~ v. Driscoll, 129 
Ns Jo Lo 408 (Sup .. Ct. 1943)JI affgd, 130 N" J .. L,; 554 (EQ· & A., 1943), 
cert., denledj 320 U o S" 801 3 88 L. ed" 48~- (1944); Gaine v ,.:, Burnett_, 
122 No JQ Lo 39 (Sup0 Ct~ 1939)i aff Rds 123 Ne Jo Lo 317 (E. & A. 
1939) 0 

Although the majority have dealt at length with them,· we are -
in nowise corwerned here with instances in which administrative offi­
cials have gone beyond the evidence in the strict record for their 
decisionso See Penna. R. Ro Coo v. No JQ State Aviation ComG, 2 NoJo 
64 .:u 72 (19J.+9) ~ In re Plainfield=Union Water Co", 11 No J"' 382 (1953) 
cc 0 Il-1· N Q J,, 29b 195' ; Family Finance Corp o v Q Gough, 10 N" Jo Super. 
13 3 25 (Appo Di~o 1950 . We are concerned here only with an instance 
in whi.ch the admlnistra.tive official.9 after exhaustive examination 
there·of.~ has determined the matter on the evidence in the strict 
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record properly before him and now presented. to us for judicial 
review; in this situation the pertinent authorities clearly recog­
nize that the presence of a subordinate 1s factual analysis and recom­
mendation does not impair the constitutional validity of the 
proceedings and determination. Thus in the first Mor,an case (Morgan 
v. United StatesJ 298 UG SQ 468J 80 L0 ed.e 1288 (1936 ) Chief Justice 
Hughes took pains to point out that evidence may be taken by an 
examiner and "may be sifted and analyzed by competent subordinates." 
Cf. Morgan Vo United States, 304 Ua So 1, 25, 82 L. ede 1129, 1136 
(1938); National Labor Rele Bdff v" Mackay Radio & T& Co._, 304 U. S. 
333 _, 350, 82 L ~ -ed. 1381, 1392 ( 1938); Horsman Dolls, Inc. u v. 
Unemployment, &c. 9 Com., 134 Na JQ Le 77, 81 (E0 & A~ 1946), appeal 
dismissed, 329 UG S~ 693_, 91 L. ed. 606 (1947). And in the fourth 
Mor~an case (United States v~ Mo~gan, 313 U. Se 409J 85 1. ed~ 1429 
(1911) the Supreme Court., through Justice Frankfurter, had this to 
say as to the interrogation of an administrative official with 
respect to the extent of his discussion with his subordinates: 

r
10ver the Government ns objection the district court author­
ized the market agencies to take the deposition of the Secre­
tary o The Secretary thereupon appeared in person at the 
trial. He was questioned at length regarding the process 
by which he reached the conclustons of his order, including 
the manner and extent of his study of the record and his 
consultation with subordinates. His testimony shows that 
he dealt with the enormous record in a manner not unlike the 
practice of judges in similar situ~tions, and that he held 
various conferences with the examiner who heard the evidencee 
Much was made of his disregard of a memorandum from one of 
his officials who 9 on reading the proposed order, urged con­
siderations favorable to the mar~et agencies0 But the short 
of the business is that the Secretary should never have been 
subjected to this examinationQ The proceeding before the 
Secretary 1has a quality resembling that of a judicial pro­
ceedingQ 1 Morgan v. United States, 298 US 468, 480, 80 Led 
1288, 1294, 56 S Ct 9060 Such an examination of a jµdge 
would be destructive of judicial responsibility0 We have 
explicitly held in this very litigation that 'it w~s not the 
function of the court to probe the mental processes of the 
Secretarye 1 304 US 1, 18, 82 L ed 1129, 1132, 58 S Ct 773, 
999~ Just as a judge cannot be subjected to such a scrutiny, 
compare Payerweather v~ Ritch, 195 US 276, 306, 307, 49 L ed 
193, 213J 214, 25 S Ct 58, so the integrity of the adminis­
trative process mµst be equally respectede See Chicago, Bo& 
Qe Ro Coe Ve Babcock, 204 US 585, 593, 51 L ed 636, 638, 27 
S Ct 326@ It will bear repeating that although the adminis­
trative process has had a different development and pursues 
somewhat different ways from those of courts 3 they are to be 
deemed collaborative instrumentalities of justice and the 
appropriate independence of each should be respected by the 
othero United States v~ Morgan, 307 US 183, 191J 83 L ed 
1211, 12173 59 S Ct 7950 11 

· 

Cf~ Bethlehem Steel CoG v. National Labor R. Board, 120 F~ 2d 641, 
053 (AppQ D~ C. 1941) where Justice Edgerton said: 

11 Petitioners complain of the extent to which the Board 
availed itself of the services of subordinates in the pro­
cess of considering the case and reaQhing a conclusion. - The 
petition alleges that the Board 'did not judicially consider, 
weigh or appraise the evidencew in making its decision, but 
relied upon conclusions of fact and law made by subordinates, 
and that petitioners were .given no opportunity to inspect or 
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argue against these conclusions,, The Board ~s answer_-~-­
neither admits nor denies these allegations, on the ' · 

' ground that they are irrelevant and beyond the scope a·r 
judicial inquiry~ Petitionersn contention was Presented 
in the same wayj and r·ejected:r in. Bethlehem Shipbuil9.ing 

· C'orp ~ , Limited :J v. National Labor Relations Board. · .· Tl;lere 
are other cases to like effectg ll1e Act requires only a 

-, hearing, before the Board or an agent designated by the 
· Board, and findi.ngs by the Board which are supported. qy 
evidence. It is not the function of a court to cprobe 
the mental processes~ of an administrative officer --~in· 

" reaching. his conclusions if he gave the hearing which the 
1 

· law required., ' i! 

In Peoria Braumeister Co., v. Ye1lmq.ey, 123 F ~ 2d 637_, 639 
(7th Cir~ 1941) the court~ in an opinion delivered by Supreme Court 
Justice Minton (then Circuit Court Judge L swnrna.rily rejected the 
contention that the failure to furnish a copy of the examiner's 
rep9rt in a liquor license suspension proceedingj) rendered the pro­
ceeding unfair Un.der the due process clause; and the holding of the 
Second Circuit in ,,..Hartford Electric Light _ _Go,,, v ~ Federal Power Como_, 
131 F $ 2d 953., 96b (2d -Cir,, 19lt2 L cert" denied, 319 U o S.,. 741, 87 
L .. ed ~ 1698 (1943 ~ was to the same effect~ In the latter c,ase the 
court noted that 1so far as appears from its findings and legal con­
clusions .;i the Commisslon did not rely upon any such report, nor is 
it required to do so by the Acte We see no reason why,, in the cir­
cumstances$ that report, if there be onej should be considered by 
iXL" Cf. Ber v,, Industrial Commission.ii 236 Wis .. 172 3 294 N. W. 
506, 510 (1940 ; American Toll B:Pidge_9o~ v. Railroad Commission_, 
12 CaL 2d 184, _207, 83 P~ 2d 1:1 12 (l~ff 0 d~ 307 U. S~ 486,, 
83 Le ed, llU4 (1939)~ In the Appellate Division (Mazza v. 
Cavicchia, supra,,, 28 N., J~ Super .. at p,, 287) Judge Francis aptly 
pointed out that' rrthe courts have declared that so long-as the one 
who has the ultimate burden of dects1onJJ in fact makes his own 
independent study of the record and in fact makes the determination 
of the issue involved, a fair hearing in the sense of due.process 
has been gr·anted .. Horsman DollsJJ Inc~ v .. State Unemployment Compen­
sation Commission~ supra; In re Gutman,; supraJ p .. 581; In re Larsen_, 
17 N., J" Super. 56L~ (App" Div" 1952 );-In"'.reT7 Club, Inc. i supra, 
p ~ 48, 42 Am~· Jur".., Public Admlnistrative Law, § 141.}l p "- 484; 
Gellhorn, Millinisfrative Law, -p,, 739 {1940P, Cf~ Leeds v .. Gray, 
109 Cal. App@ 2d, -242 P& 2d 48 3 54 (1952)~' ~-

"Petitionery of c.ourse 3 was entitled to a fair and 
full heaPing_. The fact_ that a facJG finding tribunal 
does not see or hear the witnesses does not in every 
instance constitute a denial of such hearing.. For 
example.~ many court proceedings are determined upon 
affidavits., ri1here the court neither sees nor hears 
the witnessese A fair and full hearing is given where 
the fact finder fully reviews the record and an oppor­
tunity is given the parties to argue their contentions 
as to the credibility of the witnesses and the other 
matters involved in the proceeding .. This was done'in 
our case by'briefs. It is true that no proposed find­
ings or~ dec.ision were subrrcitted to the parties and :no 
opportu..YJ.ity given to argue conceraning thems but where 
the board itself is passing on the record, fully coh­
siders it and the a1-:igurnents presented~ on the merits,, 
there is no requirement that the board permit further 
argument on its proposed .findings and decisionJl and no 
logical reason therefor .. n 

It would seem that the ma,jority have mistakenly dealt with 
the instant proceeding as one in which the Director went beyond the 
strict record. Even in that situation, however, this Court recently 
held that the administrative determinati.on will not be upset in the 
absence of a showlng of prejudice o {.Ihe Penns;y-1.vania Railroad Co .. v. 
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Dep ft" of Public Utilities:; l~ N 0 J Q l!-ll'p. 428 (1954)" See in accord: 
Market Street R ~ Co~ . v., Ra.ilroad Comm· .. of Cal .. ~ 324 U e S., 548, 89 L~ 
ed., · 1171 ( 1945); ![ni ted States v," Pi.ere e Auto Freight Lines Jl 327 U e S ., 
515., ·90 L~ · ed~ 821 {1946) o J,n criminal cases where the defendant·•s 
life or lib~~t~ was at stake this Court has repeatedly sustained con­
victions, though there was error belowJ upon a finding of no preju= 
dice.· See State v" LeFante, 14 N. J~ 584 (1954); State Vo Witte, 13 
N" J" 598 (1953); State v" Vaszorich, 13 No J" 99 (1953), ·cert .,---denied, 
346 U .. S. 900, 98 LG edo · (1953). How may it fairly act other-
wise in a case which does not involve life and liberty, or even prop­
erty, but a liquor license privilege over which the legislature has 
practically unlimited control 0 See In re Schneider, supraJ at p.. 456·0 
It is well recognized that in view of the peculiar nature of the 
liquor traffic} licensees, as such, must be and are held legally_ 
responsible for the wrongful acts of their employeeso See Grant 
Lunch Corpo v" Driscoll)) supra; ·Essex Holding Corpo Vo HockJ supra; 
Greenbrier, Ince V0 Hock, suprao In the'instant matter the wrongful 
acts by the employees were established not only by the overwhelming 
testimony of the investigators but also by the testimony and state= 
ments of the employees themselves~ The delivery of the contraceptives 
was testified to by the waiter Forzani; and the bartender Bauer~s. 
written statement; which the licensee did not call upon him to deny, 
acknowledged the first charge in detailo Under the circumstances how 
could there have been a finding by the Director other than guilty, 
regardless of the hearer 0s analysis and recommendationo When the 
proceeding was before the Appellate Division it had power to review 
the facts and make independent findings (Ro R. 4~88=13); it found 
that there was ample proof that rooms had "freely and brazenlyn been 
rented for ostensibly immoral purposes and that contraceptives had 
been sold. This Court likewise has power to review the facts arid 
make independent findings (R. R~ 1~5-3); it would seem beyond belief 
that its factual conclusions would differ from those of the Director 
and the Appellate Divisiono Under the circumstances, the setting 
aside of the licensee 8s suspension disregards the essential justice 
of the proceeding and the important public interests involvedJ and 
tends to impose upon the Director, though the legislature has de= 
clined to do so~ rigid judicial notions as to the precise form of 
procedural routine to be followed by him~ See Federal C. C., Ve 

Pottsville Broadcasting Coq 309 U., S., 134, 142 3 84 L. edo 656, 661 
(1940)~ Cf 0 Feller, Administrative Procedure and the Public Interest~ 
25 Wash'" U:-L .. Q_. 308,, 315 (1940) ~ 11 the attempt to read the pro= 
cedural predilections of judges into the due process clause is as 
much to be condemned as the similar attempt to read economic predi= 
lections into the same constitutional provision.n See also Stone, 
The Common Law in the United States_, 50 Harv .. L., Rev~ 43 17=19 
(1936) 0 • 

There was a time long ago when control over liquor licensees 
was vested in ow.~ courts0 See Gaine v. Burnett~ 122 NQ Jo L" 39 (Supo 
Ct .. 1939L aff~d, 123 N<; Jo L" 317 '(Ee & A~ 1939)e And even as late 
as 1933 when the Department of Alcoholic Beverage Control was estab­
lish?d there was still a legislative provision which vested in the 
Judges of the Court of Common Pleas control over liquor licensees in 
certain counties~ See R" Se 33~1~21 repealed by L.o 1942.9 Co 159 .. 
Today, no one any longer questions the soundness of the legislative 
approach which placed in an administrative agency, rather than in the 
courts, broad and comprehensive power over the liquor traffic with its 
inherent dangers and abuses. Repeated criticisms have.jl nevertheless, 
been voiced with respect to particular phases of the administrative 
process as exemplified in the Division of Alcoholic Beverage Control 
and in other agencies. The most persistent criticism has been 
addressed to the continued legislative policy of concentrating, in a 
single administrator$ wide powers of investigation, prosecution, 
hearing and determination@ ·In 1938 I had occasion to recommend cor­
rective legislative measures (see Jacobs and Davis, A Report on the 
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State Administrative Agency in New Jersey (1938)) and ~l1ere:after 
the recommendation was repeated. See (og41, Study of State · 
Administrative Agencies· in NeW Jersey 19 l)o In 1948 a compre­
hensive-administrative procedure.act was introduced in our legis­
lature but failed of passage., See Schnitzer, The New Practice, 
p., 231, n .. 22 (1949)0 This act provided for the establ1~1.UJlent 
of an independent corps of hearers who would not be subordinate 
to the heads of the admintstrative agencies and whose determina­
tions would be final except upon the prescribed adminis:treitive' or 
judicial review; there are those who believe that without a corps. 
of independent hearers 3 or a comparable substantive device-,: the 
basic problem will not be met despite such procedural glo~s as 
may be imposed from time to time o. Cf .. Brennan, .. J ~ concurring in 
In re Larsen, ~9 17 No· JG Super-:564 at p,. 576 .. Several later 
acts containing provisions relating to administrative hearings 
were introduced in our legislature but likewise· failed of passage. 
The latest draft act was recently approved by a committee of the 
State Bar Association and was fully discussed at its last meetinge 
See 77 No JG L~ J~ 133, 144 (1954)~ See also 77 No J~ L~ Jo 164 · 
(1954)" The social forces in favor of a state act e'inbodying pro­
visions comparable to those contained in the Federal Administrative 
Procedure Act are evident and such enactment would undoubtedly 
receive sympathetic application by the courts,, Cf. Wong Yang 
Sung Vo McGrath_, 3~)1 U. S .. 33J 409 94 L., ed& 616-:;-D24 (1949)" The 
undisputed fact, however,, is that thus far the legislature has 
declined to adopt such provisions and, in recognition of basic . 
principles of separation of power, courts should be yery hesitant 
in asserting any judicial right to do so in the form°iJf newly 
declared constitutional requirements. Cf. State v. Monahan 3 15 
No J" 34, 46 (1954) where reference was made to the famil\ar, 
though often unheeded, caution by Justice Holmes that "it must be 
remembered that legislatures are ultimate guardians of the liber­
ties and welfare of the people in quite as great a degree as the 

· cotirts 0" Missouri, Kansas,, & Texas R • Co u of Texas v .. Ma , 194 
UG So. 267, 270, L9 ed. 971, 973 190 

I would affirm the judgment entered in the Appellate Division. 

HEHER 1 J~ 3 concurring. 

Rule 31 of the department, considered in Part II, paragraph 
3 of the opinion of the Chief Justice·, is all embracive in its 
terms and scope, no matter what the nature of the conduct made the 
subject of disciplinary action; and I would·reserve for fuller 
argument the question of whether the regulation, so read,, has statu­
tory sanction and in all such cases satisfies the test of na reason­
able presump.tion. 11 

Otherwise, I concur in the reasoning and conclusions.of the 
Chief Justice. 
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