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A writ of certiorari was allowed on May 20,
1916, to review a resolution of the Board of
Commissioners of the City of Hoboken, passed
May 3, 1916, awarding to the defendant, Crich-
field, a contract “ for grading and paving with
asphalt on a concrete foundation’ of Madison
street and certain other streets in the City of
Hoboken. Crichfield was the lowest bidder for
this work. The prosecutor, Miller, is a property
owner in Hoboken (pp. 1-2).

The writ was heard before the Supreme Court
on June 19, 1916. On June 30, 1916, a per
curiam opinion was filed as follows:

“We think the specifications furnished a
common standard for bidding. We must as-
sume that the power reserved for the en-
gineer will be fairly exercised and we see no
reason to think it is not reserved for the
purpose of enabling the engineer to save the
city’s money by avoiding such changes of
grade as might lead to actions for dam-
ages.
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“We think the contract contemplated is a
single contract for repair work and is not
to be regarded as so many separate and
distinct contracts for each street.

Assuming that the contention of the
prosecutor is correct and that Crichfield and
the Uvalde Company are indentical in in
terest, we would not be justified in setting
aside the contract. Upon that assumption
there was but one bidder and the commis-
sioners might have been justified in rejecting
both bids, but they might also in the exer-
cise of their discretion, have been justified in
awarding the contract. It cannot be said as
a matter of law that it 1s improper to award
a contract when there is only one bid.

'Eh’e’zre must be judgment for the defend
ants.

It is from this decision that the present appeal
1s taken. The reasons urged in this Court for
reversal are the same as those urged in the
Supreme Court.

Argunment.

We shall follow the logical order of the objec-
tions covered by the “reasons” instead of their
numerical order.

L

The fact that there were only two hidders
tor the work in question does not invalidate

%awﬂofﬂaeaxﬂaitoﬂnlmestﬁd—

The return to the writ shows that there were
two bidders, Uvalde Asphalt Paving Company
and William T. S. Crichfield (p. 13, 1. 40). Each
submitted a unit bid, that is, so much per lineal



foot, or so much per square yard, or so much
per cubic yard, as the case might be. The bid
of the company when extended amounted to
about $125,770 (p. 77, 1. 15-20). The bid of
Crichfield when extended amounted to about
$121,106 (p. 77, 1. 10-15). This objection as we
understand it, is that there was no actual or real
competition, and that by reason of an agreement
whereby Crichfield was to act as general super-
intendent of the Uvalde Asphalt Paving Com-
pany, that company had a secret interest in his
bid, and that by reason of this agreement Crich-
field’s bid was excessive and exorbitant. The
mere fact that there were only two bidders can
in no way affect the validity of the proceedings.
It is not unusual in cases where work must be
given to the “ lowest responsible bidder” to find
only one bidder. A recent case is Ruby v. Free-
holders of Hudson, 97 Atl. 289. In that case
bonds had to be sold in order to pay for the pro-
posed improvement of the Newark Turnpike road.
The statute required bonds to be sold to the
highest bidder; there was only one bidder and
the bonds were sold to that bidder. The case
was decided on another point, but this question
was not referred to by the court and indeed it
was not even raised by counsel, except in con-
sidering another point upon which it had some
bearing. No objection could be made because
only one bid was submitted, for if more than one
person will not bid that is no reason why if the
person who does bid submits a bid that is satis-
factory to the municipality, it should not be ac-
cepted. Further, it is no reason why the munici-
pality should hold up the repair of a large num-

ber of streets that need repair very badly (p. 200,
1. 20-30).
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In the present case we have two bidders, but
the contention is that the successful bidder being
the salaried employee of the other bidder and
the other bidder being, as alleged, secretly inter-
ested in the successful bidder’s proposal that
therefore the successful bidder bid higher than
he otherwise would. There is no evidence sup
porting the statement that the Uvalde Asphalt
Paving Company was actually or secretly inter-
ested in the bid of Crichfield, and there 1is no
evidence that Crichfield’s bid was excessive or
exorbitant. The testimony shows that this point
was not made when counsel for the prosecutor
argued the application for the writ and he admits
on the record that at that time he had no evi-
dence to substantiate it (p. 78, 1. 25-30). In
view of the fact that we permitted counsel for the
prosecutor to take testimony before he served his
reasons (for the writ was allowed on condition
that it be argued at the next ensuing term of the
Supreme Court, June, 1916), we impliedly under-
stood that he would limit himself to the points
made on the application for the writ.

When it came time to take the testimony
counsel for prosecutor went on a “ fishing ex-
pedition,” so to speak, and thinking that he
has disclosed something worth while in regard to
the bidders, he inserts it in his reasons—which
were not served until June 7, 1916. (See p. 70,
1. 30-40). However, there i1s nothing in this
point for the testimony shows the following ar-
rangement between the two bidders:

Mr. Crichfield is the general superintendent of
the Uvalde Asphalt Paving Company. The con-
tract showing the relations existing between the
Uvalde Asphalt Paving Company and Mr. Crich-
field was offered in evidence and consisted of
three papers each of which was marked as a
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separate exhibit (Exhibits P. 1, 2 and 3, pp. 237-
247) These three documents must be read to-
gether in order to have the complete contract (p.
14, 11. 25-35).

Exhibit P. 1 i1s an agreement dated May 5,
1910, appointing Mr. Crichfield resident manager
of the Uvalde Asphalt Paving Company in Ha-

vana, Cuba (p. 237).

Exhibit P. 2 is an agreement dated April 2,
1912, cancelling the agreement contained in Ex-
hibit P. 1 and appoints Mr. Crichfield general
superintendent of the Uvalde Asphalt Paving
Company in the United States for a term of five
years, commencing January 1, 1912 (p. 240).

Exhibit P. 3 i1s an amendment to the agree-
ment of April 2, 1912 (Exhibit P. 2) giving Mr.
Crichfield the right to bid on his own account,
hut under no circumstances must he ask any
official of the company to assist him in making out
his figures or to give him any data—*“ to the end
that there must be no collusion of any kind.”

Exhibit P. 3 shows clearly the relation existing
between the Uvalde Asphalt Paving Company and
Mr. Crichfield (p. 246). These three exhibits
which were called for by the prosecutor and
offered in evidence on his behalf show conclusive-
ly that the Uvalde Asphalt Paving Company had
absolutely no interest in the bid of Mr. Crich-
field. The evidence likewise shows this to be so.

Mr. Crichfield testified that during the pend-
ency of these contracts he has taken a great
amount of street paving work in his own name
and performed it himself. He has performed
about 66,000 square yards of bituminous concrete
work in Jersey City. He now has a contract for
79,000 square yards of sheet asphalt paving work
which is in process of construction in Bayonne.
He also at the present time has about 25,000 square



6

yards of sheet asphalt paving work in course of
construction in the City of Newark. He also in
his own name did some paving work on the Hud-
son Boulevard under contract with the City of
Bayonne, amounting to $225,000. He also had a
contract for the repair of asphalt streets of Jer-
sey City amounting to $25,000 or $26,000; and
also another contract in Bayonne to repair cer-
tain pavements out of guaranty. The work he
has performed in his own name would amount
to the sum total of approximately $450,000 (p.
87, 1. 1-30). The Uvalde Asphalt Paving Com-
pany has had no interest whatever in any of
these contracts. In all of these contracts, except
one, the Uvalde Asphalt Paving Company was
a bidder and all of the work in question was
done since April 12, 1912, the date of Exhibit
P. 3, which gives Mr. Crichfield the right to per-
form work in his own behalf and to bid in his
own name (p. 85, 1L 30-40).

Mr. Crichfield explains the three documents of-
fered in evidence, Exhibits P. 1, 2 and 3. He
testified that, although he had made the contract
with the Uvalde Asphalt Paving Company of-
fered in evidence as Exhibit P. 1, to act as resi-
dent agent or manager of that company in Ha-
vana, Cuba, it did not take effect, due to his in-
ability to leave his own work in the United
States; that, therefore, another contract (Ex-
hibit P. 2) was substituted for the first contract
on April 2, 1912. This second contract was
drawn by Judge Clark of New York and left at
the New York office of the Uvalde Asphalt Paving
Company for his signature. He objected to exe-
cuting the contract until such time as the com-
pany would confirm his verbal understanding
that he should be permitted to bid upon work in
his own name and for his own account; and on
the assurances of Mr. Rokeby, the president of



that company, that such an agreement would be
forwarded to him at once, he executed the con-
tract marked Exhibit P. 2. About ten days there-
after he called at the office of the president of
the company (Mr. Rokeby) and received the con-
firmation of the agreement between them which
1s expressed in the letter of April 12, 1912, of-
fered in evidence as Exihihit P. 3, and since
April 12, 1912, he has been working under the
agreement contained in these documents (p. 88,
1. 1-35).

Mr. Crichfield testified that the Uvalde Asphalt
Paving Company had absolutely no interest of
any kind in any of his personal contracts except
that he might buy some of the asphalt that he
would use from that company, provided it sold
the asphalt to him at the same price that he
could buy it in the open market; if not, he would
purchase it in the open market or from the
agents and sellers of the General Asphalt Com-
pany, the owner and manufacturer of the asphalt,
which company i1s in no way connected either
with him or with the Uvalde Asphalt Paving
Company. He further testified that it was his
intention on this contract to purchase the stone
for the foundation from the New York Trap
Rock Company, the sand from the Goodwin Sand
& Gravel Company, the cement from the Edison
Portland Cement Company and the manholes
from the Fagan Iron Works, of Hoboken (p. 89.
I 30 to p. 90, 1 25).

At the time Mr. Crichfield prepared his bid
for the contract in question he had absolutely no
knowledge that the Uvalde Asphalt Paving Com-
pany was going to submit a bid (p. 90, 1. 20-30).
He had no idea who was going to bid (p. 90, 1
25). He did not prepare the bid that the com-
pany submitted for the work in question and
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he has not, since the contract of April 2, 1912
prepared any of the bids of the company. Mr.
Rokeby, the president of that company, makes
out the bids and executes them most of the time*
sometimes Mr. Brown, the treasurer of that com-
pany, performs the same work. Mr. Crichfield
i1s never consulted in regard to the preparation
of the bids of the company and he never sees
that company’s bid before it is submitted. He
did not in the present case see the bid'of the
company either before it was submitted or since.
He has not even seen a copy of it (p. 90, 1 30
to p. 91, 1. 20). The only thing that he knows
about the company’s bid in the present instance
1s that the company bid higher than he did (n
90, 1 25).

Reference was made by counsel for the prose-
cutor in his examination of Mr. Crichfield to the
fact that at times he uses the plant of the Uvalde
Asphalt Paving Company in Jersey City, includ-
ing its automobile trucks and other appliances,
but he stated he paid $125 a day for the use of the
plant and this amount is only for the use of the
factory and does not include the rolling stock,
which he has do pay extra for. When he uses
the company’s automobiles he pays for them at
the rate of $2.50 an hour and as a working day
usually constitutes ten hours, he pays $25 a day
(p. 92, 1. 10-25).

It is clear from the testimony of Mr. Crichfield
that he never bought any of the materal used by
him from the Uvalde Asphalt Paving Company
unless he could buy it from them just as cheap
as he could in the open market; and that he
never used that company’s plant unless he paid
for it. This does not show any secret arrange-
ment whereby the Uvalde Asphalt Paving Com-
pany was to reap any secret benefit from the
fact that Mr. Crichfield was bidding
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What difference does it make whether he buys
some of the material that goes into a certain im-
provement from the Uvalde Asphalt Paving Com-
pany, or from any other company so long as he
pays for it, and gets it just as cheap as he would
get it if he bought it in the open market. This
is the only evidence that has been adduced in this
case to show that the Uvalde Asphalt Paving
Company has an interest in Mr. Crichfield’s bid.
It will be noted that counsel for the prosecutor
1s very careful not to charge fraud or collusion
of any kind, for there is not a scintilla of evidence
to justify any such assertion. Although there is
no evidence of fraud or collusion, it is rather
unusual to find that counsel for the prosecutor
has thus restrained himself, for it will be re-
membered that in the Mueller case, 87 N. J. L.,
702, where both Crichfield and the Uvalde Com-
pany were bidders and the contract was awarded
to the Uvalde Company because it was the lowest
bidder, he closes his brief (p. 55) in the Court of
Errors with the following statement:

“In conclusion we wish to voice it as our
opinion that these specifications were deliber-
ately framed to prevent competition and for
the purpose of awarding this work to Uvalde
Asphalt Paving Company. The systematic
rejection of samples of outside bidders—the
destruction of rejected samples—the tests
made with the instruments of Uvalde Asphalt
Paving Company and finally the refusal to
reject all bids and open the specifications to
fair competition, and the deliberate election
to spend thirty-eight thousand three hundred
and sixty-five dollars more than appears
necessary for this pavement when the board
had full power to reject all bids, plainly
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points to a conspiracy to award this work
at any price to Uvalde Asphalt Paving Co.”

Notwithstanding that statement by counsel, the
Court of Errors, after a very careful considera-
tion of that case, affirmed the decision of the
Supreme Court for the reasons there assigned.
It 1s unfair thus to attack a contractor when
there 1s no evidence of any kind to support the
attack, but on the contrary, the evidence shows,
without dispute, that there is a perfectly lawful
and justifiable business arrangement between two
contractors whereby neither knows What the other
bids and neither has any interest in the other’s
contract.

We may also call the court’s attention to the
fact that the only evidence offered in behalf of
the contentions made by the prosecutor is that of
Joseph Murphy, who 1s general superintendent
of the Clinton Contracting Company, a rival
contractor. His assertions are in no way cor-
roborated ; the company of which he is general
superintendent is a very small concern with only
$1,000 of paid-up capital and with inconsiderable
assets.

The prosecutor Miller had previously failed in
a chancery proceeding with Mr. Richard Doherty
as his solicitor, against the City of Hoboken, and
having lost that suit, he had to pay the taxed
costs of the defendants when he had been in-
formed by Mr. Doherty that there would not be
any costs of any kind, that is, no charge for the
Services of Mr. Dohertyj and he was very much
surprised when he had to pay the taxed costs of
the defendants upon losing the suit (p. 138, 1l
1-40). He also admitted that Mr. Doherty did
not render him any bill for the services per-
formed in that case. However, he says that in
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the present case his interest is that of a tax-
payer and a citizen and that he is bringing this
suit of his own volition, and that nobody asked
him to bring it. Mr. Miller admitted that he
knew his counsel is also counsel for Mr. Murphy.

The evidence further shows that on May 3,
when bids were received for the work in
question by the City of Hoboken, bids
were also received by that city for the repair
of seven other streets (all in one proceeding)
and that the plans, specifications and contracts
in each case were identical, with the exception
that one specification calls for a top surface of
asphalt while the other calls for a top surface of
stone block. Both contracts provide for a con-
crete base, for excavation and fill in 1identical
language, and the plans are prepared in thelsame
way and the provision with regard to old and
new curb 1s identical. In other words, the two
contracts are exactly the same except for the
difference in the kind of material to be used on
the surface. The contract for the stone block
surface has not been attacked, that contract hav-
ing been awarded to a Mr. Cavanagh, who testi-
fied in the present proceeding.

It is odd that Mr. Miller should single out
one of two contracts for attack when they are
1dentical, containing exactly the same provisions;
and claim that in the one case the plans, con-
tract and specifications did not furnish prospec-
tive bidders a common standard for bidding and
prevented fair competition while he leaves the
other contract to be performed without any com-
plaint of any kind. If the one contract does not
furnish to prospective bidders a common stand-
ard, the other does not; and if Mr. Max Miller
had a bona-fide desire to protect the city’s inter-
est, we cannot understand why he attacks only
one of the two.
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The final answer to the contention here made
1s that under the act providing for the award of
this contract to the “ lowest responsible bidder”
the municipality has the right in its discretion
to reject any and all bids. The statute in ques-
tion (P. L. 1912, Ch. 342, p. 593) provides that
such a contract shall be awarded to the “ lowest
responsible bidder; provided, however, that said
public body may nevertheless reject any and all
bids.” This is the remedy of a municipality in
the event that it should come to the conclusion
that it is being charged too much for the work to
be done, or that there was not enough competi-
tion. In other words, if only one bid 1s sub-
mitted a municipality has a perfect right to
reject it and readvertise. This was done in the
Ruby case referred to supra, when bonds were
first advertised for, and when after the second
bidding only one bidder put in a bid, it then gave
the contract to that bidder. In the present case
we have two bidders and there is no evidence in
the case to show that the bid of the successful
bidder, Mr. Crichfield, is excessive or exorbitant,
or that there was any collusion between the two
bidders.

It may be claimed that the requirement for the
submission of samples of materials five days in
advance of the opening of the bids gave an op-
portunity for collusion.

The provision in question in the specifications
1s as follows (p. 43, 11. 15-44):

“ Bidders must deposit with the city clerk
five days before presentation of bids, samples

of material which they propose to use on the
work. 9

and then follows a list of samples required.
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A requirement of bidders to furnish samples of
the material to be used, particularly where an
asphalt pavement is under competition, is com-
mon and has often been judicially sustained. A
requirement that the sample shall be furnished
in advance of the bidding is less common, but is
equally reasonable. An adjudged case directly in
point is Oase v. Trenton, 76 N. J. L., 696—a
unanimous judgment of the Court of Erros and
Appeals reversing the Supreme Court—whose
opinion is not reported, but which went on the
ground of waiver. This court held that the
requirement could not be waived.

Such requirement was:

“ No bid shall be considered unless samples
of the material to be used, and a sample of
the wearing surface, have been deposited
with the city engineer, and a receipt given
therefor at least twenty-four hours before the
time fixed for the opening of the bids.’’

Bidders were cautioned as follows:

‘“‘Bidders will carefully study specifications
and form before submitting proposal and
will not forget to deliver samples required,
at least twenty-four hours before the time
fixed for opening bids.”

This requirement was upheld, and the contract
awarded to the lowest bidder was set aside be-
cause of its failure to comply therewith. Jus-
tifying the requirement, Reed, /., said.

“ The insistence upon the deposit of these
samples with the engineer indicates the im-
portance attached to their presence. One
purpose of the deposit of these samples was
obviously to enable the engineer to ascer-
tain whether they conformed to.the descrip-
tion contained in the proposal; but another
purpose was that they should remain as
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standards by which all materials furnished
in executing the work could be compared.”

This decision disposes adversely of any claim
that to require samples to be furnished before
bidding would disclose who were competing.
Other cases in which similar provisions will be
found are Dixey v. Atlantic City, 71 N. J. L., 20;
McGovern v. Trenton, 84 N. J. L., 237, 242. Of
course, there would be no publicity when the en-
gineer alone presumably would be the only one
to know who furnished the samples, and the time
for analysis of the samples was not limited to
a time preceding the opening of bids. Further-
more, there i1s no evidence that anyone knew
who had submitted samples in this particular
case, but on the contrary the successful bidder
testified that he does not know to this day who,
in fact, did submit samples, (p. 93, 1 20). It is
to be remembered that the requirement is not
being attacked by a prosecutor desiring to bid,
but by a taxpayer. No prospective bidder claims
that he was deterred from bidding because of
this requirement.

At the request of Mr. AVhlscheid, counsel for
the prosecutor, we stipulated on the record (p.
102), subject to our objection that it was im-
material, that Mr. Hobart (of counsel for Crich-
field) telephoned to the office of Mr. Walscheid
on the 2d day of May, 1916, and asked him
whether he intended to apply for a writ of
certiorari to review the proceedings in question.
The award was to be made on May 3, 1916. We
do not see how this is material. Having re-
ceived information that Mr. Walscheid intended
to attack the proceedings in question, we deemed
it prudent to ascertain whether our information
was correct, and if so, to request notice of the
time when the application would be made so that
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we might also be heard. In these days of pre-
paredness, having received the information that
an attack would be made, there was no reason
why we should not prepare to meet it.

Counsel for the prosecutor made a similar
argument on behalf of the prosecutor in the
case of Mueller v. Boulevard Commissioners of
Hudson Comity, 87 N. J. L., 702, as follows:

“There are other unfair provisions in the
specifications at bar; provisions detrimental
to the taxpayer in that they deter competi-
tive bidding without reason. Thus the re-
quirement of the deposit by prospective bid-
ders of samples five days before the letting
can serve no useful purpose and is usually
indulged in where there is collusion with
some favored bidder.” (See brief of Apel-
lant in that case, p. 54).

The Supreme Court in deciding the Mueller
case, adopting Justice Swayze’s opinion denying
the application for the writ said, that this point
did not even “ seem to require mention,” and
this Court approved the decision. It will be
noted that the specification in the Mueller case
provided the same period of time in which to
submit samples as the specification in the case
at bar, viz., five days.

The Mueller case is direct authority and con-
trolling. On authority and principle the pro-
vision 1s legal, just and reasonable.

The rule is well settled that this Court on cer-
tiorari will not review the determination of a
municipal board where there exists a rational
basis to support it. In the absence of fraud or
palpable abuse of discretion the only question
for the court is whether there has been any viola-
tion of legal principles or neglect to prescribe
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formalities in the award of the contract. If
there is not then the award will not be disturbed.

McGovern v. Trenton, 57 N. J. L., 580.

Van Reipen v. Jersey City, 58 N. J. L., 262.

Moreland v. Passaic, 63 N. J. L., 208, 215.

Schwitzer v. Board of Education, 79 N. J
L., 342.

The Supreme Court’s conclusion with regard
to this phase of the case is undoubtedly sound.
That Court said:

“ Assuming that the contention of the
prosecutor is correct and that Crichfield and
the Uvalde Company are identical in inter-
est, we would not be justified in setting
aside the contract. Upon that assumption,
there was but one bidder, and the Commis-
sioners might have been justified in rejecting
both bids; but they might also in the exer-
cise of their discretion have been justified
in awarding the contract. It cannot be said
as a matter of law that it is improper to
award a contract when there is only one
bid.”

No fraud or palpable abuse of discretion is
charged in this case, and therefore the only
question left for the Court to decide is whether
there has been any neglect of prescribed formal-
ities.

IL

The fact that the improvement of several
streets has been included in the one proceed-
ing does not invalidate the proceeding.

The resolution of May 17, 1916, awarding the
contract in question to Mr. Crichfield provides

for the re-improvement of several streets as fol-
lows (p. 19, 1 20.) :
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“ Resolved, that the contract for the re-
paving and reimprovement with asphalt on
a concrete foundation of Madison street
from Ferry street to about 225' north of
Second street, Adams street from Newark
to Second street, Clinton street from New-
ark to First streets, Willow avenue from
Ferry to Third streets, Park avenue from
Ferry to Fourth streets, Bloomfield street
from Ferry to Newark streets, and from
First to Fourth streets, Second street from
Bloomfield street to Willow avenue, in the
City of Hoboken in accordance with the
plans and specifications prepared therefore
by Joseph G. Whittemore, City Engineer
and Surveyor, approved by the Board of
Commissioners of the City of Hoboken, April
12, 1916, be and is hereby awarded to W. T.
S. Crichfield, the lowest responsible bidder
therefor, at the unit prices mentioned in
his proposal, or bid, submitted to the Board
of Commissioners of the City of Hoboken
at a meeting of said body, held May 3,
1916.”.

The objection made to this method of proced-
ure is that the City of Hoboken had no right
to include in one contract the reimprovement of
several streets, but that the City should have
made a separate contract for the reimprovement
of each street. The proceeding in question is
authorized by Chap. 210 of the Laws of 190/
(P. L. 1907, p. 466); Sec. 1 of this statute pro-
vides :

“Whenever any street, avenue, road or
highway in any city of this State has been
heretofore improved, and an assessment for
benefits for making such improvements has
been heretofore levied and imposed upon the
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property specially benefited by said im-
provement, and such street, avenue, road or
highway, or any portion thereof, has become
out of repair, and has fallen in such con-
dition that in the opinion of the governing
body of such city it would be of greater ad-
vantage to such city to remake and reim-
prove such street, avenue, road or highway,
or any portion thereof, it shall be lawful
for the governing body of such city to cause
the same to be repaved with stone, brick,
asphalt, macadam or other suitable material,
and to cause the sidewalks thereof to be re-
laid and the curbs thereof to be reset with
some proper material.’’

It will be noted that the statute provides that
it shall be lawful for any city to cause any street
to be repaved, providing it comes within the
other conditions set forth. The evidence shows
that the streets in question come within the pro-
visions of the statute (p. 118, 1. 10-40), and
therefore the city would have the right to pave
any one of the streets.

The question then is whether under this statute
several streets can be combined in one proposal
and one contract. Under the statute the cost
and expense of making any such reimprovement
1s borne and paid by the city at large, and not
by the owners of property specially benefited by
the improvement. If we examine the act rela-
tive to statutes (4 Comp. Stat. 4972, pi. 9; Eev.
1877, p. 1121) we find that the following con-
struction should be given to a word importing
the singular number:

“ That whenever, in describing or* refer-
ring to any person, party, matter or thing,
any word importing the singular number
or masculine gender is used in any statute,
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the same shall be understood to include, and
shall apply to several persons and parties,
as well as one person or party, and females
as well as males, and bodies corporate as
as well as individuals, and several matters
and things as well as one matter or thing,
unless it be otherwise provided, or there be
something in the subject or context repug-
nant to such construction.”

The act of 1907 will be examined in vain for
any provision repugnant to the incorporation of
more than one street within the terms of one
contract. If the cost of the reimprovement was
to be assessed against property benefited then
there might be some cause for complaint, for in
that event it might not be possible to ascertain
how much benefit a property owner received
from the improvement when the cost for an}
particular street was not shown. See Beech-
wood v. Summit, 78 N. J. L., 182; Worth v.
Westfield, 81 N. J. L., 301, 304. The Illinois
cases cited in the first case supra were both
cases of original improvements where the cost
was to be assessed against property specially
benefited. This objection cannot prevail here
because, first, the cost 1s not assessed against
the property benefited, but against the city in
general;, and, second, the specification for the
work does not call for a lump sum bid for the
entire work, but on the contrary a bidder is com-
pelled to bid on a unit basis (p. 60, 1L 20-40).
For example, the sheet asphalt had to be bid for
at so much per square yard; for the concrete base
the bidder had to bid so much per cubic yard
and for curb so much per lineal foot (p. 42, 1
1-10; p. 60, 1. 20-40). Since a bidder had to
bid so much per square yard or per lineal foot
as the case might be, the cost for any certain
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block or street could very easily be ascertained
by finding out how long the block or street was.

It 1s i1mpossible to suggest any hardship or
any difficulty that would be sustained by anybody
by reason of the fact that the reimprovement of
several streets are included within the one pro-
posal and contract. Gn the other hand, the
combining of several streets that have to be re-
paired in one proceeding gives this result: First,
that it expedites the repair of streets that need
repair, and in this case the streets in question
are in very bad condition; and, second, it saves
the municipality a great deal of expense. If
this court should hold that it is necessary for
the municipality to provide for the repairing of
each street by a separate contract, plan and
specification it would mean, first, that the city
would have to provide seven separate contracts,
plans and specifications, and it would have to
advertise seven separate and distinct proposals
and after the work 1s awarded the city would
have to advertise the resolution awarding each
contract in each case. This would involve a
great amount of expense. Of course, it would be
proper to require this expenditure 1if it was
necessary, but when no reason of any kind exists
why separate proceedings should be taken for
the improvement of each street it is unreason-
able and unjust to demand such an expenditure
of money. Then again, it is obvious that if a
municipality has to authorize the repair of each
street by a separate proceeding, the probabilities
are that it will have to pay more for the work.
If a bidder has to bid on small quantities of
work with a prospect of only getting a contract
for the repair of one street, his bid would prob-
ably be higher than if he were bidding on several
streets.
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It will be remembered that competitive offers
or bids have no other object but to insure econ-
omy and exclude favoritism. If this is the sole
or principal object of competitive bidding then
the combining of the improvement of several
streets within one contract or proposal is clearly
within the object and reason of such bidding.
Dillon on Municipal Corporations, Sec. 802, p.
1199, has the following to say in this regard:

“ Competitive offers or bids have no other
object but to insure economy and exclude
favoritism and corruption in the furnishing
of labor, services, property, and materials
for the uses of the city. This is the only
purpose of the statutes, and when this effect
is given to them, nothing further is needed.”

On the one hand we have no good reason in
logic or on principal why several streets
should not be combined in one contract, and our
act concerning statutes clearly provides that the
singular shall import the plural unless such a
construction is repugnant to the subject or con-
text of the statute. The combining of several
streets tends to economy in the expenditure of
the public money; while on the other hand the
failure to combine several streets in the one
proceeding leads to a large expenditure of money
by the municipality, with the probability that it
would have to pay more for the work than it
would if they were combined.

It will also be remembered that on May 3,
1916, when the contract in question Avas awarded,
a contract for the repair of seven other streets
was awarded by the City of Hoboken. All of
these streets were incorporated in one proceed-
ing and only one contract was awarded for their
repair. If the prosecutor was sincere in his ef-
fort to protect the municipality’s interests, he
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would have attacked both proceedings. He gives
no reason explaining this inconsistency, and in
the absence of explanation the inference neces-
sarily arises that some ulterior reason prompts
the prosecutor in his present attack.

The Supreme Court held that the contract was
a I'single contract” for the repair of several
streets an$ this conclusion is undoubtedly sound.

We 'therefore submit that the combination of
several streets in one proceeding does not in-
validate the award of the contract.

I1I.

The contract, plans and specifications are
definite and certain as to the grades of the
different streets to be improved, and therefore
it was possible to ascertain the amount of fill,
excavation or concrete required.

(a)

The grades of the streets in question were defi-

nitely and accurately fixed by the plans and speci-
fications.

The specifications provide (p. 38, 1 35):

“The work to be done under this specifi-
cation consists in taking up and removing
the present stone block pavement, and such
curb as may be condemned by the City Sur-
veyor-in-Charge, furnishing new asphalt
pavement and such other material as may be
required for laying the same, furnishing
such filling as may be needed and doing such
excavation and grading as may be required
to permit the new pavement on a concrete
foundation to conform to the lines and
grades required by the plans, straighten-
ing, regulating and resetting the present
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curb where directed, setting new curb where
considered necessary by the City Surveyor-
in-Charge; resetting at a higher or lower
grade receiving basins and gutter stones and
sewer manhole heads, and doing such other
work as is necessary and incidental to the
improvement of the above mentioned streets;
in accordance with the plans signed by J.
0. Whittemore, City Surveyor, and dated
April 12th, 1916, and such other plans and
detail drawings as may be furnished from
time to time for the proper execution of the
work and which must be taken as a part of

these specifications.’’

It will be noted that the above provision of
the specifications provides that the new pave-
ment is to conform to the lines and grades re-
quired by the plans. Upon referring to the plans
we find that red lines and figures indicate the
established grades for each «of the several streets
involved (Exhibit P. 4). These grades were
established by ordinance of the City of Hoboken
passed in the year 1888, and the grade maps for
the several streets are on file in the City Hall
(p. 191, 1. 35, to p. 192, L 20). Since the ordi-
nance was passed the streets have settled some-
what so that at the time the plans in question
were prepared and bids called for the actual
physical grades of the several streets were lower
than the established grades. The plans indicate
the present surface or actual grade of the several
streets by means of black lines and figures. In
order that the established and the present grades
might not become confused by a prospective bid-
der the following legend was inserted on the

plan in the lower right-hand corner (Exhibit
P. 4):
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“Red lines and figures indicate estab-
lished grades. Black lines and figures indi-

cate present surfaces.”

Up to this point there is no dispute of any
kind; it is admitted that the plans and specifi-
cations are perfectly clear. The only witness
who in any way attacks the plans and specifica-
tions, because of the alleged claim that no grade
is shown, is Joseph Murphy, general superin-
tendent of the Clinton Contracting Company, a
rival concern. He, however, admitted that thus
far the plans and specifications were perfectly
clear, and that therefore the grade to which the
streets in question would be brought would be
the “ established grade;” or, in other words, the
grades fixed by the ordinance of the City of Ho-
boken. Mr. Murphy testified that if there was
nothing on the plans indicating that the extent
of the grade would be determined by the Direc-
tor of Streets and Public Improvements, then
he would have had no difficulty in knowing to
what grade to improve the streets (p. 133, 1L lb-
35). The clause to which Mr. Murphy referred
is on the plan and is as follows:

“ The extent to which present grades shall
be raised will be determined by the Direc-
tor of Streets and Public Improvements dur-
ing the progress of the work.”

This is the clause which Mr. Murphy says
makes it impossible for him to determine to
what grade the streets are to be improved. In
other words, if this legend had not been on the
plan he would have improved to the established
grades as fixed by the ordinance (p. 133, 1L 25-
35). The city engineer who drew the plans was
called as a witness on behalf of the defendants,

and he testified that he has been a civil engineer



for about 28 years; that for 19 years (since tbe
first concrete foundation was laid in Hoboken)
he has been laying this kind of pavement in
Hoboken and has been in charge and supervision
of the work during that period of time, first be-
ing associated with his brother, and for the last
4 years on his own behalf he has been drafting
the plans and specifications for that city (p. 185,
1. 1-30). During the past four years practically
all of the streets in Hoboken have been laid on
a concrete foundation, and of this kind of work
during that period Mr. Whittemore, the city en-
gineer, has supervised about 200,000 square yards
(p. 184, 11. 1-30). He prepared the present plans
and specifications and he indicated the different
grades on the plans. He testified that the estab-
lished grades as shown on the plans in question
are the same as those on the grade map of the
City of Hoboken, which was authorized by ordi-
nance in 1888 (p. 185, 1L 15-40). He testified that
most of the streets in question are noT at the
present time up to the established grade, and
therefore he thought it proper on the plans to
state the variances between the established grade
and the actual grade. The established grade,
as shown on the plans, was only so fixed after
Mr. Whittemore had thoroughly gone over and
inspected the line of the work and examined the
established grade by taking levels thereof (p.
186, 1. 1-20).

The clause objected to by Mr. Murphy as to
the extent to which the actual grades shall be
raised is explained by Mr. Whittemore, the engi-
neer, as follows (p. 191, 1. 35, to p. 192, 1. 20):

“The grades in Hoboken, the established
grades, were made in 1888, and if, during
the progress of a street improvement, it

would be necessary to lower the grade per-
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haps two inches from the established grade
in order to fit a man’s entrance to a store,
or to a house, especially if that house or
store had been built previous to 1888, to
save the city possibly a damage suit, and
that has been done, and that is the reason

for that provision in the plans.”

This clause on the plans giving the Director of
Streets and Public Improvements the right not
to have the actual grade raised to the estab-
lished grade, if for some reason it is deemed
advisable, as set for in Mr. Whittemore’s testi-
mony, Supra, has been inserted on all of the
plans for the improvements of streets in the
City of Hoboken for the last 19 years (p. 192,
1. 20-30). The contractor has to improve a
street for which he secures the contract to the
established grade (p. 192, 1L 30-40). It would
be unlawful for either the Director of Streets
and Public Improvements or for the engineer or
any other city official to have it improved to any
other grade under ordinary circumstances. But
if, as testified to by Mr. Whittemore, it would
be necessary to lower the grade a trifle in order
to better fit a man’s entrance to his store or
house, the circumstances justify and demand, in
order to avoid a damage suit, that the grade be
lowered accordingly. The clause in question is
nothing more or less than a saving clause, giving
the right to the Director of Streets and Public
Improvements to deviate, if necessary, from the
established grade, when circumstances reasonably
demand such deviation. Without it, the Direc-
tor of Streets and Public Improvements would
have no right to require the contractor to lower
the grade a trifle in the event that that should
prove necessary. The city engineer further tes-

tified that before the provision in question was
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inesrted he and the Director of Streets and Pub-
lic Improvements together went over the line
of the proposed improvement to see what the
actual grades were, and how much of them would
have to be changed, and that they conferred fre-
quently in regard to the matter, and it was only
after a very thorough examination of the streets
that the plans and specifications were put in
their final form (p. 193, 1. 1-40).

The method adopted by the city engineer to
express the established and actual grades is the
method usually adopted by engineers for this
kind of work. Of course, the established grade
represents the limit to which the grade can be
raised. It cannot possibly go over the estab-
lished grade (p. 194, 1L 20-30). If an intending
bidder did not care to rely on the plan as pre-
pared by the city engineer, the grade maps were
accessible to him if he cared to examine them.
The plans also indicate the typical cross sec-
tion, and the grade is given on each block of
the several streets at three different points,
namely, the centre of each block and at each end
thereof. There were two bidders for this work,
and neither of these bidders had any difficulty’

in ascertaining the grades.

On the same day that proposals were received
for the work in question, proposals were re-
ceived for the improvement of seven other streets
with stone block and for that work there were
four bidders. With the single exception that the
contract in question calls for asphalt surface
while the contract in the other case called for
stone block, the contract plans and specifications
prepared for the two sets of streets are identi-
cal, both pavements being laid on a concrete
foundation. The plans in each case show the

established and actual grades in the same way
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(pp. 186-188). None of these bidders had any
difficulty in ascertaining the grades to which
they we.re to improve the streets in question.
Two of the bidders testified, viz., Messrs. Cava-
nagh and Fellows.

Mr. Fellows testifies that although he was
the unsuccessful bidder for the streets to be im-
proved with stone block, nevertheless he had no
difficulty in making up his bid from the plans
and specifications submitted to him (p. 161, 1 35
to p. 162, 1. 30). Mr. Cavanagh was the success-
ful bidder for the stone block contract and he
testified that he had no difficulty in bidding for
the work in question and that the plans and
specifications were perfectly clear (p. 104, 1 30
to P- 145, 1. 10). The defendant, Crichfield, who
was the successful bidder for the contract now
being reviewed, also testified that he had no dif-
ficulty in making his bid because of any uncer-
tainty or indefiniteness as to the grade to which

the streets were to be improved (p. 222, 1. 1-20).

In other words, we have the testimony of Mr.
Whittemore, the city engineer, and Messrs. Fel-
lows, Cavanagh and Crichfield, that there was no
doubt as to what grade the streets would have to
be improved, for it was the established grade as
fixed by the ordinances of the City of Hoboken;
while on the other hand we only have the testi-
mony of Mr. Murphy, general superintendent of
the Clinton Contracting Co., not that the plans
and specifications were not definite* clear and
final, but that because of the clause that the
Director of Streets and Public Improvements,
during the progress of the work, might determine
in any particular case the extent to which the
present grade shall be raised, he was unable to
determine to what grade he would have to pave

the streets in question. It is clear that the clause
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in question is nothing more or less than a saving
clause to avoid damage suits that might accrue
under the circumstances testified to by Mr. Whit-
temore.

If we carry Mr. Murphy’s contention to its
logical conclusion, we must assume that the
Director of Streets and Public Improvements is
authorized by this clause to violate the city ordi-
nance fixing the established grades of the several
streets.

Furthermore, Mr. Murphy’s testimony does
not satisfactorily show that he made any real
effort to ascertain what the specifications in fact
did provide. He testified that he did not go to
the city hall to examine the plans and specifica-
tions, but that he sent his son; that the only in-
formation that he had as to what the plans con-
tained was what his son told him (p. 120, 1L 20-
40). He made no complaint to the city engineer,
to the Director of Streets and Public Improve-
ments, or to anybody, except Mr. McFeely, who
was the Director of Public Safety, whom he saw
only once and to whom he only talked casually
about the matter (p. 122, 1. 1-40). He has never
bid on any contract in Hoboken excepting one

small contract many years ago.

In the last analysis the question narrows down
to the simple proposition, whether when six bid-
ders have no trouble in bidding according to
plans and specifications, which show both the es-
tablished and actual grades, and it is undisputed
in the testimony that the only reason why the
Director of Streets and Public Improvements is
given the right to deviate from the established
grade is in order to make the grade conform
to the house line, if that is necessary, and the
only objection to the contract and specifications,
in this regard is that the plans contain such a
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provision and that otherwise they are clear, de-
finite and final, and the person who makes this
objection is a contractor who has not bid in
Hoboken for many years and who did not even
take the trouble to go to the city hall to examine
the plans, this court can say that under such cir-
cumstances the plans and specifications do not
show the grade to which the streets in question
are to be improved. We submit that the plans and
specifications do set forth the grades of the

streets in question.

(b)
It was possible to ascertain the amount of fill,
excavation and concrete required.

If the plans and specifications are definite and
certain as to the grades of the different
streets to be improved then it follows that it
was possible to determine how much fill, excava-
tion or concrete would be required. This we
think will be conceded by counsel for the prose-
cutor, for the entire argument is that since the
grade is not fixed, the engineer may improperly
and illegally either raise or lower the grade and
thus give a favorite contractor a chance to make
more money than he would if the work was done
according to the established grade. We believe
that we have shown the fallacy of this argument
in sub-division (a) of this point. A further an-
swer to this argument is that a contractor is re-
quired under the specifications in question to
submit a wunit bid, that is, the amount he will
charge per cubic yard for fill, how much he will
charge per cubic yard for excavation, how much
he will charge per cubic yard for concrete, and
therefore whether he has to do 1,000 cubic
yards or 10,000 cubic yards does not make any
difference (p. 42, 1L 1-10; p. 60, 1. 20-40; p.
221, 1. 30-40).
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The specifications further provide ¢ bidders
must examine the location of all the work pro-
posed to be done under this specification, make
their own estimate of quantities and extent of
the work proposed, and the conditions to be
met.” In other words, a contractor was not
bound to rely on the estimate of quantities made
by the city engineer, but he had the right, and
it was his duty to examine the location of the
work proposed, to examine the plans, to exam-
ine the city engineer’s estimated quantities and
from all the data at his disposal decide for
himself what the quantities were and the ex-
tent of the work (p. 60, 1. 1-40).

The city engineer testified that a paving con-
tractor or any other person who knows anything
about plans for street work would have no dif-
ficulty whatever in determining by reference to
the plans both what the present grades and
what the established grades of the streets are
and could thereby readily ascertain, if he so de-
sired, the amount of fill and the amount of ex-
cavation; further, even without examining or
understanding the plans any person interested
in the proposed work could determine the ap-
proximate quantity of the work by reading the
surveyor’s estimate attached to the specification
(pp. 179-198). This estimate gives a statement
of the approximate number of square yards of
asphalt pavement, square yards of stone block
to be removed, cubic yards of concrete and of
filling and excavation (p. 59, 1. 25-40). In other
words, bids were not called for in a lump sum,
but for a certain price per square yard or cubic
yard or lineal foot, as the case might be, and
there is an express provision in the estimate
forming part of the specifications that “ any

work or material exceeding the amount men-
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tioned above, to be done at contract price and
all omissions to be deducted in like ratio.’’ Then
again, without reference to the surveyor’s esti-
mate as attached to the specifications, any per-
son who is familiar with the plans could by ref-
erence to the plans determine the amount of
concrete by simply measuring the length and
width of those parts of the streets which ac-
cording to the plans and specifications are to
be improved. It is a simple matter of arith-
metic (p. 196, 1. 20-40). Likewise by examina-
tion of the plans, the quantity of filling and of
excavation can be readily determined without
regard whatever to the surveyor’s estimate. It
will be remembered that the surveyor’s estimate
was made up after he had been over the line
of proposed improvements, with the Director of
Streets and Public Improvements, and after he
had taken levels as to the actual grade of the
street immediately prior to advertising for pro-
posals (p. 193, 1L 15-20).

To sum up, we have the actual grade of the
street, the established grade, and an examina-
tion of the streets; and from this data an esti-
mate of the quantities of fill, excavation and
concrete. We have unit bids according to the
square yard or per cubic yard, or per lineal foot,
and a bidder must bid so much for each of these
units. We have a requirement that the bidder
must examine the line of the improvement. We
also have the provision that any work or ma-
terial exceeding the amount of the engineer’s
estimate of quantities shall be done at contract

price and all omissions shall be deducted in
like ratio.

In other words, the defendant municipality
ascertained in every possible way the quantity of

work that might be necessary as nearly as it
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could be ascertained. Six bidders had no diffi-
culty in bidding on these specifications, that is
two bidders on the work in question and four
bidders on other work, the specifications and
plans of which were identical with the plans and
specifications in the case at bar and for which
proposals were requested and submitted on the
same day that proposals were requested and
submitted for the work in question.

The Supreme Court had the following to say
in regard to this objection:

“We think the specifications furnished a
common standard for bidding. We must as-
sume that the power reserved for the en-
gineer will be fairly exercised and we see
no reason to think it is not reserved for
the purpose of enabling the engineer to save
the city’s money by avoiding such changes
of grade as might lead to actions for dam-

ages.’’

We submit that it was possible for intending
bidders to ascertain the amount of fill, excava-

tion or concrete required.

IV.
'lhe]_cxowsmofthespeaﬁcatl(xsthhm-
is reasonable and

ﬂﬂt—oddardmw

The provision of the specification in question
is as follows (p. 38, 1. 30-40).

“ The work to be done under this specifica-
tion consists in taking up and removing the
present stone block pavement, and such curb
as may be condemned by the City Surveyor-
in-Charge, furnishing new asphalt pavement
and such other material as may be required

for laying the same, furnishing such filling
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as may be needed and doing such excavation
and grading as may be required to permit
the new pavement on a concrete foundation
to conform to the lines and grades required
by the plans, straightening, regulating and
resetting the present curb where directed,
setting new curb where considered necessary
by the City Surveyor-in-Charge; resetting
at a higher or lower grade receiving basins
and gutter stones and sewer manhole heads,
and doing such other work as is necessary
and incidental to the improvement of the
above mentioned streets; in accordance with
the plans signed by J. 0. Whittemore, City
Surveyor, and dated April 12th, 1916, and
such other plans and detail drawings as
may be furnished from time to time for
the proper execution of the work and which
must be taken as a part of these specifica-

tions.”’

The objection made is that it is impossible for
an intending bidder to determine how much new
or old curb will be used and that the engineer
has control of the amount. No evidence of any
kind has been adduced by the prosecutor on this
point. In the nature of things it is impossible
to determine how much new curb will be re-
quired until the old curb is excavated, redressed
and examined. The fact of the matter is that
no one can determine how much new curb may
be necessary or how much old curb may be in
such condition as to be available for resetting
until the payment itself has been taken up (p.
198, 1. 20-40).

It may be argued that a favored contractor
would be allowed by thé engineer to put in a
large quantity of new curb, and thus make a
greater profit, while if a contractor who was not
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favored secured the contract he would be com-
pelled to use all of the old curb and in that
way he would not make as large a profit as
he might expect. This, of course, is possible
but not probable, and in the present case we
shall show conclusively that it would make no
difference to a contractor whether he used old
or new curb. This idea of a favored contrac-
tor making a larger profit than a contractor
who is not favored can be carried too far. No
matter how stringent a specification may be
drawn it is possible for a crooked or dishonest
contractor by bribery and fraud to evade its
terms and gain a profit that he would not be
lawfully entitled to. The criminal law provides
an adequate remedy for such a case. We cannot
assume in construing specifications for munici-
pal work that the municipal authorities and a
successful contractor are going to be dishonest
and defraud the municipality. Some discretion
must be reposed in the engineer in charge of
the work, or both the municipality and the con-
tractor will be put in positions from which they
cannot extricate themselves by reason of a hard
and fast specification which compels perform-
ance of certain terms of the specification when
such performance would either be needless or
harmful to the best interests of the municipality.

In the present case we can demonstrate that
the provision in question so far as the curb is
concerned cannot possibly benefit a favored con-
tractor. Examination of the specifications shows
that a bidder is allowed so much per lineal foot
for old curb reset, including the work specified
and all work incidental thereto, and also so
much per lineal foot for new curb furnished and
set, including the work specified and all work in-
cidental thereto (p. 60, 1L 30-40). When a new

pavement is being laid the old curb must be ex-
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cavated and before it can be reset it must be re-
dressed so that it can be reset (p. 151, 1 40; p.
223, 1L 1-40). Likewise, new curb must be
dressed before it can be set and it costs just as
much to dress and set new curb as it does old
curb (p. 223, 1. 20-30). So that so far as the
treating of the curb is concerned both old and
new curb must be trimmed upon and dressed
and the cost of either is about the same. The
only difference so far as the two kinds of curb
is concerned is that the contractor must buy
the new curb, and that cost is additional. Take
the bid of the successful bidder in the present
case; he bid for new curb 95c. per lineal foot,
and for old curb 55c. per lineal foot and the
difference between the two bids, viz. 40c., rep-
resented the cost of the new'curb (p. 15, 1L 3U-
40). It will be noted that a contractor had to
bid so much per lineal foot for the curb in
question, so that it made no difference how
much curb had to be bought; he knew how much
he could buy it for and he was to be paid by
the municipality on a wunit basis. Or in other
words, he submitted what is known as a unit
bid as distinguished from what is called a lump
sum bid for the entire contract (p. 42, 1. 1-10).

It is impossible, as stated above, to determine
what portion of the old curb can be used until
it is removed from the earth. It may look fair,
and as though it might be used when examined
from the top or from the sides, but when it is
taken out of the ground it frequently falls to
pieces, especially if it is very old curb, and in
hammering, redressing or rejoining, it frequently
splits and cannot be used and therefore no one
can tell how much old curb can be re-used until
it has been taken out, axed, dressed and joined.
These facts were .testified to by several wit-

nesses.



Counsel for the prosecutor upon cross exami-
nation of the witness Cavanagh asked the fol-
lowing question: “ But if the specification pro-
vides that when this job was done only good,
clean curb without cracks or spalls, of twenty
inches deep and five inches wide should be used
then you could tell, couldn’t you?” (p. 149, 1L
5-15), meaning thereby that then it would be
possible to tell in advance what old curb could
be re-used. This question is absurd, for “ good,
clean curb” means nothing, and without cracks
of twenty inches deep and five inches wide is
indefinite and impracticable, for it would be
necessary to employ a large number of men to
measure each crack and every piece of curb to
determine whether it came within the 20 by 5,
and then again when the curb is taken out the
cracks in it may not measure the depth and
width specified and yet after it goes through
one or more of the processes given above, fitting
it to be re-used, it may crack and such a speci-
fication in regard to such an item would cause
more trouble than it would be worth. But even
such a specification, if it can be in any sense
regarded as a reasonable one, would not deter-
mine before the curb was excavated how much
of it could be used and therefore it would not
assist materially in solving the question of how
much new curb a contractor would have to
have in mind when he prepared his bid. All
of the witnesses for the defendants testified
that the specification in question is the wusual
specification when curb is provided for. There
is nothing unusual about it; it has been used
in the City of Hoboken for the last nineteen

years.

It is not possible to conceive of any specifica-
tion that would be any more definite. The old

curb must go through the same process as the
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new and it costs about as much to dress new
curb as it does old; and so far as the buying
of new curb is concerned the contractor knows
that he is to be paid for it at so much per
lineal foot so that if the amount should differ
he loses nothing by the transaction, for every
foot of curb is paid for, and everyone concedes
that it is impossible to tell before the curb is
excavated how much of it can be used.

We submit that the provision in regard to the
curb is lawful.

V.

The fact that the specifications provide thet
no nuachine mixing of concrete wﬂl be al

lovsedexoertby ion of the City Su=

veyorinCharge cﬂnﬂnnketheqmﬁca-

ol hdietg%anbldiugwa(mdugto

ped:we a
standard.”’

The provision in the specifications in regard
to machine mixing of concrete which is ob-
jected to by the prosecutor is as follows (p.
50, 1L 30-40) :

‘“The concrete to be mixed in a clean, tight
box, first mixing the sand and cement then
adding the broken stone with sufficient water
to make a proper mixture, thoroughly in-
corporated by repeated turning and mixing
in the box, deposited when freshly made and
thoroughly rammed to fill all spaces and
to flush the mortar on the surface. No ma-
chine mixing will be allowed except by per-
mission of the city surveyor in charge.”

So far as concerns the method of mixture of
the concrete the specifications provide in detail
the formula for the concrete as follows (p. 50,
1. 15-30):
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“ This concrete shall he composed of one
part cement, three parts clean sharp sand
and six parts clean broken stone, all by
measure.

“ The cement shall be of the best quality
of American Portland cement of the Alpha,
Vulcanite or Lehigh brands, or of other
brands equally good and satisfactory to the
city surveyor.

“If the cement in bags is used four bags
of cement as packed at the mill of one hun-
dred pounds each shall be equivalent to one
barrel of cement.

“ The broken stone shall be sound, hard
and angular, of such size that it may pass
in any direction through a two inch ring,
and shall be crushed and screened before
brought on the work and shall be free from

dirt or dust when put into the concrete.”’

The only testimony in the case attacking this
part of the specifications is that of Mr. Joseph
Murphy, general superintendent of the Clinton
Contracting Company. Mr. Murphy’s contention
is that if he had been the successful bidder for
this work the city surveyor could compel him to
mix the concrete by hand and refuse to allow him
to mix it by machine and that in that event it
would cost him three times as much as it would
if he could mix it by machine. If the specifica-
tions had provided only for mixture by hand
he would have no complaint (p. 105, 1L 1-40).
In other words, Mr. Murphy claims that because
he did not know whether he would be required
to mix the concrete by hand or machine he could
not formulate an intelligent bid.

It will be remembered that Mr. Murphy has

not for many years bid for work in Hoboken,

and that in this case he did not even take the
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trouble to go to the city hall to examine the
plans and specifications himself and that he
made no inquiry of anybody in regard thereto.
This objection of course has no substance if
the cost of mixing the concrete base is the same
whether it is mixed by hand or machine, and
Mr. Murphy’s contention therefore is that the
cost of mixing by machine is only one-third of
the cost of mixing by hand. Mr. Murphy tes-
tified that this statement as to the relative cost
of mixing concrete made by him was based on
an accurate computation made while mixing the
concrete by hand and machine and that such com-
putation was as follows: That using a mixing
machine 22 men men working 10 hours could mix
1,300 square yards of concrete five inches deep.
Twenty of these men would cost $2.00 for their
time; one of the men would have to be an
engineer and the cost of his labor would be
$4.00 and the other man would have to be a
foreman and the cost of his labor would be
$3.00. In other words, the cost of labor would
be $47.00. Without a machine 24 men working
10 hours a day would mix 400 square yards
of concrete six inches deep. The cost of labor
in this instance would be 23 men at $2.00 a man
and a foreman at $4.00, making $50. In com-
paring the cost of mixing by hand and machine
this is all that Mr. Murphy took into consid-
eration. No other elements went into the re-
sult, in his estimation. In the computation
given above Mr. Murphy had in mind what is
known as a continuous mixer which we shall
hereinafter show will not mix according to the
formula of the specifications (pp. 126-127). Mr.
Murphy, however, admitted that a continuous
mixing machine would cost $1,700 and that the
cost of the fuel to operate it would be at least
$2.50 per day, but he seemed to think that the
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machine would last forever, and that it would
never break down while on the job (pp. 129-130).
He did admit, however, that he spent about $50
a year to repair a machine that he has
in his possession. The foregoing is the only
testimony in the case showing that the cost by
machine is less than the cost by hand. It is
self-evident that the witness did not take into
consideration all of the elements that go into

the cost of mixing by machine.

Opposed to this testimony we have that of
Messrs. Whittemore, Manly, Fellows, Cavanagh
and Crichfield, all of whom testified that the
cost of mixing by hand is about the same as the
cost of mixing by machine. Mr. Whittemore tes-
tified that he supervised the laying of over 200,-
000 square yards of concrete base within the
last four years while he has been city engineer
of the City of Hoboken, in that city alone (p.
184, 11 20-40). He testified that in this class
of work he has never noticed any difference in
the cost or the time in doing a certain piece
of work, whether it was mixed by hand or ma-
chine. In either event the concrete must neces-
sarily be mixed in accordance with the formula
given in the specifications. He cited a particu-
lar instance of the North German Lloyd founda-
tion in Hoboken where he stated that a machine
showed up to the best advantage and yet that
it was found that hand mixing was just about
as cheap. He further testified that he had never
known of a case where hand mixing cost three
times as much as it would cost to mix by ma-
chine (pp. 199-200). A continuous mixer will
not mix in accordance with the formula of the
specifications (pp. 200-201).

Mr. Cavanagh, who has been in the contract-

ing business for over 40 years and who during
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that period of time has laid a great many thou-
sand yards of concrete base, testified that he
had mixed to date all of the concrete base that
he laid by hand because he thought it was
cheaper (p. 144, 11. 10-30). Two years ago he
had a contract in the City of Hoboken for con-
crete base about 17,000 square yards and it was
all mixed by hand (p. 144, 1. 25-35).

Mr. Fellows testified that he has been in the
street paving business for the last three years,
and during that time he has had occasion to
examine into the relative cost of mixing by
hand or machine and after figuring it both ways
he came to the conclusion that it was just about
as cheap to mix by hand as it was by machine.
He testified that concrete mixed by machine, fig-
uring in the upkeep of the machine, first cost
of the machine, depreciation, engineer’s wages,
and like items, would cost just about the same
as it would by hand for these additional items
of cost would about equalize what it would cost
to have a few extra men to mix by hand. Not
long ago Mr. Fellows had a contract involving
the mixing of concrete amounting to about
$8,000; at that time he had occasion to estimate
the cost of mixing by machine and found that
it would cost more on that particular job for
mixing by machine than by hand, for a large
proportion of the concrete had to go under the
curb and would necessarily have to be mixed
by men for only a small amount could be used
at one time and if a great amount was mixed it
would settle and be unusable (p. 160-161).

Counsel for the prosecutor tried to show on
cross examination of this witness that the con-
crete under the curb could be mixed by ma-
chine just as well as by hand but a concrete

example showed the failure of this contention.



43

Assuming a city block to be 300 feet in length,
it would take one set of men one day to curb both
sides of the street in that block. Counting both
sides of the street there would be 600 feet of
curb that would be laid by one set of men. Half
of a cubic foot of concrete must be allowed to
each lineal foot of curb and there would be
therefore 300 cubic feet of concrete or 11 cubic
yards. If an ordinary mixing machine were to
be used it would mix about 150 cublic yards of
concrete. By one set of men is meant two
men and their helpers. More curb setters could
not be employed at one time in one block tor
they would all be working for one or two hours
a day and have nothing to do for the balance
of the day, although they would nevertheless
have to be paid. Also, specifications in general
do not permit more than one or two blocks to
be opened at one time (p. 40, 1L 20-30). It is,
therefore, necessary to keep the men working
continually. If a large amount of concrete was
mixed at one time it could not all be placed
under the curb before it would set. Therefore,
in order to use the machine for the purpose
of turning out 11 square yards of concrete to
go under the curb the machine would only be
going a very small part of the day— half an
hour perhaps. For the balance of the day the
men whose duty it was to run the machine
would have nothing to do, but nevertheless would
have to be paid and under such circumstances
it would be much more expensive to mix concrete
by machine than it would be by hand, and the
practical working out of this problem shows be-

yond a doubt that this is so (p.. 174-175).

Mr. Manly, who has been a supervisor of
street improvements in Hoboken .for many years,
had occasion to watch the time it took to mix

concrete by hand or machine. In 1913 the Stand-
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ard Bitulithic Company was paving some streets
in Hoboken upon which Mr. Manly was inspec-
tor. They started to mix the concrete to be
used between First and Second streets by hand
and between Second and Third streets by ma-
chine. The two blocks in question were about
the same length, each block being about 400
feet. It took three days for 18 men to mix the
.concrete by hand for the first block and it took
a like period of time for the same number of
men to mix the same amount of concrete by
machine. In other words, even with the ma-
chine it took the same number of men the same
period of time to mix the same amount of con-
crete (p. 176-177).

Mr. Crichfield testified that during his 32
years of experience as a street paving contrac-
tor he has on many occasions observed the cost
of mixing either by machine or hand and there
is no difference between the two. So far as
practical results are concerned one method is
about as good as the other. He stated that
some machines are absolutely useless for mix-
ing concretes for they do not guage the quanti-’
ties and materials required to be mixed in ac-
cordance with the formula of the specifications.
Mr. Crichfield has even known cases where the
cost of labor in mixing the concrete by hand
was less than the cost of mixing by machine. He
has never known of a single case where the cost
of mixing by hand was three times more expen-
sive than machine mixing. It will take more
men to operate a high grade concrete mixer and
produce concrete thereby in accordance with the
formula of the specifications than it will to op-
erate a gang mixing concrete by hand. Mr.
Crichfield from, experience has found that using

a concrete mixer the cost would be 25 men at
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a salary of $2.00 each, a foreman at $4.00, time-
keeper at $3.00, fireman at $2.50, fuel $2.50, ren-
tal of machine $15, or a total of $77. These
men with the mixing machine would turn out
1,000 square yards of concrete in one day. From
experience he has also found that not using a
machine mixer but mixing the concrete by hand
it would take 35 men at $2.00 a day, a foreman
at $4.00, a timekeeper at $3.00, making total
cost of labor $77, to mix 1,000 square yards of
concrete in one day (pp. 224-226). Often a ma-
chine cannot be operated for some time while
it is being moved along the line of the work
while it is in progress and during that time
the gang of men who are supposed to run -the
machine are idle. Also a machine will at times
break down and be of no use for several hours
until it is repaired and during that time the
men are idle (pp. 226-227).

To sum up, we have the testimony of five wit-
nesses, all practical men, that the cost of mixing
concrete by hand is about the same as the cost
of mixing by machine. In some instances it may
be a little bit more, in some instances it might
not be as much, but in any event there is no
substantial difference between the cost of the
two. The only witness who says otherwise is
Mr. Murphy and he does not allow anything
for the cost of the machine, its depreciation, or
fuel, or breakages, or for any of the other like
items of cost that necessarily accrue in the use of
a mixing machine.

We submit that if there is any doubt as to
the relative cost it must be decided in favor of
the defendants because of the overwhelming
weight of the evidence that the cost is sub-
stantially the same. If the cost of the different

mixtures is the same then it follows that there
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is no substance in this objection and there would
be no real difficulty in making up a bid whether
a prospective bidder knew or did not know
whether a machine could be used. Some discre-
tion must be left to the engineer in charge of
the work. As a practical matter it is absurd
to insist upon hard and fast rules as to the
method of mixing materials that are to go into
the work, for under such a specification both
parties to the contract would find themselves in
positions from which they could not extricate
themselves without violating the terms of such
a contract. There must be saving clauses in
every contract to provide for emergencies, and
if such saving clauses do not deprive bidders
of a common standard they cannot be said to
be illegal.

VL

Other ovisions of the spedifications db-
jected to are reasonable and in the natare of
saving dauses.

Two other clauses of the specifications ob-

jected to are as follows:

“The Board of Commissioners reserves
the right to omit any of the items bid on in
this specification in whole or in part if
deemed for the best interest of the city to

.do and to alter, vary or extend the work
without recourse on the part of the success-
ful bidder for any claims or damages there-
for” (p. 40, 1L 10-25).

“ The contractor will be required to do all
additional work beyond that described and
bid for, which is necessary to make the road-
way complete in every respect according to
the intent and meaning of the plans and

specifications if ordered to do so by the
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Board of Commissioners or city surveyor
in charge and will be paid for at actual cost
plus 10% added thereto for profit in com-
pliance with the laws governing such work”

(p. 46, 11 30-46).

These provisions must be read in connection
with other provisions of the specifications with
which they are closely connected. These other
provisions are as follows:

“ Bidders must examine the location of all
the work proposed to be done under this
specification, make their own estimate of
quantities and extent of the work proposed
and the condition to be met.”

“ Bidders must bid on each and every item
herein called for, giving a separate price
per unit of quantity” (pp. 41-42).

“Any work or material exceeding the
amount mentioned above to be done at con-
tract price and all ommissions to be de-

ducted in like ratio” (p. 60, 1. 10).

Keeping in mind that a prospective bidder is
compelled by the specifications to.submit his bid
on a unit basis, that is, so much for curb lineal
foot, so much for concrete per cubic yard, etc.,
as the case may be, we cannot conceive how the
first clause above stated can be objected to. If
any particular item should be omitted by the
Board of Commissioners the other items would
still remain and would have to be paid for under
the contract according to the bid of the lowest
bidder to whom the contract was awarded. Any
alteration or extension of the contract would
have to bear some reasonable relation to the
estimate of quantities given by the engineer in
the specification and if it did not, under the

settled law throughout the country, the contrac-
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tor could not be compelled to do such additional
work. This clause is a mere saving clause which
gives the municipality the right to provide for
unforeseen happenings or contingencies and to
put it in a position from which it can extricate
itself without doing violence to the terms of the
contract if some unforseen happening should
occur. Such a provision is a common one to be
found in almost every municipal contract. It
does not deprive bidders of a ‘‘common stand-
ard.” It cannot be said that such provision
changes the express provisions of the contract
and if any work is to be done it must be done
in accordance with the terms of the contract
and the price is therein stated on a unit basis.
If every bidder bids on each and every item
called for in accordance with the requirement
of the specification giving a separate price per
unit of quantity for each item we do not see
how such a bidder can be injured. It would
be different perhaps if a lump sum bid was
called for and the specification contained such
provision for then it might be argued that a
contractor might be compelled under the speci-
fication to do more work than he was originally
required to do for the amount bid and in
that event he would sustain a loss but this is
not so in the present case for he is paid for
the amount of work that he does. Since any
work or material exceeding the amount men-
tioned in the estimate of quantities of the city
surveyor contained in the specification is to be
done at the contract price and all omissions
are to be deducted in like ratio he will receive
a proper compensation for the work done what-
ever it may be. Furthermore, the estimate of
quantities of the city surveyor which is con-

tained in the specifications and made a part
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thereof is controlling to a certain extent for
the quantities of work that a successful bidder
will have to do must in the nature of things
things bear some reasonable relation to the es-
timate of the surveyor.

A similar provision was contained in the speci-
fications brought up for review in the case of
jBrowning v. Freeholders of Bergen, 79 N. J. L.
494, supra. The provision in that case was as

follows:

“ The board of freeholders reserves the
right to extend or diminish the amount of
work to be done under this contract; and,
therefore, no bid will be considered regular
unless the bidder states a unit price as fol-
lows for any increase or decrease in the

quantities of material required.”

This court in construing this specification,
speaking through Garrison, J,. said:

“While there is nothing in the statute
that expressly authorizes a call for these
unit prices, the demand for them, as a pro-
tective measure to the public in the event
of modifications of the work done by the
contractor, is entirely unobjectionable. Clear-
ly this was the only purpose of such demand
as expressed in the present proposal.”

This provision of the specification was in no
svay condemned by this court. If the provision
in question had met with this Court’s disap-
proval, surely something would have been said
to that effect. The Board of Freeholders in
that case abandoned the competitive feature of

the proposal and for that reason the proceedings
were set aside.

Dillon in his work on Municipal Corporations,
Vol. 2, Sec. 813, p. 1228, has the following to
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say in regard to such provisions as that quoted
first above:

“ The customary provisions in such con-
tracts that the corporation or its engineer
may make any necessary or desirable al-
terations in the work, and that the contrac-
tors shall receive the contract price or a
price fixed by the engineer for the work
or materials required by the alteration, is
limited in the same way, by the intention
of the parties when the contract was made,
to such modifications of the work described
in the contract as do not radically change

. . »
its nature or its cost. s

We do not know on what principle the second
provision quoted above is objected to. On its
face it appears to be a saving clause providing
that if any additional work beyond that de-
scribed and bid for is necessary “to make the
roadway complete in every respect according to
the intent and meaning of the plans and speci-
fications” the contractor will be required to do
such additional work if ordered by the Board
of Commissioners and such additional work will
be paid for “at the actual cost plus 10 per cent,
added thereto for profit.”

It is clear that such provision is absolutely
necessary in. order to make certain that a mu-
nicipality receives a completed pavement in
every respect and merely provides that in the
event that something has been forgotten that
ought to be inserted in order to make the road-
way complete, according to the intent and mean-
ing of the plans and specifications, then a con-
tractor will be required to do such work at the
cost price thereof, plus 10 per cent, to cover a

reasonable profit. Such a provision seems to be
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perfectly reasonable and just and fully protects

both the municipality and the contractor.

No objection was made to this provision on
the argument of the application for the writ
and no mention was made of it at any time dur-
ing the taking of testimony; the first knowledge
we had that it was objected to was when the
prosecutor’s reasons were served on June 7,
1916 However that may be, the provision is
certainly a reasonable one and does not in any
way destroy the “ common standard” upon which
all bidders have the right to rely. Such provi-
sion will be found in almost every contract and
specification of this kind and has been contained
in the specifications of the City of Hoboken for
the last nineteen years, as also has the first
provision above mentioned.

Dillon in his work on Municipal Corporations,
Vol. 2, Sec. 813, p. 1226, has the following to

say in regard to such provisions:

*The stipulation common to many cor-
poration contracts, that contractors may be
required to perform extra work at the price
named in the agreement or fixed by an en-
gineer, is [imited by the subject matter of
the contract to such proportionally small
amounts of extra work as may become neces-
sary to the completion of the undertaking
contemplated by the parties when the con-
tract was made; and work which does not
fall within this limitation is new and differ-
ent from that covered by the agreement, and
the contractor may recover the reasonable

value thereof notwithstanding the contract.”

It is not necessary to apply a rule as broad
as that given in Dillon to sustain the present
provision for in the present case it will be re-

membered that a contractor is paid so much per
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lineal foot or per cublic yard as the case may
be and therefore there can be no doubt that he
will be fully compensated for whatever work
he does. Dillon also has the following to say
in regard to such provision in Sec. 802:

“ It has been held that a statutory require-
ment of competitive bidding does not prevent
the city from providing in specifications and
contracts that the contractor shall do such
extra work as the officer in charge of the im-
provement shall direct, and that the com-
pensation therefor shall be the reasonable
cost to the contractor plus a percentage for
profits, &c. The extra work does not re-

quire to be led by separate advertisement.”’

It will therefore be seen that there is nothing
unusual about either of the above provisions but
that they are so common in specifications of
this kind that they have already been passed
upon by courts throughout the country and found

to be reasonable.

Both of the provisions in question were con-
tained in the other contract for which bids were
received on May 3rd, at the same time that
bids were received for this contract heretofore
referred to and if the prosecutor is sincere in
his objection we cannot see why he should at-
tack one of two contracts and specifications which
are identical and not the other. No prospective
bidder claims that either of these provisions pre-
vented him from submitting a bid but on the
contrary we have six different bidders, three of
whom have testified in this proceeding, none of
whom have made any complaint of any kind while
the three who have testified say that they had
no difficulty in any way in arriving at their
bids. Even Mr. Murphy does not object to
either of these provisions for he has no doubt
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seen them in many other contracts and knows
that they are usual. We cannot assume with-
out any evidence to support such a proposition
that the officials of the municipality will act dis-
honestly in enforcing the provisions of the con-
tract. So far as the present contract is con-
cerned the municipality cannot compel any con-
tractor to do any work without paying him for
what he does, on a unit basis, and the total
quantity of the work must bear some reason-
able relation to the estimate made by the city
surveyor, and a contractor could not be com-
pelled to perform such work as might not bear
a reasonable relation to the estimate of quan-
tity. The common standard upon which all bid-
ders have a right to rely in submitting a bid
was not in any way violated by the two provi-
sions of the specifications above set forth.

Conclusion
We submit that the proceedings brought up

for review should be affirmed with costs to the
defendants.

November Term, 1916.
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Statement.

This appeal brings up for review a judgment
of the Supreme Court reviewing and affirming a
municipal proceeding for the improvement of ten
certain sections of streets in the City of Ho-
boken.

A writ of certiorari was allowed on May 20th,
1916, to review a resolution of the Board of
Commissioners of the City of Hoboken, passed
May 3rd, 1916, awarding to the defendant, Will-
iam T. S. Crichfield, a single contract for the
grading and paving with asphalt upon a concrete
foundation of ten sections of ten streets in the
City of Hoboken. The reasons for setting the
proceedings aside urged upon the Supreme Court
were three-fold, namely:

1. That the specifications and plans upon
which the proposals were received did not
furnish a common standard for bidding and pre-
vented fair competition.

2. That the specifications and plans without
lawful authority, provided for the making of
several independent improvements in a single
proceeding.
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3. That there was no actual or real compe-
tition between the two bidders submitting pro-
posals; the successful bidder being the salaried
employe of the other, and the other being actually
secretly interested in the performance of the
successful bid which bid by reason of agreement
between the two bidders was excessive and ex-
orbitant.

The Supreme Court filed the following per
curiam:

“We think the specifications furnished a
common standard for bidding. We must
assume that the power reserved for the en-
gineer will be fairly exercised and we see
no reason to think it is not reserved for the
purpose of enabling the engineer to save the
city’s money by avoiding such changes of
grade as might lead to actions for damages.

“We think the contract contemplated is
a single contract for repair work and is not
to be regarded as so many separate and dis-
tinct contracts for each street.

“ Assuming that the contention of the
prosecutor is correct and that Crichfield and
the Uvalde Company are identical in interest,
we would not be justified in setting aside
the contract. Upon that assumption, there
was but one bidder, and the commissioners

- might have been justified in rejecting both
bids; but they might also, in the exercise of
their discretion have been justified in award-
ing the contract. It cannot be said as a
matter of law that it is improper to award
a contract when there is only one bid.

‘“There must be judgment for the de-
fendants.’’

'
t

Upon this opinion a rule for judgment affirm-
ing the proceedings brought up for review was



3

entered and it is from this judgment that the
prosecutor has appealed, advancing as reasons
for his appeal the reasons urged upon the Su-
preme Court upon the argument below:

Argument.

Point L

The specifications and plans upon which pro-
posals were received do not furnish a common
standard for bidding and prevent fair compe-
tition.

The power of the City to contract is limited
and regulated by Chapter 342, Laws of 1912, p.
593, which provides that the City shall award a
contract of this nature to the lowest responsible
bidder after first advertising for proposals for
the work.

In the recent case of Johnson v. Atlantic City,
8 N. J.L., 146, Mr. Justice Minturn, in speaking
of this statute, says:

““The cases are uniform in holding that the
legislature purpose of such language in a
statute their requirement for competitive
bidding) is to require as a condition prece-
dent to an award of the contract to one or
more of several bidders, a uniform or com-
mon plan of bidding, in order that competing
bidders may be possessed of the same data
and subjected to the same conditions. ”’

No contract can be upheld under proposals

which do not require competition upon the same
definite basis, and,



4

Bidders must have the opportunity to com-
pete, and that can only he afforded by definite
specifications to which all bidders can conform.

Van Riper v. Jersey City, 58 N. J. L., 262
at p. 271.

Case v. Trenton, 76 N. J. L., 696.

Broivnwg v. Freeholders, 79 N. J. L., 494.

Tested by these rules, we contend that the
specifications in this case must fail.

The contract covers ten distinct sections of
different streets of the city. It is a re-improve-
ment of the portions of the streets selected, pur-
suant to Chapter 210, Laws of 1907, p. 466 (p.
182, fol. 20). The original improvements still
upon these streets consist of Belgian block pave-

ment bound by stone gutters in the usual manner
(p. 211, fol. 10).

The specifications are uncertain as to the
quantity of the work to be done.

The work to be done consists in taking up and
removing a stone block pavement, and such curb
as may be condemned by the city-surveyor-in-
charge, furnishing new asphalt pavement * * *
furnishing such filling as may be needed, doing
such excavation and grading as may be required
to permit the new pavement on a concrete foun-
dation to conform to the lines and grades re-
quired by the plans (when the plans furnish no
such lines and grades (see plans), resetting pres-
ent curb where directed and setting new curb
where considered necessary by the city-surveyor-
in-charge (p. 38, fol. 30; p. 39, fol. 1-120).

The specifications are uncertain as to the qual-
ity of the material to be used.

The specifications by the admission of the
engineer who drew them, do not specify what
kind of old curb would pass his inspection (p.
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215, fols. 30-40) and this whole matter is left to
his discretion (p. 216, fols. 1-10). although he
could specify and could tell by looking at the old
curb defects for which he would condemn (216,
fol. 20). Curb which meet the requirement of
new curb would, of course, be acceptable, but
there is nothing in the specification to prevent
Viim from passing any other curb (p. 215, fols.
30-40).

The plan of the work to which reference is
made in the specification in dealing with excava-
tion and fill necessary to permit the new pave-
ment on a concrete foundation “to conform to
the lines and grades required by the plan” show
a black line and figures indicating existing street
surfaces and a red line and figures indicating
established grades. But is does not show a grade
to which the new pavement is to be laid. In the
absence of any further data, the presumption
might be that the new pavement is to conform
to the established grade. But this presumption
1s absolutely destroyed by a legend endorsed upon
the plan which reads:

“ Red lines and figures indicate the estab-
lished grade,; black lines and figures indi-
cate the.present surface, the extent to which
the present grade shall be raised is to be
determined by the director of streets and

public improvement, during the progress of
the work.”

It is the contention of the prosecutor that this

endorsement destroys all grades and elevations
upon the plan.

It will be noted that the writer, in making this
endorsement, is careful to distinguish between
“ established grade’’ and “ present surface.” He
does not treat “ present surface” as a grade, for
if he did, he would use, instead of “ present sur-
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face,” the expression “ present grade” or “ ex-
isting grade” or “actual grade.” He uses the
expression, “ present surface” carefully and ad-
visedly. That being s to what does he refer
when he says “ the extent to which the ‘present
grade* shall he raised, etc.? It is the contention
of prosecutor that he refers to the legal grade
upon the street,—the only grade to which he
has referred,—the established grade,—and that
he reserves to the director of streets and public
improvements the right to raise the new pave-
ment to any grade above the established grade
during the progress of the work. But even
though the reference is to the existing road sur-
face as a grade, the extent to which this grade is
to be raised remains uncertain, because in either
event there is no limit placed upon the discre-
tion of the director of streets. This being true,
it follows that the amount of excavating and
filling to be dene by the contractor is not fixed
by the specifications but is absolutely in the dis-
cretion of the director of streets.

And the engineer who drew the plan was
forced to admit that a prospective bidder would
know from the legend that the grade of the new
pavement could be changed at will by the director
of streets (208, fol. 20); that there is nothing on
the plan to show the base line used by him in
figuring the fill and excavation quantities esti-
mated by him and set out in the specifications,
and that the specifications merely show that he
had, in some manner, arrived at these quantities
(p. 207, fols. 10-30). The engineer considers this
legend a sort of saving clause for the city (193,
fol. 30), and claims that it was put upon the plan
because, as he says: “ If a man had constructed
a house along the line of the improvements, that
was built previous to 1888; that is, when the
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grades were established, if by putting the street
up to the established grade would put him low so
that water would drain into his entrance cellar,
ete., it would be—that discretion would be left to
the director of streets and public improvements
to lower that grade sufficiently to prevent this
man from being damaged” (205, fol.30).

The engineer does not attempt to explain how
the discretionary raising of the present grade,
provided for in the legend, could serve the pur-
poses of the individual who desired the grade
lowered, nor does he know of any person along
the line of these proposed improvements who
would require to have the grade lowered for the
reasons given by him (206, fol. 10).

The engineer further maintains that in figuring
excavation and filling he calculated for a street
laid to establish grade (205, fol. 20); that the
established grades of all streets are recorded in
a grade book in the city hall accessible to any-
body (194, fol. 30); but neither in the specifica-
tions nor plan does he make any reference to the
existence of these grade maps or to the books in
which they may be found (211, fol. 10) and with-
out such reference how can a prospective bidder
be expected to look beyond the specifications for
his data and if he desires to do so, where is he to
look and how is he to know that he is looking in
the right place?

It is true that the specifications contain a city
surveyor’s estimate and classification of the
work required and on which a comparison of
bids was based. But this estimate is not based
on data open to inspection- or examination by a
prospective bidder without seeking that infor-
mation from sources other than the plans and
specifications. He must apply to the engineer
for the information which in itself destroys the
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specifications as a fixed standard for the com-
parison of bids.

This estimate is as follows:
32.700 sq. yds. asphalt pavement.
32.700 sq. yds. stone block pavement removed.
7.000 cubic yards concrete.
4,700 cubic yards filling.
2.000 cubic yards excavation.
10.000 lineal feet of new curb.
10.000 lineal feet of curb reset.
80 manholes reset.
80 noiseless manhole covers.

20 basins reset.
(59, fols. 20-40.)

But while the specification contains an esti-
mate of quantities, “ bidders are expected to ex-
amine carefully the plans and specifications, the
location and character of the work to be done
and make their own estimate of quantities, costs
and difficulties incident thereto” (60, fol. 20).

It 1s the contention of the prosecutor, under
these specifications, that in the absence of a grade
at which the pavement is to be laid, and in the
absence of any fixed standard to guide a bidder
to a decision as to what kind of curb is likely to
be condemned, it is a physical impossibility for
him to make up any estimate of the quantity of
concrete, filling, excavation, or of old or new curb
required or likely to be required for the work, and
that to a lesser degree financially, this also af-
fects the price to be quoted upon manholes and
basins to be reset since the grades of the finished .
pavement materially affects the cost of labor
and material used in- resetting the same. In fact,
the only items of the estimate of quantities
which a prospective bidder can measure are the
items of asphalt pavement, stone block pave-
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ment removed and eighty noiseless manhole
covers.

There 1s also uncertainty as to what may be
used as filling under the specifications.

They provide: The street shall be brought to
the required sub-grade by excavating or filling
with good, clean earth, sand or ashes, etc. (48,
fol. 20), at cost of 85¢ per cubic yard (15 fol.
20). They also provide :

“When the sub-grade has been properly
prepared, all mud removed, and approved by
the city surveyor, there shall be laid a bed
of concrete from curb to curb to a depth of
at least six inches for all pavement, and to
such depth as may be necessary to bring the
surface of the concrete, after being well
rammed, to a uniform distance, as shown on
the plans (three inches) below the top of the
finished pavement.”

(50, fols. 1-10.)

Figuring the new completed pavement in cross-
section from the wearing surface downward,
there would first be a depth of three inches of
compressed binder and asphalt, then there would
be at least six inches of concrete, or a total of
nine inches; the block pavement to be removed
seems to have an average depth of ten to twelve
inches (212, fols. 1-40), so that even if the new
pavement is to be laid to the grade of the exist-
ing present road surface there will be some fill
necessary in all places at least three inches deep,
to make up the difference between the nine inches
of pavement and the existing sub-soil.

Will the difference in depth between the sub-
soil leveled and cleaned and the bottom of the six
inches of concrete absolutely called for by the
specification be filled with filling so called at 85c
(15, fol. 20) per cubic yard under the provision
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governing filling (48, fols. 20-30), or may the
contractor be allowed to lay concrete at $5.75 per
cubic yard under the clause which provides that
when the sub-grade has been properly prepared
there shall be laid a bed of concrete to a depth of
at least six inches for all pavement, and to such
depth as may be necessary to bring the surface
of the concrete * * * +to a uniform distance
(3 inches) * * * Dbelow the top of the fin-
ished pavement?

It 1s the contention of the prosecutor that
nothing in these specifications prevents the laying
of concrete as filling under such circumstances if,
in the discretion of the officials, they elect to do
S0.

And if, in addition, the present grade should be
raised above the legal established grade or to
such grade as may be fixed by the officials during
the course of the work, what a harvest in con-
crete filling at $5.75 per cubic yard may flow to
the favored contractor.

And if for any reason the officials should be
questioned for allowing concrete filling to be
used instead of earth filling, they may in justifi-
cation, refer to that portion of the specification
which reserves to them the right to omit any item
bid on in the specification in whole or in part, if
deemed for the best interest of the city to do so
(40,-fol. 10).

While the quantity of concrete to be used can-
not be determined, so also does the cost of in-
stalling it remain in doubt under this specifica-
tion.

[13

The specification provides that “ no machine
mixing will be allowed except by permission of
the city-surveyor-in-charge” (50, fol. 30).

The engineer says of this provision that he
inserted it to protect himself against the use of
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improper machines, hut he did not specify the
machines which he considered improper because
there are many concrete machines on the market
and he did not wish to specify a certain machine
that might be used. There might be some others
which he did not know about. He did not know
of any specific machines which would be im-
proper (201, fols. 1-20). He says he has used
some machines and knows that they are all right
and that they give a proper mixture. But he did
not specify these particular machines because he
does not know all the machines and because some
machines may not mix properly, although he can-
not name any machines which do not mix prop-
erly and has never had any experience in mixing
concrete from the contractor’s standpoint and has
only kept cost sheets of such mixing about twelve
years ago (202, fols. 1-40). He does not know
how many concrete mixing machines he knows,
but all the machines which he does know have
done satisfactory work in mixing concrete (203,
fols. 1-30).

Mr. Murphy, superintendent of Clinton Con-
tracting Company, in speaking of this clause of
the specifications, says that there is a great dif-
ference in the cost of mixing concrete, between
hand mixing and machine mixing; that in his
experience with the machines owned by Clinton
Contracting Company it is three times as ex-
pensive to mix concrete by hand as it is to mix it
by machine. His experience has been that ma-
chine-mixed concrete costs him one cent per inch
and that hand-mixed concrete costs him three
cents per inch. These figures are based upon
present prices (p. 106, fols. 1-10).

He did not bid upon the work because of this
provision in the specifications, as he would have
to know the mind of the engineer and perhaps
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thé plants of Clinton Contracting Company would
not suit his ideas (p. 105, fols. 20-30). Mr. Cav-
anagh, a witness called by the City of Hoboken,
and who bid for work involving the laying of con-
crete on the same day that Mr. Crichfield bid
for the work in hand has had occasion to com-
pare mixing concrete by hand with mixing it by
machine in a rough manner (p. 144, fols. 10-20).
He says if he had to lay concrete in a prepara-
tion of 1-3-6 as a sub-base for street improve-
ments in the City of Hoboken at this time in
large quantities, he would prefer to lay it by
machine (p. 146, fols. 30-40). He would prefer
to do it this way because of the great scarcity of
labor and the high cost of labor and that it
would be of great financial advantage to him in
the doing of that work to lay it by machine at
this time (p. 147, fols. 1-10). He has never
worked a concrete machine, but he recognizes it
as a labor saving device which tends to speed in
the laying of concrete (p. 147, fols. 20-30). He
has bid in a contract awarded to him on May 3rd,
1916. He bid upon a concrete sub-base six inches
thick (p. 150, fols. 30-40) and he is going to get
a machine with which to lay this concrete (p.
151, fols. 1-10). Opposed to this testimony as
to speed and financial saving in the laying of
concrete, we have the testimony of Mr. Crich-
field, who, by example, shows that his experience
has been that it is just as cheap to lay by ma-
chine as it is by hand. Of course, Mr. Crichfield
is interested, being the successful bidder. And
an examination of his figures will show that he
arrives at the equation by charging to machine
mixing fifteen dollars per day for rental of the
machine or at the rate of $5,525 per year, when
machines cost $1,800 (166, fol. 10) and have a life
of at least five years (167, fol. 20) and when it is
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usual for machines of this kind to be owned by
all. large contractors (p. 220, fols. 1-10).
Without this testimony* however, it seems to
stand to reason that these machines, like all other
machines, are devised as labor saving devices for
the purpose of producing speed and economy.
They are standard implements of street construc-
tion and the presumption must necessarily be
that they do produce the result for which they are
devised; namely, speed and economy. This being
so, to place into the hands of the engineer the
power to say that he may or may not allow ma-
chine mixing of concrete is to create an important
uncertainty in the specification, and gives to
him a peculiar power over the contractor. It
enables him, if he so chooses, either to favor that
individual or to injure him. It 1is, therefore,
absolutely impossible for the prospective bidder,
under these circumstances, to figure upon the
cost of laying concrete, since he cannot know the
engineer’'s mind and cannot determine whether
or not he will be allowed to use the cheaper, more
efficient and speedier method of doing his work,

or will be forced to the old-fashioned hand-mix-
ture of the material.

The Supreme Court in dealing with the point
came to the conclusion that there was a common
standard for bidding,- hut in order to do so, the
court below was forced to assume “ that the
power reserved for the engineer will be fairly
exercised. If they had assumed the opposite the
result of their determination would undoubtedly
have been different. While we concede that in
all construction work there must be some power
of control, direction, adjudication and acceptance
and that in municipal work this is usually lodged
in the engineer in charge, we submit that the
power arbitrarily to compel a contractor to vary
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the'quantity and quality of the work, or at his
pleasure to compel the contractor to use one of
several methods of performance which differ in
expense to the contractor, is not such a power
as 1s usually given to an engineer under specifi-
cations used as standards for the comparison of
municipal bids. The granting of such powers
would mean that substitution of the mind and
opinion for the time being, of the engineer for
that fixed and practically rigid standard laid
down by law. In fact, the very fact that the
court below was forced to assume a certain line
of conduct for the engineer to sustain the speci-
fications indicates the looseness and elasticity of
the same. It indicates that a prospective bidder
must look beyond the specification; that a pros-
pective bidder must assume a course of conduct,
and that his bid must be based upon this assump-
tion and not upon the specification. And if he
makes a mistake in his assumption he suffers the
consequence, for the prospective bidder 1s not
in the same position of advantage occupied by
the Supreme Court where it assumes a course of
conduct. The bidder i1s taking chances but the
Supreme Court is not. The Supreme Court by
1ts assumption makes certain and fixes that which
theretofore was uncertain, the bidder cannot do
that. In short, such an assumption is altogether
beside the question. It is not the test. The only
test 1s—Are the specifications so drawn that all
bidders relying thereon—and relying upon noth-
ing else—are placed upon the same footing. So
also, the finding of the Supreme Court that the
powers adverted to were reserved for the pur-
pose of enabling the engineer to save the people
money constitutes no reason either for approving
or disapproving of the specification. The pros-
pective bidder and the Court in testing specifi-
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cations governed by Chapter 342, Laws of 1912,
1s not interested in the reasons which actuated
the introduction of any of the clauses into the
specifications nor do such reasons shed any light
upon the single test question which always must
he are the specifications so drawn that all bid-
ders are placed upon an equal footing! If we
are right in our contention and in our criticism
of the opinion of the Court below, then the speci-
fications in the case do not comply with the re-
quirement of the law, and the judgment below
should be reversed and the proceedings set aside.

Point IL

The specifications and plans, without laivful
authority therefor provide for the making of
several independent improvements in a single
proceeding.

The authority for the making of the improve-
ments in question concededly is Chapter 210, of
the Laws of 1907, page 466. The title of this
act 1s “ An act providing for the re-improvement
of any street, avenue, road or highway or a
portion of such street, avenue, road or highway
in any city which has been heretofore improved
and for which improvement assessments for
benefits have been heretofore levied and imposed
and for the issue of bonds to pay for said im-
provement.” The act is in the singular through-
out. It speaks of such improvement, such street,
and plainly shows that it is intended to apply to
single streets or portions of streets which there-
tofore have been the subject of improvements for
which assesments for benefits have been levied
and imposed. The levy and imposition of an as-
sessment for benefits is one of the jurisdictional
facts required to permit the city to proceed under
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the: act Improvements upon which assessments
for: benefits are thus levied are concededly made
only in relation to single streets or portions of
single streets. As to each of the single streets
or portions of streets, the governing body must
further, before the act can operate, declare that
suchstreet or avenue—1. e., one which has here-
tofore been improved, and for which improve-
ment special benefits have been levied,—has fal-
len (in the singular) into such condition that, in
th opinion of the governing body of such city, it
would be of greater advantage to such city to
remake and re-improve such street, avenue, road
or highway or any portion thereof.

This whole procedure, to the mind of the pros-
ecutor, plainly indicates that each street which
has been improved and for which improvement
assessments have been levied and imposed shall
be separately submitted to the judicial scrutiny
and decision of the municipal authorities as to
need of repair under this act, and that this act
never intended to provide for the repair of more
than one street at one time and by one proceed-

If the intention of the act were different
and more than one street might be thus repaired,
there is absolutely no limit to the number of
streets which might be brought into one pro-
ceeding, and all of the streets of a municipality
might, under it, be repaired upon the adoption
of a requisite resolution declaring the necessity
for such repairs, provided always that assess-
ments for benefits had been imposed because of
the original improvement of said streets. We

cannot believe that this was the intention of the
act.

1 ~ *s a cardinal rule of construction of legis-
a ion affecting municipalities that powers con-
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ferred are to be strictly construed and when
doubtful held not to exist.
Dill. Mun. Corp., 5th Ed., Sec. 237.
Hurley v. Trenton, 66 N. J. L., 538, aff’d
67 N. J. L., 350;
Meday v. Rutherford, 65 N. J. L., 645.

The question of putting more than one so-
called improvement into a single proceeding was
passed upon in this State in the case of Beech-
wood Land Co. v. Summit, 78 N. J. L., 182. The
Court there said, “ The accepted rule seems to
be that inclusion in one proceeding of two or
more improvements is illegal, but we are not
prepared to say that the opening and working of
a new street constitute more than one improve-
ment. We think the rule refers to improvements
in more than one street, as in Church v. People,
179 111, 205, and People v. Latham, 203 111., 9.”

Point IIL

There was no actual or real competition be-
tween the two bidders submitting proposals, the
successfid bidder being the salaried employee of
the other, and the other being actually secretly
interested in the performance of the successful
bid, which bid, by reason of agreement of the
two bidders, was excessive and exorbitant.

The specifications provide for the filing of
samples five days before the letting in order to
qualify bidders to submit proposals (p. 43, fols.
10-20,.

Only two bidders submitted such samples,
namely, Uvalde Asphalt Paving Co. and William
T. S. Crichfield (p. 17, fols. 1-40).

Only two bids were received for the work: the
one from Uvalde Asphalt Paving Co. (p. 13, fols.
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1-40).; the other from W. T. S. Crichfield (n 14
fols. 1-40). %

Attached to and forming part of each proposal
was a declaration signed by the bidder which
reads as follows:

I do declare that 1 am the only person inter-
ested in this proposal, and that no other person
than myself has any interest in this proposal, or
in the contract proposed to be taken.

I further declare that this proposal is made
without awy connection with any other person or
persons making proposals for the same work,
and is in all respects fair and without collusion or
fraud.

The contract was awarded to William T. S.
Crichfield as the lowest bidder.

At the time when these two bids were re-
ceived Crichfield was the salaried employee of
the Uvalde Asphalt Paving Company, the other
bidder, under a written contract (Exhibit P. 2,
page 242, fol. 10) which regulated the work of
Crichfield as follows:

“To work for the party of the first part in
the capacity of general superintendent for
-said period, and to give all of his time to
the furtherance of the interests of the party,
of the first part, and to do everything he can
to successfully carry out all contract for
paving in the best interests of the party of
the first part.”

Under this agreement Crichfield is drawing a
salary of $10,000 per year (p. 241, fol. 20).

Crichfield testified that he has headquarters in
the plant of Uvalde Asphalt Paving Co. at No. 2
Greene street, Jersey City; that he is there most
of the time and receives his mail there (p. 76,
fqls; 20-40) that he has no teams, horses, or motor
vehicles of his own and has no plant; that the
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total of his bid amounted to $121,106, while that
of Uvalde Paving Co. was $125,700 (p. 77, fols.
1-20); that he intended to use the plant of Uvalde
Asphalt Paving Co., located at No. 2 Greene
street, Jersey City, to do the work; that it could
not be done without a plant; that he intended us-
ing the teams of the Uvalde Company for hauling
purposes (p. 79, fols. 1-40), that he figured on
doing the work from their factory (p. 79, fols.
1-10), that he has heretofore in the immediate
past bid upon work in his own name (p. 79, fob
20), that he purchased the material for these
independent contracts from Uvalde Asphalt Pav-
ing Co. and intended to dp the same thing on
this Hoboken contract (p. 81, fols. 1-20), that he
keeps separate books of account from Uvalde
Company, some of which he keeps at home, others
at his office in the plant of Uvalde Asphalt Pav-
ing Co., at No. 2 Greene street, Jersey City; that
the entries in these books are made by himself
and by one Keller, who 1s also employed by
Uvalde Asphalt Paving Co. (p. 82, fols. 10-30),
and that some of the same employees whom he
personally employs work for the Uvalde Asphalt
Paving Co. (p. 83, fols. 1-10).

The bids in question were received May 3rd,
1916 (p. 94. fol. 10).

On Monday, May 2nd, 1916, and before the
bids were received, Mr. Walscheid, representing
the prosecutor, was examining the specifications
for the work in question, upon returning to his
office he found a telephone call from Mr. Hobart,
of the firm of Collins & Corbin, awaiting him.
Upon calling Mr. Hobart in response to this mes-
sage, Mr. Hobart told Mr. Walscheid that he
represented Crichfield and asked him (Wal-
scheid) not to make any applications for cer-
tiorari without notice to him (Hobart) as the
representative of Crichfield'(p. 102, fols. 1-30).
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Mr. Crichfield admitting the existence of the
contract with the Uvalde Company, claims to
have a license to bid on and undertake asphalt
paving contracts in his own name. This license
1s contained in a personal letter written to Mr.
Crichfield by the president of Uvalde Asphalt
Paving Co. (Exhibit P. 3, page 246, fol. 20), al-
though his $10,000 per annum is paid to him
under the contract just as if no such license had
been granted to him (p. 96, fols. 10-20).

Upon the same day that the bids were received
for the work now before the Court, four propo-
sals were received by the City upon another im-
provement (see Exhibits 5, 6, 7, 8; pp. 248-255).

This other improvement differs from the one
before the Court only in the surface, mixture to
be laid and in the provision for maintenance of
the finished pavement (p. 188, fols. 1-30).

The successful bidder upon this other work was
Thomas Cavanagh.

A comparison of the two bids for the work
identical in both jobs will disclose that the Crich-
field bid is much higher than the Cavanagh pro-
posal on every item. The two bids are:

Crichfield
Crichfield Cavanagh Plus

Cement ............ ,. $5.75 $5.00 +$ .75
Excavation........ccc..... 60 .45 + .15
Filling ..cccoeeunnnnnn. .85 .50 + .35
Curb reset ...... .b5 .32 + .23
New curb..coeeeeeeeeeennnnn. 95 .93 + .02
$8.70 $7.20 +$1.30

The Crichfield bid on these items is 18% higher
than the Cavanagh proposal.

The Board of Council under the provisions of
chapter 342, laws of 1912, page 593, had the right
to reject any and all bids.
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Because samples were filed five days before the
letting both Uvalde Asphalt Paving Co. and
Crichfield knew that they would he the only bid-
ders five days before the receipt of bids.

Uvalde Asphalt Paving Co. and Crichfield each
signed the declaration forming part of the pro-
posal just set out in which they each represented
to the board that their respective proposals were
made without any connection with any other per-
son or persons making proposals for the same
work, and is in all respects fair and without collu-
sion or fraud.

Each of these written representations was
false and was then known to be false to the party
making the same, because they bore to each other
the relation of master and servant in the par-
ticular line of business in which they were com-
peting against each other.

Mr. Crichfield knew on Monday, May 2nd,
1916, one day before the bids were received and
opened that he would be the low bidder because
he had then already hired counsel to look after
his interests in any prospective certiorari pro-
ceedings.

Mr. Crichfield’s low bid was excessively high.

It is our contention that the declaration of Mr.
Crichfield that he is the only person interested in
his proposal, that no person other than he has
any interest in the proposal or the contract pro-
posed to be taken, that his proposal is made with-
out any connection with any other person or per-
sons making proposals for the same work, and
that it 1s 1in all respects fair and without collu-
sion or fraud (p. 64, fols. 10-20) was a deliber-
ate, fraudulent, misrepresentation of a material
fact, and that if the facts as developed in the
evidence in this case of the relationship existing
between Crichfield and the Uvalde Asphalt Pav-
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mg Company had been truly present to the Board
of Commissioners before the award of a contract,
that the commissioners would undoubtedly have
rejected the two bids and readvertised the work.

It is always difficult to establish a case of
actual fraud; but we contend that in this case
there has been made a prima facie case which
is not rebutted by anything produced by the de-
fendant Crichfield. The record shows that Mr.
Crichfield is employed at a salary of ten thou-
sand dollars per annum, that he is to give all of
his time to the furtherance of the interests of the
party of the first part (The Uvalde Asphalt Pav-
ing Company) and to do everything he can to
successfully carry out all contracts for paving in
the best interests of the party of the first part.
Upon an examination of this language it will be
noted that he is not to do everything he can to
successfully carry out all contracts of Uvalde
Paving Compawy in the best interests of the
party of the first part, but that he is carry out
all contracts in that manner. Under his contract
with Uvalde Asphalt Paving Co. then, Crichfield
was obliged to carry out the contract awarded to
him m the best interests of the Uvalde Asphalt
Paving Company. By his own admission he has
in the past taken contracts in his own name, has
performed these contracts from the plant of the
Uvalde Asphalt Paving Company with the ma-
terials, tools and appliances of that company.
His offices are the offices of the Uvalde Asphalt
Paving Company. The books covering his per-
sonal contracts are kept by an employee of the
Uvalde Asphalt Paving Company, and the whole
relationship between this employee and his em-
ployer i1s so close and so intimate as absolutely
to rebut and destroy any contrary presumption
which might arise out of the letter of license
given to Mr. Crichfield by the president of the
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Company and set forth in this case as Exhibit
p. 3 (p. 246).

If Uvalde Asphalt Paving Company and Mr.
Crichfield have collusively agreed between them-
selves to bid against each other under circum-
stances snch as present themselves in this case,
the most plausible method which they could adopt
in attempting to retain the relationship of master
and man and at the same time hide their collu-
sive agreement, would be by means of just such
a letter of license as is produced in this case. In
other words, the very fact of the existence of
such a letter under ordinary circumstances should
create suspicion of the whole transaction between
these parties and should cause, as a matter of
public policy, a reversal of the proceeding below.

The Supreme Court in dealing with this point
said:

“ Assuming that the contention of the pros-
ecutor 1s correct and that Crichfield and the
Uvalde Asphalt Company are identical in
interest, we would not be justified in setting
aside the contract. Upon that assumption
there was but one bidder and the commis-
sioners might have been justified in reject-
ing both bids; but they might also in the
exercise of their discretion have been justi-
fied in awarding the contract. It cannot be
said as a matter of law that it is improper

to award a contract when there is only one
bid.”

We agree that the Supreme Court is correct
when it says that an award of contract may
be made when there i1s only one bid, but we
think the Supreme Court erred when it held that
it would not be justified in setting the contract
aside if Crichfield and the Uvalde Company are
identical in interest. The Supreme Court says
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in relation to this identity of interests that the
commissioners might have been justified in re-
jecting both bids and that they might also in the
exercise of their discretion have been justified
in awarding the contract. The fallacy of this
reasoning rests upon the assumption that the
commissioners had an opportunity to exercise
their discretion. The commissioners did not
know of the identity of interests, and secondly,
could not exercise their discretion. The com-
missioners attempted to ascertain whether there
was an identity of interest in requesting the bid-
ders, to state specifically whether there was such
identity and both bidders in writing fraudulently
denied the identity of interest. The harm to the
public arises not out of the fact that there was
but one bidder, but out of the fact that the com-
missioners, in ignorance of the real situation,
without exercising their discretion, were induced
to award a contract on the theory that there
was actual competition between the bidders and
in denying to the commissioners an opportunity
to exercise their discretion upon the question
of whether a contract should be awarded upon a
single bid.

It must be remembered that the statute pro-
viding for competitive bidding was adopted for
the protection of the public, and to bring about
fair, honest and open competition between bid-
ders for municipal work; and that anything done
by any prospective bidder or bidders which has
a tendency to destroy the objects sought to be
attained by the legislative enactment runs coun-
ter to the policy of such an enactment and
should avoid the proposal or proposals of the
parties taking part therein.

Thus i1t 1s not necessary in a case such as
this to inquire whether the effect of the agree-
ment between the parties was in fact detrimental
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to the municipality. The true inquiry is, is it
the natural tendency of such an agreement to
injuriously influence the public interests? The
rule is that agreements which in their necessary
operation upon the action of the parties to them
tend to restrain their natural rivalry and com-
petition and thus to result in the disadvantage of
the public are against the principles of sound
public policy.

Dillon on Municipal Corporations, 5th Ed.,
section 781, says:

“ Arrangements and combinations among
those prepared and expecting to become bid-
ders at the letting of contracts by a munici-
pality, to prevent competition between them-
selves and to bring about an award at a
figure which is not the result of an honest
competition are contrary to public policy,
and void. Such contracts are illegal in their
nature and tendency and for that reason
no inquiry is necessary as to the particular
effect of any one contract, because it would
not alter the general nature of the contract
or the force of the public policy which con-
demns them. These principles apply to all
combinations and agreements between in-
tending bidders which have the tendency or
effect of restraining or limiting competi-
tion, whether such contracts be in the nature
of an agreement between two or more bid-
ders, that one bidder shall refrain from bid-
ding in competition with the other, or that
bids shall be put in upon terms previously
arranged between the parties; and whether
the consideration be an agreement to share
the profits of the successful bidder, or a sum
paid in hand to secure the withdrawal of the
bid; all such contracts and agreements are
in violation of public policy.”’



26

And in Atcheson v. Motion, 43 N. Y., p. 147*
Mr. Justice Folger speaking for the Court of
Appeals upon the objects of an act calling for
competition, says, among other things (Italics
ours):

“ The object and policy of the statute was
to be achieved only by exciting the rivalry
and competition of men seeking this
privilege. This competition was to be ex-
cited by calling by advertisement for sealed
and secret proposals. Each bidder, ignorant
of what his rival was about to offer would
be under stimulus to make a bid at the best
rate to the town which his judgment would
sanction, as of profit to himself. Whatever
made known to one bidder the views and pro-
posals of another abated the stimulus and
tended to weaken rivalry and deaden compe-
tition. And when an agreement was made
between bidders to share in the acceptance
of the offer of either, it is apparent that the
competition must materially slacken. * * *
Until i1t can be truthfully said that men’s
actions will not be affected by a considera-
tion of their self-interest, it cannot be main-
tained that the parties to this agreement
were likely, after it was formed, to be as
strong competitors as they were before.
Such is the natural effect of agreements of
this nature. And it is for this reason, and
not on account of the actual results upon
the public or upon third persons, or par-
ticular contracts, that they are held void.
It 1s because men with these agreements in
their hands relying upon them for their
gain, do not act towards the public and third
persons as they would without them under
the stimulus of competing opposition.”
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Conclusion.

It is respectfully submitted that the judgment
brought up for review be reversed and that the
proceedings brought up be reversed, set aside,

and for nothing holden.
Dated November 21st, 1916.
Respectfully submitted,

J. EMIL WALSCHEID,

Attorney for and of Counsel
with Prosecutor.






Page
Notice of Appeal................. M ttrrrrrrrrrrrrar i ————— 1
Writ of Certiorarl .....coccoeeeiiiiiiiviviiieniiiinnnnnn.. - 1
Endorsement on Writ.......... e ———————— .2
Return to W rit...coooeeiiiiiiiiiiicieeeee, — 3
Reasons ....... . — S fP
Rule for Depositions.....cccoeeeeeeiiiiieiiiiiieeeeeeeiinnn. 71
Certificate of Commissioner........... ————— 236
Opinion ------=-msmmmeme coeeeeeees frmmmm e e AT
Rule for Affirmance----------s--mmmmommme e oo
Depositions.
Witnesses for Prosecution.

Wm. T. S. Crichfield—

Direct ™

Cross — A

Re-Direct------ N

Re-Cross ... QL
Jos. Mnrpliy—

Direct..oeeeiiiiiiiiiiiiiieeeeii — e N3

Cross_ ee el A

Witnesses for Defendant.

Max Miller—

Direct®*----------- e mmmmmmmaaae 13®



Thomas Cavanagh—

Direct......

Re-Re-Direct

George L. Fellows—
Direct... YN £

Cross .......
Re-Direct........

John Manly—
Direct......
Cross .eeeeeee. _ ino
Joseph 0. Whittemore—
Direct......
Cross ..eeccnees

Re-Direct........

onn

William T. S. Crichfield (Recalled)—
Direct...........

Cross

Exhibits.

Offered. P ’td.

P loinnnns 74 OBy

P.2.......... 10
P.3ierrrenanns 75 246
P.4—Map of this improvement not

Printed.
P-5—Specifications (printed in re-

turn)

D.1—Map of Ferry Street and other
street not improved with as-
phalt. (Not printed)



p 5—of June
cation
p g—of June
cation
p.7— of June
cation
p g— of June

cation

111

Offered.

2— same D.l for identifi-

Page
P’td.

248

250

251

253






1

Notice of Appeal.

(Filed July 24, 1916).

New 31?rOpy §>uprpmf (flour!

Max Miller,
Prosecutor, 1

vs. I Notice of
/| Appeal.
Mayor and Council of the City 1
of Hoboken, Et. Als., 1

Defendants. 1

To John J. Fallon, Esq., Attorney for the City
of Hoboken, and Daniel A. Haggerty, City Clerk;
and Messrs. Collins & Corbin, Attorneys for Wil-
liam T. S. Crichfield:

Sirs:

PLEASE TAKE NOTICE that Max Miller,
prosecutor in the above named case, appeals to
the Court of Errors and Appeals from the judg-
ment entered in this cause on the following

grounds:

20

1. Because the Supreme Court refused to find

that the specifications and plans upon which pro-
posals were received for the contemplated im-
provement do not furnish to prospective bidders
a common standard for bidding upon the work
and prevent fair competition between them, since:

(a) The specifications provide for the taking
up and removing of such curb as may be con-
demned by the City Surveyor in charge of the
work without setting up any standard of what

shall be considered bad curb, resetting the present

30



30

40

il
Notice of Appeal.

curb where directed, and setting new curb where
considered necessary by the City Surveyor in
Charge.

(b) The specification« provide for the furnishing
of such filling as may be needed and doing such
excavation and grading as may be required to
permit the new pavement on a concrete foundation
to conform to the lines and grades required by
the plans when said plans show no such lines and
grades.

(¢c) The specifications provide that the concrete
to be used upon said work shall be mixed in a box
by hand, but it provides that the City Surveyor
in Charge may extend to the contractor permission
to mix the same by machine.

(d) The Board of Commissioners reserves the
right to omit any of the items bid on in this speci-
fication in whole or in part if deemed for the best
interest of the City to do so, and to alter, vary
or extend the work without recourse on the part
of the successful bidder for any claims or damages
therefor.

(e) The contractor will be required to do all
additional work beyond that described and bid
for>wllich is necessary to make the roadway com-
plete in every respect according to the intent and
meaning of the plans and specifications if ordered
to do so by the Board of Commissioners or City
Surveyor in Charge, and will be paid for at actual
cost plus 10 per cent, added thereto for profit in
compliance with the laws governing such work.

(f) The plans show no grades at which the fin-
ished pavement shall be laid, but instead bear an

endorsement which reads as follows ¢
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Notice of Appeal.

“Red lines and figures indicate the estab-
lished grade; black lines and figures indi-
cate the present surface, the extent to which
the present grade shall be raised is to be
determined by the Director of Streets and
Public Improvements during the progress
of the work.”’

2. Because the Supreme Court refused to find
that the specifications and plans without lawful
authority therefor provided for the making of sev-
eral independent improvements in a single pro-
ceeding.

3. Because the Supreme Court refused to find
that there was no actual or real competition be-
tween the two bidders submitting proposals, the
successful bidder being the salaried employee of
the other bidder and the other bidder being actu-
ally secretly interested in the performance of the
successful bid, which bid by reason of agreement
between the two bidders was excessive and ex-
orbitant.

4. Because the Supreme Court found that the
specifications brought up for review furnished a
common standard for bidding.

5. Because the Supreme Court found that the
contract contemplated is a single contract and not
to be regarded as so many separate and distinct
contracts as there were streets to be repaired.

6. Because the Supreme Court found that as-
suming the contention of prosecutor to be correct
and that Crichfield and the Uvalde Company are
identical in interest, it would not be justified in
setting the contract pside.

J. EMIL WALSCHEID,
Attorney for Appellant.

20

30
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NEW JERSEY, ss.:

(Seal)

THE STATE OF NEW JER-
SEY to Mayor and Council of
the City of Hoboken, Daniel A.
Haggerty, Clerk of said City,

Greeting:

We being willing for certain reasons to be cer-
tified of a certain resolution adopted by the Board
of Commissioners of the City of Hoboken on the
3rd day of May, A. D. 1916, and finally passed and
adopted by said Board of Commissioners on the
17th day of May, A. D. 1916, awarding a contract
for the grading and paving with asphalt or a con-
crete foundation of Madison Street, from Ferry
Street to about two hundred and twenty-five
(225") feet north of Second Street; Jefferson
Street from Ferry Street to about two hundred
and twenty-five (225') feet north of Second Street;
Adams Street from Newark to Second Streets;
Clinton Street from Newark to First Streets;
Willow Avenue from Ferry to Third Streets;
Park Avenue from Ferry to Fourth Streets;
Bloomfield Street from Ferry to Newark Streets
and from First to Fourth Streets; Second Street
from Bloomfield Street to Willow Avenue, in the
City of Hoboken, together with all matters and
proceedings of the Board of Commissioners of the
City of Hoboken, touching and concerning the
same, do command you that the said resolution
together with all matters and proceedings touch-
ing and concerning the same to our Supreme
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Writ.

Court of Judicature at Trenton, on the 25th day
of May, A. D. 1916, you certify and send, together
with this writ, that therein may be done what of
right and according to the laws and the constitu-
tion of this State ought to be done.

Witness: William S. Gummere, Esquire, Chief
Justice of our Supreme Court at Trenton, this
23rd day of May, in the year of Our Lord, One
Thousand Nine Hundred and Sixteen.

WM. C. GEBHARDT,
Clerk.
J. Emil Walscheid,
Attorney.

Findorsenent on Wiit.
NEW JERSEY SUPREME COURT.

MAX MILLER,
Prosecutor,
VS.
MAYOR AND COUNCIL OF THE CITY OF
HOBOKEN, DANIEL A. HAGGERTY, Clerk,

and WILLIAM T. S. CRITCHFIELD,
Defendants.

WRIT OF CERTIORARI.

Returnable, May 25, 1916.
J. Emil Walscheid,
Attorney for Prosecutor,
27 Bergenline Avenue,
Town of Union, N. J.

I allow this writ. Let it be sealed. To be ar-

gued orally at June Term 1916.
F. J. SWAYZE,

J. S. C.
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JEttt dkraey Supreme (Ut

Max Miller,
Prosecutor,

VS. On Certiorari.

Mayor and Council of the City
of Hoboken, Daniel A. Hag -
gerty , Clerk, and William
T. S. Critchfield,

Return to
Writ.

Defendants.

In obedience to the command of the writ of cer-
tiorari in the above-entitled cause, the Board of
Commissioners of the City of Hoboken, for and
in behalf of the Mayor and Council of the City of
Hoboken, and Daniel A. Haggerty, City Clerk of
the City of Hoboken, within named, do hereby cer-
tify and send to the Supreme Court of the State
of New Jersey the resolutions adopted by the
Board of Commissioners of the City of Hoboken
on the third day of May, 1916, and finally passed
and adopted by said Board of Commissioners on
the seventeenth day of May, 1916, awarding a
contract for the grading and paving with asphalt
of a concrete foundation of Madison Street, from
Ferry Street to about 225 feet north of Second
Street; Jefferson Street from Ferry Street to
about 225 feet north of Second Street; Adams
Street from Newark to Second Streets; Clinton
Street from Newark to First Streets; Willow Ave-
nue from Ferry to Third Streets; Park Avenue
from Ferry to Fourth Streets; Bloomfield Street
from Ferry to Newark Streets, and from First to

A
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Return to Writ*

Fourth Streets; Second Street from Bloomfield
Street to Willow Avenue, in the City of Hoboken,
together with all matters and proceedings of the
Board of Commissioners of the City of Hoboken
touching and concerning the same, as within com-
manded, as by the transcript under the seal of the
City of Hoboken hereto annexed more fully ap-

pears. \I i1

BOARD OF COMMISSIONERS OF THE CITY

OF HOBOKEN,
By P. R. GRIFFIN,

Mayor.
Attest :
Daniel A. Haggerty,
City Clerk.
(Seal)

NEW JERSEY, ss.:

(Seal)
THE STATE OF NEW JER-
SEY to Mayor and Council of
the City of Hoboken, Daniel A.
Haggerty, Clerk of said City,
Greeting:

We being willing for certain reasons to be cer-
tified of a certain resolution adopted by the Board
of Commissioners of the City of Hoboken on the
3rd day of May, A. D. 1916, and finally passed
and adopted by said Board of Commissioners on
the 17th day of May, A. D., 1916, awarding a con-
tract for the grading and paving with asphalt or
a concrete foundation of Madison Street, from

Ferry Street to about two hundred and twenty-five
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(2250 feet north of Second Street; Jefferson
Street from Ferry Street to about two hundred
and twenty-five (225') feet north of Second Street;
Adams Street from Newark to Second Streets;
Clinton Street from Newark to First Streets;
Willow Avenue from Ferry to Third Streets;
Park Avenue from Ferry to Fourth Streets;
Bloomfield Street from Ferry to Newark Streets
and from First to Fourth Streets; Second Street
from Bloomfield Street to Willow Avenue, in the
City of Hoboken, together with all matters and
proceedings of the Board of Commissioners of
the City of Hoboken, touching and concerning the
same, do command you that the said resolution
together with all matters and proceedings touch-
ing and concerning the same to our Supreme
Court of Judicature at Trenton, on the 25th day
of May, A. D. 1916, you certify and send, together
with this writ, that therein may be done what of
right and according to the laws and the constitu-
tion of this state ought to be done.

Witness: William S. Gummere, Esquire, Chief
Justice of our Supreme Court at Trenton, this
23rd day of May, in the year of Our Lord, One

Thousand Nine Hundred and Sixteen.

WM. C. GEBHARDT,
Clerk.

J. Emil Walscheid,
Attorney.
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Return to Writ.

EXTRACTS FROM THE MINUTES OF A
REGULAR MEETING OF THE BOARD OF
COMMISSIONERS OF THE CITY OF HOBO-
KEN, NEW JERSEY, HELD APRIL 12TH
1916.

PRESENT, Commissioners Bach, Londrigan,
McFeely, Schmulling and Mayor Griffin.
ABSENT, None.

City Surveyor, Joseph 0. Whittemore, also sub-
mitted plans and specifications for the grading
and repaving with asphalt on a concrete founda-
tion of Madison Street from Ferry Street to about
225' north of Second Street, Jefferson Street from
Ferry Street to about 225' north of Second street,
Adams Street from Newark to Second Streets,
Clinton Street from Newark to First Streets, Wil-
low Avenue from Ferry to Third Streets, Park
Avenue from Ferry to Fourth Streets, Bloomfield
Street from Ferry to Newark Streets and from
First to Fourth Streets, Second Street from
Bloomfield Street to Willow.Avenue, in the City
of Hoboken, N. J.

Received and referred to the Director, Depart-
ment of Streets and Public Improvements.

By Commissioner Londrigan

WHEREAS, Madison Street from Ferry Street
to about two hundred and twenty-five feet north
of Second Street; Jefferson Street from Ferry
Street to about two hundred and twenty-five feet
north of Second Street; Adams Street from New-
ark Street to Second Street; Clinton Street from
Newark Street to First Street; Willow Avenue
from Ferry Street to Third Street; Park Ave-

nue from Ferry Street to Fourth Street; Bloom-
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field Street from Ferry Street to Newark Street
and from First Street to Fourth Street and Sec-
ond Street from Bloomfield Street to Willow Ave-
nue ; in the City of Hoboken, have been heretofore
paved and improved and assessments for benefits
for such paving and the making of such improve-
ments have been heretofore levied and imposed
upon the property specially benefited thereby,
and said streets have become out of repair, and
have fallen in such condition, that in the opinion
of the Board of Commissioners of the City of Ho-
boken, (the governing body of said City), it would
be of greater advantage to said City to remake,
repave and reimprove the aforesaid streets; there-
fore be it

RESOLVED, That the aforesaid streets be re-
paved and reimproved with asphalt pavement, laid
on a concrete foundation as per plans and speci-
fications to be prepared therefor as hereinafter
mentioned, and that the curbs of said streets be
reset, which said repavement and reimprovement,
the Board, of Commaissioners of the City of Hobo-
ken do hereby determine to be necessary; and be
it further

RESOLVED, That Joseph 0. Whittemore, City
Surveyor, be and he is hereby directed to draw
plans and specifications for the aforesaid repave-
ment and reimprovement, and that after the draw-
ing of said plans and specifications and the ap-
proval thereof by the Board of Commissioners of
the City of Hoboken, such plans and specifications
be filed with the City Clerk, who shall thereupon
advertise according to law for proposals or bids
for the making of such repavement and reimprove-

ment, which advertisement is hereby directed to
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be made in accordance with the statute in such
case made and provided.

Adopted by the following vote:

Yeas, Commissioners Bach, Londrigan, Mec-
Feely, Schmulling and Mayor Griffin.

Nays, None.

The Director, Department of Streets and Pub-
lic Improvements also submitted the following:

Hoboken, N. J., April 12th, 1916.

To the Honorable Board of Commissioners of the
City of Hoboken:

Gentlemen:

I hereby respectfully report that I have exam-
ined the plans and specifications as submitted by
Joseph 0. Whittemore, City Surveyor, for the
grading and repaving with asphalt on a concrete
foundation of Madison Street from Ferry Street
to about 225' north of Second Street, Jefferson
Street, from Ferry Street to about 225' north of
Second Street, Adams Street, from Newark to
Second Streets, Clinton Street, from Newark to
First Streets, Willow Avenue, from Ferry to
Third Streets. Park Avenue from Ferry to
Fourth Streets, Bloomfield Street, from Ferry to
Newark Streets and from First to Fourth Streets,
Second Street, from Bloomfield Street to Willow
Avenue, and would recommend their approval
and adoption.

Respectfully submitted,
(Signed) JAMES H. LONDRIGAN,
Director of the Department of Streets and Public

Improvements.
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On motion of Commissioner Londrigan, the re-
port of the Director was received and the plans
and specifications were approved and adopted by
the following vote:

Yeas, Commissioners Londrigan, McFeely and
Mayor Griffin.

Nay, Commissioner Schmulling.

Absent, Commissioner Bach. (Excused.)

CITY OF HOBOKEN
COUNTY OF HUDSON, N. J.

NOTICE TO CONTRACTORS.

Notice is hereby given that the Board of Com-
missioners of the City of Hoboken, N. J., will re-
ceive sealed proposals at a meeting of said Board
to be held on

WEDNESDAY, MAY 3, 1916,

at 10 o’clock A. M., at the City Hall, Hoboken,
N. J., for the grading and repaving with asphalt
on a concrete foundation of Madison Street from
Ferry Street to about 225 feet north of Second
Street; Jefferson Street, from Ferry Street to
about 225 feet north of Second Street; Adams
Street from Newark to Second Streets, Clinton
Street, from Newark to First Streets; Willow
Avenue, from Ferry to Third Streets; Park Ave-
nue from Ferry to Fourth Streets, Bloomfield
Streets from Ferry to Newark Streets and from
First to Fourth Streets; Second Street from
Bloomfield Street to Willow Avenue in the City of
Hoboken, in accordance with plans and specifica-
tions on file in the office of the City Clerk.

All proposals must be made out on blanks fur-
nished by the City Clerk and accompanied with a
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certified check in the sum of $5,000, order of Gus-
tav Bach, City Treasurer, together with a sworn
statement signed by a surety company (author-
1ized to do business in this State) or by two re-
sponsible freeholders of Hudson County, that they
will become surety for the bidder in a sum equal
to the amount of the bid in case a contract is
awarded to that bidder.

Proposals to be addressed to the Board of Com-
missioners of the City of Hoboken, endorsed “ Pro-
posals for grading and repaving with asphalt of
Madison Street, Jefferson Street, Adams Street,
Clinton Street, Willow Avenue, Park Avenue,
Bloomfield Street, and Second Street,” and
handed to the Clerk in open meeting when called
for in the regular order of business.

The Board,of Commissioners reserve the right
to reject any or all bids if deemed for the interest
of the City so to do.

By order of the Board of Commissioners.
Dated April 15, 1916.
DANIEL A. HAGGERTY, City Clerk.

STATE OF NEW JERSEY, )
COUNTY OF HUDSON, J

William Faas being duly sworn according to
law, upon his oath saith, that he i1s owner of the
“ Hudson County Post and Democrat,” a public
newspaper printed and published in the City of
Hoboken, County of Hudson and State of New
Jersey; that a notice, of which the annexed is a
true copy, was published in said newspaper on
the 15th day of April, 1916, and continued therein
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for three weeks successively thereafter, at least

once in each week to wit, on the 15th, 22nd and

29th April, making three publications in all.

(Signed) WILLIAM FAAS.
Sworn and subscribed before

me this 10th day of May, A. D.

1916.
(Signed) JOHN RICE,
Notary Public, N. J.
SEAL)

CITY OF HOBOKEN
COUNTY OF HUDSON, N. J.

NOTICE TO CONTRACTORS.

Notice is hereby given that the Board of Com-
missioners of the City of Hoboken, N. J., will re-
ceive sealed proposals at a meeting of said Board
to be held on

WEDNESDAY, MAY 3, 1916,

at 10 o’clock A. M., at the City Hall, Hoboken,
N. J., for the grading and repaving with asphalt
on a concrete foundation of Madison Street from
Ferry Street to about 225 feet north of Second
Street; Jefferson. Street, from Ferry Street to
about 225 feet north, of Second Street; Adams
Street from Newark to Second Streets, Clinton
Street, from Newark to First Streets; Willow
Avenue, from Ferry to Third Streets; Park Ave-
nue from Ferry to Fourth Streets, Bloomfield
Streets from Ferry to Newark Streets and from
First to Fourth Streets; Second Street from
Bloomfield Street to Willow Avenue in the City of
Hoboken, in accordance with plans and specifica-
tions on file in the office of the City Clerk.

10

40



2q

30

40

12

Return to Writ.

All proposals must be made out on blanks fur-
nished by the City Clerk and accompanied with a
certified check in the sum of $5,000, order of Gus-
tav Bach, City Treasurer, together with a sworn
statement signed by a surety company (author-
ized to do business in this State) or by two re-
sponsible freeholders of Hudson County, that they
will become surety for the bidder in a sum equal
to the amount of the bid in case a contract is
awarded to that bidder.

Proposals to be addressed to the Board of Com-
missioners of the City of Hoboken, endorsed “ Pro-
posals for grading and repaving with asphalt of
Madison Street, Jefferson Street, Adams Street,
Clinton Street, Willow Avenue, Park Avenue,
Bloomfield Street, and Second Street,” and
handed to the Clerk in open meeting when called
for in the regular order of business.

The Board of Commissioners reserve the right
to reject any or ball bids if deemed for the interest
of the City so to do.

By order of the Board of Commissioners.

Dated.April 15, 1916.

DANIEL A. HAGGERTY, City Clerk.

STATE OF NEW JERSEY, )
COUNTY OF HUDSON, j ’

Fred. A. Seide, being duly sworn according to
law, upon his oath saith that he is Asst. Manager
of the “ Hudson Observer,” a public newspaper
printed and published in the City of Hoboken,
County of Hudson and State of New Jersey; that
a notice, of which the annexed is a true copy, was
published in said newspaper on the 15th day of
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April, 1916, and continued therein for 4 insertions
thereafter April 18th, 21st, 26th and May 1st,
1916, making 5 publications in all.

(Signed) FRED A. SEIDE.

Sworn and subscribed before
me this 6th day of May A. D.,
1916.
(Signed) WILLIAM W. McQ)UEEN,
Notary Public of N. J.

EXTRACTS FROM THE MINUTES OF A
REGULAR MEETING OF THE BOARD OF
COMMISSIONERS OF THE CITY OF
HOBOKEN, NEW JERSEY, HELD MAY 3RD,
1916.

PRESENT, Commissioners Bach, Londrigan,
Schmulling and Mayor Griffin.

ABSENT, Commissioner McFeeley.

The Clerk at the direction of His Honor, Mayor
Griffin, pursuant to advertisement, called for pro-
posals for the grading and repaving on a con-
crete foundation with asphalt of Madison Street
from Ferry Street to about 225' north of Second
Street, Jefferson Street from Ferry Street to
about 225' north of Second Street, Adams Street
from Newark to Second Streets, Clinton Street
from Newark to First Streets, Willow Avenue
from Ferry to Third Streets, Park Avenue from
Ferry to Fourth Streets, Bloomfield Street from
Ferry to Newark Streets, and from First to
Fourth Streets, Second Street from Bloomfield
Street to Willow Avenue, in the City of Hobo-
ken, N. J., and two bids were received as follows:

10

20
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From Uvalde Asphalt Paving Co., 1 Broadway.

New York.

Per square yard for sheet asphalt pav-

ing including the work specified and all
work incidental thereto the sum of one
75/100  coeiiiiiiiies e, 3 reeeeeeeees raneas , $1.75
Per square yard for removing the pres-

ent stone block pavement including the
work specified and all work incidental
thereto the sum of Twenty cents................ 20
Per cubic yard for concrete including:

the work specified and all work inci-
dental thereto, the sum of Six Dollars. 6.00
Per cubic yard for filling including the
work specified and all work incidental
thereto, the sum of Seventy-Five cents. .75
Per cubic yard for excavation including-

the work specified and all work inciden-

tal thereto, the sum of Fifty cents....... .50

. Per lineal foot for old curb reset in-

cluding the work specified and all work
incidental thereto, the sum of One Dol-

LA e e
Per lineal foot for new curb furnished

an”™ 3 *nc’uc’ng the WOI*k specified and
all work incidental thereto, the sum of
forty-three cents .........ccccceevvvvvvvverenennnnnns 43
For each sewer manhole raised and re-
set including the work specified and all
work 1incidental thereto, the sum of
Five Dollars ........... 5.00
For each corner basin raised and re-
set, including the work specified and all
work incidental thereto, the sum of Five
Dollars .o, 5.00
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10. For each noiseless manhole cover Eight
50/100 Dollars .....ccccecoeeeeriineeenns . 8.50

From W. T. S. Crichfield, 54 Fifth St., Ho-
boken, N. J.:

1. For sheet asphalt paving including the
work specified and all work incidental ™
thereto, per square yard, the sum of
One Dollar, Fifty-Eight cent.................. 1.58
2. For removing the present stone block
pavement including the work specified
and all work incidental thereto, per
square yard, the sum of Twenty-five
()01 7= O .25
3. For concrete including the work speci-
fied, and all work incidental thereto, per
cubic yard, the sum of Five Dollars and
Seventy-five cents...ccocccrveeeeeiiiieernnnnn. 5.75
4. For filling including the work specified
and all work incidental thereto, per cu-
bic yard, the sumof Eighty-Five cents. .85
5. For excavation including the work
specified and all work incidental there-
to, per cubic yard, the sum of Sixty
cents ...occeeeeeeennnn. 60
6. For old curb, reset including the work 33
specified and all work incidental there-
to, per lineal foot the sum of Fifty-five
cents .cceeeieiiiieeeens .55
7. For new curb furnished and set includ-
ing the work specified and all work in-
cidental thereto per lineal foot, the sum
of Ninety-fivecents
8 For sewer manholes raised and reset
including the work specified and all
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work incidental thereto, each the sum

of Three Dollars, Fifty Cents.............. 3.50
9. For corner basins raised and reset in-

cluding the work specified and all work

incidental thereto, each the sum of

Seven Dollars .ooceoeeee v, 7.00
10. For each noiseless manhole cover the
sum of Five Dollars...cccccccoeeeeennnneen. . 5.00

Received and referred to the Director, Depart-
ment of Streets and Public Improvements:

Stillman and Van Siclen Chemical Laboratory
Co., Inc., submitted their report covering the tests
made of the samples submitted for asphalt pave-
ment which was as follows:

New York, May 2, 1916.

Mr. J, O. Whittemore, City Engineer,
1 Newark St., Hoboken, N. J.

Dear Sir:—

Enclosed please find report of tests of Bid-
der’s samples which were submitted to us by
the City Clerk on April 29th, 1916.

We are also returning herewith the certificates
which were submitted by the contractors with
these samples and samples of the finished pave-
ment.

Yours very truly,

Stillman & Van Siclen Chemical Labor-
atory Co., Inc.,
Per James V. Van Siclen.
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New York, May 2, 1916.

Mr. J. 0. Whittemore, City Engineer,
1 Newark St., Hoboken, N. J.

Dear Sir:

The samples of asphalt paving materials sub-
mitted in connection with the bids which the City
of Hoboken advertised to be received May 3rd,
1916, have been examined by ns and we report as
follows:

Uvalde Asphalt Paving Co., 1 Broadway, New
York, N. Y.
Sample of Refined Bermudez Lake Asphalt.
Sample of Liquid Asphalt Flux.
. Sample of Asphaltic Cement.
Sample of Crushed Stone.
Sample of Sand.
Sample of Powdered Inorganic Dust or Filler.
Sample of Finished Pavement as laid on 13th
Street and other Streets in Hoboken, N. J., and
manufactured at No. 2 Greene Street, Jersey
City, N. J.

Certificates referring to all of the above sam-

ples.
The above samples have been tested by us and
found to comply with your specifications.

W. T. S. Crichfield, 54 Fifth St., Hoboken, N. J
Sample of Refined Bermudez Lake Asphalt.
Sample of Liquid Asphalt Flux.

Sample of Asphaltic Cement.

Sample of Crushed Limestone.

Sample of Sand.

Sample of Powdered Inorganic Dust or Filler.

10
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Sample of Finished Pavement as manufac-
tured at No. 2 Greene St., Jersey City, and laid
on Washington St., Hoboken, N. J.

Certificates referring to all of the above
samples.

The above samples have been tested by us and
found to comply with your specifications:

Respectfully submitted,

(Signed) Stillman and Van Siclen Chem-

ical Lab. Co.

Received and referred to the Director, Depart-
ment of Streets and Public Improvements.

The Director, Department of Streets and Pub-
lic Improvements to whom was referred the com-
munication and report of Stillman and Van Sio-
len Chemical Laboratory Co., Inc., on tests made
of samples of asphalt paving materials, reported
in favor of receiving and placing the report on
file.

Commaissioner Londrigan moved that the re-
port of the Directory be received and the recom-.
mendation adopted.

Adopted by the following votes: Yeas, Com-
missioners Bach, Londrigan, McFeely, Schmull-
ing and Mayor Griffin.

Nays, none.

By Commissioner Londrigan:

The Director of the Department of Streets and
Public Improvements to whom was referred the
several bids presented for the grading and repav-
ing with asphalt on a concrete foundation of Madi-
son Street from Ferry Street to about 225' north
of Second Street, Jefferson Street from/ Ferry
Street to about 225' north of Second Street, Adams
Street from Newark to Second Streets, Clinton
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Street from Newark to First Strets, Willow Ave-
nue from Ferry to Third Streets, Park Avenue
from Ferry to Fourth Streets, Bloomfield Street
from Ferry to Newark Streets and from First to
Fourth Streets, Second Street from Bloomfield
Street to Willow Avenue, in the City of Hoboken
in accordance with the plans and specifications
prepared therefor by Joseph 0. Whittemore,
City Engineer and Surveyor, which said plans
and specification were approved by the Board of
Commissioners of the City of Hoboken, April 12,
1916, hereby reports that he has carefully exam-
ined the aforesaid bids and that W. T. S. Crich-
field is the lowest responsible bidder for said
work, and said Director therefore recommends the
adoption of the following resolution.
RESOLVED, That the contract for the repav-
ing and reimprovement with asphalt on a concrete
foundation of Madison Street from Ferry Street
to- about 225' north of Second Street, Jefferson
Street from Ferry Street to about 225' north of
Second Street, Adams Street from Newark to
Second Streets, Clinton Street from Newark to
First Streets, Willow Avenue from Ferry to Third
Streets, Park Avenue from Ferry to Fourth
Streets, Bloomfield Street from Ferry to Newark
Streets and from First to Fourth Streets, Second
Street from Bloomfield Street to Willow Avenue,
in the City of Hoboken in accordance with the
plans and specifications prepared therefor by

Joseph 0. Whittemore, City Engineer and Sur-

veyor, approved by the Board of Commissioners
of the City of Hoboken, April 12, 1916, be and is
hereby awarded to W. T. S. Crichfield, the lowest
responsible bidder therefor, at the unit prices

30
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mentioned in his proposal, or bid, submitted to
the Board of Commissioners of the City of Hobo-
ken at a meeting of said body held May 3 191fi.
and be it further

RESOLVED, That the Corporation Attorney
be and be is hereby directed to draw up the neces-
sary bond and agreement to be executed by said
W. T. S. Crichfield for the aforesaid work, and be
it further

RESOLVED, That the City Clerk be and he is
hereby directed to place on file all other bids sub-
mitted to the Board of Commissioners for the
aforesaid work.

Commissioner Londrigan moved that the reso-
lution be received and laid on the table for at
%(_aast two weeks for the purpose of public inspec-
on.

Adopted by the following vote:

Yeas, Commissioners Bach, Londrigan, Mec-
Feely and Mayor Griffin.

Nay, Commissioner Schmulling.

By Mayor Griffin and all the Commissioners:

AN ORDINANCE AUTHORIZING THE IS-
SUANCE of 205,000.00 STREET RE-IMPROVE-
MENT BONDS OF THE CITY OF HOBOKEN.

WHEREAS, Pursuant to Chapter 210 of the
Laws of 1907, this Board of Commissioners of the
City of Hoboken, being the governing body of said
City, has, by resolution adopted on April 12,1916,
decided upon the necessity of the re-improvement
of the following streets of said City, namely:
Newark Street from Bloomfield Street to Park
Avenue and from Willow Avenue west to the City
bne>Ferry Street, from Jefferson Street west to
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the City line, Second Street, from Washington
Street to Bloomfield Street, Grand Street from
Fifth Street to Eighth Street, Sixth street from
Clinton Street to about 100 feet west of Grand
Street, Sixth Street, from about 100 feet west of
Adams Street to about 100 feet west of Jefferson
Street', Adams Street from Fifth Street to Sixth
Street, Fifth Street from Adams Street to Jeffer-
son Street and Fifth Street from Washington
Street to Bloomfield Street; and by resolution
adopted on said date has decided upon the neces-
sity of the reimprovement of the following streets
of said City, namely: Madison Street from Ferry
Street to about two hundred and twenty-five feet
north of Second Street; Jefferson Street from
Ferry Street to about two hundred and twenty-
five feet north of Second Street; Adams Street
from Newark Street to Second Street; Clinton
Street from Newark Street to First Street; Wil-
low Avenue from Ferry Street to Third Street;
Park Avenue from Ferry Street to Fourth Street;
Bloomfield Street from Ferry Street to Newark
Street and from First Street to Fourth Street
and Second Street from Bloomfield Street to Wil-
low Avenue; and had caused plans and specifica-
tions for the work to be done to be drawn and has
advertised for proposals for bids for the making
of such reimprovement, and has, by resolution
introduced on May 3, 1916, and finally passed on
May 17,1916, let the contracts for such reimprove-
ment and awarded the same, as provided in said
Act; and

WHEREAS, The full contract price and all
other expenses incidental to making such reim-
provement and the bond issue authorized therein
amounts to $205,000.00.

30
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NOW, THEREFORE, THE BOARD OF COM
MISSIONERS OF THE MAYOR AND COUN-
CIL OF THE CITY OF HOBOKEN DO OR
DAIN:

Section 1. Pursuant to said act and for the pur
pose of procuring funds wherewith to meet the
cost and expense of making such reimprovement
including the full contract price, and of all other
expenses incidental to making such reimprove-
nient and the bond i1ssue herein authorized, bonds
of the City of Hoboken shall be issued in the ag-
gregate principal amount of Two Hundred and
Five Thousand Dollars ($205,000.00). Said bonds
.11 be 205 in number, numbered from 1 to 205
inclusive; of the denomination of $1,000 each
shall be dated June 1, 1916, and shall be payable

une 1,1946. They shall bear interest at the rate
° four and one-half per centum per annum, pav-
able semi-annually on the first days of June and
December m each year until maturity. Both prin-
cipal and interest of said bonds shall be payable
at the office of the City Treasurer of said city, in
gold com of the United States of America, of or
equal to the present standard of weight and fine-
ness. Said bonds shall be coupon bond, register-
able at the option of the holder either as to prin-
cipal only or as to both principal and interest.
,, totom bonds shall be in substantially
the following form :
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No. $1,000

UNITED STATES OF AMERICA
STATE OF NEW JERSEY
CITY OF HOBOKEN

STREET RE-IMPROVEMENT BOND.

The Mayor and Council of the City of Hoboken,
a municipal corporation of the State of New Jer-
sey, for value received, promises to pay to the
bearer, or if this bond be registered, to the person
in whose name it is registered, the sum of One
Thousand Dollars ($1,000) on the first day of
June, 1946, with interest thereon from the date
hereof at the rate of four and one-half per centum
per annum, payable semi-annually on the first
days of June and December in each year, upon
presentation and surrender of the annexed cou-
pons as they respectively become due, or if this
bond be converted into a registered bond to the
person in whose name-it is registered. Both prin-
cipal and interest of this bond are payable in gold
coin of the United States of America of or equal
to the present standard of weight and fineness at
the office of the Treasurer of said City. This bond
may be registered as to principal by the holder in
his name on the books) of said City, kept in the
office of the City Comtroller, and such registration
shall be noted hereon, after which no valid trans-
fer hereof shall be made except on said books un-
til after registered transfer to bearer. Such reg-
istration shall not affect the negotiability of the
coupons, which shall continue to pass by delivery.
At the request of the holder this bond may be
converted into a fully registered bond, and the
coupons annexed hereto detached and canceled,

20
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and thereafter both principal and interest will he
payable to the person in whose name it is regis-
tered. This bond is one of an-issue of 205 bonds
of like date and tenor, numbered from 1 to 205,
inclusive, issued pursuant to an Act of the Legis-
lature of the State of New Jersey entitled: “ An
Act providing for the reimprovement of any
street, avenue, road or highway, or the portion
of such street, avenue, road or highway in any
city which has been heretofore improved and for
which improvement assessments for benefits have
been heretofore levied and imposed, and for the
isue of bonds to pay for said improvement,” ap-
proved May 15, 1907, constituting Chapter 210
of the Laws of 1907, and the acts amendatory
thereof and supplemental thereto, and an ordin-
ance of the Board of Commissioners of said City
entitled “ An Ordinance authorizing the issuance
of $205,000.00 Street Reimprovement Bonds of the
City of Hoboken,” duly adopted May 17, 1916.

It is hereby certified and recited that all condi-
tions, acts and things required by the Constitution
and Statutes of the State of New Jersey to exist,
to have happened and to be performed, precedent
to and in the issuance of this bond, exist, have
happened and have been performed, and that the
issue of bonds of which this is one, together with
all other indebtedness of said City, is not in ex-
cess of any constitutional or statutory limit of in-
debtedness, and the faith and credit of said City
are hereby irrevocably pledged to the punctual
payment of the principal and interest of this bond,
in accordance with its terms.

IN WITNESS WHEREOF, The Mayor and
Council of the City of Hoboken has caused this
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bond to be signed by the Mayor and Comptroller
of said City and the corporate seal of said City
to be hereunto affixed and attested by the City
Clerk, and the coupons hereto annexed to be au-
thenticated, by the fac-simile signature of said
Comptroller, and this bond to be dated June 1,
1916.

Mayor.

Comptroller.
Attest :

City Clerk.
(Registration Certificate.)

I hereby certify that at the request of the holder
of the within bond for its conversion into a regis-
tered bond, I have this day cut off and destroyed

coupons attached to said Bond numbered
from to , Inclusive, of the
amount and value of twenty-two and 50/100 Dol-
lars ($22.50) each, amounting in the aggregate to
dollars
($ ) and that the within bond is here-
by converted into a registered bond, with the prin-
cipal thereof and semi-annual interest thereon

payable to
assignee or legal representa-

tive.
Dated 19

Comptroller.

Jersey

20
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Date of j Name of Regis- |

Registration. | tered Holder. | Registered by
i |
1 I Comptroller.
1 ' |  Comptroller,
i. i ~
| Comptroller.

(Form of Coupon)

The Mayor and Council of the City of Hoboken,
New dJersey, will pay to the hearer on the first
day 19 , the sum of twenty-two
and 50/100 Dollars ($22.50) in gold coin of the
United States of America, of or equal to the
present standard of weight and fineness, at the
office of the Treasurer of said City, being six
months’ interest then due on its Street Re-
improvement Bond datediJune 1, 1916, and num-
bered.

Comptroller.

Section 3. For the purpose of-meeting the in-
terest on said bonds after the same shall become
an(® Prmc”Pa” th”~eof at maturity, there
shall be raised annually by tax, a sum sufficient to
meet such interest and principal as they become
due.

Section 4. The proceeds derived from the sale
of said bonds shall be deposited in the office of the
City Treasurer and shall be paid out only by him
on warrant or order of the Board of Commis-
sioners of the City of Hoboken.

Section 5. All ordinances and parts of ordi-
nances inconsistent herewith are hereby repealed.
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Section 6. This ordinance shall take effect ten
days after its final passage.

Commissioner Londrigan moved that the ordi-
nance pass its first reading as read and lay on the
table for at least two weeks for the purpose of
public inspection. Motion seconded by Commis-
sioner Bach.

Adopted by the following vote:

Yeas, Commissioners Bach, Londrigan, Me-
rely, Schmulling and Mayor Griffin.

Nays, None.

extracts from the minutes of a

regular meeting of the board of

COMMISSIONERS OF THE CiTJ OF HO-

BOKEN, NEW JERSEY, HELD MAY 17TH,
1916.

PRESENT, Commissioners Bach, Londrigan,

McFeely, Schmulling and Mayor Griffin.
ABSENT, None.

Commissioner Londrigan moved that the reso-
lution of award of contract.to W. T. S. Crichfield,
for the grading and repaving with asphalt on a
concrete foundation of Madison Street, from
Ferry Street to about 225 north of Second
Street, Jefferson Street from Ferry Street to
about 225' north of Second Street, Adams Street
from Newark to Second Streets, Clinton Street
from Newark to First Street, Willow Avenue
from Ferry to Third Streets, Park Avenue from
Ferry to Fourth Streets, Bloomfield Street from
Ferry to Newark Streets and from First Streets,
Second Street from Bloomfield Street to Willow
Avenue in the City of Hoboken, received and laid
on the table for two weeks at the meeting of the

1Q
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Board held May 3rd, 1916, be taken from the
table for adoption. Motion seconded by Commis-
sioner Bach.

Adopted by the following vote :

Yeas, Commissioners Bach, Londrigan, Me-
Feely and Mayor Griffin.

Nays, Commissioner Schmulling.

By Commissioner Londrigan:

The Director of the Department of Streets and
Public Improvements to whom was referred the
several bids presented for the grading and re
paving with asphalt on a concrete foundation of
Madison Street from Ferry Street to about 225
north of Second Street, Jefferson Street from
Ferry Street to about 225' north of Second Street,
Adams Street from Newark to Second Streets,
Clinton Street from Newark to First Streets,
Willow Avenue from Ferry to Third Streets,
Park Avenue from Ferry to Fourth Streets,
Bloomfield Street from Ferry to Newark Streets
and from First to Fourth Streets, Second Street
from Bloomfield Street to Willow Avenue in the
City of Hoboken in accordance with the plans and
specifications prepared therefor by dJoseph O.
Whittemore, City Engineer and Surveyor, which
said plans and specifications were approved by
the Board of Commissioners of the City of Ho-
boken, April 12, 1916, hereby reports that he has'
carefully examined the aforesaid bids and that
AY. T. S. Crichfield is the lowest responsible bid-
der for said work, and said Director therefore
recommends the adoption of the following resolu-
tion.

RESOLVED, That the contract for the repav-
ing and reimprovement with asphalt on a con-
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crete foundation of Madison Street from Ferry
Street to about 225' north of Second Street,
Jefferson  Street from  Ferry  Street to
about 225' north of Second Street,
Adams Street from Newark to Second Streets,
Clinton Street from Newark to First Streets,
Willow Avenue from Ferry to Third Streets,
Park Avenue from Ferry to Fourth Streets,
Bloomfield Street from Ferry to Newark Streets
and from First to Fourth Streets, Second Street
from Bloomfield Street to Willow Avenue, in the
City of Hoboken in accordance with the plans and
specifications prepared therefor by “Joseph O.
Whittemore, City Engineer and Surveyor, ap-
proved by the Board of Commissioners of the
City of Hoboken April 12, 1916, be and is hereby
awarded to W. T. S. Crichfield, the lowest re-
sponsible bidder therefor, at the unit prices men-
tioned in his proposal or bid, submitted to the
Board of Commaissioners of the City of Hoboken
at a meeting of said body held May 3rd, 1916, and
be it further

RESOLVED, That the Corporation Attorney
be and he is hereby directed to draw up the nec-
essary bond and agreement to be executed by said
W. T. S. Crichfield for the aforesaid work; and
be it further

RESOLVED, That the City Clerk be and he is
hereby directed to place on file all other bids sub-
mitted to the Board of Commissioners for the
aforesaid work.

Commissioner Londrigan moved for the adop-
tion of the resolution. Motion seconded by Com-
missioner Bach.

10
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Adopted by the following vote:

Yeas, Commissioners Bach, Londrigan, Mec-
Feely and Mayor Griffin.

Nay, Commissioner Schmulling.

Commaissioner Londrigan moved that the ordi-
nailce authorizing the issuance of $205,000 Street
Reimprovement Bonds of the City of Hoboken,
be taken from the table for its second reading
and read. Motion seconded by Commissioner
McFeely.

Adopted by the following vote:

Yeas, Commissioners Bach, Londrigan, Mec-
Feely, Schmulling and Mayor Griffin.

Nays, None.

The ordinance authorizing the issuance of
$205,000 Street Reimprovement Bonds of the
City of Hoboken, was then read.

Commaissioner Bach moved that the ordinance
pass its second reading as read. Motion seconded
by Commissioner Londrigan.

Adopted by the following vote :

Yeas, Commissioner Bach, Londrigan, Mec-
Feely, Schmulling and Mayor Griffin.

Nays, None.

Commissioner Londrigan moved that the ordi-
nance be taken up for its third and final reading
and read. Motion seconded by Commissioner Mc-
Feely.

Adopted by the following vote:

Yeas, Commissioners Bach, Londrigan, Mec-
Feely, Schmulling and Mayor Griffin.

Nays, None.
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By Commissioner Londrigan:

AN ORDINANCE AUTHORIZING THE IS-
SUANCE OF $205,000 STREET REIMPROVE
MENT BONDS OF THE CITY OF HOBOKEN.

WHEREAS, pursuant to Chapter 210 of the
Laws of 1907, this Board of Commissioners of
the City of Hoboken being the governing body of
said City, has, by resolution adopted on April 12,
1916, decided upon the necessity of the.re-
improvement of the following streets of said
City, namely: Newark Street from Bloomfield
Street to Park Avenue and from Willow Avenue
west to the City line, Ferry Street from Jefferson
Street west to the City line, Second Street from
Washington Street to Bloomfield Street, Grand
Street from Fifth Street to Eighth Street, Sixth
Street from Clinton Street to about 100 feet west
of Grand Street, Sixth Street from about 100 feet
west of Adams Street to about 100 feet west of Jef-
ferson Street, Adams Street from Fifth Street to
Sixth Street, Fifth Street from Adams Street to
Jefferson Street and Fifth Street from Washing-
ton Street to Bloomfield Street ; and by resolution
adopted on said date has decided upon the neces-
sity of the reimprovement of the following streets
of said city, namely: Madison Street from Ferry
Street to about two hundred and twenty-five feet
north of Second Street; Jefferson Street from
Ferry Street to about two hundred and twenty-
five feet north of Second Street; Adams Street
from Newark to Second Street; Clinton Street
from Newark Street to First Street; Willow Ave-
nue from Ferry Street to Third Street; Park
Ayenue from Ferry Street to Fourth Street;
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Bloomfield Street from Ferry Street to Newark
Street and from First Street to Fourth Street
and Second Street from Bloomfield Street to Wil-
low Avenue ; and has caused plans and specifica-
tions for the work to be done to be drawn and
has advertised for proposals for bids for the
making of such reimprovement, and has, by reso-
lution introduced on May 3, 1916, and finally
passed on May 17, 19.16, let the contracts for such
reimprovement and awarded the same, as pro-
vided in said Act; and

WHEREAS, The full contract price and all
other expenses incidental to making such reim-
provement and the bond issue authorized therein
amounts to $205,000.00.

NOW, THEREFORE, THE BOARD OF
COMMISSIONERS OF THE MAYOR AND
COUNCIL OF THE CITY OF HOBOKEN DO
ORDAIN:

Section 1. Pursuant to said act and for the pur-
pose of procuring funds wherewith to meet the
cost and expense of making such reimprovement,
including the full contract price, and of all other
expenses 1ncidental to making such reimprove-
ment and the bond issue herein authorized, bonds
of the City of Hoboken shall be issued in the ag-
gregate principal amount of Two Hundred and
Five Thousand Dollars ($205,000.00). Said bonds
shall be 205 in number, numbered from 1 to 205,
inclusive, of the denomination /of $1,000 each,
shall be dated June 1, 1916, and shall be payable
June 1, 1946. They shall bear interest at the
rate of four and one-half per centum per annum,
payable semi-annually on the first days of June
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and December in each year until maturity. Both
principal and interest of said bonds shall be pay-
able at the office of the City Treasurer of said

City, in gold coin of the United States of Amer-

1ca, of or equal to the present standard of weight
and fineness. Said bonds shall be coupons bond,
registerable at the option of the holder either as
to principal only or as to both principal and in-
terest.

Section 2. Said bonds shall be in substantially
the following form:

No. $1,000

UNITED STATES OF AMERICA
STATE OF NEW JERSEY
CITY OF HOBOKEN

STREET RE-IMPROVEMENT BOND.

The Mayor and Council of the City of Hoboken,
a municipal corporation of the State of New Jer-
sey, for value received, promises to pay to the
bearer, or, if this bond be registered, to the per-
son in whose name it is registered, the sum of One
Thousand Dollars ($1,000) on the first day of
June, 1946, with interest thereon from the date
hereof at the rate of four and one-half per centum
per annum, payable semi-annually on the first
days of June and December in each year, upon
presentation and surrender of the annexed cou-
pons as they respectively become due, or if this
bond be converted into a registered bond to the
person in whose name it is registered. Both prin-
cipal and interest of this bond are payable in gold
coin of the United States of America of or equal
to the present standard of weight and fineness at

40
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the office of the Treasurer of said City. This bond
may be registered as to principal by the holder in
his name on the books of said City, kept in the
office of the City Comptroller, and such registra-
tion shall be noted hereon, after which no valid
transfer hereof shall be made except on said books
until after registered transfer to bearer. Such
registration shall not affect the negotiability of
the coupons, which shall continue to pass by de-
livery. At the request of the holder this bond may
be converted into a fully registered bond, and the
coupons annexed hereto detached and canceled,
and thereafter both principal and interest will be.
payable to the person in whose name it is regis-
tered. This bond is one of an issue of 205 bonds

like date and tenor, numbered from 1 to 205,
inclusive, issued pursuant to an Act of the Legis-
lature of the State of New Jersey entitled: “ An
Act providing for the reimprovement of any
street, avenue, road or highway, or the portion
of such street, avenue, road or highway in anv
city which has been heretofore improved and for
which improvement assessments for benefits have
been heretofore levied and imposed, and for the
issue of bonds to pay for said improvement,’’ ap-
proved May 15, 1907, constituting Chapter 210 of
the Laws of 1907, and the acts amendatory thereof
and supplemental thereto, and an ordinance of
the Board of Commissioners of said City entitled
“ An Ordinance authorizing the issuance of $205,-
000.00 Street Reimprovement Bonds of the City
of Hoboken,” duly adopted May 17, 1916.

It is hereby certified and recited that all condi-
tions, acts and things required by the Constitu-
tion and Statutes of the State of New Jersey to
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exist, to have happened and to be performed,
precedent to and in the issuance of this bond,
exist, have happened and have been performed,
and that the issue of bonds of which thi& is one,
together with all other indebtedness of said City,
1s not in excess of any constitutional or statutory
limit of indebtedness, and the faith and credit of
said City are hereby irrevocably pledged to the
punctual payment of the principal and interest
of this bond, in accordance with its terms.

IN WITNESS WHEREOF, The Mayor and
Council of Hoboken has caused this bond to be
signed by the Mayor and Comptroller of said City
and the Corporate seal of said City to be here-
unto affixed and attested by the City Clerk, and
the coupons hereto annexed to be authenticated
by the fac-simile signature of said Comptroller,
and this bond to be dated June 1, 1916.

Mayor.

Comptroller.
Attest :

City Clerk.

(Registration Certificate.)

I hereby certify that at the request of the holder
of the within bond for its conversion into a regis-
tered bond, I have this day cut off and destroyed

coupons attached to said Bond, num-
bered from t° r inclusive’
of the amount and value of twenty-two and 50/100
Dollars ($22.50) each, amounting in the aggre-
gate to

30
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dollars ($ ) and that the within

bond 1s hereby converted into a registered bond,

with the principal thereof and semi-annual inter-
est thereon payable to

assignee or legal representa-

tive.

Dated 19

Comptroller.
Date of J Name of Regis- [

Registration. | tered Holder. | Registered by
1 | ~
I [ Comptroller.
20 1 |  Comptroller.
I |  Comptroller.

(Form of Coupon.)

The Mayor and Council of the City of Hoboken,

New Jersey, will pay to the bearer on the first

19 , the sum of twenty-two and

50/100 Dollars ($22.50) in gold coin of the United

States of America, of or equal to the present

30 standard of weight and fineness, at the office of

the Treasurer of said City, being six months ’ in-

terest then due on its Street Reimprovement Bond
dated June 1, 1916, and numbered

Comptroller.

Section 3. For the purpose of meeting the in-
terest on said bonds after the same shall become
due and the principal thereof at maturity, there
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shall be raised annually by tax, a sum sufficient
to meet such interest and principal as they be-
come due. . .

Section 4. The proceeds derived trom me sale
of said bonds shall be deposited in the office of
the City Treasurer and shall be paid out only by
him on warrant or order of the Board of Commis-
sioners of the City of Hoboken.

Section 5. All ordinances and parts of ordin-
ances inconsistent herewith are hereby repealed.

Section 6. This ordinance shall take effect ten
days after its final passage.

Commissioner Londrigan moved that the ordin-
ance pass its third and final reading as read. Mo-
tion seconded by Commissioner Bach.

Adopted by the following vote:

Yeas, Commissioners Bach, Londrigan, Mec-
Feeley,* Schmulling and Mayor Griffin.

Nays, None.

By Commissioner Londrigan:

RESOLVED, That City Surveyor, Joseph O.
Whittemore, be and he is hereby appointed Engi-
neer in charge of the work of grading and repav-
ing with asphalt on a concrete foundation and all
work incidental thereto of Madison Street from
Ferry Street to about 225' north of Second Street,
Jefferson Street from Ferry Street to about 225'
north of Second Street, Adams Street from New-
ark to Second Streets, Clinton Street from New-
ark to First Streets, Willow Avenue from Ferry
to Third Streets, Park Avenue from Ferry to
Fourth Streets, Bloomfield Street from Ferry to
Newark Streets and from First to Fourth Streets,
Second Streets from Bloomfield Street to Willow

20
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Avenue, in the City of Hoboken, and to be paid
for bis services according to law.

Adopted by the following vote:

Yeas, Commissioners Bach, Londrigan, Me-
Feely, Schmulling and Mayor Griffin,

Nays, None.

SPECIFICATIONS
FOR THE

Grading and repaving with asphalt on a concrete
foundation of Madison Street from Ferry Street
to about 225' north of Second Street, Jefferson
Street from Ferry Street to about 225' north of
Second Street, Adams Street from Newark to
Second Streets, Clinton Street from Newark to
1"rst Streets, Willow Avenue from Ferry to
Third Streets, Park Avenue from Ferry to Fourth
Streets, Bloomfield Street from Ferry to Newark
Streets and from First to Fourth Streets, Second
Street from Bloomfield Street to Willow Avenue,
in the City of Hoboken, N. J., in accordance with
the ordinances and plans for said improvements
and as provided for in the Charter and Laws
governing the City.
No. 1 Newark Street,
Hoboken, N. J.
J. 0. WHITTEMORE,
City Surveyor and Engineer-in-Charge.

The work to be done under this specification
consists in taking up and removing the present
stone block pavement, and such curb as may be
condemned by the City Surveyor-in-Charge, fur-
nishing new asphalt pavement and such other ma-
terial as may be required for laying the same,

<0 furnishing such filling as may be needed and do-
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ing such excavation and grading as may be re-
quired to permit the new pavement on a concrete
foundation to conform to the lines and grades re-
quired by the plans, straightening, regulating and
resetting the present curb where directed, setting
new curb where considered necessary by the City
Surveyor-in-Charge; resetting at a higher or
lower grade receiving basins and gutter stones
and sewer manhole heads, and doing such other
work as 1s necessary and incidental to the im-
provement of the above-mentioned streets; in ac-
cordance with the plans signed by J. 0. Whitte-
more, City Surveyor and dated April 12th, 1916,
and such other plans and detail drawings as may
be furnished from time to time for the proper
execution of the work and which must be taken as
a part of these specifications.

All material furnished and work done are to be
of the best quality and to be under the supervision
and to the satisfaction of the Director of Streets
and Public Improvements and the City Surveyor-
in-Charge. The work will not bo accepted by the
Board of Commissioners, unless completed ac-
cording to the plans and specifications and the
whole work left clean and in good order.

RIGHTS RESERVED BY THE BOARD OF
COMMISSIONERS.

The Board of Commissioners reserves the right
to reject any or all bids if deemed for the best in-
terest of the City to do so.

Prior to or during the progress of the work the
Board of Commissioners reserves the right to
undertake any construction or reconstruction of,
or making repairs to any sewer, basins, or any

20

30



1Q

30

40

40

Return to Writ.

appurtenances thereof, in the streets in which
the work 1s to be done, and for such purposes, the
Board of Commissioners reserves the right of
suspending work on any part of the street during
the construction of the same, without other com-
Pensation to the Contractor for such suspension
than extending the time for completing the work
as it may, in the opinion of the Engineer-in-
Charge, have been delayed by such suspension,
and the Contractor shall not interfere with any
person or persons who may be engaged therein.

The Board of Commissioners reserves the right
to omit any of the items bid on in this specifica-
tion in whole or in part if deemed for the best
interest of the City to do so and to alter, vary or
extend the work without recourse on the part of
the successful bidder for any claims or damages
therefor.

The Director of Streets and Public Improve-
ments shall have entire control of the work and
determine how much and what portion.of the
street may be taken up and closed to traffic by the
Contractor in the prosecution of his work.

The work must be commenced at such points as
the Director of Streets and Public Improvements
shall determine and must be prosecuted in such a
way as to leave room for pedestrians to pass up
and down the sidewalks and over crossings, and
to interfere as little as possible with the travel
of ordinary vehicles and to permit the running of
street cars with as little delay as possible and to
permit those in charge of the gas pipes to arrange
the appurtenances of their mains, where neces-
sary, so as to conform to the new grades of the
pavement.
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In case the Contractor, in the opinion of the
City Surveyor-in-Charge, unnecessarily delays
the work or refuses to carry out any stipulation
of his contract, or fails to pay promptly for work
done or material furnished, he may be notified to
do the work, furnish the materials, or pay for the
same within a specified time by the said City Sur-
veyor, and at the expiration of that time if the
work be still not done or said payments not made,
the Board of Commissioners and City Surveyor
may notify said Contractor to discontinue his work
under this agreement, and thereupon employ as
many men and furnish such material as they may
consider necessary, and do said work and settle
said unpaid claims for labor and materials and
deduct the expense thus incurred from any pay-
ments that may become due the Contractor under
this agreement.

In case of failure of the Contractor to promptly
pay for labor and materials, the Board of Com-
missioners hereby expressly reserves the right
to make such payments out of any money due the
contractor if such claims shall have been properly
substantiated. *

The contractor cannot make any assignment of
his contract withoqt the consent of the Board of
Commissioners and of his bondsmen and until full
security has been given for all claims for labor
and materials.

REQUIREMENTS OF BIDDERS.

Bidders must examine the location of all the
work proposed to be done under this specifica-
tion, make their own estimate of quantities and
extent of the work proposed and the condition to
be met.

40
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Bidders must bid on each and every item here-
in called for, giving a separate price per unit of
quantity.

Bidders must accompany their bids with a cer-
tified check upon a National Bank, drawn to the
order of and payable to the City of Hoboken, N.
J., in the sum of five thousand dollars to be for-
feited to the City as liquidated damages in the
event the bidder refuses to enter into the contract
and furnish the bond required in the event the
contract is awarded .to him. Said check to be
filed in a separate envelope from the bid, so
marked as to indicate the bid which it is filed with
and unless each bid shall be accompanied with
such check, the bid will not be opened or consid-
ered -

No checks will be returned to the person filing
the same until after the contract is actually signed
by the successful bidder to whom the contract may
be awarded and until such time as the successful
bidder has completed twenty-five hundred yards
of pavement in accordance with the contract and
the specifications.

Prices bid will include all maintenances required
under the guarantee bond.

Bids must be made out on blanks furnished at
the City Clerk’s Office, all bids stated,both in fig-
ures and in writing and handed to the City Clerk
in open meeting when bids are called for in the
regular order of business.

Each bid must be accompanied by a statement
signed by a surety company or by two responsible
Freeholders of Hudson County and attested by a
Notary Public that they will become surety jointly
in the sum equal to the amount of the bid for the
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proper performance of that contract in case the
same 1s awarded to that bidder.

Bids must include all labor and materials re-
quired on the work and its approaches. Also all
losses and damages to persons or property aris-
ing from the nature of the work, or from the ac-
tion of the elements or from unforseen obstruc-
tion or difficulties encountered in the prosecution
of the work, and all expense and work incidental
to the same or growing out of it.

Bidders must deposit with the City Clerk five
days before presentation of bid samples of ma-
terial which they propose to use on the work.

Two samples of asphalt pavement of the re-
quired dimensions and quality giving the name
and place of manufacture together with the follow-
ing materials intended to be used.

a. A sample of not less than two pounds of re-
fined natural asphalt, together with a certificate
stating the name of the asphalt and where same
was mined.

b. A sample of not less than two pounds of li-
quid asphalt flux, accompanied by a certificate
stating where same is mined, and giving its fire
and flash tests and its specific gravity.

c. A sample of not less than two pounds of as-
phaltic cement, together with a certificate stating
the formula used in this composition, all quanti-
ties being expressed in pounds.

d. A sample of not less than two pounds of
crushed stone to be used in the binder mixture.

e. A sample of not less than two pounds of sand
to be used in the asphalt wearing surface, together
with a certificate showing what proportion of
same passes a two hundred (200), one hundred

30



30

44

Return to Writ.

(w'003, eighty (80), forty (40), and ten (10) mesh
screens.

f. A sample of not less than two pounds of

powdered inorganic dust or filler to be used in
the asphalt wearing surface mixture, together
with a certificate stating the kind of material
from which it is made, and the percentage of
which passes a two hundred (200) mesh screen.

Bidders must give a statement attested by a
Notary Public of dates and all places when and
where within a radius of fifty’ miles of Hoboken,
the materials of which he has furnished a sample
have been used.

The filing of the above samples and statements
are required to enable the Engineer-in-Charge
to make tests of the same for the purpose of mak-
ing comparisons of the actual wearing qualities
of similar materials and work, done elsewhere
and under similar traffic conditions, and no bids
will be received unless the above requirements
are fulfilled within the time herein specified.

All bidders are cautioned that in no case will
they be permitted to use materials either in quan -
tity or quality different from those herein speci-
fied and all bids containing proposals in any way
different from what i1s called for in these speci-
fications will be rejected as informal.

BONDS.

The Contractor must give a guarantee bond in
the sum of one-third of the amount of his bid as
determined by the estimate of the City Surveyor-
m-Charge. The guarantee bond must be entered
into by a surety company authorized and op-
erating in accordance with the laws of the State
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of New Jersey, guaranteeing the pavement for a
period of ten (10) years from the date it 1is
opened for traffic, aiid during said period all de-
fects in the pavement due to its proper use as a
roadway must be made good and repaired with-
out additional expense to the City and to the sat-
isfaction of the Board of Commissioners, except
such portion of the street included in the railway
area.

The contractor, during the period of said guar-
antee, shall also replace the pavement where it
has been removed to make sewer, water, gas or
any other connections or openings for which per-
mits have been issued by the City and for which
work the contractor shall receive the original
price bid per square yard. The Contractor will
receive no further compensation for the repair of
any damaged or sunken pavement once laid by
him over such openings, exc.ept as provided for
in this contract for maintenance and repairs.

During the period of the contract the Contrac-
tor shall immediately restore to proper grade
and replace such material which by reason of de-
fective work or settlement may need such restora-
tion.

Repairs made by the Contractor, but not caused
by defective material or work shall be paid for at
the price bid for such material in place. In case
the Contractor fails to make such repairs the
City shall have the right to make such repairs at
the Contractor’s expense.

Just previous to the expiration of the guaran-
tee period the entire work shall be inspected and
any defects or failure due to faulty material or
workmanship shall be immediately repaired by
the Contractor without expense to the City.

20
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All bids not in conformity with the above re-
quirements will be rejected as informal.

PAYMENTS.

Payments will be made as the work progresses
in sums of not less than three thousand dollars
($3,000.) by warrants based upon certificates is-
sued by the City Surveyor-in-Charge of 80% of
the work done and material furnished, measured
in place.

The entire amount of money retained under
this agreement will be paid on the acceptance of
the work by the Board of Commissioners.

GENERAL DUTIES OF THE CON-
TRACTOR.

The Contractor must entirely complete all the
work designated by the Director of Streets and
Public Improvements at the rate of six hundred
(600) square yards per working day.

Further provisions will be found in the agree-
ment or contract of which these specifications
form a part.

The contractor will be required to do all addi-
tional work beyond that described and bid for,
which 1s necessary to make the roadway complete
In every respect.according to the intent and
meaning of the plans and specifications if ordered
to do so by the Board of Commissioners or City
Surveyor-in-Gharge and will be paid for at actual
cost plus 10% added thereto for profit in com-
pliance with the laws governing such work.

Surplus material shall be removed by the Con-
tractor and deposited in such places ancf as may
be directed by the Director of Streets and Public
Improvements.
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The Contractor must furnish such assistance
as may be reqpired by said Director of Streets
and Public Improvements or City Surveyor-in-
Charge, in examining the work done or material
furnished. He must discharge immediately upon
a written order from the City Surveyor-in-
Charge, any employee whom the City Surveyor-
in-Charge may deem incompetent or disorderly.
He must protect his work by sufficient guards and
lights.

The Contractor must strictly comply with these
specifications and with the instructions given by
the Director of Streets and Public Improvements,
the Engineer-in-Charge, or of any inspector, and
work done and material furnished which are not
in accord with the specifications and instructions
will not be accepted and no payments shall be due
the Contractor therefor, until all work and ma-
terials are in compliance herewith.

The Contractor shall not in any way hinder or
interfere with any work being done on the street
by the Public Service or other companies or per-
sons, in constructing subways or conduits which
may be found necessary to construct or with any
other work necessary to the proper making of a
perfect improvement.

Any doubt as to the meaning of the plans and
specifications or any obscurity as to the wording
of them will be explained by the Engineer and all
directions and explanations required, proper or
necessary to complete or make more definite any
of the provisions of said plans and specifications
and give them due effect will be given by the En-
gineer and his decision will be considered final
in any dispute that may arise in these matters.

20
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GRADING, EXCAVATION, FILLING.

In advance of all grading the Contractor must
take up and remove to a safe place all curbs, pav-
ing blocks and other materials which will be again
used, until the grading is done. All other paving
blocks and crosswalks to be removed by Contrac-
tor to City Yard or as may be ordered not to ex-
ceed one mile from the place of removal. Proper
opportunity shall be afforded the Railway Com-
pany to straighten, regulate and resurface their
tracks, or to do such other work as may be neces-
sary for their tracks to conform to the required
grade. Ample notice and opportunity must be
given by the Contractor to the Gas Company and
other individuals and companies and the Water
Commissioners to alter their pipes or appurten-
ances, so as to conform to the required grade.

The street shall be brought to the required sub-
grade by excavating or filling with good, clean
earth, sand or ashes free from garbage, vegetable,
animal or other deleterious matter!

The sub-grade or roadway to conform to the
cross-section of the finished work and to be the
proper distance below the top of the finished work
before.the concrete is laid on the street. Any
spongy places to be excavated and filled in with
proper material. When grading is complete the
entire roadway must be rolled with a ten ton
roller.

The Railroad Company will be required to
raise or lower their tracks to conform to the re-
quired grade.

The Contractor must readjust or reset all man-
holes belonging to the City to the new grade, by
building them up with cement brick work. All
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covers must be noiseless covers with asphalt filled
tops. Any receiving basins along the street need-
ing readjustment or raising must be raised with
cement brick work and head and gutter stones re-
set and readjusted to grade.

Where the pavement is laid alongside of rail-
road tracks a row of wood block will be required
along the rails, such blocks to be included in the
price bid for asphalt in place.

In advance of laying the pavement excavate
the old curbs and after the grading is done reset
them after redressing them on face, and squaring
ends; unsound or broken stone to be replaced by
new stone, which must be first quality sound North
river blue stone, sixteen (16") inches wide, five
(5") inches thick, not less than four (4') feet long,
square on ends.

All curb shall be bevelled y2inch in their width,
the face for a depth of nine inches and the top
shall be dressed to a surface which shall be out of
wind and shall have no depressions measuring
more than y+ of an inch from a straight edge, the
same length as the curbstone. The back for three

(3) inches down from the top shall have no pro-

jection greater than y+ of an inch. Where there
are cement curbs, or curbs immediately in touch
with vaults, the Contractor must use special care
In resetting or in supporting same. Any curbs

or other material broken through careless hand-

ling must be replaced by the Contractor with new
material without cost to the City.

Curbs to be set to grade and backed in with
clean, sharp cinders or sand well rammed and
packed, curbs to be set on a six-inch base of con-
crete. Such concrete i1s included in the price bid
for the setting.

20
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CONCRETE.

When the sub-grade has been properly pre-
pared, all mud removed, and approved by the City
Surveyor, there shall be laid a bed of concrete
from curb to curb to a depth of at least six inches
for all pavement and to such depth as may be
necessary to bring the surface of the concrete,
after being well rammed, to a uniform distance
as shown on the plans below the top of the finished
pavement.

This concrete shall be composed of one quart
cement, three parts clean, sharp sand and six
parts clean broken stone, all by measure.

The cement shall be of the best quality Ameri-
can Portland cement of the Alpha, Vulcanite or
Lehigh Brgnds, or of other brands equally good
and satisfactory to the City Surveyor.

If the cement in bags is used four bags of ce-
ment as packed at the mill of one hundred pounds
each shall be equivalent to one barrel of cement.

The broken stone shall be sound, hard and angu-
lar, of such size that it may pass in any direction
through a two-inch ring, and shall be crushed and
screened before brought on the work and shall be
free from dirt or dust when put into the concrete.

The concrete to be mixed in a clean, tight box,
first mixing the sand and cement then adding the
broken stone with sufficient water to make a proper
mixture, thoroughly incorporated by repeated
turning and mixing in the box, deposited when
freshly made and thoroughly rammed to fill all
spaces and to flush the mortar on the surface. No
machine mixing will be allowed except by permis-
sion of the City Surveyor-in-Charge.
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Where fresh concrete joins concrete that has
become set, the old surface shall be cleaned and
roughened with a pick to permit a proper contact.

Concrete to be rammed to a thoroughly com-
pacted smooth and even surface as will be required
to conform to the cross-section of finished base,
which will be true and parallel to the finished sur-
face of the pavement. The concrete must be al-
lowed to set at least four days before any travel-
ing is allowed on the same and before the paving
1s laid. '

The concrete must be kept properly protected
from the weather and from the heat of the sun by
boards, canvas-covers, or sprinkling as may be
required.

At joints of new pavement with abutting oki
pavement, set crib or header course using new
five-inch curbs 20" deep for this purpose, all
stone to be dressed on face, edges squared and all
set with close joints and on six inches of concrete.

As much of the present block pavement out-
side of cribbing at intersections as may be neces-
sary shall be taken up by the Contractor and
after the new pavement, ‘such pavement must be
relaid with the same blocks, or if so directed such
blocks shall be culled and poor blocks replaced 3o
by the Contractor with good blocks taken from
those removed from the main work. All such re-
paving to be laid in sharp cinders and covered by
clean sharp sand in proper manner.

SHEET ASPHALT.

1.  On the concrete foundation shall be laid the
asphalt pavement proper consisting of a binder
course one (1) inch in thickness when compressed,

40
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and an asphalt wearing surface two (2) inches in
thickness when compressed.

2. The binder course shall be composed of

(a) Binder Stone.
(b) Sand.
(c) Asphaltic Cement.

The binder stone shall be composed of hard
clean broken stone, all of which shall pass a
screen having circular meshes one inch 1In
diameter, and shall be graded in size from one
inch down, so as to produce, when mixed with the
proper proportion of sand and of asphaltic
cement, the mesh composition as herein below
specified for the binder mixture. If the binder
stone does not contain the required amount of
fine material, sound, clean, broken stone or
gravel, passing 1£-inch diameter mesh screen and
clean sharp sand passing a 10-mesh screen, shall
be added in such proportions as will supply the
deficiency.

The binder shall be composed of broken stone
and sand as above specified, mixed with asphaltic
cement complying with the requirements herein-
after described. The binder stone and sand shall
be heated in suitable appliances, not higher than
325 degrees Fahr., and shall then be thoroughly
mixed by machinery with asphaltic cement at 300
degrees to 325 degrees Fahr., in such propor-
tions as to thoroughly coat the stone and all fine
particles of the mineral aggregate and produce a
homogeneous binder mixture having life and
gloss without an excess of asphaltic cement.

The binder mixture, as laid, shall comply with
the following requirements for percentage com-
position —



53

Return to Writ.

Mineral Aggregate,
Retained by 1-inch circular mesh,
0% of total mixture.
Mineral Aggregate,
Passing 1 inch circular mesh, and re-
tained by launch circular mesh,
35% to 65% of total mixture.
Mineral Aggregate,
Passing y2-inch circular mesh, and re-
tained by 10-mesh sieve,
10% to 35% of total mixture.
Mineral Aggregate,
Passing 10-mesh sieve,
20% to 35% of total mixture.
Bitumen ..................... 5% to 8% of total mixture.
Penetration of asphaltic cement............ 50 to 65.

The binder mixture prepared as above de-
scribed shall be hauled to the work, suitably cov-
ered with canvas while in transit so as to reach
the street under construction at a temperature
between 200 degrees and 325 degrees Fahr. The
mixture shall then be promptly spread uniformly
upon the foundation, to such thickness, that after
being immediately and thoroughly compacted by
ramming and rolling it shall have an average
thickness of one (1) inch, and its upper surface
shall be parallel to the surface of the pavement
to be laid.

1iBefore laying the binder course, the surface of
the concrete fundation shall be thoroughly swept
and cleaned, and all dirt, foreign matter and
loose material shall be removed.

No traffic, except such as may be required in

depositing the surface mixture, shall be allowed
on the binder course.
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Any part of the binder course that shows lack
of bond or that is in any way defective or which
may become loose or broken up before it is cov-
ered with the wearing surface must be taken up
and removed from the street and replaced with
S°od material, properly laid, in accordance with
these specifications. Binder, when laid, shall be
followed and covered with wearing mixture as
soon as practicable and in all cases within twenty-
four (24) hours after laying, in order to effect
the most thorough bond between the binder and
wearing surface. The binder course must be kept
clean and as free from traffic as is possible under
working conditions.

No placing of binder or wearing surface will be
PPemitted in wet weather.

3. The asphalt wearing surface shall be com-
posed of

(a) Asphaltic Cement.
(b) Clean, sharp sand.
(c) Finely powdered Inorganic Dust.

The asphaltic cement shall comply with the re-
quirements hereinafter described.

I he sand shall be hard grained, moderately
sharp and clean. As used shall be so graded in
size from coarse to fine as to produce in the finish
surface mixture, the mesh composition herein
named.

The inorganic dust, or filler, shall be finely
powdered limestone, Portland cement or other
satisfactory inorganic dust. The inorganic dust
as used must be thoroughly dry, and of such a de-
gree of fineness that the whole of it shall pass a
30-mesh sieve, and not less than 66% shall pass a
200-mesh sieve.
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The inorganic dust shall be free from loam,
day or earth material, and no dust from weath-
ered rock shall be used.

The wearing surface mixture shall be com-
posed of sand, inorganic dust, and asphaltic ce-
ment, mixed as hereinafter specified in definite
proportions by weight, depending upon then-
character ; but whatever may be the character or
the composition of the sand, dust and asphaltic
cement used, the proportions of the mixture by
weight shall be such as to produce in the fimsii
pavement mixture, when laid,
composition hereinafter specified.

The wearing surface mixture shall not exceed
the maximum percentage nor contain less than
the minimum percentage by weight of the total
mixture, herein specified for mesh composition of
the mineral aggregate and percentage of bitumen,
as follows:

the percentage

Retained by 10-mesh sieve
Passing 10-mesh sieve,

Retained by 40-mesh sieve.......... 10% to 35/c.
Passing 40-mesh sieve,

Retained by 80-mesh sieve......20% to 55%.
Passing 80-mesh sieve,

Retained by 200-mesh sieve........ 10% to 30%.

Passing 200-mesh sieve........cccceuennene... 10% to 30%.
Bitumen ...l 9% to 12Vk/'*
Penetration of Asphaltic Cement............ 50 to 65.

The term “ Mineral Aggregate” applied to the
asphalt wearing surface mixture as used in these
specifications shall signify the entire part or per-
centage. thereof insoluble in carbon bisulphide,
including collectively the sand, inorganic dust and

40
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such native mineral matter and insoluble matter
from the refined asphalt as may be contained in
tne asphaltic cement.

The sand and the asphaltic cement shall be
heated separately, the sand to approximately 325
degrees Fahr. and the asphaltic cement to approx-
imately 300 degrees Fahr. The maximum temper-
ature of the sand as delivered at the mixing box
shall in no case exceed 350 degrees Fahr The
maximum temperature of the asphaltic jement
slall in no case exceed 350 degrees Fahr The
cold inorganic dust shall be thoroughly mixed
with the hot sand and filler at the required tem-
perature and in the proper proportions until a
homogeneous mixture is produced, in which all
particles are thoroughly coated' with asphaltic
cement. The sand, dust and asphaltic cement
comprising the charge for each batch mixed shall
be proportioned by weight.

The surface mixture prepared on the manner
above described shall be brought to the street at a
temperature ranging from 250 to 325 degrees

ahr., and shall be suitably covered while in tran
sit. The temperature of the mixture within the
above limits shall be regulated according to the
temperature of the atmosphere and the character
ot the materials employed. It shall then be de-
posited roughly in place by means of hot shovels,
and spread uniformly by means of hot iron rakes
m such manner that, after having received its
final compression by rolling, the finished pave-
ment shall conform to the established grade and
have a thickness of not less than two (2) inches.
-Before the surface mixture is placed, all -contact
surfaces of curbs, manholes, etc., shall be well
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painted with, hot asphaltic cement. After raking
the surface mixture shall at once be compressed
by a light steam roler, and by tamping adjacent
to the curbs, after which a small amount of Port-
land cement shall be swept over it. It shall then
be thoroughly compressed by a steam roller
weighing not less than ten (10) tons. The rolling
being continued until no further compression is
obtained. A space of 12 inches next the curb shall
be coated with hot asphaltic cement and the same
ironed into the pavement with hot irons.

Such portions of the completed pavement as are
defective in finish, compression or composition,
or that do not comply in all respects with the re-
quirements of these specifications, shall be taken
up, removed and replaced with suitable material
properly laid in accordance with these specifica-
tions.

The price bid for sheet asphalt shall include the
cost of all materials and labor necessary to fur-
nish and lay the sheet asphalt pavement including
the proper maintenance of the pavement for a
period of ten (10) years from and after the com-
pletion and acceptance of same by the City.

4. The refined asphalt used in the binder course

and wearing surface shall be obtained by refining
crude natural asphalt at a temperature not greater
than three hundred and fifty (350) degrees Fahr.
until all water has been driven off and the pro-
duct is homogeneous. The asphalt must be of a
quality equal in purity, and in all other respects
to refined Bermudez Lake asphalt. Asphalt ob-
tained from thq distillation of asphaltic oils will
not be accepted or be permitted to be used on this
vork. The refined asphalt used must contain not

30
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less than ninety (90) per cent of bitumen soluble
m carbon bisulphide; not less than sixty-eight
(68) per cent shall be soluble in Pennsylvania
petroleum naphtha (boiling- point from forty (40)
to sixty (60) degrees centigrade) or if it does not
contain sixty-eight (68) per cent thus soluble in
naphtha, but is satisfactory in other respects, the
deficiency may be supplied by fluxing the refined
natural asphalt with such a percentage of viscious
liquid asphalt, of proper quality, as will bring it
up to the required standard.

5. The refined asphalt when mixed with the
liquid asphalt flux in such quantities as will pro-
duge and asphaltic cement of fifty (50) penetra-
tion, at seventy-seven (77) degrees Fahr., shall
have a ductility of not less than twenty (20) cen-
timeters at seventy-seven (77) degrees Fahr.
The tests for ductility shall be made in accord-
ance with the specifications for same given in de-
tail in the report of the ‘‘Operation of the Engi-
neering Department of the District of Columbia
for the year 1904.” The asphaltic cement used in
the binder and asphalt wearing surfaces shall
have a penetration ranging from fifty (50) to
sixty-five (65) at seventy-seven (77) degrees Fahr.
Dow Machine.

6. The liquid asphalt flux used in asphaltic ce-
ment shall comply with the following tests:

A. Flash test shall not be less than three hun-
dred and twenty-five (325 degrees Fahr.) (The
flash test shall be taken in a New York State closed
oil tester.)

B. The fire test shall not be less than three hun-
dred and fifty (350) degrees Fahr.
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C. It shall contain no appreciable amount of
light oils or matter volatile under two hundred
and fifty (250) degrees Fahr.

D. Matter volatile at three hundred and titty
(350) degrees Fahr, in twenty-four (24) hours
shall be less than eight (8) per cent. Thei test 1Q
for matter volatile at three hundred and fifty (350)
degrees Fahr. shall be made with approximately
fifty (50) grams of oil, in an open flat bottom
cylindrical dish 212 inches in diameter, and 1%
inches high. The thermometer shall he applied
so as to register the temperature of the oil.

E. The liquid asphalt shall be free from coke
or any manner or form of adulteration.

7. As soon as the liquid asphalt flux is added to
the refined asphalt, the entire mass shall he agi- 20
.tated by an air blast or other suitable appliance,
and the agitation continued until a homogeneous
asphalt cement is produced. The asphalt cement
must not be heated to a temperature greater than
three hundred and fifty (350) degrees Fahr.

SURVEYOR’S ESTIMATE.

The City Surveyor’s estimate and classification
of the work required, and on which a comparison
of the bids will be based 1s as follows: 2Q

32.700 sq. yds. Asphalt pavement.
32.700 sq. yds. Stone Block removed.
7.000 cu. yds. Concrete.
4,700 cu. yds. Filling.
2.000 cu. yds. Excavation.
10.000 lin. ft. New Curb.
10.000 Lin. ft. Curb reset.
80 Manholes reset.
80 Noiseless manhole covers.
20 Basins reset.
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The above estimated quantities must be con-
sidered as approximate, the actual quantities to
be determined after the completion of the work.

Any work or material exceeding the amount
mentioned above to be done at contract price and
all omissions to be deducted in like ratio.

All lines and grades to be given by the City Sur-
veyor-m-Charge, and the quantity of the work
done to be estimated by him.

At the completion of the work, a written accept-
ance by the Director of Streets and Public Im-
provements and the City Surveyor-in-Charge will
be required by the Board of Commissioners.

Bidders are expected to examine carefully the
plans and specifications, the location and char-
acter of the work to be done and make their own
estimate of the quantities, cost and difficulties in-
cident thereto. They will be required to state:

1. Their price per square yard for sheet asphalt
paving including the work specified and all work
incidental thereto.

2. Their price per square yard for removing
the present stone block pavement including the
work specified and all work incidental thereto.

3. Their price per cubic yard for concrete in-
eluding the work specified and all work incidental
thereto.

4. Their price per cubic yard for filling includ-
ing the work specified and all work incidental
thereto.

5. Their price per cubic yard for excavation in-
cluding the work specified and all work incidental
thereto.

6. Their price per lineal foot for old curb reset
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including the work specified and all work inci-
dental thereto.

7. Their price per lineal foot for new curb fur-
nished and set including the work specified and all
work incidental thereto.

8. Their price for each sewer manhole raised
and reset including the work specified and all work
incidental thereto.

9. Their price for each corner basin raised and
reset including the work specified and all work
incidental thereto.

10. Their price for each noiseless manhole
cover.

These prices must include the furnishing of all
material and labor required or necessary to com-
plete the improvement according to the intent and
meaning of the plans and specifications.

J. 0. WHITTEMORE,
Engineer-in-Charge.
April 12, 1916.

(Endorsement)— Contract No. 47.—Asphalt

Specifications.

Grading and repaving with asphalt on a
concrete foundation of Madison St., from
Ferry St., to about 225' n. of Second St., Jef-
ferson St., from Ferry St., to about 225' n.
of Second St., Adams St., from Newark to
Second Sts., Clinton St., 'from Newark to
First Sts., Willow Ave., from Ferry to Third
Sts., Park Ave.,.from Ferry to Fourth Sts.,
Bloomfield St., from Ferry to Newark Sts.,
and from First to Fourth Sts., and other
streets.

40
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Received and referred to Director Sts. and
Pub. Improvements.

April 12, 1916.

Approved and Adopted. °

D. A. Haggerty, City Clerk.

I hereby report the within specifications
for adoption.

James H. Londrigan, Director S. & P. L

PROPOSAL.

To the Board of Commissioners of the City of
Hoboken :

For grading, repaving with asphalt on a con-
crete foundation of Madison Street from Ferry
Street to about 225' north of Second Street, Jef-
ferson Street from Ferry Street to about 225
north of Second Street, Adams Street from New-
ark to Second Streets, Clinton Street from New.
ark to First Streets, Willow Avenue from Ferry
to Third Streets, Park Avenue from Ferry to
Fourth Streets, Bloomfield Street from Ferry to
Newark Streets and from First to Fourth
Streets, Second Street from Bloomfield Street to
Willow Avenue, in the City of Hoboken, N. J., in
accordance with the ordinances and plans for
said improvement and as provided for in the
Charter and Laws governing the City.

I will contract to perform the work above men-
tioned according to the advertisement, specifica-
tions and plans for the same in the office of the
Clerk of the City of Hobohen, for the following
price or prices:



63

Return to Writ.

For sheet asphalt paving including

the work specified and all work inci-
dental thereto, per square yard the

sum of one dollar fifty-eight cents... ($1.58)
For removing the present stone block
pavement including the work specified

and all work incidental thereto, per
square yard the sum of Twenty-five
Cents .oooiiviiii

For concrete including the work speci-

fied and all work incidental thereto,

per cubic yard the sum of Five Dol-

lars Seventy-five Cents ..................... ($5.75)
For filling including the work specified

and all work incidental thereto per
cubic yard the sum of Eighty-five A 20
CeNtS o cooiiiiiiiet e (

For excavation including the work
specified and all work incidental there-

to, per cubic yard the sum of Sixty
Cents oo 7 e,

For old curb reset including the work
specified and all work incidental there-

to, per lineal foot the sum of Fifty-five
CentS v

For new curb furnished and set includ- 30
ing the work specified and all work in-
cidental thereto, per lineal foot the

sum of Ninety-five Cents .................. ($ *95)
For sewer manholes raised and reset
including the work specified and all
work incidental thereto, each the sum

of Three Dollars fifty cents................ ($3.50)
For corner basins raised and reset in-
cluding; the work specified and all

40
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work incidental thereto, each the sum

of Seven Dollars ......cccocovveer iiivivnnnnnnnn. ($7 00)
10. For «ach noiseless manhole cover the
sum of Five Dollars...ccooevveueeeeneeeenns $57

1.1 do declare that I am the only person inter-
ested in this proposal, and that no other person
than myself has any interest in this proposal, or
m the contract proposed to be taken.

A Mur”™ er declare that this proposal i1s made
without any connection with any other person or
persons making proposals for the same work and
1s, m all respects, fair and without collusion or
fraud.

3. I further declare that no member of the
Board of Commissioners, head of department,
chief of bureau, deputy thereof or clerk therein
or any other office of the Corporation of the City
of Hoboken, is directly or indirectly interested
therein, or in the supplies or works to which it
relates, or in any portion of the profits thereof.

4. I further declare that the names of the per-
sons affixed to the consent agreement hereto an-
nexed were written by said persons respectively,
and that the said persons are freeholders in the
County of Hudson.

Hoboken. May 3, 1916.

W. T. S. Crichfield,

Residence, 54 Fifth Street, Hoboken, N. J.

AGREEMENT OF SURETIES ON THE OTHER SIDE.

The undersigned, AMERICAN FIDELITY

COMPANY, does hereby agree to become surety
in the sum of ONE HUNDRED TWENTY

THOUSAND AND NO/100 ($120,000.00) DOL-
LARS, for the faithful and satisfactory perform-
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ance of any contract based upon the proposal of
W.T. S. CRICHFIELD for grading and repaving
of Madison Street and various other streets desig-
nated in this proposal to be submitted May 3rd,
1916, and furnish such ten years maintenance
bond as may be required under the contract for
grading and repaving of Madison Street and vari-
ous other streets designated in this proposal to be
submitted May 3rd., 1916, if such contract be so
awarded, and it does hereby agree, that if a con-
tract for grading and repaving of Madison Street
and various other streets designated in this pro-
posal to be submitted May 3rd, 1916, be awarded
to W. T. S. CRICHFIELD, and if said W. T. S.
CRICHFIELD shall omit or refuse to execute
the same, it will pay to the Board of Commission-
ers of the City of Hoboken, any difference be-
tween the sum which they would be entitled to on
its completion and any such amount as the said
Board of Commissioners of the City of Hoboken
may be obliged to pay any higher bidder to whom
the contract may be awarded.
American Fidelity Company,
(L.S.) By Cecil Piatt.

Resident Vice-President.
7808.
Attest:—
William H. MacPherson,
Resident Secretary.
Dated this 2nd day of May, 1916.
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Justification Form— Resident Vice-Presidents and

Resident Secretaries.
American Fidelity Company.

Montpelier, Vermont.

Branch Office at New York.

On this 2nd day of May, 1916, before me per-
sonally appeared William H. MacPherson to me
known and known to me to be the Resident Secre-
tary of the American Fidelity Company, who
being by me first duly sworn did depose and say
that he resides in the City of New York, State of
New York; that he is the Resident Secretary of
the American Fidelity Company, the corporation
described in and which executed the foregoing: in-
strument; that he knows the corporate seal of
said Company and that the seal affixed to said
instrument is such corporate seal; that said Com-
pany is duly and legally incorporated under the
laws of the State of Vermont and duly licensed
and authorized to transact fidelity and surety
business in the State of New Jersey and in the
State of New York and that the liabilities of said
Company do not exceed its assets as ascertained
in the manner provided in Section 183 of the In-
surance Law of the State,of New York.

He did further depose and say that he signed
his name and affixed the corporate seal of said
Company, as its act, to said instrument under
authority given and conferred upon him by a cer-
tain power of attorney from said Company signed
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- 4

by Charles H. Darling, the President of said Com-
pany, and attested by Ralph B. Denny, the Secre”
tary of said Company, pursuant to a certain by-
law of said Company relating to the authority of
Resident Vice-Presidents and Attorneys, a copy
of which, certified by the Secretary of said Com-
pany, is attached to said power of attorney and
is as follows :

“ Resident Vice-Presidents and Attorneys, when
authorized and empowered by the President for
that purpose, shall have full authority to approve
of and execute bonds, contracts, insurances and
undertakings which the Company under and by
virtue of its charter has authority to execute,”
and that said power of attorney is dated Jan.
26, 1916, and was in full force and effect at the
time he signed said instrument, and is now in full
force and effect.

He did further depose and say that he is ac-
quainted with Cecil Piatt and knows him to be the
Res. Vice-President of said Company and that the
signature of said Cecil Piatt subscribed to said
bond is in the genuine handwriting of said Cecil
Piatt, and was subscribed thereto under authority
given and conferred upon the said Cecil Piatt by
the said power of attorney, and in the presence
of him, the said deponent.

He did further depose and say that the follow-
ing statement of the resources and liabilities of
the Company as of December 31, 1915, is correct
to the best of his knowledge :

RESOURCES.

Bonds at market value:
$100,000 Baltimore City $ 98,250.00
10,000 Boston City .... 9,400.00

£0
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50.000 Buffalo City ......cccccoovevvnnnnn . 51,050.00
50.000 Canton City .....cccccccvvvvveriennns 56,525.00
100.000 Massachusetts State ............. 91,362.50
200.000 New York City ...cccceeeeevevnnnnee 182*533.00
$510,000 $489,120.50
Cash in Bank and Office................... 191,58005
Accrued Interest .......cccoovveeeeiiiiiiiiiiiinnnnnn. 7,812 48

Premiums in Course of Collection
(less than three month due) ............. 76,471.09
Due from Reinsuring Companies ....... 86,819.44
$851,803.56

LIABILITIES.

LSS RESEIVE .uceeeeeeneee covenee cevene cveeeeeeensonens ooe $213,163.48
Legal ReServe ... cereveveeresenenes YIQ 754 78
Reserve for Commissions .....cccccceecenns 24 096.96
Reserve for TaxXes .eiieieeeenes cereeeeeees 6,420.37
Other Reserves except Capital ............ 2,038.15
Capital StoCK .ccovreeeeee coummmmmsneces veee . . 305,500.00
SurPlus ... geeeerensneenenenes eteeeeeeeeeeees seesesesesessnsnns 127,829.82

$851,803.56

(L.S.)
WILLIAM H. MacPHERSON,
S. Marks,
Commissioner of Deeds, etc.
(L.S.)

(Endorsement)—Proposal and bond of W. T. S.
Critchfield, for the imp’t of Madison, Jeffer-
son and various other streets.—May 3,1916—
Presented, read and referred to Director of
Streets and Public Impts.

D. A. Haggerty,
City Clerk.
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Reasas.
Filed June 8, 1916.

The prosecutor files the following reasons upon
which he will rely for a reversal of the proceed-
ings brought up by this writ:

1 The specifications and plans upon which pro-
posals were received for the contemplated im-
provement do not furnish to prospective bidders a
common standard for bidding upon the work and
prevent fair competition between them because:

(a) The specifications provide for the taking up
and removing of such curb as may be condemned
by the City Surveyor in charge of the work with-
out setting up any standard of what shall be con-
sidered bad curb, resetting the present curb where
directed, and setting new curb where considered
necessary by the City Surveyor in Charge.

(b) The specifications provide for the furnish-
ing of such filling as may be needed and doing
such excavation and grading as may be required
to permit the new pavement on a concrete founda-
tion to conform to the lines and grades required
by the plans when said plans show no such lines
and grades.

(c) The specifications provide that the concrete
to be used upon said work shall be mixed in a box
by hand, but it provides that the. City Surveyor
in Charge may extend to the contractor permis-
sion to mix the same by machine.

(d) The Board of Commissioners reserves the
right to omit any of the items bid on in this speci-
fication in whole or in part if deemed for the best
interest of the City to do so, and to alter, vary or
extend the work without recourse on the part of
the successful bidder for any claims or damages
therefor.
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(e) The contractor will be required to do all
additional work beyond that described and bid
for, which is necessary to make the roadway com-
plete m every respect according to the intent and
meaning of the plans and specifications if ordered
*° do 80 hy the Board of Commissioners or City
Surveyor m Charge and will be paid for at actual
cost plus 10% added thereto for profit in compli-
ance with the laws governing such work.

(f) The plans show no grades at which the fin-
ished pavement shall be laid but instead bear an
endorsement which reads as follows:

‘Red lines and figures indicate the es-
tablished grade; black lines and figures in-
dicate the present surface, the extent to
which the present grade shall be raised is
to be determined by the Director of Streets
and Public Improvements during the prog-
ress of the work.”’

2. The specifications and plans without lawful
authority therefor provide for the making of sev-
eral independent improvements in a single pro-
ceeding.

A There was no actual or real competition be-
tween the two bidders submitting proposals, the
successful bidder being the salaried employee of
the other bidder and the other bidder being ac-
tually secretly interested in the performance of
the successful bid which bid by reason of agree-
ment between the two bidders was excessive and
exorbitant.

J. EMIL WALSCHEID,
Attorney of Prosecutor.
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Rule for Depositions.

new jersey supreme court.
Max Miller,

Prosecutor, 1
I On Certiorari.

\'S) /" Rule for
Mayor and Council of the City 1 DepOSitiOIlS.
of Hoboken, et als., 1

Defendants. <

A writ of certiorari having been allowed in the
above-named cause, it is hereby

ORDERED that either of the above-named
parties have leave to take depositions for use ~
upon the argument on the return of said writ of
certiorari, provided, however, that two days’ no-
tice of the taking of said depositions be given by
each party to the other.

On motion of J. Emil Walscheid,
Attorney for Prosecutor.

F. J. SWAYZE,

J. S. C
30
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Testmony.

Max Miller/ N\
Prosecutor, 1
vs- I On Rule to
The Mayor and Council of the \ " ow Cause
10 City of Hoboken, Daniel A. | Certiorari.
Haggerty, City Clerk, and 1 Depositions.
William T. S. Crichfield, j

Defendants. 1

Depositions taken before me, William C. Asper,
a Supreme Court Commissioner, at the offices of
Messrs. Collins & Corbin, 243 Washington Street,
Jersey City, New Jersey, this thirty-first day of

20 May, 1916, pursuant to agreement of counsel.

APPEARANCES:

J. EMIL WALSCHEID, Esq., Attorney for
Prosecutor;

JOHN J. FALLON, Esq., Attorney for City
of Hoboken and Daniel S. Haggerty, City

Clerk;

30 Messrs. COLLINS & CORBIN, by George S.
Hobart, Esq., Attorneys for William T. S.
Crichfield.

It 1s stipulated that the depositions be taken
stenographically and the signatures of witnesses

waived.
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William T. S. Crickfield— Direct.

WILLIAM T. S. CRICHFIELD, Sworn:

Direct Examination by Mr. Walscheid:

Q  Mr. Crichfield, where do yon reside? A. 54

Fifth Street, Hoboken, New Jersey.

Q. What business are you in? A. Contracting
business.

Q. Are you employed by anybody" A. I am
employed by the Uvalde Asphalt Paving Company
to perform certain specific work.

Q. What business is the Uvalde Asphalt Paving
Company in? A. Contracting.

Q. Are the terms of your employment with the
Uvalde Asphalt Paving Company reduced to writ-
ing? A. Yes.

Q. Have you the contract with you? A. I have.

Q. Will you kindly produce it?

MR. HOBART: 1 advise the witness that
it 1s not necessary for him to produce it
unless he so desires on the ground that it
1s immaterial and irrelevant to this case.

MR. WALSCHEID: I desire to show
from this contract, Mr. Hobart, that Mr.
Crichfield, for a certain specified sum of
money and for a certain term of years, en-
tered the employ of the Uvalde Asphalt
Paving Company, and agreed to devote all
of his time to its service. Now, in view of the
fact that there were but two bids received
for this work, one from the Uvalde Asphalt
Paving Company and the other from
Mr. Crichfield, and that the specifications
provide that samples of all prospective bid-
ders must be filed at least five days before

10
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the letting, and that samples were filed by
the Uvalde Asphalt Paving Company and
by Mr. Crichfield, only, and that it there-
fore became apparent five days before the
letting that these two parties were the only
Persons who could bid, that the result is
that the door is open for a fraudulent com-
bination between these two bidders; and
for these purposes I consider that the pro-
duction of this contract is material and I
now again ask Mr. Crichfield to produce
the contract.

MR. HOBART : The contract to which
reference has been made consists of three
papers, all of which must be read together
in order to have a complete contract. In
view of Mr. Walscheid’s statement of the
purpose of the call, I now advise the wit-
ness to produce it and let it be received in
evidence.

(The witness produces three certain
paper writings).

MR. WALSCHEID : I offer in evidence
the papers produced, as follows:

Paper No. 1—Agreement between the
Uvalde Asphalt Paving Company and Wil-
liam T. S. Crichfield, appointing him resi-
dent manager to have charge of paving
and repaving streets in the City of Havana,
Cuba, dated May 5, 1910.

(Agreement admitted and marked Ex-
hibit P-1).

Paper No. 2—Agreement made the 2nd
day of April, 1912, between Uvalde Asphalt
Paving Company and W. T. S. Crichfield,
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cancelling agreement just mentioned, and
appointing him General Superintendent of
the Uvalde Asphalt Paving Company for a
term commencing January 1,1912, and end-
ing January 1, 1917.

(Agreement admitted and marked Ex-
Mbit P-2.)

Paper No. 3.— Letter, without envelope,
addressed to William T. S. Crichfield, Jer-
sey City, N. J., signed E. T. Eokeby, Prest.,
and dated April 12, 1912.

(Letter admitted and marked Exhibit
P-3).

It is stipulated that copies of Exhibits
P-1, P-2 and P-3 be made and may be used

in place of the original documents.

Q. Mr. Crichfield, did yon bid upon the work
for the grading and paving with asphalt on con-
crete foundation of Madison and other streets in
the City of Hoboken? A. I did.

Q. Did you file samples? A. I did.

Q. As required by the specifications. A. Yes.

Q. And did you file those samples five days in
advance of your bid, as required? A. I did.

q “re there any other bids received for that
work? A. Yes.

Q. What other bids? A. Bid of the Uvalde As-
phalt Paving Company.

Q. They also filed samples five days before? A.
I am not aware whether they did cr not; I assume
they did but I am not sure.

Q. Well, you were interested in the letting;
didn’t you look? A. I was interested in my own

bid; that is the extent of my interest.
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Q. The extent of your interest was in your own
bid. You knew that the specifications provided
for the filing of samples five days before the let-
ting, didn’t you! A. I. did.

Q. You also knew that nobody could bid unless
he had thus filed samples five days before the let-
ting? A. I would assume so, yes.

Q. You knew that from reading the specifica-
tions? A. Yes; there is a certain provision in the
specifications about that.

Q. And you intended to become a bidder? A. 1
did become a bidder.

Q. And didn’t you go. to the trouble of investi-
gating to see whom you had to bid against? A. 1
did not.

Q. Did you know? A. I did not.

Q. You have an office, haven’t you? A. I have.

Q. An office as General Superintendent of the
Uvalde Asphalt Paving Company? A. No, 1
have no such office as that.

Q. Haven’t you any headquarters? A. Yes.

Q. Haven’t you headquarters in the plant of the
Uvalde Asphalt Paving Company? A. I have.

Q. At what address? A. No. 2 Greene Street,
Jersey City.

Q. And isn’t that your headquarters as General
Superintendent? A. Well, I am there most of the
time; however, I frequently spend my time at
other factories of the Uvalde Company in check-
ing mixtures.

Q. Then that is your headquarters ? A. I receive
my mail there.

Q. You receive your mail there and you do
whatever work you have to do for the Uvalde
Asphalt Paving Company from that point? A.

Not necessarily, no.
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Q. Well, you start out from there; that is your
headquarters? A. No, not necessarily.

Q. Have you any teams, horses or motor ve-
hicles of your own? A. No.

Q. You have no plant? A. No.

Q. You were the low bidder on this
weren’t you? A. I was.

Q. Do you know what the total amount of your
hid was, when extended? A. Yes; it is $121,106.

Q. You also know what the bid of the Uvalde
Asphalt Paving Company was when extended? A.
I don’t recall, but it was higher than my bid.

Q. The figures are $125,770? A. That is cor-

work,

rect. . .

Q. In doing this work under your bid you in-
tended to use the plant of the Uvalde Asphalt
Paving Company, did you not?

MR. FALLON: May I ask what the
reasons on certiorari are, so that I may
know what is competent and material to
this case?

MR. WALSCHEID: There are no rea-
sons.

MR. FALLON: This is on a rule to take
depositions, as I understand it, on a rule
granted by the Court on the points raised
before the Court. Now, if that is not so,
I would like to be informed at this point.
I do not consider the present question of
counsel is competent or material to the
matter, as I understand it. The only ques-
tion that I thought was being raised was
the fairness of the specifications. If there
is anv other question to be considered 1

would like to be informed of it at this
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time to have some reason assigned upon
which counsel for the prosecutor intends to
rely before the Court,- otherwise I am not
prepared to proceed

me. WALSCHEID: 1 have assigned a
reason to Mr. Hobart a few moments ago.
I have not as yet filed my reasons. The
rule for depositions which was allowed in
this case i1s not limited, but is a general
rule tor taking depositions on two days’
notice, one party to the other.

MR. FALLON: May I ask counsel now
to disclose what the reasons are that he in-
tends to rely upon before the Court in this
matter.

MR. WALSCHEID: The reason that I
intend to rely upon insofar as this exami-
nation has gone is that there were only two
bidders for this work, and there was a col-
lusive combination for the work. Now, that
would be a reason.

MR. MARKLEY: That point was not
made on the argument.

MR. WALSCHEID: No, that point was
not made on the argument because I did
not have any evidence to substantiate it.

MR. FALLON: I want to say now that
it is only fair to counsel for the City that
I be apprised as to what the reasons are;
otherwise I am not in a position to know
what to object to and what to permit to be
answered.

MR. HOBART: 1 think counsel for the
other defendant is also entitled to know
what the reasons are, otherwise we don’t
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know what is competent and what is not
competent.

Q. (Last question repeated).

MR. FALLON: 1 object to that on the

ground that it is immaterial and irrelevant,

A. I intended to use the plant of the Uvalde
Asphalt Paving Comany, provided that that
plant was not engaged in that company’s work at
another point.

Q. And where is the plant of the Uvalde Asphalt
Paving Company A. The Jersey City factory of
the Uvalde Asphalt Paving Company is at No. 2
Greene Street, Jersey City; Morris Canal Basin
and Greene Street.

Q. Yon could not do this work without a plant,
could you? A. No.

Q. What other plant could you have done the
work from, if you did not use this plant? A.
I could purchase a plant within ten days.

Q. You could purchase a plant? A. Yes.

Q. But there are no other existing plants in
this vicinity that you could have used A. No
other permanent plant here.

Q. Did you intend to use the teams of the
Uvalde Asphalt Paving Company for hauling pur-
poses? A. If I had used their plant, yes; if 1
had purchased a plant on my own account, no.

Q. Then you would have to acquire teams,
either by purchase or hiring?

Q. Using their plant, you would also have se-
cured your asphalt through the Uvalde Asphalt
Paving Company, would you not? A. Not neces-
sarily, no.
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Q. Well, wouldn’t you? A. Not necessarily.

Q. I am not asking whether it is necessary;
isn’t that what you figured on doing? A. I fig-
ured on doing the work from that factory.

Q. With material purchased from the Uvalde
Asphalt Paving Company? A. Not necessarily,
no.

Q. Didn’t you figure on purchasing it from
them? A. I figured on this work at a certain
price for asphalt, which I can obtain and which
anyone else can obtain direct without the coopera-
tion of anyone else.

Q. I am asking you whether you did not, as a
matter of act, intend to purchase your material,
your asphalts, from the Uvalde Asphalt Paving
Company? A. I can answer that by saying no.

Q. You have heretofore, in the immediate past,
put in bids in your own name? A. I have.

Q. And have performed those contracts? A. 1
have.

Q. Haven’t you, in all instances where this was
done, used the plant of the Uvalde Asphalt Pav-
ing Company located at Greene Street, Jersey
City, and used their teams in the performance of
that work, and obtained the material for the per-
formance of the contract from the Uvalde Asphalt
Paving Company ? A. No, that is not a fact.

Q. In which instance was it not a fact? A. I
have employed automobiles, hired automobiles
entirely independent and outside of the Uvalde
Asphalt Paving Company for transporting mate-
rials from that factory.

Q. Is that the exception? A. That is the only

exception.
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Q. You purchased the material on those inde-
pendent contracts that you have done from or
through the Uvalde Asphalt Paving Company? A.
I paid the Uvalde Asphalt Paving Company the
same price for asphalt as I could obtain it for
through brokers or selling agents.

Q. But you obtained it from the Uvalde Asphalt
Paving Company? A. For the reason that they
gave it to me at the same price that I could pur-
chase it for from other parties.

Q. You intended to do the same thing on this
Hoboken contract? A. I figured on that, yes.

Q. Do you also buy, in the performance of
these independent contracts, other materials be-
sides asphalt from or through the Uvalde Asphalt
Paving Company? A. Only when they quote the
same price that I can obtain it for in the open
market.

Q. And have they in the past been quoting you
the same price on these other materials for these
independent contracts? A. Generally speaking,
1 think they have.

Q. So that, generally speaking, whenever you
obtained an independent contract, you obtained
all the materials necessary for the performance
of that independent contract from or through the
Uvalde Asphalt Paving Company, and did your
hauling with their vehicles? A. Only when they
supplied those materials at the same price at
which I can purchase them in the open market.

Q. And that has generally been the case? A.
Yes, generally speaking, that has been the case.

Q. Do you also run your payrolls through the
books of the Uvalde Asphalt Paving Company?
A. I do not.

2q
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@. Do yon keep books? A. I do.

Q. Separate books? A. I do.

Q. Where do you keep those books? A. I keep
them in my office—

Q. Where? A. Or in my residence, whichever
the case may be.

Q. Where do you keep your books? A. I have
part of them in my residence and part of them
in my office.

Q. And that office you mean is with the Uvalde
Asphalt Paving Company? A. In my office.

Q. Your office is in the plant of the Uvalde
Asphalt Paving Company? A. Yes.

Q. At No. 2 Greene Street? A. Yes, sir.

Q. Do you mean entries in those books? A. I
make them myself.

Q. Anybody else? A. No. I may qualify that
— part of the work is done by a clerk which I
have.

Q. What is his name? A. Keller.

Q. Is this Mr. Keller also in the employ of the
Uvalde Asphalt Paving Company? A. He is.

Q. Doing the same work for the Uvalde Asphalt
Paving Company? A. Not the same work; he is
doing work for the Uvalde Asphalt Paving Com-
pany, but I pay Mr. Keller independently for any
work he does for me, as a matter of convenience
to myself.

Q. Does anybody else handle these books? A.
Well, on my books, yes; I have a man on the
street handling the time books.

Q. Who does that for you? A. A number of
them; a number of employees that I have.

Q. That you have? A. Yes.

Q. Do not the same employees which you thus
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personally employ also work for the Uvalde
Asphalt Paving Company when they obtain con-
tracts? A. When I have them on my work.

Q. No; but they do. A. If they work for me I
pay them and if they work for the Uvalde Asphalt
Paving Company they pay them.

Q. If the Uvalde Asphalt Paving Company is
successful in obtaining a contract, then these same
individuals who work for you under your con-
tracts work for the Uvalde Asphalt Paving Com-
pany? A. No, that is not always the case.

Q. In which case is it not? A. I have men em-
ployed by me who have never worked for the
Uvalde Asphalt Paving Company.

Q. There are such men? A. Yes, any number
of them.

Q. But it is also true that some of these men are
employed upon the work that the Uvalde Asphalt
Paving Company does? A. A few of them, yes.

Q. Who, for instance? A. Well, there is a time-
keeper in Newark on a contract which I am per-
forming on Sussex Avenue, by the name of
Bower, who is working for me, and when I have
work for him to do he works for me.

Q. He is also one of the regular timekeepers
of the Uvalde Asphalt Paving Company? A. No,
he is not.

Q. Who else? A. Mr. Bower is foreman for
the Uvalde Company and I have him for a time-
keeper.

Q. When he is foreman what work does he do?
A. As foreman for the Uvalde Asphalt Paving
Company I think he does whatever is assigned to
him, such as running our asphalt repair gangs,
doing concrete cuts and work of that character,
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wherever he is assigned by the Superintendent
Mr. O’Donnell.

Q. This Mr. O’Donnell mentioned by you, does
he do work for you? A. He does not.

Q. Hasn’t he ever done work for you? A.
Never.

Q. Who else on your jobs, your personal jobs,
works for the Uvalde Asphalt Paving Company?
A.. T have, I believe, one young man that was a
timekeeper.

Q. What is his name? A. By the name of Sul-
livan.

Q. What does* he do for the Uvalde Asphalt
Paving Company? A. He is not working for the
Uvalde Asphalt Paving Company; he is working
for me keeping time; I have selected him because
I consider he is honest; for the Uvalde Asphalt
Paving Company he had to do concrete cuts and
repaving openings.

Q. When he is through with you he goes back
to the Uvalde Asphalt Paving Company? A. I
suppose he does whatever he wants to do.

Q. And who else? A. That is all that I recall.

Q. Who is in immediate charge of the construc-
tion work at Bayonne at present? A. Mr. Frank
B. Eddy.

Q. He is your superintendent of construction
on that job? A. He is.

Q. And that is your personal work? A. It is.

Q. And the Uvalde Asphalt Paving Company
bid against you there? A. Yes; there were a
number of bidders against me there.

Q. But they did? A. They were one of them,
ves.

Q. Has this Mr. Eddy at any time worked
for the Uvalde Asphalt Paving Company? A. I
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believe, Mr. Eddy, I have known him for 15 years,
and during that time I believe he has worked
about four or five months for the Uvalde Com-
pany-

Q. When last has he worked for the Uvalde
Company? A. That was in the summer of 1915,
on work which that company had in Bergen
County. .

Q. He took charge of the work in Bergen
County for the Uvalde Asphalt Paving Com-
pany? A. He did.

Q. Last summer? A. Yes.

Q. Since then, of course, the winter season
closed down the work? A. Yes.

Q. Now, when yon were ready to work at Bay-
onne you took him from the Uvalde Asphalt Pav-
ing Company, didn’t you? A. I did not.

Q. You mean he was out of employment at that
particular time? A. He was.

Q. If the Uvalde Asphalt Paving Company
should get a job tomorrow, that particular work
would be under your supervision, would it not—
general supervision? A. Do I understand by that
question that you mean that the work of the
Uvalde Asphalt Paving Company would be under
my jurisdiction?

Q. Yes. A. It would not.

Q. It would not be under your jurisdiction? A.
Only insofar as asphalt mixtures go; the limit of
my duties with the Uvalde Asphalt Paving Com-
pany is to supervise, check and formulate the
asphalt mixtures; with the planning of the work
I have nothing whatsoever to do.

Q. Do you know whether or not this Mr. Eddy
expects to go hack to the Uvalde Asphalt Paving

1Q
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Company A. I am sure that he does not intend
to do so.

Q. Can you tell me what your bid in Hoboken,
when reduced to the cost or price of a square
yard of pavement, amounts tom A. The figures
speak for themselves.

Q. No; I mean the complete price, for mak-
ing the excavation, filling in and laying of the con-
crete foundation, and the laying of the surface?
A. That would take me some time to figure.

Cross-Examination by Mr. Hobart:

Q. Under the contracts that have been marked
in evidence, have you, during the pendency of
those contracts, taken other street paving work
in your own name and performed it yourself? A.
I have.

Q, Will you state generally what other work
and the amount thereof that you have taken in
your own name, as privileged by this contract?

MR. WALSCHEID: As privileged by
that letter. The contract distinctly says
that he shall devote all of his time to the
work.

MR. HOBART: The letter is part of the
contract, of course.

A. Do you wish to know what work I have per-
formed since the contract was made between the
Uvalde Company and myself pertaining to the
Cuban work?

Q. Well, taking it from the date of the con-
tract of April 2, 1912, as supplemented by the
letter of April 12, 1912. A. I have performed
about 66,000 square yards of bituminous concrete
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work in Jersey City; I now have a contract for
79,000 square yards of sheet asphalt pavement
work which is in process of construction in Bay-
onne, New dJersey; I have about 25,000 square
yards of sheet asphalt paving work just now
in course of construction by me in Newark, New
Jersey; and I constructed a small amount of
pavement, work on the Hudson Boulevard under
contract in Bayonne, New Jersey, amounting to
$255,000. Those are the only ones that I can re-
call for the moment.

Q. About what did they all amount to; state
just in a general way, as near as you can remem-
ber that? A. To which add that I had a contract
to repair asphalt streets in Jersey City out of
guarantee, in 1915, amounting to about twenty-
five or twenty-six thousand dollars; and also I
have a contract in Bayonne to repair pavement
there out of guarantee; all of which together
would total, about four hundred or four hundred
and fifty thousand dollars.

Q. That was all done in your own name? A.
Yes.

Q. The Uvalde Asphalt Paving Company has
had no interest whatever in any of them? A. Ab-
solutely none whatsoever.

Q. In some of those cases was the Uvalde
Asphalt Paving Company one of the competing
bidders? A. Yes.

Q. In practically all of those cases? A. All of

them except in one case; that was the Broadway -

paving contract in Bayonne.

Q. Referring to the letter of April 12, 1912,
marked Exhibit P-3, please state whether or not
that letter was received by you on or about the
day of its date? A. It was.

20
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Q. State the circumstances under which it was
written? A. I made a contract with the Uvalde
Asphalt Paving Conipany which is in evidence,
to act as resident agent or manager for that com-
pany in Havana, Cuba, which did not take effect,
due to my inability to leave my own personal
work in the United States. Another contract was
substituted therefor, which is in evidence.

Q. Being the contract of April 2, 19127 A.
Being the contract of April 2, 1912. That con-
tract was drawn by Judge Clark of New York,
and left at the office of the Uvalde Company for
my signature. I objected to executing the con-
tract until such time as the company confirmed
my understanding with them, that I should be
permitted to bid upon work in my own name, for
my own account ; on the assurance of Mr. Rokeby,
the president of that company, that such an agree-
ment would be forwarded to me at once, I exe-
cuted the contract; and about ten days or two
weeks after that I called at Mr. Rokeby’s office
and received the confirmation of the agreement
between us, which is expressed in that letter of
April 12, 1912.

Q. In the letter marked Exhibit P-3? A. Yes.

Q. And is it under that contract, as supple-
mented by this letter, that you have since been
doing work for the Uvalde Asphalt Paving Com-
pany? A. Yes, sir; the term of my contract ex-
pires January 1, 1917.

Q. Now, reference has been made to various
material that was purchased from time to time
in connection with your personal contracts, or
other material outside of asphalt; is there other
material outside of asphalt that was purchased
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for.the purpose of carrying out such contracts!
A. Yes. o ;

Q. And is other material besides asphalt neces-
sary for the purpose of carrying out the Hoboken
contract! A. Yes.

Q. Such as sand, curbing, concrete, stone, man-
holes, etc.! A. Yes. . _

Q. As stated in the specifications! A. Yes.

Q. I call your attention to the Hoboken speci-
fications where reference is made to the use of
an asphalt equal in purity and in all other re-
spects to refined Bermudez Lake asphalt. A. Yes.

Q You were asked whether you intended to
buy that from the Uvalde Asphalt Paving Com-
pany; who is the owner or manufacturer of that
asphalt! A. The agents and sellers of that ma-
terial are the General Asphalt Company.

Q. And they are not connected in any way with
the Uvalde Asphalt Paving Company! A. No.

Q. And if they purchased Bermudez Lake
asphalt they would have to purchase it from the
General Asphalt Company! A. Either from
them or some broker or- authorized agent repre
senting them.

Q Was it your intention to use Bermudez
asphalt on this work! A. Yes, although other
asphalts could be used, my intention was and my
bid was based on Bermudez Lake asphalt.

Q. From whom were you intending to purchase
it! A. I was intending to purchase it from the
Uvalde Asphalt Paving Company, provided they
gave 1t to me at the same price that the agents
of that product would give me, and in case they
did not I would purchase it from the agents and
not from them.
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Q. And is that true as to the other materials
which yon have mentioned that would be neces-
sary to carry out the contract? A. My intention
was to purchase the stone for the foundation from
the New York Trap Rock Company; the sand
from the Goodwin Sand & Gravel Company.

Q. Are they connected with the Uvalde Asphalt
Paving Company? A. No.

Q. What about the concrete? A. Those are the
elements of the contract; my contract for the pur-
chase of cement I have made with the Edison
Portland Cement Company.

Q. And they are not connected with the Uvalde
Asphalt Paving Company? A. In no way what-
soever.

Q. And manholes? A. I intended to purchase
those from the Fagan Iron Works of Hoboken
direct.

Q. Now, at the time you prepared your bid
for the Hoboken contract, did you have any
knowledge that the Uvalde Asphalt Paving Com-
pany was going to submit a bid? A. I had no
1dea who was going to bid.

Q. Did you prepare the bid of the Uvalde
Asphalt Paving Company for the Hoboken con-
tract? A. I did not.

Q. Or any other contract? A. I did not.

Q. Did you ever prepare a bid for the Uvalde
Asphalt Paving Company since the date of this
contract? A. I did not.

Q. Who does, in fact, prepare the bids, if you
know, or if you can tell from your examination
of them, if you have examined them? A. Mr.
Rokeby, the president of the company, makes out
its bids and executes them; and, I think, there
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are times when Mr. Brown, the treasurer of that
company, performs the same work.
Q. Are yon ever consulted in connection with

the preparation of the bids for the Uvalde As-

phalt Paving Company? A. I am not.

Q. Did you ever see it before submitting your
bid? A. No.

Q. Did you, in fact, see this bid for the Hoboken
contract before submitting your bid? A. I did
not.

Q. Have you ever seen it? A. I have never seen
their bid, either before it was submitted or since.

Q. Have you ever seen a copy of it? A. I have
not.

Q. Do you know anything about it, except what
might have been reported in the newspapers? A.
The only thing I know about their bid on this Ho-
boken contract is that they bid higher than I did
and the contract has been awarded to me as the
lowest bidder.

Q. At the time that you submitted your bid for
the Hoboken contract did you know that the
Uvalde Asphalt Paving Company was intending
to bid? A. I did not know that, but I supposed
that they were going to bid.

Q. Did you have any conversation or talk with
anybody on behalf of the Uvalde Asphalt Paving
Company in regard to the bid for this Hoboken
contract? A. Xnever discussed this bid with any-
body connected with the Uvalde Asphalt Paving
Company at any time prior to or since the receipt
of those bids.

Q. Reference has been made in your direct ex-
amination to the fact that you have at times used
the plant of the Uvalde Asphalt Paving Company,

40
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including its automobile trucks and other appli-
ances ; did you pay for them when you used them?
A. T did.

Q. Have you any objection to stating how much
you paid for them? A. Not the slightest.

Q. All right; state it. A. When I use the Uvalde
Asphalt Paving Company’s plant I pay them at
the rate of $125. a day.

Q. In cases when you have used the plant of the
Uvalde Asphalt Paving Company for carrying
out your personal contracts, have you paid that
figure? A. I have; that is for the use of the fac-
tory only and does not include the rolling stock.

Q. Do you pay for that? A. Yes.

Q. How much do you pay for that, or does it
vary from time to time? A. I pay the Uvalde
Asphalt Paving Company for their automobiles
at the rate of $2.50 an hour, and a working day
usually constitutes ten hours.

Q. $25 a day, as a rule? A. $25. $2.50 an hour
for their automobile trucks; for other automo-
biles which I hire I pay as high as $27.50 for ten
hours.

Q. Now, reference has been made to your hav-
ing an office at 2 Greene Street; was that office
there your personal office? A. Yes.

Q. And did you also have an office to carry on
some of your business at your residence in Ho-
boken? A. Yes.

Q. Is there anyone in charge of the office at 2
Greene Street for the Uvalde Asphalt Paving
Company beside yourself? A. The office is in
charge of the treasurer of the company, Mr.
Brown.

Q. And the head office of the Uvalde Asphalt
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Paving Company is located where? A. At No. 1
Broadway, New York.

Q Reference was also made to the submission
of samples as required by the specifications for
this Hoboken contract; did you submit samples?
A. T did. '

Q. Did you know whether or not the TdJvalde
Asphalt Paving Company had submitted samples
after the samples were submitted? A. The Uvalde
Asphalt Paving Company’s, bid was received, I
know that, and I therefore assumed that they
must have submitted samples.

Q. Did you know whether they did or not, in
fact? A. I did not know anything about it.

Q. Did you inquire whether they did or not? A.
I did not.

Q. The specifications require samples to be de-
posited with the City Clerk, you recall that from
the specification? A. Yes.

Q. Did you make any inquiry of him whether
the Uvalde Asphalt Paving Company, or any
other bidder, had submitted samples? A. I did
not.

Q. After the samples were submitted and be-
fore the bid were received and the contract
awarded, did you have any knowledge or informa-
tion that the Uvalde Asphalt Paving Company
or anybody else had submitted samples under this
specification? A. The only knowledge I had was
that the bid of the Uvalde Asphalt Paving Com-
pany was received by the Board of Commission-
ers in my presence.

Q. That was on the date advertised for re-
ceiving them? A. Yes; that is the only knowledge
I had.

10
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Q. Was that the first that yon knew that the
Uvalde Asphalt Paving Company was a bidder?
A. That is the first I knew, yes.

Re-Direct Examination by Mr. Walscheid:

Q. Mr. Crichfield, what day were the bids re-
ceived—do you remember the day? A. I would
have to look at the record to determine that. I
have put in many bids since then.

Q. I know you did; I just want to refresh your
memory on the date; isn’t it May 3d? A. Wed-
nesday, May 3d, at ten o’clock.

Q. On Tuesday, May 2d, in the afternoon, you
received a telephone communication from the City
of Hoboken in reference to this work, and in ref-
erence to the fact that I was in the City Hall in
the City of Hoboken, examining the plans and
specifications for that work, did you not?

MR. FALLON: I object to that unless
you are going to describe more fully whom
you mean the telephone message came from
as representing the City of Hoboken.

A. A telephone message from the City of Ho-
boken, or by the City of Hoboken?

Q. You received a message, didn’t you? A. I
was informed—1I don’t remember any dates—that
you were there examining the proceedings, or
had examined the proceedings, for the purpose
of throwing the bids into the court for review; I
don’t recall who telephoned or whether it was a
telephone message.

Q. Did you receive that message over the tele-
phone? A. I don’t recall whether I did or not.
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Q. From whom did yon receive the communica-
tion? A. To the best of my memory—I live in
Hoboken, and, to the best of my memory, I was in
the City Hall when someone, I don’t recall whom,
said that Walscheid was on the job trying to knock
ont this improvement; I won’t say who it was, I
don’t recall.

Q. Was this before the bids had been received?
A. No.

Q. Yes, 1t was before the bids were received. A.
No, after the bids were received.

Q. On the second of May? A. I knew nothing
about 1t; 1t was after the bids had been received.

Q. On the second of May, and you then commu-
nicated with Mr. Hobart, did you not? A. I com-
municate with Mr. Hobart quite frequently.

Q. Don’t let us quibble about this, Mr. Crich-
field. You immediately communicated with Mr.
Hobart in relation to the information which yon
had received, did you not? A. I don’t recall that.

Q. Didn’t you immediately communicate with
Mr. Hobart in relation to the work which I was
doing over there? A. Yes, and I also communi-
cated with Judge Collins.

Q. And that was before the bids were received?
A. After the bids were received.

Q. Before the bids were received? A. I don’t
recall that; it is possible I might have; I don’t
know.

Q. Isn’t it a fact, Mr. Crichfield, that you did
receive the communication on May 2d, the day be-
fore the bids were received. . A. I don’t recall; I
don’t think I did; I am not sure.

Q. Isn’t it a fact that you received it over the
telephone and from the City Hall in the City of

30
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Hoboken? A. I won’t say, because I don’t recall;
I don’t remember.

Q. And i1sn’t it a fact that you immediately com-
municated with the office of Collins & Corbin in
relation thereto? A. It is a fact that I frequently
communicate with the office of Collins & Corbin
in reference to various matters.

Q. Isn’t it a fact that at that time you immedi-
ately communicated with Collins & Corbin’s office
in relation to it? A. I don’t recall.

Q. Now, Mr. Crichfield, you draw the salary
provided in Exhibit P-2 produced here, that is
$10,000. a year? A. Yes.

Q. And the writing of this letter to you has
made no change in the salary which you draw?
A. Not the slightest, no.

Q. On all of the work which you have heretofore
done in your own name, the materials therefor
have been bought from or through the Uvalde
Asphalt Paving Company? A. No, that is not the
case.

Q. In what instances haven’t they?- A. In con-
struction work of this character.

Q. What instances; on what jobs haven’t they?
A. I refer to my job at Sussex Avenue, Newark,
where I purchased my curbstone directly from
the Erie Bluestone Association, through its agent.

Q. You purchased bluestone direct? A. Yes,
from the Pennsylvania Bluestone Company.

Q. Is that all you purchased directly on that
job? A. No.

Q. What else? A, I.purchased direct the con-
crete, stone and cement, whatever ingredients are
necessary to carry out the execution of that in ac-
cordance with the specification.
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Q. In other words, yon purchased on that job
the materials which they in turn have to go into
the open market to purchase? A. Who in turn?

Q The Uvalde Asphalt Paving Company. A.
The Uvalde Asphalt Paving Company had noth-
ing whatsoever to do with the purchase of the ma-
terials which I have.

Q Didn’t you get your asphalt from the Uvalde
Asphalt Paving Company for the Sussex Avenue
job? A. I am getting it at this time.

Q. Getting it at this time? A. Yes.

Q. What other materials are you getting from
them? A. I am getting sand and binder stone.

Q. Getting sand and binder stone? A. Yes,
that is for the surface—the bituminous surface.

Q. And you have always obtained that kind of
material for all your jobs from the Uvalde
Asphalt Paving Company? A. At the same price
that I could obtain it for in the open market, yes.

Q. Well, yon have obtained it from them? A.
Yes, I testified to that.

Q How many days during last year did you pay
‘to the Uvalde Asphalt Paving Company the sum
of $125 per day for the use of its plant in Jersey
City here? A. I cannot recall the number of days;
during the past year I have constructed work
from that plant on my own behalf, for my own
use, about 100,000 square yards of pavement.

Q. During how many days would that be turned
out? A. The output of the factory per day de-
pends upon many conditions, such as weather,
foundation not being prepared------

Q. How many days did you pay them for? A. 1
don’t recall that.

Q. You don’t know? A. I don’t recall.
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Q. Yon don’t know for how many days you have
paid to the Uvalde Asphalt Paving Company $125.
per day for the use of its plantf A. I don’t carrv
my books in my head.

Q. How much did you pay them, in round fig-
ures, for that use? A. Well, if you want an ap-
proximate estimate I can give that to you.

Q. Yes. A. I would say that the output of that
factory would average 1,500 yards a day, finished
work; that would be about sixty days.

Q. Sixty days last year? A. About that; that
1s approximate; I am not giving the exact number
of days.

Q. And the year before? A. Well, I don’t re-
call the year before; that is a good while back;
I have had many other things in my mind since
the year before.

Q. You have been doing this since 19127 A. 1
have enumerated the contracts I have performed
since that period; I don’t recall the dates of com-
pletion of each of them; I don’t recall whether I
performed work every year during the term of
that contract.

Q. Do you figure there is any profit in this $125.
a day to the Uvalde Asphalt Paving Company?
A. That depends entirely upon what may happen
in the form of accidents.

Q. In the ordinary course of events do you fig-
ure there is any profit for them? A. If the Uvalde
Company’s plant should be damaged by accident
they would perhaps lose.

Q. I am not talking about those contingencies.
In the ordinary course of events is there any
profit to this company in allowing you to use its
plant at $125. per day? A. I would think there
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would be, barring accidents and everything of
that sort, yes. "

Q Is there any other profit to the Uvalde As-
phalt Paving Company in any of the contracts
which you do in your own name, or on your own
initiative! A. Only so far as it applies to motor
trucks; the Uvalde Company has eight trucks

Q. They have a hauling profit! A. They have
the motor trucks and whatever profit they make
at the figures which I have testified to would be
an additional profit.

Q. You say there is no profit to them m the ma-
terial which they sell to you! A
none whatsoever.

Q. When you purchased materials from them,
where do they deliver it to you, here at Greene
Street! A. Yes.

Q. At No. 2 Greene Street! A. At the factory.

Q. At the factory they deliver to you the ma-
terial at cost to them! A. Yes.

Q. They do most of their work with Bermudez
asphalt, do they not! A. They do not.

Q. What other asphalts do they use! A. Well,
they use whatever asphalts are prescribed under
the specifications on which they bid; I am in a po-
sition to know that because I check their ma-
terials, the mixtures.

Q. None of that, asphalt is manufactured,
grown or produced at No. 2 Greene Street! A.
No.

Q. All of that must be hauled! A. Wait. Ex-
cept in cases where the natural material, such as
Trinidad asphalt or Bermudez asphalt, in other
words, natural asphalts, are made and manufac-

. There 1s not;
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tured into a form of asphaltic cement by the addi-
tion of asphaltic flux.

Q. All of those raw products must be brought
to No. 2 Greene Street? A. For the use of that
factory, yes.

Q. Does the Uvalde Asphalt Paving Company
do its own hauling to that factory? A. On con-
tracts which they are performing, yes.

Q. To the factory? A. To the factory.

Q. I mean to the plant. A. There is no haul-
ing to be done to the plant.

Q. How is it shipped in there, by rail? A. It is
supplied to us in boat load lots.

Q. I suppose when you thus purchase from the
Uvalde Asphalt Paving Company, at cost to them,
y°u Pay them spot cash? A. I do, I pay them
cash, yes.

Q. You pay them spot cash? A. Before de-
livery was made, you mean?

Q. At or before delivery. A. I pay them as
frequently as they want pay.

Q. As frequently as they want to be paid; in
other words, as frequently as they send you a
bill? A. As frequently as they make demand for
it they get a check.

Q. flow often do they make demands for pay-
ment ? A. Well, they are pretty close in making
demands

Q. Well, that doesn’t answer my question. A.
You say how often?

Q. Yes. A. They are very close in making their
collections.

Q. In sixty days, thirty days, or ninety days?
A. Yes, and frequently oftener than that.

Q. What does that mean? A. I cannot tell you
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the exact days; they often make demands; I re-
ceive their mail very promptly.

Q. How often is that! A. I suppose it is fre-
quent enough that you can call it spot cash.

By Mr. Hobart: 10
Q. How soon after delivery, approximately?

By Mr. Walscheid:

Q. How soon after you receive the goods? A.
Why, I am making payments to them on account
continually.

Q. In other words you have a running account
with them? A. I have a running account with
them, yes.

Q. And you pay on that running account? A. . ®
That is the idea.

Q. Do they allow you any discount on their
hills for cash? A. No, and I never asked them for
any. »

Re-Cross Examination by Mr. Hobart:'

Q. As I understand it, Mr. Crichfield, you did
hear in some way (Just how you don’t now re-
call), that Mr. W"alscheid was interested in the 30
Hoboken contract? A. Yes.

Q. And had been making some inquiry about it,,
or, at least, had been examining the papers in re-
gard to 1t? A. That information reached me, I
don’t know just how or through what channel.

Q. And you then consulted your attorneys,
Judge Collins, myself, Mr. Markley, or perhaps
all of us? A. Yes.

40
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Q. Yon don’t know whether that was before or

after the bids were actually received, do you*
A. No.

MR. WALSCHEID: Subject to objec-
tion that the matter i1s immaterial, it 1is
stipulated that on the second day of May,
1916, Mr. Hobart called up the office of Mr.
Walscheid in the afternoon; that Mr. Wal-
scheid was out; that Mr. Walscheid, about
four o’clock in the afternoon, called up Mr.
Hobart and asked him what he, Hobart,
had called about; whereupon he, Hobart,
informed Walscheid that Mr. Crichfield had
informed him, Hobart, that he, Walscheid,
was examining the specifications for the
work in question in this proceeding for the
purpose of applying for a writ of certhv-
rari, and asked him, Walscheid, whether he
had made such an application, whereupon
Walscheid told him that he had not, where-
upon the said Hobart asked him not to
make such an application without giving
him, Hobart, notice thereof for Mr. Crich-
field, and Mr. Walscheid agreed not to
make such application without giving him
notice. At Mr. Fallon’s request I add that,
so far as I know, the City of Hoboken had
no knowledge of Mr. Hobart calling me up,
or of me calling Mr. Hobart in return.

RECESS UNTIL TWO O’CLOCK P. M.
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afternoon session.

MR. WALSCHEID : I 'desire to offer in
evidence map, Exhibit p-4,of improvements
on Bloomfield Street, Park Avenue, Willow
Avenue, Clinton Street, Adams Street,
Jefferson Street, Madison Street, and Sec-
ond Street, marked April 12,1916, approved
and adopted. Daniel A. Haggerty, City
Clerk*

It is stipulated and agreed that the map
which has been offered in evidence shall not
be printed or copied in making up the
record, but the original shall be produced
by counsel for the City of Hoboken at the
time of argument, for submission to the
Court.

PROSECUTOR’S CASE CONTINUED.

JOSEPH MURPHY, sworn:
Direct Examination by Mr. Walscheid:

Q Mr. Murphy, where do you live! A. 308
Charles Street, West Hoboken.

Q. What is your business? A. Contractor.

Q What kind of contracting work do you do?
A. Street work, street paving.

Q. And how long have you been in the contract-
ing business? A. Twenty years.

Q. Are you connected with any corporation in
that kind of work? A. Yes, sir.

Q. What corporation? A. The Clinton Con-
tracting Company.

Q. And are you generally acquainted with the
laying of asphalt streets? A. Yes, sir.

20
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Q. With asphalt streets? A. Yes, sir.

Q. And do yon make up bids for the Clinton
Contracting Company, for bids on that kind of
work? A. Yes, sir.

Q. Did you examine the plans and specifications
for the improvements involved in this proceeding,
with the intention of formulating a bid for the
Clinton Contracting Company? A. I did.

Q. And after having examined the plans and
specifications in question what did you decide on
as to putting in, a bid? A. I decided that we
could not bid.

Q. Why could you not bid? A. Well, because
the plans shows, or has got lines on them, black
lines on them, showing the present grade.

Q. You say the plans have lines on them show-
ing the grade; what have you reference to, kindly
indicate? A. With reference to the profile.

(Witness uses Exhibit P-4.)

Q. Now, explain what you say is shown on the
plan? A. Well, here are the lines (indicating on
plan), I refer to the plans generally.

Q. What lines were you indicating then? A.
The black lines; there are two lines, a black line
and a red line, and I did not bid on it for the rea-
sons that are noted there.

Q. Read it. A. It says “ the red lines and thé
figures shall be the grades ; black lines and figures
indicate the present surface, the extent to which
the present grade -shall be raised will be deter-
mined by the Director of Streets and Public Im-
provements during the progress of the work.”

Q. That is why you did not bid on it? A. Yes,
Sir.
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Q Is there any other reason why you did not

bid on 1t? A. Yes, sir, in reference to the con-

crete specifications.

Q What do yon find there under the title ot
concrete? A. Yes, no machine mixing will be al-
lowed except by the permission of the city sur-
veyor in charge.

Q. Those were the things that you found m the
specifications? A. Yes, sir; I would have to mix
it by hand unless he gave me permission to use
the machine, and in this case it would cost me
three times as much .as it would to mix it by ma
chinery; I have put in four hundred yards on one
1ob with twenty-four men; I put m a piece ot a
street twenty-five feet long with twenty-four men
in ten hours, and I put in eight hundred yards
with ten men with one machine that I have and 1
have put in as high as thirteen hundred yards ot
five inch concrete with twenty-two men with an-
other machine that I have, so therefore I would
have to know the mind of the engineer and per-
haps the plants that we would have would not
suit his i1deas, our machines would not sui® him
and we would have to buy that we would not
have; he would want a different kind of machine,
therefore I didn’t bid.

Q. What is the depth of concrete base requlre
by these specifications, do you know what it is?
A. Yes, sir; six inches.

Q. And what ordinarily would it cost you to
lay a yard of concrete six inches deep on these
streets if allowed by hand, approximately. .
I have laid it for one cent an inch with labor m L
have laid five inches of concrete for five cen s y
machinery.

6a
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Q. By machine? A. Yes, sir.

Q. One cent an inch by machine? A. Yes, sir.

Q. And what would the cost be if laid by hand?
What would the raise be per yard? A. Three
times that.

Q. So that same concrete would cost you fifteen
cents to lay according to your estimate by hand?
A. Yes, sir.

Q. And that i1s based upon present values in
prices? A. Yes, sir.

Q. I suppose if the specifications had provided
for anything but hand mixture you would have no
complaint as to that? A. No, sir.

Q. Or if it provided for anything but machine
mixture you would have no complaint? A. No,

Q. How does the absence of the proper grade
to which the street level is to be brought; how
does that, to your mind, affect the bid or the cer-
tainty of the bid which you might submit?

MR. HOBART: I object to that question.

A. Very much.

Q. And in what way did it affect it? A. Well,
you would have to know the man or men that had
charge of the reestablishing of the grades to find
out how much excavating you would have and how
much filling you would have; now this has' got a
price for excavating and a price for filling, and
it 1s a two way price; you excavate so much in
one part and fill in with it in another; now it calls
for, if I recollect, 2,500 yards of excavation.

Q. Wait and we will see what it does call for.
(Mr. Walscheid examining specifications). It
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calls for 2000 cubic yards of excavation? A. Yes;
how much filling?

Q And 4700 cubic yards of filling? A. Yes;
now, that is approximately on this profile; now,
if the chairman of streets, the commissioner, low-
ered that grade, he would give you more excava-
tion and less filling, and this figure now will give
a man whatever he bids for excavation plus
whatever he charges for filling.

Q. Is, there any certainty according to these
plans, as you understand them, as to the amount
of filling or excavation which is to be done? A.
No, sir; if.he lowers the grade it would cost you
the excavating.

Q. And if he raised the grade the reverse would
be the case? A. Yes, sir; exactly.

Q. Now, then, going back to the subject of con-
crete, the specifications provide when the sub-
grade has been properly prepared, all mud re-
moved, and approved by the city surveyor, there
shall be laid a bed of concrete from curb to curb
to a depth of at least six inches for all pavement
and to such depth as may be necessary to bring
the surface of the concrete, after being well
rammed, to a uniform distance as shown on the
plans below the top of the finished pavement; is
there anything from these plans, taken in connec-
tion with the absence of the grades, by which you
could judge the quantity of concrete which is to
go into this work? A. No, there ain’t and in
most work the c.oncrete is charged for by the
square yard finished pavement complete; in this
case it 1s by the cubic yard in bulk, now the least
you could put in is six inches ; of course you would
not know how much would be required.
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Q. Yon would not know how much concrete
would be required? A. No.

Q. There might be much more required accord-
ing to the grade fixed by the engineer? A. Yes,
there might be much more required according to
the grade fixed by the engineer; a weak bottom
or anything to strengthen the bottom ; that clause
1s not unfair.

Q. What clause is not unfair? A. That clause.

Q. Well, taken in connection with this fact here
that you have not any subgrade, and taking into
consideration with this concrete clause, can you
determine how much concrete would be allowed?
A. He 1s getting paid by the cubic yard and the
engineer can give him as much as he likes, the
more he puts in it is the better for himself.

Q. He would not inform him? A. No, sir.

Q. How about the certainty of the quantity? A.
There ain’t any.

Q. So that under this specification he could put
in as much concrete as the engineer allowed him
to put in? A. Yes, sir; that 1s what he could.

Q. Mr. Murphy, I show you herewith the bid of
William T. S. Crichfield, showing the prices which
he had bid for the doing of this work; you have
seen those figures before, have you not, that is
that tabulation of figures? A. Yes, sir.

Q. Have you computed what the cost of this
pavement would be to the City of Hoboken laid
complete, per square yard? A. I figure about
3.14 a square yard.

Q. 3.14 a square yard? A. Yes, sir.

Q. What do you include in that 3.14 per square
yard? A. The concrete, the top removing'of the
old pavement, the concrete bases, and the exca-
vating and filling.
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Q. That is on the figures which he has hid A.
Yes, sir.

Q. What, according to your experience, is a
fair and reasonable value or price per square
yard for the laying of this pavement in the City
of Hoboken, covered by these specifications, com-
plete? A. I would take the. job if the plans and
conditions were positive for sixty-five per cent of
his bid. .

Q. So that according to your idea his bid is
0.35 higher than what the fair value of pavement
1s per square yard?

tions.

A. T do under those condi-
.k m

Q. Is there any chance for favoritism to be
shown to the contractor under these plans and
specifications in the performance of the work? A.
Yes, sir; positively there is.

Q. Will you tell us how and in what manner
a contractor can be thus favored? A. Well, there
1s nothing in the grades, or in the concrete, or in
any part of -the work that is really holding; he
has got a right to change the grades and it makes
the whole thing uncertain; one man might get the
whole lot the best of it and another man might
get a whole lot the worst of it.

Q. Depending upon by whom the work is being
done? A. Yes, sir; exactly. This is what might
happen: I have got a Smith Mixer of Milwaukee
and a Foot Mixer. I would go to the Engineer
and say I want to mix this concrete by machinery,
and the engineer would say what kind of machine
have you got, and I would tell him, and the engi-
neer, he might say, I don’t want any of those
plants, I want a Carey or a Ransom Mixer, or he
might want some machine that I have not got.

Q. Or he might say to mix it by hand? A. Yes,

33
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sir; he might say to mix it by hand; I would have
to know his mind, he might be a good.fellow and
all that, but you had the holding line against you.

Q. You mean by that that he had a holding line
against you under the specifications? A. Yes,
sure; against any contractor.

Q. You are generally familiar with the bids
for these asphalt pavements which have been
made this year in the County of Hudson? A.
Yes, sir.

Q. Do you knoyr of any other places in the
County where Mr. Crichfield has bid upon asphalt
resurfacing such as this A. Yes, sir.

Q. Any? A. Well, he bid in Bayonne, he bid on
Eighteenth Street and Tenth Street, ten year
guarantee, five inches concrete is an inch less, he
had to do the concrete facing, and his bid ran
all the way from 1.70 to 1.91 complete, and the
curb, where there is little competition he sets for
40 cents in Bayonne and up here in Hoboken, it is
55 cents to reset.

Q. The same kind' of curb? A. The same kind
of curb.

Q. And how did that compare with his bids in
Jersey City this year A. Well, he had one job
that he bid on and got it, if I remember right, it
was seventy-six per cent of 2.30.

Q. How much is that, about 1.757 A. Yes.

Q. Was that complete? A. It was complete as
far as the concrete was concerned.

Q. It was a complete pavement with* the con-
crete included? A. Yes, sir; but*he gets paid in
Jersey City for the excavation added to that
price, and he gets 76 per cent of 25 per cent on
the same condition that he gets 55 in Hoboken, or
about 19 cents.
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Cross Examination by Mr. Fallon :

Q. Mr. Murphy, you say that you could not hid
intelligently upon this specification and this plan
and profile? A. Yes, sir.

Q. What is there in this plan and specification
that gives you any idea that there was to be any
excavation? A. I take it from those lines here
(indicating) and from those quantities of excava-
tion and filling called for in the specifications.

Q. One of your complaints against the plans
and specifications is that you could not estimate
the amount of excavation in order to conform
with the City requirements A. Yes, sir; the
amount of excavation and filling.

Q. Well, the plan and specifications has no
reference to the excavation, it distinctly says that
it all he raised? A. This is two inches; you get
paid for excavating one price and then you get
paid for dumping it at another price; Crichfield
has 55.and 85 for filling which together make 140;
now it would affect a man very ,much in making
a hid ; if the grade went down he would have much
less excavation and you would have to have a
two-way bid, make one good price.

Q. There is nothing in the plan or profile that
there is not to be any excavation at all A. No,
Sir.

Q. Does it so read in yours? A. Well, I left
all that off after I read it.

Q. You left all what off? A. All the figures and
lines because it takes all the force out of it.

Q. Is it not a fact that the wording upon that
plan and profile distinctly refers to the raising of
the grade? A. You have got to excavate.

10
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Q. Is there anything said that there is to be
any excavation? A. No, that is right.

Q. Will you read again that wording upon the
plans and profile which you say were objection-
able and with respect to which you say that exca-
vation was necessary and say whether or not
there is anything said? A. The red lines and
figures indicate the established grade; the black
lines and figures indicate the present surface, the
extent to which the present grade shall be raised,
to be determined by the Director of Streets and
Public Improvements during the progress of the
work.

Q. Now, there is nothing in the plans and pro-
file that would be objectionable to you with re-
spect to your complaint about excavation, about
your not being able to know how much excava-
tion ; did you mention anything about excavation,
I am speaking about the plan and profile; I un-
derstand in an affidavit that you made heretofore
that your principal complaint was with respect to
this plan and profile, and also with respect to
the manner in which the grade was to be de-
termined; isn’t that so? A. Yes, sir; there must
be some excavation.

Q. You say, there must be, but there is nothing
on this plan or profile; is there?
MR, WALSCHEID: Oh, yes; it is right
here.
MR. FALLON: 1 object to Mr. Wal-
scheid testifying.
A. Yes, sir.

Q. That refers to the specification, referring to
excavation? A. That is right here.
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Q. Now point out what part of the plan and
profile ?

MR. WALSCHEID: I object to that;

that 1s so foolish; and ask all that he said
be stricken out.

Q Will yon point out anything that indicates
that there is to be any excavation on this work?
A. Yes, sir.

Q. Where. Point i1t out. A. Right there
(indicating).

Q. Make a mark on what you have reference to.
A. (Witness makes a cross mark bn plan.)

Q That is midway between Bloomfield and .

Garden Streets, on Second Street? A. On Sec-
ond Street.

Q What is there indicated where you have
just marked? A. There is some excavation there.

Q. What is there? A. I could not bid on it at
all, on the ground that this profile was changed,
and it could be changed; there is nothing specific
to go by, neither in reference to filling or
excavation.

Q. You refused to bid on it because of the word-
ing on the plan and profile? A. Yes, sir.

Q. And you had no other objection except that
wording? A. I had, because it affected the whole
plan and profile, because it could be changed.

Q. Point out on the plan and profile where
there is any excavation required? A. Here (in-
dicating with mark “ X -17).

Q. Point out any other? A. Right here (indi-
cating with mark “ X-27).

Q. That is near Third Street? A. Yes, sir.

10
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Q. Point out another? A. (Witness marks
places with “X” over the numbers 3 to 15,
inclusive.)

It i1s agreed that the locations indicated
by the witness with cross marks and num-
10 bers are as follows :
X -1— On Second Street, between Bloom-
field and Garden Street.
X-2—Between Second and Third Street,
on Park Avenue, at the corner.
X-3—At the corner of Second Street and
Park Avenue.
X-4—On the other side of the corner of
Second Street and Park Avenue.
X-5—O0On the corner of Park Avenue and
20 First Street.
X-6—Again, at the corner of Second
Street and Park Avenue.
X-7—Second Street and Park Avenue.
X-8—Third Street and Park Avenue.
X-9—Fourth Street and Park Avenue.
X-10—First Street and Bloomfield

Street.

X -11— On Second Street and Bloomfield
Street.

30 X-12—At Second Street and Bloomfield
Street.

X-13—At Bloomfield and Third Streets.

X-14—The same.

X-15—At Bloomfield and Fourth
Streets.

All as indicated on Exhibit P-4.

Q. Now, Mr. Murphy, you being a practical
man in the contracting line, would not say that
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it is a fact that it would be hardly possible to
estimate the amount of excavation that would be
necessary at any of the points that you have indi-
cated, without taking- up the blocks on a street
and estimate the depths of the blocks; in other

words, the depths of the blocks would have some-

thing to do with the estimation of the amount of
filling, would it not? A. Of course, that would
be under the grade line.

Q. Then you did not know the sizes of the
stones or blocks were that were on this line of
work, did you? A. No, I did not.

Q. You did not endeavor to find out? A. No,
but he is getting already paid for taking up the
blocks.

Q. But until the blocks were taken up the engi-
neer could not determine the amount of excava
tion that would be necessary? A. Well, he could,
generally the blocks would be within an inch be-
cause they are Belgian blocks, the specifications
1s from six to eight inches.

Q. Well, if he could, why couldn’t you? A.
Well, because the specifications provides that the
Commissioner may change or alter the grades.
Now, how could I without I had an understanding
with him? I would have to know.

Q. You did know that the stones were to be
removed? A. No, sir.

Q. Then the engineer could not be expected to
know? A. Yes, the engineer could.

Q. He could not do that work without remov-

ing the blocks? A. He could.

Q. How? A. By taking a few.

Q. You could do that by doing the same thing?
A. It would not be up to me to do that because it

go
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would not have any force, because it could be
altered by the man higher up.

Q. But, it would be giving you an estimation
ot the work upon which you were bidding? A.
No,,sir; it would not be safe.

. @ Nou say that it would not be safe? A. No
Sir; you would not have anything to do at all *if
I recollect the specifications, it says that he has
the right to alter, it says, raise the grade.

Q. Whatever work was to be performed by the
contractor on this job was to be paid for accord-
ing to unit prices? A. Yes, sir.

Q. So it would make no difference to the con-
tractor how work he was required to do? A. Yes
sir.

Ql What difference would it make? A. It
would make a difference in the matter of exca-
vating and filling; it would make a whole lot of
difference to a man whether he got a certain per-
centage of excavation to help out his filling or
whether he didn’t; he would know how to go, and
of course he would have to have a positive grade
to work on to do that.

Q. If a contractor did a certain amount of
excavation he would be paid for that according
to the unit price? A. Yes sir.

Q. If he did a certain amount of filling he would
be paid for that work according to unit prices?
A. Yes, sir.

Q. And whatever did happen under the fur.
nishing of concrete or asphalt he would be paid
according to unit prices? A. Well, it didn’t work
out that way.

Q. Well, he would be paid that way? A. Yes,
but you could not bid that way.
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Q. Why not! A. Well, if the Commissioner of
Streets raised the grade you want more filling
than you expected you would want: now, if he
would lower the grade you have more excavation
than you thought you were going to get and would
have less chance to fill in and you would not have
a place to put it, and it is a two-way price, you
get paid both ways.

Q Do you find anything in the specifications
about lowering the grade? A. No, my under-
standing of it is this, it says that the Commis-
sioner has the right to change the grade.

Q. You find nothing about lowering the grade?
A. Yes, sir.*

Q. Point out any part of the specifications that
indicates that the Commissioner or engineer have
the right to change the grade? A. I think there
1s a clause in the specifications.

Q. Well, point it out if there is such a clause?
A. (Witness reading from specification) “ The
Board of Commissioners reserves the right to
omit any of the items bid on in this specification
in whole or in part if deemed for the best inter-
ests of the city to do so and to alter, vary or
expend the work without recourse on the part of
the successful bidder for any claims or damages
therefor.’?

Q. Is that the clause that you had reference to
when you said that the Commissioner might
change the grade? A. That is the clause, here
on the plan, sure.

Q. When you say that the Commissioner might
change the grade what do you refer to? A.
(Witness pointing to Exhibit P-4.) Here it is, on
Exhibit P-4.

30
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that wﬁitc Jout}ﬁave ]usg e}rjlaonelgl?t A dl&ﬁ’t%s

fore tadl)lng ~ A~ W°rds that he has heret°-
Q. Now, this specification, with respect to the

machinery mixing of concrete and so forth- it is

worded similar to other specifications iW like
t1'! n°t; With respect to the use of the
yes sir are to te US6d? A' In that resPect,

Q. In What other respects do you consider that
the specifications would be unfair as to the con
Crete mixing? A. In reference to the right o fX
engineer to interpret whether you would mix it
by hand or by machinery.

Q. And you say that the cost is three times as
expensive to mix it by hand as by machinery?

eS.Slr’ say  * three times as expensive

)

Q- You stated that wunder certain circum-
stances yon would do the work which Mr. Crich-
e as been awarded the contract for at sixty-
nve per cent, of his bid! A. Yes, sir.
What circumstances’ would you do
that! A. Providing I got it.

Q. How could you estimate the percentage if

IndX * kn°W What %ou could figure on? A
Well that is the reason T didn’t figure; I thought
the standard would fix it.

Q. How do you estimate that you would do it
at sixty-five per cent, of his bid! A. Well we
would do it for that, or anywhere else and so
does Mr. Cnchfield, for he is doing some work in

© Bayonne, the difference between 3.14 and 1.80-,
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he has got a good price in Bayonne; that is what
his bid 1s all over, 1.70 to 1.80.
Q. You did not seek any information from the

engineer for this work, in order to enable you to .

bid intelligently? A. I did not.

Q And yon didn’t seek any information for
this work from the Department of Streets and
Improvements in order to make the bid intelli-
gently? A. I did not.

Q. Why didn’t you speak to either one of them
if the plans and specifications were not intelli-
gent to you? A. Well, I didn’t think I could get
any information that would help me out, and
those clauses were already on the plans, and the
conditions in the specifications and plans and
that would not alter anything, they would tell me,
1 would not trust any man on that kind of a thing,

Q. If the specifications were not intelligent to
you didn’t you think it was proper for you to
apply to either the Commissioner, or to get some
intelligent information on the matter? A. I un-
derstood it all right, and I understood to the
effect that I would not be able to bid intelligently
on that.

Q. And what reason do .you give now for say-
ing that you could not bid intelligently? A. Well,
I did not know whether we could mix the con-
crete by machinery or hand, and I did not know
what kind of a grade was going to be established.

Q Why didn’t you go to Mr. Whittemore and
mention the kinds of machines that you had for'
mixing concrete, and say that if the contract were
awarded you, you might use any of these ma-
chines? A. I did not know Mr. Whittemore and I
would not take any man’s word, I have been there

on
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before, and men sometimes take another notion.

Q. You had no such notion that Mr. Whitte- -
more would do that? A. No, sir.

Q. Did you ever bid on any plans or specifica-
tions for asphalt work prepared by Mr. Whitte-

i0 more, City Engineer? A. I don’t think he was
the engineer on Ferry Street.

Q. Did yon look at other streets which were to
be improved by block pavement at the same time
that the contract for this asphalt work was to be
awarded or not A. No, sir.

Q. You don’t know whether the specifications
were pretty much the same as the asphalt work,
or not? A. No, I did not want to bid on that kind
of work.

20 Q- When did you first see the specifications re-
lating to this asphalt work? A. Oh, it must have
been a couple of weeks before the 11th.

Q. Where did you see them? A. I saw them
in my office.

Q. You don’t mean that you saw the specifica-
tions that were on file in the City of Hoboken?
A. No, Johnny went down and copied them.

Q. Who ishe? A. He is my son, and he brought
them to me.

O Q- You never went to the City Hall to examine
the specifications yourself? A. No, sir.

Q. You never went to the City Hall to look
at this plan and profile? A. No, Xnever went to
the City Hall to examine this plan and profile.

Q. So that any information that you had on
the matter of the plan and profile was—you never
went to the City Hall, did you? A. No, my son
went and he is a competent man.

20 Q. If the plans and specifications were not in
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your estimation sufficiently intelligible to warrant
you in putting in an intelligent bid why didn’t you
make some complaint to the Commissioners of the
City of Hoboken before the receipt of bids? A.
Well, I didn’t believe it would be respected if I

did. -1

0
Q Why didn’t you make some complaint to the

Engineer in charge of the work, Mr. Whittemore?
A. Well, Mr. Whittemore could not tell me any-
thing only what he would like to do, it was written
that he could do as he liked in this specification,
and on this plan and of course anything that he
would say to me, I know it would happen another
time, 1t would not be any good some other day, and
I would not believe any man in this kind of a mat-
ter unless it is on the plans and on the specifica-
tions.

Q. As a contractor, one who is desirous of bid-
ding on this work, and if as you say that the plans
and specifications were such that you could not
intelligently bid, didn’t you think it proper for
you to make it known to the Board of Commis-
sioners, so that you would know what the condi-
tions were? A. I didn’t think it would be taken
notice of..

Q. What complaint did you make to the Board
of Commissioners of Hoboken which would lead
you to believe that any complaint that you made
would not be respected, as a matter of fact, you
never made any complaint to the Board of Com-
missioners? A. I did to individual members, al-
though never to members of the Board as a whole,
but they were not Engineers.

Q Did yon make any complaint to the mem-
bers individually about the work that was being

g0
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done? A. Not on this particular letting, but on
the letting before.
Q. Was that complaint about the unfairness of

.the plans and specifications? A. Yes, sir.

Q. What Commissioner did you speak to? A.
Bernard McFeely.

Q. And was that in regard to street improve-
ments, Mr. Murphy?

MR. WALSCHEID: How is that ma-
terial in this case?

A. Yes, sir.

Q. Did you bid on that job? A. No, I could not.

Q. You made no complaint to the Commission-
ers as to the unfairness of these specifications?
A. I did not make any complaint.

Q. You knew that Mr. McFeely was not the
Commissioner in charge of the streets? A. I did.

Q. You knew that he had charge of the police
and fire department? A. I saw only one of them,
I didn’t go there.

Q. You have known Mr. Commissioner Londri-
gan, the Commissioner of Streets? A. Yes, sir.

Q. For a long time? A. Yes, sir.

Q. You never made any complaint to him about
the specifications or about this plan? A. I don’t
believe he would respect any complaint I would
make.

Q. Why do you say that? A. I just feel that
way.

Q. Has he ever done anything to you since he
was Commissioner of Streets that would actuate
you in that belief, have you had any experience
with him? A. I never had any conversation with
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Commissioner Londrigan at all, I ain’t even well
acquainted with him.

Q. But still you had that feeling? A. Yes, but
he didn’t look good to me, that is if I want to
describe it that way.

g\{. You have known Mr. Londrigan to be tg}e
City Clerk for a good many years? A. Yes, sir.

Q. And you have known Mr. Londrigan to be a
member of the Common Council of Hoboken? A.
Yes, sir; he didn’t look good to me, for anything
I would like to get done.

Q. What do you mean by that? A. I mean that
is the way I feel.

Q. You mean that he would be opposed to you?
A. Yes, sir.

Q. But you didn’t believe that upon anything
that he said or did to you? A. No, but I believed

he would be opposed to me.

By Mr. Marhley:

Q. Mr. Murphy, how do you arrive at 3.14 for
this work in Hoboken? A. Well, I figure it in
this way, 1.58, the top, if I remember right, 96
cents a yard for concrete base, 25 cents for taking
up the blocks, 60 cents for excavation and 85 cents
for filling.

Q. Anything else? A. That is all.

Q. That totals 3.24? A. Yes, sir.

Q. Is it 3.14 or 3.24? A. 3.14 figured one third.

Q. Now, you say that it is 3.24 per square yard?
A. It is 20 cents per square yard for excavating
and filling.

Q. Twenty cents for both; you mean forty cents
altogether? A. Yes, sir.

Q. You figure 20 cents for excavating and 20

1
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cents for filling; is that what you mean? What
is it, 20 cents for both of them? A. Yes; 20 cents
for both of them.

Q. That makes the two 2.99? A. Well, that is
what it is; I was giving him a little spare allow-
ance to divide it up.

Q. In figuring tIl‘lat you were perfectly capable
at arriving at a figure for excavating and filling,
you could feel all right in the excavating and fill-
ing in making up Mr. Crichfield’s bid? A. No,
sir.

Q. Why? A. Well, that is what he is charging,
I could not do it, that is what I swore to, I could
not do it.

Q. Those are after Mr. Crichfield’s figures 20
cents for both? A. Yes, sir; that is what it will
work out according to my estimation.

Q. Show us how you estimate it? A. I am giv-
ing him 20 cents per square yard for grading that
is my way of doing it.

Q. If he does it different from you then his es-
timate might not be the same? A, Well, it can-
not be different because it will be on the total
amount of the money.

Q. You never went to the City Hall to examine
these plans? A. No, not me.

Q. You never went to the City Hall to examine
the specifications? A. Not on this job, but I have
been there on every other one; but not on this par-
ticular work.

Q. You made no inquiry of the city officials on
this particular work? A. No, I knew it would he
of no use.

Q. Do you know Max Miller? A. Yes, sir.

Q. How long have you known him? A. I don’t

(D know, about three years.
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Q. Did you ask him to become the prosecutor in
this case? A. No, sir.

Q. Do you know who did ask him? A. He asked
himself.

Q. Do you know? A. No, I don’t know.

Q. You don’t know who asked him? A. No.

Q. Are you going to pay the fees of counsel in
this case? A. I am not.

Q. Do you know who is going to pay them? A.
I guess Max Miller is going to pay them.

Q. Is the Clinton Contracting Company going
to pay those fees? A. No, sir.

Q. You are sure that the Clinton Contracting
Company is not going to pay any of the fees to
Mr. Walscheid or any other counsel? A. Yes,
sir; I am sure of that.

4 Do you.know who is paying the expense of
the present proceeding? A. No, I do not.

Q. You don’t know anything about it? A. No,
sir.

Q. And you do know that the Clinton Con-
tracting Company is not? A. They are not pay-
ing a cent.

Q. D-o you know whether they expect to pay
anything? A. No, they are not.

Q. You know that they do not expect to pay
anything? A. Yes, sir.

Q. And that none of the costs and expenses of
this proceeding will he borne by the .Clinton Con-
tracting Company? A. No, sir.

Q. You know that? A. Yes, I know that.

Q. Are you personally hearing the expenses ? A.

Nogsir.
4 Did you not say that if Mr. Crichfield would
draw off on the Jersey City proceeding that you
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would call off this proceeding, have it dismissed?
A. No, sir.

Q. Do you know whether that has been said? A.
I do not, I never heard tell of it.

Q. Do you know whether such a statement has
been made? A. No, I never head tell of it.

Q. That if the Jersey City case would be dis-
missed that you would have this case dismissed?
A. No, I never heard that, I am willing to go in
and fight him right over this table.

Q. You never made any such statement that if
the Jersey City case was dismissed, you would
have this case dismissed? A. No, I don’t have
to make any such compromise.

Q. If the cost of mixing by machine would cost
the same as mixing by hand you would have no
objection? A. I would break up such a machine
if it would cost the same. 1 would not use such
a machine if it would cost the same.

Q. You don’t consider yourself an expert on
the cost of machine mixing, do you? A. Well 1
have been at it a good many years. I know some-
thing about it. I don’t know it all.

Q. You testified here that the cost of mixing by
machine is only one-third of the cost of mixing
by hand? A. To me, yes, sir.

Q. Is that statement a guess,- or is it based on
an accurate computation? A. On an accurate
computation.

Q. Will you give us an accurate computation
upon which you make that per cent in detail? A.
Well, if I mix thirteen hundred square yards of
concrete base with twenty-two men. '

Q. How deep? A. Five inches.

Q. Mixed with twenty-two men? A. Yes,
twenty of those men cost two dollars a dav.
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Q. How would you mix it? A. With a machine,
twenty men cost two dollars a day, that equals
forty dollars.

Q. Yes. A. And the foreman and engineer
cost seven dollars that is for two.

Q. Cost seven a day? A. Yes, one four dollars
and one three dollars.

Q. They mix thirteen hundred square yards a
day? A. Yes, sir.

Q. What kind of a machine would that be? A.
That was done with a Foot Continuous Mixer on
that job.

Q. That would cost you forty-seven dollars?
A. Yes, sir.

Q. Well, now compare that with your other, is
that an actual experiment? A Yes, we have done
that several times.

Q. You mean that twenty-two men have mixed
thirteen hundred square yards of base, five inches
thick, in ten hours a day, and the cost of your
labor, and you have been doing that the same
way several times with a Continuous Foot Mixer?
A. Yes, sir.

Q. Now, tell us how many experiments you
have had, if any? A. We have put in four hun-
dred square yards with twenty-four men in ten
hours.

Q. Four hundred square yards of concrete
base? A. Yes, sir.

Q. How thick? A. Six inches.

Q. .How many men? A. Twenty-four men.

Q. And what was the cost of that at ten hours a
day? A. Well, it would be twenty-three men at
two dollars and a foreman at four dollars in that

case.
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Q. A foreman at how much? A. A foreman at
four dollars.

Q. Twenty-three men at two dollars a man and
a foreman at four dollars, making the total cost
of labor fifty dollars? A. Yes, sir.

Q. Is that all you figured in making your per
cent, the respective totals, in making your per
cent, between hand mixing and machine mixing?
A. I could give you several others.

Q. What other elements went into it in arriv-
ing at your estimation? A. Nothing at all ex-
cepting the speed, the mere wording for the lost
money, there was nothing else to go into it.

Q. Nothing else to go into it according to your
idea? A. No, this is labor we are talking about
now.

Q. Don’t you know that a Continuous Foot
Mixer could not mix concrete in accordance with
the specifications? A. I know that a Continuous
Foot Mixer, could, I know that it could.

Q. In accordance with the specifications a Foot
Mixer could make it? A. Yes, sir; but this en-
gineer won’t stand for it.

Q. Do you know if a Foot Mixer will mix it in
accordance with the specifications? A. No, sir.

Q. Why, wont’t it mix concrete in the propor-
tions provided for in these specifications? A. Be-
cause the engineer objects to it; he objects to a
continuous mixer, that is his idea.

Q. How was this concrete to be mixed, in what
proportion? A. 1.3.6.

Q. Can a Foot machine mix 1.3.6? A. Yes, sir.

Q. How do you know that the engineer objects
to tbe Foot Continuous Mixer; how do you know
that? A. If I recollect the specifications, it is
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from memory that I am talking about, and I
think it does.

Q. You say that they prohibit a Foot Mixer? A.
No, I think that it is a Foot Mixer.

Q. Then when yon say that the Engineer ob-
jects you are mistaken? A. I am mistaken about
that; I was thinking about another job.

Q. Have you ever tried to mix a 1.3.6 mixture
with a Continuous Mixer A. Yes, sir.

Q. Where, on what job? A. Yes, five hundred
times, five hundred yards.

Q. Point out one where yon have mixed a 1.3.6
mixture with a Continuous Mixer? A. Well, I
can’t recall, all the mixtures are for 1.3.5 or 1.3.6.

Q. You can’t recall one? A. Yes, take Charles
Street and High Street, West Hoboken.

Q. How much does a Foot Mixer cost? A.
$1,700. *

Q. What is the ordinary life of a machine of
that kind; if it is in use ten hours a day how
long will it live? A. Well, we got a machine that
is, I guess, six or seven years old.

Q. How much did you say that it would cost?
A. $1,700.

Q. And other machine mixers cost more than
that? A. Some do and others don’t.

Q. How do you operate that machine, by what
kind of fuel? A. By coal.

Q. How much coal does that kind of mixer con-
sume in ten hours? A. About $2.50.

Q. How many tons? A. About half a ton.

Q. In ten hours? A. Yes, sir.

Q. About $2.50 worth? A. Yes, sir.

Q. What else do you have to use? A. Nothing

else.
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Q. Nothing else? A. Just a little oil, the water
is the same whether you mix it by hand or by
machine.

Q. And those machines sometimes break
A. Well, they break down with use.

they do break down? A. No sir-they
don’t break down.

Q. You have not found it so? A. No, sir.

Q. How much would you say that a machine
would depreciate in a year? A. Well, I have
worked it seven years.

Q. How often do you have to repair it?
Every fall.

Q. How much does it cost to repair it?
Maybe fifty dollars.

Q- And it sometimes breaks down on a iob? A

down?

A.

A.

No, sir.
Q. Your machines never break down on a job?
A. No, we have a good lot of men all the time.
Q. Have you ever had a job where a hand ma-

chine was used? A. Never, unless it was in some

place where you could not apply the maphine,
where the place was not fit to put machinery up.
Q. The concrete under the curb, how must that

necessarily be mixed? A. I have mixed it both

ways.

Q. Isn’t it a fact that you can only mix the
concrete that goes under the curb by hand? .A.
No, not if you have the proper machine with you.

Q. What would you regard as the proper ma-
chine to mix the concrete that goes under the
curb? A. Well, T have often mixed it by hand
before the street was opened up, as you go along,
but that is a very small amount of concrete and

I have sent it in fiom the machine all ready mixed
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after the ditch was opened and spread it right
along, and put in a whole truck load and I have
done it both ways.

Q. You think you could mix it in this case by
machine; could you or not mix the concrete in this
case by machine; that is the concrete that goes
under the curb? A. Yes, sir.

Q. You could? A. Yes, sir.

Q. What machine would mix it? A. I have got
a machine in Wbst New York that would mix it.

Q. What kind of a machine is it? A. It is a
Smith machine.

Q. Is that a continuous mixer? A. No, that
is a batch mixer.

Q. Can you tell how many cubic feet of sand
there is in a cubic yard of finished concrete mix-
ture, the proportion of the mixture being one part
cement, three parts sand and six parts stone? A.
What has that got to do with this question?

Q. (Question repeated.) A. Well, for mine, the
best of stone, six parts, that is the bulk; now I put
half of this stone, which is three, and one of ce-
ment, that is 1.3.6; the stone is always the bulk;
it won’t be any larger or any smaller when you
are done.

Q. That is your answer? A. Yes, sir.

Q. How many cubic feet of stone is there in a
cubic yard of concrete mixture, mixed in the pro-
portions as stated, 1.3.6? A. There are 27 feet
in it, unless it is small stone; if it is inch and a
half stone it will increase about ten per cent.

Q. How many cubic yards of cement with the
same mixture, 1.3.6? A. 1 to 6.

Q. How many cubic yards of cement? A. 1 to 6.

Q. Is that your answer? A. Yes, sir.
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. How many cubic feet of cement is there in
one barrel? A. About ninety-six pounds in a bag.

Q. Don’t you know, Mr. Murphy, that all of the
grades on the streets involved in this proceeding
are fixed by ordinance? A. I suppose they are.

Q. Do you know that, or don’t you know that?
A. I suppose there is an established grade, sure
there is an established grade.

Q. The established grade as shown on this plan
is the grade as fixed by ordinance? A. I don’t
know, that grade ain’t fixed.

Q. It has the established grade on it?- A. I
don’t know.

Q. Doesn’t it say here (indicating) that the red
lines and figures indicate the established grade?
A. Yes, sir.

Q. It shows that? A. Yes, sir.

Q. And the established grade is indicated by
red lines on the map? A. Yes, sir.

Q. The actual grades of the streets at the pres-
ent time are given by the black lines? A. Yes, sir.

Q. To what grade would you pave any one of
these particular streets; would it be to the estab-
lished grade? A. It would be the grade the engi-
neer would lay out.

Q* Wouldn’t it be the established grade? A.
That would be up to the engineer, I would have to
pave to the engineer’s grade.

Q. In the absence of the grade would you pave
it to the street bed? A. I wouldn’t pave it at all
unless the engineer gave the grade.

Q. Is there any established grade on there? A.
No, sir; there is nothing established on the map.

Q. The only thing that leads you— then to what
grade would you improve the street? A. To the

grade that the engineer in charge would give me.
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Q. Then you pave up to the established grade

under that condition? A. No, I would pave where

the engineer would direct me.
Q. Suppose there was no direction on there? A.
The engineer has got to give us the grade, I sup-

pose.

ME. WALSCHEID: I object to this

whole line of examination as absolutely im-

material.

Q. If there is anything on those plans indicat-
ing that the extent of the grade will he determined
by the engineer in charge of the work, then you

would have no difficulty in knowing to what grade
to improve the street? A. No, sir; it would be
something final.

Q. To what grade would, you then pave this
street, or any of these streets? A. I would pave
it to the grades that the engineer would give me.

Q. That would be the established grade? A.
Yes, I suppose it would be; I always work after
the engineer.

Q. Do you know what the established grade is?
A. Yes, sir; it is the final grade.

Q. And that is what you would pave to? A.
Yes, sir, sure.

Q. And that final grade is shown on this plan?
A. I don’t think so.

Q. Assuming that it is not there, then you
would pave to the established grade? A. Of
course I would pave to the established grade.

Q. Do you know where Second Street is in Ho-
boken? A. Yes, sir.

Q. One of the streets to be improved in this
case? A. Yes, sir.
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Joseph Murphy—Cross.

Q. Is there any trolley track on Second Street,
Hoboken? A. Yes, sir.

Q. Are you sure? A. There used to be.

Q. Assuming there is an area of about seven
feet three inches on either side of the rails, could
a machine mixer be used to advantage in a space
to be covered with concrete of seven feet three
inches; or would it be more advantageous to mix
the concrete by hand? A. I can do it in there by
machinery.

Q- Would it not be more advantageous to mix
it by hand in that case? A. No, I don’t believe
it would.

Q. You do not think so? A. No, sir.

Q. Hid you look at any of the grade maps in
Hoboken in connection with this matter? A.
No, sir.

Q. If the cost of mixing by hand was the same
as mixing by machine, you would have no objec-
tion to the specifications, would you? A. No, of
course if mixing by hand was the same as mixing
by machinery, but it is three times dearer.

Q. You said on your direct examination that
the concrete clause in the specifications is not
unfair to any contractor; explain to us what you
mean by saying that it is not unfair to any con-
tractor? A. Because the contractor is putting it
in there by the cubic yard, and he does not care
how high it is or what thickness it is, whether it
is eight or eighteen inches, he is putting it in by
the cubic yard, and he is being paid by what he

puts in.
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By Mr. Walscheid:

Q. And is his price pretty good? A. Yes, ft is
pretty good, it is not unfair to the contractor.

Q. Did you submit a bid for any of these con-
tracts down there? A. No, sir.

Q. Did your company submit any bid? A. No,
sir.

Q. Where did you get your information as to
what was to be done down there by Mr. Crich-
field? A. Because I sent down and asked the boss
when they were getting ready.

Q. You sent down and asked the boss when
they were getting ready? A. Yes, we kept posted
on all those bids.

0. Who did you send down there? A. I sent
ou;'\ young feﬂow.

Q. Who? A. Bernard McCaffery.

Q. You didn’t go down there yourself, did you?
A. No, sir.

Q. You don’t know of your own personal
knowledge what was to be done in Bayonne; you
were not down there yourself? A. No, I was not
down there myself.

Q. And you did not examine the bids down
there? A. I examined all the prices and I had a
competent man to take them and he took them as
they were read.

Q. You didn’t go down to Bayonne yourself?
A. No, sir.

MB. MARKLEY: I move that the latter
part of the witness’ answer, “1I had a
competent .man take them and he took
them as they were read.”

THE COMMISSIONER: Your motion
will be noted.
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Joseph Murphy— Cross.
Max, Miller— Direct.

By Mr. Markley:

Q. When did yon first examine the plans in
Hoboken? A. Ten days or so before the letting,
along in that neighborhood.

Q. Yon cannot give us the exact date? A. No,
sir, I cannot give you any exact date.

Q. Was it in May? A. If it was let on the
third of May, it would have to be in April if it
was ten days before.

Q. When did you ever do any work in Hobo-
ken, Mr. Murphy? A. I never done but one job.

Q. Your company did that? A. No, I did it
personally.

Q.- When did the Clinton Contracting Company
ever do any work in Hoboken? A. Never.

Q. And you say you did one job? A. Yes, sir.

Q. And when was that? A. That was some
years ago, that was paving.

Q. That was not asphalt? A. No, it was brick
out on the heights.

MR. WALSCHEID: That closes the

Prosecutor’s case.

u %
MAX MILLER, being duly sworn on his oath
according to law and called on behalf of the de-
fendants, testified as follows:

Direct Examination by Mr. Markley:

Q. How old are you, Mr. Miller? A. 29 years.

Q. Where do you reside? A. 1226 Bloomfield
Street, Hoboken.

Q. What property do you own in Hoboken?
A. 510 Park Avenue, a four-story building, and
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my interest in 614 Bloomfield Street; I have some
houses there which were left me by my aunt, she
left them to my brother and sister and I.

Q. Who requested you to be prosecutor in this
case! A. I did, myself.

Q. When! A. Why, after I had a talk with
Commissioner Schmulling in the early part of
April.

Q. In the early part of April! A.. Yes, sir.

q Where did you have that conversation! A.
Over in Hoboken, I can’t recollect just where.

Q. You don’t recollect where! A. No, not ex-
actly; I met him and he told me about some
streets that were going to be improved, other-
wise I said, “I am going to vote against you,*’
because we were battling for lower prices

on
streets for over three years.

MR. FALLON: I object to that, and ask

to have it stricken out.

Q. You don’t know where you had this conver-
sation with Mr. Schmulling! A. No, not ex-
actly, it might have been down in his office.

Q. Where! A. In the Towm Hall, because 1
go down there quite frequently. A

Q. You mean the City Hall! A. Yes, sir.

Q. You only, had one conversation with him?
A. Oh, no, we had many on street improvements.

Q. And did you have any conversation with
anybody else about bringing proceedings
attack these contracts!

to
A. Nobody else, except
when I met Mr. Murphy up on Park Avenue,
where I have got some buildings.

Q. When did you meet him! A. It was around

the 20th of April, I think about that time.
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Q. What did you say to Mr. Murphy? A. I
told him I would like to have him go down and
look at the plans and specifications, I said I be-
lieved that they are closed, but I would like to
have you go down and look at them, if you believe
they are of interest to you; I never mentioned the
matter to him otherwise, I think I telephoned
previous, because' it was taken up; I think Mr.
Doherty mentioned that there would not be any-
cost, Mr. Doherty was the attorney at that time
and 1 got a bill from the Corporation Attorney,
and I mailed it over to my attorney and I asked
him to verify it, and he let it lay on his desk, I
think he put it in the pigeon hole of his desk, and
then I heard about the street contract.

Q. Doherty was your counsel, you are now
talking about the chancery suit in which you
were the complainant? A. Yes, I got a bill from
your office, and I think I paid that bill, I think I
called up the Corporation Attorney of Hoboken,
and asked him if that bill did not include the cost
of your office, and he mentioned that he didn’t
think so; I understood that there was to be no
cost whatever; I can’t recollect exactly, and I
paid the bill.

Q* Vvifio paid the attorney’s fees in that case?
A. T did. :
Q. You paid them personally? A. Yes, sir.

@- How much did you pay? A. I paid attor-
ney’s fees of $94.44 to your office and $60.25 to

Q. What did you pay your attorney, Mr. Do-
herty? A. Mr. Doherty has never rendered a
bill to me; I have employed him on other mat-
ters and he usually waits a long time to render
a bill.
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Q. And that other case is disposed of? A.
Yes, sir.

You paid the costs? A. Yes, sir; I paid the
costs.

Q. Wl410 retained Mr. Walscheid in your behalf
in this case? A. I did.

Q. When? A. When I went up to Mr. Do-
herty’s office and he said, “I am too busy, Mr.
Miller,’’ I said, F Who is the best man for me to
get?” and he said, “ Mr. Walscheid has been
handling a lot of the street paving matters.”

Q. What is your interest in this matter? A.
My interest is that of a taxpayer and a citizen.

Q. Did Mr.-Murphy request you to bring this
suit? A. He never did, absolutely no.

Q. He never approached you about it? A.
Never, until I approached him.

Q. And he never asked you about being the
initiative in this suit? A. No, not in this suit;
the onlv man that did talk with me was Mayor
Cooke in Hoboken and Commissioner Schmulling.

Q. I suppose you have paid Mr. Walscheid a
retainer? A. No, but I will if he asks me for it.

Q. He has not asked you for it? A. No, not
as yet.

Q. Did Mr. Walscheid ask you to become
prosecutor in this case? A. He did not.

Q. You went to him voluntarily? A. I did.

Q. You went to his office? A. I did.

Q. How many times have you been to his office
since the first time you were the?e? A. I guess
1 was there twice, when I arranged with him and
then I went one time when he was not in.

Q. Did you make an affidavit? A. I did, yes.

Q. The first time? A. Yes, sir.

30
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Q. Was it drawn up when you got there? A.

It was not, it was drawn up in my presence.

Q. Did you send Mr. Murphy to Mr. Wal-
scheid? A. I did not.

Q. Do you know how Mr. Murphy came to go
to Mr. Walscheid? A. He is his attorney, I
understand.

Q. Did you give Mr. Walscheid any data as to
the streets in Hoboken that were to be improved?
A. I did just roughly according to the advertise-
ment that was in the paper; I told him I would
not be surprised if the things were closed, only in
a different way than before.

Q. What do you mean by that? A. Well, the
others call for a ten-year guarantee, and I think
the others call for the concrete mixing by hand,
and I think when I looked upon this map there
was no proper grade upon it, a man could make
a bid and-——--

Q. Did you examine the plans? A. Yes.

Q. And the specifications? A. Yes, sir.

Q. Where did you examine them? A. In the
City Hall.

Q. When? A. April 21st or 22nd.

Q. Where? A. In the City Clerk’s office.

Q. Who did you see there at the time? A. I
don’t know whether it was Mr. Duffy or one of
those men in there, he was in the Board of Coun-
cil when I was there, they have always granted me
that privilege.

Q. And then you retained Mr. Walscheid to
prosecute the suit on your behalf? A. Yes, sir.

Q. And nobody in any way asked you to bring
this suit? A. No, sir; because I brought one be-

fore and now this one.
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Q. Yon only brought two? A. Yes, sir.

Q. And both were prompted by yonr being a
good citizen of the City of Hoboken? A. Yes, sir.
5 Q. And yon wanted to have open specifications ;
that is the only reason that prompted you? A.
Yes, sir; because I have been battling over three
years for that.

Q. And nobody has requested you in any way
to bring this proceeding? A. Nobody but myself.

Q. And you expect to pay Mr. Walscheid his
bill? A. I do when the bill is presented.

Q. And you do not expect to be reimbursed by
anyone? A. No, sir.

Q. You do not expect that you are getting these
services as a gift, do you? A. No, sir.

Cross-Examination by Mr. Walscheid :

Q. You have been a Councilman in the City of
Hoboken? A. Yes, sir.

Q. During what years? A. 1 was for three
months. I was in office when the Commission
Government was adopted and we were automati-
cally driven out of office when the Commissioners
took office.

Q. And while you were in office, did any of these
street paving propositions come up? A. No, sir,
because it was during the winter months.

Q. When did you first become interested in the
street paving propositions? A. Oh, during the
time that Commissioner Schmulling was in the
Board of Councilmen with Taylor and Hueneke.

Q. Did any contracts come up during that time?

MR. FALLON: I object to that on the

ground that it is immaterial and irrelevant.
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A. Yes, there were during the time that Mayor
Cooke was there and I went over the different
items of street improvement because he knew that
I was building houses and he asked me different
things and I went over them with him.

Q- And when you first examined these specifi-
cations you were not in favor of them as pre-
pared? A. I believe that they were giving too
much power to the engineer and Commissioner
of Streets and Public Improvements whereby they
might close out a contractor who might want to
bid.

MR. WALSCHEID: I want to offer in
evidence the specifications.

(Specifications marked Exhibit P-5 'in
evidence.)

The hearing was thereupon adjourned
until Friday, June 2d, 1916, at ten o’clock
in forenoon.

Continuation of the taking of depositions
before me, William C. Asper, a Supreme
Court Commissioner, at the offices of
Messrs. Collins & Corbin, 243 Washington
Street, Jersey City, New Jersey, this sec-
ond day of June, 1916, at ten o’clock in the
forenoon; in the presence of counsel for the
respective parties.
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THOMAS CAVANAGH, sworn.

Direct Examination by Mr. Markley:

0. Mr. Cavanagh, where do yon reside! A. In

Weehawken.

Q. What business are you in! A. Contracting
business.

Q. How old are you! A. Going on 70 years.

Q. How long have you. been in the contracting
business! A. About 40 years.

Q. In what particular line have you been! A.
Well, I have been in the building business about
four years; then I went in the contracting business
about 35 years ago.

Q. What kind of contracting work have you
done! A. I have built sewers, paved streets and
all that kind of work.

Q. Can you give us any idea of how many square
yards of street pavement work you have done!
A. That would be hard to tell; I wouldn’t like to
walk over it; I done a whole lot of it; the first job
I done was in Central Avenue, from Hoboken Ave-
nue to Bowers Street; there was 23,500 yards on
that job; that was the first job I done.

Q. Have you done street paving work for the
last twenty years! A. Yes, sir.

Q. Have you done street paving work in the
City of Hoboken! A. Yes, sir.

Q. How long ago did you receive a contract for
street paving work in Hoboken! A. The last
one, I guess, was about six weeks ago.

Q. Was that on May 3rd! A. Yes.

Q. What kind of work was it that you received

at that time! A. It was taking off the old blocks,

bringing that street to grade, and repaving it,
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Thomas Cavanagh— Direct.

and putting in a concrete base and trimming the
old blocks.

Q. A stone pavement? A. Yes.

Q. How many streets? A. Five or six, I guess.

Q. You were the successful bidder at that time?
A. Yes, sir.

Q. For that work? A. Yes, sir.

Q. Have you, during your experience, had oc-
casion to compare mixing concrete by hand with
mixing it by machine? A. Yes.

Q. Have you also had occasion to compare the
cost of the two mixings? A. Yes, in a rough esti-
mate.

Q. What have you to say as to the relative cost?
A . Oh, the work I done was scattered here and
there and I done the mixing by hand and saw it
would be cheaper to mix it by hand.

Q. You say it would be cheaper? A. I done it
by hand; I thought it was cheaper or I wouldn’t
do it.

Q. Did you have a contract about two years
ago in Hoboken? A. Yes, sir.

Q. For concrete base? A. Concrete base.

Q. How was the concrete mixed on that con-
tract? A. By hand.

Q. All by hand? A. Yes.

Q. Can you give us any idea as to the number
of square yards? A. About 17,000 square yards.

Q. Did you have any difficulty in bidding for the
work that you were the successful bidder on, on
May 3d?

MR. WALSCHEID: I object to that as

immaterial and irrelevant.
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A. No trouble at all; I was the lowest bidder
and was awarded the contract.

Q. Were there any other bidders besides you?

A. Yes; I think there were four, if I ain’t mis-
taken.

Q. Four bidders besides yourself? A. There
were three, anyway; I think there were three
besides myself.

Q. Have you had occasion to ascertain what
the cost per square foot or cubic yard was for
mixing concrete? A. Not in the last few years
I didn’t keep much track of it; I kept track of it
but I couldn’t tell you now. About 20 years ago
I done a job up on Jefferson Street.

Q. About how long ago? A. About twenty
years ago; I done that for about four cents, but
it was only four inches.

Q. Four inches deep? A. Yes; a fellow over
in Newark wanted to sub-contract it for five cents
a square yard, so we done it ourselves.

Q. How much was it per square yard? A. Four
cents.

Q. And the concrete was four inches deep? A.
Yes.

Q. You mixed it all by hand? A. Yes, mixed it
all by hand; I know the cost of that; I kept track
of the cost of that.

Q. You kept track of that cost? A. On account

of the other man offering five cents.

By Mr. Walscheid:

Q. Is that the last time you kept track of it?
A. No, that is the first time. I just kept track of
it in that case.
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Thomas Cavanagh—Direct— Cross.

By Mr. Mardcley:

Q. Do you know how many cubic yards or square
yards there were at that time? A. Oh, I couldn’t
tell you now.

Q. Can you give us a rough estimate? A.
There were, probably there might be about 2000
square yards; there was only one block, on Jef-
ferson Street; about 2000 square yards; around
that; it was done in a couple of days.

Q. Do you recall, in mixing by machine, of any
advantage over mixing by hand? A. Labor is so
high now I would use a machine in preference to
mixing by hand, now, at the present time.

Q. On account of the high cost of labor? A.
Yes, putting up a plant in order to mix it by ma-
chine.

Q. How about the difficulty in securing labor at
the present time? A. Oh, it is hard to get labor.

Cross-Examination by Mr. Walscheid:

Q. Then, if you had a specification which pro-
vided, as to concrete, no machine mixing will be
allowed except by permission of the City Sur-
veyor in charge, you would want to mix that con-
Crete by machine, wouldn’t you? A. I don’t un-
derstand that; what is that question, Mr. Wal-
scheid ?

Q. If you had to lay concrete, in the proportion
of 1, 3 and 6, six inches thick, as a sub-base for a
street improvement in the City of Hoboken at this
time, in large quantities, you would prefer to lay
it by machine? A. I would now, yes.

Q. You would now? A. Yes, sure.

Q. You would prefer to lay it by machine in
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that manner because of the great scarcity of labor
and the very high cost of labor? A. Yes, sir.

Q. That is so, undoubtedly, isn’t it? A. Yes.

Q. So that it would be of great advantage to
you in the doing of that work to lay it by ma-
chine, financially? A. Yes, now it would.

Q. And it would be of great disadvantage to
you financially at this time to be forced to lay
it by hand? A. Well, if they wanted it laid by
hand I would have to lay it by hand, that is all.

Q. Of course you would. A. Sure.

Q. But it would not be nearly as profitable to
you, would it? A. I didn’t try a machine, you
know; I don’t know what I would make on it; I
know what X could make on it by hand labor.

Q. You have never worked with a machine? A.
No, never.

Q. You never laid a foot of concrete with a
machine? A. No.

Q. Even without having laid any concrete with
a machine, that is your opinion, because of the
great cost of labor? A. Yes.

Q. In other words, you recognize in the ma-
chine a labor saving device? A. Yes.

Q. And a device which also tends to speed in
the laying of that concrete; isn’t that so? A.
Well, yes.

Q. Mr. Cavanagh, you have worked on mumci-.

pal work practically all the time, haven t you? A.
Sure; all over.

Q. If you were put to work under a specifica-
tion which provided that you were to remove
curbing on an old improvement, which provided
that you were to remove such curb as might be

condemned either by the engineer in charge or by

1Q
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the city officials, and there was nothing else in
the specifications to indicate to you what would
be considered by the City Engineer or by the of-
ficials bad curb and curb which would have to
be condemned, you, of course, could not tell what
curb was to be removed, could you, by the mere
reading of the specification?

MR. MARKLEY : I object to that ques-
tion on the ground that it is not cross ex-
amination and is not within the reasons of
the prosecutor.

A. 1 could not tell what curb was to be removed
until they threw it out.

Q. Until he actually threw it out of the trench?
A. Sure; you couldn’t tell by looking at it.

Q. In other words, you couldn’t tell what was
in the minds of the parties, could you? A. No.

Q. And that, of course, would also affect curb
which was to be taken out and which was to be
reset, if there was nothing said in the specifica-
tion about what kind of curb was to be reset,
wouldn’t 1t?

MR. MARKLEY: I make the same ob-
jection.

Q. In other words, the same reasoning would
apply? A. I don’t understand. If the curb is
thrown out, if it was to be redressed again, if it
was good enough to be redressed, it would be re-
dressed, or else it would be thrown out.

Q. Who was to determine that? A. Anyone
that seen it after it was thrown out.

Q. Anyone that saw it after it was thrown out ?
A. Yes.
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Q. The Engineer, in other words? A. Yes, or
the man that is going to cut it.

Q. Or the man that is going to cut it? A. Sure.

Q. But if the specification provides that when
this job was done only good clean curb, without
cracks or spalls, of 20 inches deep and 5 inches
wide, should be used, then you could tell, couldn t
you? A. Yes, sure,; anyone could tell.

Q. Anyone could tell? A. Yes.

Q. You have done a lot of curb resetting,
haven’t you? A. Yes, quite some.

Q. What would you consider a fair market

price for resetting old curb in the City of Ho-

boken at this time?

MR. MARKLEY: 1 object to that on
the ground that it is not cross examination
and 1s not within the reasons of the
prosecutor.

A. Xcouldn’t tell now.

Q. Well, didn’t you bid on just that kind of
work under your specification? A. Yes.

Q. What price did you put in?

MR. MARKLEY: I object to that as in-
competent, immaterial and irrelevant, not
cross examination, and not within the
issues.

MR. WALSCHEID: Strike out that
question.

Q. Didn’t you bid on the resetting of old curb
in the City of Hoboken on the 3d day of May last?
A. Yes.

Q. And it had that item in it, didn’t it? A.
Sure.

20

go

43



150

Thomas Cavanagh— Cross.

Q. What price did yon bid for the old curb?

MR, MARKLEY: 1 object to that on
the ground that it is immaterial, incompe-
tent and irrelevant.

10 A. I couldn’t tell you; I forget it; I don’t remem-
ber.

MR. WALSCHEID: Mr. Whittemore,
those bids are on file in the City of Ho-
boken, aren’t they?

MR. WHITTEMORE: Yes, they are on
file.

MR. WALSCHEID: Can they be pro-
duced within the morning if you telephone
for them?

MR. WHITTEMORE: 1 presume so.

MR. WALSCHEID: Will you do so?

MR. WHITTEMORE: Yes.

Q. In the contract which you obtained on the
3d of May, was there an item which called for
the removal of stone block pavement, and were
you asked to bid upon that as a separate item

MR. MARKLEY: 1 object to that as
30 immaterial and irrelevant.

A. I really don’t know; I don’t remember.

Q. Were you asked to bid upon concrete? A.
Yes, sure.

Q. How thick a sub-base? A. Six inches, I
guess.

Q. Do you know what price you bid on con-
crete? A. Well, I don’t know; around five dol-
lars, I think.
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Q. Five dollars a cubic yard? A. Around five;
it was no less than five; it may be more; I couldn t
remember now.

Q. Of course that is a fair price, isn t it? A.
Well, I don’t know; I don’t think so; if I had to
bid it over again I would put in more for it.

Q. You were going to lay this'concrete by hand,
weren’t you, at five dollars? A. Yes.

Q. You haven’t a machine? A. No, I have no
machine; but I am going to get one now, unless
I change my mind.

Q. How do you know you will be allowed to use
it? A. Oh, yes; you can’t stop me.

Q. They can’t stop you? A. No; I don’t see
who can stop me.

Q. Why wouldn’t they stop you? A. If I mix
the concrete in proper proportions and put it
down.

Q. In other words, you can mix concrete with a
machine just as good as you can by hand? A.
Oh, yes; sure.

Q. No doubt about that? A. I guess so.

0. You have seen concrete mixed by machine?
A. Yes, sure.

Q. And you couldn’t tell any difference? A.
No, you can mix with a machine fully as good.

Q. You can mix with a machine fully as good
as by hand? A. Yes, fully as good.

Re-direct Examination by Mr. Markley:

Q. Can anybody tell before the old curb is taken
up how much of it can be used? A. No; I don t
think so; in my opinion they could not.

Q. Why not? A. Well, the old curb is all right
there, but when you turn it over there it might be
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split right through, or when it was thrown out it
might turn out that way.

Q. It might be brittle? A. Yes; nobody can
tell before it i1s thrown out.

Q. And when you come to dress the curb it
may then show up? A. Oh, yes, sure; in several
places that they wfere dressing curb there on Fifth
Street we had to abandon two or three pieces be-
cause it was half cut.

Q. Is this the usual way of bidding for curb-
ing?

MR. WALSCHEID: 1 object to that as
immaterial and irrelevant.

A. Yes, sure.

Q. Have you done it before? A. Sure.

Q. How many times? A. Several times.

Q. You have never used a machine, have you,
in mixing concrete? A. No; only mixed it by
hand.

Q. You say that you know that a machine will
accomplish the same result, so far as the hand is
concerned? A. I expect so and I hope to accom-
plish more. 1 expect so, anyhow; that was my
intention in having a machine.

Q. In any event you would have to mix accord-
ing to the specification? A. There, to put the
regular quantities in.

Q. And the concrete that goes under the curb,
how must that be mixed? A. The same as the
other.

Q. As to machine or by hand? A. You could
put it in whatever way you want to do it.

Q. Must not it necessarily be mixed by hand?
A. Yes, because it is only a small quantity and
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we mix it by hand always, the small quantity of
it, to go under the curb; that is the first concrete
they use around the curb.

Q. You bid, do you not, per unit price? A. Yes.

Q. And not a total amount for the work? A.
No, no; unit.

Q. So much per unit? A. Yes.

Q. You had no difficulty in determining the
amount of your bid per unit, did you? A. No.

Re-Cross Examination by Mr. Walscheid:

Q. You know what a balanced and unbalanced
bid is, don’t you? A. Well, sometimes I do and
sometimes I don’t; it depends on the circum.-
stances.

Q. You mean sometimes you draw an unbal-
anced bid and don’t succeed, is that 1t? A. Yes;
it doesn’t come out right.

Q. Well, you evidently do know what a bal-
anced and unbalanced bid is. A. If you cqme
out right it is all right; if it comes out wrong
1t 1s no good.

Q. Bidding upon the unit system allows you to
unbalance your bid, doesn’t it? A. Oh, yes; you
can do it if you feel like 1it.

Q. If you feel like it? A. Yes.

Q. Now, Mr. Cavanagh, supposing that you had
a contract in which you bid low upon old curb,
and in which you had bid high upon new curb,
and the specification provided that the engineer
in charge could condemn such old curb as he
wanted to condemn— (understand, there is no lim-
itation upon his condemning the curb)—under
those circumstances it would certainly be to your
advantage to have him condemn all of the old
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curb on the work and let you set new, wouldn’t
it? A. I have never seen that done—

Q. I am asking you whether that would not be
to your advantage. A. That would be a gamble
if T did that; that would be a gamble, that is
what it would be.

Q. That is it exactly; it would be a gamble? A
Yes.

Q. And if he then condemned the curb for you
it would be a good venture? A. Yes.

Q. And if he did not condemn it for you it
would be a bad venture? A. That is the idea.

Q. And you could protect yourself against the
bad venture, couldn’t you, by putting your old
curb price at the fair market value of the old
curb? A. Well, yes; you probably could.

Q. What do you say is the fair market price of
old curb reset in Hoboken at this time? A. Well,
the way labor is now I couldn’t tell you.

Q. Couldn’t you tell me? A. No, sir; the way
labor is now I couldn’t tell you. Labor has
jumped twenty-five per cent since I got that job.

Q. You can’t tell? A. No, I couldn’t tell the
way labor is now.

Q. (Answer of witpess read, as follows: “ No,
sir; the way labor is now I couldn’t tell you. La-
bor has jumped twenty-five per cent, since I got
that job.” ) Since you got that job? A. Yes.

Q. In other words, since May 3d? A. Since
May 3d.

Q. You could have told when you bid on May
3d, couldn’t you? A. Yes, but now I couldn’t
tell you. And it will go up higher yet.

Q. Supposing, Mr. Cavanagh, that the specifi-
cation that you are to work under does not give
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the grade to which the street improvement is to
be laid; that it contains a provision under which
you are allowed to be paid for excavation and for
fill ; and that the grade is to be fixed by the En-
gineer, the final grade of the street. A. Yes.

Q. That, of course, would affect the amount of
excavation or fill which you would have to put in,
wouldn’t it? A. Yes.

By Mr. Hobart :

Q. What is the answer? A. The grades would
run on the map.

By Mr. Walscheid :

Q. I am putting to you a hypothetical question ;
I am putting to you a suppositious question. Can
you understand what I mean by that A. I do not.

Q. I am supposing that that is so. A. All right.

Q. (Question repeated, as follows: Supposing,
Mr. Cavanagh, that the specification you are to
work under does not give the grade to which the
street improvement 1s to be laid; that it contains
a provision under which you are allowed to be
paid for excavation and for fill; and that the
grade 1s to be fixed by the Engineer, the final
grade of the street. That, of course, would af-
fect the amount of excavation or fill which you
would have to put in, wouldn’t it?) A. Well, I
don’t know anything about that; I can’t under-
stand your question at all.

Q. Well, if there is no grade fixed to which a
street 1s to be laid, and the Engineer has the
right to fix that grade, doesn’t that affect, or
doesn’t that make uncertain the amount of cut
and fill that is to be done? A. I don’t see what
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1t would affect any at all, because you get so much
a yard for filling and so much a yard for cutting.

Q. You get, so much a yard for filling and so
much a yard for cutting? A. Yes.

Q. Can you tell under the circumstances which
1 have given to y °n>how many yards of cut you
would have to make? A. No.

Q. Or how many yards of filling you would
have to do? A. No.

Q. If then you bid a high price on fill and a
low price on cutting, under those circumstances
the Engineer can again favor you, by laying the
grade of that street in such a way that you could
get the benefit of your high price for filling, can’t
he? A. He couldn’t favor you a bit, because the
cutting and filling is all the same price.

Q. You say it should be the same price? A.
I say it 1s pretty near the same price, the cutting
and filling; there isn’t five cents’ difference in the
yard.

Q. Yet you could? A. Yes. Why, the Engi-
neer could not favor me nothing at all, or nobodv
else. *

Q. You say that there isn’t any difference in
the value of cutting and filling? A. Five cents
I think.

Q. About five cents? A. Yes.

Q. Which is the more valuable? A. The filling.

Q. The fill is about five cents more valuable?
A. Yes; I think fill 1s 50 cents, and the cutting is
45, if 1 ain’t mistaken; to the best of my knowl-
edge.

Q. The value of cut is 45 cents, and the value
of fill 1s 50 cents? A. Yes; that is as near as I

can remember.



157

Thomas Cavanagh— Re-Cross—Re-Re-Direct.

Q. Well, you are in business, aren’t you! A.
Sure.

Q. And you are bidding on those things every
day? A. Yes.

MR. HOBART: Yes, he says the price
of labor is higher.

A I know that it is.

Q. I am taking you back to the 3d of May, when
you bid. Well, if a man then bid 85 cents for fill
on the 3rd of May, you would think that he 1s get-
ting a mighty good price, wouldn’t you? A. Yes;
it depended on how far he has to haul it, though.

Q. What? A. It depends on where he gets his
material.

Q. Of course it does. I am talking about the
City of Hoboken. A. I am talking about it, too;
but if it is a long haul, he would want that much
for hauling it extra.

Q And if he is getting 60,cents for excavation,
he is getting a mighty fine price, isn’t he? A. He
1sn’t getting too much.

Q. You would like to do it at that price every
day, wouldn’t you? A. If it was now I would
get more.

Q. I am not talking about now; I am talking
about the day that you figured; that is so, isn’t
1t? A. That is a fair price.

Re-Direct Examination by Mr. Markley:

Q. Mr. Cavanagh, you say that since May 3rd
the cost of labor has gone up about twenty-five
per cent.? A. Yes, it has gone up twenty-five
per cent sure.

Q But on May 3d you think the cost of machine
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mixing' was about the same as hand mixing? A.
Yes, there wasn’t much difference, I don’t think!

Q. Where does that fill for Hoboken have to be
brought from? A. Oh, you may have to get it
from New York on scows.

A °U would from ~e boats? A. Yes,
you may have to get it from there, if you want
much of it.

Q. Do you consider that in making up a bid for
Hoboken; do you consider that cost? A. Yes
sure; well, not in making up bids, but if there is
much fill wanted you will have to get it in in
scows, a big quantity of it.

Q. Mr. Walscheid was asking you some ques-
tions in regard to your having put in a whole lot
of new curb and taking out a whole lot of old curb;
or in the alternative of putting in a whole lot of
old curb and not putting in new curb, and in that
way getting an advantage; in order to do that
you would have to have an understanding or
agreement in advance, wouldn’t you, with the en-
gineer or somebody in charge? A No, there
wouldn’t be any advantage to me whether he put
in the old or new, not if I bid it in on my prices;
it would not be any advantage.

Ry Mr. Walscheid:

Q. On your prices? A. On my prices; I can
make as much resetting the old curb as the new.

By Mr. Markley:

Q. What i1s the fair price for fill in Hoboken,
Mr. Cavanagh, if you have to bring the fill in by
scows? A. Oh, about a dollar a yard would be a
fair price at the present time; a dollar a yard;
and you wouldn’t get rich at that price, either.



159

George L. Fellows—Direct.

GEORGE L. FELLOWS, sworn :

Direct Examination by Mr. Marldey:

Q. Mr. Fellows, what business are you in! A
Contracting and trucking.

Q. What kind of contracting business are you
in! A. Why, building, street work, city and mu-
nicipal work of all kinds.

Q. Are you associated with some company! A.
I am president and treasurer of the Lester Fel-
lows Company, a corporation.

Q. A corporation of this State!
tion of this state.

Q. Located in Jersey City! A. Jersey City

Q. Have you done any work in Hoboken lately!
A. Why, we completed a job there last fall and
started a new one which we are just completing
Now.

Q. The contract last fall, for what kind of work
was that! A. Street paving. .

Q. What kind of street paving! A. Clipped
block on a concrete base.

Q. Did it involve the mixing of concrete for the
concrete base! A. It did.

Q. How many years’ experience have you had in
street work of this kind! A. In street work about
three years; other kinds of work a lifetime.

O. Have you done work in Jersey City! A.
Yes.

Q. Street paving work! A. Yes.

Q. Where else have you done street paving
work! A. Well, Jersey City and Hoboken is the
only ones.

Q. This contract last fall in Hoboken, you say

A. A corpora-
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that there was concrete mixing for the concrete
foundation? A. There was.

Q Did you at that time have occasion to ex-
amine into the cost of mixing by hand and mixing
by machine? A. Why, yes; we figured it out both
ways.

Q. What conclusion d;id jfou arrive at? A.
That it was about as cheap to mix it by hand as
it was by machine.

Q. How .did you— A. I would-like to change
that a little bit. We did not figure it as cheap at
that time, but we found out afterwards that it
would be cheaper to mix by machine, and bought
one for that work.

Q. Then did you figure it out after that? A.
We f°und afterwards that it would cost about the
same.

Q. Can you give us a concrete example now of
the respective cost for any certain number of.
yards? A. Why, the concrete mixed by machine,
figuring in the upkeep and the first cost of the
machine, depreciations, etc, engineer’s wages, we
figured that that only just about takes the place
of the extra men that would be required to mix
the mixture and the concrete, so that the labor cost
I think was about the same; and in these times
when labor is scarce the concrete mixed by ma-
chine cost more than by hand, for the reason that
the proportion of concrete mixed is less in propor-
tion to the number of men working, where you
had a full crew.

Q. How large a job was that that you had last
fall in Hoboken? A. I couldn’t tell you in yard-
age; it runs about $19,000, I think.

Q. After you bought the machine you went back
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to hand mixing? A. No; we continued to use the
mixer, because we had it on our hands.

Q. How did you come to the conclusion that
you did not save anything by mixing by machine
instead of by hand? A. Why, where we had small
pieces to fill in, where we could not use the ma-
chine, why the labor runs about the same; then
on other work before we had the mixer, why we
knew about the cost.

Q. Now, you got another contract, you say, in
Hoboken, for street paving work? A. Yes.

Q. How large a contract is that? A Why, that
runs about $8,000.

Q. Does that involve mixing concrete also? A.
It does.

Q. Have you had occasion on that contract to
estimate the cost of mixing by machine? A. Yes,
we have. .

Q. And what conclusion have you come to with
the relative cost of mixing? A. It would cost us
more on this job by machine than by hand.

Q. Concrete that goes under the curb, how about
the mixture of that concrete; is there any differ-
ence in regard to that? A. You use so little of
that at a time that it would not pay you to use a
mixer.

Q In other words, it would be cheaper to mix
it by hand? A. Well, it wouldn’t be cheaper—
well, it would be cheaper, yes, in proportion, yes,
because there would be the extra cost of starting
the machine up and to stop it.

Q. You heard Mr. Cavanagh testify this morn-
mg? A. I did.

Q. And that he had bid for work which was
awarded to him on May 3d? A. I did.
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Q. Did you also bid for that work? A. We fig-
ured on it.

Q. Newark, Ferry and other streets in Hobo-
ken? A. Yes

Q. You were unsuccessful? A. We were unsuc-
cessful.

Q. Did you have any trouble in bidding on those
specifications? A. None at all.

Q. Were there any other bidders besides you
and Mr. Cavanagh? A. I think there were; yes,
there were.

Q. Was there any uncertainty, so far as you
were concerned, as to how much you should bid
for concrete? A. The only thing was the ques-
tion of labor.

Q On account of the cost of labor going up?
A. The cost of labor going up and the scarcity.

Q. But so far as the specifications were con-
cerned, did you have any trouble in preparing
your bid as,to the concrete? A. None whatever.

Q. Or as to the curb? A. None whatever.

Q. Or as to the fill? A. None whatever.

Q. Or excavation? A. None whatever.

Q Did you bid per unit? A. Bid per unit, yes.

Q. Are you connected with Mr. Crichfield in
anyway? A. None whatever.

Q. Is your company? A. No, sir.

Q. Is your company or yourself in any way con-
nected with the Uvalde Asphalt Paving Company?
A. In no way whatever.

Cross-Examination by Mr. Walscheid :

Q. Who asked you to come over here? A. Why,
Mr Whittemore.
Q. The Engineer? A. Yes.



163

George L. Fellows— Cross.

Q. Under whom yon have done work in the
past? A. Yes.

Q. In the City of Hoboken; and under whom
you are doing this $8,000 job? A. Yes, sir.

Q You say you have been in the street improve-
ment line for three years? A. Three years, yes

Q. What particular branch of improvement
work have yon yourself pursued? A Why, I
don’t quite understand the question.

Q. Have you a trade? A. I have no trade.

Q. When you were in the building line, when
you started out, what did you start out at? A. 1
have been in business ever since I graduated from
school. [ .

Q. In what kind of building work did you start [
A. Why, speculating in real estate, building
houses, doing concrete walks, concrete founda-
tions and retaining walls, etc.

Q. And who in your company is the active ex-
perienced man in relation to street improvements?
A. 1T am.

Q. Prior to the time when you took your first
job some three years ago you had had no experi-
ence with any other street contractors, working
for them, had you? A. None whatever.

Q. Where did you take your first job? A. Why,
experience is the best teacher.

Q. T know it is; where did you take your firs,
job? A. Why, on Passaic Avenue, Jersey City,
was my first job. . .

Q. How much was involved in that 30V. A.
Why, that run about $12,000.

Q. That runs about $12,000? A. Yes, that was
about it
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Q. What kind of work was i1t? A. That was
Belgian block paving.

Q. On what kind of foundation? A. Sand base.

Q. No concrete involved in that, was it? A.
None whatever.

Q. What was your next job? A. Passaic Ave-
nue.

Q. You just mentioned that A. Terrace Ave-
nue.

Q. In Jersey City? A. Yes.

Q. What kind of job was that? A. Grading and
concrete work.

Q. Grading and laying of concrete work? A.
Concrete sidewalks.

Q. Concrete sidewalks? A Yes.

Q. How much was involved in that? A. Why,
I think that was a ten or twelve thousand dollar
job.

Q. Just for laying a concrete sidewalk and
grading? A. Yes.

Q. What was your next job? A. Armstrong
Avenue and this Hoboken job.

Q. The Armstrong Avenue job where? A.
From Sterling Avenue to West Side Avenue.

Q. In Jersey City? A. Yes.

Q. How much was involved in that job? A.
About $15,000.

Q. What kind of work was it? A. Why, con-
crete curbs, Belgian block pavement, brick
paving.

Q. On a sand base? A. No, on a concrete base.

Q. Then that was your first experience in lajr
ing concrete as a sub-base for street improve-
ments, wasn’t it, that Armstrong Avenue job?
A. Hoboken was the first.
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Q. The Hoboken job was the first? A. Yes.

Q. And Armstrong Avenue came second? A.
Well, they both worked together.

Q. They both worked together? A. Yes.

Q. When you say “the Hoboken job” you
mean the $19,000 job? A. The first, that was
Grand, Madison and Adams Street.

Q. On your Hoboken job, what kind of work
was that? A. That was a concrete base with
clipped block surface,

Q. That was to take up the old blocks, clip
them, and set them on a concrete base? A. On a
new concrete base.

Q. And that, you say, was $19,000? A. Around
$19,000.

q The only other municipal work that yon
did on street improvement work was this $8000
job which you received in Hoboken? A. That is
all.

Q. "where 1s that job? A. That is Harrison,
First and Third Streets.

Q. What kind of work was 1t? A. That is the
same work, concrete base, clipped block surface.

Q. When you got this Hoboken $19,000 job, you
decided that you would try a machine? A. I
thought I would try a machine.

Q. In the concrete mixing; you had heard, I
suppose, in the trade, that machines were in com-
mon use for the mixing of concrete in large quan-
tities, hadn’t you? A. Well, I hadn’t heard it; I
seen machines and suppose that they must be a
cheaper wav to do it.

Q. Because it was machine mixing? A. Yes.

Q. What kind of machine did you get? A. I
got a Rearing.

1Q
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V. Is that a continuous or batch mixer A A
batch mixer. .

Q. How big a batch would it mix at a time?
A. Jideven cubic feet.

A. A Title 108 MEacleNF Qug, feet In a baten?

Q. How much did you pay' for that batch
mixer? A. $1,800.

Q. And the only experience you have had in
mixing concrete by machine is with this Hearing
batch mixer? A. With this Hearing batch mixer

tj. ion know that there are continuous mixers?
A. Yes.

Q. Yon know that those continuous mixers are
used on the larger jobs, for covering large sur-
faces? A. Well, the continuous and the batch
are both used, well, about the same; you see both
kinds.

Q. Well, isn’t it a fact that the continuous
mixer would be better as between the two for a
very large job? A. Why-__

Q. Where you keep the mixer mixing? A.
, S well? I don t know, if I had the experience,
but I should think that it was a little quicker.

Q. That the continuous mixer was a little
quicker? A. But not quite as good a mixer.

. 1s y°ur opinion, without having used
it. A. That is my opinion.

Q. You say that on the $19,000 job you con-
tinued to use the mixer, even after you found
out? A. Certainly.

Q. In making up your mind that the mixer was
not a saving to you, you charged into the calcu-
lation the cost of the mixer, didn’t you? A. No;
I charged off on my gang; I have awarded that a
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life of so long and charged off each year so much
on the life of the machine.

Q. What did you charge against this particu-
lar job? A. Why, we figured out $20 a day for
the machine.

Q. You mean you are charging there what it
would cost you to rent a machine; isn’t that so!
A. Well, I don’t know what you could rent it for;
we never tried.

Q. Isn’t it a fact that the rental value of one
of those machines is from twenty to twenty-five
dollars a day? A. That I couldn’t say.

Q. You don’t know that? A. No.

Q. Upon what do you base your charge of $20
a day? A. I figure the life of the machine is
about five years’ use on working a number of
days a year.

Q. How many days? A. Well, I couldn’t tell
you how many days.

Q. You never made that calculation? A. What
1s that?

Q. You never made that calculation? A. Oh,
yes, I did.

Q. You, yourself? A. Yes, sir.

Q. Then you ought to know how many days?
A. Well, I don’t.

Q. But you don’t? A. No, sir.

Q. Well, approximately, how many days? A.
Why, I think we figured—I figured somewheres
in the neighborhood of------

Q. Two hundred days a year? A. Probably
forty or fifty days a year.

Q. Forty or fifty days a year? A. Yes.

Q. So that you, with the amount of work that
you had, would invest in a plant of this kind and

30
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use it no more than forty or fifty days a year for
concrete mixing? A. That i1s all; well, of course,
where you are bidding on work, it is an uncertain;
tning.

Q. Well, isn’t it a fact for this concrete work
that you expect to get in a year, that it could not
be profitable for you to use a concrete mixer,
because you would not use it enough? A. Well I
don’t know about that.

Q. Isn t that a fact? A. I don’t know about
that.

Q. You consider yourself a small contractor,
don’t you? A. Yes.

Q. And the quantity of concrete which you have
laid with the machine amounted to what yardage ?
A. That I couldn’t say.

Q. But approximately you can, in round num-
bers? A. Well, we will say 15,000 square yards.

Q. 15,000 square yards? A. On this job; there
1s 5,000 square yards.

Q. You haven’t used it on this job? A. Yes,
sir; we have.

Q. I thought you said you haven’t? A. No, 1
aidn’t say we haven’t.

Q. Are you going to use it on this job? A. We
have used it on the job.

Q. Are you going to use it on this job in pref-
erence to laying the concrete by hand? A. Wo
have used it and laid it all.

Q. Well, having done it, you have given the
machine the preference, haven’t you? A. Yes;
the machine i1s idle now.

Q. You know that machinery has gone up in
value, don’t you? A. Not in concrete mixers.
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Q. All machinery; don’t yon know that? A.
We are not in the machinery line; I don’t know.

Q; You haven’t attempted to sell it, have you?
A. No.

Q. You don’t want to sell it, do you? A. No
—vyes, I will sell it or keep it, either one; it is
immaterial.

Q. It is immaterial to you? A. Yes.

Q. When you say that it would not pay to mix
concrete to put under curbs and use a machine,
you mean that it would not pay to use the ma-
chine for that purpose only; isn’t that so? A.
No, I mean that it would not pay us to use it
anyway.

Q. Now, supposing that this were the case:
Supposing that you had a block, a full length
block open and ready to receive your sub-base of
concrete, and also h$d the trenches, the gutter
trenches, open, so that you could put the concrete
into the sub-base and in the gutter trenches at
the same time? A. Your concrete would set; you
couldn’t set your curb.

Q. Why couldn’t you? A. Because it takes, to
do a block would be in the neighborhood of from
five to six hundred feet, and your curb setters
only set three hundred feet in a day, so your
concrete would be set before you could get your
curb in.

Q. How many curb setters would only set
three hundred feet? A. Two men and their
helpers.

Q. Is that all that you employ? A. That is all
you could work on one block.

Q. Is that all you could work on one block?
A. On one block, yes.

40
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@ Wouldn’t you work both sides of the street,
for instance? A. Certainly not.

Q. Why not? A. Because you couldn’t hire
the men to work two or three hours and knock
them off for the rest of the day.

10 Aou cou” n°t set y°ur curb on both sides?
A. You could, if you had the job open and it was
big enough to do that much.

Q. That is what I mean, if the job were big
enough. A. Yes, but the specifications won’t
allow you to open up two or three blocks at a time.

Q. Which specification? A. Any of the speci-
fications.

Q. You are not interested in any specifica-
tion? A. No, sir; any of them that we take up.

20 Q@ You are answering one question now;
there 1s no limitation in that respect in these
specifications? A. Well, I thought that we were
talking about my job.

MB. FALLON: I object to counsel
talking about that in these specifications,
because my understanding is it is in these
specifications.

Q. Then, if the street were sufficiently opened

30 up and the job were big enough, you could mix

your concrete in the mixer, put it in the curb

trench and also put it in the sub-base, couldn’t
you? A. No, sir.

Q. Why couldn’t you? A. Because it would
be wrong policy for any man that knew how to
do that work to do it that way.

Q. Why couldn’t you? A. Because, as I said,
you could not get men enough to lay it quickly
enough, because you would have to lay them off

43- before the day was up.
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Q. How many feet of curb do you set in a day?
A. Why, an extra good man lays about three
hundred feet.

Q. An extra good man lays three hundred
feet? A. When I say “a man” I mean a pair
of men and their helpers.

Q. That is one set? A. Yes.

Q. And the average city block is about two
hundred feet long? A. About two hundred feet
long; that would be about four hundred feet on
the two sides.

Q. You can work both sides of the street? A.
Certainly you can work both sides of the street.

Q. Then what is in the objection to using the
machine for that purpose, that the concrete sets
too fast? A. The concrete would have set be-
fore you could get your curb in.

Q. How long does it take concrete to set? A.
Why, it starts to set immediately; within an hour
or two hours it has initially set.

Q Now, supposing that you are mixing con-

crete on the street for your sub-surface? A. Yes.

Q. And as you need it, mind you, for your curb
trench, you take it directly from the machine
and put it in the curb trench; couldn’t you do
that? A. No; any contractor------

Q. Couldn’t you do that? A. No.

Q. Why not? A. Because that would be
against all rules of doing the work.

Q. You are not telling me anything when you
tell me that; tell me the rule, and tell me why
not? A. In the first place, you got to set your
grade, no man could do it that wished to make

good, and he has got to put the curb in to get the
grade.

30
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Q. What? A. He has got to put tlie curb in to
get the grade.

Q. He has to have the curb set in to get the
grade? A. Yes, to get the correct grade.

Q. Haven’t you the grade before you set the
curb? A. We have, on paper.

Q' Haven t you it on the line of work by means
of stakes and cords? A. No.

Q. You haven’t? A. No, sir.

Q. Then you haven’t any grade until your curb
is actually set? A. Not until the curb is set.

Q. Then the grade does not affect the setting
of the curb, does it, if you don’t get it until after
you set it? A. The grade of the street, no.

Q. Then tell me what else there is which would
prevent tire laying of the concrete as I have just
indicated? A. What else is to hinder me?

Q. Yes. A. By setting the curb------

Q. No, the laying of concrete as I have just
indicated, having your curb trench open, and as
the men who are setting that concrete in that
trench need it ask for it, mind you. A. Yes.

Q. You hand it to them from the machines, put-
ting it in there fresh from the mixer; what is
there to stop you from doing that? A. There is
nothing to stop you from putting concrete into
the ditch ready for your curb------

Q. Let us stop there a minute. And there is
no difference in the value of that concrete as it
comes from the machine or as it comes from the
hand mixer, that is, one is as good as the other,
isn’t it? A. About the same.

Q. So that if you can get it as fresh from the
machine mixer as ycm can from the hand-mixing
batch, you can use it either way? A. Certainly.
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By Mr. Fallon:

Q. But one is no cheaper than the other, 1s 1t?
A. No, they are about the same cost.

By Mr. Markley:

Q. You were going to say something about 10

when you got it out of the machine; what were
you going to say about that; do you remember?
A. You can certainly start your machine up to
mix up a few yards and put it in, but it is worth-
less by the time you get to the end, in getting
your ciirb in on top of it, you couldn’t get your
curb in fast enough.

By Mr. Walscheid:

, 20
Q. How many cubic yards would you need to

fill in a curb trench three hundred feet long? A.
You would need half a foot to the foot------

Q. Well, about how much? A. Approximately
six cubic yards.

Q. Now, getting back to those 1,000 yards
which you are mixing, supposing you mix that
1,000 cubic yards, and you lay 994 yards of thay
into the sub-base, and at the same time take the
six yards that you need for the curb trench, put- 31
ting it in the curb trench; couldn’t you do that?
A. Certainly not.

Q. Why not? A. I have explained it to you
before; you got to get your curb in to get the
grade, the arch to your street.

Q. What difference does it make where the
concrete comes from? A. Well, how can you get
your curb on the concrete until you have it mixed
and lay it over the street?
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Q. Yon don’t mix the concrete in the trench
do you? A. Certainly not.

Q. You put the concrete in the trench? A.
Certainly.

Q. Then what difference does it make to you
where that concrete comes from, provided it is
fresh concrete, so long as it gets into that trench
fresh? A. It does not matter where it comes
from.

Re-Direct Examination by Mr. Markley:

Q. You said that one set of men could lay
three hundred feet of curb in a day? A. I think
that 1s what we figure.

Q@ If you assume a block was three hundred
feet long, that would be six hundred feet, if you
counted both sides of the street? A. Yes.

Q. I believe you said half a foot of concrete to
each foot of lineal curb? A. I think that is what
we estimate.

Q. And therefore it would be three hundred
fert of curb, would there not, for both sides of
the street? A. Six hundred feet of curb, total
length.

Q. Three hundred cubic feet of concrete? A.
1es.

Q. Or about eleven square yards of concrete?
A. Yes.

Q. Or eleven cubic yards? A. Yes.

Q. If your machine was going all day, how
many square yards of concrete would it turn out?
A. It would turn out one hundred and fifty cubic
yards or nine hundred square yards.

Q. And therefore, in order to use the machine
for the purpose *of turning out eleven square
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yards that would be necessary to go under the
curb, you would only take a very small part of
the day, wouldn’t you? A. An hour; about half
an hour, probably.

Q. In the meantime the men that would be fill-
ing the machine with mixture, what would they

be doing? A. They would be standing around
eating their heads oft'.

Q. Then there would not be any doubt that it
would be more expensive to mix such concrete
that would have to go under the curb by machine?

A. There is no question about that.
JOHN MANLY, sworn. 20

Direct Examination by Mr. Markley:

Q. Mr. Manly, what business are you in? A.
City Inspector of Hoboken.

Q Are you a City Inspector at the present
time? A. Yes.

Q. How long have you been Inspector? A.
About six years.

Q. A street improvement inspector? A. Yes.

Q. Inspector of street improvements? A. Yes, 30

Q. While work is going on?

Q. Did you inspect the job of the Bithulithie
Company about last fall, was it?

MR. WALSCHEID: I object to that as
immaterial and irrelevant.

. A. No.

Q Have you had occasion to examine the ques-

tion of machine mixing and hand mixing of con- 40
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Crete on street improvements? A. Yes, I have
saw both kinds done, both kinds of work.

Q. Wei], now, when did you have occasion to
examine and note the difference? A. Well, the
Standard, they started to do------

Q. Who? A. The Standard Bithulithic Com"

* pany, they started to do their work by hand..

When was that? A. That was in 1913.

Q. Where? A. In Hoboken.

Q. On what work? A. They started on Jack-
son Street, to the lower end of the city, at New-
ark Street, I think it was.

Q. What work was done at that time? A. Well
they went all the length of the city, on different
streets, it was four or five blocks, Jackson, Mon-
roe and Clinton Streets, Willow Avenue, they
went from one end of the city clean to the other.

Q. What was it, original work or reimprove-
inent? A. It was new work, on concrete base with
the bithulithic surface.

Q. Now, you were telling us how they started
to use a machine. A. They started by hand, I
guess they mixed two or three blocks by hand,
and between First and Second they worked by
hand, and between Second and Third they used
a machine. * . =

Q. Now, after they started to use a machine
did they use it continually after that? A. No,
they went back to hand work.

Q. Well, did they abandon the machine en-
tirely? A. Yes, they did not use it after they got
through that day; they finished up their work by
hand.

Q. Did you have occasion at that time to see
how fast the work was done by machine and how
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fast it was done by hand? A. Yes, on those two
blocks when they done the work by hand; the
first block they done by machine, the distance was
about—these blocks are relatively about the
same distance—they done the work in about the
same time.

(™. Well, take one day, for instance. A. Well,
that block that they done between First and Sec-
ond they done in about a little less than three
days by hand.

Q. How many men? A. Why, they had eigh-
teen men on that.

Q That was by hand? A. Yes.

Q. And it took them a little less than three
days? A. Yes.

Q. For one city block? A. Yes. -

Q. About how many feet long? A. I think it
is 400.

Q. Then the next day you say they used a
machine on the next block? A. When they fin-
ished thst block they went to the next block and
had the machine, it was a new machine they got.

Q. How many men worked there? A. The
same number of men.

Q. How many men did you say? A. About 18.

Q. About how long did it take them to com-
plete that block by machine? A. It was less than
three days.

Q. Using that machine, with 18 men, it took
just as long as it did without the machine, to do
about the same amount of work? A. About the
same time.

Q. Have you, on other occasions, inspected
work done by machine and by hand and noted the

time that it took to do the work by either method ?
A. Yes.

10
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Q. What conclusion did you come to about the
time it took? A. Well, there was no great dif-
ference as to the amount of time it consumed;
the difference wasn’t very great.

Q. They did about the same amount of work
by either method? A. Yes, by hand or machine.

Q. In the same length of time? A. Yes about
that.

Q. With the same number of men? A. Yes.

Q. Is this Standard Company that you re-
ferred to one of the largest companies that does
this kind of work?

MR. WALSCHEID: I object to that as

calling for a conclusion.

A. Yes.
Q. What 1is the company’s name? A. The
Standard Bithulithic Company.

Cross Examination by Mr. Walscheid:

Q. You have been a Street Inspector in Ho-
boken? A. Yes.

Q. For how many years? A. About six.

Q. Before that what did you do? A. Worked
as bartender.

Q. Now, as Inspector of Streets, what are your
duties in the City of Hoboken? A. To see that
the proper mixture is put in, and that the grades
are proper, that is, that the gutter is proper and
the curb is properly dressed.

Q. Suppose you work under the Engineer? A.
Yes.

Q. And from the Engineer you receive a set of
the plans and specifications? A. The specifica-
tions; no plans.
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Q. Not the plans? A. No.

Q Then, when he stakes out the grades, -he
gives yon those grades? A. Well, no; he does
not give me the grades; he gives the grades to
the contractor.

Q You also get them, don’t you? A. No, I
don’t get the grades.

Q. Isn’t it your duty to check up the grades?
A. No.

Q The Engineer does that himself? A. The
Engineer does that himself.

Q. So that all you have to do is to see that the
material goes in in the proportions fixed by the
specifications? A. Yes, sir.

Q. And to watch them and see that they use
Portland cement where Portland cement is called
for, and that they put in a full bag instead of
half a bag; is that right? A. Yes, sir.

Q You don’t keep any records, do you? A,
Why, I make a report to him, a verbal report, of
anything that is wrong.

Q. That 1s all; you keep no written records? A.
No.

Q. Of course you kept no records of the work
done by the Standard Bithulithic Company? A.
No.

Q. As to the time consumed? A. No.

Q. Or anything like that A. No.

Q. When you testified here about the time that
it took the Standard Bithulithic Company to
lay a block of concrete base, you testified purely
from recollection? A. Well, the circumstance, of
course, made me recollect.

Q Yes, from your memory? A. I mean the
conditions around about that time.

40
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Q. How many years ago is that? A. That was
191-3.

Q. Is that the only experience that you have
had in the use of or in seeing these concrete mix-
ers used? A. No; Mr. Fellows had a mixer.

Q. You saw his mixer A. Yes.

Q. What kind of mixer was it that the Stand-
ard Bithulithic Company used ? A. It was a batch
mixer, about the same size as Mr. Fellows’; not
the same make machine, though.

Q. A small machine, then? A. Yes.

Q. It was a small machine A. Yes.

Q. Fellows’ machine is a small machine, isn’t
it? A. Yes.

Q. When you say you saw 18 men laying con-
Crete that was mixed by hand, you mean that
18 men were spreading it on the street and pound-
ing it down? A. No, there were two boards, one
on each side, and they worked two gangs of men.

Q. You mean to say nine men working on each
side of the street? A. Yes.

Q. Nine men on each side A. Yes.

Q. How many men were they laying this mix-
ture which was mixed, on those boards in the
street as a subsurface? A. They shovelled it
from the boards right into the trench; they had
the boards close up.

Q, How many men were there shovelling it
into the roadway and how many men were there
that spread it? A. Just two men.

Q. So that you saw 18 men mixing? A. Well,
I saw about that many men.

Q. 18 men mixing and two spreading? A. Yes.

Q. When they were hand mixing? A. Yes.

Q. Then they stopped that? A. Yes.
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Q*Then they put in the machine? A. Yes.

Q. When they put in the machine they had two
men spreading? A. Yes; sometimes they had
three.

Q. And they had 18 men around the machine?
A. No, they didn’t.

Q How many men were around the machine?
A. T think they used probably about eight men.

Q. Attending the machine? A. Yes.

Q. What did they do? A. Well, there was one
man on the shovel; another man carrying cement
to the shovel; an engineer and fireman; a man
on the hopper standing by and opening and shut-
ting off the concrete as it came out; a man work-
ing on the scoop gauging it; there was a long
scoop. ‘ .2 0

Q. Now you have them all? A. That is one
man on each side of that, three men.

Q. Eight men, you say; approximately eight
men? A. Yes.

Q. And the engineer, he was at the boiler,
wasn’'t he? A. Yes.

Q. They used that boiler for other purposes,
too, didn’t they? A. For other purposes?

Q. Yes, than this work, besides running this
mixer? A. No. 30

Q. So that when the machine mixing was going
on, they used about ten men, didn’t they, as
against twenty— A. No, I didn’t say twenty.

Q. You said there were 18 men mixing con-
crete? A. By hand, yes.

Q. Nine to each board? A. Yes.

Q. And two men spreading it? A. Yes.

Q. That is 20. A. Two of the 18.

Q.. Two of the 18 spreading it? A. Yes.
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Q. Then there were only eight men to each
board? A. Yes, about that.

Q. Then, when they used the machine there
were eight men getting the mixture ready and
two spreading it; is that right? A. Yes; as far
as that goes, the other men were working, wheel-
ing in the stone and cement and sand, tilling the
barrows up.

It is stipulated between the parties that
the City of Hoboken has properly adopted
an act entitled “ An Act providing for the
reimprovement of any street, avenue, road
or highway, or portion of such street, ave-
nue, road or highway, in any city, which
has been heretofore made, and for which
improvement assessments for benefits have
been heretofore levied and imposed, and
for the issuing of bonds to pay for said im-
provement,” approved May 15, 1907
(Chapt. 210, P. L. 1907, p. 466); and that
the proposed improvement in question is
being prosecuted under said act.

It 1s further stipulated that the City of
Hoboken, prior to the institution of any of
these proceedings, adopted Chapter 221,
Laws of 1911, page 462, and the supple-
ments thereto and amendments thereof,
and is being governed thereunder.

It is further stipulated and agreed that
the streets covered by this proposed im-
provement have been heretofore paved and
improved, and assessments for benefits for
such paving and the making of such im-
provements have been heretofore levied
and imposed upon the property specially
benefited thereby.
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JOSEPH 0. WHITTEMORE, Sworn.
Direct Examination by Mr. Fallon:

Q. What is your business, Mr. Whittemore? A.
Civil engineer.

Q. How long have yon been a civil engineer? A.
Why, about 28 years.

Q. From what school or college did you gradu-
ate? A. I didn’t graduate from a technical
school.

‘Q. You have been practicing in the business of
civil engineer for the last 28 years? A. Yes.

Q. You were connected with the office of Walter
F. Whittemore in Hoboken for many years? A.
Yes.

Q. What is his business or calling? A. Civil
engineer.

Q. Walter F. Whittemore is your brother? A.
Yes.

Q. In the course of your employment with
your brother, were you engaged in municipal
work? A. Yes.

Q. Have you engaged in municipal work on
your own account as civil engineer A. Yes.

Q. Since what period of time? A. Since 1912.

Q. Have you prepared plans and specifications
for street improvements in the City of Hoboken
for many years past? A. Yes.

Q. Did you prepare plans and specifications
for the repaving with asphalt of Madison and
other streets in Hoboken which r.re in issue in
this case? A. Yes

Q. About how many years’ experience have you
had in taking charge of and supervision over
street paving for municipalities? A. Well, I had
charge of that kind of work while I was in the em-

-0
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ploy of Mr. Brush and in the employ of my
brother.

Q. What Brush have you reference to? A. Mr.
Charles B. Brush.

Q. What was his business? A. Civil engineer

Q. Where was he engaged in business? A.
Hoboken.

Q. Where was Walter F. Whittemore engaged
in business? A. Hoboken.

Q. For the past four years and thereabouts
have you had charge of street paving work di-
rectly? A. Yes.

Q On your own account? A. Yes.

Q. During the time that you have been engaged
in work as civil engineer? A. Yes, sir.

@ On work in the City of Hoboken, about how
many square yards, approximately, of paving
have you supervised in that city? A. Oh, I should
say 200,000 square yards, approximately.

Q. What sort of foundation is laid in the City
of Hoboken for street paving work? A. Con-
crete.

Q. At the present time? A. Yes.

Q Within what number of years past has the
City resorted to concrete foundations? A. Why,
the first concrete foundation they had was laid
under my direction nineteen years ago on River
Street ; since then they did not lay any concrete
foundations until practically when I had super-
vision of their work; that was in 1912.

Q. During the past four years or thereabouts
was 1t practically all concrete foundation? A.
Practically all concrete foundations.

Q. Are you familiar with the methods of laying
such foundations? A. Yes.
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Q. And the mixing of the concrete for those
foundations? A. Yes.

Q. Are you familiar also with the various other
details of construction of asphalt and other forms
of pavement—asphalt, Belgian block and the like?
A Yes.

Q. Are you familiar also with the different ma-
terials that go into a street improvement and re-
improvement, such as Curb, sand, concrete and
the like? A. Yes.

Q. Are you a member of any engineering so-
ciety? A. Yes; American Society of Civil Engi-
neers.

Q. Did you prepare the plan and profile for
this work? A. Yes.

Q. And also the specifications for this work?
A. Yes.

Q Did you indicate on the plan and profile the
grades of the street? A. Yes.

Q. Did you distinguish in red lines and black
lines as to the character of those grades? A. Yes.

Q. Are you familiar with the Grade Map of the
City of Hoboken? A. Yes.

Q. When was that map made? A. In 1888.

Q. And these streets that are in question here,
the street the specifications for which you pre-
pared, are they up to the established grade? A
Yes.

Q. Well, the streets themselves, over which
the work is to be done, are they up to the estab-
lished grade, or are they to be brought up to the
established grade? A. Very few of them are;
there may be one or two blocks that are, but the
others are not.

Q. Your profile shows the variances, does it?
A. Yes.

10
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Q. Then the actual physical grades of those
streets are, in many instances, below the estab-
lished grade? A. Yes.

Q. Before you prepared the plan and the pro-
file and the specifications, did you go over the line
of work to see what the condition of the streets
was, to examine the condition of the streets? A
Yes, took levels on them.

Q. And as a result of the information thus ob-
tained did you prepare these plans and specifica-
tions? A. Yes.

Q. Did you also prepare the plans and specifi-
tions for street improvement on Ferry and other
streets which were bid upon by Mr. Cavanagh and
some others? A. Yes.

Q. Is the plan and specification that you pre-
pared for the reimprovement of those streets
similar to the plan and specification for those
streets which were to be improved by asphalt
pavements? A. It is; with the exception that one
calls for asphalt and the other is for stone block.'

Q. Were they exactly the same, with the excep-
tions that you just mentioned? A Yes.

Q. Then both improvements provide for the lay-
ing of concrete base, do they? A. Yes.

Q. Did the plan that you prepared for Ferry
and other street improvements contain a profile
indicating the grades of the streets? A. Showing
the present and established grades.

Q. The same as the plan for the streets which
were to be improved by asphalt pavement? A.
Identically the same matter.

Q. The same wording? A. Yes.

Q The red lines and figures indicated the es-
tablished grade and the black lines and figures
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the present surfaces? A. Yes, both jobs were the
same.

Q. And do both plans contain the same pro-
visions?

MR. WALSCHEID: I object to that un-
less the plan is produced.

Q. The same wording, which reads as follows:
“Red lines and figures indicate established
grades; black lines and figures indicate present
surfaces; the extent to which present grades shall
be raised will be determined by the Director of
Streets and Public Improvements during the
progress of the work?

MR. WALSCHEID: I object to that as
immaterial.

A. Yes.

MR. FALLON: I offer that map in evi-
dence.
MR WALSCHEID: I object to the of-
* fer on the ground that it is immaterial and
irrelevant to the issues in this case; and I
agree to waive the production of the map
and agree that the wording which Mr. Fal-
Ion has just read into the record may be
considered as the endorsement which ap-
pears upon the map now offered.
(The map was thereupon admitted, sub-
ject to the objections, and marked Exhibit
P-5).

Q. And the specifications for this work, relat-
ing to Ferry and other streets, were they prac-

10
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tieally the same as the specifications for the as-
phalt streets, with the exception that Ferry and
other streets was for Belgian block pavement, as-
distinguished from the asphalt pavement? A.
Yes, that is the only difference.

Q. Were they exactly the same, with the excep-
tion of the character of pavement? A. Yes.
By Mr. Walscheid:

Q. The character of surface and the names of
the streets? A. Yes, that is the idea

MR. FALLON: I offer those specifica-
tions In evidence.

MR. WALSCHEID: Do you want all
those printed?

MR. FALLON: No.

MR. WALSCHEID: Then it is agreed
that the specifications in this case be con-
sidered the specifications which you are
now offering, so far as the material, work-
manship, mixture, method of bidding and
everything i1s the same, except only that
the streets are different, and that the sur-
face mixture in the case at bar is an as-
phalt mixture, whereas in the other case
it 1s a Belgian block pavement, and that
there is not the same provision for the
maintenance of the pavement.

By Mr. Fallon:

Q. Do you recall how many bidders there were
for the Belgian block work? A. Oh, I think three
or four; the proposals will show.

Q. Tell us who they are? A. Curtin Brothers,
Connell & Murtha, Thomas Cavanagh, and Les-
ter Fellows Company.
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The proposals were thereupon marked
for identification as follows:

Proposals of Fellows Company marked
Exhibit P-1 for identification of this date;

Proposal of Curtin Brothers marked
Exhibit P-2 for identification of this date;

Proposal of W. A. Connell marked Ex-
hibit P-3 for identification of this date;

Proposal of Thomas Cavanagh marked
Exhibit P-4 for identification of this date.

Q. Mr. Whittemore, from your experience as
an engineer, and from your experience in street
improvement work, could you say that any pav-
ing contractor who wanted to bid on this im-
provement would have any difficulty in undern
standing the specifications so as to bid intelli-
gently thereon? A. I should be very much sur-
prised to find' a contractor who had had much
experience in not being able to render an intelli-
gent bid on these plans and specifications.

Q. Could a contractor who intended to bid upon
this specification determine, by reference to it,
the present grades and also what the established
grades were? A, Certainly, if he can read he
could find that out.

Q. Could he, by reference to this specifica-
tion and the plans and profile, ascertain the
amount of filling and the amount of excavation?
A. Approximately, yes.

Q. Could anyone, whether it bo you or an in-
tending bidder, ascertain with certainty the
amount of excavation and filling, without taking
up the street pavement? A. No.

Q. Does that apply generally on work of this
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kind, that that cannot be ascertained without
taking up the street pavement? A. That is al-
ways the case.

Q. Why is that so? A. Because the depth of
the blocks varies, some are four inches deep,
some are as much as ten inches deep, and it is
impossible to determine the amount of excava-
tion or filling, except approximately, until the
pavement 1s removed and levels are taken on the
surface after the paving blocks have been
removed.

Q. Did you estimate the approximate number
of square yards of asphalt pavement in this con-
templated work? A. Yes.

Q. Did you estimate the approximate number
of square yards of stone block to be removed?
A. Yes.

Q. Did you approximate also the number of
cubic yards of concrete in the filling and exca-
vation? A. Yes.

Q. Did you also approximate the number of
lineal feet of new curb and of curb to be reset?
A. Yes.

Q. And the number of manholes to be reset and
the manhole covers? A. Yes.

Q. And the number of basins to be reset? A.
Yes.

Q. All of that work was to be done under the
plans and specifications which you prepared? A.
Yes.

Q In order to make that estimate, I understand
that you examined the work, went over the line of
the proposed improvement and examined the
work? A. Yes, took levels on it.

Q. And is that your customary method of mak-
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ing your estimate of quantities in street work
of that kind! A. Yes.

Q. Were bids for this work required to be sub
mitted at unit prices, or a lump sum! A. Unit

P Q Is that the customary way of making street
improvements in Hoboken at the present time
and for some years past! A. Yes; always as
been, in my opinion, for twenty years back.

Q. Bids were called for for a certain price per
square yard, a cubic yard, or lineal foot, as the
case might be! A. Yes.

Q. I note that you have an expression in the
estimate forming part of the specifications, o
the effect that any work or material exceeding t e
amount mentioned above—meaning the amount m
the specification mentioned—to be done at the
contract price, and all omissions to be deducted m
like ratio; is that the customary way of making,
an insertion of that kind in the specifications. A.

Q. And has it been so in the City of Hoboken m
all street improvements that you had anything to
do with! A. It was in one I had 19 years ago.

Q The surface estimate, comparison of the bids
will be based upon that estimate, that is the esti-
mate as made by you! A. Yes.

Q. Is that the customary practice! A. Yes.

Q. And it has been for all the time you had any-
thing to do with street improvements in the City
of Hoboken! A. Yes.

Q. You have a provision in the plans which
savs, the extent to which the present grade shal
be* raised will be determined by the Director of
Streets and Public Improvements during the
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progress of the work; to what does that have
reference; what did yon intend by that? A. Why,
the grades in Hoboken, the established grades,
were made in 1888, and if, during the progress of
a street improvement, it would be necessary' to
lower the grade perhaps two inches from the es-
tablished grade, in order to better fit a man’s
entrance to a store, or to a house, especially if
that house or store had been built previous to
1888, to save the city possibly a damage suit;
that has been done, and that is the reason for that
provision in the plans.

Q. And has that same legend upon other plans
for street improvements in Hoboken appeared
for some years past?

MR. WALSCHEID: I object to that as
immaterial.

A. That was on the plan we made for the im-
provement of River Street, 19 years ago, except
then 1t was the Committee on Streets, or what-
ever it was.

Q. And has it been followed in other plans
since that time? A. Yes.

Q. There i1s nothing unusual about this being
in this particular plan? A. Nothing at all un-
usual.

Q. Before you prepared this plan and this spe-
cification did you confer with Mr. Londrigan, the
Director of the Department of Streets and Public
Improvements? A. Yes.

Q. When a contractor is doing street improve-
ment work, is he ordinarily required to construct
the pavement according to the established grade?
A. Yes.
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Q. And was it because of that that you inserted
that provision which I have called your attention
to a few moments ago, about the extent to which
the grade might be raised would be determined
by the Director of Streets and Public Improve-
ments? A. Yes. . ,

Q. Then the Director of the Department of
Streets and Public Improvements was cognizant
of the fact that you had gone over the line of the
proposed improvement and investigated the situa-
tion? A. Yes.

Q. You had so informed him? A. Yes.

Q. Did you give the Director of the Department
of Streets and Public Improvements the same in-
formation that you got by going over the line of
this improvement? A. Yes, we went over it to-
gether.

Q. Did you confer with him in regard to the
matter before you prepared your plans and speci-
fications? A. Yes.

Q. And was 1t because of that conference and
because of the investigation that you made that
provision in your plan as to the possibility of
the grade being changed at different places? A.
Yes, and because it appeared on every plan that
has ever been made for street improvements that
I know of.

Q. It was a sort of saving clause? A. A sort of
saving clause.

Q. For the city? A. For the city.

Q. Did the Director of the Department of
Streets and Public Improvements direct you to
prepare these plans and specifications? A. Yes.

Q And was it at his request that you did pre-
pare them? A. Yes..
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Q. And after preparing them did you submit
them to him? A. Yes.

Q. Did you confer with him in regard to them
before their submission to the Board of Commis-
sioners? A. Yes.

Q. These plans that you prepared do give a
grade for the proposed improvement, don’t they?
A. Yes.

Q. Is that grade expressed on the plan the
method usually adopted by engineers for work of
that kind? A. Yes, sir.

Q. In the same manner as other work of like
kind was previously done in Hoboken? A. Yes.

Q. And is the grade given on each block of
the several streets, at different points? A. Yes.

MR. WALSCHEID: I object to that on
the ground that the map speaks for itself.

Q. And 1is it the practice amongst civil engi-
neers, Mr. Whittemore, to indicate on the plans
for work of this kind the points in regard to the
established grade? A. Yes. That represents the
limit to which the grade can be raised.

Q. Now, the established grades of streets in the
City of Hoboken are recorded in the so-called
Grade Book, containing a number of maps, on
file in the City Hall, are they not? A. Yes.

Q. And they are accessible to anybody? A. Yes.

Q. Does the established grade as you have it
upon your plan correspond with the established
grade as it appears in the Grade Book of Hobo-
ken? A. Yes, it is taken from that book.

Q. Have you indicated on your plans for this
work the typical cross sections indicating the de-
tails of the construction of the work? A. Yes.



195

Joseph 0. Whittemore—Direct.

Q. That shows, does it, so many inches of con-
crete foundation and so many inches of binder,
and the like? A. Yes.

Q. Does your plan show the. width of the streets
and the length of the streets? A. Yes, by scal-
ing; not by numbers.

Q. Does it show the number of square yards of
road surface on the streets to be improved? A.
Yes, shown in colors.

Q. In your experience on municipal work, done
in Hoboken, do you know of any instance in which
the Clinton Contracting Company has put in a
bid for street paving work A. No, I do not.

Q. Did Joseph Murphy? You know Mr. Mur-
phy, do you? A. Well, I knew him for the first
time I saw him here the other day.

Q. Did that Joseph Murphy that you saw here
bid on work in Hoboken during the number of
years that you have been superintending street
improvement work? A. Not to my knowledge.

Q. Did Mr. Murphy, or anyone in his behalf,
ever make any inquiry from you as to the plans
and specifications relating to this work? A. No.

Q. Where is your office in Hoboken? A. No. 1
Newark Street.

Q. And did anyone in behalf of the Clinton
Contracting Company make inquiry of you as to
the plans and specifications relating to this work?
A. Not to my knowledge. They didn’t say they
were from the Clinton Contracting Company.

Q. Well, anyone that would come to-you, you
would readily give them any information that you
could? A. Always.

Q. And if Mr. Murphy, or the Clinton Con-
tracting Company, applied to you, you would
have given them like information? A. Certainly.

10
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Q. It appears in this case that Mr. Walscheid,
representing the Clinton Contracting Company,
was -examining these plans and specifications on
the 2d day of May, .the day before the bids were
received; did Mr. Walscheid make any application
to you for information regarding those plans and
specifications? A. No.

MR. WALSCHEID: It does not appear,
that he was examining them for the Clin-
ton Contracting Company.

Q. Then it appears that Mr. Walscheid was ex-
amining the plans and specifications on May 2d,
for some purpose; did he make any inquiry of
you regarding the plans and specifications? A. No.

Q. Should any competent contractor who has
examined an estimate on municipal work and bid
upon it, have any difficulty whatever in ascertain-
ing the quantities for which he was to bid on this
work? A. By figuring them himself, do you mean?

Q. Yes, by figuring or calculating it himself. A.
Why. he could come at the quantities approxi-
mately just as well as I could.

Q. And could he approximate these quantities
without any reference whatever to the surveyor's
estimate? A. Yes, from the plans.

Q. Within what percentage would any person
readily be able to ascertain those quantities by
reference to the plans, without reference to your
estimate? A. Well, it is possible to get within a
small percentage of the actual quantities; of
course that is a matter of guess, more or less.

Q. Simply a matter of arithmetic, isn’t it? A.
Simply a matter of arithmetic. In some quanti-
ties, such as filling and excavation, he could not
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tell until the paving was removed; no one could
do it. .

Q. By an examination of the plans might a
competent man who was examining those plans
ascertain the quantity of fill and excavation A.
Approximately.

Q. Without regard to the surveyor’s estimate?
A. Approximately.

Q. I note that the specifications in this case
provide that bidders are expected to examine
carefully the plans, location and character of the
work to be done, and make their own estimate of
quantities, cost and difficulties incident thereto;
is that clause similar in all specifications relating
to this kind of work in Hoboken! A. Not only in
Hoboken, but I don’t know of any specification
that has not got that clause in there.

Q. Should a competent man who has examined
these plans and specifications have any difficulty
in ascertaining the items relating to the resetting
of manholes and basins on this work? A. No.

Q. Would a bidder have any particular diffi-
culty in determining how much brick work might
he required in the building of the manholes and
basins? A. No, the plans show the present ele-
vation on the corner and the established grade.

Q. Are there any new manholes or new basins
to be constructed on this work? A. No.

Q. About how many are the existing manholes,
do you recall? A. Xdon’t remember; Xwould have
to look at the plans.

Q. Well, the plans indicate them clearly, do
they? A. I think they do, the manholes; corner
basins and manholes.

Q. Manholes and basins both? A. It indicates
the basins all right; the manholes I don’t think
are indicated on here; they were counted up.

10
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By Mr. Markley:

Q. The surveyor’s estimate shows? A. Oh, yes;
the surveyor’s estimate shows.

By Mr. Fallon:

Q. Would a competent man in examining these
plans and specifications have any difficulty in de-
termining how much curb would be required and
how much of the existing curb will be allowed to
remain?  A. Well, that is impossible to deter-
mine, how much new curb will be required, or how
much old curb will be redressed, until it has been
excavated and examined.

Q. In preparing your plans and specifications
in this case have you followed the usual practice
and custom in street and road improvements? A.
Yes, I followed what has been found to be the case
in other work of this kind in Hoboken.

Q. What did you say it was impossible to de-
termine? A. Why, the curb; you can’t tell how
much old curb can be used again until you ex-
cavate 1t and condemn or redress it; some of it
can be redressed all right, but some of it cannot; it
would be too brittle, it would break.

Q. Is it the invariable custom in street paving
work to have a provision similar to that provision
inserted in those specifications, whereby the City
1s given the right to condemn old curb and the
contractor required to use new curb where the sur-
veyor considers it necessary? A. It is usually
put in in that way.

Q. Is there any practical difference in the cost,
or any appreciable difference in the cost of re-
dressing and resetting old curb, and that of dress-
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ing and setting new curb? A. Why, the cost price,
I believe is about the same; I am not a contractor,
so I cannot say exactly.

Q. From your experience have you observed
there was any difference? A. No, I have not ob-
served any difference.

Q. Now, some complaint has been made by the
prosecutor in this case as to the unfairness of
your specifications, with reference to the method
prescribing for the mixing of the concrete, on ac-
count of the preference that might be given to
one contractor as against another, whereby the
surveyor or engineer might require one man to
mix by hand and permit another to mix by ma-
chine; is there any appreciable difference, from
your experience, as to the mixing of concrete such
as would be used in this work, by hand as com-
pared with machine? A. In this class of work I
have never noticed any difference in the cost or
the time of doing a certain piece of work, whether
1t was mixed—assuming that they used the same
amount of labor—whether it was mixed by hand
or machine, provided that the machine used would
meet with my approval.

Q. Of course, you mean by that that you would
not permit a contractor to use any old kind of
machine that he might bring there that would be
satisfactory to him? A. Certainly not; he would
have to get the correct proportions as called for
in the specifications in the mixture.

Q. Any contractor, then, who would have on
his job a machine competent to fulfill the require-
ments of your specifications, you would have no
objections to? A. None whatsoever; that has
been done all the way; any machine that will give
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the same results, just as good a result as hand
mixing, we would allow it to be used.

Q. Have there been cases in your experience
and from your observation when it was cheaper
to mix by hand than it was to mix by machine,
for instance? A. Oh, I can’t say that it has been
any cheaper; it has been just as cheap; even in
large quantity work, such as the North German
Lloyd foundations, where a machine shows up to
the best advantage, it was found that hand mix-
ing was about as cheap.

Q. Can you say from your experience and ob-
servation whether there was any such variance
in the cost of mixing as between hand and machine,
such as three to one; in other words, that it would
cost three times as much to mix by hand as it
would by machine? A. I know of no such case.

Q. In your examination of these streets, Mr.
Whittemore, before you made your specifications
and your plan, did you observe the condition of
the streets? A. Yes.

Q. Were they in good or bad condition? A
Very bad condition; some of them almost impas-
sable.

Recess until two o’clock in the afternoon.

AFTERNOON SESSION.
JOSEPH 0. WHITTEMORE, recalled:
Cross-Examination by Mr. Walscheid:

Q. Mr. Whittemore, I understand you to say
that you inserted this clause regarding the mixing
of concrete by hand or machine in order to pro-
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tect yourself against the use of improper ma-
chines! A. Right.

Q. Why then did you not specify the machines
that you would allow to be used! A. Because
there are many concrete machines on the market
and I didn’t wish to specify a certain number of
them that may not be used; there may be some
others which I did not know anything about.

Q. Which ones did you know about as not being
proper! A. Well, I don’t know as I can mention
specifically the names; I don’t recall the names
of any, but continuous mixers in general.

Q. Then you would object! to a continuous
mixer! A. Not necessarily, but in general I would.

Q. Not necessarily! A. No.

Q. What does that mean, that you would, or
would not! A. There are continuous mixers
which I have permitted to be used.

Q. What specific objection would you have
against any mixer! A. If the concrete was mixed
properly and had the proper proportions, I would
not object to any kind of a machine

Q. Which machines would you think do not do
that! A. Why, I cannot name any specific ma-
chine.

Q. You cannot name any specific machine! A.
No.

Q. So that a man coming on the job to do this
work, owning a concrete mixing machine which
he may have used on many other works, might run
up against the proposition that you, upon an ex-
amination of that machine, would decide that it
was not a proper machine! A. No.

Q. You would reserve the right to object to the
machine, wouldn’t you! A. I would not object
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to the machine, I would allow the machine to be
used; I would object to the mixture if it was not
proper.

Q. If that is so, why then did you not eliminate
the proposition about the method of mixing alto-
gether and stand upon your specification, which
requires a 1, 3 and 6 mixture, since it was a result
that you desired to obtain! A. Well, some ma-
chines I know, have used them and I know that
they are all right, that they give the proper mix-
ture, and if a man should happen to have that
kind of machine why I would not object to him if
he had used that.

Q. Mr. Whittemore, you laid down on your
specification a certain concrete mixture, did you
not! A. Yes.

Q. What was that concrete mixture! A. 1, 3
and 6.

Q. And if concrete mixed 1, 3 and 6 was laid
on that job, that is all that you desired, and that
should satisfy you, shouldn’t i1t! A. If it 1is
properly mixed.

Q. If it is properly mixed! A. Yes.

Q. Why then refer to the method of mixing it
in any way! A. Because some machines may not
mix it properly.

Q. Why didn’t you specify the machines then!
A. Because I don’t know what machines—I don’t
know all the machines that may not do that.

Q. Tell me one machine which does not mix it
properly! A. I can’t mention any names.

Q. You can’t mention any names! A. No

Q. You haven’t any experience in mixing con-

crete from the contractor’s standpoint, have you!
A. No.
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Q. Never kept any cost sheets'? A. Oh, yes, I
have.

Q. On mixing of concrete by machine? A. Yes.

Q. Where? A. Why, I have kept it on various
work; I don’t recall now; but that is the custom

Q. How long ago? A. Oh, I think, specifically,
would be about 12 years ago.

Q. About 12 years ago; that is the last time? A.
Any specific record.

Q. Yes. How many concrete mixing machines
are there? A. I don’t know.

Q. How many concrete mixing machines do you
know? A. I know the Ransom.

Q Is that satisfactory? A. That has proven
satisfactory.

Q. What other do you know? A. The Caring;
that has proven satisfactory.

Q. What other do you know? A. Oh, let me
see—there are various of the Ransom type, but
not that name, of that type; I don’t recall them.

Q. They have been satisfactory? A. They have
all been satisfactory.

Q. What others do you know; is that all? A.
No, there is a machine that I designed myself;
that was satisfactory.

Q. Of course it would be satisfactory. You es-
timated the quantity of excavation and the quan-
tity of fill, did you not? A. Yes.

Q. And that is not a mere guess on your part?
A. No.

Q. That is the result of actual measurements?
A. Yes, approximate.

Q. With a level? A. Yes, with a level

Q. And in ascertaining this quantity of exca-
vation and fill, you, of course, took two levels, an
upper and lower level, didn’t you? A. Yes.
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Q. And your upper level, I suppose, was the
established grade of the street? A. No, that was
the top of the curb.

Q. Your upper level was the top of the curb?
A. Yes.

A What was your lower level? A The gutter.

Q. The gutter? A. Yes.

Q. How much space is there in between that?
A. It varies from four inches to six or seven
inches.

Q. You did not tell anybody that you took your
measurements that way, did you, any of the pros-
pective bidders? A. No.'

Q. How would that be, relating to the estab-
lished grade? A. Why, the established grade
would either be above or below the present eleva-
tion.

Q. Well, what you found then was really the
present elevation? A. Yes.

Q. What did you take two levels for to find the
present elevation? A. Why, the elevation of the
grade and the elevation of the gutter, I just took
that; that is not necessary, the elevation of the
gutter.

Q. The elevation of the gutter was not neces-
sary? A. No.

Q. You didn’t take the elevation of the gutter,
did you, to ascertain how much fill would be ex-
pected? A. In a measure.

Q Don’t say “in a measure” ; tell me what you
did? A. That could be measured by a foot rule
just as well as by an instrument.

Q. How did you determine that there were to
be 4,700 cubic yards of filling? A. The difference-
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between the present elevation and the established
grade.

Q. That is what you did? A. Yes, sir.

Q. How did you determine that there were to
be 2,000 cubic yards of excavation? A. Such
parts of the street as are practically near, or were
very nearly to established grade.

Q. But above it? A No, that was near the es-
tablished grade; maybe above, a little above or a
little below, with an allowance made for the blocks
removed and with the excavation necessary to
make the proper sub-grades for the bottom of the
concrete.

Q. Can you use the established grade as the
base line for your calculation? A. Yes, sir.

Q. You used that, didn’t you? A. Yes, sir.

Q. So that in figuring your excavation and in
figuring your filling, you calculated a street to be
laid to the established grade? A. Yes.

Q Now, you say that you did intend to lay this
street, or these streets, to the established grade?
A. That was the intention—that is the intention.

Q. That is the intention? A. Yes.

Q. And the only excavations which w-ere to
occur were to be in those few specific instances
where a wagon entrance might bring about a
variation? A. Not a wagon entrance.

Q. What else? A. Why, if a man had con-
structed a house along the line of the improve-
ments, that was built previous to 1888, that is
when the grades were established, if by putting
the street up to the established grade would put
him low so that water would drain into his en-
trance, cellar, etc., it would be—that discretion
would be left to the Director of Streets and Pub-
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lie Improvements to lower that grade sufficiently
to prevent this man from being damaged.

Q. Did you find any such instances? A. 1
didn’t take any levels along the entrances, no.

Q. You didn’t find any such instances? A. No.

Q. So that you know of no such situations?
A. No, I can’t say that I know of any such; there
may be, however..

Q. And you did not discuss this proposition
that we have just discussed, about this variation
from the established grade, with anybody, did
you? A. With the Director of Streets.

Q. You and the Director of Streets? A. Yes.

Q. And you and he decided that it should be
done that way in this case? A. That the same
procedure would be taken in this as relating to
that paragraph of the plans as in all others, that
there should be a discretion left to the Director.

Q. You don’t mean to contend, do you, Mr.
Whittemore, that a bidder coming into the City
of Hoboken and looking at nothing else but the
specifications for this work and the plans—mind
you, looking to nothing else—and finding upon
the plans this endorsement, 1‘red lines and figures
indicate established grades; black lines and
figures indicate present surfaces; the extent to
which the present grade shall be raised will be
determined by the Director of Streets and Public
Improvements during the progress of the work,”
that he, from an examination of these specifica-
tions and these plans, and from nothing else,
would be expected to determine that those streets
were to be laid to the established grade, or to
any other fixed grade, do you? A. Yes.

Q. You do? A. Yes.
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Q. Just from reading that? A. Yes, sir; the
plans and specifications.

Q. Now, in what way would the specifications
help him? A. Taking that and the engineer's
estimate.

Q. How would that help? A. That would give
the approximate amount of filling.

Q. How could he determine that, if he did not
know at what levels you had taken them? A
Because it is shown on the plans.

Q. Where 1s it shown on the plans? A. All
over the plans.

Q. Kindly indicate to me where on the plan«
it is shown that you have taken as your base line
in figuring out your fill and your excavation any
particular line? A. That does not show on the
plans.

Q. Then if it does not show in the plan does it
show in the specification? A. Except only in the
engineer’s estimated quantities.

Q. Only in that it shows that you, in some man-
ner, have arrived at these quantities? A. That
1s it.

Q. And you‘expect him, then, by an examina-
tion of these plans and of these specifications, to
determine from that fact alone what quantities
are required; is that it? A. Approximately.

Q. That is what you want us to understand?
A. Yes, sir; approximately.

Q. If you say that it was the intention of the
city to lay these streets at established grades, and
to vary them only in the instances which you
have mentioned, why did you not, in your speci-
fication and in your plans, distinctly state that
the streets were to be laid at established grades,
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but that those specific exceptions were to be
made? A. Why, I concluded that that was plain
on the plan.

Q. You concluded that that was plain? A
Yes.

Q. You concluded that what is written or en-
dorsed upon this plan plainly conveyed to any
prospective bidder that information? A. Yes. *

Q. So that any prospective bidder coming in.

and reading this plan and this endorsement,
would immediately come to the conclusion that
the street i1s going to be laid to grade, only where
a specific sunken spot is found, and only there
must I change the grade? A. Occasionally the
grade may be changed a little.

Q. For that purpose? A. Yes.

Q. And for that purpose only? A. Oh, I don’t
know that he would know for what purpose ex-
actly; he wouldn’t know.

Q. Isn’t it a fact that he would know that the
grade could be changed at the will of the Direc-
tor of Streets? A. Yes.

Q. Now, where the black line on this plan runs
above the red line, that means that excavation 1is
necessary at that point, to bring the street down
to the established grade? A. Yes, where the lines
and the figures indicate it is above; a line which
1s made roughly may cross over the line, but the
figures are accurate.

Q. You only have figures every half a block?
A. And on the ends.

Q. In the middle and cn the ends? A. Yes.
The line in between may be drawn by free hand.

Q. Did you draw this yourself, or somebody in
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your office? A. No, I think I made that plan; I
don’t think I made it all myself.

Q. But you took part in the actual work of it?
A Yes* I think it was colored or lettered by my
ssSsistSiiit.

Q. You would say that this “ X -1” which runs
down to 6.0 is excavation, over the grade line,
which 1s to be taken out? A. Yes, the established
grade, there 1s— -

Q. 5.5, isn’t 1it? A. Yes, that i1s 5.5, and the
actual grade 1s.6.00.

g How much would have to be taken off there
to bring it down? A. You would have to bring
it down six inches to bring it to the established
grade. .

Q. You would have to bring it down six inches
to the established grade? A. Yes, sir.

Q Now, then, according to that endorsement,
however, the endorsement reads that the grade
shall be raised only; how would you expect—
A. It says the discretion of raising the grade------

Q. Read it. A. The extent to which the pres-
ent grade shall be raised.

Q. Shall be raised. A. Yes.

Q. Will be determined? A. Yes.

Q. What would you expect a contractor to do
in this specific situation, where the actual grade
1s six inches above the proper grade, where there
1s nothing to show that it shall be laid to any
grade, and the only discretion given is that the
grade mav be raised? A. He would be expected
to bring it to the established grade.

Q. You would expect it to be excavated?
A. Yes.

Q. Even if there is nothing in the specification
about that? A. Yes.

20
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Q. The red figures on this map indicate the
elevations to the established grade, do they not?
A. That is the elevation of the established grade.

Q. And the black figures indicate the elevation
of the actual road surface? A. Yes.

Q. Above the mean high water mark? A. Yes.

Q. Heie as X-2 ’ you again have to excavate
down to grade, don’t you, from 5------ A. No,
that scale is 5.50, that is exactly right.

Q. That i1s one of those cases that is right.
Here, however, at “ X-3” and “ X-4” there is a
difference of two points? A. No, that is 3.5 and
3.5.

Q. That is 3.7 right there? A. That is beyond
it, that is the grade of the house line; here is 3.5
and 3.6, there 1s a difference of 1-10th.

Q. Which would mean what in inches? A.
1-10th is 1 1-4 inches.

Q. And here at “ X-10” the actual elevation is
14.8 and the established elevation is 14.5 isn’t it?
A. Yes.

Q. A difference of three p'oints; how many
inches is that? A. That is about 3 3-4 inches.

Q. And that runs back to the middle of the
block, doesn’t 1it, practically? A. No, in the
middle of the block you see it is exactly right.

Q. In the middle of the block it is exactly right?
A. Yes.

Q. And it runs over the whole width of the
street? A. Yes.

Q. So that would mean a distance of what?
A. 225 feet.

Q. What is the width of the street? A. That
street there?

Q. Yes. A. 28 feet.
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Q. 28 feet in width, 3 3-4 inches high at one
end, and tapering off to nothing at the other?
A. Yes, sir.

MR. HOBART: That represents exca-

Q. Excavation in order to bring your roadway
to the established grade? A. Right.

Q. If, however, yon did not use the establishe
it may be more or less, might it not? A. Yes.

Q. You make no reference in these specifica-
tions to the existence of any grade maps, do you?
A. No. .,

Q. Or to the existence of any book m whicn
these grades are recorded? A. No.

0. On these streets block pavements are now
laidj aren’t they? A. Yes, I think they are alt
block pavements. .

Q. Specification blocks? A. No, Belgian block.

Q. Belgian blocks? A. Yes.

Q. What particular kind of Belgian blocks
A. Well, they are large and small; they are all
kinds.

Q. I know, but they run by different names;
there 1s the specification Belgian block, isn t
there? A. This is the long specification size.

Q. What is the average depth of these blocks?
A. Oh, I can’t say; it varies exceedingly.

Q. The average depth varies? A. It is impos-
sible to give an average depth; you would have
to get the measure of each block, you would have
to take a city block and measure each block m
that block.

Q. How recently were they laid? A. Oh, I
guess some of them 50 years ago.

20
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Q. Now, supposing that you laid this street
according to the established grade—I am going
to lay it down with you now from the established
grade—the first thing that would go down, from
the top down, would be 2 1-2 inches of asphalt,
isn’t that right? A. Figuring from the estab-
lished grade down?

Q. Yes. A. The first would be three inches.

Q. Three inches of asphalt? A. One inch of
binder and two inches of top.

Q. That is in its compressed state? A. Yes.

Q. Then what would follow? A. Six inches of
concrete, a total of nine inches.

Q. After that there would be what? A. Either
filling or excavating—dressing.

Q. Either filling or excavating?' A. Yes.

Q. These blocks that are laid ther<f now are
laid upon no concrete bed, are they? A. No, I
don’t think there is any concrete on those streets.

Q. In other words, they are laid either on a
sand ar a dirt bed? A. Yes—sand or ashes.

Q. Are any of those blocks, in your opinion,
deeper than nine inches? A. Yes.

Q. Ten inches? A. I have seen some of them
twelve inches deep.

Q- That is the deepest you have seen? A. 1
think it is. yes.

Q. And that is the exception? A. I think that
1s the exception, yes.

Q. Well, the average depth is eight inches,
isn’t 1t? A. Oh, no, I couldn’t say what the
average depth was at all; there may be a great
quantity of blocks only five inches.

Q. I am not asking what there may be. A. I
can’t tell you the average.
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Q. That may be the short depth? A. I can’t
tell yon the average.

Q. What is the average deepest depth that you
say there is? A. I can’t give yon the average
deepest depth.

Q. Well,. vou know that 12 inches is excessive?
A. T believe 1t ‘is.

Q. Is 10 inches excessive? A. Well, I don’t
know; I wouldn’t say.

Q. Yon wouldn’t say? A. No.

Q. Is eleven inches excessive? A. 1 don’t
know.

Q. Well, supposing that eleven inches is right;
don’t you know then if you laid this street to
grade, Mr. Whittemore, that the depth of those
blocks would make no difference to you, because
they must all come out, because fully nine inches
of that depth is taken up with the upper surface
and the sub-base of this pavement? A. Oh, yes,
it would make a great difference.

Q. That is so, isn’t it? A. It would make a
great difference. No, I don’t know that at all.

Q. Why not? A. Because the crevices in be-
tween the block are filled with sand or ashes and
after the blocks are removed------

Q. What has that to do with the depth to which
your pavement goes? A. Because when the block
is removed, the joint that is filled with sand or
ashes may be large or small, and that filling re-
mains when the blocks are removed.

Q. What has that to do with the depth to which
the new pavement has to go; the new pavement
has to go a depth of nine inches? A. Yes.

Q. He is supposed then to excavate to a depth

in
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of at least nine inches below the established
grade? A. Right.

Q. And the excessive excavation would be be-
low that point? A. The excavation or fill.

Q. You mean to say that you cannot, as an

1Q engineer, determine that? A. No, because you
don’t know how much material is in between the
joints, to fill up that space, to make up the dif-
ference.

Q. Why didn’t you take up these blocks to find
out, A. That would make no difference at all;
you, would have to go and pick up all the blocks,
for the reason that they vary so in depth, also in
width of joints.

Q. 1 show you, Mr. Whittemore, four proposals

20 that were heretofore identified as Exhibits D-I,
D-2, D-3 and D-4, and ask you whether those are
the proposals which were received on the job
which has been heretofore referred to and which
was awarded to Mr. Cavanagh? A. Yes, I think
they are the proposals.

Q. They were received upon May 3d last,
weren’t they? A. Yes, I think that is the date.

Q. The same day as the bids for the job were
received upon which an award was made to Mr.

«0 Crichfield? A. Yes.

MR. WALSCHEID: I offer those four
proposals in evidence; I desire to offer
particularly the bids contained in the pro-
posals, and if it is satisfactory to counsel
for the other side, we will print no more
than the bids contained in said proposals.

(The proposals were thereupon marked
Exhibits P-5, P-6, P-7 and P-8 and it is

40 agreed that the title page of one exhibit be
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printed only in one case and the items only
in the other cases.)

Q. Yon say that these blocks are all of differ-
ent sizes! A. Yes, they vary greatly.

Q. I suppose the curbing, too, is of different
sizes! A. Yes.

Q. And vary greatly! A. Well, not such a
great difference as in the blocks.

Q. Well, they vary in thickness, do they not!
A. Yes, they vary in thickness.

Q. And each piece of curb varies in length?
A. Yes.

Q. They vary in depth! A. That I don t know
until they are excavated.

Q. But you can tell that they vary in thickness
and that they vary in depth! A. Not in depth,
but in length.

Q. In length? A. Yes.

Q. What kind of curb did you specify as new
curb? A. Five inches by 16 inches, not less than,
I think I said, four feet long.

Q. Not less than four feet long? A. I think I
said that.

Q. What kind of curb did you say would pass
your inspection of the curb upon the job, of the
old curb? A. I didn’t specify it particularly.

Q. Didn’t specify it at all, did you? A. No,
the curb that meets that requirement, of course,
would be sound.

Q. Curb which met the requirements for the
new curb, if sound, would be passed? A. Oh, yes.

Q. There i1s nothing in the specifications them-
selves to prevent you from passing any other

curb, 1s there? A., No; the curb may be 4 34.
inches------
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Q. Just answer the question; there isn’t any-
thing in the specifications to prevent you from
passing any other curb? A. No.

Q. So that the whole matter i1s left absolutely
to your discretion? A. Yes.

MR. HOBART : And to his honestv.

Q And to your honesty? A. Well, that is pre-
sumed, I guess.

Q. You cannot tell, you say, what curb would
be condemned until after the excavation was
made? A. No.

Q. You could tell by looking at the curb, or
the exposed portions of them, whether you would
-condemn certain curb, wouldn’t you? A. Oh, you
could pick out certain pieces that you know were
bad, by just looking at the top, of course.

Q. In other words, you could pick out the curbs
which showed splits? A. Yes.

Q. And you could pick out curbs which showed
crumbling? A. Yes.

Q. And you could pick out curbs which were
under dimensions? A. Yes.

Q. The only thing that you could not deter-
mine about it was what was hidden in the ground?
A. Whether the curb that may look all right
would stand dressing; that is a big item.

Q@ You did not say anything in this specifica-
tion about redressing old curb?' A. Oh, yes; I
did.

Q. Find 1t? A. In advance of laying pave-
ments excavate old curb, and after excavating is
done reset them after redressing them on face.

Q. What does that mean, redress them? A.
Just what it says, redress them.
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Q. How many different methods of redressing

are there! A. I don’t know how many methods

there are.

Q. You don’t know? A. No.

Q. Don’t you know the different ways of re-
dressing curb? A. The
redressing them?

Q. Yes. A. Maybe you can redress them m
any manner.

Q. What kind of instrument is used m re-
dressing? A. Keene hammers, Bush hammers,
different kinds of hammers, different sizes.

Q. Aren’t they redressed according to certain
edgings? A. The new curb there is specified,
how it should be dressed.

Q. How shall they be dressed? A. Whatever
it says there.

Q. Do you mean to say that you would expect
these curbs to be redressed in conformity with
the new curb? A. That is what I shall insist on.

Q. But you don’t say so, do you? A. I think I
have said so; I think I covered it there.

Q. You think that that covers it? A. Yes, 1
think so.

Q. Do you think that that covers the old and
the new? A. Yes, I think so.

Q. Then this means that after you have de-
termined what curb may remain on the job, that
that curb shall be bevelled and dressed as re-
quired here? A. Yes, to correspond with new

different manners of

curb.

Q. But you are to determine what that curb
1is? A. Yes.

Q. Did vou expect to draw any additional plans
for this work? A, Why, I don’t expect to; it

33
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may be necessary; I can’t tell; in the progress
of the work.

Q. What would these additional plans show?
A. Well, T can’t say until I come to it; whatever
may develop along the line of work that needs
additional plans..

Q. What would you expect to develop? A.
Just now I don’t expect anything.

Q. Is there any reason for having inserted
upon the first page of this specification that the
work shall be done in accordance with the plans
signed by J. 0. Whittemore, City Surveyor,
dated April 12, 1916, and such other plans and
detailed drawings, as may be furnished from
time to time for the proper execution of the work
and which must be taken as part of the specifica-
tion? A. If anything develops that requires a
plan to illustrate to a contractor just how a cer-
tain part of the work should be done, that may
be necessary.

Q. What is there in this work? A. I don’t ex-
pect there is anything.

Q. You don’t expect there is anything? A. No.

Q. You think this specification would have been
just as complete without that, don’t you? A. No,
because there may be.something, I don’t know
until the work progresses.

Q. You expected that a prospective bidder just
looking at these plans and specifications, would
take the same view of it? A. I expect they would,
if they are conversant with this class of work.

Q. Is there any work in connection with these
improvements which you think would be classed
as extras and payable for at cost, plus ten per
cent? A. I can’t think of any.
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Q. Why then should yon have put that clause

in the specification? A. Because there may be

something of that kind develop.
Q. But you don’t know of anything? A. I don t
know of anything.

Re-direct Examination by Mr. Hobart:

Q. Will you give an example of any case that
might require some detailed plan in addition to

the plans that are on*file? A. In some former

work? _ , .
Q. No, in this particular work. A. I don t know
as I understand you.

Q. Can you give us an illustration, can you

think of any case in which it may be necessary to
have some further detailed plan? A. No, I cant
think of any case.

M M M
Q Now, you have told us in some detai

1 about
the map, on which are indicated certain grades m

red and black lines; I want to ask you again to
state how a contractor who knew anything about
street paving work could, by reference to t a
plan, and the specifications, determine the extent
of the excavation and the fill? A. How could e
determine 1t? , .

Q Yes A. By noting the difference between
the established grade and the present grade, and
noting the thickness of his pavement.

Q. In every case where there is a difference be-
tween the two grades i1s it so indicated on tie
plan? A. Yes. _

Q. And was that the method by which you ar-

rived at your estimate of the amount of fill an
excavation, as stated

Yes.

in the specifications? A.
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Q. In other words then, anybody that knows
arithmetic could determine that for himself? A.
I should think so.

Q. These plans, so far as the figures and grade
lines are concerned, are they drawn in the usual
way for street paving plans? A. Yes; drawn in
that way for 19 years back.

Q. Is there anything hidden or concealed or un-
usual about the grades or -the method of indicat-
ing the grades? A. No. I know of none.

Q. And the map is drawn to a scale, a vertical
scale and a horizontal scale? A. Yes.

Q. As indicated thereon? A. Yes.

WILLIAM T. S. CRICHFIELD, recalled:
Direct Examination by Mr. Hobart:

Q. Kindly state what experience you have had
in street paving work? A. I have been engaged
in street paving work for others and for myself
for a period of about 32 years past.

Q. In what parts of the country? A. Through-
out the United States, Mexico and Canada.

Q- And during the last few years have you been
engaged more particularly in Hudson County,
New York City and vicinity? A. Yes, New York
and New Jersey; the State of New York and the
State of New Jersey; for the past 20 years.

Q. Have you prepared bids from time to time
for street paving contracts? A. Yes.

Q. And have you frequently examined plans
and specifications for the same? A. I have.

Q. In what particular line of work have you

had charge in the street paving construction that
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yon have had to do with during the last 32 years?.

A. Well, general construction work.

Q. Have you had charge of concrete work, curb-
ing, and everything that is incidental to the differ-
ent kinds of street pavements? . A. Yes.

Q. You hid on this Hoboken contract in ques-
tion in this proceeding; and did you, before you
handed in your hid, examine the specifications?
A. T did.

Q. Being the plans and specifications that have
been referred to from time to time by the wit-
nesses in this proceeding? A. Yes.

Q. Did you have any difficulty in determining
the approximate amount or the quantities of con-
crete, asphalt, etc.? A. I had no difficulty what-
soever.

Q. Referring particularly to the excavation and
the filling, did you ascertain the quantity of the
same? A. I ascertained that from the specifica-
tions and engineer’s estimate.

Q. You based your bid primarily on the engi-
neer’s estimate of quantities A. I did.

Q. That is what is called a unit bid, is it not?
A. It is.

Q. Please explain what that is? A. A wunit bid
is where a contractor is required to bid upon sev-
eral items constituting the work required under
the specifications, such as pavement per square
yard, concrete per cubic yard and curbing per
lineai foot; basin resetting per each basin, etc.

Q. As distinguished from what is called a lumj}.
sum bid for the entire contract A. Yes; a lump
sum bid would be the total cost on those items
upon which bids would be received;

sometimes
called a lump sum bid, or percentage bid.
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Q. Did you examine these plans that have been
referred to upon which appeared these red and
black lines? A. I did.

Q. And by reference to the same were you able
to form any conclusion as to the amount of fill,
excavation and concrete? A. Yes.

Q. How did you reach that conclusion? A. The
plans indicate the present grade of the streets in
question, and the established grade.

Q. Yes. A. Given the length of blocks to be
improved, and I made examinations of them for
the purpose of determining primarily where the
excavation and fill was to be placed, whether or
not it was to be placed in one location or scat-
tered throughout the entire contract.

Q* Was there anything unusual about the
method of indicating on these plans the quantity
of fill and excavation? A. I know nothing un-
usual about it.

Q. Have you frequently seen similar plans? A.
Yes, often.

Q. You have bid on some? A. Yes.

Q. I call your attention particularly to that
part of the specifications which refers to the re-
setting of manholes and of basins; how did you
determine the amount of your bid for those items ?
A. Well, in the first place, it is a small item, and
I know substantially what work of that kind is,
having done a considerable amount of it before;
and based my bid upon my knowledge of cost.

Q. And the number was stated in the specifica-
tions, of course? A. Yes.

Q. When you came to the question of new curb
and old curb, how did you determine the amount
of your bid for them? A. I did not determine
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any amount, except that I based my proposal
upon the engineer’s estimated amount.

Q. Is it possible, or was it possible, for anyone
to tell in advance bow much old curb or how much
new curb there may be? A. Absolutely impossible.

Q. Why not? A. For the reason that when old
curb is removed from the earth, it may look fair,
as what may be used, examining it from the top
or from the sides, but when it is taken out of
the ground it very frequently falls to pieces,
especially if it is very old curb, and in hammering
it, redressing it or rejoining it, it very frequently
splits and cannot be used; therefore, no one can
tell how much old curb can be re-used until it has
been taken out, axed, dressed and joined.

Q. So far as concerns the cost of the old curb
and the new curb, is there any difference in the
cost of redressing or resetting the same, that is,
between the old and the new? A. That is sub-
stantially the same.

Q. The only difference between the old and the
new would be what? A. Would be the cost of the
new curb, plus hauling and plus breakage in
dressing and trimming the joints.

Q. In this case your bid was for so much per
lineal foot, so much for the old and so much for
the new curb? A. Yes.

Q. The usual method of bidding for work of
that kind? A. Yes.

Q. The engineer or surveyor is given certain
discretion to determine what of the old curb was
to be condemned; is there anything unusual about
that? A. Nothing unusual about that; it is the
ordinary requirement on the part of practically

all of the engineers, for the doing of such work.
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Q. Are yon familiar with the various methods
of mixing concrete? A. I am.

Q. Have you had to do with that during the
past 32 years? A. Very much to do with it, yes,

Q. Which of those two methods is the better, so
far as affects the obtaining of a uniform result is
concerned? A. I don’t see that there is any dif-
ference between the two.

Q. In other words, so far as practical results
are concerned one method is about as good as the
other, isn’t it? A. That is the point, exactly'

Q. Is there any practical difference in the kind
of machines, in case of machine mixing? A. A
very decided difference between the machines.

Q. That is, between different kinds of ma-
chines? A. Between different kinds of machines,
yes.

Q. So, in stating that there was no practical
difference in result as between hand mixing and
machine mixing, I assume that it depends upon
the machine, to some extent? A. There are ma-
chines which are absolutely useless" for mixing
concretes, and there are other machines with
which you can gauge the quantities of materials
required to be mixed in with substantial accuracy.

Q. And it was the latter class of machine that
you had in mind when you said the results ob-
tained by machine and hand mixing has practi-
cally the same results, so far as the uniformity
is concerned? A. Yes; I meant, of course, a ma-
chine with which you could mix the concrete in
the proportions required.

Q. Have you had experience both in hand mix
ing and machine mixing of concrete? A. I have.

Q. Is there any difference in the cost of doing
the work in those two methods? A. The cost of
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labor 1s about the same; I have known of cases
where the cost of labor in mixing concrete by
hand was less than that mixed by machine, and
vice versa. . . ,

Q. And in some cases it is more and m other
cases it is less? A. Yes.

Q. Have you ever heard of a case, or known ot
a case where hand mixing was three times more
expensive than machine mixing? A. I have never
heard of such a case and I do not believe there
ever has been such a case.

Q. It is one of those hypothetical cases that
was discussed this morning? A. I can see where
a hand mixer would cost more than a machine
mixer, 1f a contractor was dishonest, for instance,
in mixing by hand it is very easy for an inspector
or engineer to know exactly the quantity of sand,
stone and cement placed in the mixture, while
with some kinds of machines you cannot de-
termine accurately and correctly the proportions
which constitute the finished concrete; in other
words, many classes of machines, such as con-
tinuous mixers, permit a contractor to mix con-
crete by not using the proper proportions of ce-
ment, which is the most costly ingredient m the
concrete.

Q. Now, in using a machine fpr the purpose of
mixing the concrete, do you need as many men
to accomplish the same physical result as if you
were mixing by hand A. No, that is, with certain
kinds of machines. I am speaking now of the
best grade of machines; it will take more men
to operate the high grade concrete mixer and
produce concrete thereby than it will to operate
a gang mixing concrete by hand.
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Q. How did you estimate that the labor cost of
each method of mixing is practically the same as
you have stated? A. Well, I have taken 25 men
to mix by hand; I have taken 25 men at a salary
of $2 each, which would be $50; plus the salary
of a foreman at $4, which would be $54—this was
by machine, I should say a timekeeper at $3, mak-
ing $57, a fireman at $2.50, making $59.50; coal,
$2.50, making $62, rental of a machine is $15__
a low price—that would be $77.

Q. That would be the daily cost. A. That
would be the daily cost of a gang operating a
concrete mixer which would produce 1,000 square
yards.

Q. How would that compare with the daily cost
of mixing by hand? A. This would require the
employment of a higher labor unit.

Q. That i1s to say, the men would receive higher
wages? A. The men would be more competent
and capable of doing heavier work to mix by
hand; having a gang of 35 men at $2 a day would
be $70, a foreman at $4 would be $74, a time-
keeper at $3 would be $77. I have actually per-
formed work under those conditions; and they
would produce 1000 square yards of finished
pavement in one day, six inches in depth, both
gangs being constituted of a high labor unit, that
1s, men of the best quality that could be obtained.

Q. Paid the highest prevailing wages? A. Yes;
that would bring the cost of labor in each case
substantially the same.

Q. When you are mixing by hand is it practi-
cable to keep the work proceeding constantly;
that 1s, to keep the machine operating constantly,
or are there breaks necessary? A. Yes, there
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are times when the machine could not be oper-
ated; for instance, to move the machine along
the line of the work which is in progress; during
the moving of the machine, of course, the gang
1s lying idle.

Q. Is there any expense in the operation of the
machine, aside from the labor cost! A. Yon mean
in the upkeep of the machine!

Q. Yes, in the upkeep, fuel and oil and what-
ever supplies may he necessary. A. Yes; it usu-
ally costs about one-third of a ton of coal to oper-
ate a concrete mixer per day delivered on the
work, which 1s about $2.50; oil would cost about
50 cents a day—from 25 to 50 cents a day; occa-
sionally breakages would occur; all of those
things added together make quite an expense.

Q. Did you make any allowance for deprecia-
tion of the machine! A. When a man rents a ma-
chine he is supposed to return it in the same con-
dition as when 1t was received, and if it is dam-
aged he is supposed to mend the damage at his
own expense.

Q. You observed the provision in these speci-
fications in regard to mixing by hand and by ma-
chine! A. Yes.

Q. On which method did you base your bid
for the concrete work! A. I based my bid on
mixing by hand, because, as a matter of fact, it
makes no difference, so far as cost is concerned;
the only difference between the mixing by hand
and mixing by machine is this: in mixing by hand
it 1s necessary for the laborers with shovels to
turn over the ingredients of the concrete in mix-
ing them about three times; frequently laborers
will shirk their work and they try to pass as com-

s']



10

20

30

40

William T. S. Crichfield— Recalled— Direct.

plete mixture after turning the material twice,
unless the foreman is very careful watching them
very closely; in mixing with a machine the only
advantage is that the machine is continually run-
ning and insures a thorough mixture whether the
“‘oreman is attentive to the mixing or not; that
is the only difference.

Q. Hoes that apply to what has been termed
here a continuous mixer, or a batch mixer, or both
of them ? A. It applies to any kind of a machine.

Q. Of course you examined the specifications
with a view to fixing the amount of your bid for
concrete; did you discover, when you examined
them, the details as to the composition of the
concrete? A. I did.

Q@* Oan the result required by the specifications
be obtained either by hand mixing or by machine
mixing? A. Yes.

Q. Have you ever figured out the cost of lay-
ing a yard of concrete six inches deep, speaking,
now of a square yard of that depth— or are your
figures based entirely on a cubic yard? A. This
figure here is based upon a cubic yard of concrete.

Q. Have you ever been able to lay concrete six
inches deep at the rate of one cent an inch?
A. Well, it would be more than that; it would be
more than one cent per inch, depending upon the
formulation of the mixture; on the basis of 1, 3
and 6 it would cost more than one cent per inch.

Q What do you mean by ‘1, 3 and 6’’? A. One
part cement, three parts sand and six parts stone.

Q. On the figure that you have just given, is
that for hand or machine mixing? A. It is for
either way.

Q. Have you computed the cost per square yard
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of the pavement in question in this proceeding,
based upon the amount of your bid? A. You
mean the cost per square yard of the entire pave-
ment based on my bid?

Q. Yes, paving alone. A. Yes.

Q. Please tell us the amount thereof? A. $1.581 0

per square yard for the asphalt; $5.75 a cubic
yard for the.concrete; $2.54 a square yard for the
pavement.

Q. That includes a pavement nine inches deep,
with asphalt binder and asphalt three inches thick
and six inches of concrete as required by the speci-
fications? A. Yes, it includes six inches founda-
tion or base, one inch binder and two inches lay-
ing surface, making a total of nine inches for the
pavement.

Q. One of the witnesses in this case com-
mented upon certain bids alleged to have been
made by you in the City of Bayonne; will you
state if there was any difference between those
bids and the bid in Hoboken, and if so, what the
difference is? A. You mean difference in con-
struction or the difference in price?

Q. Well, both. A In Bayonne I submitted a
proposal for paving work, sheet asphalt paving
work, which was called for, with five inches of
concrete foundation, one inch of binder and IV2
inches wearing surface.

Q. What was the difference? A. The work in
Hoboken calls for a six inch concrete foundation,
qne inch binder and two inches of asphalt wearing
surface; the work in Bayonne is to be laid on a
foundation of subsoil which is solid and compact
and a small amount of rolling is needed, and it is

well adapted to sustain the weight of that pave-
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ment; the pavement in Hoboken, the foundation
is laid upon meadow land, which has an old foun-
dation running all the way from 20 feet to 90 feet
in depth; there is a very insecure subsoil in Hobo-
ken and a very substantial soil in Bayonne.

Q. How does that affect the prices? A. That
affects the price in this way: That the danger of
repairs for a pavement laid on a marshy ground
1s much greater than where it is laid upon a secure
foundation.

Q. And those repairs you would be responsible
for under the maintenance clause, would you? A.
Yes.

Q. Did the work in Bayonne include any items
for removing the existing pavement? A There
are no existing pavements on any of the streets
m Bayonne which have been awarded to me.

Q. Is there any item for removing existing
pavement under the present contract? A. Yes,
all the streets are paved with Belgian block, which
must be removed before the concrete base can be
laid.

Q. Your bid for that was 25 cents a square
yard, wasn’t it? A. Yes, it was.

Q. None of which work would have to be done
in Bayonne? A. No.

Q. Do you recall on what date you submitted
your proposal in Bayonne? A. To the best of
my memory April 11th of this year.

Q. In the present case your proposal was sub-
mitted on the 3d of May? A. Yes.

Q. Was there any difference during that period
in the cost of labor? A. Yes.

Q. It had advanced between the 11tli of April
and the 3rd of May? A. Yes.
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Q. To what extent? A. Around the 11th of
April I was performing contracts which I have in
Newark and was paying $2.25 a day for men for
nine hours; since that time i1t has advanced to
$2.50 per day for nine hours and they are now
threatening to strike for more wages

Q. In preparing your proposal for Hoboken,
the one in question in this case, did you take into
consideration the increased cost of labor? A.
I did.

Q. Is that a necessary element to consider? A.
A very necessary element to consider.

Q. Do you recall what your bid in Bayonne was
for curb? A. My memory is that my bid there
was 84 or 86 cents, I have forgotten which; the
kind of curbstone in Bayonne is different from
that required in Hoboken.

Q. What is the difference? A. In Bayonne
Pennsylvania bluestone was permitted, being a
soft stone, easily dressed and jointed; and the
contract and specifications in Hoboken call for
North River bluestone, such as is used in Man-
hattan on streets with heavy traffic, which is a
hard stone.

Q. More costly? A. More costly; more costly
to dress and set.

Q. On this item of 84 or 86 cents in Bayonne,
that included both the price of the new curbstone
and the setting of the same, did it not? A. Yes,
on the concrete base under it.

Q. Reference is also made by this same witness
to an alleged contract that you had in Jersey Cit>,
where he said your bid was 76 per cent, of $2.30;
was there any difference in the conditions in Jer-
sey City as compared with Bayonne? A. I don’t

30
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know what he refers to; but the last bid submitted
m Jersey City was 94 per cent, of $2.30.

Q. Instead of 76 per cent as alleged by this
witness? A. Yes. And the same witness, or his
company, bid 95 per cent, of $2.30 per square
yard- The last bid submitted in Jersey City per
square yard submitted by me was $2,162 per
square yard, with the excavation bid as a sepa-
rate item, while that of the Clinton Contracting
Company was $2*¥18% per square yard, with ex-
tra payment for any excavation or filling that
might be required; that was on a five inch con-
crete base instead of six as provided in Hoboken.

Q. I call your attention to this part of the Ho-
boken specifications which relates to the resetting
of the manholes and basins; you put in a unit bid
for those as required by the specifications, did
you not? A. Yes.

Q In putting in that bid did you take into con-
sideration the quantity of brick work that would
be required? A. Yes.

Q. If there was any variation in that quantity,
due to any slight changes in the grade of the
street for drainage purposes or anything of that
kind, would there be any substantial difference
in the actual cost of that work? A. No; a differ-
ence of such a. matter as would probably require
the mason who is doing the brick work to split a
brick and reset the brick, taking probably ten
minutes, under which it amounts to nothing.

Q. Would be a matter of a few cents only? A.
A small matter, probably 15 or 20 cents; 25 cents
at the outside.

Q. For each manhole, or for each basin? A.
Yes.
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Cross-Examination by Mr. Walscheid :

Q. I understand you to say, Mr. Crichfield, that
you had no trouble in ascertaining the amount of
filling! A. Not the slightest.

Q. Or in ascertaining the amount of excavation
necessary to do this job! A. No difficulty whatso-
ever.

Q. And the depth of the paving blocks that you
would have to remove did not affect you any in
ascertaining that, did it! A. X based my bid
upon the Engineer’s estimate of quantities which
I checked from the plans, to determine as to
whether they were reasonably close or not.

Q. You think they are reasonably close! A. I
think so.

Q. According to that, spreading that quantity
of excavation and fill over the work to be done,
what would you say it would cost you per square
yard to do the excavating in Hoboken, A. The
excavation and filling!

Q. At the prices which you have given. A. I
based my bid upon the idea of bringing in the
fill—

Q. I don’t care where you get it from. A.
— from outside sources.

Q. I don’t care where you get it from. A. I
am trying to answer your question.

Q. I don’t want that; that is not what I want.
I want to know from you the cost per square yard
of excavating and filling, as it enters into your
price! A. At the price I bid!

Q. At the price you bid. A. Well, about 15%
cents per square yard.

Q. For what! A. For the excavation and fill-
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ing, the cost spread over the entire area of nave-
ment to be laid.

Q. Both together? A. Yes, about 15% cents
per square yard.

Q. Well, call it 15 cents. A. Well, it is a little
above that.

Q. According to that, the total cost of the re-
surfacing of a yard of pavement would consist of
these items, would it not: 15 cents per square
yard for excavating and filling; 25 cents for re-
moving old pavement; 96 cents for concrete; and
$1.58 for three inches of binder and asphalt; is
that right? A. That is correct.

Q. Making a total of $2.94? A. Yes.

Q. You bid yesterday in Hoboken, didn’t you?
tract.

A. On Wednesday, on an asphalt repair con-

Q. How thick was the asphalt in that case? A.
On this repair work? That varies in thickness;
there are some of the streets in Hoboken laid with
inch binder and 1~ inches deep, others two inches
deep, many of them are worn thinner than that
from traffic.

Q. Did you bid on just one specification? A.
Yes.

Q. Wat did the new specification call for? A.
The new specification ?

Q. Yes; wbat was the depth of the new speci-
fication, the one that you bid on? A. I can’t
carry all those specifications in the United States
in my head; but my present impression is that
the usual requirement was in the specification
that the asphalt should be laid to such depth as
would meet the adjoining pavement, the grade of
the adjoining pavement.
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Q. There was no depth given? A. I don’t re-
call; it is impossible for me to carry all those
tilings in my head.

Q. What price did yon bid over there for
asphalt? A. That is difficult for me to answer; I
don’t carry my records in my head; my memory
1s that I bid $1.86 per square yard.

Q. Including what? A. The cutting out of
holes, carting away the worthless materials and
restoring the holes in the pavement that were
worn through by traffic as directed by the city au-
thorities.

Q. That is your recollection? A. That is my
memory, yes.

Q. Well, the circumstances would not be the
same as in this contract if it includes all this
other work mentioned? A. It is an entirely dif-
ferent class of work, repair work, scattered all

over the city. /3

By Mr. Hobart:

Q. This question was overlooked by me on di-
rect examination and by consent is asked now.
The specifications in question in this proceeding
call for concrete which you have previously de-
scribed as 1, 8 and 6; what percentage of each in-
gredient would go into a cubic yard of such con-
crete? A. A cubic yard of concrete mixed in the
proportions of one part cement, three parts sand
and six parts of stone, would contain the follow-
ing ingredients in cubic feet: 3.857 cubic feet of
cement; 11.571 cubic feet of sand; 23.142 cubic
feet of stone.

By Mr. Walscheid:
Q. What is it in percentage? A. Cement 14.3



10

20

30

40

236

William T. S. Crichfield— Recalled— Cross.

per cent; sand 43 per cent; stone 85.7 per cent;
that is the percentage of a cubic yard.

By Mr. Hobart:

Q. Now explain how those totals amount to
more than 100 per cent? A. Taking a basis of
computing these percentages a cubic yard of solid
stone crushed into stone ranging in size from 1yZ2
inches to 2 inches, will produce 11* cubic yards
of crushed stone, therefore the percentage of
solids in a cubic yard of crushed stone ranging
in size from 1)2 to 2 inches is 66 2-3 per cent,
containing voids of 33 1-3 per cent or 1-3; a
cubic yard of sand, sharp, clean, coarse sand,
contains one-third voids, therefore a certain per-
centage of the sand, in fact practically all of the
sand, would be required to fill the voids in the
crushed stone, and on the basis of one part ce-
ment, three parts sand and six parts stone, the
quantity of cement is required for the purpose of
filling the voids in the sand, This accounts for
the total of the percentages above exceeding one

hundred per cent.

TESTIMONY CLOSED.

To the Chief Justice of the New Jersey Supreme
Court :

I do hereby certify that the foregoing deposi-
tions were taken before me, in my immediate
presence and hearing, at the times and place and

under the stipulations hereinbefore mentioned.

WILLIAM C. ASPER,
Supreme Court Commissioner.
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THIS AGREEMENT between the UVALDE
ASPHALT PAVING COMPANY, a corporation
of the State of New York, party of the first part,
and WILLIAM T. S. CRICHFIELD, ;of the City
of New York, party of the second part,

WITNESSETH:—

The party of the first part AGREES to employ
the party of the second part for the term of five
years as its Resident Manager, to have charge of
its work in paving and repaving streets in the
City of Havana, Cuba, at a salary of Ten Thou-
sand Dollars ($10,000,00) per year,, payable
monthly. Said Resident Manager is to have
charge of the employing of all men during said
work and of the purchase of all necessary mate-
rials and supplies not contracted for or supplied
by the party of the first part, and is to have gen-
eral charge and supervision over said work dur-
ing said! period. He is to have the right of in-
spection of all contracts, office papers and docu-
ments of the party of the first part relating to
said work in the City of Havana, so that he may
be fully conversant with all details of the work
to be carried out by him.

The party of the second part AGREES to
work for the party of the first part in said ca-
pacity for said period, and to giye all of his time
to the furtherance of the interests of the party of
the first part, and to do everything he can to
successfully carry out said contract for paving
in the best interests of the party of the first part.

In addition to the said salary, the party of the
second part shali be paid monthly on bills ren-
dered by him to the party of the first part his

current expenses incident to said employment.
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When it shall be necessary for him, in carrying
out his work, to be away from the City of Havana,
said party of the first part shall pay to the party
of the second part all of his traveling expenses.
The party of the first part shall pay the ex-
penses of the party of the second part from New
York to Havana upon the beginning of the con-
tract, and his expenses on return at the termina-
tion of it. The party of the second part shall
be entitled, at his option, to a vacation of from
three weeks to six weeks each year during the
hot season of June, July and August. If the
party of the second part comes to the United
States on such vacations, the party of the first
part agrees to pay transportation to and from
the City of New York.

In case the work of the party of the first part
in the City of Havana shall be stopped, due to
revolution or inability to provide ample funds,
or otherwise, the party of the first part shall have
the right on two months’ notice to transfer the
party of the second part to any place in the
United States” upon paying all traveling ex-
penses to and from said place, and in that case
the party of the second part agrees to work for
the party of the first part in the United States
upon any work of the party of the first part as
General Superintendent of paving contracts at
the same salary he is now receiving, viz: Fifty-
two Hundred Dollars ($5200.00) per year, pay-
able monthly.

The party of the second part reserves the right
to terminate this contract on six months’ notice,
if in his judgment it will be unsafe for him, in
view of the condition of his health, to remain in
the City of Havana.
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In case the party of the second part shall, dur-
ing the carrying out of this contract, become per-
manently ill or disabled, the party of the first
part shall have the right to terminate this con-
tract after said disablement shall have continued
for six months.

In case the private business affairs of the party
of the second part shall necessitate his coming
to the United States during the period of this
contract, he shall have the right to visit the
United States for periods of not more than one
month in extent on each occasion. In every such
case he shall arrange matters so as to impede the
work of the party of the first part the least pos-
sible amount, and shall not remain away from the
Work longer than is necessary. In case he is
away from the work for this purpose his salary
shall not run for the time during which he is
away from Havana.

The term of this contract is to begin from the
date of sailing of the party of the second part
from the City of Newr York for the City of
Havana about the middle of June, Nineteen Hun-
dred and Ten.

IN WITNESS WHEREOF, the party of the
first part has caused these presents to be si.gned
by its president and attested by its secretary, and
its corporate seal to be hereto affixed, and the
party of the second part has hereunto set his
hand and seal this Fifth day of May, Nineteen
Hundred and Ten.

UVALDE ASPHALT PAVING CO.

By R. F. Rokeby, Prest.
(SEAL)
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Attest :
F. Storer Brown,
Secy.
W. T. S. CRICHFIELD
Karl E. Keller,
Witness to signature of
W. T. S.Crichfield.

Exhibit P-2.

*AGREEMENT made this second day of April,

Nineteen Hundred and Twelve, between the
UVALDE ASPHALT PAVING COMPANY, a
corporation of the State of New York, party’of
'the first part, and WILLIAM T. S. iCRICH-
FIELD, of the City, County and State of New
York, party of the second part;

WITNESSETH:

Whereas, on the fifth day of May, nineteen hun-
dred and ten, a contract or agreement for service
was entered into by and between the parties here-
to, the said contract or agreement providing that

P*rty of the second part should act in the
capacity as Resident Manager in Havana, Cuba,
on certain paving work there being performed
by the party of the first part, and,

Whereas, it is the desire of the parties hereto
that the aforesaid contract or agreement for ser-
vices be terminated and a new and different con-
tract or agreement be substituted for the unex-

pired term thereof.
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NOW, THEREFORE, the parties thereto, in
consideration of the sum of One Dollar, by each
to the other paid, the receipt whereof is hereby
acknowledged, agree to and with each other as

follows:
THE PARTY OF THE FIRST PART AGREES:

1. To employ the party of the second part for
a term of five years commencing January first,
1912, and ending January 1st, 1917, as General
Superintendent, to have! charge of its work in
paving and repairing streets in the United States,
at a salary of seven thousand two hundred
($7,200.00) dollars for the first year ending Janu-
ary first, 1913; eight thousand four hundred
($8,400.00) for the second year ending January
first, 1914; nine thousand six hundred ($9,600.00)
dollars for the third year ending January first,
1915 ; and ten thousand ($10,000.00) per. year for
each of the remaining two years ending January
first, 1916, and January first, 1917, respectively,
payable monthly. Said General Superintendent
to have general charge of the employment of men
necessary for the proper performance of all such
work, and is to have charge and supervision over
all said work during the period herein mentioned.

2. That in addition to the said payment as above
stated to the party of the second part, payments
will also be made monthly on bills rendered by
the party of the second part to the party of the
first part for all reasonable current expenses in-
cident to said employment. That when it shall
be necessary for the party of the second part in
carrying out his work, to go to the City of Ha-
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vana, Cuba, or elsewhere, said party of the first
part agrees to pay to the party of the second part
all of his traveling expenses.

THE PARTY OF THE SECOND PART
AGREES:

1. To work for the party of the first part in the
capacity of General Superintendent for said pe-
riod, and to give all of his time to the furtherance
of the interests of the party of the first part, and
to do everything he can to successfully carry out
all contracts for paving in the best interests of
the party of the first part.

2. To go to Havana, Cuba, as often as, in the
discretion of the party of the first part it may be

.considered desirable and necessary to protect the

interests of the party of the first part in the con-
struction of paving work being performed by the
party of the first part there during the period
herein mentioned, it being mutually agreed, how-
ever, by and between the parties hereto, that the
party of the second part will not be required to
at any time remain in Havana, Cuba, longer than
the party of the second part deems necessary to
enable him to properly protect the interests of
the party of the first part.

MISCELLANEOUS COVENANTS.

The parties hereto agree:

1. That the services and duties to be performed
by the party of the second part hereunder shall
be of the character and description heretofore
performed by him in said capacity for said com-
pany under the prior contract, and the party of
the second part, shall also in all respects endeavor
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to promote the success of the company’s business,
and such employment hereunder shall be subject
to the general supervision and control of the Board
of Directors of said company and of the president
of said company.

2. In case of the death of the said party of the
second part at auy time during the term of this
contract, his salary shall be paid pro rata up to
the time of such death.

3 This contract shall bind and run in favor of
the legal representatives of each party hereto, ex-
cept in so far as covenants for personal services
of the party of the second part are concerned,
which covenants shall terminate on the death or
permanent disability of the party of the second
part, and the salary shall be apportioned as above
expressed.

4" Anything herein contained to the contrary
in anywise notwithstanding, it is expressly agreed
between the parties that the term of this contract
may end prior to the date mentioned above upon
the following conditions:

At the option of either party hereto, the term
of this contract shall terminate on one year’s
written notice as herein provided.

Either party may, at its option, terminate this
contract by serving written notice to that effect,
signed by him or it, as the case may be, and served
personally or by mail on the party of the other
part.

Upon the service of such notice, the term of
this contract shall expire one year from the date
of the service of the same with the same force and
effect as if such date had been mentioned as the
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expiration of the term of service hereunder, and
the salary shall he apportioned to that date.

5. It is further* agreed between the parties that
the contract between them bearing date the 5th
day of May, 1910, whereby the Paving Company
retained the services of Crichfield for the term of
five years upon the conditions, covenants and con-
siderations therein expressed, shall be and the
same hereby is definitely and finally cancelled and
determined as of the date of the execution of this
agreement, without recourse by either party over
or against the other for or by reason of any act
or thing theretofore done threunder, and each
of the said parties respectively acknowledges the
full performance and satisfaction by the other

any and all obligations of the other under said
contract.

6. This agreement, although executed on or
about the 2nd day of April, 1912, shall take effect
on the first day of January, 1912, with the same
force and effect as though it had been executed
on the said date.

IN WITNESS WHEREOF the party of the
first part has caused these presents to be signed
by its president and attested by its Secretary, and
its corporate seal to be hereto affixed, and the
party of the second part has hereunto set his hand
and seal this 2nd day of April, nineteen hundred
and twelve.

UVALDE ASPHALT PAVING COMPANY,
per
R. S. Rokeby,
(Seal) President.
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Attest:
F. Storer Brown,

Secretary.

W. T. S. CRICHFIELD, (L. S.)
Janies F. McManus,

Witness
to signature of
W. T. S Crichfield.

State of New York , [ |
County of New York .

On this 6th day of April in the year one thou-
sand nine hundred and twelve before me person-
ally came RALPH T. ROKEBY, to me knoym.
who being by me duly sworn did depose and say,
that he resided in the City of New York, Borough 20
of Richmond; that he is the President of the
UVALDE ASPHALT PAVING COMPANY, the
corporation described in and which executed the
foregoing instrument; that he knew the seal of
said corporation; that the seal affixed to said in-
strument was such corporate seal; that it was so
affixed by order of the Board of Directors of said
corporation, and that he signed his name thereto
bg like order.

IN WITNESS WHEREOF 1 have hereunto
set my hand and seal the day and year aforesaid.
(Seal)

JAMES F. McMANUS,

Notary Public (49)
New York County, N. Y.

4h
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State of New York, )
County of New York , j ss*:

On this 6th day of April, in the year one thou-
sand nine hundred and twelve before me person-
ally came WILLIAM T. S. CRICHFIELD, to me
known and known to me to be the individual de-
scribed in and who executed the foregoing instru-
ment, and he acknowledged to me that he exe-
cuted the same for the uses, intent and purposes
therein expressed.

(Seal)

JAMES F. McMANUS,
Notary Public (49)
New York County, N. Y.

Exhibit P-3.

William C. Asper
May 31, 1916.

UVALDE ASPHALT PAVING CO.,
1 Broadway, New York,
Tel. 2790 Rector.
April 12, 1912.
My dear Sherman:—

Referring to your contract with the Uvalde
Company under date of the 2nd of April, 1912.
This 1s to confirm the verbal understanding you
and I have. You are at liberty to bid on and
undertake asphalt paving contracts in your name
and in your own behalf on the following con-
ditions :—
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Whenever a bid is advertised in the State of
New Jersey or New York, we have no objection
to yonr putting in a bid on your own account but
under no circumstances must you ask me or any
other official of the Uvalde Company to assist
you In any way 1n making out your figures,
neither will I or any officer of the Uvalde Com-
pany ask you for any data—to the end that there
must be no collusion of any kind.

The stand I take in this matter is that I always
put in the lowest figure that I care to take the
work at and if any other bidder goes lower than
my figure, he is welcome to the job. If that
party should turn out to be yourself, there will
be no hard feelings on my part, but quite the
reverse.

Although 1t i1s stipulated in the contract that
you are to have entire charge of all paving work
carried on by the Company, it is now hereby
agreed between us in view of the fact that much
of your time will be taken up in supervising your
own contracts, that I will take over from you the
work of looking after the general work of the
Company and you are to give your attention to
supervising the making and laying of the as-
phalting mixtures of our various plants in the
United States and Cuba.

Yours truly<> »
Prest. »

TO W. T. S. Crichfield, Esq.,
Jersey City, N. J.
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Exhibit P5 of Jure 2, 1916

PROPOSAL.
TO THE BOARD OF COMMISSIONERS OF
THE CITY OF HOBOKEN.

FOR—The grading, paving & reimproving of
Newark Str from Bloomfield Str to Park Ave. &
from Willow Ave., west to the city line. Ferry
Str from dJefferson Str. west to the city line.
Second Str from Washington to Bloomfield Str.
Grand Str from 5th to 8th Str. 6th Str. from Clin-
ton to about 100 feet west of Grand Str. 6th Str.
from about 100 ft. west of Adams Str. to about
100 feet west of Jefferson Str. Adams Str. from
5th to 6th Str. 5th Str. from Adams Str. to Jef-
ferson Str. and from Washington to Bloomfield
Str. & the adjoining side Strs. to the extent neces-
sary for a proper connection with the new work
in the City of Hoboken in accordance with the or-
dinance and plans for said improvements, and as
provided for in the Charter and Laws governing
the city.
WE WILL CONTRACT TO— Execute the above
proposed work, according to the advertisement,
specifications and plans for the same in the office
of the Clerk of the City of Hoboken, for the fol-
lowing price or prices: ,
#  About 22500 sq. yds. stone

paving, including cement

grout, sand cushion, & re-

dressing the blocks and all

work specified, and incidental

thereto, for $ .95 per sq. yd.
#2  About 3800 cu. yds. concrete, 525 “ cu. “
#3  About 4000 “ “ fill, 40 <o«
U About 1500 “ “ excavation, .50 “ “ «
# About 7000 lin. ft. curb reset, .20 “ lin. ft.



249

Exhibit P-5
# About 7000 “ “ new curb, .97
#7 About 58 basins reset, 10.00 ‘ *hd.

1. I do declare that I am the only person inter-
ested in this proposal, and that no other person
than myself has any interest in this proposal, or
in the contract proposed to be taken.

2. I further declare that this proposal is made
without any connection with any other person or
persons making proposals for the same work, and
1s, in all respects, fair and without collusion or
fraud.

3. I further declare that no member of the
Board of Commissioners, head of department,
chief of bureau, deputy thereof or clerk therein,
or any other office of the corporation of the city
of Hoboken, is directly or indirectly interested
therein, or in the supplies or works to which it
relates, or in any portion of the profits thereof.

4. 1 further declare that the names of the per-
sons affixed to the consent agreement hereto an-
nexed were written by said persons respectively,
and that the said persons are freeholders in the
County of Hudson.

May 3rd. 1916.

Lester Fellows Company,
Residence Lester Fellows, Pres.
221 Varick Str., Jersey City, N. J.

AGREEMENT OF SURETIES ON THE OTHER SIDE.
May 8-1916
Received from Daniel A. Haggerty, certified
check deposited with the above bid.

Lester Fellows Co.
L. F., Pres.

10

20

49



10

20

30

250

Exhibit P-6 of June 2, 1916

PROPOSAL.

To the Board of Commissioners of the City of
Hoboken.

For Grading, paving and reimproving of Newark

St. from Bloomfield St. to Park Ave., etc., etc.

I will contract to do, all work and frnish all
Material & labor according to the advertisement,
specifications and plans for the same in the office
of the Clerk of the City of Hoboken, for the fol-
lowing price or prices:
22qb!X % yi S stone Paving @ Seventy-nine cents 79

X yiS concrete @ Five dollars & twenty-five § 5 (2((5)

JgX (¥ y”S excavation @ Sixty cents
. ,.. .- filhnS @ Fifty cents n

IR i i ants T e #

58 Basins reset @ Ten dollars $10.00

1. I do declare that 1 am the only person inter-
ested in this proposal, and that no other person
than myself has any interest in this proposal, or
in the contract proposed to be taken.

2. I further declare that this proposal is made
without any connection with any other person or
persons making proposals for the same work, and
1s, in all respects, fair and without collusion or
fraud.

3. I further declare that no member of the
Board of Commissioners, head of department,
chief of bureau, deputy thereof or clerk therein,
or any other office of the corporation of the city
of Hoboken, is directly or indirectly interested
therein, or in the supplies or works to which it
relates, or in any portion of the profits thereof.

4. 1T further declare that the names of the per-
sons affixed to the consent agreement hereto an-
nexed were written by said persons respectively,
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and that the said persons are freeholders in the
County of Hudson.
May 3, 1916.
Curtin Bros.
Janies Curtin Timothy Curtin
Residence 45 Madison St., Guttenberg, N. dJ.

AGREEMENT OF SURETIES ON THE OTHER SIDE.

Endorsed:

Proposal of Curtin Bros, for the reimprove-
ment of Newark St., and the various other streets
in the City of Hoboken with block pavement.

May 3—1916.
Presented, read, received and referred to the
Director, Dept. Streets and Public Improvements.
D.“A. Haggerty, City Clerk. 2Q

Exhibit P-7 of Jure 2, 1916

PROPOSAL.

To the Board of Commissioners of the City of
Hoboken.

For Grading, paving and re-improving of Newark
Street, from Bloomfield Street to Park Ave., and
from Willow Ave., West to the City line, Ferry 30
Street, from Jefferson Street, West to the City
Line, Second Street from Washington Street to
Bloomfield St., Grand St. from Fifth St. to
Eight St., Sixth St. from Clinton to about 100 ft.
West Grand St. Sixth St. from about 100 West
of Adams St. to about 100 ft. West of Jefferson
St. Adams St. from 5th to Sixth Sts., Fifth St.
from Adams to Jefferson St. and from Washing
ton St. to Bloomfield St.
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We will contract to grade, pave and reimprove
said Streets according to the advertisement, speci-
fications and plans for the same in the office of
the Clerk of the City of Hoboken, for the follow-
ing price or prices:

10  20iBInsq° Pavement @ m sq. yd. Ninety cents a sq vd
[sfon ™ wyd| ¢ Concrete’.5-04 cu. yd. Five dollars and four cts

300 cu yv. QflTa n @4° (03] ‘7d‘ ﬁty cen%s cybic Xd.'
00 hneal}%t curb reset 6 Tin. ﬁ: Tweh §y five cents lin. ft.

68 Basin Heads 7.00 each Seven dollars each”*8

1. T do declare that I am the only person inter-
ested in this proposal, and that no other person
than myself has any interest in this proposal, or
in the contract proposed to be taken.

2. I further declare that this proposal is made

20  without any connection with any other person or
persons making proposals for the same work, and
1s, in all respects, fair and without collusion or
fraud.

3. I further declare that no member of the
Board of Commissioners, head of department,
chief of bureau, deputy thereof or clerk therein,’
or any other office of the corporation of the city
of Hoboken, is directly or indirectly interested
therein, or in the supplies or works to which it

30 relates, or in any portion of. the profits thereof.

4. I further declare that the names of the per-
sons affixed to the consent agreement hereto an-
nexed were written by said persons respectively,
and that the said persons are freeholders in the
County of Hudson.

May 3rd, 1916.

W. A .‘Connell, M. V. Murtha,
Residence 210 Monroe St., Hoboken, N. J.

4Q AGREEMENT OF SURETIES ON THE OTHER SIDE.
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May 3, 1916.

Received from Daniel A. Haggerty, certified
check for $3,000. deposited with hid for the above
improvement.

Michael J. Griffin,
Endorsed” '

Proposal of W. A. Connell and M. V. Mnrtha,
on the re-improvement of Newark St., and vari-
ous other streets in the City of Hoboken.

May 3, 1916.

Presented, read, received and referred to the
Director, Dept, of Streets and Public Improve-
ments.

D. A. Haggerty,
City Clerk.

Exhihit P8 of June 2, 1916

PROPOSAL.

To the Board of Commissioners of the City of
Hoboken.

FOR the grading, paving and re-improving New-
ark St., Ferry St., Grand St., Sixth St., Adam
St., and Fifth St.

I WILL CONTRACT to furnish all materials and
labor according to the advertisement, specifica-
tions and plans for the same in the office of the
Clerk of the City of Hoboken, for the following
price or prices:

20
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Stone paving @ Eighty-two cents per sq. yd. (82)
Cements @ Five dollars per cu. yd. ( 5.00)
Excavation @ Forty-five cents per cu yd. (45)
Filling @ Fifty cents per cu. y 50
Curb reset @ Thirty-two cents per lin. ft. 532;
New Curb @ Ninety-three cents per lin. ft. (93)
Corner basins reset @ Ten dollars (10.00)
Manholes reset @ Five dollars each ( 5:00)

1. I do declare that I am the only person inter-
ested in this proposal, and that no other person
than myself has any interest in this proposal, or
in the contract proposed to be taken.

2. I further declare that this proposal is made
without any connection with any other person or
persons making proposals for the same work, and
1s, in all respects, fair and without collusion or
fraud.

3. I further declare that no member of the
Board of Commissioners, head of department,
chief of bureau, deputy thereof or clerk therein,
or any other office of the corporation of the city
of Hoboken, is directly or indirectly interested
therein, or in the supplies or works to which it
relates, or in any portion of the profits thereof.

4. I further declare that the names of the per-
sons affixed to the consent agreement hereto an-
nexed were written by said persons respectively,
and that the said persons are freeholders in the
County of Hudson.

May 3rd, 1916.

Thomas Cavanagh,
Residence 211 Highwood Ave., Weehawken, N. J.
AGREEMENT OF SURETIES ON THE OTHER SIDE.

Received check submitted with this proposal.
Thos. Cavanagh.
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Endorsed:
Proposal of Thomas Cavanagh on the reim-

provement of Newark Street and various other
streets in the City of Hoboken.

May 3—1916
Presented, read, received and referred to the xq

Director, Dept. Streets and Public Improvements.
D. A. Haggerty, City Clerk.

May 17 1916

Finally awarded.
D. A. Haggerty, City Clerk.

20

30
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Opinion.

(Filed June 30, 1916).

NEW JERSEY SUPREME COURT.
June Term 1916.

Max Mille r,

VS. On

Certiorari.
Mayor and Council of the City

op Hoboke n, and Others.

Argued June 24th, 1916; Decided June —, 1916.

Before Justices Swayze, Minturn and Kalisch.
Per Curiam:

We think the specifications furnished a common
standard for bidding. We must assume that the
power reserved for the engineer will be fairly ex-
ercised and we see no reason to think it is not
reserved for the purpose of enabling the engineer
to save the city’s money by avoiding such changes
of grade as might lead to actions for damages.

We think the contract contemplated is a single
contract for repair work and is not to be regarded
as so many separate and distinct contracts for
each street.

Assuming that the contention of the Prosecutor
is correct and that Crichfield and the Uvalde Com-
pany are identical in interest, we would not be
justified in setting aside the contract. Upon that
assumption, there was but one bidder, and the
Commissioners might have been justified in re-
jecting both bids; but they might also in the ex-
ercise of their discretion have been justified in

10

20
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awarding the contract. It cannot be said as a

matter 6f taw that it is ithproper to' a\vaid a con-
tract when there is only one bid.
There must be judgment for the defendants.
New Jersey Supreme Court. June Term, 1916.
Max Miller vs. Ifayor and Council of the City of

Hoboken and Others. POr Curiam. Filed June
30, 1916.

tVM. 6. CEEHAEM,

Clétk.

Rule for Affimence.
(Filed Jtily § 1916);

NEW JERSEY SUPREME COURT,;

Max Miller,

Prosecutor
Oh
¥ s Cértiérari.
Mayor and Council of the City N
f Hob ok Daniel A. H Rilé for
[0] oD OK e a . ag- .
n, Lante €”  AffiHhahce.

geety , Clerk, and William T.
S. Cri ch fie 1d ,

Defendants.

The Court having inspected the resolution
adopted by the Board of 'Coinmissioners of the
ity of i1Toboken on the third day of May, 1916,
and finally passed and adopted by said Board of
Commissioners on the seventeenth day of May,
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Bule for Affirmance.

1916, awarding a contract for the grading and
paving with asphalt on a concrete foundation of
Madison Street, and other streets therein named,
and all proceedings touching and concerning the
same, as contained in the return to the writ of
certiorari issued in this cause, the reason for set-
ting aside the said resolution, the depositions of
witnesses and exhibits, and the arguments and
briefs of counsel for the respective parties, and
having duly considered the same;

It is, on this thirtieth day of June, 1916, Ord-
ered, that the aforesaid resolution and all pro-
ceedings thereunder, be and they are hereby
affirmed, with costs.

Entered July 3, 1916.
On motion of

JOHN J. FALLON,
Attorney for The Mayor and Coun-
cil of the City of Hoboken and
Daniel A. Haggerty, Clerk.
COLLINS & CORBIN,
Attorneys for William T. S. Crich-
field.
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