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Petition for Writ of Mandamus . 

.JltbJ j tr~tp ~uprtmt ~ourt.-

WILLIAM T. READ, State Treas-
urer of the State of New Jersey, 

Petitioner, 

vs. 

BOARD OF COMMISSIONERS OF 
THE CITY OF NEW ARK, and R. 
W. BooTH, Treasurer of the 
County of Essex, in the State 
of New Jersey, 

Respondents. 

The petition of William T. Read, State Treas-
urer of the State of New Jersey, respectfully , 
shows: 

1. That your petitioner 11Ow is, and for several 
years last past, namely, since April 1, 1919, has 

10 

20 

been the duly qualified State 'Treasurer of the 
State of New Jersey, and as such is Treasurer of 30 
the Sinki11g Fund Commission, established as 
hereinafter set forth, and a member of the State 
House Commission .. 

2. That by Chapter 262 of the Laws of 1922, 
entitled '' An act for the construction, improve-
ment, reconstruction and rebuilding of the State 
Highway System, providing for the defraying of 
the cost of the same, by the taxation of real and 
personal propertJr in this State, and by the cre-
ation of a debt in the State in an amount not 40 
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exceeding $40,000,000, by the issuance of bonds 
therefor, and the submission of this act to the 
people at a general election,'' passed March 17, 
1922, and ratified by the people, as in the Consti-
tution made and provided, it was enacted that 

IO for the purpose above recited in said title, bonds 
should be issued and payable out of a sinking fund 
required for the purpose, sufficient to pay the prin-
cipal of said bonds at maturity, with interest. 

20 

30 

3. That a Sinking Fund Commission was estab-
lished, composed of the Governor, the Comptroller 
of the Treasury, and the State Treasurer, which 
Commission was required and authorized to have 
the care and management of said Sinking Fund, 
the control and custody of all such sinking fund 
moneys and papers and records pertaining there-
to, and the State Treasurer was designated as 
Treasurer of the Con1m~ssion, and your petitioner 
has duly qualified as such as required by law. 

4. That under the provisions of said statute, 
section 17 (a) thereof, said act provided that taxes 
should be levied, assessed and colle-cted for the 
payment of the bonds and accrued interest there-
on, beginning with the calendar year 1923, and 
annually thereafter in each of the municipalities 
in the counties of this State, on all the real and . 
personal property in every municipality on whicI1 
municipal taxes shall be levied, assessed and col-
lected, sufficient to meet the interest on all out-
standing bonds proposed to be issued under said 
act, as hereinabove set forth, and provided that 
in the year 1923, and annually thereafter, until 
and including the year 1927, such taxes should 
not be less than one mill on each dollar of the 
value of such real and personal property. With 

4o the further provision that the governing bodies 
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of each municipality should cause to be paid to 
the County Treasurer of each county, in which 
such municipality is located, on or before Decem-
ber fifteenth of each year, the amount of the tax 
therein directed to be levied and assessed, and 
that the County Treasurer should pay the amount 
of said taxes so received to the State Treasurer, 
011 or before December twentieth of each year. 

5. That under the provisions of section 17 (b) 
of said act, the Comptroller of the Treasury is 
required, on or before March first, of each year, 
until and including the year 1927, to certify said 
millag ~e to the County Board of Taxation, and 
the County Treasurer of each county. And the 
said County Board of Taxation was required, for 
the year 1924, to i11clude the millage on the dollar 
of valuation so certified in the current tax levy 
of the several taxing districts of the county, in 
proportion to the ratables, as as-certained for the 
c11rrent year. · 

6. That by section 17 ( c) of said act such por-
tion of the tax imposed under said section as 
should be necessary for the payment of interest, 
and the sinking fund requirements, was required 
to be reserved and set aside as collected by the 
State Treasurer, and paid to the Sinking Fund 
Commission, as certified by the said Commission 
to the said State Treasurer. With the further 
provision that the remainder of such taxes col-
lected should be used for reimbursing counties 
and municipalities for moneys borrowed, or to 
be borrowed by them, for constructing, improving, 
reconstru .cting and rebuilding such portions of the 

\ Highway ~ystem as might, at the date of the 
approval or the passage of such statute, be al-
lotted and confirmed by the State Highway Com-
mission, as otherwise provided by law. 

10 

20 

3·0 

40 
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· 6-A. That by Chapter 230 of the Laws of 1917 
and Chapter 239 of the Laws of 1922 it was en-
acted by the Legislature that the increase in the 
tax levied and assessed and collected from rail-
road and canal property, under and by virtue of 

IO the provisions of the Railroad Tax Acts of 1884 
and 1888 and the supplements and amendments 
thereto, by reason of the tax of one mill 011 the 
dollar provided by Chapter 16 of the Laws of 1917 
and Chapter 262 of the Laws of 1922 was appro-
priated to the State road fund under each said 
act and requested to be credited to the said State 
road fund when and as received into the State 
Treasury. The preambles to said acts set forth 
that the tax upon railroads would be increased at 

30 

the _ rate of one mill on the dollar, by reason of 
the road tax acts of 1917 and of 1922 and that it 
was the legislative intent to effect such increase 
of taxation upon railroad and canal property and · 
to appropriate and apply such increase to the 
State road fund for State road purposes. 

7~ That by Chapter 172 of the Laws of 1923, 
entitled '' An act to provide for the taxation of 
real and personal property in this State for pur-
pose of paying the cost of acquiring land, con-
structing·, reconstructing, developing and estab-
lishing and equipping State charitable, relief, 
training, correctional, reformatory and penal in-
stitutions, and appurtenances thereto,'' approved · 
March 23, 1923, it was enacted that for a period of 
one year, beginning with the calendar year 1924, 
there should be levied, assessed and collected in 
each of 'the several counties of this State a tax of 
one-half a mill on each dollar of the valuation of 
all the real and personal property in every such 
municipality on which municipal taxes are, or 
shall be, levied, assessed and collected, such tax 

• 
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to be levied, assessed and collected in the same 
manner, and at the same time as other taxes on 
real and personal property are now levied, 
assessed and collected, and it was made the duty 
of the ·Treasurer or other officer having the cus-
tody of the collected taxes, to pay, on or before 
June 15, 1924, the semi-annual taxes assessed, 
and on or before December fifteenth in said year, 
the balance of the annual taxes assessed in the 
taxing district to the Treasurer of the County, 
and the County Treasurer was required to pay 
said State tax so received from the taxing dis-
tricts, to the Treasurer of the State, on or before 

·June 25, 1924, and the balance of said annual tax 
on or before December 25, 1924, and the said State 
Treasurer was required to place and keep the 
same in a separate and distinct fund, to be known 
as the '' State Institution Construction Fund., ·, 

8. That the Governor, State Treasurer and 
Comptroller of the Treasury, constituting the 
State House Commission, were made custodians 
of said Construction Fund, and were authorized 
to carry out the provisions of said act of 1.923, 
with respect to the apportionment therefrom of 
the sums requested by the State Board of Con-
trol of Institutions and Agencies, as herein pro-
vided. Said money to be raised by said tax was 
required to be devoted exclusively to the use and 
benefit of the · State Hospital for the Insane at 
Morris Plains, Morris County. 

9. That by Chapter 25 of the Laws of 1919, 
entitled '' An act for the taxation of the gross re-
ceipts of Street Railway, Traction, Gas and Elec-
tric Light, Heat and Power corporations, using or 
occupying public streets, highways, roads or ·other 
public places, in lieu of taxation of certain prop-

20 

30 

40 
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erty of such corporations,'' approved April 1, 
1919, it was provided that in addition to franchise 
taxes imposed by Chapter 195 of the Laws of 1900, 
as amended by Chapter 17 of the Laws of 1917, 
and Chapter 290 of the Laws of 1906, there should 

1 Q be levied, assessed and collected a tax on gross 
receipts of corporations hereinabove recited, at 
the rates therein computed and fixed, which addi-
tional tax should be in lieu of all State, County, 
School and Local taxation of all personal propert)r 
of such corporations. 

10. That by Section 2 of said act of 1919, the 
same valuations and returns were required to be 
made by the assessor, or the board or body whose 
duty it is to make assessments in each taxing dis-

20 trict, and such franchise taxes were required to be 
apportioned in the same manner and on the same 
basis as though said statute had not been passed, 
and said act of 1919, by Section 3 thereof, required 
the assessor, or board or body in each taxing dis-
trict to annually ascertain the value of all the per-
sonal property as specified of any such corpora-
tion thereby exempted from taxation in such 
taxi11g district, and to certify such valuations in 
the same manner and at the same time as is other-

30 wise required for the purpose of the apportion-
ment of such franchise taxes, which valuations 
vvere made subject to the same inquiry, equaliza- . 
tion and revision as is otherwise provided for the 
imposition of franchise taxes imposed on the basis 
of gross receipts. 

40 

11. That by said act of 1919, in section 2 thereof, 
the valuations of said personal property of such 
corporations, taxed on gross receipts, so exempted 
as aforesaid, notwithstanding the exemption of 
such property from taxation by reason of said act, 
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nevertheless, were required to be included in and 
considered part of tl1e total valuations of such re-
spective municipalities for all other purposes ex-
cept the computation of the respective municipal 
tax rates. 

12. That by section 4 of said Chapter 25 of tl1e 
Laws of 1919, the collector, or o~her officer, hav ... -
ing the custody of collected taxes in each taxing 
district, is required to pay to the County collector 
on each dollar of the value of such property of the 
corporations so exempted, and as certified to the 
State Board of Taxes and Assessment, the tax of 
one mill imposed by Chapter 16 of the Laws of 
1917, for State road purposes and the tax of one 
mill imposed by Chapter 51 of the Laws of 1918, 
for Interstate Bridge _and Tunnel purposes, the 
same as if said act had not been passed. 

12-A. That said average rate of taxation is com-
puted and determined by the State Board of Taxes 
and Assessments by dividing the aggregate taxes 
by the aggregate value of the general property in 
the State. The aggregate value of the general 
property in the State is composed of the true value 
of all property, real a11d personal, located in the 
several taxing districts exclusive of the first and 
fourth class railroad property and inclusive of 
second class railroad property, as provided by 
Section 3 of Chapter 82 of the Laws of 1906 and 
by reason of the addition of one mill in the case of 
road taxes and the addition of one-half mill in the 
case of institution taxes, the local rate in each case 
was increased for the year 1924 in the aggregate 
of one and one-half mills and thus is included in 
the '' a·verage rate of taxation'' for the State. 

12-B. That by reason of the application of the 
said average rate of taxation to the gross receipts 

10 

20 

30 

40 
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throughout the State, of the Public Utility com-
panies, based upon the provisions of the additional 
franchise tax act of 1919, there was paid for the 
year 1924 to the several municipalities or taxing 
districts of this State, including the several mu-

l O nicipalities i11 the County of Essex, a tax upon 
gross receipts which sum so derived included as a 
portion thereof a sum derived for road purposes 
based upon one mill on the total gross receipts 
of such Public Utility companies throughout the 
State, as apportioned thereunder to the several 
counties and municipalities thereof in proportio _n 
to the value of such property as such property 
was situated within such respective taxing dis-
tricts, which said sum so derived the respective 

20 
municipalities of Essex County, including the 
taxing~ district of the City of Newark, has retained 
and ref used to pay to the County Treasurer and 
the said County Treasurer has refused to pay 
the same to the State Treasurer for road and 
institutional purposes. 

12-C. That the amount received by the City 
of Newark under the gross receipts tax act for the 
3Tear -1924 amounted to $504,120.48_ and of this 
sum so received as aforesaid, by the City of New-

30 ark, there "\\7aS raised and received the sum of 
$14,132.92 as a part and parcel thereof which con-
stituted the increase of said tax raised for road . 
purposes and not for municipal purposes, and 
$7,066.46 for institutional purposes, by reason of 
the use of one mill and one-half mill respectively, 
,vhich said sum as to roads is derived by the use 
of the process set forth in the following table: 

40 

Total gross receipts of Public Util-
ity Corporations, as reported to 
the State Board of Taxes and As-
sessment for the year ending 
December 31, 1923, to be used in 
computing gross receipts tax for 
the year 1924, under Chapter 25, 
Laws of 1919 ------------------------------------$94,260,555.93 

Road Tax at rate of---------------------------- .001 

$94,260.56 
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Total valuation of personal prop-
erty of Public lTtility Corpora-
tions for the year 1924, as certi-
fied to the State Board of Taxes 
and Assessment under the above 
act ---------------~--------------------------------------$96,437,373.43 

Valuation of personal property of 
Public Utility Corporations lo-
cated in the City of Newark, as 
certified to the State Board of 
Taxes and Assessment for the 
year 1924 ------------------------------------------$14,459,300.00 

Valuation of personal property of 
Public Utility Corporations lo-
cated in the County of Essex, as 
certified to the State Board of 
Taxes and Assessment for the 

10 

year 1924 -------~----------------------------------$21,862,098.00 2 0 
Rate obtained by dividing valua-

tion ($96,437,373.43) into amount 
of taxes due the State of New 
Jersey for State road purposes, 
at .001 on the dollar ($94,260.56) 
is .000977 427698, and is the pro-
portion which the State Road 
Tax ($94,260.56) bears to the 
total value of the personal prop-
erty of Public Utility Corpora-
tions in this State, 30 

Valuation of personal property of 
Public Utility Corporations for 
the year 1924 in the City of New-
ark------------------------------------------------------$14,459,300.00 

Valuation of personal property of 
Public Utility Corporations for 
the year 1924 in the County of 

.000977427698 

$14,132.92 

Essex ------------------------------------------------$21,862,098.00 40 
.000977 427698 

$21,368.62 
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The above table is used for the purpose of con-
venience with the use of a constant rate for each 
municipality and county, which rate is the pro-
portion which the State road tax for the year 
1924, amounting to $94,260.56 bears to the total 
value of the personal property of Public Utility 
Corporations in the State, in each locality. The 
proportion works out and proves the above :fig-
ures in the following manner: 

The value of ·the personalty of Public Utility 
Corporations using~ pla .ces in Newark for tl1e year 
1924 amounted to $14,459,300.00, which sum has 
the same relation to the total value for the year 
throug--hout the State of such property a.mounting 
to $96,437,373.43, as the proportion of the amount 
raised by the use of the mill tax according-- to the 
value of such property located in Newark, or in 
the cou11ty as the case may be, bears to the amount 
of the tax so raised by the application of the one 
mill to the total gross receipts. The result is 
exactly the same. 

CrT'Y OF NEWARK. 

$14,459,300.0·0 : 
$14,132.92 : 

$96,4,37,373.43=== 
$94,260.56 

CouNTY OF E·ssEx. 
$21,862,,098.00 : 

$21,368.62 : 
$96,437 ,373.43=== 

$94,260.56 

12-D. That for the entire County of Essex the 
sum derived for road purposes by the use of the 
one mill increase to the average rate of taxation as 
applied to g,.ross receipts amounted to $21,368.62 
and for institutional purposes by the use of the 
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one-half mill rate, included in the said average 
rate of taxation, amounted to $10,684.31; in the 
ag~g~regate $32,052.93. 

13. Tl1at on December 14-, 1923, N. A. K. Bug-
bee, Comptroller of the Treasury, certified to R. 
W. Booth, County Treasurer of the County of 
Essex, and to the Essex County Board of Taxa-
tion, that a State road tax of one mill on the dollar 
of valuation was required to be raised in the 
County of Essex for the year 1924, to carry out 
the provisions of said Chapter 262 of the Laws of 
1922, which said sum so derived was payable to 
the State Treasurer of the . State of New Jersey, 
on or before December 20, 1924. 

14. That on December 14, 1924, N. A. K. Bug ·-
bee, Comptroller of the Treasury, certified to R. 
W. Booth, County Treasurer of the County of 
Essex, and to the Essex County Board of Taxa-
tion, that a State tax of one-half of one mill on 
each dollar of valuation was required to be raised 
in the County of Essex for the year 1924 to carry 
out the provisions of Chapter 172 of the Laws of 
1923, payable to the State of New Jersey on or 
before December 20, 1924; that is to say, one-half 
thereof on or before June 25, 1924, and the balance 
thereof on or before December 25, 1924. 

15. That the net valuation of the real and per-
sonal property in the taxing district of the City 
of Newark, in the County of Essex, taxable for 
municipal purposes, as returned by the Assessors 
of the Municipality to, and acted upon by the 
Essex County Board of Taxation, and certified 
by them to the collector of the City of Newark, 
and certified as otherwise provided by law 
amounted to $624,659,451, on which valuation was 
ascertained the municipal tax rate for the purpose 

10 

20 

30 

40 
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of deriving the sum necessary for municipal pur-
poses in said district, exclusive of franchise taxes 
assessed on g~ross receipts of corporations as 
hereinabove set forth; and the agg--regate valua-
tions for such purposes for the twenty-two taxing 

IO districts in the said County of Essex, as severally 
returned by the respective assessors thereof, and 
acted upon and certified as afore said, amounted 
to $1,035,225,9 .70 . 

20 

3.0 

4.0 

.. 16. That the net valuations on which county, 
State and State School taxes were required to be 
apportioned by the Essex County Board of Taxa:_ 
tion, for the taxing district of the City of N e~T-
ark, and certified to the collector of the City of 
Newark, and as otherwise provided by la.w, 
amounted to $635,498,892, and the aggregate of the 
net valuation on which county, State and State 
S,chool taxes were required to be apportioned and 
certified by the Essex County Board of Taxation, 
as afore said, for the twenty-two taxing districts 
of said county, amounted to $1,051,000,589. 

· 17 .. That the application of one mill per dollar 
of valuation for State road tax, for the year 1924, 
under the provisions of Chapter 262 of the Laws 
of 1922; amounting to one mill per dollar of valu-
ation, required the levying of a State tax to be 
assessed and collected upon the net valuation tax-
able on which county, State and State School taxes 
are ·required to be apportioned in the taxing 
district of the City of Newark amounted to 
$635,498.88; and in the aggregate for the County 
of Essex, $1,051,000.59. 

18. That the State Institutional Valuatio11 
under the provisions of Chapter 172 of the Laws 
of 1923, of one-half mill on the dollar thereof, 
required the levying of a first annual State tax, 
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to be assessed and collected for the year 1924 upon 
the net valuation taxable on which county, State 
and State · School taxes are apportioned for the 
City of Newark, exclusive for the first annual 
assessment of the deductions and additions re-
required by Sections 510 and 511 of the Tax 
Revision of 1918, as amended, amounting to 
$319,559.37; and for the County of Essex, aggre-
gating the twenty-two taxing districts thereof, a 
tax amounting to $528,585.78. 

19. That on January 13, 1925, R. W. Booth, 
County Treasurer of the County of Essex, madf~ 
payment to the State Treasurer the sum of . 
$1,029,054.99, leaving a balance due and unpaid 
of said road tax, under the provisions of said 
Chapter 262 of the Laws of 1922, from said County 
Treasurer, amounting to $21,945.60, of which said 
amount there was due and collectible, and there-
after payable by the County Treasurer, as re-
ceived from the collectors of said taxing district 
of the City of Newark, to the State Treasurer, 
as the unpaid balance required to be .apportioned, 
assessed and collected in said taxing district, the 
sum of $14,459.30. 

20. That R. W. Booth, County Treasurer of 
the County of Essex, paid to the State Treasurer, 
under the provisions of Chapter 172 of the Laws 
of 1923, for State Institutions and Agencies, on 
July 1, 1924, $258,806.49 ; and on January 13, 1925, 
$258,806.49, amounting in the aggregate to $517,-
612,98, leaving a balance due and unpaid from 
said County Treasurer, for the year 1924, on the 
required tax amounting to $10,972.80, half of 
which said amount was payable June 25, 1924, 
and the balance thereof on December 25, 1924; 
which said sum constitutes the balance to be de-

-.10 

i 20 

. 30 
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rived from the assessment in the taxing districts 
of said county upon the valuation upon which 
county, State and State school taxes are appor-
tioned, excluding in said first annual tax the addi-
tions and deductions required by Sections 510 and 

10 511 of the Tax Revision of 1918, as amended, and 
the balance due of said tax so levied, and required 
to be assessed and collected from the taxing dis-
trict of the City of Newark as its portion thereof, 
to be paid by the County Treasurer, to the State 
Treasurer, when received by him from the Munici-
pal Treasurer of the City of Newark, amounts to 
$7,229.65, one-half of which sum was payable by 
said County Treasurer June 25, 1924, and the 
balance thereof December 25, 1924. 

20 21. That the said Essex County Board of Tax-
ation, under th.e provisions of Chapter 262 of the 
Laws of 1922, failed to apply the one mill per 
dollar on the net valua .tion, on which county, State 
and State school taxes are required to be appor-
tioned, amounting to $1,051,000,589 for said 
county; and for the City of Newark amouriting 
to $635,498,882, and in lieu thereof apportioned 
such tax and applied said rate on the net valua-
tion taxable for municipal purposes $Olely, in the 

30 taxing districts of said county, after the addi-
tions and deductions were made of the amounts 
required by Sections 510 and 511 of the said Tax 
Revision of 1918, as amended, amounting for said · 
county to a valuation of $1,029,054,991, and for 
the City of Newark to $621,039,582, resulti11g in a 
tax of $621,039.58, contrary to the statute in such 
cases made and provided. -

22. That the said Essex County Board of Taxa-
tion, under the provisio11s of Chapter 172 of the 

. 40 Laws of 1923, failed to apply one-half mill per 
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dollar on the net valuation on which county, State 
and State school taxes are required to be appor-
tioned, exclusive of the additio11s and deductions 
req11ired by Section 510 and 511 of Tax Revision 
of 1918, as amended, and in lieu thereof appor-
tioned such tax and applied the rate of one-half 
mill per dollar valuation on the net valuation 
taxable for municipal purposes solely, in the tax-
i11g~ districts of said county, amounting to a valua-
tion in the County of Essex in the twenty-two 
taxi11g· districts thereof, to the sum of $1,035,225,-
970, ,vhich resulted in a tax of $517,612.98 and in 
the taxing~ district of the City of Newark to 

· $624,659,451, resulting i11 a tax of $312,329.72, 
co11trary to statute in such case made and pro-
vided. 

23. Under the provisions of an act for the 
assessment and collectio11 of taxes (revision of 
1918) approved March 4, 1918, by section 605 
thereof, it is made the duty of the governing body 
of the municipality of the county to cause the 
cou.11ty, State and State scl1ool taxes to be paid 
as and when due for payment, and if there are 11ot 
fu11ds enoug·h i11 the treasury available for said 
p1111Joses, the governing· body is immediatel)r re-
quired to borrow such money and pay such taxes 
and a11y part of the taxes payable to the State by 
the Cou11ty Treasurer, which shall remain unpaid 
after the time ,vi thin which they are required to • 
be paid, the taxing· district or county in arrears 
are required to pay to the county, school district, 
or State, as the case may be, interest at the rate of 
six per ce11tum per annt1m, 011 such delayed pay-
ments, and under .the provisions of section 503 
of said act, the County Board of Taxation of the 
County of Essex is directed to apportion the 
amounts required among the taxing districts of 

10 
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said county, chargi11g any deficiency· to the taxing 
districts, and the taxing districts are made liable 
to mak:e good to the State and county any de-
ficienc)r arising~ from the def a ult ·of their collecting 
and disbursing officers, or otherwise, and the coun-
ties are made liable to make good to the State 
any deficiency arising from the default of . their 
county collectors by apportio11ing the same in the 
11ext tax among the taxing districts. 

24. There is now a balance due and unpaid 
from the Treasurer of the County of Essex of the 
sum of $21,945.60, required to be levied, assessed 
and collected under the provisions of Chapter 262 
of the Laws of 1922, of which sum there is due 
and unpaid from the taxi11g district of the City 
of N e,vark the sum of $14,459.30, with interest 
accrued thereon to date of payment, from Decem-
ber 25, 1924, at the rate of six per centl1m per 
a11num. 

25. That there is now a balance due and unpaid 
from the Treasurer of the County of Essex, of 
the sum of $10,972.80, required to be levied, 
assessed and collected under the provisions of 
Chapter 172 of the Laws of 1923, and from the 
taxing district of the City of Newark, as its por-
tion thereof, the sum of $7,229.65, to date of pay-
ment thereof, with accrued interest thereon at 
the rate of six per centl1m per annum on $3,-
614.825, from June 25, 1924, and on 3,614.82:i 
from December 25, 1924, to date of payment. 

26. That the Essex County Board of Taxation 
has not certified the amounts to be raised by taxa-
tion as provided by law under the provisions of 
Chapter 262 of the La,vs of 1922, and Chapter 
172 of the Laws of 1923, the amounts of said sev-
eral taxes to be rais •ed in the municipalities i11 
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the Co11nty of Essex, including the amou11t thereto 
apportionable to the City of Newark, payable by 
the Treasurer of said municipality to the Treas-
urer of said county, a11d the m11nicipality of the 
City of Newark, through its governing body, the 
Board of Commissioners of the City of Newark, 
has 11ot paid, and }_las ref used to pay the said 
balance of taxes remaini11g~ due and unpaid as 
aforesaid to the said R. vV. Booth, Treasurer of 
the Co11nty of Essex. 

26-A. That there is in the alternative based 
upon the amount received from gross receipts a 
balance due and unpaid from the Treasurer of the · 
County of Essex, for road purposes required to 
be levied, assessed and collected, the sum of $21,-
368.62 and for institutional purposes, the sum of 
$10,684.31, in the ag~g~regate for both said pur-
poses $32,052.93, and there is now a balance due 
and unpaid from the Treasurer of the County of 
Essex of the sum of $14,132.92 -for road purposes 
and $7,066.46 for institutional purposes. Said 
sum of $32,052.93 was derived by the use of the 
average rate of taxation, including the one mill 
and one-half mill respectively, which said average 
rate of taxation for the year 1924 as computed by 
the State Board of Taxes and Assessments 
amounted to $3.671 per one hundred dollars of 
valuation. 

27. That your petitioner has no other remedy 
or redress than by writ of mandamus. 

Where£ ore, your petitioner prays either that a 
writ of mandamus may issue out of and under the 
seal of this honorable court, -directed to the Board 
of Commissioners of the City of Newark, com-
manding the sa;id Board of C;ommissioners to 
cause to be paid to R. W. Booth, Treasurer of 

I . 

10 
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the County of Essex, the balance due and unpaid 
of the State tax for the year 1924, levied by Chap-
ter 262 of tl1e Laws of 1922, amounting to the 
sum of $14,459.30, with accrued interest thereon 
from December 20, 1924, to date of payment, at 

10 the rate of . six per centum per annum, and com-
manding --R. W. Booth, Treasurer of the County of 
Essex to pay said balance of State tax and accrued 
interest thereon when and as received by him, a11d 
within five days thereafter, to ·your petitioner as 
State Treasurer; and commanding the said Board 
of Commissioners of the City of Newark to cause 
to be paid to said R. W. Booth, Treasurer of th ·e 
County of Essex, the balance due and unpaid of 
the State tax for the year 1924, levied by Chapter 

20 
172 of the Laws of 1923~ amounting ~ to the sum of 
$7,229.65, with accrued interest or1 the half thereof, 
namely, $3,614.82, from June 25, 1924, to date of 
payment, at the rate of six per centum per annum, 
and on the half thereof, namely, $3,614.83, balance 
due from December 25, 1924, to date of payment, 
with accrued interest at the rate of six per centum 
per annum, and commanding ~ tl1e·said R. W. Booth, 
Treasurer of the County of Essex, to pay said 
balances of State taxes arid such accrued interest 
thereon, as received by him, within ten days _ there-

30 after, to your petitioner as State Treasurer. And 
that your petitioner may have such other and fur-
ther relief as may be proper. 

OR 

27-A. Wherefore your petitioner prays in the 
alternative to the prayer contained in paragra .ph 
27 of this petition that a wTit of mandamus may 
issue out of and under the seal of this Honorable 
Court, directed to the Board of Commissioners of 

40 the City of Newark, commanding the said Board 
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of Commissioners of the City of Newark to cause 
to be paid to R. W. Booth, Treasurer of the 
County of Essex, the balance due and unpaid of 
the State tax for the year 1924, levied by Chapter 
262 of the Laws of 1922, amounting to the sum of 
$14,132.92, with accrued interest thereon from 
December 20, 1924, to .date of payment, at the rate 
of six per centum per annum, and commanding 
R. W. Booth, Treasurer of the County of Essex, 
to pay said balance of State tax and accrued inter-
est thereon when and -as received by him and 
within five days thereafter to your Petitioner as 
State _Treasurer; and commanding ~ the said Board 
of Commissioners of the City of Newark to cause 
to be paid to said R. W. Booth, Treasurer of the 
County of Essex, the balance due and unpaid of 
the State tax for the _year 1924 levied by Chapter 
172 of the Laws of 1923, amounting T to the sum of 
$7,066.46 with accrued interest on the half thereof, 
namely, $3,533.23 from June 25, 1924, to date of 
payment, at the rate of six per centum per annum 
and on the remaining half thereof, namely, $.3,-
533.23, bala11ce due from December 25, 1924, to 
date of payme11t, with accrued interest at the rate 
of six per centum per annum, and commanding the 
said R. W. Booth, Treasurer of the County of 
Essex, to pay said balances of State taxes and 
such accrued interest thereon, as received by him, 
within ten days thereafter, to your Petitioner, as 
State Treasurer; and that your Petitioner may 
have such other and further relief as may be 
proper. 

WILLIAM T. READ, 

State Treasurer. 

10 

20 

30 

Enw AR.D L. KATZENBACH, 

Attorney General. 40 
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STATE OF NEW JERSEY,( 
C M S 

ss.: 
OUNTY OF ERCER, 

WILLIAM T. READ, being duly sworn according 
to law, on his oath says: 

IO I am the petitio11er named in the annexed peti-
tion. I have read the same and the matters and 
things therein stated are true, more particularly 
is it true that R. W. Booth, Treasurer of the 
County of Essex, has paid to the State Treasurer 
of the State of New Jersey, the sum of $1,029,-
054.99, which payment made January 13, 1925, 
purported to be the amount due in full for road 
tax under. the provisions of Chapter 262 of the 
Laws of 1922, for the year 1924, which said assess-
ment was based upon the valuation of property 

ZO used for the striking of the municipal tax rate, 
together with the deductions and additions re-
quired unde ·r sections 510 and 511 of the Tax 
Revision of 1918 ( Ch. 236, 1918), of which said 
amount so paid there was assessed in the Taxing 
District of the City of Newark, in said County, a11d 
paid to said R. W. Booth as its portion thereof, 
the sum of $621,039.58. And that on July 10, 1924, 
and January 13, 1925, the said R. W. Booth, Treas-

40 

urer of the County of Essex, paid to the State 
Treasurer of the State of New Jersey in the aggre-
gate, $517,612.98, which payment so made pur-
ported to be the amount due in full for Instit1l-
tional tax for the year 1924, under the provisions 
of Chapter 172 of the Laws of 1923, which tax was 
based upon the valuation of property used for 
the striking of the municipal tax rate, of which 
said sum so paid, the portion assessed in the tax-
ing district of the City of Newark in said Count~y 
of Essex, and collected and paid to the said R. W. 
Booth, County Treasurer, amounted to the sum of 
$312,329.72. 
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I am advised that said basis for valuation for 
the tax in each case, namely, under the Road Act 
of 1922 and the Institutional Act of 1923, should 
be not only the valuation of property used to 
strike the municipal tax rate for assessment for 
municipal purposes, but also the valuation of per-
sonal property of corporations taxed on gross re-
ceipts, and that there is due and in arrears from 
the various taxing districts of the County of Es-
sex for road tax, under the provisions of the act 
of 1922, the sum of $21,945.60, of which there is 
due and in arrears from the taxing district of the 
municipality of the City of Newark the sum of 
$14,459.30, and that there is due and in arrears 
from the County Treasurer of the County of Es-
sex a balance ·of Institutional Tax under the pro-
v~sions of Chapter 172 of the Laws of 1923, the 
sum of $10,972.80, of which there is due and in 
arrears from tl1e municipality of the City of New-
ark the sum of $7,229.65, with accrued interest on 
both sums in arrears for each tax, at the rate of 
six per centum per annum, to date of payment, 
and that it is the duty of the municipalities com-
posing the taxing districts of the County of Essex, 
to pay the amou11t of taxes levied by law and to be 
assessed and collected in the municipalities com-
posing the taxing districts of the County of Essex, 
including the City of Newark, the balance in ar-
rears due by them and by said City of Newark, 
which sums are, payable to the County Treasurer, 
who is required to pay the same to the State Treas-
urer when so collected, as in the statute made and 
provided. 

I am further advised that the said R. W. Booth, 
upon the advice of the County Counsel of the 
Col1nty of Essex, has refused to pay the said bal-
ances so due a11d in arrears, as aforesaid, and that 

10 

20 

30 

40 
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the munici1)ality of tl1e City of Newark has not 
raised by assessment and collection, and has not 
paid to the said R. W. Booth, Treasurer of the 
Col1nty of Essex, a11d the said County Treasurer 
has not received and has not paid the said sums so 

1 Q due and in arrears as afore said. And the Board 
of Commissioners of the City of Newark has re-
fused to ca11se to be paid to said R. W. Booth, 
Treasurer of the County of Essex, the sums so 
alleged to be due a11d in arrears for road taxes, 
as afore said, and the s11m so due and in arrears 
for Institutional tax in each case for the year _ 
1924. 

WM. T. READ. 

20 S,vorn to and subscribed this 28th day of July, 

30 

40 

~tl .. D. 1925. 

FRANCIS H. McGEE, 
M. C. C. of N. J. 
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S,tipulation. 

NEW JERSEY SUPREME COURT 

THE STATE, ex rel., WILLIAM T. 
READ, State Treasurer of the 
State of New Jersey, 

Relator, 
vs. 

THE BOARD OF COMMISSIONERS OF 
CITY OF NEWARK, a11d R. W. 
BooTH, Treasurer of the County 
of Essex, in the State of New 
Jersey, 

Defendants. 

On Petition 
for Writ of 
1{ a11damus. 

It js stipulated a11d agreed by the parties in the 
abo·ve entitled cause that the facts are true as al-
leged in tl1e petition of William T. Read, State 
Treasurer, filed in tl1is matter, with respect of 
the ma11.11er and amounts of assessments, collec-
tions and payments made by the above entitled 
m11nicipality, through its respective officers 
cl1arged ,vith the duties involved in the collection 

10 

20 

of the taxes imposed and paid to the Treasurer of 30 
Essex County, and by him paid as and when re-
cei·ved to the State Treasurer, under the provi-
sion.s of Ul1apter 262 of the laws for the year 1922 
a11d Chapter 172 of the laws for the year 1923 
and the amo1111ts of balances alleged to be due and 
u11paid ,vith accr11ed interest thereon are correct 
and that the questions to be determined are of 
la,v a11d not of fact as to the lawf11lness of the 
metl1ods and valuations used as a basis in the im-
positio11s of the said taxes for said year, and as to 40 



24 

Stipit ,la,tion. 

whether the said (lef en.dants should be com- . 
ma11ded to perform as prayed for in said peti-
tion. 

* * * * 
It is f11rther stipulated and agreed that the le-

1 O gal representatives of the parties defendant here-
in may participate in the arguments to be made 
in the said cause in which the Board of Com.mis-
sioners of the City of Newark is party defendant, 
a11d that no settlement other tl1an by adjudication 
of the co11rt of last resort as against the def end-
ants herein shall be effective and bindin .g on the 
parties hereto except as agreed to by these de-
f e11da11ts. 

20 

30 

40 

Dated August 28th, 1925. 

EDw ARD L. KATZENBACH, 

A ttorney-Ge11eral, 
Attorney for Relator. 

ARTHUR T. VANDERBILT, 

Counsel of Essex County, 
Attorney for defe11dant County Treasurer. 

JEROME T. CoNGLESTON, 

Corporation Attorney for defendant 
governing body. 
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NE\\ 7 JERSEY SUPREME COURT. 

THE STATE, ex rel., WILLIAM T. 
READ, State Treasurer, 

Relator, 

vs. 

BOARD OF COMMISSIONERS OF 
THE CITY OF N Ew ARK, and R. 
W. BooTH, Treasurer of the 
County of Essex, in - the State 
of New Jersey, 

Defendants. 

011 
11a11damus. 

It is stipulated and agreed by the respective 
parties hereto that the matter i11 controversy of 
the allowance of a peremptory writ of mandamus 
as prayed for in tl1e petition in the above entitled 
cause sl1all be submitted to the Supreme Court 
011 the return of the rule to show cause, if made 
herein, and that for the purpose of appeal and 
fi11al determination of the cause, the pleadings 
shall be moulded 11pon and subsequent to the 
adjudication of this court, said, 

It is further stipulated that the attorneys and 
counsel of the governing bodies of the municipali-
ties composing the rernaining taxing districts of 
the Co11nt)r of Essex, other than the City of New-
ark, "\\7hich governing bodies are parties defend-
ants in similar proceedings and have through 
their legal representatives agreed to abide by the 
final judgment made in this cause, may partici-

10 

20 

30 

• 

40 
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pate in the argurnents to be presented in this 
cause. 

JEROME T. CONGLETON' 

Corporation Cou11sel of the _City of Newark, 
Attorney for defendant Board of Commissioners . ., 

ARTHUR T. VANDERBILT, 

Cou11sel for the Board of Freeholders 
of Essex County, 

Attorney for defendant County Treasurer. 

EDw ARD L. KATZENBACH, 

Attorney-General, 
Attorney of Relator. 

Dated August 28, 1925. 
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NEvV JERSEY SUPREME COURT 

THE STATE, ex rel., WILLIAM T. 
READ, State Treasurer of the 

State of New Jersey, 
Petitioner, 

vs. 

THE BOARD OF COMMISSIONERS OF 

THE CITY OF NEW ARK, and R. 
W. BooTH, Treasurer of the 
County of Essex, in the State 

of New Jersey, 
Defendants. 

On Petition 
for ,Vrit of 
Mandamus. 

Upon reading and :filing the petition of William 

T. Read, State Treasurer, in the above stated 

matter, it is, on tl1is twenty-fourth day of August, 

1925, upon motion of Edward L. Katzenbach, At-

torney-General, of Counsel with the petitioner, in 

the presence of Jerome C. Congleton, Counsel for 

the Board of Commissioners of the City of New-•· 

ark, and Arthur T. Vanderbilt, of Counsel for R. 

\V. Booth, Treasurer of the County of Essex, and 

said Counsel for said defendants, consenting 

thereto, ordered that the Board of Commissioners 

of the City of Newark and R. W. Booth, Treas-

urer of the Cou11ty of Essex, do show cause be-

fore the S11preme Court on Tuesday, the 6th day 

of October, 1925, at the State House in the City of 

Tre11ton at eleven o'clock A. M., why a peremp-

tory writ of mandamus should not issue against 

the said go,rerning body commanding the said 

governing body to cause to be paid to the said 

10 

20 

30 

40 
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R. "\V .. Booth, County Treasurer of the County of 
Essex, as is alleged, the balance due and unpaid of 
the State tax for the year 1924, levied by Chapter 
262 of the Laws of 1922, amounting to the sum of 
$14,459.30, witl1 accrued interest thereon from 

Io December 20, 1924, to the date of payment, at the 
rate of six per centum per annum, and command-
ing R. W. Booth, Treasurer of the County of 
Essex, to pay said balance of State tax and ac-
crued interest thereon when and as received by 
him, a11d ,vithin five days thereafter, to William 
r_r. Read, State Treasurer, and commanding thf: 
said go·verning body of. the said municipality to 
cause to be paid to said R. W. Booth, Treasurer 
of tl1e County of Essex, as is alleged, the balance 

20 

30 

40 

due an(l unpaid of the State tax for the year 1924, 
levied by Chapter 172 . of the Laws of 1923, 
amounting to the sum of $7,229.65, with accrued 
interest on the half thereof, namely, $3,614.82, 
from J·une 25, 1924, to date of payment, at the 
rate of six per centum per annum, and on tl1e half 
thereof, namely, $3,614.82, balance due from De-
cember 25, 1924, to date of pa~yment, with accrued 
interest at the rate of six per centum per a11num, 
and commanding the said R. W. Booth, Treasurer 
of the County of Essex, to pay said balances of 
State taxes and such accrued interest thereof 
as received by him, within ten days thereafter, to 
William T. Read, State Treasurer. 

WM. S. GuMMERE, C. J. 
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NEW JERSEY SUPREME . COURT. 

THE STATE, ex rel., WILLIAM T. 
READ, State Treasurer of the 
State of New Jersey, 

Petitioner, 

vs. 

THE BOARD OF COMMISSIONERS OF 
THE CITY oF NEW ARK, and R. 
W. BooTH, Treasurer of the 
County of Essex, in the State 
of New Jersey, 

Defendants. 

Writ of 
Mandamus. 
On Petition for 

It is hereby stipulated by the respective parties 
that the Petition be amended as follows: 

6-A. That b·y Chapter 230 of the Laws of 1917 
and Chapter 239 of the Laws of 1922 it was 
enacted by the L.egislature that the increas.e: in the 
tax levied and assessed and eollected from rail-
road and canal property, under and by virtue of 

10 

20· 

the provisions of the Railroad Tax Acts of 1884 30 
and 1888 and the suppleme-nts and amendments 
thereto, by rea.so11 of the tax of one mill on the 
dollar provided by Chapter 16 of the Laws of 
1917 and Chapter 262 of the Laws of 1922 was 
appropriated to the State road fund under each 
said act and required to be- credited to the said 
State road fund when a.nd as received into the 
State Treasury. The preambles to said acts set 
forth that the tax upon railroads would be in-
creased at the rate of one- mill on the dollar, by 
reason of the road tax acts of 1917 and of 1922 40 
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and that it w·as the legislative intent to effect sueh 
increase of taxation upon railroad a11d canal prop-
erty and to appropriate and apply such increase 
to the State road fund for State road purposes. 

12-A. That said a,vera.ge rate of taxation is com-
10 puted and determined by the State Board of 

Taxes and Assessments by dividing the aggre-
gate taxes by the ag·gTeg'"ate value of the general 
property in the State. The aggregate value of 
the g·eneral property in the State is composed of 
the true value of all property, real and personal, 
located in the several taxing districts exclusive 
of the , first and fourth class railroad property and 
inclusive of second class railroad property, as 
provided by Section 3 of Cha .pter 82 of the La ,ws 

20 of 1906 and by reason of the ad·dition of one mill 
in the case of road taxes and the addition of one-
half mill in the case of institutional taxes, the 
Iocal rate in eiach ease was increased for the year 
1924 in the aggreg·ate of one and one-half mills 
and thus is included in the '' a,verage rate of taxa-
tion'' for the State. 

12B. That by reason of the application of the 
said averag ·e rate of taxation to the gross receipts 
throughout the State, of the Public Utility eom-

30 panies, based upon the provisions of the addi-
tional franchise tax act of 1919, there was paid 
for the year 1924 to the several municipalities or . 
taxing districts of this State, including'" the sev-
eral municipalities in the County of Essex, a tax 
upon gross reeeipts whic.h sum so derived included 
as a portion thereof a sum derived· for road pur-
poses based upon one mill on the total gross re-
ceipts of such Public. Utility companies through-
out the State, as apportioned thereunder to the 

40 several eounties and municipalities thereof in pro-
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portion to the value of such property as such 
propert~y was situated within such respective tax-
ing districts, which said sum s,o derived the re-
spective municipalities of Essex County, includ-
i11g~ the taxing district of the City of Newark, has 
retained an~ refused to pay to the County Treas-
urer and the said County Treasurer has ref used 
to pay the same to the State Treasurer for road 
and jnstitutional purposes. 

12-C. That the amount received by the City of 
Newark under the gross receipts tax act for the 
year 1924 amounted to $504,120.48 and of this sum 
so received as aforesaid, by the City of Newark, 
there was raised and received the sum of $14,-
132.92 as a part and parcel thereof which consti-
tuted the increase of said tax raised for road 
purposes and not for municipal purposes, and 
$7,066.46 for institutional purposes, by reason of 
the use of one mill and one-half mill respectively, 
w·hich said sum as to roads is- derived by the use 
of the process set forth in the following table: 

Total gross receipts of Public Util-
ity Corporations, as re ·ported to 
· the State Board of Taxes and 
Assessment for the year ending 
December 31, 1923, to be used in 
computing gross receipts tax for 
the year 1924, under Chapter 25, 
Laws of 1919 _________________________________ _ 

Road Tax at rate of _________________________ _ 

Total valuation of personal prop-
erty of Public Utility Corpora-
tions for the year 1924·, as certi-
fied to the State Board of Taxes 
and Assessment under the above 

$94,260,555.93 
.001 

$94,260.56 

10 

20 
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act ----------------------------------------------------$96,437,373.43 40 
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Valuation of personal property , of 
Public Utility CorporaJions lo-
cated in the City of Newark, as 
certified to the State Board ·of 

' ' 

Taxes and Assessment for the 
year 1924 ____________________ .__ __ __ __ __ __ _ ___ ______ ·$14,459 ,300. 00 

10 Valuation of personal property of 
Public Utility Corporations lo-
cated in the County of Essex, as 
certified to the State Board of 
Taxes and Assessment for the 
year 1924__ ____ _ _____ ______ ____ ______ __ ________ __ __ $21,862,098.00 

Rate obtained by dividing valua- · 
tio11 ($96,437,373.43) into amount 
of taxes due the State of New 
,Jersey for State road purposes, 
at .001 on the dollar ($94,260.56) 

20 is .000977427698, and is the pro-
portion which the State Road 
Tax ($94,260.56) bears to the 
total value of the personal prop-
erty of Public Utility Corpora-
tions in this State, 

30 

,r aluation of personal property of 
Public Utility Corporations for 
the year 1924 in the City of New-
a r·k ___________________________________________________ _ 

Valuation of personal property of 
Public Utility Corporations for 
the year 1924 in the County of 
Essex _________________________________________ . ___ . 

$14,459,300.00 
.000977 4,27698 

$14,132.92 

$21,862,098.00 
. 000977427698 

$21,368.62 

The above table is used ·for the purpose of con-
venience with the use of a constant rate for each 

40 m11nicipality and county, which rate is the propor-
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tion which the State road tax for the year 1924, 
amou11ting~ to $94,260.56 bears to the ·total value of 
the perso11al property of Public Utility Corpora-
tions in the State, in each locality. The proportion 
works out a11d proves the above . figures in the 
following manner: 

The value of the perso11alty of Public Utility 
Corporations using,. public places in Newark for 
the year 1924 amounted to $14,459,300.00, which 
sum has the same relatiou4 to the total value for the 
year, throughout the State of such property 
amounting,. to $96,437,373.43, as the proportion of 
the amou11t raised by the use of the mill tax 
according to the value of such property located 
in Newark, or in the county as the case may be, 
bears to the amount of the tax so raised by the 
application of the one mill to the total gross 
receipts. The result is exactly the same. 

CITY OF NEW ARK 

$14,459,300.00 : 
$14,132.92 : 

$96,437 ,373.43== 
$94,260.56 

CouNTY OF Ess-Ex 

$21,862,098.00 : 
$21,368.62 : 

$96,437 ,373.43== 
$94,260.56 

12-D. That for the entire county of Essex the 
sum derived for road purposes by the use of the 
one mill° increase to the average rate of taxation 
as applied to gross receipts amounted to $21,368.62 
and for institutional purposes by the use of the 
one-half mill rate, included in the said average 
rate of taxation, amounted to $10,684.31; in the 
aggregate $32,052.93. 

IO 
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26-A. That there is in the alternative based 
upon the amount received from gross receipts 
a balance due and unpaid from th~ Treasurer of 
the County of Essex, for road purposes required 
to be levied, assessed and collected, the sum of 

IO $21,368.62 and for institutional purposes, the sum . 
of $10,684.31; in the agg~regate for both said pur-
poses $32,052.93, and there · is now a balance due 
an.d unpaid from the Treasurer of the County of 
Essex of the sum of $14,132.92 for road ·purposes 
and $7,066.46 for institutional purposes. Said 
sum of $32,052.93 was derived by the use of the 
average rate of taxation, including the one mill 
and one-half mill respectively, which said average 
rate of taxation for the year 1924 as computed by 

20 the State Board of Taxes and Assessments 
amounted to $3.671 per one hundred dollars of 
valuation. 

27-A. Wherefore your petitioner prays in the 
alternative to the prayer co11tained in paragraph 
27 of this petition that a writ of mandamus may 
issue out of and under the seal of this Honorable 
Court, directed to the Board of Commissioners 
of the City of Newark, commanding the said 
Board of Commissioners of the City of Newark 

30 to cause to be paid to R. W. Booth, Treasurer of 
the County of Essex, the balance due and unpaid 
of the State tax for the year 1924, levied by Chap-
ter 262 of the Laws of 1922, amounting to the sum 
of $14,132.92, with accrued interest thereon from 
December 20, 1924, to date of payment, at the 
rate of six per centum per annum, and command-

' ing R. W. Booth, Treasurer of the County of 
Essex, to pay said bala11ce of State tax and ac-
crued interest thereon when and as received by 

40 him and within five days thereafter to your Peti-

• 
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tioner as State Treasurer; and commanding the 
said Board of Commissioners of the City of New-
ark to cause to be paid to said R. W. Booth, 
Treasurer of the County of Essex, the balance due 
and unpaid of the State tax for the year 1924 
levied by Chapter 172 of the La,vs of 1923, 
amounting to the sum of $7,066.46 with accrued 
interest on the half thereof, namely, $3,533.23 
from June 25, 1924, to date of payment, at the 
rate of six per centum per annum and on the re-
maining~ half thereof, namely, $3,533.23, balance 
due from December 25, 1924, to date of payment, 
with accrued interest at the rate of six per centum 
per annum, and commanding the said R. W. Bo.0th, 
Treasurer of the County of Essex, to pay said 
bala11ces of State taxes and such accrued interest 
thereon, as received by him, within ten days there-
after, to. your Petitioner, as State Treasurer; and 
that your petitioner may have such other and fur-
ther relief as may be proper. . 

It is further stipulated between the parties 
hereto that: 

10 

20 
'• 

1. The total assessed valuation of personal 
property in the City of Newark ( exclusive of per-
sonalty owned by Public Utilities and taxed 
under Gross Receipts Act for the years 1919-1925) 30 
was as follows: 

1919 __ --____ -----_ ------__ --____________ ---- $63, 7 94',425. 00 
19 20 -----------------_ ---------------------- 77,353,000.00 
1921 ____ --------------__ ------_ ------------_ 97,328,750.00 
19 22 __ --------__ -----------------------_ ---- 104,276,325.00 
1923_ --_ -----------------------------_ ------114,973,475.00 
1924 ______ ---------------------------------- 114,093,725.00 
1925 ____ ------------------------------------ 120,000,450.00 

2. The total assessed valuatio11 of personal 
property ownea by Public Utilities on which 40 
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Gross Receipts Tax were paid for the years 1919-
1925, was as follows: 

1919 __ --__ ------__ -------------------------- $13,849,300.00 
19 20 ______ --__ · __ ------____ ----__ --_ _ _ _ _ _ _ _ _ _ 13,932,450.00 
1921 ________ ----------------------_ ---____ -- 13,996,600.00 

10 1922________________________________________ 14,025,000.00 
1923________________________________________ 14,225,000.00 
1924________________________________________ 14,4'59 ,300. 00 
19 25 ______ ------------__ ---_ ----------__ --_ _ 16,398,000.00 

_. 

3. Comparison of the annual tax rates as fixed 
for the years 1919-1925, with the tax rates -that 
would have prevailed had the Public Utilities' 
personal property continued like other personalty 
to be taxed for local, cou11ty and State purposes, 
and assumed that the city received no Gross Re-

20 ceipts Tax apportionment: 

Ta .x rates a-s fixed ·. 
1919 --__ ------_ -----------.: $3. 40 
1920________________________ 3. 75 
19 21. ------__ --------------- 3. 7 6 
1922________________________ 3. 78 
1923________________________ 3. 76 
1924________________________ 3. 78 

Whal the rate would 
ha,ve been , if Gross Re-
ceipts T -acc Act ha.d not 

been in effect. 
1919 ____ --__ ---_ -------_ ---- $3.39 
1920________________________ 3.73 
1921________________________ 3. 73 
1922________________________ 3. 78 
1923 _____ :__________________ 3. 76 
1924________________________ 3. 77 

3 0 1925________________________ 3. 78 1925________________________ 3. 76 

40 

4. The comparison of tax which the city re-
ceived from the apportionment of the Gross 
Receipts Tax, with the amount the city would have 
received from the levy of its own tax on Public 
Utilities covered by the Gross Receipts Tax Act: 
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Amount the city would 
ha.ve received from the 

Amoun.t received under levy of its ow·nj tax in 
Gross Receipts Tax Act. this cl-a,ss of property. 
1919 ______________ $333,739.31 1919 ______________ $469,491.27 
1920______________ 354,354.74 1920______________ 519,680.38 
1921______________ 491,579.81 1921______________ 522,073.18 10 
1922______________ 502,928.85 1922______________ 530,145.00 
1923______________ 508,910.03 1923______________ 534,860.00 
1924______________ 504,120.48 1924______________ 545,115.61 
1925______________ 575,997.98 1925______________ 616,564.80 

And it is also stipuJated that the rule to show 
cause may be supplemented in the alternative, 
according to the prayer contained in paragraph 
27-A of the Petition, as amended according to this 
stipulation. 

Enw ARD L. KAT 'ZBNBACH, 

Attorney-General, 
Attorney for Relator. 

ARTHUR T. V .ANDERBILT, 

Counsel of Essex County, 
Attorney for defendant 

. County Treasurer. 

JEROME T. CONGLETON' . 

Corporation Attorney for 
Defendant Governing Body. 

20 

30 

40 
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Rule· Amending Rule to Show Cause. 

NEW JERSEY SUPREME COURT. 

THE STATE, ex rel., WILLIAM T. 
READ, State Treasurer of the 

IO State of New Jersey, 

20 

Petitioner, 
vs. 

THE BOARD OF COMMISSIONERS OF 
THE CITY OF NEW ARK, and R. 
W. BooTH, Treasurer of the 
County of Essex, in the State 
of New Jersey, 

Defendants. 

On Petition 
for Writ of 
Mandamus. 

In accordance with the written stipulation 
entered into by the attorneys of the respective 
parties to this litigation, and filed in the cause on 
this day. 

It is ordered that the petition for the allow-
ance of an alternative or peremptory mandamus 
heretofore filed in the cause, be amended in the 
respects expressly indicated in said stipulation. 

30 It is further ordered, in accordance with the 
provisions of said stipulation, that the rule to 
shovv cause allowed upon said petition be supple- -
mented in the alter11ative according to the prayer 
contained in paragraph 27 A of the petition as 
amended in accordance with said stipulation. 

40 

Dated October 28th, 1925. 

Let this rule be entered in the minutes. 

WM. S. GuMMERE, 
C. J. 
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Order to Mould Pleadings. 

NEW JERSEY SUPREME COURT. 

WILLIAM T. READ, State Treas-
urer of the State of New 
Jersey, 

Relator, 

vs. 

THE BOARD OF COMMISSIONERS OF 
THE CITY OF NEWARK, and ·R. 
W. BooTH, Treasurer of the 
County of Essex, in the State 
of New Jersey, 

Defendants. 

On Mandamu s. 

The above entitled cause having been heard on 
a petition for mandamus a.nd_ affidavit attached 
thereto, and stipulations entered into, and the 
eourt on return of the rule to show cause made 
and entered on the 24th day of August, nineteen 
hundred and twenty-five, and rule amending rule 
to sho,v cause made and entered October twenty -
eig~ht, nin .eteen hundred and t,venty-five, having 
allo,ved a peremptory writ of mandamus, and 
application now being~ made to the court upon 
notice by Arthur T. Vanderbilt, of counsel for 
R. ,V. ~Booth, Treasurer of the County ·of Essex, 
in the State of New Jersey and Jerome T. Con-
g~Ieton, of counsel for the Board of Commissioners 
of the City of Newark, def enda.nts, to Edward L. 
I(atzenbach, Attorney General, counsel for the 
relator, for rule allowing in the stead and place 
of a peremptory writ, an alternative writ of man-
damus and an order to so mould the pleadings as 

10 

20 

30 

40 
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to permit a.n appeal from the judgment of this 
eourt; 

It is • on this day of April, nineteen hun-
dred and twenty-six, ORDERED that eounsel for the 
defendants prepa .re an alternative writ of man .da-

l O mus, so framed as upon a. demurrer thereto to 
present the identical question decided by this 
court upon the said rule to show c.ause, and that 
the same be prepared and filed within tw·o days 
from the date of this order and that -upon filing 
the said writ and a demurrer thereto judgment 
may be entered overruling the demurrer. 

20 

30 

And it is further ordere ,d that if counsel for . 
the defenda.nts and relator cannot agTee upon 
the form of said pleadings, that they may apply 
to this court for the settlement of the same. 

By the Court, · 

On motion of 

ARTHUR T. VANDERBILT, 

Counsel for R. W. Booth, 
Treasurer of the County of 

Essex, and 

JEROME T. CONGLETON' 

Counsel for the Board of Com-
missioners of the City of 
Ne"\\Tark. 

J. S. C. 
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THE STATE OF NEW JERSEY' ss : 

The State of New Jersey, to the Board 
of Commissioners of the City of New-
ark, and R. W. Booth, Treasurer of 
the County of Essex in the State of 
New Jersey, GREETING: 

1. WHEREAS, the rela.tor now is, and for sev-
eral years last past, namely, since Apri] 1, 1919, 
has been the duly qualified State Treasuxer of the 
State of New Jersey, and as such is Treasurer of 
the _Sinking Fund Commission, established as 
hereinafter set forth, and a member nf the State 
House Commission, and 

2. WHEREAS, by Chapter 262 of the laws of 
1922, entitled '' An act for the construction, im-
provement, reconstruction and rebuilding of the 
State Highway System, providing for the defray-
ing of the cost of the same, by the taxation of 
real a.nd personal property in this State, and by 
the creation of a debt in the State in an amount 
not exceeding $40,000,000, by the issuance of 
bonds therefor, and the submission of this act to 
the people by a general election,'' passed March 
17, 1922, and ratified by the people, as in the Con-
stitution made and provided, it was enacted that 
for the purpose above recited in said title, bonds 
should be issued and payable out of a sinking 
fund required for the purpose, sufficient to pay 
the principal of said bonds at maturity, with 
interest, and 

3. W HEREAs, a Sinking Fund Commission was 
established, composed of the Governor, the Comp-
troller of the Treasury, and the State Treasurer, 

10 

20 

30 

40 
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which Commission was required and authorized 
to have the care and management of said Sinking 
Fund, the c·ontrol and custody of all such sinking 
fund mone) 7 S and papers and records pertaining 
thereto, and the State Treasurer was designated 
as Treasurer of the Commission, and your peti-
tioner has duly qualified as such as required by 
law, and 

4. WHER~As, under the provisions of said stat-
ute, section 17 (a) thereof, said act provided that 
taxes should be levied, assessed and collected for 
the payment of the bonds and accrued interest 
thereon, beginning with the calendar year 1923, 
and annually thereafter in each of the municipali-
ties in the counties of this State, on all the real 
and personal property in every municipality on 
\\'"hich municipal taxes shall be levied, assessed 
and collected, sufficient to meet the interest on 
all outstanding bonds proposed to be issued under 
said act, as hereinabove set forth, and provided 
that in the year 1923, and annually thereafter, 
until and including the year 1927, such taxes 
should not be less than one mill on each dollar of 
the value of such real and personal property. 
With the further provision that the governing 
bodies of each municipality should cause to be 
paid to the County Treasurer of each county, in 
which such municipality is located, on or before 
December fifteen of each year, the amount of the 
tax therein directed to be levied and assessed, 
and that the County Treasurer should pay the 
amount of said taxes so received to the State 
Treasurer, on or before December twentieth of 
each year, and 

5. WHEREAS, under the provisions of section 
17 (b) of said act, the Comptroller of the Treas-
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ury is required, on or before March first, of each 
year, until and including the year 1927, to certify 
said millage to tl1e County Board of Taxation, and 
tl1e County Treasurer of each county. And the 
said County Board of Taxation was required, for 
the year 1924, to include the millage on the dollar 1 Q 
of valuation so certified in the current tax levy 
of the several taxing districts of the county, in 
proportion to the ratables, as ascertained for the 
current year, and 

6. WHEREAS, by section 17 ( c) of said act such 
portion of the tax imposed under said section as 
should be necessary for the payment of interest, 
and the sinking fund requirements, was required 
to be reserved and set aside as collected by the 
State Treasurer, and paid to the Sinking Fund 20 
Commission, as certifi ·ed by the said Commission 
to the said State Treasurer. With the further 
provision that the remainder of such taxes col-
lected should be used for reimbursing counties 
and municipalities for moneys borrowed, or to be 
borrowed by them, for constructing, improving, 
reconstructing and rebuilding such portions of 
the Highway System as might, at the date of the 
approval or the passage of such statute, be 
allotted and confirmed by the State Highway Com- 30 
mission, as otherwise provided by law, and 

7. WHEREAS, by Chapter 230 of the laws of ,. 
1917 and Chapter 239 of the laws -of 1922 it was 
enacted by the Legislature that the increase in 
the tax levied and assessed and collected from 
railroad and canal property, and under and by 
virt11e of the provisions of the Railroad Tax 
.1.\cts for 1884 and 1888 and the supplements and 
amendme11ts thereto, by reaso11 of the tax of one 
mill on the dollar provided by Chapter 16 of the 40 
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laws of 1917 a11d Chapter 262 of the la,vs of 1922 
was appropriated to tl1e State road fund under 
each act and required to be creqited to the said 
State road fund when an_d as received into the 
State Trea~ury. The preambles to said acts set 

10 forth that the tax upon railroads would be in-
creased at the rate of one mill on the dollar, by 
reason of the road tax ·acts of 1917 and 1922 and 
that it was the legislative intent • to effect such 
increase of taxation upo11 railroad and canal prop-
erty and to appropriate and apply such increase 
to the State road fund for State road p11rposes, 
and 

20 

30 

40 

8. WnEREAS, by Chapter 172 of the laws of 
1923, entitled '' An act to provide for the taxation 
of real and personal property in this State for 
the purpose of paying the cost of acquiring land, 
constructing~, reconstructing, developing and es-
tablishing~ and equipping State charitable, relief, 
training, correctional, reformatory . and penal . 
institutio11s, and appurtenances thereto,'' ap-
proved March 23, 1923, it ,vas enacted that for 
a period of 011e year, beginni11g with tl1e calendar 
year 1924, there should be levied, assessed and 
collected in each of the several counties of this 
State, a tax of one-half a mill 011 each dollar of 
the ·v·aluation of all the real and personal property 
in every such municipality on which municipal 
taxes are, or shall be, le,Tied, assessed and col-
lected, such tax to be levied, assessed and col-
lected in tl1e same manner, and at the same time 
as other taxes on real and personal property are 
no,v le,,ied, assessed a11d collected, and it was 
made the duty of the Treasurer or other officer 
having the custody of the collected taxes, to pay, 
on or before June 15, 1924, the semi-annual taxes 
assessed, and on or before December fifteenth in 
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said year, the balance of the annual taxes assessed · 
in the taxi11g district to tl1e Treasurer of the 
County, and the County Treasurer was required 
to pa)T said State tax so received from the taxing 
districts, to the Treasurer of the State, on or 
before June 25, 1924, and the balance of said 3:n- 10 
11ual tax on or before December 25, 1924, and the 
said State Treasurer was required to place and 
keep the same i11 a separate and distinct fund, 
to be known as the '' State Institution Construc-
tion Fund'', and 

9. JVHEREAs, the Gover ,11or, State Treasurer 
and Comptroller of the ~rreasury, constituting 
the State House Commissio11, were made c11s-
todia11s of said Construction Fund, and were au-
thorized to carry out the provisions of said act 20 
of 1923, with respect to the apportionment there-
from of tl1e sums requested by the State Board 
of Control of.Institutions and Agencies, as therein 
provided. Said money to be raised by said tax 
"ras required to be devoted exclusively to the use 
and benefit of the State Hospital for the Insane 
at Morris Plains, l\J!orris County, and 

10. \VHEREAs, by Chapter 25 of the laws of 
1919, entitled - ''An act for the taxation of the 
gross receipts of Street Railway, Traction, Gas 30 
and Electric Light, Heat and Power corporations, 
using·, or occupying public streets, hig·hway·s, 
roads or other public places, in lieu of taxation 
of certain property of such corporation'', ap-
proved April 1, 1919, it was provided that in 
addition to franchise taxes imposed by Chapter 
195 of the laws of 1900, as amended by Chapter 
17 of the laws of 1917, and Chapter 290 of the 
la"\\rs of 1926, there should be levied, assessed and 
collecte9- a tax on gross receipts of corporations 40 
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hereinabove recited, at the rates therein computed 
and fixed, which additio11al tax should be in lieu 
of all State, County, School and Local taxation 
of all personal property of such corporations, and 

11. WHEREAS, by Section 2 of said act of 1919, 
10 the same valuations and returns were required to 

be made by· the assessor, or the board or body 
whose duty it is to make assessments in each tax-
ing ,district, and such franchise taxes were 
required to be apportioned in the same manner 
and on the same basis as though said statute had 
not been passed, and said act of 1919, by Section 
3 thereof, required the assessor, or board or body 
in each taxing district to annually ascertain the 
value of all the personal property as specified of 

20 any such corporation thereby exempted from tax-
ation in such taxing -district and to certify such 
valuations in the same manner and at the same 
time as is otherwise required for the purpose of 
the apportionment of such franchise taxes, which 
valuations were made s11bject to the same inquiry, 
equalization and revision as is otherwise pro-
vided for the imposition of franchise taxes im-
posed on the basis of gross receipts, and 

12. WHEREAS, by said act of 1919, in section 2 
30 thereof, the valuations of said personal property 

• of such corporations, taxed on gross receipts, so 
exempted as afore said, notwithstanding the ex-
emption of such property from taxation by rea-
son of said act, nevertheless, were required to be 
included in and considered part of the total val-
uations of such respective municipalities for all 
other purposes except the computation of the 
respective municipal tax rates, and 

13. WHEREAS, by section 4 of said Chapter 25 of 
40 the laws of 1919, the collector, or other officer, 

' 
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having custody of collected taxes in each taxing 
district, is required to pay to the County collec-
tor on each dollar of the value of such property 
of the corporations so exempted, and as certified 
to the State Board of Taxes and Assessment, the 
tax of one mill imposed by Chapter 16 of the laws I 0 
of 1917, for State road purposes and the tax of 
one mill imposed by Chapter 51 of the laws of 
1918, for Interstate Bridge and Tunnel purposes, 
the same as if said act had not been passed, and 

14. WHEREAS, said average rate of taxation is 
computed and determined by the State Board of 
Taxes and Assessments by dividing the aggre-
gate taxes by the aggregate value of the g~eneral 
property in the State. The aggregate value of the 
general property in the State is composed of the 20 
true value of all property, real and personal, lo-
cated in the several taxi11g districts exclusive of 
the first and fourth class railroad property and 
inclusive of second class railroad property, as 
provided by Section 3 of Chapter 82 of the law,s 
of 1906 and by reason of the addition of one mill 
in the case of road taxes and the addition of one-
half mill in the case of institutional taxes, the 
local rate in each case was increased for the year 
1924 in the aggregate of one and one-half mills 30 
and thus is included in the '' average rate of taxa-
tion'' for the State, and 

15. WHEREAS, by reason of the application of 
the said average rate of taxation to the gross 
receipts throughout the State, of the Public Util-
ity companies, based upon the provisions of the 
additional franchise tax act of 1919, there was 
paid for the year 1924 to the several municipali-
ties or taxing--districts of this State, including the 
several municipalities in the County of Essex, a 40 
tax upon gross receipts which sum so derived 
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included as a portion thereof a sum derived for 
road purposes based upon one mill on the total 
gross receipts of such Public Utility companies 
throughout the State, as apportioned thereunder 
to the several counties ·and municipalities thereof 

10 in proportion to the value of such property as 
sucl1 property was situated within such respec-
tive taxing districts, which said sum so derived 
the respective municipalities of Essex County, 
inclu .. ding the taxing districts of the City of New-
ark, has retained and refused to pay to the County 
Treasurer and the said County Treasurer has • 
refused to pay the same to the State Treasurer 
for road and institutional purposes, and 

16. WHEREAS, the amount received by the City 
20 of Newark under the gross receipts tax act for the 

year 1924 a.mounted to $504,120.48 and of this 
sum so received as aforesaid, by the City of New-
ark, there was raised and received the sum of 
$14,132.92 as a part and parcel thereof which co11-
stituted the increase of said tax raised for road 
purposes and not for municipal purposes, and 
$7,066.46 for institutional purposes, by reason of 
the use of one mill and 011e-half mill respectively, 
,vhich said sum as to roads is derived by the use 

30 of the process set forth in the following table: 

40 

Total gross receipts of Public Util-
ity Corporations, as reported to 
the State Board of Taxes and As-
sessment for the year ending De-
cember 31, 1923, to be used in 
computing gross receipts tax for 
the year 1924, under Chapter 25, laws of 1919 ______________________________________ $94,260,555.93 

Road Tax at rate of-------------------------- .001 

$94,260.56 

I 
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Total valuation of perso11al prop-
erty of Public Utility Corpora-
tions for the year 1924, as cer-
tified to the State Board of Taxes 
and Assessment under the above 
act __ ----__ -------_____ ----_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 96,437,373.43 

Valuation of personal property of I 0 
- :Public Utility Corporations lo-

cated in the City of N e,vark, as 
certified to the State Board of 
Taxes and Assessment for the 
year 1924 ------------------------------------------14,459,300.00 

Valuation of personal property of 
Public Utility Corporations lo-
cated in the County of Essex, as 
certified to the State Board of 
Taxes and Assessment for the 
year 1924 ------------------------------------------ 21,862,098.00 

Rate obtained by dividing valua- 20 
a tion ($96,437,373.43} into amount 
of taxes d11e the State of New J er-
sey for State road purposes, at 
.001 on the dollar ($94,260.56) _ is 
.000977 427698, and is the propor-
tion ,vhicl1 the State Road Tax 
($94,260.56) bears to the total 
value of the personal property of 
Public Utility Corporations in 
this State, 

Valuation of personal property of 
Public Utility Corporations for 30 
the year 1924 in the City of New-
ark ------------------------------------------------------$14,459,300.00 

.000977 427698 

$14,132.92 
Valuatio11 of personal property of 

Public Utility Corporations for 
the year 1924 in the County of 
Essex ________________________________________________ $21,862,098.00 

.000977 427698 

$21,368.62 40 
and 
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17. WHEREAS, said rate is the proportion which 
the State road tax for the year 1924, amounting to 
$94,260.56 bears to the total value of the personal · 
property of Public Utility Corporations in the 
State, in each locality, in the proportion proved 

lO in the following manner, that is to say: 
The value of the personalty of Public Utility 

Corporations using public places in Newark for 
the year 1924 amounted to $14,459,300.00, which 
sum has the same relation to the total value for 
the year throughout the State of such property 
amounting to $96,437,373.43, as the proportion of 
the amount raised by the use of the mill tax ac-
cording to the value of such property located in 
Newark, or in the county as the case may be, 

20 

30 

40 

bears to . the amount of the tax so raised bv the ., 

application of the one mill to the total gross re-
ceipts. Tl1e result is exactly the same. 

CITY OF NEW ARK. 

$14,459,300.00 : $96,437,373.43 ==== 
$14,132.92 : $94,260.56 

CouNTY OF EssEx. 
$21,862,098.00 : $96,437,373.43 ==== 

$21,368.62 : $94,260.56 and 

18. Whereas, for the entire county of Essex the 
sum derived for road purposes by the use of the 
one mill increase to the average rate of taxation as 
applied to gross receipts amounted to $21,368.62 
and for institutional purposes by the use of the 
one-half mill rate, i11cluded in the said average 
rate of taxation, amounted to $10,684.31; in the 
aggregate $32,052.93, and 

I 
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19. WHEREAS., on December 14, 1923, N. A. K. 
Bug·bee, Comptroller of the Treasury, certified to 
R. w·. Booth, County Treasurer of the County of 
Essex, and to the Essex Cou11ty Board of Taxa-
tion, that a State road tax of one mill on the 
dollar of valuation was required to be raised in I 0 
the County of Essex for the year 1924, to carry 
out the , provisions of said Chapter 262 of the 
laws of 1922, whieh said sum so derived was pay-
able to the State Treasurer of the State of New 
Jersey, on or before December 20, 1924, and 

20. "'\VHEREAs, ·on December 14, 1924, N. A. K. 
Bugbee, Comptroller of the Treasury, certified to 
R. "'\V. Booth, County Treasurer of the County of 
Essex, and to the Essex County Board of Taxa-
tion, that a State tax of one-half of one mill on 20 
each dollar of valuation was required to be 
raised in the- eounty of Essex for the year 1924 
to carry out the provisions of Chapter 172 of the 
law-s of 1923, payable to the State of New J er-
sey on or before December 20, 1924; that is to 
say, one-half thereof 011 or before June 25, 1924, 
and the bala .nee thereof on or before December 
25, 1924, and 

21. WHEREAS, the net valuation of the real and 
personal property in the · taxing district of the 30 
City of N ewa.rk, in the County of Essex, taxable 
for municipal purposes, as returned b-y the asses-
sors of the municipality to, and acted upon by 
the Essex County Board of Taxation, and certi-
fied by them to the collector of the, City of New-
ark, and certified as otherwise provided by law 
amounted to $624,659,451, on whieh valuation w·as 
ascertained the municipal tax rate for the pur-
pose of deriving the sum necessary for municipal 
purposes in said district, exclusive of franchise 40 
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taxes assessed on gross receipts of corporations 
as hereinabove set forth; and the aggregate valu-
ations for such purposes for the twenty-two tax-
ing districts in the said County of Ess~x, a.s sev-
erally returned by the respective a.ssessors 

10 thereof, and acted upon and certified as afore-
said, amounted to $1,035,225,970, and 

20 

30 

40 

22. W1rEREAs, the net valuations on which 
county, State and State School taxes were re-
quired to be apportioned by the Essex County 
Board of Taxation, for the taxing ·district of 
the City of Newark, and certified to the collector 
of the City of N ewa.rk, and as otherwise pro-
vided by la,v, amounted to $635,496,892, a.nd the 
ag~gregate of the net valuation on which county, 
State and State School taxes were required to be 
apportioned and certified by the Essex County 
Board of Taxation, as aforesaid, for the twenty-
two taxing-- districts of said county, a.mounted to 

· $1,051,000,589, and 

23. WHEREAS, the application of one mill per 
dollar of valuation for State road tax, for the 
year 1924, under the provisions of Chapter 262 of 
the laws of 1922, amounting to one mill per dollar 
of valuation, required the levying of a State tax 
to be assessed and collected upon the net valua- · 
tion taxable on which eounty, State and State 
School taxes are required to be apportioned in the 
taxing district of the City of Newark amounted 
to $635,498.88; and in the ag~gre ,gate for the 
County of Essex, $1,051,000.59, and 

24. WHEREAS, the State Institutional va:luation 
under the provisions of Chapter 172 of the laws 
of 1923, of one-half mill on the dollar thereof, 
required the levying of a first annual State tax, 
to be assessed and collected for the year 1924 
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upon the net valuation taxable on which county, 
State and State School taxes are apportioned for 
the City of Newark, exclusive for the first annual 
assessment · of the deductions and additions re-
quired by Sections 510 and 511 of the Tax Revi-
sion of 1918, as amended, amounting,. to 10 
$319,559.37; and for the County of Essex, aggre-
g,.ating the twenty-two taxing districts ther ·eof, a 
tax amounting to $528,585.78, and 

25. WHEREAS, on January 13, 1925, R. W. Booth, 
County Treasurer of the County of Essex, made 
payment to the State Treasurer the sum of 
$1,029,054.99, leaving a balance due and unpaid of 
said road tax, under the provisions of said Chap-
ter 262 of the la,vs of 1922, from said County 
Treasurer, amounting to $21,945.60, of which said 20 
amount there ,vas due and collectible, and there-
after payable by the County Treasurer, as 
received from the collectors of said taxing district 
of the City of Newark, to the State Treasurer, as 
the unpaid balance required to be apportioned, 
assessed and ·collected in said taxing district, the 
sum of $14,459.30, and 

. 26. WHEREAS, R. W. Booth, County Treasurer 
of the County of Essex, paid to the State Treas-
urer, 11nder the provisions of Chapter 172 of the 30 
laws of 1923, for State Institutions and Agencies, 
on July 1, 1924, $258,806.49 ; and on January 11, 
1925, $258,806.49, amounting --in the ag,.gregate to 
$517,612.98, leaving ~ a balance due and unpaid 
from said County Treasurer, for the year 1924, 
on the required tax, amounting to $10,972.80, half 
of which said amount was payable June 25, 1924, 
and the balance thereof on December 25, 1924; 
,vhich said sum con.stitutes the balance to be 
derived from the assessment in the taxing dis- 40 
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tricts of said county upon the valuation upon 
which · county, State and State school · taxes are 
apportioned, excluding in said first annual tax, the 
additions and deductions required by Sections 
510 and 511 of the Tax Revision of 1918, as 

1 O amended, and the balance due of said tax so 
levied, a11d required to be assessed and collected 
from the taxing district of the City of Newark as 
its portion thereof, to be paid by the County 
Treasurer, to the State Treasurer, when received 
by him from the Municipal Treasurer of the City 

. of Newark, amo11nts to $7,2,29.65, one-half of which 
sum was payable by said County Treasurer June 
25, 1924, and the balance thereof December 25, 
1924, and 

2 0 27. W HEREAs, the said Essex County Board of 
Taxation, under the provisions of Chapter 262 of 
the laws of 1922, failed to apply the one mill per 
dollar on the net valuation, on which county, State 
a11d State school taxes are required to be appor-
tioned, amounting to $1,0-51,000,589 for said 
county, and for the City of Newark amounting to 
$635,498,882, and in lieu thereof apportioned such 
tax and applied said rate on the net valuation tax-
able for municipal purposes solely, in the taxing 

30 districts of said county, after the additions and 
deductions were made of the amounts required by 
Sections 510 and 511 of the said Tax Revision of 
1918, as amended, amounting for said county to a 
valuation of $1,029,054.99, and for the City of 
Newark : to $621,039,582, resulting in a tax of 
$621,039.58, contrary to the statute in such cases 
made and provided, a.nd 

28. WHEREAS, the said Essex County Board of 
Taxation, under the provisions of Chapter 172 of 

40 tl1e laws of 1923, failed to apply one-half mill per 
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dollar on the net valuation on which cou11ty, State 
and State school taxes are required to be appor-
tioned, exclusive of th_e additions and deductions 
required by Sections 510 and 511 of Tax Revision 
of 1918, as amended, and in lieu ther£ -of appor-
tioned such tax and applied the rate of one-half 
mill per dollar valuation on the net valuation tax-
able for municipal purposes solely, in the taxing 
districts of said county, amounting to a valuation 
in the County of Essex in the twenty-two taxing 
districts thereof, to the sum of $1,035,225,970, 
,vhich resulted in a tax of $517,612.98 and in the 
taxing district of the City of Newark to $624,-
659,451, resulting-- in a tax of $312,329.72, contrary 
to statute in such case made and provided, and 

29. WHEREAS, under the provisions of an act 
for the assessment and collection of taxes (re-
vision of 1918) approved Ma.rch 4, 1918, by Sec-
tion 605 thereof, it is made the duty of the govern-
ing body of the municipality of the county to cause 
the county, State and State school taxes to be 
paid as and when due for payment, and if there 
are not funds enough in the treasury available for 
said purposes, the governing body is immediately 
required to borrow such money and pay such taxes 
and any part of the taxes payable to the State by 
the County Treasurer, which shall remain unpaid 
after the time within which they are required to 
be paid, the taxing · district or county in arrears 
are required to pay to the county, school district 
or State, as the case may be, interest at the rate 
of six per centum per annum, on such delayed 
payme11ts, and under the provisions of Section 503 
of said act, the County Board of Taxation of the 
County of Essex is directed to apportion the 
amounts required among the taxing-- districts of 
said cou11ty, charging any deficiency to the taxing 

IO 

20 

30 

40 
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districts, · and the taxing districts a.re made liable 
to make g,.ood to the State and county any defi-
ciency arising ,. from the def a ult of their collecting 
arid disbursing officers, or otherwise, and the cou11-
ties are made liable to make good to the State any 

10 deficien .cy arising from the def a ult of their county 
collectors by apportioning the same in the next 
tax among --the taxing districts, and 

20 

30 

40 

30. WHEREAS, there is now a balance due and 
unpaid from the Treasurer of the County of Essex 
of the sum of $21,945.60, required to be levied, 
assessed and collected under the provisions of 
Chapter 262 of the laws of 1922, of which sum 
the .re is due and unpaid from the taxing district 
of the City of Newark the sum of $14,459.30, with 
interest accrued thereon to date of payment, from 
December 25, 1924, at the rate of six per ce11tum 
per annum, and 

31. W HEREAs, there is now a balance due and 
unpaid from the Treasurer of the County of Es-
sex, of the sum of $10,972.80, required to be levied, 
assessed and collected under the provisions of 
Chapter 172 of the laws of 1923, and from the 
taxing district of the City of Newark, as its por-
tion thereof, the sum of $7,229.65, to date of pay-
ment thereof, with accrued interest thereon at the 
rate of six per centum per annum on $3,614.825 
from June 25, 1924, and on $3,614.825 from pe-
cember 25, 1924 to date of payment, and 

32. WHEREAS, the Essex County Board of Tax-
ation has not certified the amounts to be raised 
by taxation as provide ·d by law under the pro-
visions of Chapter 262 of the laws of 1922, and 
Chapter 172 of the laws of 1923, the amounts of 
said sev.,,eral taxes to be raised in the municipali-
ties in the County of Essex, including the amount 
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thereto apportionable to the City of Newark, 
payable by the Treasurer of said municipality to 
the Treasurer of said county, and the municipali-
ty of the City of Newark, through its governing 
body, the Board of Commissioners of the City of 
Newark, has not paid, and has refused to pay the 
said balance of taxes remaining · due and unpaid as 
aforesaid to the said R. W. Booth, Treasurer of 
the County of Essex, and 

33. WHEREAS, there is in the alternative based 
upon the amount received from gross receipts a 
balance due and unpaid from the Treasurer of 
the County of Essex, for road purposes required 
to be levied, assessed and collected, the sum of 
$21,368.62 and for institutional purposes, the sum 
of $10,684.31; i11 the aggreg --ate for both said pur-
poses $32,052.93, and · there is now a balance due 
and unpaid from the Treasurer of the County of 
Essex of the sum of $14,132.92 for road purposes 
and $7,066.4fi for institutional purposes. Sand 
sum of $32,052.93 was derived by the use of the 
average rate of taxation, including the one mill 
and one-half mill respectively, which said average 
rate of taxatio11 for the year 1924 as computed by 
the State Board of Taxes and Assessments 
amounted to $3.671 per one hundred dollars of 
valuation. 

We, the~ef ore, being willing that due and speedy 
justice shall be done i11 this behalf, command and 
strictly enjoin you, the Board of Commissioners 
of the City of Newark, immediately upon receipt 
of this writ, to forthwith pay to R. W. Booth, 
Treasurer of the County of Essex, in the State of 
N e,v Jersey, the balance of taxes due for roads, 
for the year 1924, under the provisions of Chap-
ter 262 of the laws of 1922 entitled, '' An act for 
the construction, improvement, reconstruction and 

10 

20 

30 

40 



58 

Altern ,a.tive Writ of Mandamu ,s. 

rebuilding of the State Highway System provid-
ing for the defraying of the cost of the same, by 
the taxation of real and personal property in this 
State, and by the creation of a debt in the State 
in an amount not exceeding $40,000,000 by the 

10 issuance of bonds there£ or, and the submission of 
this act to the people at a general election'', 
passed March 17, 1922 and ratified by the people, 
as in the Constitution made and provided, 
amounting to ~$14,459.30, with accrued interest 
thereon from December 25, 1924 to date of pay-
ment, at the rate of six percentum per annu _m, or 
in the alternative the sum of $14,132.92 with in-
terest from the date aforesaid, at the rate afore-
said, to date of payment, and the balance due for 

20 

30 

taxes for institutions for the year 1924, under the 
provisions of Chapter 172 of the laws of 1923 en-
titled, '' An act to provide for the taxation of real 
and personal property in this State for the pur- _ 
pose of paying the cost of acquiring land, con-
structing, reconstructing, developing and estab-
lishing and equipping State charitable, relief, 
training, correctional, reformatory and penal in-
stitutions, and appurtenances thereto,'' approved 
11arch 23, 1923, amounting to $7,229.65, with in-
terest on $3,614.82 from June 25, 1924 to date of 
payment and on $3,614.83 from December 25, 
1924 at six per centum per annum, or in the alter-
11ative the sum of $7,066.64 with interest at · the 
rate aforesaid from June 25, 1924 on $3,533.23 to 
date of payment and on $3,533.23 from December 
25, 1924 to date of payment, and commanding and 
enjoining you, R. W. Booth, Treasurer of the 
County of Essex to pay said balances of such 
taxes a11d such accrued interest thereon, as and 
when received by you within ten days thereafter, 

40 to the said William T. Read, State Treasurer of 
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the State of New Jersey and set our or cause to 
us to the c~ntrary thereof signify, lest, by your 
default, complaint should come to us repeated, and 
·how you shall execute this our command, certify 
to our Justices of our Supreme Court of judica-
ture at Trenton on the first Tuesday of May, 1926 IQ 
at the State House, Trenton, New Jersey, together 
with this our writ, and in this you are in no wise 
to omit at your peril. 

WITNEss, WILLIAM S. GuMMERE, Chief Justice 
of our Supreme Court, at Trenton, this 
day of April, 1926. 

Attorney-General, 
Attorney for Relator. 

Clerk. 

20 

30 

40 
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Demurrer. 

NEW JERSEY SUPREME COURT. 

WILL,IAM T. READ, State Treas-
urer of the State of New Jersey, 

Relator, 

vs. 

BOARD OF . COMMISSIONERS OF 
THE CITY OF NEW ARK, and R. 
W. BooT·H, Treasurer of the 
County of Essex, in the State 
of New Jersey, 

Defendants. 

o ·n Mandamus. 

The said respondent Board of Commissioners 
of the City of Newark, by Jerome T. Congleton, 
its attorney, comes and says that it should not 
be compelled to pay to R. W. Booth, Treasurer 
of the County of Essex, the diverse sums which 
it is so commanded by the annexed writ to pay 
as taxes under the provisions of Chapter 262 of 
the Laws of 1922 and Chapter 172 of the Laws 
of 1923, and respondent R. W. Booth, Treasurer 
of the County of Essex, by Arthur T. Vanderbilt, 
his attorney, comes and says that he should .not 
be compelled to pay to William T. Read, State 
Treasurer of the State of New Jersey, any taxes 
or balances of taxes under said acts if and when 
received by him, as by the annexed writ he is 
commanded to do, because they say that the mat-
ters contained in said writ in matter and form, 
as the same are stated and set forth, are not suf-

40 ficient in law for the said Relator William T. Read 
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to have or maintain his aforesaid Writ of Man-
damus against them, the said respondents, and 
that the said respondents are not bound by the 
law of the land to obey the command of said Writ 
of Mandamus and pay the diverse sums as taxes 
or balances of taxes due to Relator as State 
Treasurer of the State of New Jersey, as by the 
said writ they are commanded to do; and the said 
respondents, according to the form of th.e statute 
in such case made and provided, state and show 
to the Court the following causes of demurrer to 
the said Writ of Mandamus: 

1. Because said taxes are claimed by Relator 
William T. Read, State Treasurer, under the 
authority of Chapter 25 of the Laws of 1919, 
entitled '' An act for the taxation of gross receipts 
of street railway, traction, gas and electric light, 
heat and power corporations using or occupying 
public streets, highways, roads · or other public 
places, in view of taxation of certain property of 
such corporations'', which act is unconstitutional 
in that it restricts the exemption from taxation 
of certain property and the substitution of a tax 
and gross receipts to specified types of public 
utility corporations, and excludes other corpora-
tions of the same general class as well as individ-
uals, partnerships and associations occupying 
public streets, highways, roads or other public 
places. · 

2. Because Chapter 25 of the Laws of 1919 
imposes a franchise tax in lieu of state, county, 
school and local taxation on the personal prop-
erty of public utility corporations, and respond-
ents are under no duty to pay to Relator William 
T. Read, State Treasurer, taxes on said personal 
property of public utilitJr corporations under the 

10 

20 

30 
., 
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40 
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provisions of Chapter 262 of the Laws of 1922 
and Chapter 172 of the Laws of 1923, which acts 
provide for a levy on all property on which 
municipal taxes are assessed and collected. 

3. Because a construction of Chapter 25 of the 
Laws of 1919 requiring respondents to pay the 

10 Relator taxes on the personal property of public 
utility corporations under Chapter 262 of the 
Laws of 1922 and Chapter 172 of the Laws of 
1923, would render Chapter 25 of the La,vs of 
1919 unconstitutional as calling on one class of 
persons to pay part of the taxes of another -class. 

20 

30 

40 

Attor11ey of Respondent R. W. 
Booth, Treasurer of Essex 
County. 

Attorney of Respondent Board 
of Commissioners of the City 
of Newark. 
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NEW JERSEY SUPREME COURT. 

WILLIAM T. READ, State Treas-
urer of the State of New Jersey, 

Relator, 

vs. 

BOARD OF COMMISSIONERS OF 
THE CITY OF NEW ARK, and R. 
W. BooTH, Treasurer of the 
County of Essex, in the State 
of New Jersey, 

Defendants. 

On 
Mandamus. 

And the said relator saith that the said ,vrit 
and the matters therein contained in manner a11d 
form as the same are above stated and set forth, 
are st1fficient in law for l1im, the said relator, 
to have and maintai11 his aforesaid writ of ma11-
damus ag·ainst the said defenda11ts and the said 
relator is ready to verify and prove the same as 
the Court l1ere shall direct and award. 

ED,v-ARD L. KATZENBACH 
Attorney General, 

Attorney of Relator. 

10 

20 
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40 
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Rule Overruling Demurrer. 

NEW JERSEY SUPREME COURT. 

'l{ILLIAM T. READ, State Treas-
urer of the State of New Jersey. 

Relator. 

vs. 

BoARD OF Col\1M1ss10NERS OF 
THE CITY OF NEWARI{, and R. 
W. BooTH, Treasurer of the 
Cou11tJr of Essex, in the State 
of New Jersey, 

Def e11dants. 

On 
Mandamus. 

This matter being~ opened to the Court by Ed-
ward L. Katzenbach, Attor11ey General, Attorney 
of the relator, whereupon, all a11d singular, the 
premises afore said being see11 and by the said 
Court here now fully understood and mature 
deliberation thereu .pon had, it appears to the 
Court here that the alternativ·e writ of mandam11s 
by the said relator presented, is good and sufficie11t 
in law and tl1at the dem11rrer thereto is 11ot well 

30 taken and that judgment should be entered in 
favor of the said relator ag~ainst the said Board 
of Commissioners of the Cit-y of Newark and R. 
\V. Bootl1, Treasurer of the County of Essex, in 
the State of New Jersey, with costs and that a 
peremptory writ issue accordi11g to th.e command 
of the alter11ative writ. 

By the Court, 
THOMAS w. TRENCHARD, J. s. C. 

Dated Niav 6th 1926. '40 
On motion of 

EDw ARD L. KATZENBACH 

..t\.ttorney General, 
Attorney of Relator. 
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NEW JERSEY SU;I?REME COURT 

WILLIAM T. READ, State Treas-
urer of the State of New Jersey, 

Relator, 

vs. 

BOARD OF COMMISSIONERS OF 
THE CITY OF NEW ARK, and R. 
W. BooTH, Treasurer of the 
County of Essex, in the State 
of New Jersey, 

Defendants. 

On 
Mandamus. 

10 

20 

And now at this day to wit, the sixth day of 
May, in the ·year nineteen h_undred and twenty-
six, before the Justices of the Supreme Court of 
N e,~;r J erse3r, at Trenton, afore said, comes as well 
the said William T. Read, State Treasurer of the 
State of N e"1T Jersey. Relator, as the said Board 
of Commissio11ers of the City of Newark, and R. 
"\\ 7• Bootl1, Treasurer of tl1e County of Essex in 
the State of New Jersey, defendants, by th_eir 30 
attor11eys aforesaid, where11pon all and singular 
the premises aforesaid being see11 and by the 
Court no,v f11lly 11nderstood and mature delibera-
tion thereup ·on had, it appears to the Court that 
the Alternative Writ of Mandamus by the said 
Relator presented · is good and sufficient in la,v, 
and that the demurrer thereto is not ,vell taken, 
and that said demt1rrer should be overruled and 
a peremptory writ of mandamus allowed. 

40 . 
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Wl1ereupon it is adjudged that the said de-
m11rrer to the alternative writ of mandamus be 
o·verruled a11d that a peremptory writ of man-
dam11s iss11e 011t of a11d under the seal of this 
Court directecl to the said Board of Commission-
ers of tl1e City of Newark, commanding the said 
Board of Commissioners to cause to be paid to 
the said R. W. Booth, Treasurer of the County of 
Essex, the balance due · and u11paid of the state 
tax for the year 1924, levied by cl1apter 262 of the 
La,vs of 1922, amounting to the sum of $14,459.30, 
,vith accrued interest thereon from December 
20th, 1924, to date of payment, at the rate of six 
per centum per ann11m, and commanding the said 
R. V{. Booth, Treasurer of the County of Essex 
to pay said balance of state tax and accrued in-
terest thereon, when and as received by him, and 
,vithin te11 days tl1ereafter, to the said William T. 
Read, State Treasurer, and commanding the said 
Board of Commissioners of the Citv of Newark 

"' 
to ca11se to be paid to the said R. W. Booth, Treas-
urer of the County of Essex, the balance due and 
unpaid of the State tax for the year 1924, levied 
by Cl1apter 172 of the laws of 1923, amounting to 
the s11m of $7,229.68, with accrued interest on the 
half tl1ereof, namely $3,614.82 from Ju11e 25th, 
1924, to date of pay·ment, at the rate of six per 
cer1tum per a11nun1, and on the half thereof namely 
$3,614.83, balance due from December 25, 1924, to 
date of pa)Tment, ,vith accrued interest at the rate 
of six per centum per annum, and commanding 
the said R. W. Booth, Treasurer of the County 
of Essex to pay said balar1ce of State taxes, and 
such accrt1ed interest tl1ereo11 as received by him 

&i 

,vithin ten da·ys thereafter to the said Relator 
William T. Read, State Treasurer as aforemen-
tioned. 

J 11dgment sign .ed May 6th, 1926. 

v\TM. S. GuMMERE, 

C. J. 
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NEW JERSEY SUPR ,EME COURT. 

WILLIAM T. READ, State Treas-
urer of the State of New Jer-
sey, 

Rela tor-A ppellee, 

vs. On 
THE BoARD OF CoMMISSIONERS Mandamus. 

oF THE C1TY OF NEW ARK, and 
R. W. BooTH, Treasurer of the 
County of Essex, in the State 
of New Jersey, 

Respondents-Appellants. 

To Hon. Edward L. Katzenbach, attorney for 
Relator-Appellee: 

PLEASE TAKE NOTICE that the respondents ap-
peal to the Court of Errors and Appeals from the 
whole of the judgment of the Supreme Court en-
tered in this cause on the following grounds: 

10 

20 

1. Because the Supreme Court erred in over-
ruling respondent's ·demurrer to the alternative 30 
writ of mandamus awarded to the Relator. 

2. Because the Supreme Court erred in giving 
final judgment in favor of the Relator instead of 
a judgment in favor of respondents. 

ARTHUR T. VANDERBILT, 
Attorney of Respondent R. W. Booth, 

Treasurer of Essex County. 

JEROME. T. CONGLETON' 
Attorney of Respondent Board of Com- 40 

missioners of the City of Newark. 
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Opinion. 

NEW JERSEY SUPREME COURT. 

· N 0. 230, · OCTOBER TERM, ·1925. 

10 WILLIAM T. READ, State Treas-
urer of the State of New J er-
sey, 

Relator, 

vs. 

THE BOARD OF COMMISSIONERS 
OF THE CITY OF NEW ARK, and 
R. W. BooTH, Treasurer of the 
County of Essex, in the State 

·20 of New Jersey, 

30 

40 

Respondents. 

Argued November 11, 1925 ; Decided March 1, 
1926. 

On rule to show cause why mandamus should 
not issue. 

Before 
,Justices TRENCHARD, KATZENBACH ·and LLOYD. 

For the Relator, EDWARD L. KATZENBACH, At-
torney General, and FRANCIS H. McGEE. 

For the Respondent Richard W. ·Booth, 
County Treasurer of the County of Es-
sex, ARTHUR T. VANDERBILT. 

For the Responde11t The Board of Commis-
sioners of the City of Newark, JEROME 
T. CONGLETON. 
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Per Curia ,m: 

Chapter 262 of P. L. 1922, p. 634, and Chapter 
172 of P. L. · 1923, p. 458, place the duty upon the 
County Treasurer to pay over to the State Treas-
urer the moneys collected from the taxing dis-
tricts when and as received from the collectors or I 0 
other officers having the custody of collected taxes 
in the taxing districts of the County. 

The State Treasurer claims that there is a bal-
ance due from the taxing district of the City of 
Newark, as its share of the road tax for the year 
1924 the sum of $14,459.30, and as its share of 
the institutional tax for that year the sum of 
$7,229.65. 

The road tax is a one mill 'tax, and the institu-
tional tax is a half-mill tax. 20 

Application is made for a peremptory writ of 
mandamus directed to the governing body of the 
City of Newark and the County Treasurer, com-
manding the Board of Commissioners of the City 
of N e,vark to cause to be paid to the County 
Treasurer the balance due and unpaid of each 
tax, with interest and commanding the County 
Treasurer to pay the balances due with interest, 
as received by him within ten days thereafter, to 
the State Treasurer. 30 

The facts are not i11 dispute, but the legal duty 
is in question. 

The road act of 1922, chapter 262, by section 
17 A, provides that beginning with the year 1923 
tl1ere shall be assessed each vear a11d leviecl and 

t / 

collected, in each of the mun.icipalities, the cou11-
ties of this State, a tax sufficient to meet the in-
terest on all outstanding bo11ds, proposed to be 
issued in the calendar ·year in ,:vhich tl1e tax is to 

• 
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be raised. The levy and assessment is required 
to be made upon all the real and personal prop-
erty i11 every such municipality upon ,vhich mu-
nicipal taxes are, or shall be, assessed, levied, and 
collected, in the same man11er and at tl1e same 
time as otl1er taxes upon real a11d personal prop-
erty are assessed, levied, and collected, and re-
quires the go·verning body of each municipality 
to ca11se the taxes to be paid to the County 
rrreasurer as received b)T him. Subdivision (b) 
of tl1e section provides that when tl1e rate is by 
millage on the dollar of the valuation, it shall ap-
ply to the ·,?aluation basis of the current year, and 
requires tl1e Comptroller of tl1e Treasury to cer-
tify tl1e millage so calculated to the County Treas-
11rer of each county and the County Board of 
Taxatio11. rrhe County Board is then required 
to i11clude the millage on the dollar of valuation 
so certified, i11 the current tax levy of the several 
taxi11g districts of the county, in proportion to 
the ratables as ascertained for the current ·year . ., 

~~he institutior1al tax act of 1923 authorizes a tax 
to be levied, assessed, and collected, for the year 
1924, at the rate of one-half of a mill on each 
dollar of tl1e ,ralue of all the real and personal 
property in every municipality, upon which m11-

30 nicipal taxes are or shall be levied, assessed, and 
collected, in the same manner and at the same 
time as other taxes upon real and personal · prop-
erty are 110w levied, assessed and collected. When 
collected the taxes are to be paid over into the 
State Treasur~r, as above state. The road tax and 
the i11s titutional tax are in similar terms in so far 
as co11cerns the matter of co11troversy i11 this ap-
plication. . 

40 
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rr11e q11estion i11volved is prese11ted in entire 
good faith by all parties concerned. It is not 
,vitl1out its difficulties. r_rhe question is whether 
or not tl1e valuatio11 of the personal propert:v of 
public utility corporations, using or occupying 
public streets, shall be included in the valuation I 0 
to which the rate of 011e mill in the road tax, and 
the half-mill i11 the i11stit11tional tax, was applied. 

Chapter 25 of the Laws of 1919 (p. 49) pro- • 
vided for a franchise tax additional to that al-
ready being assessed ann11ally on the gross 
receipts of public utility corporatio11s as enumer-
ated therein, using or occl1pying· p11blic streets, 
highwa)TS, roads, or other p11blic places, in lieu of 
taxation of the personal property in the mu11ici-
palities, which had theretofore been taxed in the 
respective municipalities. Such additional fran-
chise tax, of license fee, ,vas in lieu of all taxes 
for State, county, school, and loGal purposes on 
such property. Section 2 required, however, that 
the same valuations and returns should be made 
by the Assessor in each taxing district, and that 
the franchise taxes should be apportio11ed in the 
same ma11ner and 011 the same basis, as thoug·h 
the statute had not been passed, a11d Section 3 
required the assessing body in each taxing· dis-
trict to annually ascertain the value of all the per-
sonal property of such corporations and to cer-
tifv them in the same ma11ner and at the same 
time as otherwise required, for the purpose of the 
apportionme11t of such fra11chise taxes, and fur-
ther provided that the ·valuatio11 of s11ch perso11a1 
property, of such corporations, taxed on gross re-
ceipts sho11ld, nevertheless, be included in and 
considered part of the total amount of valuations 
of such respective municipalities for all other 
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1)11rJ)Oses except the computation of the respective 
m1inicipal tax rates. 

At the time of t}1e enactment of tl1is additional 
franchise tax on gross receipts of Public Utility 
Corporations, i11 lieu of taxes assessed on the per-
sonal property of such corporations, there were 
in force a r9ad tax act and an interstate brid _ge 
a11d tunnel tax act, respectively designated as 
Cha11ter 16 of the Laws of 1917 and Chapter 51 
of the Laws of 1918, and sectio11 4 of the addi-
tional franchise tax act pro·vided that the tax of 
one mill imposed in each case, under the provi-
sio11s of said road act and bridge and tunnel act 
sl1ould be paid i11 each taxing district, by the 
officer having custody of the funds to the County 
Collector on eacl1 dollar of the value of such prop-
ert-jr of the corporations so exempted, the same as 
if the said act had not been passed. 

vVe think that the Legislature, in enacting the 
additional francl1ise tax act (Chap. 25, P. Ij. 1919) 
intended, in in1posing the additional franchise 
tax, that State, county and school taxes should be 
imposed in the same manner, and upon the same 
·valuations, as had been done prior to the act of 
1919. The act relieved such personal property 
from State, county, school and local taxation, but 
provides, nevertheless, that the val11ation of such 
property should be included in and considered 
part of the total valuatio11s of the respectiv ·e mu-
11icipalities for all other pitrposes except of the 
cnmptttatiorrt of the mil/nicipal tax rate, and that 
intention is emphasized by the fact that the Leg-
islat11re specifically provided that under the road 
act of 1917 and the Bridge a11d Tunnel Act of 
1918 under which taxes were then bei11g assessed 
for road, bridge a11d tu11nel purposes, shot1ld be 

• 



73 

Opinion. 

imposed by tl1e application of the millage to val-
uations, tl1e same as if the act of 1919 had not 
been passed. Chapter 262 of the La,vs of 1922, 
is a continuation of road taxatio11 as previo11sly 
imposed 11nder Chapter 16 of the Laws of 1917. 
The 1917 act provided that taxes sho11ld be as-
sessed annually for a period 9f five years from 
the date of its passage, 11amely, d11ring the years 
1918 to and including 1922; taxation for · the same 
p11rpose being continued under the Act of 1922 
comme11cing with the year 1923. The earlier act 
of 1917 provided that there sho11ld be assessed, 
levied and collected in eacl1 of the mu11icipalities 
of tl1e co11nties of this State, a tax of one mill on 
each dollar of the val11e of all the real and per-
sonal property in every such municipality, upon 
,vhich municipal taxes are, or shall be, assessed, 
levied and collected, and required them to be as-
sessed, le·vied, and collected in the same manner 
and at the same time as other taxes upon real and 
personal property were then assessed, levied and 
collee.ted. The officer, having the custody of the 
collected taxes, was required to pay the same out 
of tl1e first monevs collected to the Countv Col-v 

lector, and the County Collector was required to 
pay tl1e same to the State Treasurer. The road 
act of 1917 ,vas construed in Gillen vs. Essex 
County Board of Taxation, 91 N. J. L. 76, and 
the tax ,vas said to be clearly a State tax, levied 
upo11 property~ classified '' as property upon which 
municipal taxes are assessed, levied and col-
lected.'' In West Shore R. R. Co. vs. State Board 
of Taxes, 92 N. ,J. I-'. 332, affd. 92 N. J. L. 648, 
it was said that the act provided for the levying 
and collecting i11 all the municipalities of the 
State a tax of one mill on the dollar of all real 
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arid personal property, which, when collected in 
due course was to be paid to the State Treasurer, 
to be placed by him in the State Road F11nd. The 
insistence of tl1e prosecutors ( the railroads) was, 
that in so far as the returns by the municipali-

l O ties to the State Treasurer involved an increasing 
of the State tax imposed upon them they were il-
legal and void, the contention being based upon 
the variot1s railroad enactments which subjected 
them to a State tax in lieu of the local tax imposed 
by the various taxing districts in which such 
properties are located, and that while the _ addi-
tional tax for roads was to be collected from all 
the taxable real and personal property in the 
State, it could not legall3r be exacted from them 
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because of the particular status the railroads oc-
cupied under the legislation particularly affecting 
them and ref erred to in the opinion. The Court 
further said tl1at the issue was whether the State 
Board, when it received its total of local munic-
ipal aggregates for the purpose of computing of 
the State tax rate could ignore the additional one 
mill added to the local levy and mak:e up the State 
tax rate minus that added factor; that is, did the 
Ijegislat11re, by the act of 1917, evince an intent 
to impose the additional one mill of taxation upon 
th.e segregated railroad property retained by the 
State for tl1e purposes of taxation, as well as u.pon 
the generable retables of the State assessed lo-
cally·, and pointed out that a negative to this in-
qt1ir·y ,vot11d result in attributing to the legislative 
body an intent to impose a State tax for a State 
purpose by a process of elimination whicl1 in its 
applicatio11 would produce neither uniformity nor 
equality, and thus run counter to the Cqnstitu-
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tional inhibition. The Court further said that the 
act under co11sideration must be construed as to 
its legislative intent in the light of all kindred 
legislation, adding that '' the rule of construction 
is fundamental that when divers laws are made 
relati11g to one subject-matter, the whole must be 
considered as constituting one system, and mutu-
ally co11nected 011e with another,'' and that the 
act of 1917 was mandatory and required the addi-
tio11 of tl1e road tax to the local rate, thus neces-
sarily increasing the average rate of taxation 
"\\r}1en t]1e local returns are made the basis of the 
computation of the State Board, in accordance 
,vith tl1e requirements of the supplement of 1906, 
a11d added, '' It is to be presumed that the Legis-
lature, co11scious of the legal effect and operation 
of existing la,vs; passed the act sub judice, for the 
purpose of effect11ating the end that its language 
( taken in connection with legislation, which had 
established a familiar and well understood polic}r 
of dealing ,vith the subject of taxation, both State 
and municipal) must necessarily effectuate, un-
less the present equilibrium established as a State 
policy of equality, in the distribution of the pub-
lic burdens is to be seriously impaired and dis-
turbed. Co11sonant with this vie,v the rl1le of con-
str11ctio11 has been held to be that the mind of the 
Legislature is pres11med to be consistent, and in 
case of a doubtful or ambig11ous expression of its 
,vill, such a construction should be adopted as will 
make all the provisions of the statute consistent 
,vith each other, and with the pre-existing body of 
the law.'' 

The Bridge and Tunnel Act, Chap. 51, . P. L. 
1918, was of similar purport to the act of 1917 
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and the present act of 1922, imposing taxes for 
road purposes, and the institution tax of 1923 if 
of similar purport to the three acts mentioned. 
The present road act and the institutional a.ct were 
both enacted subsequent to the franchise tax act 
of 1919. Prior to the enactment of the franchise 
tax act of 1919, the property assessed for munici-
pal purposes included the personal property of 
corporations using the public streets and places, 
and therefore the valuation taken to apply the 
one mill tax under the earlier road act and the 
Bridge and Tunnel A.ct included the value of such 
personal property in each taxing district; that is, 
the value of the property taxed for municipal pur-
poses included the value of such personal prop-
erty, and the one mill rate was applied to that sum 
after the additions and deductions required by 
sections 510 and 511 of the tax revision of 1918 
had been made. ( Chap. 236, P. L. 1918, p. 869.) 
Since the passage of the franchise tax act of 1919, 
the val~e used for the striking of the municipal 
tax rate for the pl1rpose ·of raising money for local 
purposes does not contain the value of the per-
sonal property of such corporations, but is listed 
separately, as appears by the table of ratables 
for the year 1924. 

We think: that the rate of one mill and one-half 
mill in the assessments for the year 1924, for road 
and institution purposes, should be applied to the 
same valuations as was done under the earlier acts 
f ot roads and bridge and tunnel purposes, and 
that while the valuations of the personal property 
of public utility corporations is not to be used for 
striking the municipal tax rate, it is to be used 
for all other purposes except for municipal pur-
poses i11 accordance with the express terms of the 

, 
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act of 1919, that '' such valuations of said prop-
erty in the respective municipalities shall, not-
withstanding the exemption of such property from 
taxation by reason of this act, nevertl1eless be in-
cluded i11 and considered a part of tl1e total 
amount of valuatio11s of such respective munici- 1 o 
palities for all other purposes, except the com-
putation of the municipal tax rates." The 
Legislature was conscious of the legal effect and 
operation of existi11g laws and when it used in 
the road act of 1922 and the institution act of 
1923, the same ,vords as in the earlier acts, it was 
no doubt the legislative intent that the same valu-
ation should be used as a basis for these State 
taxes, as was used under the road act of 1917 and 
the tunnel act of 1918 because these several la,vs 
mu.st be considered as constituting ~ one system and 
mutually connected with one another. Wl1ile the 
municipalities do not assess the personal prop-
erty of public utility corporations,' using public 
places, by taking the value thereof to strike the 
mur1icipal tax rates, they do receive, in ·1ieu 
thereof, the sums raised by way of additio11al 
franchise taxes which are 11ot property taxes but 
license taxes. Salem etc. Co. vs. State Board, 
etc. 97 N. J. L. 386. The road tax and the insti-
tution tax were intended to be assessed as pro-
vided in the francl1ise tax act of 1919, the same as 
though that act had not been passed. The State 
Treasurer is made the collecting officer for the 
respective State funds raised by these taxes, and 
the County Treasurer is · the ministerial officer 
designated by these statutes to collect the taxes 
from the· taxing districts and pay the moneys as 
received over to the State Treasurer. And the 
road tax should have been paid by applying the 
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mill rate and the institutional tax by applying the 
half-mill rate to the valuation of the personal 
property of public utilities in addition to the rat-
ables used for striking the local rate on ''Net ; 
Valuation Taxable.'' 

In reaching this conclusion we have not over-
looked the contention of the respondents that 
Chapter 25 of P. L. 1919 is ''not a general law 
within the meaning of Article 4, Section 7, par. 12 
of the co11stitution ( requiring that) 'Property 
shall be assessed for taxes under general la,vs, 
and by uniform rules, according · to its true 
value'.'' That contention has heretofore been de-
cided to be without merit. Salem etc. Co. vs. State 
Bo~rd, 97 N. J. L. 386. See also Johnson vs. As-
bury Park, 58 N. J. L. 604. 

Our conclusion is that the Board of Commis-
sioners of the City of Newark should be directed 
by peremptory writ of mandamus to pay to the 
County Treasurer the balance claimed for roads 
amounti11g to $14,459.30, and for institutions 
$7,229.65, with interest for the amount for roads 
from December 20th, 1924, to date of payment, 
and in the case of institutions with interest on 
$3,614.82 from June 25th, 1924, to date of pay-
ment, and on $3,614.83 from December 25th, 1924, 
at six per centum per annum, and the County 
Treasurer directed to pay suc.h sums to the State 
Treasurer within ten days thereafter. Such writ 
will be awarded. 
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BRIEF OF RESPONDENTS-APPELLANTS. 

Statement of the Case. 

Tl1i ca e present a11 appeal from a judgment 
of the Supreme Court awarding a peremptory 
writ of mandamus to relator as State Trea urer, 
comma11di11°· respo11dents to collect and pay over 
pecifi d sum as taxes for the ear 1924, under 

the Road Ta T Act of 1922 (Cl1. 262, P. L. 1922) 
and the I11stitutional Tax Act of 1923 ( Ch. 172, 
P. L. 1923). 

The fact are not in di pl1te, and the opinion 
of tl1e Supr me Court ummarizes them uc-
ci11ctl) (S. C., p. 69, 1. 31, top. 72, 1. 31). 

Specification of Grounds of Appeal. 

'.rhi appeal is brought: 

1. Beca11 e the Supreme Court erred in over-
rulino~ r po11de11t, ' demurrer to the alternative 
,vrite of ma11 lamu av\ arded to tl1e Relator. 
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2. Becau e the Supreme Court erred in giving 
final jud ment in favor of the Relator instead of 
a jud 0 ·m nt in favor of respondents. 

In upport of the foregoing grounds of appeal, 
re pondent -appellants will maintain the follow-
in0~ propo itions: 

1. 'I he Gro Receipts Ta .. r _,__t\._ct of 1919 is Ull-· 

con titutional in limiting its operation to special 
la of public utility corporations, and omit-

in 0· other corporations, persons, copartnerships 
and a ociations enjoying" similar franchises. 

2. Since the Gross Receipts Tax Act of 1919 
impo a francl1ise tax in lieu of state, county, 
chool and local taxation of public utility person-

alt , r pondent are under 110 duty to collect and 
pa o er taxes on this property under the 1922 
Road Tax Act and the 1923 Institutional Tax 
Act, ·v~hich provide for a lev on all property on 
,vl1i h municipal taxes are assessed and collected. 

3. The con truction of the 1919 Gross Receipts 
Ta Act adopted by the Supreme Court renders 
the act uncon titutional. 

POINT I. 

The Gross Receipts Tax Act of 1919 is unco ·n-
stitutional in limiting its operation to special 
classes of public utility corporations, and omit-
ting other corporations, persons, copartnerships 
and associations enjoying similar franchises. 

P. L. 1900, hapt r 195, p. 502 ( 4 C . . S. 5298) 
i "\Y b li Y , th arli t. act introduci11g a fran-
l1i tax on the gross receipts of public utilities 

in addition to the u ual property ta . It i en-
titl 1 '' n for tl taxati 11 of all tho prop-
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erty and fra11chises of persons, co-pa.rtn,erships, 
a,ssocia.tio1is or corporation ,s using or occupying~ 
public streets, highwa3Ts, roads or other public 
places * * * '', and it subjects all who use these 
public places to exactly the same burdens of prop-
erty and franchise taxes. 

The Gross Recejpts Tax Act (Chapter 25, 
Laws of 1919) substitutes an additional franchise 
tax for the property tax thereto£ ore levied on 
public utility personalty, and eliminates all state, 
county, school and local taxes, except the fran-
chise taxes. This change does not, however, affect 
all the public utilities named in the 1900 Act, for 
the title of the new statute reads: 

"An act for the taxatio11 of the gross re-
ceipts of street railway, traction, gas and 
electric lig--ht, heat and power corporations 
using· or occupy public streets, highways, 
roads or other public places, in lieu of taxa-
tion of certain property of such corpora-
tions.'' 

It is apparent that the franchise taxes provided 
by both acts are based upon tl1e privilege of using 
or occupying public places for certain purposes. 
The earlier act expressly includes all persons, 
natural as ,vell as juristic, enjoying this privi-
lege. The act sub .ftU,dice, while employing~ pre-
cisely the same lang·uage in describing~ the user or 
privilege on which the tax is based, confines its 
operation to specified classes of corporations fall-
ing withi11 the description. The consequence 
must be that individuals, co-partnerships, asso-
cations a11d other corporations making use of 
public places in their business are subjected 
u11der the 1900 Act to both a property and fran-
chi e tax, ,vhile the specified corporations engag~ed 
in the same business pay only an increased f ran-
chise tax. 
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It i ubmitt d that the 1919 Act i not a g~en-
ral la, ,,ithin them a11ing of Article IV, Section 

7, Para 0 ·rapl1 12 of the Constitution: 

'' propert hall be assessed for taxes 
under 0 ·eneral laws, a11d by uniform rules, 
according t,o its true value.'' 

It does not purport to impose a special tax 
up 11 the pri Tilege of being a public utility corpo-
ration. It distinctly provides for a franchise tax 
additional to that provided by the 1900 Act and by 
Chapter 290 of the Laws of 1906, for the special 
pri, il ge of using the streets or other public 
plac , "'hich may undoubtedly be granted on 
t rm . North Jersey Street Ry. Co. v. Jersey 
C1ity, 73 . J. L. 481, 63 Atl. 833. In fact, the 
Supreme Court, dealing with the Gross Receipts 
Ta .,. Act of 1919 in Salem cf Pen ,nsgrove Tra.ction 
Co. v. State Board, 97 N. J. L. 386 at 389, adopted 
thi ie,, of the purpose of the act: 

"The act discloses the legislative intent 
to ub titute i11 place of the personal property 
tax a11 additio11al franchise tax in the nature 
of a lie nse tax, based upon g~ross receipts, 
for th 1,1 e of the ~treets. * * * Public 
utiliti , by reason of the peculiar nature of 
th ir bu in , form a eparate and distinct 
cla in themselves, and, as such, can be used 
a .. a proper la ification for the purpose of 
ta .., a tion ,,Titho11t viola ting the constitution.'' 

That th limitation of the Gro s Receipts Tax 
,(\ct of 1919 to certain kinds of corporations only 
( ... Tclu lin · imi1ar corporations, persons, copart-
n r hip and a ociatio11 ) violate the Constitu-
tionc 1 pro Ti ion abo e quoted, is demon trated by 

hi f ,Ju ti e Gumm re in Central R. R. Co. v. 
taf P Board, 75 N. J. L. 771 at 786: 
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'' Bearing in mind the oft repeated ,declara-
tion of this court that a law to be general, 
must operate equally upon all of a group of 
objects which, having regard to the purpose 
of the legislation, are distinguished by char-
acteristics sufficiently marked and important 
to make them a class by themselves, and also 
remembering that the charac .teristic which 
constitutes property used for railroad or 
ca11al purposes a class for the purpose of tax-
ation is the use to iuh,ich it is put, it seems 
impossible to resist the conclusion that a law 
,vhich does riot embrace in its operation all 
property so itsed is special, not general legis-
lation.'' 

See also Essex County Pa.rlc Commission v: 
West Ora111ge, et al., 77 N. J. L. 575, at 577, follow-
ing the case last above mentioned, wherein Mr. 
Justice Voorhees, speaking for the Court of Er-
rors and Appeals, held: 

"That property of a class may be exempte ·d 
from taxation is not to be denied, provided 
al,vays that the classification is a proper one, 
but it is well settled that all members of a 
class shall be included in the taxing act 
,vhether for purpose of imposition of or ex-
emption from taxation.'' 

Ag~ain at pag~e 580: 

"If, ho,vever, the class thus erected could 
be approved yet the law is vicious, because, 
as already stated, all the members of such 
class have not been i11cluded, and thus it lacks 
g~enerality. '' 

It is therefore respectfully submitted that the 
Act of 1919 (being concededly adopted for the 
pl1rpo e of imposing a license tax for the use of 
the streets a11d exempting the bodies affected 
thereby from taxation of their personal property) 
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di criminates between certain public utilities or-
o·aniz d i11 corporate form and the remainder of 
tl1 cla s of public utilities, whether organized as 
orporation or copartnerships or operated by 

indi iduals. Since the act affects only one part of 
th class of the users and occupiers of the streets 
and other public places, it violates the constitu-
ti ual mandate requiring general tax laws. 

rrhe Supreme Court states in its opinio11 that 
thi 011i ntion ,vas decided to be witho11t merit 
i11 Salen i v . Stat e Board, 97 N. J. L. 386, and 
,Johri ori . Asbury Park, 58 N. J. L. 604. In the 
latt r ca it is clear from a reading of the para-
f'raph of the opi11io11 dealing· \\,,ith this point (p. 
60 ) that 011ly the "uniform rules'' a11d ''true 

alue" requirements of Article 4, Section 7, Para-
0·raph 12 ,:vere urged and co11sidered by the court. 
The r quireme11t of "general la" rs'' was not in-
Yol ed. The same is true of the Salem case ( see 
97 . J. L. at p. 388). We do not fi11d the precise 
que tio11 here involved raised in the Salem case. 
Eve11 if it is permissible from the constitutional 
ta11dpoi11t to impo e only a franchise tax on pub-

li utility corporatio11s i11 lieu of direct taxation 
of propert .. r a11d at the same time levy a com-
bination of dir t ta ..{ a11d a franchi e tax on co-
part11 r l1ip , a o iatio11 a11d indi iduals who 
njo ., tl1 am pri .,.il 0 ·e · of usi11g p11blic treets 

i11 th ir bu i11 , it i ubmitted nevorthele s that 
to impo e 0111~ fra1Jchise taxes 011 specified public 
l1tilit.,., corporations a11d co11temporaneously to 

ubj ct other public 11tility corporations ( such as 
t lcpl1011 a11d te]e 0 ·raph companies) enjoying 
pr ri ~ I ., th e am privile 0 • s of using the public 
t1 · t i- to botl1 a f rancl1ise tax ( 11nder the act of 

1900) and to a direct property tax for local, state, 
ou11t., ... a11d school purposes, is contrary to the 

con t·tutio11al ma11date. The Gross Receipts Act 
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of 1919 prodl1ces this effect b~y specifying the pub-
lic utility corporations upo11 which a franchise 
tax on g~ross receipts is to be imposed in lieu of 
local, co1111ty, school and state taxation. 

But there is a11other related provision of the 
constit11tio11 which this act co11travenes. Article 
4, Sectio11 7, Parag~raph 11 provides that: 

'' The leg~islature shall not pass private, 
local or special laws in any of the fallowing 
enumerated cases, that is to say * * * grant-
ing~ to any corporation, association or indi-
vidual any exclusive privilege, imml1nity or 
franchise wl1atever.'' 

Mr. Justice Garrison, in B ,udd v. Ha1icock, 66 
N. J. L. 133, said, at page 135: 

",Vhat constitutes a special law within the 
meani11g of the ame11ded constitution has 
been repeatedly adjudicated . 

. A la ,v is special i11 a co11sti tu tio11al sense 
,vhe11, by force of an inhere11t limitation, it 
arbitrarily separates some persons, places or 
things from others upo11 wl1ich, but for such 
limitation, it wo11ld operate. The test of a 
special lavv is the appropriateness of its pro-
visions to the objects that it excl11des. It is 
not, therefore, vvhat a law includes that 
makes it special, but vlhat it excludes. If 
nothing be excluded that should be contained 
the la,v is general. Withi11 this distinction 
bet"1Teen a special and a ge11eral law the ques-
tio11 in every case is ,vhether an ·y appropriate 
object is excluded to which the law, but for its 
limi ta tio11s, ,vonld apply * * * . '' 

In Kudlich v. Griffi1i, 88 N. J. L. 573, 1\-fr. Jus-
tice Kaliscl1, at page 580, quotes with approval 
the statements of Judge Depue in Wanser v. 
Hoos, 60 N. J. L. 482 that: 

'' The test of the generality of a law 
adopted is that it shall embrace all and ex-
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elude 11011e whose conditions and wants ren-
der uch legislation equally appropriate to 
them a a c1a s." 

Und r tl1e e test , the Gross Receipts Tax Act 
of 1910 iolates paragrapl1 11 of article 4, sectio11 
7, i11 tl1at it reotricts tl1e exemptio11 from direct 
taxatio11 a11d the substitution of a tax 011 gross re-
ceipts to specified types of public utility corpor-
ations usi11g or occup)Ting public streets, thus 
o·ra11ting to these corporatio11s a11 exclusive im-
mu11ity, \\~hich is of considerable fina11cial benefit, 
a appears 1111der Poi11t III. The Act i11cludes 
tr et rail,,{a) r, traction, gas a11d electric light, 

heat and po,ver corporations, but excludes tele-
(Yraph a11d telephone corporatio11s 11sing or occu-
P., i11g public streets. The Act, therefore, amounts 
to 1 pecial legislation in favor of a portion of the 
0 ·eneral class of public utility corporatio11s with 
no sou11d principle to sustai11 the classificatio11. 

Ioreover, as l1as been arg·11ed at le11gth above, 
the Act, though imposing a tax for the privilege 
of usi1ig treet , l1igh,va:rs, roads and other pub-
lic pla e , 110 '"erih les singles out for special a11d 
x lu 1 iYe privile 0 ·os and immunities a portion of 

tl1at la of the users of pl1blic streets ,vho l1ap-
p 11 to b or 0 ·anized i11 tho corporate form. Since 
th obj ct of the Act is to substitute a franchise 
ta -4,.. for the privilege of itsing public places, it 
hould " }mbra all a11d e "elude no11e ,vhose co11-
lition and ,va11ts rc11dor such legislation equally 
appropriat to them as a cla s.'' 

It is r pectfully urged tl1at this Act is uncon-
titutional b au e, i11 the language of 1r. J11stice 

G rri 011 "it arbitraril.,r eparates some persons 
* :!(, * from oth r llpon ,,,,hich, but for such 
limitation, it would operate.'' 
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POINT II. 

Sinc·e the Gross Receipts Tax Act of 1919 im-
poses a franchise tax in lieu of state, county, 
school and local taxation of public utility person-
alty, respondents are under no duty to collect and 
pay over taxes on this property under the 1922 
Road Tax Act and the 1923 Institutional Tax 
Act, which provide for a levy on all property on 
which municipal taxes are assessed and collected. 

The controversy depends largely on the inter-
pretatio11 ,vhich is to be given to Chapter 25 of the 
Laws of 1919, providi11g for the taxation of the 
gross receipts of public utility companies, as a 
substitute for the mixed system of property and 
franchise taxes which had existed thereto£ ore. It 
,vill be helpful, there£ ore, to examine the legisla-
tive background of the Act of 1919, with a view to 
determining ,vhat elements of the tax system af-
fecting public utility corporations it ,vas intended 
to alter. 

A. 

Legislative Background of Gross Receipts Tax 
Act of 1919. 

First, then, how was the property of these cor-
porations taxed in 19181 By Section 2 of P. L. 
1906, Chapter 290 (4 C. S., p. 5284), dealing with 
street railway corporations, and by Section 2 of 
P. L. 1900, Chapter 195 ( 4 C. S., p. 5298) as 
amended by Chapter 17 of P. L. 1917, dealing 
with other public utilities, the real and personal 
property of such public utilities were subjected to 
assessment b tl1e local authorities and taxation • 
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at the local rate . Since the sections vary only 
in a f , immaterial words, it will suffice to quote 
ection 2 of the 1900 Act : 

"The r pecti e as e or or officers, hav-
ing lik po,Yer a11d du tie to perform, in eacl1 
ta '"i11°· di trict i11 thi state shall each year as-
c rtai11 the Talue of such property in, upon or 
under a11y public treet, highway, road, lane or 
other public place in each taxing district, and 
the value of the property not o located; ,vhen 
o a c rtai11ed all such property shall be as-
e sed and taxed at local rates as no,v pro-

vided b la,v, and all proceedi11gs for appeal, 
re ie,v and collection no,v available shall re-
main applicable.'' 

By Section 5 of each of these acts these l1tility 
companies ,vere, in addition to the tax on real 
and personal propert)r, subjected to a franchise 
tax of a stated percentage of their gross receipts. 
Tl1e proce d of thi tax were apportioned to the 
ta ing di tricts in tl1e proportion that the value 
of public utility property within their limits bore 
to the total value throughout the tate. 

Botl feature of th e acts ent red into the de-
termination of the local tax rate . The City of 

e,, ark, for xample, in estimating its revenu s 
from Ol1rce other than local taxation, included 
its probable proportion of the franchi e taxe . On 
the oth r ha11d, in arri ing at the llm ,v l1ich it 
l1ad to rai e by local taxation the city was re-
ql1ired under variou tatutes to include amounts 
for tat and county purpo e . These sum w re 
apportion d to the city on the ba is of it total 
taxable ratable , including the property of pl1blic 
utilities. The local tax rate wa obtained b T • 

1iYidin°· the total ratables into the um to be 
re i 1 for local, count. , an l tate pnrpo._ PR. 
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To make this method more co11crete, let us 
assume that Newark in 1918 had real property 
assessed at five hundred million dollars, one hun-
dred million . of which belong~ed to public utilities; 
also that it had sixty millions of personal prop-
erty, ten millions of which belonged to public 
utilities. We will assume further that Newark's 
proportion of the franchise tax on gross receipts 
amounted to five hundred thousand dollars; that 
it had to raise four mills on each dollar of the 
value of its real and personal property under 
State Road, Bridg 4 e & Tunnel and other acts; that 
it had to raise two and one-half million dollars 
under county taxes; and that it required seventeen 
million dollars for its local needs. The following 
table would represent Newark's tax rate: 
Total taxable ratables (including 

public utility property)------------------ 560,000,000 . 
. 004 

Four 11:ill Tax for state purposes _____ _ 
For County purposes ___________________________ _ 
For local purposes _______________________________ _ 

Less estimated proportion of fran-

2,240,000. 
2,500,000. 

17,000,000. 

21,740,000. 

chise tax______________________________________________ 500,000. 

Net amount to be raised____________________ 21,240,000. 
560,000,000 ) 21,240,000. ( 3.79 

16,800,00000 

4,440,000000 
3,920,000000 

520,000000 
504,0000000 

16,00000000 
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The rate thus obtained is the municipal tax rate 
at ·\vhich the public utility property, as well as all 
o lier ratable would have been taxed by the City 
of e,vark in 1918 under our hypothetical figures. 
Out of the proceed , the city would have paid to 
th State and County officials the sums appor-
tion d under statutory enactments for their re-
pecti, e purposes. 

B. 

Analysis of the purpose of the Gross Receipts 
Tax Act of 1919. 

111 1919 the legislature passed the Gross Re-
eipt Tax Act. After reciting the franchise taxes 

in effect under P. L. 1906, Chapter 290 and P. L. 
1900, Chapter 195 as amended by P. L. 1917, Chap-
ter 17, thi tatute provides in section 1 as follows: 

''In addition to the franchise taxes which 
ar impos d 1111der and by the acts hereinbe-
f ore recited, there shall be levied and assessed 
upo11 gro s receipts of street railway, trac-
tion, gas and electric li 0 .. ht, heat and power 
corporation , a11 additional annual tax at the 
av ra 0 • rate of ta ration of this State as com-
put d and fi e 1 by the State Board of Taxes 
and A e me11t under the provisions of chap-
t r 82 of the La,v of 1906, which additional 
ta ... -r hall b levied and a se ed upon the 
0 T r c ipt of uch corporations from their 
bu ine o er, on, in, throug"h or from their 
lin , ,vire or main , in the State of New 
,J r . r, for the y ar ending December thirty-
fir t n xt pr cedin°·, and hall be apportioned, 

... -re pt herein et forth, paid and collected 
i11 th ame manner and at the same time as 
th aid franchi e taxe are apportioned, paid 
c nd coll cted , ith the same rights of review 
a11 l c pp al, and ubject to the same penal-
ti , and ,, ith tl1 ame remedie for enforce-
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ment and collection as are by la,v made ap-
plicable to said franchise taxes; which addi-
tional tax hereby imposed shall be in lieu of 
all State, cou/Ji.ty, school and local taxation of · 
all tJersonal pro1Jerty, and of all railways, 
tracks, rails, ties, lines, wires, cables, poles, 
pipes, conduits, bridges, viaducts, machinery, 
apparatus and equipme11t, notwithstanding 
any attachment thereof to lands or buildings, 
held and owned by any such corporation.'' 

The la11guage of this sectio11 is unequivocal. 
Its effect is to withdraw the personal property of 
public utility corporations from the general class 
of personalty subject to taxation by municipalities 
for tl1eir own purposes as well as for county and 
state purposes, and to place this property in a 
special category. The legislature substituted for 
the 1)erso11al property tax theretofore in force an 
additional fra11cl1ise tax 011 gross receipts at the 
average rate of taxation of the state as computed 
by the State Board of Taxation. 

In Salem & Pennsgrove Tractio111 Co. v. State 
Board of Taxes & Assessments, 97 N. J. L. 386, 
the constitutionality of the Act of 1919 was ques-
tioned (not on the issue argued in Point I of our 
brief, but on the ground that the act attempted to 
tax personal property other than at its true 
value). This court, in fixing on this clause as 
determinative of the legislative intent, said, in an 
opinion by Mr. Justice Trenchard: 

'' There is nothing in the act in question 
which discloses a legislative intent to tax 
propert:y. 011 the co11trary, the title of the act, 
the preamble, a11d the body of the act all dis-
close tl1e legi lative intent to exempt personal 
propert belo11ging to the clas e affected, 
from taxatio11, a11d to substitute i11 lieu thereof 
an additional license tax for the 'Use of the 
streets by imposi11g an additional annual tax, 
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at the average rate of taxation of this State, 
a omput d a11d fL ed by the State Board of 
Taxes and Assessments. In other ,vords, tl1e 
Legi lature has said first, that under tl1e pro-
visions of the 1906 act, the pl1blic l1tilities of 
the clas set forth in that act, and under the 
act of 1917, the public utilities affected by that 
act, sl1all pay a franchise tax of five per cent; 
and condly, that under the provisions of 
Chapter 25 of tl1e Laws of 1919, the public 
utilitie covered by both of these acts shall 
pay in addition to the five per cent levied upon 
the gross receipt , an additional lice11se or 
franchise tax, which, instead of having a fixed 
percentage le ied upon the gross receipts, 
hall be determined by the average tax rate of 

the State from year to year, arid that they 
shall be exempt from , all Sta.te, cou.n.ty, school 
an,d local taxation of all perso1ial property.'' 

C. 

The controversy stated. 

The ,vrit of mandamus awarded below compels 
the respondents to pay the Relator as State Treas-
urer certain urns of money alleged to be dl1e as 
taxes for the year 1924 on the public utility per-
sonal property in the County of Essex under 
Cl1apter 262 of the Laws of 1922, known as the 
State Road Tax, and under Chapter 172 of the 
La,v of 1923, known as the State Institutional 
Tax. Both acts provide that a tax shall be levied 

'' on eacl1 lollar of the value of all the real 
and per 011al prop rty i11 e ery uch munici-
palit 'Upon whi h muriicipal taxe are or shall 
b le · icd, a ed a.ri.d collected." . ( P. L. 
19.;.J2, p. 640; P. L. 1923, p. 458.) 

The co11te11tion of re po11de11ts i that after the 
I a age of the Gro Receipt Tax Act i11 1919 the 
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pl1rase '' l1po11 which municipal taxes are or shall 
be le·vied'' acquired a diff ere11t significance than 
it had wl1en employed in earlier statutes. By vir-
tue of this act the personal property of public 
utilities ,vas removed from tl1e domain of m11nici-
pal taxatio11. It was no longer property upon 
whicl1 municipal taxes could be leived, bl1t the 
local tax assessors, were required by sections 2 
and 3 to continue ascertaining and certifying its 
valt1e to e11able the State Board of Taxation to 
apportion tl1e proceeds of tl1e f ra11chise taxes in 
proportion to tl1e value of the public utility prop-
ert) 7 in tl1e several taxing districts. 

The Relator relies on the provision at the end 
of Sectio11 3 of this Act (P. L. 1919, Chap. 25, p. 
51) :-

''such valuations of said property in the re-
spective ml1nici pali ties shall, not,vi thstand-
i11g tl1e exemption of such property from tax-
ation hy reason of this act, nevertheless be in-
clt1ded in and considered a part of the total 
amount of valuation of such respective mu-
11icipalities for all other purposes, except the 
computatio11 1 of the respective mu1iicipal tax 
rates." 

The position of the Relator is that, though the 
public l1tilitJr corporations were relieved by Sec-
tion 1 from payi11g state, school, cou11ty or local 
taxes on their personalty, the proper construction 
of the clal1se at the end of Section 3 is that this 
property should nevertheless be regarded as part 
of the local valuation in determining how much 
the municipality must pay the state under variot1s 
tate taxes. 
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D. 

Respondents' construction of relevant provi-
sions of 1919 Act. 

The clan e in Section 3 above quoted a11d relied 
on b r tl1e Relator must be analyzed in the light 
of the statute a a ,vhole and ,vith special ref er-
ence to the la11gnage of the section from ,vhicl1 it 
i dra,vn. ..A_t the begi11ni11g of the very same sec-
tio11 ,ve find the words ''notwithstanding tl1e ex-
emption of l1ch property from taxation b~y reason 
of thi act" and tl1e words "tl1ereby exempted 
from ta ... yation i11 uch taxing district". These 
phra e are co11clusive of tl1e legi lative intent to 
ubstitute the gross earnings tax in place of all 

State, county and local taxes tl1eretof ore levied in 
the ·various taxi11g districts. 

v\ hat, then, did the legislature mean by the pro-
' i io11 that the -valuation of this property shall 
'' ne,rerthele be included in a11d considered a 
part of the total amou11t of valuatio11s of such 
r pective municipalities for all other purposes, 
excrpt the com1Juta.tio1i of the respective niunic-
i1Jal tax rates''? 

,,T}1at i~ mea11t b., the clau e '' except the com-
putatio11 of the re pective munici1Jal tax rates'' 1 
It is ig11ificant that the provision at the end 
of ctio11 1 of the Gro Iieceipt Ta Act 
tat that thi tax l1all be "in lieu of all State, 

cou11t:y, chool a11d local taxation.'' The word 
"local'' a11d 11ot "mu11icipal'' is used to desig-
1 ate the ta ... es rai ed to meet tl1e purely local 
need of our municipaliti . Why the 11 e-of dif-
ferent terms, unless the legislature intended a 
liff re1 c i11 m a11i110-:• If ,v l ep i11 mind the 

fact that the municipalities or taxing districts are 
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deputized tax-collecting ag~ents, acting under the 
taxing~ authority of the State, we are led to con-
clude that the •• respective mu.nicip ·al ta.x ra.tes'' 
referred to are the rates computed only after ap-
portionme11ts for state and county purposes have 
been added to the local needs. The clause in ques-
tion therefore means that the valuation of the 
personal property of public utility corporations 
is not to affect any of the figures which enter into 
the computation of municipal tax rates, whether 
the figure be the net sum required for State, 
county and local purposes, or the valuation of 
ratables by which this sum is divided to ascertain 
the municipal tax rate. 

If, in '' the computation of the respective munic-
ipal tax rates'' this public utility property is not 
to be taken into account, this clause is consistent 
with the clause at the end of Section 1 which ex-
pressly states that the Gross Receipts Tax is im-
posed in lieu of all State, county, school and local 
taxation, since the amounts apportioned to each 
locality for these purposes do enter into the com-
putation of the municipal tax rates. But, if the 
contention of the Relator is adopted that the State 
officials properly apportioned to the County and 
that the latter should in turn have apportioned 
to Newark and the other municipalities a sum to 
be raised under the Road and Institutional Acts 
based on all the taxable ratables, including-- the 
public utility personalty, the valuation of this 
property would have entered into the computa-
tio11 ·of the municipal tax rates, contrary to the 
provision of the statute. 

Section 4 of the Act of 1919 contains a most 
significant indication of the legislative inte11tion, 
in the following language: 

'' It shall be the .duty of the collector or 
other officer having custody of collected taxes 
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in each taxing district to pay to the county 
ollector on each dollar of the value of the 

property so exempted in the first section here-
of in uch taxing district, of the corporations 
ta Ted hereunder as certified to said State 
Board of Taxes and As essment the tax of 
one mill imposed by chapter 16, of the Laws 
of 1917, for State road purposes, and the tax 
of one mill imposed by chapter 51, of the 
La\\ of 1918, for inter tate bridge and tun-
nel purposes, the same as if this a,ct ha.d not 
bee1i passed.'' 

Why should the legislature have specifically 
impo ed an obligation on the local collectors to 
pa.,r these taxes to the state on this personalty 
al o, a if the Act of 1919 had never been passed, 
unle it intended that the substitution of the 
gro receipts tax in lieu of all State, county, 

chool and local taxes was not only to release the 
p11blic utility corporations from the obligation to 
pav uch taxes to the municipalities, but also to 
r Ii e th municipalities from the obligation of 
including in the computation of their tax rate the 
per onalt 110w exempted thereby. Section 4 
in the light of the entire act means that although 
mu11i ipalitie ,vere not after 1919 to include the 
publi utility personalty in determining how much 
th &I mu t pay the county for the benefit of the 

tat , it er ated an express exception ,vith respect 
t th Road Ta ?" of 1917 and the Bridge and Tun-
11 1 ta"" of 1918. 

But if the Relator' i11terpretation of section 3 
i ou11d, the lo al a e ors were already under 
obli ·atio11 to include this property in the total 
Yaluatio11 ''for all other purpose '', one of which 
,,Ta~ rtai11ly the payme11t of levies under State 



19 

tax acts. Why, then, did the legislature expressly 
require the payment of these two taxes on this 
class of property1 The inclusion of this section 
was unnecessary, if the legislature intended by 
the clause at the end of section 3 what the Relator 
claims it intended. The true construction of sec-
tion 4 gives it the qualities and effect of a saving 
clause. The Road and Bridge & Tu11nel Acts had 
been passed to raise revenue over a period of 
years to meet definite commitments of the State. 
As a consequence of the withdrawal of public 
utility personalty from liability for property 
taxes by the 1919 Act, the revenues for Road and 
Bridge & Tunnel purposes would have been de-
creased pro ta .nto. To prevent this result, the 
legislature added an extraordinary provision. 
We characterize it as extraordinary because it 
requires the local authorities to pay the taxes on 
the value of public utility personalty under the 
aforementioned Road and Bridge & Tunnel Acts 
despite the fact that they were deprived of the 
power of taxing this property. 

Employing the hypothetical figures used in 
illustrating the manner in which Newark obtained 
its municipal tax rate in 1918, the effect of the 
1919 Act can be stated as follows: 

$500,000,000 Realty-taxable for state, county 
and local purposes. 

50,000,000 General personalty-taxable for 
state, county and local purp ·oses. 

10,000,000 Public utility personalty--riot tax-
able for state, county and local pur-
poses, but to be included in deter-
mining apportionment to city of 
burden under Road Tax of 1917 and 
Bridge & Tunnel Tax of 1918. 
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E. 
The Road Tax of 1922 and the Institutional Tax 

of 1923 do not contemplate a levy based upon the 
inclusion of public utility corporations. 

The 1917 Road Tax Act expired in 1922, and the 
leo·i lature passed to fill its place Chapter 252, P. 
L. 1922, \vhich is one of the statutes involved in 
the ca e at bar, and which, as we have seen, pro-
vided for a tax to be levied '' upon all real a11d 
per onal property upon which municipal taxes are 
or shall be assessed, levied a.nd collected.'' The 
other tatute with ,vhich ,ve are concerned, Chap-
ter 172, P. L. 1923, provides similarly for the levy 
of a tax of one-half mill upon '' each dollar of the 
value of all real a11d personal property upon . w·hich 
1nu11icipal taxes are or shall be levied, assessed 
and collected." These statutes do not contain 
a11 T language extending their operation to any 
property e empted from municipal taxatio11 by 
prior act . The saving~ clause in section 4 of the 
Gro . R ceipts Tax Act ref erred to two specific 
statute , and doe not after these acts have ex-
pir d, li e on to cover similar acts, as the Relator 
co11t nd . Tl1e pri11ciple that diverts tax laws 
''mu t be c 11 idered a constituting one stem'' 
i applicable in th interpretation of a statute. 
Bu it doe 11ot mean that an exception like section 
4 will be xt 11ded to related acts without re-
enactment. 

The R lator contends that the road tax and 
th in titution tax ,vere intended to be a sessed 
a pro id d in the franchise tax act of 1919, the 
am a. thoug~h that act had not been passed. We 
a11 find no evidence of such intention either in 
1 1919 ct or i11 the 1922 Road a11d 1923 I11 ti-

tutional Tax acts. 
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1919 Act or in the 1922 Road and 1923 I11stitu-
tional Tax acts. 

If tl1e legislature had i11te11ded to impose on 
the 1nunicipalities for a11 i11defi11ite period the ob-
ligatio11 of cornputi11g the amou11ts to be raised 
for state purposes 011 the basis of all the ratables, 
inclusive of tl1e pl1blic utility perso11ality eve11 
tl1ough not taxable, it could have done so by a 
general provision i11 the 1919 Act instead of tl1e 
limi tecl language of sectio11 4, or by specificall) 7 

stating i11 all subsequent acts to raise reve11t1e for 
state purposes that this property, thougl1 other-
,vise exempted, was to be i11cluded i11 determining 
the arnot1nts to be raised thereunder. In the ab-
se11ce of Sl1ch provisio11s the local autl1orities have 
110 ,¥arra11t to raise a11d pay to petitioner the 
amou11ts he claims under the 1922 Road Tax and 
the 1923 Institutio11al Tax. 

Responde11ts are completely j11stified i11 their 
vie,v that the perso11ality of public t1tilities is not 
"property * * * upo11 ,vhich mu11icipal taxes are 
* * * levied * * * ''. These ,vords are so clear 
i11 their mea11i11g, that the f ollo,ving pri11ciple of 
statutor ·v construction stated bv Coolev i11 l1iB .. 
,vork 011 '' Taxatior1" (p~ 450) is applicable: 

'' Bc-yo11d the , ords emplo·yed, if tl1e mean-
i11g i plain a11d i11telligible, 11either officer nor 
court is to go i11 searcl1 of the legislative in-
te11t; but the legi lature must be u11derstood 
to i11tc11d ,vl1at is plai11ly e""'rpressed, and noth-
ing the11 re1nai11 bnt to give the i11tent 
effect.'' 

Tl1e Relator cite Tir1 est Shore R.R. Co. v. State 
Board of 11ax , 92 . J. L. 332, as a11 authority 
for tl1e taxatio11 of prop rty similarly exempted. 
Th Court n1a 11ot have had the exact language 
of tl1e 1917 Road Ta r Act directed to its atten-
tion, si11ce the opi11io11 states ever al times that 
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the act pro id for a " tate tax of 011e mill 011 
the dollar of all real a11d per onal propert. '', 
omitti110· all refere11ce to the qualifyi11g clause 
"upo11 ,,-hich mu11icipal ta .. e are or shall be as-

d, le ied a11d collected". 11or over, the deci-
io11 i :fi11all re ted upo11 Cl1a pter 230 of tl1e 

I_ja \Y of 1917, i11 ,, hich the legi la ture ref erred 
to the Road Ta./· passed at the same sessio11, 
tat d that it ,va '' the legislative i11tent to effect 
uch increa e of taxatio11 upon railroad a11d ca11al 

prop rt)y, a11d to appropriate and apply such 
incr a e to tl1e tate road fund for state road pur-
po '', a11d expr ly provided for such a ppro-
pria tio11. Tl1e ab e11ce of such le 0 ·i lative declara-
tio11 i11 the act ub judice rai es the prese11t 
ontrover y. 

Furthermore, the problem of the 1Vest Shore 
ca e vYa \'\i h ther the owriers of eo·reo·ated rail-
road propert~ could be made to pa the 011e mill 
road ta~ , l1ich had b en i11cluded i11 the average 
r·:ite of taxatio11 by th State Board, ,vhereas i11 
th a at bar it i co11ceded that the public rutili-
tie. cannot be rnade to pay the Road a11d I11 titu-
ional 'I a~Te 011 a11 of their per 011alty o,vi11g to 

th Temptio11 in the Gro Receipt Act, and the 
onl~r qu 1 tio11 i ,vhether the le 0 ·i lature i11te11d d 
th . variou 1nuriici1Jaliti s ri verthelc to raise 
a1i qui -alerit uni out of the other ratable a1icl 
JJay it to th Stat authoritie for the Road a11 l 
In iitutio11al fu11d~. 

Th R lator a an alt ruati e ground co11te11d 
tl1at the ta rai d for road a11d i11 titutio11 , 
b T h u of th av ra 0 • rate of ta""Tatio11 hould 
1 u d for tho e pnrpo e~ . The f allacie _of this 
ar .. ·um 11t ar , fir t, th a umptio11 that tl1 e 
ta .. - · do nter i11to the a ra 0 • rate of ta~ atio11; 
and, oudl , tl f ailur to di tino·ui~ h bet-v{ e11 a 
1 Y 011 th prop rt it lf at the a rag rate of 
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taxation (as in the case of first and fourth class 
railroads property) a11d the taxa tio11 of gross re-
ceipts at such rate:-

(1) Tl1e authorized method of obtaining the 
average rate of taxation is to divide the aggre-
gate taxes of the state by the aggregate of the 
taxable property in the state (P. L. 1906, p. 122). 
If our co11str11ctio11 of the effect of the Gross Re-
ceipts Act a11d the later Road a11d Institutional 
Tax Acts is sound, the local tax districts are not 
obliged to raise money for the state under the 
latter acts on the valuation of public utility per-
sonalty. rrhe s11m total of taxes raised would, 
tl1eref ore, be proportionately reduced, and the 
average tax rate obtained by dividing this sum by 
tl1e total ratables for the state would not contai11 
anv f raetio11 for the Road and Institutional funds . ... 

(2) 11:oreover, under the 1919 Act it is not the 
public 11tility personalty itself which is taxed at 
this average rate, but tl1e gross receipts of tl1e 
utilities. These gross receipts in the year 1924 
fell over two million dollars short of the value of 
the public utility personalt~y ( S. C., p. 31, 1. 32 and 
1. 40). How ca11 it be said, there£ ore, that any 
part of the money received by the municipalities 
of Essex County in the apportionment of the pro-
ceeds of the Gross Receipts Tax represe11ts taxes 
raised for roads and institutions, as the Relator 
seeks to prove 1 -V..T e find no statutory authority 
for taxing the gross receipts at the rates of 011e 
mill for roads and one-half mill for institutions, as 
the Relator has done ( S. C., p. 31, 1. 33). Since 
the e ta Te are not in the average rate in that 
they ca1111ot be levied again t public utility per-
011alt r, a11d si11ce tl1is average rate is applied to 

tl1e gros. receipts of utilitie , it cannot be said 
that tl1e municipalities have received urns equiv-
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alent to 011e and one-half mills on this personalty 
in tl1e apportionme11t, which sums should be paid 
to the petitioner. 

The al> ence of any language in the 1922 and 
1923 Acts indicative of a11 inte11tion to return pub-
lic utility per onalty to its normal classification 
i11 the table of ratable for the purposes of these 
act , a11d the clarity of the mandate that these 
ta _,, e are to be levied on '' property 011 which 
mu11icipal taxes are levied'' makes the co11clusion 
inescapable that the respondents-appellants have 
no authority to order tl1e local tax officials to in-
clude a tax on this property under these acts in 
the amou11t of mo11ey which is to be raised annu-
all r b taxatio11. A for the apportionments re-
cei ed by tl1e mu11icipalities, the act has been 
strictly followed. Tl1e urns apportioned stand in 
place of tl1e amo1111t whicl1 the municipalities 
have lo t throuo-h the exemption of p11blic utility 
p r 011alty from all but tl1e francl1ise taxes, and 
petitio11er ca1111ot claim that a11y part thereof rep-
resc11t ta ~ e u11der the 1922 a11d 1923 Acts. Con-
seq 1e11tly, re pondents-appellar1ts are under no 
d11ty to collect and pa petitioner the sums de-
mand d, and the , rit of mandamus should not . 
1 ue. 

POINT III. 

The construction of the 1919 Gross Receipts 
Tax Act adopted by the Supreme Court renders 
the act unconstitutional. 

Co11c di11g, for pl1rpo e of argume11t, that tl1e 
J - mptio11 of public utility p r on alt., from direct 

Stat , count Is chool and local ta atio11 a11d the 
ub titution of a tax 011 gro s receipts i constitu-
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tional, it does 11ot follow that if the return from 
the apportionment of this tax falls below the sum 
,vl1ich this propert:r ,vould have yielded if taxed 
like any other property, the deficiency ca11 be 
shifted to the other taxpayers. 

Let llS revert to our hypothetical rou11d figl1res 
for tl1e City of Newark: 500 millions of realty, 50 
m.illions of general personalty, and 10 millions of 
public l1tility perso11alty. Let us assume further 
that statutes provide for State Road, I11stitl1-
tional, School a11d Bridge & Tun11els taxes aggre-
gating fo11r mills. U11der petitio11er 's co11tentio11 
the amol111t which Newark must pay the state 
should be computed not on 550 millions, but 011 
560 millio11s, a11d would, the ref ore, be $2,240,000, 
j11stead of $2,200,000, ,vhich respondents claim 
,vould be due the state on these valuations. 

The City of N e\"\rark: in striking~ its tax rate 
,vould add to the $2,240,000 the amounts required 
for county and local needs, deduct its miscellane-
ous revenl1es, and th11s obtain the net sum which 
must be raised by taxatio11. This sum ,vould be 
divided b)r the aggregate taxable ratables, whicl1 
the Relator admits does 11ot, since 1919, contain 
the value of the personalty of public utility cor-
poratio11s, which is listed separately in column 13 
of the 1-\.bstract of Ra tables ( see Back of State of 
Ca e). With the divisor decreased and the di i-
dend i11creased, it is obvious that a higher rate 
,vould be obtained at which the propert~v other 
tha11 pl1blic utility perso11alty is to be taxed. Thu 
the $40,000, represe1iting the 4 mills tax for State 
pur1Joses 01i public utility personalty, to ivhich re-
spo1ide1its co11ie1id the State is not e1ititled 01i a 
proper i1iterpretation of the 1919 Act, would be 
borne by the other taxpayers. 

It is true that the proceeds of the Gross Re-
eipts Tax are distributed among the ml1nicipali-
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tie i11 proportion to the valuation of the public 
11tilit)r per onalty ,vithi11 their limits. But if the 
o·ro receipts fall short of the value of this prop-
ert~r, a11d if the average rate of taxatio11 for the 
tate i le s tha11 e,vark 's rate, there is no assur-

a11ce that e-,Yark ,vill receive an apportio11ment 
,-vhicl1 \Yill leave it $40,000 to pay · the state 4 mills 
tax . 011 property, above the sum to which it 
is entitled at its purely local rate, i. e., the rate 
ordinaril levied 011 the 0 ·e11eral taxable property 
to meet it o,vn 11eeds, exclusive of tl1e state and 
cou11tv requi ition . The deficieticy would be conr 
tributPll by the taxpayers other than the p1t{;blic 
1l tili tif S. 

evvark 's actual experience under the 1919 Act 
j the h t proof of respondents' contention that 
011 tl1e Supreme Court's construction of the act 
o·ra, e inju tice ma., r ult to taxpay~ers not own-
ino· public l1tilities. The f ollo,ving table sum-
marize tl1e period from 1919 to 1925 (S. C. p. 35, 
l. 2;- top. 07, 1.1,3): 

What Tax 
Rate Would 
Hav e Been 

if Gross Amount 
Valuation Receipts Received from 
nf Public 111wzici- Tax Had Aver- Apportionment 

Ctilit::,1 pal Tax Not Been age Rate of Gross 
P crsonalt3 • Rate as Fixed in Efject for State Receipts Tax 

13,849,300.00 3.40 3.39 2.85 333.739.31 
13 932,450.00 3.75 3.73 3.26 354 354.74 
13 996,600.00 3.76 3.73 3.44 491,579.81 
14,025 000.00 3.78 3.78 3.56 502,928.85 
14 225,000.00 3.76 3.76 3.56 so ,910.03 
14,459,300.00 3.78 3.77 3.67 504,120.48 
16,398,000.00 3.78 3.76 3.72 575,997.98 

$3,271,631.20 

'rli fir t i 0 ·nificant conclu ion i that the Gro 
R r ipt Ta A t 11a 11ece itated a higher tax 
rat tl1an ,, ould ha, pr Yail d had the public 
ntility per onalty continued like oth r property 
to b ta r d for local, county and state purpo es. 

Amount City 
Would Have 

Received from 
Levy of Its 

Own Tax Rate 
on Public Util-
ity Personalty 

$469,491.27 
519,680.38 
522,073.18 
530,145.00 
534,860.00 
545,115.61 
616,564.80 

$3,737,930.24 
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This result is readily understandable. Section 4 
of the 1919 Act required Newark to pay the State 
the 1917 Road Tax and the 1918 Bridge and Tun-
nel Tax on this exempted property as if the act 
had not been passed and this property had re-
mained taxable. Thus Newark had to raise for 
State purposes the same taxes as in previous 
years, but with a smaller total ratables from which 
to raise it. As we stated previously, a smaller di-
visor (aggregate taxable ratables) and either a 
constant or an increased dividend ( amount to be 
raised for State, county and local purposes) re-
sults in a higher rate. And since this higher rate 
was levied on property other than public utility 
personalty, the increased burden of .01 of a point 
to .03 of a point was borne by the general tax-
payers. It is an indication of the effect of the 
Gross Receipts Act that even in 1924 and 1925, 
when Newark refused to include in the amount to 
be raised 1 ~2 mills for roads and institutions on 
the value of the public utility personalty, the tax 
rates nevertheless exceeded by .01 and .02 of a 
point respectively the rates which would have pre-
vailed but for the exemption created by the Gross 
Receipts Act. · 

The second significant fact is that the amount 
,vl1ich N e,vark received from the apportionment 
of the Gross Tax fell considerably below the su1n 
the City would have realized from the levy of its 
own municipal tax rate on the public utility per-
sonalty. This is also readily understandable. The 
average rate of taxation for the State has con-
sistently been lower than Newark's rate (see table 
above). In 1924 it was 3.67, whereas Newark's 
rate was 3.78. Of the proceeds derived from tax-
ing at the rate of 3.67 the gross receipts of $94,-
260,555.93 for 1924 ( over two million dollars less 
than personal property valuatio11 for 1924,-of 
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$96,437,373.43), Newark received $504,120.48 as 
its apportionment. From this sum the Relator 
claims the city must pay all the State taxes on 
the valuation of the public utility personalty, and 
retain the balance as compensation for being de-
prived of the right to tax this property to meet its 
own needs. 

Let us compare with this the figures that would 
have obtained had the Gross Receipts Act not been 
in force in 1924. In the amount to be raised would 
have bee11 computed all the State taxes on all 
ratables inclusive of the public utility personalty. 
Nothing would have been deducted from this 
amount as anticipated gross receipt tax apportion-
ment. Nevertheless, the rate would have been 3. 77 
instead of 3.78, owing to the considerable increase 
of the divisor by the amount of the utility per-
sonalty. And the taxation of this property at 
3.77 per hundred dollars of valuation would have 
netted the city $545,115.61-or $40,995.13 more 
than it derived from the Gross Receipts Tax ap-
portionment. Since it is Relator's contention 
that the city must, despite the Act of 1919, pay 
the state for 1924 on public utility personalty the 
same amount it would have had to pay if the act 
had not been in force, it is apparent that as a 
result of the Act of 1919, the City of Newark is 
deprived of an equalizing contribution from the 
owners of public utility personalty of an addi-
tional $40,995.13 towards the common tax burden 
for 1924. The correlative increase of the burden 
of the other taxpayers which necessarily res11lts 
from the substitution of a smaller franchise tax 
for the previously existing property tax and from 
the alleged reservation that state taxes must nev-
ertheless be paid by Newark on the value of this 
property is, we sumbit _, 11nconstit11tionnl, since the 
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act in effect amounts to a withdrawal of certain 
corpora.te property frorn taxation and a saddling 
of its farmer bu,rden, or a part of it, on the gen-
eral public. 

By deducting from the amou11t which the city 
,vould have derived bv the levv of its ow11 tax 011 
tho exempted property f ro1n 1919 to 1925 
($3,737,930.24), the sum "'rhich it received during 
this period from the apportionment of the Gross 
Receipts Tax ($3,271,631.20), we fi11d that certain 
public utilities have, b:r being relieved from tax-
a tio11 of their personalty by the City of N e,vark 
for State, col111ty a11d local pt1rposes, saved 
$46'6, ,2«99.04. Tl11:s sum has, of course, been. saied 
at the ex[Jensc of the other taxpayers of N eivark, 
ivho hai e contributed arid are being made to co11r 
tribute 1nore tha1i their just share to niake up the 
sum dernarideil for State, co1,uity an,d local pur-
1JO c:es 01i a valuatio111 which i1icludes the exenitJted 
public utility property. 

Bnt tl1is u11equal distributio11 of the b11rde11 re-
sulting from the exemptio11 of public t1tility per-
so11alty from direct taxatio11, ,vould be perpetu-
ated a11d probably aggravated if the Supreme 
Court' constructio11 of the act is adopted, for the 
itJr ,vould thc11 l1ave to pay more state taxes on 

11on-taxable propert. tha11 it ,vas compelled to 
pay nuder the 1917 Road and 1918 Brido·e & Tu11-
11el Act , b3r virtue of Sectio11 4 of the ..._L\.ct of 1919. 
rrhe R la tor' co11tentio11 , ith refere11ce to the 
1922 Road Act a11d the 1923 I11stitl1tional Act 
,, .. ould, if u tained, be equally applicable to all 
other State ta T statutes. Ne"' ark and all other 
m1111icipalitie ""Tould be able to pay these State 
ta .re onl by increa ing· tl1e contributio11 from the 
r mai11der of the property owners. 
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rro nf orce a payme11t for ex mpted utility per-
011alty· i ju t a u11co11 titl1tio11al as to include 

1 o·all e... mpt property in fixi11g a11 estate tax. 
What cannot be taxed directly cannot be made 
th ba i of an i11direct co11tribution by the mu-., 

11i i pali tie . 
U11der Chapter 265 of tho La,v~ of 1918 ba11k 

tock i taxed at the rate of ¾ of one per cent in 
lieu of all other tate, count and local taxation. 
Sur 1 tl1e Relator ~ill not ar 0 ·ue that thi ex-
empted property should be included in determi11-
ing the amou11t to be rai ed b ml111icipaliti for 
State purpo . Tl1e l111co11 titutionality of call-
ino· 011 th ta.,.rpay rR of :N" e,vark or a11y other mu-
nicipality to pay State taxes on public utilit __ per-

011alt~y ,vhich is not itself taxable is equally 
appar 11t. It i equivale11t to calli11g 011 one class 
of 011s (non-owners of public utilities) to pay 
a part of the tax of another cla ( certai11 cor-
porate o,, ner of utilitie ) . 

We ur 0 ·e, th r fore, that of the t,vo interpreta-
tion of the la11°·ua0 ·e of the Act of 1919 pres nted 
to the ol1rt, '' the one that renders the act con-
titntional , ill ( hould) be d m d to e.,. pre 

tl1 1 g-i lati e int nt. '' Coniniercial Trut t Co. 
v~. Ilud~o1i Ta Board, 7 . J. L. 179, at 184. 
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POINT IV. 

It is respectfully submitted that the grounds 
here argued require a reversal of the judgment 
of the Supreme Court to the end that a judgment 
may be entered in favor of respondents dismiss-
ing the writ of mandamus. 

(7711) 

Respectfully submitted, 

ARTHUR T. VA DERBILT' 

Attorney and counsel for respond-
ents-appella11ts, Richard W. Booth, 
County Treasurer of Col1nty of 
Essex. 

JEROME T. Co GLETON, 

Attor11e3r and Counsel for respond-
ent-appella11t, The Board of Com-
missioners of the City of Newark. 

P,rn<li~·k Press, luc., 22 Thames St., .i: ew York, U. S. A. 
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NEW JERSEY 

Cou t of Errors and Appeals 

THE ST TE) EX REL.) WILLIAM 
T. READ) STATE TREASURER) 

Relator-A ppellee) 

V. 
, On 

THE BoARD oF CoMMrssro ERS \ 
OF 1'HE CITY OF NEWARI{ A D 
R. W. BooTH) TREASURER oF 
THE Cou TY oF EssE ) I 
THE ST TE OF E\V J ERSEYJ 

Respondents-Appellants. 

1anclan1 u . 
\ppeal. 

BRIEF OF ATTORNEY-GENERAL FOR 
RELATOR-APPELLEE. 

Facts. 
Under the provi ion of Chapter 262 of the Laws of 

1922 the Trea urer of E e County on January 13th, 
1925, pa· cl to the tate Trea urer for the tax of 1924 
for road 1,029 054.99. The State Trea urer claims 
that th re wa clue for the year 1924 the urn of 1,051,-
000.59 lea ina- a balance clain1ed to be due of $21,-
94- .60, or, in th alt rnativ , 1,050,423.61, lea vino- in 
the latter ca e a balance clue of 21,368.62. 

ncler the provi ion of Chapter 172 of the Law of 
1923 the Trea urer of E e County on July 1, 1924, 
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paid n account to the State Treasurer, for the fir t 
half f the year 1924 in titutional tax for Morris Plain 

tat II pital, 258,806.49, and the remainder for 1924 
JI January 13th, 1925, 258,806.49, in the aggregate 
'517,612.9 . ,.fhe tate Trea urer claims that there 

wa clue for th y ar 1924 the 11111 of $528,585.78, leav-
ino- a balance clain1ecl to be clue of $10,972.80, or, in the 
alt rnative, ""'2 ,207.29 ., leaving a balance claimed to be 
clue in the latter ca e of 10,684.31. 

Th t\vo tatute above cited place the duty upon the 
County tfr a ur r to pay ov r to the State 'frea urer the 
111011 y collected fron1 the ta rino- di .. trict when and as 
recei eel f ron1 the c llector or other officer ha ing 
the cu tody of collect cl ta .,- in the taxing di. trict of 
th C untv. _, 

The an1ount clai111ed to be clue fron1 the ta ing di -
trict f th ity of e\vark, a it hare of the road 
ta r f r that year, an1 unt cl t 635,498.88 by one 
111 th cl of a e 111 nt, or by the alternative n1ethocl 
h r inafter t forth 635,172.50. The amount paid by 
th unty Tr a ur r a rec ivecl by hin1 from the ta -
ing di trict, an1ountecl to '621,039.58, leaving a balance 
du a clain1ecl fron1 \vark of 14,459.30, or by the 
alt rnativ 111 th cl, 14,132.92. 

1'h an1 unt clain1ecl t be due fr n1 the taxino- dis-
trict f th City f wark, a it hare of the in-
tituti nal ta r for that year, an1 unted to $319,559.37, 
r by th alt rnativ n1 thocl h r inafter et forth, 319,-

,... . .1 . Th an1 unt paid by the County Trea urer as 
b hin1 fr 111 th ta rin a- di trict, amounted to 
.72, 1 av;no- a balanc clue a claimed from 

~·ark of 7,.-29.6: payal le in half yearly in tall-
111 nt , r 7,0 6.46 1 y the alternati n1ethod. 

Th r i , in th alt rnative a prayer contained in the 
\\ rit in ·olvino- cliff rent 111 th cl of a e ment re ult-
ino- in lio-htly cliff r nt an1ount dealt , ith in the latter 
1,art f thi l ri f · 1 th an1 unt are t forth abo e. 
The tatutc in 1017.Jcd arc capable· of bearing one of two 
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constructio12s as to the nzetlzod to be used in a se ing 
the State road and State institutioJZa! taxes. 

,_fhe road ta ., r i a one 111ill tax, and the in ti -._utional 
ta r i a hal f-n1il1 tax. 

\.pplication was n1ade for a peren1ptory writ of n1an-
clan1u to i ue out of the upren1e Court, directed to the 
o-overning body of the City of evvark and the County 
'J rea urer, con1n1ancling the Board of Con1n1i ioner of 
the C~ty of ewark to cau e to be paid to the County 
,_frea urer the balance clue and unpaid of each ta , with 
i per cent intere t, on the road tax, fron1 Decen1ber 

20th, 1924, to elate of pay111ent; and ,vith the an1e in-
tere t on the in titutional ta r till ren1aining clue on one-
half th reof, from June 23th, 1924, and the ren1aining 
half thereof fron1 Decen1ber 25th , 1924, to elate of 
payn1ent, and con1n1ancling the County Trea urer to 
pay the balance du ,vith intere t a received by him 
,vithin ten lay therea~ter , to the State 1 rea urer . 

pplication for in1ilar writs again t the governing 
boclie of the ren1aining taxino- di trict of E ex 
County, in different a111ount of n1oney, are, by tipula-
tion, dependent upon the juclo-n1ent rendered in thi ap-
plication. 

The road act require each n1unicipality to pay it al-
l tn1 nt, a a e eel and collected, to the Cou :nty Trea -
urer n Decen1ber 15th of each year , an l require the 
County 1'rea urer to pay the taxe o recei eel to the 

tate Tr a ur r on or before Decen1ber 20th thereafter. 
The in titutional ta r act require the officer in the 

taxing di trict, ha ing the cu --tocly of collected ta e , to 
pay th fir t half to the County Trea urer on June 15th 
and th r 111aincler on Decen1be~ 15th of each year, an 1 
requir the County 'l'rea urer to pay the ta .,r o r -
ceiv cl n -June 25th and Decen1ber 25th each y ar to 
the tate Trea urer. 

Th road act of 1922, chapter 262, b ection 17 (a), 
pao-e 640, tc., pr id that b ginnino- with the ear 
1 23 that th re hall be a e eel ach year and levied 
and c 11 ct 1, in each f the n1unicipaliti of the conn-



4 

ti f thi tate, a ta r ufficient to meet the interest 
on all out tanclin a bond , propo ed to be i sued in the 
cal ndar year in Vv' hich the ta i to be rai ed. The levy 
and a e n1ent i required to be n1ade upon all the real 
and p r anal property in every uch municipality upon 
\\·hich 111unicipal taxe are, or hall be, a e ed, levied, 
and coll ct cl, in the an1e n1anner and at the ame time 
a other ta re upon real and per anal property are 
a eel, levied, and collected, and require the govern-
in o- body of each n1unicipality to cau e the taxe to be 
paid to the County Trea urer a received by him. Sub-
clivi ion ( b) of the ection provide that when the rate 
i , by 111illaae on the dollar of valuation, it hall apply 
to the aluation ba i of the current year, and requires 
the on1ptroll r of the Trea ury to certify the millage 
' O calculat cl to the County Trea urer of each county 
and the County Board of Ta ration. The County Board 
i, th n requ · r cl to include the millage on the dollar of 
valuation o c rtifiecl, in the current tax levy of the 

veral ta Tina di trict of the county, in proportion to 
the ratal l a a certain cl for the current year. 

The in tituti nal ta.. act of 1923 authorize a tax for 
th benefit of th tate Ho pital at Morri Plain , to be 
1 vi cl, a eel, an 1 c llecte 1, for the year 1924, at the 
rat f on -half of a 111ill on each dollar of the value of 
J.11 th r al and per nal property in e ery municipality, 
up 11 \Yhich 111unicipal ta re are or hall be levied, as-

cl, an 1 coll ct l, in th an1e 111anner and at the 
·a111 ti111 a th r ta ur n real and per anal prop-
erty ar n \V 1 vied, a e cl and collecte l. When col-
le t cl th ar to 1 paid over into the tate Trea -
ury, a ab v tat cl. 

'fh r ad ta .. and the in titutional ta r are in imilar 
t r111 in -- far a c nc rn th 1natter of controver y in 
t hi ~ applicati n. 

'fhe E .. e .... 
'1 r a ur r n t t 
er v rnin o- b lie ;:-, t, 

ing th it f 

unty Coun el ha a lvi eel the County 
pay t th tate Trea urer, and the 

f t\ enty-two 111unicipalitie , includ-
\Yark, C 111p ino- the ta ring di trict 

I 
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of E ex County have declined and failed to pay the bal-
ance due as clain1ed in the alternative writ. The variou 
coun el for the re pective districts have ao-reed, by 
·tipulation , that the matter may be prosecuted in the 

proceedino-s again t the Board of Commis ioner of the 
City of ewark and the County Treasurer. 

I. 
May the PersC?nal Property of Public Utilities be 

Taxed for State Purposes Under the Act of 1919? 

The que tion involved is whether or not the valuation 
of the per onal property of public utility corporation , 
u ing or occupying public streets, shall be included in ·the 
valuation to which the rate of one n1ill in the road ta , 
and the half-mill in the in titutional ta , wa applied, 
or in tead1 that the a.1nou.nt actually received by C'Z -
arll froni gross receipts for road purposes hould be 
paid. The amount, therefore, of the balance claimed to 
be due in each case can be determined, a to each ta ing-
<li trict, by applying the proper rate nan1el , the 111ilJ 
or the ha1f-mill, to the value of uch per onal property 
of uch public utility corporation , a i et forth in 
column 13 of the table of rateable for the vear 1024 .. 
f r e\vark ( see tal le in tate of the ca e), or by the 
alternative method in , lightly maller an1ount a h re-
inafter et forth. 

Chapter 25 of the Lavv of 1919 provided for a fran-
chj ta additional to that alrea ly being a e --eel an-
nually on the gro receipt of public utilit., ~ corporation -
a enumerated therein, u ing or occupying public , treet , 
hiah, a., , road , or other public place , in lieu of ta ... a-
tion ,f the per uonal property in the municjpalitie , \Yhich 
hacl thcr t for be n ta ed in the re pecti e n1unicipali-

uch additional f ranchi ~ e ta or licen . e f , ,va in 
lieu f all ta .. e for tate county. chool, and 1 cal pur-
p e on uch prop rty. 
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ect1 n 2 o f the 2ct requi reel, ho,vever, that the an1e 
ya]uati on ,' and return should be 111acle bv the essor 

• ' 

in each ta . ~ing· di trict, ancl that the f ranchi e taxe 
~h ulcl 1 e ap1 ortioned in the an1e n1anner and on the 
, an1e l;a ' i:, a thouo-h the tatute had not been passed, 
and 'ecti _n 3 required the a e, ing body in each taxing 
di ·trict t · annually a certain the value of all the per-

nal pr operty of uch corporation and to certify then1 
in the an1c 111anner and at the , a111e tin1e a other,i\Ti e 
r )quir ~d, fe r the purpo e of the apportionment of uch 
f ran chi e ta ~re ,. 

ection 2 0£ the act provided that the valuation of 
.. \ u ,!z personal pro pcrty) of such corporations) ta~red on 
gros.. receipt huuld _, JZC7JCrtlzeles ) be included in and 
consider d part of the total ... aluations of such respcc-
tii 'c 111unicipalitics for all oth er purposes ex·cept the conz-
j,ufation of the rcspccti7,,1e niunicipal ta.~1.: rates. 

-'-t the ti1112 of the enactn1ent of thi additional fran-
chi ta act on gro receipt , of l)ublic Utility Corpora-
tion ' , in lieu of ta e , a e d on the per anal property 
c, [ 'nch c rporation ' , there ,vere in force a road ta r 

a 't and an inter- tate bridge and tunnel tax act, re...,pec-
t1vely de ' i0 ·natecl a Chapter 16 of the La,v of 1917 and 

~hapt r S 1 of the La,v of 191 ., and ection 4 of the 
adcliti nal f rc~nchi ta r act of 1919, pro ided that the 
ld .,r f ne 111ill i111po d in ach ca e, under the pro-
VL ' l 11,' f 'aid road 3.Ct and bridge and tunnel act 
:houlcl b paid in ach ta _r1ng di trict, by the officer 
havinff cu 't ly f the fund to the County Collector on 

a h dollar f th valu of uch property of the cor-
pnrat i0n ' O p , ~en1pt cl, the 'a1ne a if the aid act had 
nt t been 1 a , ed . 
. rrhe trrc·1.,ur y Departt11 ent of the tate ha b en ad-

\ i ,eel that the Le;>-i. latur in enactin o- the "dditional 
f r an 'hi . ta.,- ac1 ( Chap. P. L. 1919) intend cl, in 
i111po.,i110-the ;).dditional f ranchi e ta>, that State coun-
ty and 'Ch < l ta ., ~e , haul cl be in1po l in the an1e n1an-
n 'r, and up n the a111e valuati n , a had b en don 
prior t the act f 1919. 1 he act relieved uch per anal 

• 
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property from tate, county, chool and local ta ation, 
lJut or,Jvirle . , neverthele. s, that the vaiuation of "'Uch 

J . 

property hould be included in and con idered part of 
th total valuations of the re ·pective municipalitie for 
all other purposes except the computation of the munici-
pal ta r rate, ancl that intention i empha:::-ized by the 
fact that the L-egi lclture specifically provided that under 
the road act of 1917 cind the Bridge and trunnel ct of 
191 , nnder ,vhich ta ., e ,vere then being a .. e. eel for 

· road, briclae and tunnel purpo es, hould be impo eel by 
1he application of the n1illage to valuation , the ame 
a. if the act of 1919 had not been pa ed. 

Chapter 262 of the La,v of 1922, authorizing ta~ra-
tjon f r road purpose i. a continuation of road ta ation 
c1 previou. ly in1posed under Chapter 16 of the l,a,v .. 
of 1 17, page 41. The 1917 act provided that ta.{ e 
~hould be a es. eel annu;,1lly for a period of five . ears 
fro111 the date of its pa age, nan1ely, during th __ ear 
] ( 18 to and incluclino- 10?2; ta ation for the , an1e pur-
pc, e br1n? continued under the ct of 1922 commencing 
\Yith the v ar 1923 . ., 

tfhe earlier ct of 1917 provided that there hould 
Le a sc eel, levied and collected in each of the 111uni i-
palitie of the counties of thi tate, a ta~ of on n1ill 
en ach dollar of the value of all the r al and per .. onal 

· property in every . uch n1unicipali1y, upon ,vhich munici-
1,al ta .re are, or h~ll bel a e eel, ~e i cl and collect d, 
and required then1 to be a e ed, levied, and collected 
in the _ an1 n1anner and at the an1e tin1e a other ta e 
upon .real and per onal property ,ver then a e ed, 
levied and collected. The officer, ha ing the cu tody of 
th coll ct cl ta J~e , wa required to pay the an1e out 

f th first m ne collected to the Count Coll ctor, 
a ncl the Count Collpctor ,va required to 1 ay the ame 
to the tate Trea urer. 

trh roacl act of 1917 a ubject to the construction 
• 

of th Supren1e Court in th ca of Gillen . E sc.,t" 
C~ounfJ Board of Ta_ration., at the . oven1ber Tern1 , 
1c 17 (91 . I. L. 6 Gu11z11zcre, p. 76). The C urt 
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aid that it ,va clearly a tate ta , levied upon property 
cla ified "a property upon \Yhich n1unicipal taxes are 

' eel, levied and collected." 
rrhe act ,va , al o under con ideration by the upren1e 
urt in the ca e of 'f;V st Shore R. R. Co. v. The Sta,te 

Board of TaJ:c , 92 . J. L. ( 7 Gunznzere), p. 332, &·c. 
1'he Court aid that the a t in c1ue tion provided for 
th 1 vyino- and collecting in all the municipalities of 
the tat . a ta .. of one 111ill on the dollar of all real and 
p r onal property, which, when collected in due course, 
\Ya - to l e paid to the tate Trea urer, to be placed b., 
hin1 in the tate Road Fund. The in istence of the 
variou: pru ecutor ( the railroad ) ,va , that in o far a 
th return , by the n1unicipalitie to the tate Trea urer 
inv lvecl an incr a ing of the tate tax impo ed upon 
thc.111 they ,, ere illegal and voi 1, that the contention , a 
ba d upon the variou railroad enactn1ent , hich under 
tl ettl d policy of the tate, ub j ected them to a State 
ta .. in lieu o f the local ta r in1po ed by the variou tax-
11~ o- di trict in \\·hich uch propertie are located, and 
furth r that ,, ·hile the additional ta for road ,va to 
h C 11 ct'-'d f ron1 all th ta .. rable r ' al and per onal prop-
erty in the tate it could not legally be e acted fron1 
the111 L cau of th particular tatu the railroad occu-
pi d und r the 1 o-i --lati n particularly effecting then1 and 
ref rrecl t in th pinion. 'rhe Court aid that the i ue 
\\''l - \\ h th .r the tat Board, ,v h n it recei ed it total 
of l cal 111unicipal a 0 ·0 T gate for the further con1puting 
}i th tate ta .... rat ·'av rage rat of ta ation," could 

i 0-11 r th ad litional one n1ill adde 1 to the local le y 
and 111ai,.e np th tate ta rate 111inu that added factor; 
that i:, dicl th L o-i latur l y the act of 1917, evince 
an int int t i111po th additional on 1nill f ta ation 
up on th : o-r o-ated railr ad prop rty r tainecl b th 

tat f r th purp f ta .. ,.ati n, a \Y 11 a upon the 
u 11 ral rat abl of the tat a - e I locally. n ,ver-
in - that a neo-ativ t thi inquiry · \\·ould re ult in 
·1ttributino- to th 1 o-i lative 1 dy an intent to i111po e a 

tat ta .. ,. for a tate purp by a proc f elin1ina-
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tion ,vhich in it application ,vould proclu e neith r 
uniforn1ity nor equality, ancl thu run c unter to the 
Con ~'tituti nal inhibition. 

The C au.rt 'aid tha.t the act u.nd er consideration 1nu t 
be con trued a to its legislati·l'e intent in tlze light of 
all lcindred legislatt·on) adding that "the rule of con-
truction is fundanzental that 'H:lzen. di'Vers la'l ''Sare 11zade 

relating to one sub feet 11zattcrJ the 7. ,hole nzust be con-
sidered a constituling one sy te11z., and 1nu.tnall31 con-
nected one 'Z 1ith at11 other)" citino- . J. In urance Co. v. 
Jf eelcer) 37 . J. L.) pp. 282, 304. The Court said that 
tlze act of 1917 U}a 11zandatory and required the addi-
tion of the road taJ; to the local rate, thus neccs.sarilj' 
increa ing the G'l'erage rate of ta~ration 1.c,hcn the l oral 
returns are 11zadc the basis of the conzputation of t!ze 
Sta.fe Board } in accordance 1critlz the requireuzcnts of 
the supplenzent of 1906) and added) page 336: 

"It is rather to be pre urned that the Leo-i la-
ture, consciou of the legal effect and operation 
of exi tina law , pa ed the act sub judice) for 
the purpo e of effectuatino- the end that it 
languaae ·( taken in connection with leo-i lation, 
which had e tabli hed a f an1iliar and VvTell uncler-
tood policy of dealing with the ub ject of ta ra-

tion, both State and municipal) n1u t nece aril y 
effectuate, unle the pre ent. e 1uilil riun1 e tal -
Ii hed a a State policy of equality, in the di -
tribution of the public burden i to 1 e eriou 1 
impaired and di turbecl. 

"Con onant with thi view the rule of con truc-
tion ha been held to be that the mind of the 
Leai lature i pre un1ed to be con i tent and in 
ca e of a doubtful or an1biauou e ,..pre ion of it 
will, uch a con truction houlcl 1 e adopt cl a 
will make all the provi ion of the tatute con-
i tent with each other, and , ith the pre-e i tino-

bod of the la . Shaw . Macon) 21 Ga. 280; 
Foulke v. Flenzing, 13 Md. 392; Blacl, lnterp. 
of Laws, 98." 
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The Briclae and Tunnel Act, Chap. 51, P. L. 1918, 
wa f in1ilar purport to the act of 1917 and the pre ent 
act of 1922, in1po ing taxe for road purpo e , and the 
in titution ta of 1923 i of in1ilar purport to the three 
act n1enti necl. The pre ent road act and the institu-
ti nal act were both enacted ub equent to the franchise 
ta act of 1919. Prior to the enactn1ent of the fran-
chi ta act of 1919 the property a es ed for munici-
pal purp e included the per onal property of corpora-
tion u ing th public treet and place , and there£ ore 
the valuation taken to apply the one mill tax under the 
earlier roa l act and the Bridae and Tunnel Act included 
the al u of uch p rsonal property in each taxing dis-
trict; that i , the value of the property tax d for munici-
pal purpo e , a found in colun111 10 of the table of 
rateable for ach c unty ( ee table in ca e), included . 
the value of uch per onal pro pert , and the one n1ill 
rate wa applied to that un1 after the addition and de-
ducti n required by ection 510 and 511 of the ta r 

r 1 1 n f 1 1 had been n1ad . ( b tract Col . 11 
an 1 l....,.) ( Clzap. 236, P. L. 191 , p. 869.) Since the 
pa arr of the franchi e ta act f 1919, the alue u eel 
f r the trikino- of the municipal ta rate for the pur-
p of rai ing 111 ne for 1 cal purpo e doe not con-
tain th alu f the per onal pr pert of uch corpora-
ti n , but i 1i te 1 para tel in uch table in column 13, 
a , · ill b foun 1 b reference t the table of rateable 

r the ar 1924. 
Th tate Tr a ur r claim that the rate of one mill 

and n -half n1ill in the a 111 nt for the ear 1924, 
f r r ad and in ·titution purpo e , houl l be appli cl t 
th an1 aluation a wa lone under the earlier act 
f r r ad an l bridg an 1 tunnel purp e and that 

hil th \ aluati n f the per onal propert of public 
utilit c rp ration i n t t 1 u ed for triking th 
n1unicipal ta rate, it i t b u e l for all ther purpo e 

r pt r n1unicipal purp in accordance with th 
rpr t rn1 of the act f 1 19 paae 51, ec. 3, that 
u h \ aluation of uch pr p rty in the re pecti e mu-
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nicipalitie hall, notwithstanding the exemption of uch 
property from taxation by reason of this act, neverthe-
le be included in and con idered a part of the total 
an1ount of valuation of such respective n1unicipalitie 
for all other purpo es except the con1putation of the 
n1unicipal tax rate ," or else that the municipality houl l 
pay the um it actually received from public utilitie by 
the application of the average rate of taxation, a i 
done in the ca e of railroads. 

The exc ption, in the expre s tern1 in the 1919 act of 
the earlier road act tax and the bridge and tunnel :ict 
tax indicated that the Legi lature was con ciou of the 
lerral effect and operation of exi ting laws an-i when it 
u eel in the road act of 1922 and the in titution act of 
1923, the ame words as in the earlier acts, , hich were 
pecifically exen1pted fro1n the operati n of the act of 

1919, requiring that thL rate of one n1ill and one-half 
mill hould be applied thrr J1t;d1out the Sta~c 111 every 1nu-
nicipality upon the value of all the real and per onal 
property in every n1unicipality, upon which n1u11icipal 
ta e are or hall be levied and collected in the a111e 
n1anner and at th ame tin1e a other ta e upon real 
and per onal property are now levied, a e ed and col-
lect cl, it wa the legi lative intent that the an1e valua-
tion hould be u eel a a ba i for the e tate ta e , a 
,va u eel under the road act of 1917 and the tunnel act 
of 1918, becau e the e diver law n1u t be con icler cl 
a con tituting one y ten1 and p1uiually connect cl with 
on another.· . 

While the n1unicipalitie do not a the p r nal 
property of public utility corporation , u ino- pul lic 
plac by taking the alue thereof to trike the n1unici-
pal ta rat , they do recei e, in lieu thereof, the un1. 
rai eel by way of additional franchi e ta e ½·hich are 
n t propert ta but licen e ta e , a wa held by thi 
Court in Salenz, &c., Co. v. fate Board, &c., at the J1'eb-
ruar Ter111, 1922, 97 Laz , p. 386, &c. 

The road ta and the in titution tax were int nclecl to 
1 a ed a pro ided in.the franchi eta act of 1919, 
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the ame a though that act had not been pa ed or at 
an rate in the alternative that the tax rai ed for road 
and in titution , by the u e of the average rate of taxa-
tion houlcl be u ed for tho e purpo e . 

The tate Treasurer i made the collecting officer for 
the re pective State fund rai ed by the e taxes, and the 
County Trea urer, one of the defendant in thi matter, 
i th mini terial officer de i o-nated by these statute to 
c 11ect the taxe fron1 the taxino- district and pay the 
n1oney a received over to the State Trea urer. He 
ha no other duty to perforn1. The Con1ptro1ler of the 
Trea ury vva required for the year 1924 to certify to 
the County Trea urer and the County Board of Taxa-
ti n the required n1illao-e, and the County Board of 
Ta ration \Va required to include the an1ount in dollar 

r th millage on the dollar of the valuation, and for 
that '"ear the n1illage only, in the current ta_/ .. levy of 
the e eral taxino- di trict of the county in proportion 
t th rateable . The County Board of Taxation, h ~'-
ver, a certainecl the an1ount to be rai ed for State road 

ta b applyino- the one n1ill to the net aluation taxable 
f r n1unicipal purpo e after clecluctino- and adding the 
an1 unt r quire I to be o u eel by ection 510 and 511 

f th Ta Re i ion of 1918, a found in column 11 
and l...., of the ab tract, and in the ca e of the in titu-
ti nal ta , by applying· th hal f-111ill rate to the net valua-
ti n ta rabl for 111unicipal purpo , correctly n1aking no 
aclcliti n and cl duction for previou year , becau e the 
in tituti n ta v a 1 vi cl and a e eel that year for the 
fir t tin1e, and wa ther f re not ub ject to the correc-
ti n t b th r~'i 111acle for pre iou year . The col-
l ction , ere made in the ta ing di trict in accordance 
\vith th fio-ur and apportionn1ent throuo-hout the coun-
t a n1a I 1 the County Board and ultin1atel reached 
th tate Trea urer." 

Eith r th r ad ta.,r h ulcl have been paid b_ appl ino-
th n1ill rat and th in titutional ta by appl ino- the 
half-n1ill rat t th valuati n of the per onal propert 

f Pul lic Utilitie in a 1 lition to th rateable u ed for 
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triking the local rate on " et Valuation Taxable,' or 
the e.., .. act an1ount received out of the gro receipt tax 
under Chap. 25 of the Law of 1919, for road purpo e , 
hould have been paid by the City of Newark. 

II. 

The Amount Received for Roads and Institutions 
nth Taxes on Gross Receipts Should be Paid Over 

to the State for Those Purposes if Not Paid by Tax 
On the Value of Personalty of Public Utilities. 

In th ca e of Gillen v. E seJ: Count}' Board of Ta-1:a-
tioJZ, th con titutionality of th roa l act of 1917 ,va 
·ub ject to reyi \V by thi Court, with re p ct to it title 
ancl it relation to ta_~ation of railr acl . 

It \Ya c ntencle I that the act clicl not inclu I fir t 
and f urth cla prop rty of railroad . Ir. Ju tice 
13 raen, peakino- for the upren1e Court aid, ( 91 l<a7., 
76, on page 79) if the tatute of 1917 do , not e -
pr\. '1 y, or hy in1plica ti n, includ fir t and f urth cla 
railroad prop rt , b can e of it cla ,ificati n and pecial 
111 thocl f a. , n1ent and coll ction by th tate, and 
th application of the entire proceed to tat u. e , uch 
e~ · e1npti n \Youlcl n t 111ake the la \Y uncon:ti tuti nal, 
an ·I if . uch cla e are incluclecl, althouah u1 j ct t a 
cliff r nt m thod f a 111 nt and coll cti n f r tat 
tL , the e pro cutor ar not injured, b cau th 
a111 )Unt of ta., .. e 1 vi cl a 0 ·ain t their 1 r p rty cann t 

cff ctecl 1 y the a n1ent, b., th tat for road pur-
l , . f properl cla ifi cl prop rty, at th . an1 rat , 
hut by a differ nt 111eth cl. If th cla e of prop rt 
are n t u1 ject to the la\\· f 1917, l ecau f th ir 
cla, ificati n, th L rri. lature had th rio-ht t .,'"e111pt 
the 111 and if it did the pro ecutor ha no 1 a-al ·roun 1 
of c n1plaint. In ith r event th ir ri ·ht are n t 
ff ect l. 

In TT e t lzor R.R. Co. Y. fate Board of Taxc , 92 
f<a·;_ ' 3-.J, th 1u . ti n in Iv cl \Ya. \Yh th r 1111 l r th 
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0 · n ral railr ad act fir t and £ourth cla railroad prop-
ertie .. \\' r fleeted by the provi ion of the roacl act of 
1917, in 'O far a, that act in1p cl a "--tat ta of one 
n1il1 n th dollar for tate purpo for the year 1917, 
111 on th o,'e cla _, of railroad 1 r perty. The e prop-
rti .. ar a e ',' cl at the '~a,T rage rate of taxation'' by 

th tate B c rel. uch rate i con1puted 1 y dividing 
th ao-o-r 0 ·ate ta .. r ,' f the tate by the ago-re0 ·ate of the 
0 nera1 pr o1.,erty in the tat , under the act of 1906, pag 
12.2. tfh e railr oad , in i tecl that ,vhile the additional 
011 111ill ta . r \Ya, to be collectecl f ron1 all the ta .L able real 
and per-;onal pr operty in thi , tate, it could not be 
legally .. ract cl f ron1 the111 becau e of the particular tatu 
th Ay ccupied a to ta .. rati on under the railroad ta r act . 
'I'he urt h kl that the tat Boarcl could not ignore 
th e aclclitional one 111ill and 111ake up the tate ta .... rat 
\Yithout that acldecl fact or. That the tate Board had 
no di , er tion in e. tal)li. hing th av rag rate of ta .. ation 
for the tate rat able , o far a the local return in the 
vari u , ta ... ino- di trict \Ya concerned. That the act 

f . 1 17 \Ya,' 111andatory and requir the ac}dition of th 
r ad ta .. r t th 1 cal rat ' thu 11 C arilv increa ino- the 

.I 

averag rat of ta . ration \Yh n the local return are n1ad 
th 1 a,'i f th con1putati on of th tate B arcl, in ac-
e rclance \\·ith th r quire111ent f th uppl 111ental rail-
r ad ta .. r a --t f 1 06, aclclin · that the in1po. ition of the 
roacl ta .r i .~uper-acld cl t the local burden 1 y practi-
cally th a111 leo-i lative nzodu operandi, a i the tat 
' ch 10 1 ta .. r ' th inclu ion of \Yhich ha ne\ r been que -
tion )cl a: a legitin1at fact or in the c tnputation f th 
avcrag rat f ta .,ration b T th tat Board. Th , C urt 
111 h lcl th 111 lu . ion < f th rat in the av rao- rat f 
ta rati 11. 

In th 1ill n ca~ ( ·upra a furth r qu ti n aro , 
a , tt : oncl --la, , railr acl prop rty th valu f \Yhi h, 
t g th r \ ith th local ta .r rat ' i C rtifi cl t th tate 
I >Oard, \\ hich 1 cal rat i a --rtain I by aclclin~· t th 
, 11111 f th valuation of all oth r ta .. rable pr0p rt th 
vah1'lti n f -- ncl cla ,, railr acl pr p rty. Th tat 
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Board applie the certified rate and a certains the an1ount 
of ta ,.. to be rai ed for local u e fron1 econd cla rail-
road property \vhich the State collect and ren1it to the 
n1unicipality. Thi Court said that a tax thus levied, 
a e. eel and collected i a municipal tax vvithin the 
n1eaning of the la,v of 1917, adding that it i true that 
the local authoritie do not value the property which val-
uation i, certified to the local authorities and on it vith 
other rateables they a certain the percentao-e according 
to ,vhich all taxe are a e sed and their an1ount cleter-
111ined. The ta .,r that i thu a e ecl in part by 111unici-
pal agencies i received in toto by uch n1unicipalitie 
ju t a all other municipal taxe are, for local purpo e 
generally, and not for any pecific object fi eel 1 y the 
LeP-i lature, a in the ca e ,vith the chool ta .r. The 
Court aid further that the n1ethod of a e 111ent and 
collection thro,v no light upon the character of a ta , 
quoting the ca e of the Society for L eful l\Ianufac-
ture , 89 La,v 208, adding that the ub . tantial feature 
of the local property of railroad upon \Yhich ta e are 
thu rai eel for trictly n1unicipal purpo e , brino- uch . 
property \vithin the cla ification of the road taI act, by 
,vhich the Legi lat ure de cril eel the entire cla :; of pr p-
erty ubject to such tax by it 0 ·eneral characteri tic for 
purpo e of taxation, and not by pecial feature that 
bore only upon the conveni nee of collection. The Court 
held that econd cla railroad prope .rty i ta _,..able under 
the act of 1917. 

The point ,va rai eel in the Gillen ca e that the road 
act of 1917 did not include a to ta ati n the franchi. e 
of treet u ing public utilitie corporation , becau e the 
act di 1 n t provide any n1achinery f r coll ction. The 

ourt aid that thi point \Ya ,vithout 111 rit for the 
act pr idecl that the ta ~ re. in1po eel by it . hould be 1-
1 cted a ther ta .,'"e ar , and that th re \Ya. an1ple pro-
\ i i n in th la \Y for th a es 111en t and collection of 
either cla . ; that it 111acle no difference to th pro . ecut r 
,vh ther the ta be tat or 1 cal, for uch f ran chi e are 
eith r e n1pted by rea on of cla ifi ati n, fron1 1 cal 
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ta. ~ati n, r uh j ect to the act under con ideration, and, 
if uncl r th act ( 1917) th y are ubject to local ta -
ati n ancl hav been on1itted by the local a e .. sor, that 
i an error in the e . .e1·ecution of the la \Y ,vhich doe. not 
n1ak it uncon titutional. 

Fra 1chi e ta .,re on treet u ing pul lie utilitie are ap-
p rti necl an1 na the ta ing di trict . by the tate Board 
ace rclina t th value of· uch public utility property in 
the 1 ublic 1 lac in each di trict, and a e ed by the 

tat Board dat the ayerao-e rate of ta ation ," ancl the 
ta e are collected by the local c llector for local u e , 

c pt a tate ta .. '"e, included th rein hall be required 
l paid to the tate. The tax i a e eel by the State 

B a rel for I cal u e and therefore i a n1uch a local ta 
a ec n 1 cla railroad property ta .. ,., e cept a to that 
p rti n includ cl for tate purpo e . ince the aclcli-
ti nal franchi ·e ta act of 1919 the per anal propert 

f uch rporation i n t a e eel locally, n r for 
unt , tate or chool purpo e , but the additional ·per-
nta pr id d f r in that act, to be ap1 lied n °To 

. r ceipt f uch pul lie utilitie , i , in lieu of the revenue 
f rn1all recei eel for 111unicipal purpo e on uch prop-
rty and i a 111unicipal ta pr oducing revenue for th 

111uni ipaliti 1 y a different 111ethod, ancl i apportioned 
an1 n th ariou ta .. ,.ino- di trict ace rdino- to it alue. 
Thu th 111uni ipalit i.. re-in1bur eel in thi n1anner in 
n arl , th an1 an1ount f r th re enue lo ·t to it b 
111 an f th ta f orn1erly a eel up n pro1 erty a 
p r nalty in th di tri t if pai~l to the tate f r tat 
purp by applying th 111ill or half 111ill to the alua-
ti n u cl b f r th nact111 nt f th Ia,v f 1919 or 

I th p rti n th reof rai . eel for r ad a 1cl in . tituti n 
h ul I b 1 aid t th tate t the tent r ceiv l under 

th ta .. ,. n o-r r i pt . 
y hapt r 2 0 f the La,y of 1 17 an 1 hapt r ...,37 

th La,\· f 1 -2. it \Ya nacte 1 b~,. th L ·i lature 
that th in r a in th ta .. '" I vi d and a . e eel an 1 col-
l t 1 fr 111 th railr acl ancl canal pr p rty uncl r and 1 y 
rirtu f th 1 rOYl 1 11 f th Railr acl Ta .. t of 1 4 
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and 1888 and the upplement and amendment thereto 
h} rea on of the tax of one mill on the dollar provided 
1 y the aid road ta .,r act of 1917; and Chapter 262 of 
the La, of 1922 ,va a ppro1 ria tecl to the ta te road 
fund and required to be credited to the State road fund 
\\ hen and a received into the tate Trea ury. The pre-
a111ble to aid act et forth that the ta upon railroa I 
,voul l be increa ed at the rate of one mill on the dollar 
by rea on of the road act of 1917 and of 1922, and that 
it ,va the legi lative intent to effect uch increase of 
ta .... ation upon railroad and canal property and to appro-
pr iate and apply uch increa e to the State road fund for 

tate roa l purpo es. The an1e i tuation exactl __ exi t 
\vith re pect to the additional gro receipt tax at th 
·'ayerage rate of taxation " as to utilitie u ina the treet 
under the act of 1919. 

The aid average rate of taxation i con1putecl and cle-
ter111inecl by the State Board· of Ta .. e and A e ment 
by liviclina the aagregate taxe by the aao-reo-at value of 
the a neral property in the State. The aagreo-at value 
of the aeneral property in the tate i con1po ed of the 
tr u value of all property , real and per on 1, located in 
th everal ta ina di trict e -clu ive of the fir t an l 
fourth cla railroad property, and inclu i e f econ 1 
cla railroad property a pr iclecl by ecti n 3 f Chap-
ter 2 of the Law of 1906. By rea on f the addition 
of one mill in the ca e of the roa l taxe and the addition 
of one-half n1ill in the ca e of in titutional taxe , the 
local rate in each ca e wa increa eel in the ao-areaate of 
ne · and one-half n1ill , and uch incr a eel a erao-e rate 

of ta .. ation · a appli cl l n1ultiplying the aaare at 
valu by aid rate thu produced the aagregat an1ount 
of ta .. e throughout th tate and in the eyeral di -
trict thereof. 

B rea on of the application of the aid a eraae rate 
of ta ation to th o-r rec ipt throu hout the tat f 
th pul lie utility con1panie ba cl upon th adcliti nal 
f ran chi ta .. act f 1919 there wa paid f r the ear 
1 24 to the e ral n1unicipalitie , or ta ina li trict f 
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this tate, inch:1clino-the eyeral n1unicipalitie in the 
county of E,, .. ~, a tar upon o-ro receipt , which un1 
, o deri v cl included a a portion thereof a um deri el 
f r road purpo e , ba e l up n one n1ill on the total o-ro 
receipt of uch pubr c utility con1panie · throughout the 
~tat a apportioned thereunder to the everal countie 
an l n1unicipalitie thereof, in prop rtion t the value of 
:uch pr p rty a uch property \Va ituated \vithin uch 
r .p ctive ta .. ring di trict, vvhich aid 11111, o derived, 
the re .. pecti Te n1unicipalitie of £ e .. r County, includino-
th ta .. rin~r di, trict of th city of \Vark, retain cl and 
fail cl to pay to th ounty Trea urer, and the County 
1 rea ur r ha failed to pay the an1e to the tate Trea -
urer for road purpo The ame ituation exi t with 
r pect of the in titutional tax in half the an1ount of aid 
, 11111 rai cl for r acL . 

tl'he an1ount r ceived hy the city of ... ewark under 
th gro re eipt ta .. r act for the year 1924, an1 unted 
to 504, 1...,0.48, and of thi , 11111, o recei v cl a a f r -
,'aid by th city of 1 T \vark, there \Va rai eel and re-
c i vecl the 11111 of 14,132. 2 a. a part and p~rcel 
th r of, \\ hich c n titutecl the increa e of aid ta for 
road purpo, :, and not f r n1unicipal purpo. e , an l 7 -

() >.46 for in titutional pur1)0, e by r a n of the u e of 
Jn n1ill and on -half 111ill re pectively, \vhich aid un1 
a. t road i: cl ri, eel l y the u e of th ·pr ce t forth 
in the f 11 \\ ino- tabl · 
tl otal g-rc. r ceipt f Public Utility 

C rporatiotL, a reported to th 
ta te 1->oarcl f '1 a .. r .~ and .L\ 

111 nt f r the vear nclin o- D ce1nl r ., 

31, 1 _3, t l u cl in con1putin o-
g-ro ·_ rec ipt ta .. r f r the y ar 1 ...,4, 
u n 1 r hap t r 2 - , I ~a vv o f 191 c , . . c 4, 2 0, 5 5 - . 9 3 

I { u 'l l ta .. r at rate f, . . . . . . . . . . . . . . . . .001 
94,- 0. -



19 

Total aluation of personal property of 
l;tility Corporations for the year 
1924, a certified to the State Board 
of Taxe and As e sn1ent under the 
above act, . . . . . . . . . . . . . . . . . . . . . 96,437,373.43 

\ l aluation of per onal property of 
Public Utility Corporation , located 
in the City of evvark, as certified to 
the tate Board of Taxe and As-
, e n1ent for the year 1924, . . . . . . . $14,459 300.00 

Valuati n of personal property of 
Public Utility Corporations, located 
in the County of Es e , a certified 
to the State Board of Taxe and A -
e n1ent for the ear 1924, . . . . . . $21,862,098.00 

Rate obtained by dividing valuation 
( 96,437,373.43) into an1ount of 
ta e due the State of ew J er ey 
for State Road purpo es at .001 on 
the dollar ( 94 260.56) i .000977-
42769 , and i the proportion which 
the State Road Ta r ( 94,260 .... 6) 
l ear to the total value of the per-
onal property of Public Utility Cor-

poration in thi State. 

of per onal property of 
tili ty Corporation in the 

aluation 
Pul lie 
City of ewark for the year 1924, $14,459,300.00 

1 ultipliecl by rate, . . . . . . . . . . . . . . . . .000977427 8 

$14,132.92 
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Valuation of per onal property of 
Public Utility Corporation in the 
County of E ex for the year 1924, 

Rate, . . . . . . . . . . . . . . . . . . . . . . . . . . . 
• • 

21,862,098.00 
.000977427698 

$21,368.62 

The abo Te table i u ed for the purpo e of convenience 
with the u e of a con tant rate for each municipalit 
and county which rate i the proportion which the State 
r ad ta for the year 1924, amountino- to 94,260.56, 
b ar to the total value of the per onal pr pert of Pub-
lic tilit Corporation in the State, in each locality. 
Th prop rtion work out and prove the above figure 
in the f ollowin o-n1anner: 

The Yalue of the per onalty of Public utility Cor-
p ration . u ing public place in e.\vark for the year 
1924 amounted to $14,459,300.00, which un1 ha the 
ame relation to the total value for the year throughout 

th , tate of uch property, an1ountino- to $96,437,373.43 
a th proportion of the an1ount rai eel by the u e of 
th 111i 11 ta r ace rel in o- to the value of uch prop 0 rty 
1 cat cl in \vark, or in the county, a th ca e may be, 
b ar to th an1ount of th ta r o rai cl by the applica-

. ti n f th n n1ill to th t tal o-ro rec ipt . The 
r ult i .;ra tl th an1e. 

14.459,300.00 
14,132.92 :: 

6,437 373.43 
-+ 260.56 

Count}' of E CJ.:-. 

21 8 )2,0 6 96,437,373.43 
21,368.62 9-1-,260.,.. 6 

F r th ntir count f E r th un1 leri ed for 
r a 1 purp . 1 y th u of th n 111i 11 increa e i 
th av rage rat f ta rati n a appli cl t o-ro r c ipt 
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a111ount cl to 21 368.62; and for in titutional purpo e , 
by the u e of th one-half n1ill rate included in aid 
average rate of taxation, amount to $10,6 4.31; in the 
aaaregate $32,052.93. 

In the alternative to the taxes claimed to be due, ba eel 
upon the value of th _e exen1pted per onalty of Public 
Utilitie , there i fron1 the an1ount received fron1 o-ro 
receipt due and unpaid from the Trea urer of the 
County of Es e £or road purpo e , required to be 
levied, a e ed and collected, the su1n of $21,368.62, 
and · for in titutional purpo e the um of $10,684.31; 
in the aggregate for both aid purpo e $32,052.93, and 
ther i now a balance due and unpaid a rai eel for the 
City of ewark, from the Trea urer of the County of 
E ,. the un1 of $14,132.92 for road purpo e , and 
7,066.46 for in titutional purpo e , aggregating for the 

city, 21,199.38. Th 0 ..,un1 of 32,052.93 for the county 
and 21,199.38 for the city \ ere derived by the u e of 
the a erage rate of ta ration, including the one mill 
ta.Lr and one-half n1ill ta 4 re pectively, V hi h . aid aver-
aae rate of taxation for the year 1924 a con1putecl b.,-
th tate Board of Ta 4 e and e n1ent, an1onnted to 
'3.671 per one hundred dollar of aluation. 

The road ta.r act and the institutional tax act prov-ide 
that tlzc ta~rc lzav.l be assessed) levied and collected in 
the anze nzanner and tinie a a.re other taxe . In the 
ca .. e of the railroad the road and in titutional ta e: 
includ 0 rl in the av rao-e rate of ta4 ation are a e ed and 
c 11 ct cl by th tate Board, and the Comptroller of the 
1'r a ur . tal .. th refrom the portions th reof, placina 
tli 111 in their fund before turning over the balance to 
th ch ol f11nd and the tate Trea ury. 

In the ca e of the iv e t Shore Railroad C 01n/.,any v. 
· fa.fc Board ) 2 l~a1 1 332, the Court aid that the State 

Board could not ignore) in tlzc ca e of the road tax· of 
1 OJ 7, tlze additional one nzill and nzake up the State 
ta.r rate 'l 1itlzout that added factor. because the Board 
had no discretion in c tabli hi·ng the average rate of 
taJ:ation and aid that the Act of 1917 was mandatory 
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in ter1ns and required the addition . of the road tax to 
the local rate, thus uecessarily increasing the average 
rate of ta.:i:ation when. the local returns are nzade the 
ba i of the co1nputation of the State Board, £n accord-
ance ith the requireuzents of the supplenient of 1906 to 
the raliroad tax· acts. The sauze situation e.,1:ists with re-
pect to the road tax· act of 1922 and the institutional ta.,1: 

act of 1923, so far as the railroads aire concerned, and, 
uf course, the sanze situation ex·ists u,nder the gross 
receipt~ f ranclzi e tax· act of 1919, u.nder which gross 
receipt are taxed at the a'l/erage rate of ta.,i:ation, the 
cone a~ is fir t and fourth class rai~lroad pro pert)'. The 

portion th'"'reof belonging to road and in titutional 
fund derived fron1 gro receipt , by the use of the 
average rate of taxation, hould be collected by the 
n1unicipalitie and paid over to the County Trea urer, 
and by hin1 in turn, to the tate Treasurer for road 
and in titutional purpo e . 

In the Gilien ca e, 91 La, 76, on page 81, ii was 
argued that the ct of 1917 did not include the fran-
chi ·~ of public utilitie u ing the treet , and thi court 
aid that th contention ,va \Yithout n1erit, for the 

c1ct pro ide that the ta.i:e.s i11zposed b} it shail be col-
lected a other ta.re are collected. 

The Leo-i lature provided in both 1917 and 1922. by 
c n1pani n act al e cited to the road act of tho e 
year , that the ta e collected f ron1 the railroad , by the 
u f the increa eel averao-e rate of ta ation a to road 

' 
purr o , hould be 1 aid into the road fund vvhen col-
lect d. It follo,v ther fore that the atne procedure 
11111 t apply t n1oney ollected for road and in titu-
tional I urpo b the collecting agencie , hen rai ed 
hy ta ati n upon o-ro rec ipt 1 , the u e of the ame 
jn r a cl averao- rate of ta ~'"ati n unl th Court 
houl 1 hold that th tatutory rate hould be applied to 

th Yalue of the e.,,. 111pted p r . nalty . . Thi Court up-
held th franchi e ta a t of 1 19 in the ca e f Salcni 
v. tat Board 97 La.,.. , page 386, etc. 



23 

If the a es ment are based on the value of the per-
onalt y of Public Utility Con1panie by the application 

uf the tatutory rates, the taxe for in titution and 
agencie , a vvell a road , n1a y an1ount to n1ore or le , 
in any 111unicipality, than the an1ount received by uch 
111unicipality f ram ·the ta on gross receipt of public 
utilitie u ing the treet , dependent upon the amount of 
t1 e average rate of taxation, a it relate to the local 
rate. That i if the ni.unicipality pays the taxes based on 
the appl£cation of the statutor}' rate to a valuation 
7.t1lzich incl~des the 'zralue of the eJ:enipted personalty of 
P ublic Utilitie.: it nziglzt be co1npelled and in this ca~e 
r;l•ould be c01ll_p{'lled to pa}' slightf 31 nzore 1noney than it 
1 ccei·ucd in gross receipts as to that portion applicable 
for State pu.rpo es b31 the use of the a:., erage rate of 
iaJ:ation,. If the local rate ex·ceeds the arzJerage ra.te 
for the .':Jtate the 11zu.nicipality 'l 1ould be a, loser. If th.e 
ll'Z 1eragc rate of tarTation, is the higher one then the 1nu.-

uicipalit31 rz ·ould be th,e gainer. If the n1unicipality ho: -
ever receive fee r f ranchi e ta e for the u e of 
the . tre ts of other . um · under earlier act , the Court 
h ul l c n icler that a con truction of the road act and 

in 'titutional act of 1922 and 1923 re p cti el re ulting 
in ta e being in1po eel by the application of the one n1ill 
c1ncl the half n1ill upon the value of the e.,ren1pte1 per 011-

alty of public utifity corporation ,voulcl be uncon ti-
tnti nal, by rea on of inequality in ih in1po ition of the 
burden, it i 111 n1itt cl that it i con tituiional an l nec-
e ar to o con true the tv o act under re ie, a.. con-
·ti tuting one y ten1 , ith tbe road act of 1917 an l 

n1utually c nnectecl iherevvith, o that th fund for 
road and in titution hall 1 paid to the e tent re-
c iv d by th n1unicipalitie to the tat , a i 1 n un ler 
th ~taiute for tho e purpo e in the ca e of the ta ,. on 
railroad 1 y th u e of the a erao-e rate of ta ation, 
·111d in th 111ann r ~et forth in thi brief. 
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III. 

Constitutionality of Gross Receipts Act of 1919. 

The defendant -appellant , under Point I of their 
bri f, contend that the Gro Receipt Tax Act of 1919 i 
uncon titutional · in limitino- it operation to pecial 
cla of public utilitie corporation and omitting other 
corporation per on , co-partnerships and a ociations 
en j oyin a in1ilar f ran chi es. 

It i ubmitted that the que tion of th con titution-
ality of the Act of 1919 i not pertinent or n1aterial to 
the i ue raised in thi proceedino-, if a un1 certain n1ay 
be den1anded and 1 y juclo-n1ent thereon directed to be 
paid; at any rate under the alternative n1ethod of a e -
n1ent pleaded in the writ and a \Va originally incorpo-
rat cl in the petition by tipulation. ( Record, pao-e 29, 
and by upplen1ental rule to ho,v cau e, Record, page 
3 . ) The rule pern1itted the petition to be upplen1ented 
in the alternative according to the prayer contained in 
parao-raph 27-A. 

It appear in the fact that the City of e,vark ha 
rai eel, for th privileo-e of u ino- the treets, an acldi-
ti nal franchi ta '", b the application of the averacre 
rat of ta '"ation_, to the receipt of the pul lie utility cor-
poration named in th act the um of 14,132.92 fo ·r 

tat road purpo e for the year 1924, under the provi-
ion of Chapter 262 of the Law of 1922, and ha 

rai el the un1 of 7,066.46 for in titutional purpo e 
und r Chapter 172, of the La, of 1923. The above 
ta ,..e were paid to the n1unicipality by treet railway , 
·a , 1 ctric 1i o-ht, heat and power corporation for the 

u e of th public treet for that year. The e taxe were 
'"Oluntaril T paid and n1a not 1 e returned to the e cor-

poration b the municipality. 
Th rule i that n1one voluntarily paid with full 

kn \V le lg of th fact cannot be recovered and thi rule 
. a1 plie to a oluntar payn1ent of ta e except in a ca e 
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,,vhere the tax has been set aside which is not the situa-
tion in the pre ent case. o review of the assessment 
having been had. ( See Mayor) &c.) of Jersey City ads. 
Rik:cr) 38 Larz' 225, and Cit31 of Eli:Jabeth v. Ff ill, 39 
Laz ,) page 555.) This proceeding is not an action by 
vvay of certiorari to test the validity of the assessment, 
but is a proceeding to require the municipality to pay, 
through the medium of the County Trea urer, certain 
licen e fees for the u e of the streets and in the alterna-
tive n1ethod to pay over to the State the amount actually 
received by the n1unicipality for road purposes and for 
in titutional purposes fron1 taxation of gross receipts 
for the use of the public street where raised by the addi-
ti n of one n1ill in one ca e and one-half mill in the other 
ca e to the average rate of taxation, which, as we have 
et forth in this brief, n1ust have been neces arily in-

cluded in the average rate and which taxation as to rail-
road and canals wa upheld in the ca e of the West 
Shore Rai'lroad Co111pany v. State Board) 92 Law) page 
332, in which ca e the Court aid that the State Board 
in con1puting the average rate of taxation could not 
i o-nore the additional n1illage as to the local levy and 
n1ake up the State tax rate minu that added factor. 
The re ult is that the City of ewark has received by 
~·ay of franchise taxe for the u e of the treet um 
of n1oney additional to what it otherwi e would have 
received by u e of the average rate of taxation, if the 

ta ie tax of one mill for road and one-half n1ill for 
in titution , had not been included therein. The e 
n1oney admittedly in the po se sion of the municipality, 
n1ay not be returned to the taxpayer , becau · e the mon y 
\Va voluntarily paid, and the e same money n1ay not 
1 e u eel by the n1unicipality for any other purpo e than 
that for which the ta wa levied, a e ed and collected, 
nan1ely, State road and State institutional purpo e and 
thi proceeding, by the alternative n1ethod, pleaded, is 
f r the purpo e of compellino- a municipality to pay to 
the tate the 111oney o rai eel \Yhich are confined to the 
particular u es mentioned. 
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The con titutionalit of the additional franchi e ta 
act of 1919 wa uncl r di cu ion in the ca e of Sale1n) 
&c.J Conzpany v. fate Board. The contention wa 
that the act wa in iolation of rticle 4, Section 7, 
Paragraph 12, of the Con titution, which requires that 
pr pert hall b a e e l for ta e un ler o-eneral law 
and b uni forn1 rule ace rding to it true value in that 
it atten1pt to ta per nal property other than at it 
tru alue and it wa held in that ca e that there wa no 
n1erit in the contention. The Court cited the ca e of the 

orth fer e}' treet Rai{ ay Co111pany v. Jersey City) 
73 Larz 4 1 affzrnzed 74 Law 761, where it held that a 
ta on o-ro rec ipt wa not a property ta but a licen e 
ta i111p cl 1 ) the tat a a concliti n prec dent to th 
e erci e of pecial pri ilege in the treet and pointed 

ut th rio-ht of in1p ing uch a tax upon the general 
f ran chi e t be a corporation had been u tained by the 
C urt and that pecial franchi es to u e the treet do 
n t differ entially fr m the general franchi e to be 
a corp ration and it cannot be doubted that the Leo-i -
latur n1a a-rant the pri ileo-e upon term in the nature 

f a ta .. ul j 't to chan · . 1 he Court held in that a 'e 
that th o-r r ceipt ta \Ya a f ranchi ta ~,.. and n t 
a prop rt ta . The Court in the orth Jersey Str et 
Rail\va ca 73 La~ J on page 4 4, cited he ca e of 
th II 111 In urance Con11 an ew York, where it 
,va aid that the a-rant of th pri ilege to be a corpo-
ration r t in the Ii cretion of the tate and that it 
111a n1a b mad on uch tern1 a th Legi lature ees 
fit to in1p . Th t r111 are op n to acceptance or 
r j cti n. 

Th ct f 1 1 pr viclino- for ad<liti nal franchi e 
ta .. , up n tr t rail,Ya T , a and 1 tric Ii ~ht, 11 at 
ancl p \Y r c rp rati n , in lieu of ta ati n f th ir 
1 r nalty, 1 vi r lie n e f upon the pri ileo-e 
f r th u f th tr t and 0111 ,vithin the rul laid 
cl ,vn in th a e of J olzn on v. A bury Park, Lai 1 

pa ae 04, \\ h r it ,va aid that the c n tituti nal r -
, tricti n 1 n t ap11 t the 1 ·i lati e p \Yer f in-
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direct taxation upon privileges, franchise , trade and 
_occupations by exacting licen e fee for the privilege 
of transacting busines though uch po\ er be e erci ed 
for revenue purpose and, as an illu tration, the Court 
pointed out that an ordinance \Yould not be unrea on-
able in it discrimination in the a111ount of licen e fee 
by the bu ine transact eel \Vi th a wagon dra ,vn by one 
hor e and ,vith a. ,vagon dra\vn by t,vo hor es. ee also 
Cleary v. JohJZston) 79 Law 49. Tnder the oorhee 
Franchi e Ta ..... ct of 1900 and it amendn1ent, fran-
chise taxe ,vere exacted in the nature of licen e fee 
f ro111 ga , electric light, heat and po\Yer corporation , 
\Yater con1panie , telephone and telegraph con1panie 
di trict telegraph and me enger companie , ewer com- . 
1 anie and oil or pipe line companie . By Chapter 290, 
the La\Y of 1906 and it an1encl111ent , treet rail\vay 
companie \Vere added to the cla o charged r i.a~ .. ed 
bv the act, 1900. J. n additional ta in lieu of the ta .., 

on personalty a again t the e corporation \Ya au-
thorized to be a e . ed again t treet rail\vay, o-a , elec-
tric lio-ht, heat and po\ver corporation , but nch addi-
tional tax i not authorized a again t the other com-
I ani above named and included under the act of 1900. 
If it \Vere lawful to omit treet raihYay fron1 uch 
ta a tion or licen e charge under the act of 1900 and 
it ·upplement and amendment until the ear 1906, the 
con titutionality of ,vhich act ha been repeatedly up-
held, it i ubmitted that the additional £ran hi'"'e ta 
upon ome of tho e con1panie , by rea on of the pecu-
liarity of their u e, under the act of 1919, i a con-
titutional provi ion. 

The fact that thi act applie to c rporation only, 
jn tern1 , the ame a does the treet rail\ ay franchi e 
act of 1906, and doe not in term ref r t p r on , 
a ociation and co-partner hip a \Yell a corporation 
doe n t operate to n1ake the tatute unc?n titutional 1 -
cau e the Leo-i lature ma a-rant corporate franchi e 
f r u e of treet or to be a corr ration upon uch 
t rn1 a it ee fit e en thouo-h uch charo-e ha not been 
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authorized a a o-ain t per on u ing the streets £ or a 
like purpo e. 

There i nothing in the record before the Court in 
thi ca e to e tal Ii h the fact that other than corporations 
are authorized and, in fact, actually u ing the street , 
at any rate, la\vfully, \vithout ubject to regulation in 
corporate form and it i ubmitted that the Court \vill 
not, in the ab ence of the hovving of the nece ary 
fact , hold the tatute to be invalid. ( See the case of 
Van Riper v. Parson) 40 . J. L. ) 11th Roo1n l, 11.) 

Tnder the franchi e tax act of 1900 , corporation 
then operating under any municipal franchi e or en-
titled thereafter to o operate \Vere not ubj ect to the 
pro 1 1 n f the tatute and the State Board in the 
ca e of the fate Board of As essors v. Plain;ficld liVatcr 

uppl31 Conzpan31) 67 Lai 357, ought by mandan1u , 
t con1p 1 that con1pany to furni h a tatement of gro 
r ceipt f r the year ending December 31 t, 1900, in 
order t enable the Board to in1po e the franchise tax, 
1 rovided for under the oorhee ct. The Plainfield 
\\ ater upply Con1pany obtained judgn1ent on de-
n1urrer. That cla of corporation , ere not a es -
al le under the orhee ct of 1900 and it i ubmittecl 
that the Leo-i lature i \Vithin the con titutional lin1ita-
tion in limitino- the additional franchi e ta act to the 
cla f c 111panie named therein. Telephone and tele-
o-raph con1pani , a \ ell a ewer and pipe line con1-
l anie , are e.Lrerci ino- a privileo-e for the u e of the 
tre t for a different purpo e although ome of the 

111achin ry u ed for the purpo e in the occupation of 
the tr t i in1ilar the cla of bu ine i different 
an 1 there i a differentiation a to kind of bu ---ine 
th:tt ju tifie the di tinction n1ade by the Leo-i lature. It 
i , ther f re, r pectfully ul n1itted that the franchi e 
ta r a t f 191 i c n titutional l ut that in any event 
th city of e\\rark ma not retain ati.d refu e to pa 
o r to the tat Trea urer uch n1one a have been 
rai d in the nature of licen e f e for the ole ·pur-
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po e of con tructing tate road and for institutional 
purp e . 

IV. 
Method of Application for Writ. 

ection 605 of the Tax Revi ion of 1918, page 873 
ancl 874, require the officer having cu tody of the 
collect d ta ~ e in the di trict to pay the State ta e·--, 
inter alia) to the County Collector, namely, the Trea urer, 
at the tin1e therein tated, and require that official to 
pa T th 111 a received to the tate at th tin1e tated. 
1 he ren1aining ta e in the hand of the local collector, 
other than tho e to be paid to the tate, county or chool 
cli trict are to be di po eel of for the u e of the ta ,.ing 
cli trict, thu perpetuating the ettled policy of the tate 
a, e~ pre ed in pr viou ta act ince 1 46, that out 

f th fir t money collected, and at the tin1e tated the 
t rL re not rai ed for local purpo e ar to 1 e 1 aid. Thi 
po licy ha been d clared in n1any court deci ion . Thi 
Co urt in Ross . TValton 63 Laz , 24 f/ r.) pa'-ae 435, 
437, aid: 

' It ,vill be een that it ha b on1e a part of 
the tatutory policy of thi tat that out of th 
fir t money ari ina fro111 a neral ta ation, th 

tate and ount ta e houl lb paid. Th pub-
lic r a n for ihi policy are ntir 0 ly ob iou , 
and \\ ithout it e i ience it .miaht Le found in 
n1any in , tance difficult t ucc , full on lnct 
the tat and count rnm nt. They are 
a at pre ent con titut 1. p e ed of no machin-
erv, a thr uah the fficer of the differe 1t ., 

111uni ipalitie , of le yino- and c 11 ctino · ta ., e . * * * 
e cu f r failur t perforn1 the duty . 

1111 p , cl b ta tu 1 can a ail if the local col-
le t r ha r c i cl fr 111 the aen ral ta a ti n in 
th n1unicipalit ufficient to pa uch ta e 
* *· * 
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The fact that ome of the particular a. e -
n1ent haYe 1 een reduced by either the municipal 
1 arcL of appeal or the State Board of Ta ati n 
cann t a ail a an cu e for non-payn1~nt, in 
\Yh le, r in part, to the County Collector. It 
\Yill b percei '"eel that the tate policy embodied 
in th tatute i to o-iye the fir t fruit of ta ,..a-
ti n to the tate and county in derogation t 
th clain1 of th'"' t \Yn hip and citie . " 

In th ta.r under C 11 ideration the Countv Board .,, 

failed t n1alre the a n1ent in accor lance ,vith the 
1 YY a. 1nacl lJy th tatute on the ba i of the a.__ e -

r 

111ent dir tly f the 111illage on the n1unicipal rateable 
plu the Yalue of th .. r n1ptecl p r onalty of Pul lie 
1-.: tilitie , and \Vere th r fore not coll ct cl and paid o er, 

.. r pt a .. ' to part ther of, although th 111unicipalitie 
haye coll ct cl by the u f the averacre rate of ta~ration 
appli cl to o-r .. r c ~pt, , un1 ,vhich 111ay be properly 
u cl nly for road an l in titution through the State 
fund un 1, ho,v ver, acln1itted in the aro-un1ent 
1 for th upren1e Court that the 111oney ,Ya. at 
han l t pa> the a111onnt requir cl by a juclo--
111 nt t he r nclerecl in thi proc clin o-. ct ion 
606 provid , that any part of th ta .. r I a,,,'ahle 
to th tat . bv th aunty oll ctor. ,, hich , hall .,, .,, 

ren1a1n u111 aid aft r th tin1e ,Yithin \Yhich. the,,, 
are r quir cl t be paid hy that act, th ta ing di -
tri t or c unty o in arr ar ha.11 pa ,. to the c unty, 
,:chool di 'trict r tate, a the ca e tnay be, int~re t at 
the rate of i. r per --entnn1 p r annun1. Thi ecti n 

0,-J, a a111cnclecl in 1 -4, pag 47:, r quired th o-o -
·rning boclr f each 111unicipality to au e to b paid to 
the trea, urer f th county th ta re requir l to 1 e 
a., e eel and rai eel in th ta ring di trict for tate, 

h ol an l th r tat purpo , and requir cl the 
C un(T '1 r a 'Ur r t pay th tate ta .. r a e eel in the 
ta .. ring cl. trict , and pr vi l l f urth r that it houl l 1 
th lut ,. f th g rning 1 cl of th n1unicipalit , or 
·th c nntv, t an th unt .. I cal chool and tate .,, 
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ta e to be paid as and when due for payment; if there 
hall not be funds enough in the treasury available 

for uch payn1ents, the governing body shall im-
n1ediately borrow such money and pay such taxes, in-
terest to accrue as stated at six per cent per annum upon 
the delayed pa Yf!lent. 

Thi application is made against the governing body 
of the taxing district and the County Treasurer, 
1 he County Board of Taxation has not been made a 
party for . the rea on that this application i not for the 
purpo e of review of the asse ments and apportion-
ment a made by the County Board and certified to 
the municipalitie con1posing the taxing di tricts of the 
county because it i too late to seek to correct the action 
of the County Board by direction of this Court. The 
lial ility i on the part of the n1unicipalities and the 
tatute require the governing body to cau e the Ia,vful 

an1ount to be paid to the County Trea urer, and the 
application i founded on the theory that it i the duty 
of the governino- body to cau e the taxes to be paid, 
and that the State i not to be deprived of thi revenue 
becau e of the County Board's failure to perform the 
duty required by law or because of the failure to 
letern1ine and pay over the proper amount out of 

0 -ro receipt taxes. The writ does not specify 
the n1ethoc~ by which the balance, claimed to be. due, is to 

. . 

be ra.i ed and the tax revi ion make it the duty of the 
o-overning body to borrow the money, if it has not at its 
di po al ufficient fund out of which the taxes may be 
lawfully paid. While it i true that the budget act, by 
Chap. 178, P. L. 1919, amending the act of 1918, author-
izing 1 orrow·no- in ca e of emergency by governing 
bo lie of n1unicipalitie , ha recently been held by thi 

' Court to be di cretionary with the governino- body, and 
not n1andatory, becau e a three-fourth vote i required 
-or a two-third vote a the ca e may be a therein et 
forth, JJ1 cDonald v. Board of Chosen Freeholders, 122 
.,.~ tl. 01 802. Lyons v. Bayonne, Vol. 3, Adv. Rep., p. 
1347, ne erthele , it i contended here that in view of 
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the ta in o-act the requirement to borrow if necessary is 
mandator and ma be done 1 y the vote of a majority 
b command of thi Court. 

In Radar v. Town hip of [ nion) 43 Law) 14 Vr., p. 
,..18, thi Court aid: 

"If the n1ethod of performing a duty is dis-
cretionar and optional, a mandamus to compel 
a defendant to do it in a particular manner, is 
defective unle it ho\vs on its face the impo si-
1 ility of the defendant exercising the option ( cit-
ino- ca e ) . .f n1andamu to compel the Mayor 
and ldern1en of a borouo-h to pay in tallments 
on a bond of the municipality by enforcing pay-
n1ent of a borouo-h rate already laid, or by laying 
a ne\ rate, wa held to be bad unle it how that 
the corporation had or profe sed to have no other 
mean of payn1ent, for the reason that the prose-
cutor i not to elect the fund out of which pay-
n1ent hall be made." 

Th , rit a allov eel, con1111and the o-overning body 
to cau the balance due to le paid, leavino- the govern-
ino- 1 cly to th u e of it lawful di cretion a to how 
th 111 n y hall be paid, that i , out of what fund; leav-

110- t it th r -in1bu.r ement of the fund, or the payment 
f th 111 n y borrowed, in accordance with the provi-
i n f the bu lo-et act, which . provide for the issue of 

the not or bond t be paid for in the ne t tax levy, or 
b ucce i e annual le ie . 

V. 

Conclusion. 

Th p · nion rend r cl b the Supreme Court and the 
juclo-111 nt c n 1u nt ther n \ a that the per onalty of 
th 1 ul lie utiliti c n1pr hencled , ithin the tern1 of the 
fran hi ta .. act of 1 19, it hould ha · 1 en a e e<l at 
th rat f ne 111ill and one-half mill for road and 
in tituti nal I urpo and th Board of Commi ioners 

f th it ,. of e\vark v a commanded to pay to the 
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County Treasurer and the County Treasurer was com-
111anded to pay to the State Trea urer the balance claimed 
to be due by that n1ethod for roads amounting to $14,-
459.30, with interest thereon from December 20th, 1924, 
to date of payment, at the rate of six per centum per 
annun1, and comn1anding the said R. W. Booth, Treas-
urer of the County of Essex, to pay said balance of 

tate tax and accrued interest thereon ,vhen and a re-
ceived by hin1 and within ten days after to the said 
\Villian1 T. Read, State Treasurer, and commanded the 
said Board of Con1missioners of the City of Newark to 
cau e to be paid to the said R. W. Booth, Treasurer of 
the County of E ex, the balance due and unpaid for 

tate tax for the year 1924, for institution~, amounting 
to the un1 of $7,229.68 with accrued intere t on half 
thereon, namely, $3,614.82, from June 25th, 1924, to 
elate of payn1ent at the rate of six per centum per 
annum, and on the remaining half thereof, namely, 

3,6 14.83, balance due from December 25th, 1924, to 
elate of payment with accrued interest at the rate of ix 
per centun1 per annun1, and commanded the aid R . W. 
Booth, Trea urer of the County of E ex, to pay aid 
balance and uch accrued intere t thereon as received by 
hin1 within ten day after to the relator William T. Read, 

tate Treasurer. 
The Supren1e Court awarded a peren1ptory writ, but 

for the purpo es of appeal by an order to mould plead-
ing , it ,va directed that an alternative writ is ue and 
that on demurrer thereto judgment hould be rendered 
in accordance with the opinion of the Court. 

The upren1e Court did not find that the amount of 
balance to be paid by the municipality and by the County 
T rea urer when recei ed to the State Trea urer should 
be the an1ount actually received by the n1unicipality from 
the public utilitie corporation a derived by the u e of 
the averao-e rate of taxation under the Gro s Receipt 
... ct of 1919, a i requir l to be done in the case of 
railroad ta e where the n1oney for roads and in titu-
tion and other State taxe are deducted from the amount 



34 

received by way of railroad taxation and paid by the 
State Treasurer into the several State funds. 

In view of the fact that these tax acts under con-
sideration are possible of either one or two constructions , 
such as has been set forth in this brief, and in view of the 
fact that both, the appellant and appellee, desire a con-
struction of these tax acts which will enable it to be de-
termined vv hich method, if any, is to be us~d in the 
obtaining of the balance money claimed for roads and 
institutions, the alternative writ of mandamus presents 
to thi Court for consideration on this appeal and · it is 
so pleaded in said writ the two methods so that if this 
Court doe not uphold the method of assessment as 
found to be· legal in the opinion of the Supren1e Court, 
but finds that the alternative method should hc1;ve been 
u ed as the basis for the assessment of these taxes, it 
may so indicate. In such case the amounts to be directed 
to be paid will be. those amounts which are set forth in 
Section 27 of the original petition for writ of man-
damu as found on pages 18 and 19 of the State of the 
Ca e. The appellant has printed the original petition 
though the pleadings for the purposes of appeal com-
111ence with the alternative writ. In such case the amount 
nece ary to be paid by the City of ewark to the 
County Trea urer for roads will be $14,132.92 with 
intere t fron1 December 20th, 1924, to date of payment 
at ,j per centun1 per annum , and the amount to be paid 
for in titution will amount to $7,066.46 with interest on 
half thereof, namely, $3,533.23, from June 25th, 1924, 
to elate of payn1ent, at ix per centum per annum, and on 
the ren1aining half thereof, nan1ely, $3,533.23, balance 
due fron1 Decen1ber 25th, 1924, to date of payment, with 
intere t at i per centun1 per annun1 and comn1ancling 
the County Trea urer to pay balances with accrued inter-
e t thereon a received by him within ten days thereafter 
to the relator. / 

Re pectfully submitted, 
EDWARD L. KA TZE B CH, 

Attorney -General. 








