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New Jersey Supreme Court.

THE STATE,
(JamEes REID, et al, Y
Prosecutors,) On Certiorart.

vs.
JAMES T. WILEY, et al, Writ.
COMMISSIONERS OF TAXATION,

NEW JERSEY, ss:
The State of New Jersey to James T. Wiley,
Robert H. Chetwood and Richard Frohwein,
[L.8.] “Commissioners of Taxation” for the City of 20
Elizubeth, in the county of Union, Greeting :

We being willing for eertain reasons to be certified of
your appointment, authority, organization and proceed-

“ Commissioners of Taxation,” do command

ings as such
you that your appointment, authority, and the record or
minutes of your organization, and proceedings as such

)

“ Commissioners of Taxation,” as fully as the same re-

main before you or under your control, together with all
things touching the same, you do certily and send to our
Supreme Court at Trenton, on the ninth day of June,
instant, together with this writ, that we may cause to
be done thereupon what of right and according to law
ought to be done. v

Witness, MERCER BEASLEY, Esquire, Chief Justice,
at Trenton, the seventh day of June, in the year eighteen
hundred and eighty-four.

BENJ. F. LEE, Clerk.

Jouxy W. TavLor, Altorney.
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RETURN.

In obedience to the command of this writ to us
directed, we, the ‘*Commissioners of Taxation” for the
City of Elizabeth, do hereby certify and send to the
Supreme Court of Judicature of the State of New Jersey,
our appointment, authority, and the records and minutes
of our organization and proceedings as such *Commis
sioners of Taxation,” whereof mention is within made,
with all things touching the same, as fully as before us
they remain,

In witness whereof we have hereunto set our hands this
ninth day of June, eighteen hundred and eighty-four.

JAMES T. WILEY,
RICHARD FROHWEIN,
ROBT. E. CHETWOOD,

Commassioners of Taxation.

The State of New Jersey to James T. Wiley, Robert
E. Chetwood and Richard Frohwein, Greeting :

Reposing special trast and confidence in your integrity,
prudence and ability, I have, by virtue of Chapter LVIII.
of the laws of 1884, appointed you, the said James T.
Wiley, Robert K. Chetwood and Richard Frohwein, to be
Commissioners ol Taxation, (as provided in the above
recited act,) in and for the city of Elizabeth; you the
said James T. Wiley, Robert E. Chetwood and Richard
Frohwein, are therefore by these presents commissioned
to be Commissioners of Taxation in and for the said city of
Elizabeth, to have, hold and enjoy the said office of com-
missiopers, with all the powers, privileges, fees, per-

quisites, rights and advantages to the same belonging or

appertaining, for and during the legal time.
In testimony whereof, the great seal of the State is
hereunto affixed.

Witness LEoN ABBETT, Governor of the State of New
40 Jersey, at Trenton, this fifteenth day of May, in the year
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of our Lord one thousand eight hundred and eighty-four,
and of the independence of the United States the one
hundred and eighth.
LEON ABBETT.
By the Governor,

Henry C. Kelsey, Secretary of State.

Elizabeth, New Jersey, May 15, 1884.

Messrs. James T. Wiley, Richard Frohwein and Rob-
ert E. Chetwood, having this day been appointed by His
Excellency, Leon Abbett, Governor of the State of New
Jersey, “ Commissioners of Taxation,” in and for the
city of Elizabeth, by virtue of Chapter LYIII. of the laws
of the legislature of this State, approved March 20th,
A.D. 1884, met at the residence of the said James T*
Wiley, No. 1047 Elizabeth avenue, in said city, at 8
o’clock P.M. of this day, for the purpose of organiza-
tion ; and, having separately taken and subscribed the
oath of office, required by said act of the legislature,
before Joseph Alward, Esq., one of the Masters of the
Court of Chancery of this State, and the same having
been duly filed with the Secretary of State, as required
by said act,

On motion of Commissioner Chetwood, Commissioner
James T. Wiley was elected chairmain.

On motion of Commssioner Frohwein, Commissioner
Robert E. Chetwood was elected secretary.

On motion, the Commissioners adjourned to Monday, *
May 19th instant, at 2 o’clock P.M., at the residence of
Commissioner Wiley.

Robert E. Chetwood,
Secretary.

Elizabeth, May 19th, 1884.
The Commissioners of Taxation met this day at 2
o’clock P.M., at the residence of the chairman, pursuant
to adjournment. All the commissioners being present.
The minutes of the last meeting were read and approved. 10
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On motion of Commissioner Frohwein, the following:
preamble and resolution were unanimously adopted :

Whereas, The assessment books of the city of Eliz-
abeth for the year 1883 show an aggregate number of
15,400 names, as follows : 3,500 in the First ward, 3,000
in the Second ward, 2,700 in the Third ward, 680 in the
Fourth ward, 3,500 in the Fifth ward, 700 in the Sixth
ward, 680 in the Seventh ward, 700 in the Eighth ward,
therefore, be it—

Resolved, That in the interest of economy, the Fourth
ward and the Eighth ward be consolidated in one assess-
ment district, and the assessment of property therein be
made by one person ; that the Sixth ward and the Sev-
eventh ward be also consolidated in one assessment dis-
trict, and the assessment of property therein be made by
one person ; and that the assessment of property in each
of the other wards be made by a person to be appointed
for each of the said wards.

On motion of Commissioner Frohwein—

Resolved, That the compensation of the persons to be
appointed to make the assessment of property in the
several wards and districts, which compensation shall
include the necessary field work, making out the dupli-
cates, tax bills, and delivering the same, attending all
meetings of the commissioners when requested so to do,
and doing all work required of them to be done by the
commissioners, shall be as follows :

For assessing the property, etc., in the First ward,
$450; in the Second ward, $450 ; in the Third ward,
$450; in the Fourth and Eighth wards, $350; in the
Fifth ward, $450; and in the Sixth and Seventh wards,

$350.

On motion—

Resolved, That the following named persons be ap-
pointed to assess the property in the several wards and
districts :

First Ward, Reinhard Gerke.
Second Ward, John Flynn.
Third Ward, Anton Schow.
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Fourth and Eighth Wards, John McGrath,
Fifth Ward, William McCully.
Sixth and Eighth Wards, Charles H. Ross.

On motion, the commissioners adjourned to Tuesday,
May 20th instant, at the residence of the chairman.

Robert E. Chet wood ,
Secretary.

10

Elizabeth, May 20, 1884.

The Commissioners of Taxation met this day at 2
o’clock, P.M., at the residence of the chairman, pursuant
to adjournment. All the commissioners being present.
The minutes of the last meeting were read and approved.

The several persons appointed to make the assess-
ment of property in the several wards and districts met
with the commissioners, and consulted with them in
relation to their duties and their compensation as fixed by 9q
the commissioners, and after such consultation retired.

On motion, the resolution passed at the last meeting
of the commissioners, fixing the compensation of the
persons appointed to make the assessment of property
in the several wards and districts, was reconsidered.

On motion, the said resolution was laid on the table.

On motion, the following preamble and resolution was
adopted :

Whereas, upon consultation with the persons ap-
ppinted to make the assessment of property in the sev- 8o
eral wards and districts, the commissioners are satisfied
that the compensation for making such assessment as
fixed by the commissioners is riot a just and fair com-
pensation for the services to be performed by such per-
sons in making such assessment, therefore,

Resolved, That the compensation of the said persons
appointed to make the assessment of property in the
several wards and districts be fixed at the sum of $500
each, and in addition1 thereto, the sum of five cents a
name for each property owner assessed. 40
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On motion, the commissioners adjourned to Monday,
May 26th instant, at 2 o’clock, P.M., at the residence of

the chairman.
Robt. E. Che twood |,

Secretary.

Elizabeth, May 26, 1884.

The Commissioners of Taxation met this day at 2
oc’de” at ~e residence of the chairman, pursuant
to adjournment. All the commissioners being present.

The minutes of the last meeting were read and ap-
proved.

On motion of Commissioner Frohwein, the following
preamble and resolution were adopted:

Whereas, the field men appointed by this board to
make assessments, declined to accept the offer of $500
each, and five cents per name, offered them, therefore,
be it

Resolved, That that the amount they unanimously said
wmld be satisfactory to them, be and is hereby de-
clare! to be the compensation they are to receive, viz.,
$500 tach, and ten cents a name for each property owner
assessed.

On mo\ion, the commissioners adjourned to Monday,
June 2d, at 2 o'clock, P.M., at the residence of the

chairman.
Robt . E. Che twood ,

Secretary.

Elizabeth, June 2, 1884.

The Commissioners of Taxation met this day at 2
o’clock, P.M., at tbe\residence of the chairman, pursuant
to adjournment. AlINthe commissioners being present.
The minutes of the la& meeting were read and ap-
proved. \

Un motion, the commissidiners adjourned to Monday,
June oth, at 2 o’clock, P . at the residence of the

chairman.
Robt. Che twood ,

Secretary.



THE STATE, ]
(James Reid, etat, /

Prosecutors,) kOAn A[] Horari
s, ?

JAMES T. WILEY, etal, Com mis \
SioNERS of Taxation.

REA SONS.

And the said plaintiff, by John W. Taylor, its
attorney, says that the appointment or commission and
proceedings of the said defendants as “ Commissioners
of Taxation” in and for the city of Elizabeth, should be
set aside, annulled and for nothing holden, for the rea-
sons following, to wit :

1. Because the act of the Legislature under which
they claim to have been appointed or commissioned and
to act, is unconstitutional and void, and is not a general
law of the State.

2. Because the condition or conditions prescribed by
said act, and which authorized the appointment of the






Elizabeth, June 9, 1884.

The Commissioners of Taxation met this day at 2
oclock, P.M., at the residence of the chairman, pursuant
to adjournment. All the commissioners being present.
The minutes of the last meeting were read and approved.
The chairman having reported the service upon him, June
7th, of a writ of certiorari, against the Commissioners of
Taxation to remove the appointment, authority, records
and minutes of the Commissioners of Taxation to the
Supreme Court, returnable this day, and the secretarv
having made out a return in writing in accordance with
the said writ of certiorari, the return was thereupon
signed by all the commissioners.

On motion, the commissioners adjourned to Monday,
June 16th, at 2 o’clock, P.M., at the residence of the
chairman.

Kobnt. E. Chnetwoou,

Secretary.

10



New Jersey Supreme Court.

November Term, 1884.

THE STATE.
(James Keid, et al,
Prosecutors,)[ ariiorarie

10

Argued June term, 1884, before Justices Knapp,
Parker and Dixon.

Mr. John W. Taylor, for prosecutors.

Mr. Frank Bergen and Mr. John F. Dillon, of
New York, for the defendants.

The opinion of the Court was delivered by—

Dixon, <I The defendants are uCommissioners of
Taxation,” appointed for the city of Elizabeth, under
the act entitled “ An act to provide for and secure the
raising of revenue for the execution of the public duties
of maintaining public schools, preventing the destruction
of property by fire, preserving the public health, sup-
porting the poor, maintaining police, and keeping the
highways and streets in a safe condition for public use,
within the limits of incorporated cities, towns and muni-
cipalities, in cases where the local or municipal authori-
ties or officers fail to provide for the performance of such
duties,” approved March 20th, 1884, (P. L., p. 84).

The object of this certiorari, bringing up the proceed-
ings of these commissioners, is to the test validity of that
40 statute.
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The argument presented on behalf of the prosecutors -
is, that the leading purpose of the act is the levying of
taxes, in order to execute the public duties mentioned
in the title, whenever the ordinary local authorities,
charged with the levying of such taxes, fail to exercise
their functions ; that as occasions for the employment
of these extraordinary means of taxation may arise in any
portion of the State, such a law, to be general, must be
applicable to every section ; that this law appears to be
inapplicable to townships, and hence is not general; and 10
that therefore taxes upon property cannot be imposed
under it, because of the Constitution, Art. IV., Sec.
VII., Parag. 12, which -provides that “ property shall be
assessed for taxes under general laws, and by uniform
rules, according to its true value.”

If the leading purpose of the act be thus defeated, all
the proceedings of the commissioners under it should be
set aside.

State vs. Hudson (o. Av. Gonws., 8 Vroom, 12.
State vs. Chamberlain, 8 Vroom, 388.
State vs. Englewood. 12 Vroom, 154.

In the reasoning thus presented, an essential premise
is that the law is inapplicable to townships, and, in their
attempts to maintain this proposition, the prosecutors,
we think, fail.

The localities in which the statute is to be operative
are by it declared to be “ any incorporated city, town or
municipality in this State.” Townships are embraced in
this language. They are all incorporated, either under ™
the general act or by special law, and they come within
the definition of a municipality, i. € a body formed by
the incorporation of the inhabitants of a particular place
or district, established to assist in the civil government
of the State, by the exercise of subordinate specified
powers of legislation and regulation with respect to local
and internal concerns.

1 Dill, on M. G Sec. 19-20.
State vs. Englewood, yjbi supra.

3
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But the prosecutors insist that two features of the act
indicate that it was not designed to take effect in town-
ships. One is, that before the Governor of the State can
appoint the commissioners, he must “ cause a notice to be
given to the Mayor of such city, town or municipality,
if there be any such officer, or to the president or chair-
man of the legislative or governing body, if there be no
Mayor, calling attention to the fact that the local authori-
ties, boards or officers authorized to levy such taxes are
not in existence and qualified to act as aforesaid, or that
they have neglected, etc.” The prosecutors urge that
there is no legislative or governing body in townships,
upon whose chairman this requisite preliminary notice
can be served.

We regard it, however, as plain, that the township
committee is the body intended under several statutes,
which need not be here particularly cited. This com-
mittee possesses various powers of legislation and govern-
ment, and it has, moreover, authority to summon a
special town meeting, or to appoint an assessor, when
one of these courses might be necessary to prevent a
condition of things constituting an occasion for the
Governor’s notice under the act.

The other feature relied on, as showing that the act
was not meant to operate in townships, is the provision
conferring power on the commissioners to levy taxes for
some purposes— e. g., the extinguishment of fires and the
support of police— with which townships generally are
not charged.

But we do not understand” the act as enjoining upon
the commissioners the duty of levying taxes for all the
objects specified in the statute in all cases. A condition
precedent to the exercise of the powers of the commis-
sioners is a failure on the part of the regular local
authorities to perform their duties; and where no duty
has been cast upon these authorities it cannot be said
that they have failed— whenever the local authorities are
bound to levy taxes for all the purposes mentioned in
the act, but proceed to levy for some only, or whenever
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they are bound to levy taxes for some only of those
purposes, but fail to discharge that obligation, then still
a case arises for the intervention of the Governor, but
the authority of his commissioners will be limited by the
neglect of duty in the regular officials. Hence we see
nothing in this feature militating against the idea that
the statute is enforceable in townships. In the broadest
sense it is a general law.

We do not wish to be understood as implying that if
the act did not extend to townships it would necessarily 10
not be a general law. .

Let the writ of certiorari be dismissed, with costs.
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New .Jersey Supreme Court.

November Term, 1884.

THE STATE,
(James Reid, efdl, . .
Prosecutors if On Certiorart.
15. Rulefor
JAMES T, WILEY, et al, Judgment.
Commissioners, &c.
Defendants.

The Court having inspected the return to the writ of
certiorari in this cause, made by the defendants, and the
proceedings in pursuance thereof, and having heard the
arguments of the counsel for the respective parties
thereon, and maturely considered the same; and it
appearing to the Court that the statute drawn in ques-
tion is constitutional, and that there is no error or
illegality in the proceedings of the defendants, It is
hereby ordered that the said proceedings be in all things
affirmed, and that the writ of certiorari be dismissed

with costs.

Entered November 15, 1884.

On motion of
FRANK BERGEN, Attorney.

New Jersey, ss;
The State of New Jersey to the Justices of the
1 s] Supreme Court of the State of New Jersey,
Greeting :
Because in the record and proceedings, and also in the
giving of judgment in a plaint which was in our
Supreme Court before you, by our writ, between the
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State, (Jaines Reid and Frank Lewis, prosecutors,) and
James T. Wiley, Robert E. Chetwood, and Richard
Frohwein, “ Commissioners of Taxation,” as is said,
manifest error hath intervened, to the great damage of
tlie said James Reid and Frank Lewis, prosecutors, as
by their complaint we are informed, we being willing
that the error, if any there be, should in due manner be
corrected, and full and speedy justice done to the parties
aforesaid, in this behalf, do command you, that, if
judgment be thereupon given, then, without delay, you
distinctly and openly send, under your seal, the
record and proceedings aforesaid, with all things
touching the same, to our Court of Errors and
Appeals, on the thirteenth day of December next,
together with this writ, that the record and proceedings
aforesaid being inspected, we may further cause to be
done what of right and according to law ought to be
done.

Witness: Theodore Runyon, our Chancellor, at
Trenton, the twenty-fifth day of November, eighteen
hundred and eighty-four.

BENJ. F. LEE, Cl'k

John W. Taylor, Attorney.

10
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N. J. Court of Errors and Appeals.

THE STATE,
(James Reid, etal, 1
Pro tors,
sec Ors)\U‘n Error to
’ I SupremeCourt
JAMES T. WILEY, et dl., I

Commissioners of Taxation. |

Afterwards, that.is to say, on the thirteenth day of
December, in the year eighteen hundred and eighty-four,
before the Court of Errors and Appeals of the State of
New Jersey, comes the said plaintiff, by John W.
Taylor, its attorney, and says, that in the record and
proceedings aforesaid, and also in the giving of judgment

2q aforesaid, there is manifest error in this, to wit, that by
the record aforesaid, it appears that the proceedings of
the defendants were affirmed, with costs; wnereas, the
said proceedings should have been reversed and set
aside.

There is also error in this, to wit, that by the record
aforesaid, it appears that the judgment aforesaid, in form
aforesaid, was given for the defendants against the said
plaintiff; whereas, by the law of the land judgment
ought to have been given for the said plaintiff, against the

2Q said defendants.

And the said plaintiff prays that the judgment afore-
said, for the errors aforesaid, and for other errors in the
record and proceedings aforesaid, may be reversed,
annulled, and for nothing held, and that the said plaintiff
may be restored in all things which it has lost by occa-
sion of the judgment aforesaid, &c.

JOHN W. TAYLOR,
Attorney for Plaintiff in Error.

40 (Joinder in Error.)
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New Jersey Supreme Court.

THE STATE,
(James Reid, et al, Prosecutors,) On Error
15, to the

JAMES T. WILEY, et al., Commis- | SuPreme Court

sioners of Taxation.

BRIEF FOR PLAINTIFF IN ERROR.

The writ of certiorari herein was brought to test the
constitutional validity of the act under which the defend-
ants were appointed, and claim a right to act as “ Com-
missioners of Taxation ” in and for the city of Elizabeth,
and the legality of their appointment and proceedings as
such commissioners.

The act is entitled as follows: “ An act to provide
and secure the raising of revenue for the execution of
the public duties of maintaining public schools, prevent-
ing the destruction of property by fire, preserving the
public health, supporting the poor, maintaining police,
and keeping the highways and streets in a safe condi-
tion for public use, within the limits of incorporated
cities, towns and municipalities in cases where the local
or municipal authorities or officers fail to provide for the
performance of such duties.”

10
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The act is in violation of Article IV. Section 7, placitum

of the amended Constitution, which ordains that “property
shall he assessed for taxes UNDER seneral LAWS, and hy
uniform rules, according to its true value," and is, therefore,
null and void.

1. The manifest object of the act is the assessment of
property for taxes, “ to provide and secure the raising of
IQ revenue ” for certain purposes.

2. Whatever property shall be assessed by “ Com-
missioners of Taxation,” appointed pursuant to the act,
will be assessed “unuaer ” the act, within the meaning
of the constitutional provision.

They are “ to be known as ‘Commissioners of Tax-
ation,” whose duty it shall be UNDER THE AUTHORITY OF
THIS ACT, to assess and levy the taxes specified in section
five hereof,” &c. (Sec. 1.)

See also Sections 7, 9 and 12.

3. But this act is a special, and not a “general law."

First. 1t is applicable only te certain 1ocatities,
viz., “incorporated cities, towns and municipalties.”

It cannot fairly be construed to apply to tewnships.

They are not, properly speaking, within the meaning

3Q of the act, “incorporated municipalities,” or municipal
corporations.

(1.) A “ municipal corporation ” is defined by Judge
Dition to be “the incorporation, by the authority of
the government, of the inhabitants of a particular place
or district, and authorizing them in their corporate ca-
pacity to exercise subordinate specified powers of legislation
and regulation with respect to their local and internal con-
cerns.  This power of local government is the distinguishing
feature of a municipal corporation proper."”

40 1 Dillon on M. C (3d Ed.) § 19.
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(2) The act in the use of the word “ municipality,”
means a municipality whose chief magistrate is gen-
erally, at least, a Mayor; for it requires the Governor,
prior to the appointment of “ Commissioners of Tax-
ation,” to “ cause notice to be given the Mayor of such
city, town or municipality." But do townships in New
Jersey have such officers as mayors ?

It is true that there is subjoined the condition— “if
there he any such officer; ” but the condition relates alike
to “ city, town or municipality,” and is of no account-in
the argument. Again, the notice must be to “ the presi-
dent or chairman of the 1eyistative or governing
BODY, if there he no mayor.” But although “ an incorpo-
rated city, town,” or borough, has a “ legislative or gov-
erning body," a “ township" in New Jersey, with a “ legis-
lative or governing body," would be a political curiosity.

A township committee under the general laws of this
State, is not a “ legislative or governing body."

See Revision, p. 1195, pi. 12 ; Id. p. 1202, pi. 51.
Demarest vs. Inhabitants of New Barbadoes,
11 Vr. 604
Callahan vs. Morris, 1 Vr. 160.

(3) It is true that there are some townships which
may, under special charters, have town committees vested
(like West Orange township, in Essex county,) with
legislative power almost equal to that with which com-
mon councils are endowed ; but these are exceptions to
the rule. Townships, qua townships, under the gen-
eral law of this State, have nothing that can with pro-
priety be designated “ a legislative or governing body.”

Let us notice the ordinary powers of a town committee
supposed to constitute it a “legislative or governing
body.”

(@) The power to superintend the expenditure of money
raised for the use of the township, and examining and
reporting on accounts and vouchers.

What legislative or governmental prerogative is involved
in the power referred to ?

10
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() The function of approving the collector's bond..

Possibly there may be a scintilla of judicial power
involved, but no legislative or executive power.

(©0 The power to call a special toun meeting is purely
clerical, and implies the absence of the power contended
for. Why should a “legislative or governing body ”
need to call a special town meeting?

(d The power (in the chairman) to sign bonds, is
merely clerical, and even of a lower grade than the power

10 to approve bonds.

(¢ The power to make contracts is a power possessed
by every body of sound mind, and is vested more largely
in the overseer of the highways than in the town com-
mittee.

(/) Without taking time or space to comment on
each instance cited, of which the foregoing are fair speci-
mens, a single remark may be made concerning the
powers conferred by the act of 1880, (P. L. 199,) which

20- constitute the nearest approach to legislative or govern-
mental power.

It will be noticed that the powers conferred have
relation to the preservation of the peace, the public hedlth
and the public highways, such as are possessed by justices
and constables, overseers of the highway, and boards of
health.

But can any one seriously argue that the possession of
such incidental and meagre police powers as these, trans-
forms a mere committee of the township into a “ legislative
or governing body,” within the meaning of the act in
question ?

(4.) Besides, do townships need the intervention of
“ Commissioners of Taxation” “for protecting property
* % * fromfire," or ufor the support and maintenance
of a policeforce,” or “for keeping the highways and streets
* * in safe condition for public use"— unless the
overseer of the highways should (like the “ assessor ”)
happen to be a nullifier as well as a repudiator, and

40 decline to warn out the inhabitants t
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(5.) It must be conceded, then, that while the act
may be applicable to a few incorporated cities, towns or
boroughs, it withholds its supposed benign and saving
influence from the numerous townships that constitute
by far tlie greater portion of the State.

Second. Again, the act, limited to a few localities, is

applicable to them only under exceptional circum- i

STANCES AND REMOTE CONTINGENCIES, viz., “ill cases
where the local or municipal authorities fail to provide
for the performance of such duties.”

(See Title and Section 1.)

1. It would presumably be either such a “failure of
justice,” or “ defect of police,” as no prerogative writ of
mandamus could remedy— such as would amount to
“ nullification,” not only on the part of the “local or
municipal authorities or officers,” but also on the part
of the great body of citizens within the limits of the
“incorporated city, town or municipality” ; or else it
would be a passive mode of election provided by the act}
whereby a repudiating municipality might peaceably
nullify or suspend the “ general laws” on the subject of
taxation, and come under a special law more acceptable,
because less burdensome.

2. Can an act of this character, limited to a munici-
pality in an attitude either of defiance or nullification of
“ general laws,” be deemed even a law (“ something
'permanent, uniform and umniversal,”) much less a general
law?

3. Can there be tuo incompatible “ general laws” in
force in the same community, at the same time, relating
to the same subject matter?

Notice section 8 which enacts “that taxes levied for
the purposes enumerated and defined in this act shall he
valid, notwithstanding they may he assessed or levied hy
said commissioners, prior or subsequent to the time fixed hy
EXISTING LAWS.”

4

40
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Notice a further recognition of “ the existing laws” in
section 9. .

Of course the nexisting laws " are the geneial laws, for
the assessment of property, which operate, and must, in
order to be constitutional, operate throughout the whole
State, not only in cities, towns and municipalities, hut
also in tounships, and wherever there is property to he
assessed.

If, then, property is assessed under section 8, (for
example,) by these commissioners “prior or subsequent
to the time fixed by existing laws," 1. e (“ general laws,”")
is it assessed under or in accordance with “ general
laws 7 ?

Third. Besides, property assessed under the act in ques-
¢ton, is not assessed by “ UNIFORM RULES,"' i e by rules
uniform with those prescribed by the “ general laws,” in
accordance with the constitutional requirement.

1. The very object of the act is to exempt a par-
ticular “ municipality ” in certain contingencies, not only
from subjection to “ general laws,” but also from con-
formity to the “ uniform rules” prescribed in those
“ general laws,” in relation to the assessment of property.

2. A perusal of the act will show how careful it is
to exclude the operation of the rule of uniformity in
the repudiating municipality, by the frequent use of
the phrase, “ in pursuance of this act,” and “ under this
act.”

In fine, the act in question instead of being a “ general
law,” is a special, temporary substitute for the “ general
law,” applicable only to a particular locality, and to that
only in a possible contingency.

It is not a general law within the meaning of the con-
stitutional provision, as construed by any decision from
Van Riper vs. Parsons, 11 Vroom, to the latest decision
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of this Court; but is an act both local' and special, in-
tended to exempt a particular repudiating municipality
from obedience to the general law ?

A “general law” for the assessment of property, must
be as comprehensive as the territory of the State, the
same in Sussex and in Cape May, in Elizabeth and in
Camden, “ the State’s collected will,” coercing all, favor-
ing none.

Whenever such an act like that in question can have
a general operation, law itself will become a “rope of
sand,” and judicial proceedings a farce.

It is submitted that the judgment of the Court below
should be reversed.

JOHN W. TAYLOR,
Counselfor Prosecutors.






CHAPTER LVIII OF LAWS OF 1884.

An Act to provide for and secure the raising of
revenue for the execution of the public duties
of maintaining public schools, preventing the
destruction of property by fire, preserving the
public health, supporting the poor, maintaining
police and keeping the highways and streets ina
safe condition for public use, within the limits
of incorporated cities, towns and municipalities,
in cases where the local or municipal authori-
ties or officers fail to provide for the perform-
ance of such duties.

Section 1. Be it enacted by the Senate and
General Assembly of the State of New Jersey,
That whenever in any incorporated city, town or
municipality in this State, the local authorities,
boards or officers authorized by law to assess and
levy the taxes enumerated and defined in section
five hereof, shall not be in existence and qualified
to act at the time when by law assessments or
valuations of taxable property may be commenced ;
or whenever such local authorities, boards or
officers shall for any cause whatever neglect or
fail to commence the assessment or valuation of
property for the purpose of taxation for the space
of ten days after the time fixed by law when taxes
become a lien upon land in such city, town or
municipality; or shall neglect or fail to levy the
taxes specified in section five hereof at the time
required by law, it shall be the duty of the
Governor, in either of the said three cases, to
cause a notice to be given the mayor of such city,
town or municipality, if there be any such officer,



or to the president or chairman of the legislative
or governing body, if there be no mayor, calling
attention to the fact, that the local authorities,
boards or officers authorized to levy such taxes are
not in existence and qualified to act as aforesaid,
or that they have neglected to commence the
assessment and valuation of property, as afore-
said, or that they have neglected or failed as afore-
said to levy said taxes, which notice shall further
state that unless proceedings be duly taken to
make the assessment, valuation or levy within ten
days after the giving of the notice, that the
Governor will appoint commissioners of taxation
under this act to make the assessment and levy
of taxes as herein provided. If the Governor at
the expiration of said ten days shall be satisfied
that the said vacancies still exist, or that the said
local authorities or boards or officers have not
commenced the assessment and valuation of
property for taxation, or that said taxes have not
been levied at the time required by law, it shall
thereupon be the duty of the Governor to appoint
and commission three freeholders, who shall be
residents of such city, town or municipality, to be
known as u commissioners of taxation,” whose
duty it shall be under the authority of this act
to assess and levy the taxes specified in section
five hereof, as herein provided, and to discharge
all other duties required hereby.

2.  And be it enacted, That it shall be the duty
of the said Commissioners to meet and organize,
by the election of a chairman and secretary im-
mediately after their appointment, and proceed
to assess all the property in the city, town or
municipality subject to taxation at its full and
fair value ; they shall tabulate and arrange lists
in suitable books, which shall exhibit in alpha-
betical order, or otherwise, the names of all per-
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sons, firms or corporations liable to be assessed to
pay any tax, together with the value, enumera-
tions and assessment of the objects subject to tax-
ation, for which each person, firm or corporation
is liable, and complete the same at a date three
weeks prior to the annual meeting of the assessors
of the county ; and at least four weeks prior to
the meeting of- the assessors of the county, the
said Commissioners shall give notice by advertise-
ment in at least one newspaper, published or
generally circulating in said city, town or munici-
pality, that the books containing said lists will be
open for public inspection, examination and cor-
rection, at some suitable place therein, for two
weeks, being the second and third weeks pre-
ceding the meeting of the assessors of the county,
during which time the said Commissioners shall
consider all complaints touching such assessments,
and make corrections therein ; but no assessment
shall be increased during said period of two weeks
without a previous notice in writing of three days
to the party interested ; and it shall be lawful for
said Commissioners to require all parties liable to
taxation to render an account of their taxable
property in such manner as they shall direct, and
to require by summons the attendance of wit-
nesses, and the production of books and papers,
and to enforce obedience to such requirements in
the manner now provided by law in such city, town
or municipality.

3. And belt enacted, Thai the said Commissioners
shall attend all the meetings of the assessors of the
county, and immediately after the adjournment of
the annual meeting of said assessors the Commis-
sioners shall proceed to fix such a percentage upon
the gross valuation of the taxable property in such
municipality for the current year as will produce
the amount of tax required to be raised in said year
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for the purposes specified in this act, which shall
be declared by them to be the rate of taxation for
said year, and they shall complete the said lists
and deliver the- same within three weeks from the-
time of fixing the rate, to the officer or officers of
the city, town or municipality whose duty it is to
collect taxes levied therein.

4. And be it enacted, That it shall be the duty of
the Commissioners to make out the bills or notices
of demand of the payment of said taxes, and no-
tices of the meeting of said Commissioners as here-
inafter provided, and shall forthwith serve or cause
to be served, such bills and notices on all resident
taxpayers, and mail the same to all non-resident
taxpayers whose residences are known, and the
said Commissioners shall meet at the time and place
stated in said notice (which shall be within thirty
days afcer the delivery of the said books to the offi-
ce] or officers whose duty it is to collect taxes), and
shall hear and determine by a vote of a majority of
the Commissioners, appeals from said assessments
by all persons who shall make it appear by affi-
davit to the satisfaction of the Commissioners that
they were absent from the municipality or disabled
by sickness from appearing during the second and
third weeks preceding the meeting of the assessors
of the county, and the said Commissioners shall
meet from day to day until all applications shall be
disposed of, to hear said appeals, and shall deliver
a particular statement of all taxes increased or re-
mitted by them to the officer or officers for the col-
lection of taxes.

5. And be it enacted, That the Commissioners
appointed in pursuance of this act shall have power
to levy taxes for such sums as they shall deem ex-
pedient for the following and no other purposes :
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I. For the support of public schools and the re-
pair of school houses.

II. For protecting property within such city,
town or municipality from fire.

III. For the protection and maintenance of the
public health within such city, town or munici-
pality.

IV. For the maintenance and support of the
poor.

V. For the support and maintenance of a police
force within such city, town or municipality.

VI. For keeping the highways and streets within
the limits of such city, town or municipality in a
safe condition for public use.

VII. For the expenses of assessing arid collecting
the taxes levied under this act, and in addition
thereto a sum to meet deficiencies not exceeding
ten per cent, of the sums required to be raised for
the above stated purposes.

All taxes levied in pursuance of this act shall be
applied solely to the purposes for which they were
levied ; and it shall be unlawful to appropriate or
use or direct or order their appropriation or use for
any other purpose or purposes whatever.

6. And be it enacted, That no tax levied in pur-
suance of this act in any one year for all purposes
shall exceed one and one-fourth per cent, of the as-
sessed value of the property subject to taxation in
the same year.

7. And be it enacted, That all taxes levied in
pursuance of this act shall be collected and received
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by the appropriate officers of the municipality ac-
cording to the laws in .force for the collection of
taxes therein, and they shall give bonds to the
State of New Jersey in such sum as the Governor
shall direct and with such sureties as he shall ap-
prove for the faithful performance of their duties
under this act. It shall be the duty of the officers
to whom warrants for the collection of taxes shall
be directed and delivered to seize and sell so much
of the personal property belonging to any delin-
quent as may be found on the premises from which
any tax is due for either real or personal propert}7;
and the tenants or other persons in possession or
having the care of any lands or tenements and their
goods and chattels shall be and they hereby are
made liable for the payment of taxes which shall
be imposed on the said lands under this act ; and
in all cases when any tenant shall owe any rent for
real estate occupied orrented by him on which any
tax levied in pursuance of this act may be due, said
rent shall be paid to the collector of taxes in dis-
charge of said tax, or so much thereof as shall be
necessary to satisfy the amount of tax so due ; and
if any such tenant or other person shall pay, or his
goods and chattels shall be levied on and sold to
pay any such tax, it shall be lawful for him to
deduct the sum so paid out of the rent, or to re-
cover the same from the landlord or owner by ac-
tion of debt with costs.

8. And be it enacted, That taxes levied for the
purposes enumerated and defined in this act shall
be valid, notwithstanding they may be assessed or
levied by said Commissioners prior or subsequent
to the time fixed by existing laws.

9. And be it enacted, That taxes levied in pursu-
ance of this act. shall be collected, paid over, dis-
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bursed, appropriated and apportioned pro rata
among the objects herein named and expended by
the same officers or bodies, and in the same manner,
as if they had been levied by the board or officers
whose duty it was under the existing laws to have
levied the same, and all taxes levied on real estate
shall be a lirst lien thereon prior to all other en-
cumbrances. This act shall not be construed to
repeal, modify or aifect the power to collect or the
mode of collecting taxes, or of selling real estate
for unpaid taxes, or of paying over, holding, dis-
bursing, appropriating, apportioning, and expend-
ing the same, except so far as is otherwise expressly
provided therein.

10. And be it enacted, That each Commissioner
appointed under this act shall, before he enters
upon the duties of his office, and within ten days
after his appointment, take and subscribe an oath
of office faithfully to discharge his duty under this
act, and file the same in the office of the Secretary
of State, and he shall, unless sooner removed by
the Governor, hold office for the term of one year
from the date of appointment, except in case of an
appointment to fill a vacancy caused by the death,
resignation or removal from the city, town or the
municipality of any Commissioner, and in such
cases the appointment shall be for the unexpired
term only, and at the expiration of one year from
the time when the Commissioners shall be first ap-
pointed, and annually thereafter, they shall be eligi-
ble to re-appointment, or others may be appointed
in their place, as provided in the first section of this
act, The Governor shall have power to fill all va-
cancies, whether occasioned by death, resignation
or removal.

11. And be it enacted, That whenever the Gov-
ernor, after the appointment of such Commission-
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ers, shall be satisfied that any such city, town or
municipality, through its local and proper officers,
has duly caused to be levied for the year the said
taxes herein enumerated and defined, he shall re-
voke the commissions of the said “ Commissioners
of Taxation ” for the said city, town or municipal-
ity, and shall not appoint other Commissioners un-
til the happening of one or more of the conditions
specified in the first section hereof.

12. And be it enacted, That when Commissioners
shall be appointed and shall have levied taxes in
pursuance of this act for any given year, the local
officers or board of such city, town or municipality
shall not for the same year levy taxes for any of
the purposes for which taxes have been levied un-
der this act.

18. And be it enacted, That the said Commission-
ers and all officers, bodies or boards who shall be
concerned in the collection, holding, disbursing,
paying over and expending or directing the expen-
diture of the taxes or the proceeds of the taxes
levied in pursuance of this act, shall be for all pur-
poses of this act, and as respects said taxes and
their proceeds, the officers of the State, and any
official bonds given or to be given by them shall
inure to the benefit of the State as well as to any
person or corporation interested therein.

14. And be it enacted, That the said Commission-
ers shall be paid for their services such compensa-
tion as the Governor shall determine, not exceeding
six per cent, of the amount of taxes levied under
this act in the same year, which compensation shall
include disbursement for all clerical assistance, sta-
tionery and other necessary expenses ; and the
officers who shall collect the said taxes shall re-
ceive for their services the fees and salaries now al-



9

lowed to them by law, for similar services in tile
municipality, and in lieu thereof, which compensa-
tion, fees or salaries shall be levied and paid out of
the taxes collected under this act.

15. And be it enacted, That all acts and parts of
acts, general, special or local, inconsistent .with the
provisions of this act* be, and the same are hereby
repealed, and this act shall ta'ke effect immediately.

Approved March 20, 1884.
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James T. Wiley et al., Com-
missioners of Taxation,
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Brief for Defendants.
1.

This suit, we have been told, was begun “ to test
the constitutional validity of an act of the last
Legislature, which was passed unanimously by both
Houses, and approved by the Governor. The im
quiry may have a practical character, but, if so, it
has not been disclosed. The nominal prosecutors
do not appear to have any interest in the question
which they make bold to raise, or to care which
way the Court shall decide it. No testimony has
been taken, and it is not known whether “ Reid
et alP are genuine litigants acting in good faith
to defend themselves from a fancied injury, or
whether they are put forward by others, who are
ambitious for litigation, but do not care to appear
as prosecutors in their own proper persons. There
is nothing in the case to show where either of the
nominal prosecutors reside. It does not appear
that either of them owns a dollar’s worth of tax-
able property in the city of Elizabeth.
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The writ of certiorari was granted on the seventh
of June last, and made returnable on the ninth. On
the sixteenth of that month the afidavits on which
the writ was granted had not been tiled in the office
of the Clerk. ISo copies have ever been served on,
or read by, anyone connected with the defense ;
but if they still exist they cannot be used on the
argument of this cause in the place of testimony.

>; . Baldwin vs. Flagg, 14 Vr., 495.

The case is not only destitute of evidence to ex-
hibit its true character ; but there is nothing in
the return to give the prosecutors a standing in
Court.

As we regard it, therefore, the first question to
be disposed of is: Can strangers come into the
Supreme Court of New Jersey, with no apparent
interest at stake, and ask the Court on certiorari
to declare an important statute to be void, which
provides for raising public revenue to support the
Government of the State ?

When it is remembered that a writ of certiorari
is a supersedeas (a faculty of the writ suspended
in respect to this case), or even without this fact in
mind, the question will at once appear to be of
more than ordinary importance to the administra-
tion of government.

In the case of Wellington et at., petitioners, &c.,
16 Pick., 87, Sha av, C. «/, said at page 96 :

“ Perhaps, however, it may well be doubted,
whether a formal act of legislation can ever, with
strict legal propriety, be said to be void; it
seems more consistent with the nature of the sub-
ject, and the principles applicable to analogous
cases, to treat it as voidable. But whether or not
a case can be imagined, in which an act of the Leg-
islature can be deemed absolutelj' void, we think it
quite clear, that when such act is alleged to be
void, on the ground that it exceeds the just limits



12

of legislative power, and thus injuriously affects
the rights of others, it is to be deemed void only in
respect to those particulars, and as, against thosq
persons whose rights are thus affected. Prima
facie, and upon the face of the act itself, nothing
will generally appear to show that the act is not
valid ; and it is only when some person attempts to
resist its operation, and calls in the aid of the
judicial power, to pronounce it void as to him, his
property, or his rights, that the objection of un-
constitutionality can be presented and sustained.
Respect for the Legislature, therefore, concurs
with well established principles of law, in the con-
clusion that such act is not void, but voidable
only ; and it follows, as a necessary legal inference
from this position, that this ground of avoidance
can be taken advantage of by those only who have
a right to question the validity of the act, and not
by strangers. To this extent only is it necessary
to go, in order to secure and protect the rights of
all persons against the unwarranted exercise of
legislative power, and to this extent only, therefore,
are Courts of Justice called on to interpose.”

Cooley Con. Lim., 168-4.

The validity of an act can be called in question
only by those having a direct interest in the rights
supposed to be injuriously affected by its provis-
ions, and no one can interpose to ask for the inter-
ference of this Court, to declare an act void, or to
prevent its full operation, except so far as may be
necessary to support and protect his own property
or rights from unauthorized injury or invasion.”

Bigelow, Oh. J., 6 Allen, at p. 357.

On the authority of the above cases, and the
cases of
State, Kean, Pros. vs. Bronson, 6 Vr.,
468, and
State, Montgomery, Pros. vs. Trenton,
7 Vr., 79,

we respectfully submit that the writ should be dis-
missed.
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If we assume that the suit is being prosecuted to
avert an injury which the parties believe to be
threatening, and if it shall be found that the prose-
cutors have a standing in Court, the question to be
considered is whether Chapter LVIII, of the laws
of the Legislature of 1884, is plainly in conflict
with Article *IV, section 7, placitum 12 of the Con-
stitution of the State, which is relied on by the
prosecutors. We think the validity of the statute
in question is beyond all doubt; but even if its
validity were doubtful the defendants would be
entitled to a decision in their favor.

“ The opposition between the constitution and
the law must be such that the Judge feels a clear
and strong conviction of their incompatibility with
each other.”

Marshall, Oh. 6 Crunch, at p. 128.

“ But if I could rest my opinion in favor of the
constitutionality of the law on which the question
arises on no other ground than this doubt, so felt
and acknowledged, that alone would, in my esti-
mation, be a satisfactory vindication ol it. It is but
a decent respect due to the wisdom, the integrity,
and the patriotism of the legislative body by which
any law is passed, to presume in favor of its valid-
ity until its violation of the Constitution is proved
beyond all reasonable doubt.”

Washington, J., 12 Wheat., at p. 270.

“ This declaration should never be made except
in a clear case. Every possible presumption is in
favor of the validity of a statute, and this continues
until the contrary is shown beyond a rational
doubt. One branch of the Government cannot en-
croach on the domain of another without danger.
The safety of our institutions depends in no small
degree on a strict observance of this salutary
rule.”

Waite, Gh. J., 99 U. S., at p. 718.
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“ When called upon to pronounce the invalidity
of an act of legislation passed with all the forms
and solemnities requisite to give it the force of law,
Courts will approach the question with great cau-
tion, examine it in every possible aspect, and pon-
der upon it as long as deliberation and patient at-
tention can throw any new light on the subject,
and never declare a statute void, unless the nullity
and invalidity of the act are placed in their judg-
ment, beyond reasonable doubt.”

Shaw, Ch. Jr, 16 Pick., at p. 95.

“In determining a question whether a statute
is within the legitimate sphere of legislative action,
it is the duty of Courts to make all reasonable pre-
sumptions in favor ofits validity. It is not to be
supposed that the law-making power has trans-
cended its authority, or committed, under the form
of law, a violation of individual rights. When an
act has been passed with all the requisites necessary
to give it the force of a binding statute, it must be
regarded as valid, unless it can be clearly shown to
be in conflict with the constitution. It is, there-
fore, incumbent on those who deny the validity of
a statute, to show that it is a plain and palpable
violation of constitutional right. If they fail to
do so, or leave room for a reasonable doubt upon
the question whether it is an infringement of any
of the guaranties secured by the Constitution, the
presumption in favor of the validity of the act must
stand. Besides, it is a well settled rule of exposi-
tion that in considering whether a statute is with-
in the limits of Legislative authority, if it may or
may not be wvalid according to circumstances,
Courts are bound to presume the existence of those
circumstances which will support it and give it
validity.”

Bigelow, Ch. J., 16 Gray, at p. 422.

“Itis to be remembered that the finding of an
uncertainty with respect to the subject under con-
sideration is to resolve the question against the de-
fendant. The power of the Legislature cannot be
circumscribed except upon, sure grounds. Such is
the familiar rule of construction.”
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Beasley, Ch. J., 13 Vr., at p. 234.
Potter’s Dwarris, 64-66, 80-81.
Cooley Const., Lim., 182, 183.

People vs. Orange, 17 N. Y., 235, 241.
Destv on Tax., vol. 1, p. 86-7.

It may be proper at this point to call to mind the
difference between the power of State legislatures
and of Congress.

“ We look in the Constitution of the United
States for grants of legislative power, but in the
Constitution of the State, to ascertain if any limi-
tations have been imposed upon the complete power
with which the legislative department was invested
at its creation.”

Cooley Con. Lim., p. 173.

III.

Two points are urged on the part of the prose-
cutors.

Fir st .— The statute, it is said, is not broad e
nough to include townships, and, therefore, it is not
a “ general law ” within the meaning of the consti-
tution (Art. 4, Sec. 7, PI. 12). It seems to be con-
ceded that the act applies to all municipalities ex-
cept townships, and it is not denied that a town-
ship is a municipality. The term “ town ” includes
“ township.”

11 Vr., 555; 13 Vr., 487.

The statute in its title expressly applies to
cities, towns and municipalities,” and these com-
prehensive words are repeated in seven of the
fifteen sections of the act. In three other sections,
the fourth, seventh and fourteenth, the word “ mu-
nicipality” is used in the broadest sense, that is,
including every political corporation in the State.

73
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But if the act did not apply to townships it would
not be subject to the objection which counsel makes
in this particular.

“ It has been decided in this State, that a law, to
be neither special nor local, need not apply to all
towns—that it will be general if it apply to a class
of towns. Thus, cities have been held to be in-
cluded among “ towns” as here intended (11 Yr.,
1, Ib. 550), and so are townships said tobe {Ib. 555);
and doubtless a law embracing all cities, or all
townships, would be constitutional; for these
bodies, because of their marked peculiarities, are,
by common consent, regarded as distinct forms of
municipal government, and so constituting classes
by themselves (13 Yr., 487.)

But the statute in question does apply to town-
ships. The notice provided in the first section
“ shall be given to the Mayor of such city, town or
municipality, if there be any such officer, or to the
] resident or chairman of the legislative ur govern-
ing body, if there be no mayor.”

As the law now stands, a township committee in
New Jersey is both a legislative and governing
body.

The powers of town committees, even when
most limited, were to some extent govern-
mental powers, and were enlarged by legis-
lation from-time to time as the inconveniences of
government by almost pure democracy increased.
More than twenty years ago it was said by a
Justice of the Supreme Court in giving an opinion :

“ The township committee are also elected under
the provisions of that act, and this committee is
not made up of mere machines, whose every possi-
ble motion is particularly presented [prescribed] and
outside of which they cannot go ; but they are evi-
dently intended to be elected at that time by the
corporators, so to speak, as a kind of directors, to
manage especially the financial affairs of the cor-
poration. They are authorized to act through a
quorum like most, if not all, other boards of
directors. Their election is provided for in a clause
of the section, apart from those which provide for
the election of other officers ; and the duty is im-
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posed upon this committee, not only of examining,
inspecting, and reporting to the town meetings the
accounts and vouchers of the township officers,but
also to superintend the expenditure of any money
raised, by tax for the use of the tawnship.”

1 Yroom, at p. 170.

“ In this country, until comparatively a recent
period, municipal corporations have been created
singly, each with its special or separate charter
passed by the Legislature of the State. These
charters, in all of the States, were framed after the
same general model ; butin the extent of the special
powers conferred, and in the peculiar constitution
of the governing body, and the like, there was
great variety.”

Dillon, Munic. Corp., sec. 39.

Within recent years, and particularly in this
State, very extensive powers of local government
have been conferred by legislation on town-
ship committees, whereby townships have been
changed from almost pure democracies to represen-
tative governments, wherein the inhabitants vote
by ballot, and township committees exercise now
many of the powers usually given to common
councils of cities. A glance at the Revision
of 1877, and the legislation since, will make
it clear that a township committee is, as we have
stated, both a legislative and a governing body. To
“ govern,” according to Webster, is “ to exercise
authority ; to administer the laws; to have the
control.” Can it be said that a township commit-
tee is not a “ body ” authorized by law “to exercise
authority ; to administer the laws, and to have the
control,” especially over the financial affairs of the
township ?

“ The committee shall have authority, and it is
hereby rendered their duty, to examine, inspect
and report to the annual or town meetings the ac-
counts and vouchers of the township officers, and
to superintend the expenditure of any moneys
raised by tax for the use of the township.”

Rev. p. 1195, sec. 12.
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“ The said committee when duly elected, ap-
pointed and qualified, shall have power and au-
thority to appoint one of their number to be ch air -
man of said committee, and one to. be treasurer
thereof.”

Ib. p. 1202, sec. 51 ; see also sec. 52

and Laws 1878, p. 374.

Hastily running over the general township law
(Revision, p. 1190, &c.), it will be observed that in
addition to the authority that may be exercised by
township committees, to which reference has been
made, they may appoint a person to fill a vacancy
in a township office .until the next annual town
meeting (secs. 13 and 45). They may call a special
town meeting whenever, in their opinion, it shall
be necessary (sec. 15). The official bond of the
collector shall be approved by the township com-
mittee (sec. 25). In case of a failure of the inhabi-
tants to transact the usual business at the annual
town meeting it shall be done by the committee,
including the determination of the amount to be
raised by tax (sec. 45). Unexpended balances of
revenue remaining in the hands of any person or
persons shall on demand be paid to the treasurer
or.township committee to be held subject to the
order of the committee, “ and the committee may
appropriate and use the same for the benefit of
said town or township as thej7 may deem best”
(sec. 53). “ That whenever it is deemed expedient
to issue town or township bonds for any lawful
purpose, such bonds shall be issued by such com-
mittee and shall be signed by the chairman there-
of 7 (sec. 54). The committee may make a contract
with any aqueduct board for a supply of water”
(secs. 59 and 65). They may initiate proceedings
to levy assessments for local improvements (sec.
61). They may issue bonds to obtain supply of
water and construct and acquire necessary works
(secs. 66, 67, 68, 69).

In the year 1878 it was enacted that township
committees may change the time of holding elec-
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lions (L., p. 31), may levy assessments for expense
of obtaining a supply of water (p. 135). They must
inspect fire apparatus (p. 221), may issue bonds for
school buildings (p. 255), may increase tax rate (p.
204), may levy assessments for street improvements
(p. 301), may construct sidewalks and assess the
expense (p. 359).

In the year 1879, town committees were empow-
ered to renew bonds in such sums as they should
determine by “ ordinance or resolution” (L., p. 22),
to make rules and regulations for licensing and
regulating hacks, omnibuses, stages, carriages
and vehicles used for the transportation of pas-
sengers and to fix the license fee for the
same, and prohibit unlicensed persons from
acting’in the capacity of hackmen,” and to pre-
scribe 'penalties for violations of the act (p. 84).
They were further authorized to purchase fire ap-
paratus, purchase or lease lands or buildings, to
“ designate and appoint the members of all fire
companies and organizations, who shall be con-
tinued as such members during the pleasure of the
committee ” (pp. 109 and 187). “ It shall be lawful
for the township committee of any township in this
State, within thirty days after their organization in
each year, to fix by ordinance the annual salary
and compensation to be paid to eacli person elected
by the people and timeand manner of the payment
thereof ” (p. 219).

In the year 1880, township committees were em-
powered to fix the amount of penal interest to be
paid by delinquent tax payers,’ “ by a general
order or resolution,” and direct its collection (L.,
p- 40), to employ “ competent engineers to make
plans and specifications forijsewers, drains, etc.,”
to issue certificates of indebtedness, to construct
extensive drainage works, make awards for land
taken, and cause assessments for the expenses to
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be made (p. 69), to adopt “ rules and regulations,
altering and amending the same from time to time
as may be deemed necessary respecting the use,
management, care and custody of the township
fire apparatus” (p. 117), to fill vacancies in the
office of overseer of the highways in road districts
(p. 123). Very extensive authority was conferred
on township committees by an act entitled “ An
Act to increase the powers of township committees ”
approved March 11, 1880 (L., p. 199). In the second
section it was enacted that for the enforcement of
the foregoing provisions of the act, “ the town com-
mittee may enact and pass any ordinances, and
may in the name of the clerk of the township pros-
ecute offenders against the provisions of this act or
of the said ordinance,” &c. (See also Laws of 1880
pp- 268 and 302).

Since the year 1880, other legislative and govern-
ing powers have been conferred upon township
committees by the Legislature similar to those
which have been indicated above. @ We think
enough has been set out to establish the prop-
osition that a township committee in this State is
both a legislative and a governing body, having
such an officer as a chairman. Further powers
may be found in the general road and tax laws
and in other statutes passed since 1880, which relate
to the subjects indicated.

1881, on page 135, ordinances.
144, bonds.
274, assessments.
1882, * 42, sidewalks.
54, public buildings.
77, appropriation of money.
163, sidewalks, assessments.
179, assessments.
212, compromise of taxes and assess-
ments.
241, establishing grades of roads by
ordinance.

<
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1883, ¢ 39, supervision of taxes.
39, employing police officers.
129, creating sinking fund.
189, controlling police.
199, changing name.
1884, “ 71, controlling roads.
90, changing name.
130, employing policemen.
“ 161, making contracts.
168, employing police.
194, in which a township committee
is called a “governing body”
210, ordinances.

The second point urged by the prosecutors is,
that the act is not in harmony with that clause of
the constitution which declares that “ property
shall be assessed for taxes by general laws, and
uniform rules, according to its true value.”

The meaning of this clause of the constitution is
very plain, and has never heretofore been called in
question for the reason now alleged. It does not
mean, as the prosecutors’ counsel seems to think,
that but one general statute shall exist in New
Jersey, providing uniform machinery by which all
taxable property shall be assessed for taxes, and
creating a uniform set of officers who shall make
the assessment. If that were its meaning there is
probably no city in the State in which a legal tax
can be laid, except under the Act of 1884. Even
the “ Act for the taxation of railroad and canal
property,” ch. 101, L. 1884, and ch. 159 of the laws
of the same year, would be invalid.

It has been held that this clause of the constitu-
tion executed itself proprio mgore, and repealed
all inconsistent laws. (State North Ward Bank
vs. Newark, 10 Vr., 380.) Yet it is well known
that nearly all cities have different machinery pro-
vided in their various charters by which property
18 assessed for taxes. (L. 1869, p. 1255: 15 Vr
467 ; 13 Vr., 435.)
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Taxes have been assessed by these varions officers
and boards for eight or nine years since the clanse
which we have quoted became a part of the Con-
stitution, without being questioned for the reason
now alleged. The clause means only that uniform
measures of value shall be used in making the as-
sessment of property by all beards and officers who
are authorized to act as assessors. This is the
theory upon which the North Ward Bank case was
decided, and is was this interpreta tion of the clause
which repealed “ the five county act” so clearly
that no one ever claimed that the act remained in
force after this amendment to the Constitution
went into effect. It was for this reason that the
adoption of the amendment was opposed in the
five counties when it was submitted to the popu-
lar vote.

It is not necessary to the validity of a statute
which is general in form, that it should be actually
in continual practical operation every where through-
out the State. In case of a failure to eleet a town-
ship officer, for example, or in case of his death,
resignation, or removal, the town committee may
appoint his successor under the provisions of a
general law applicable in all townships to the same
state of facts. (Revision 1195, sec. 13.)

So, in case of the death of a sheriff during his
official term, or when a vacancy occurs in a sheriff’s
office, the Governor, upon being notified in a pre-
scribed manner, may make an appointment to fill
the vacancy under a general law. (Revision 1105,
sec. 87.)

Numerous statutes, such as these, exist in this
State and in other States. They are undoubtedly
general laws, although many years may, and often
do, intervene between instances of their practical
application.

The definition of a general law, within the mean-
ing of the constitution, which is most frequently



23

used as a test of- the validity of legislation in this
respect is the following :

“ A law, framed in general terms, restricted to no
locality, and operating equally upon all of a group
of objects, which, having regard to the purposes of
the legislation, are distinguished by characteristics
sufficiently marked and important to make them a
class by themselves, is not a special or local law,
but a general law.

Van Riper vs. Parsons, 11 Yr., 123.

In that case a statute general in terms, which in
fact applied only to» one city in the State, and
could never apply to any other, was held to be
constitutional. (L. 1877, p. 54, Rev., p. 1372.)
The classification, of course, must not be arbitrary,
but reasonable, and when it is reasonable the num-
ber of objects to which the law applies has no effect
upon its validity. With this principle in mind the
Court said of the statute under consideration in the
above case:

“ The law in all its provisions is general ; broad
enough to reach every portion of the State. * * *
A law so framed is not a special or local law, but a
general law, without regard to the consideration,
that within the State, there happens to be but one
individual of the class, or one place where it pro-
duces effects.” P. 125. ,

For the same reason an act entitled “ An Act in
relation to assessments in towmships,” Rev. 1204,
was held to be valid, although it must have applied
to a few townships only, that is, to those townships
in which assessments had been laid on an illegal

theory, and according to special laws.
Van Riper wvs. N. Plainfield, 14 Yr.,
349.

The statute under consideration in the present
case applies, without distinction, limitation or ex-
ception, to every municipality in the State that
now fails, or hereafter shall fail, to execute its
functions as a governmental agent of the State. To
hold that the act in question is invalid, would be
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to declare that the State government of New Jer-
sey has no control over its own instruments of
government—that, once having delegated a part of
its sovereign power to one of its own creatures
for convenience of administration, it can never
revoke that power, or transfer it to a more efficient
agent for any reason. It would be difficult to
think of a more fatal and unwarranted blow that
one department of the State government could in-
flict upon another than to establish such a doctrine.
Experience has shown that the policy of stripping
a State of its sovereign powers by constraction of
contracts has caused much moreinjury than benefit,
The authorities ave all in favor of the power of the
Legislature to pass the act now called in question
by the prosecutors. No case has been cited in
which the power is denied. The principle upon
which the act rests is too familiar to justify dis-
cussion over it.

In the recent case of Merriwether vs. Garrett, 102
U. 8., 472, the Court said, at page 511 :

‘*“ Municipalities are mere instruments of the
State, for the more convenient administration of
local government. Their powers are such as the
Legislature may confer, and these may be enlarged,
abridged, or entirely withdrawn, at its pleasure.
This is common learning, found in all adjud-
cations on the suliject of municipal bodies, and
repealed by lext writers. There is no contract be-
tween the State and the publie, that the charter of
a city shall at all times be subject to legislative
control ; all persons who deal with such bodies are
conclusively presumed to act upon knowledge of
this power of the Legislature.”

See also,
U. S. »s. R. R. Co., 17 Wall., 322, 329.
Tinsmanw»s. D. B. R.R. Co., 2d Dutch.,
148.
Gilman »s. Sheboygan, 2 Black, 510.
People »s. Draper, 15 N. Y., 532, 544.
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Cooley, Const. Liiri., p. 476-8.
Dillon, Munie. Corp., sec. 66 (3d eel.),
and cases cited.

The statute which the prosecutors ask to have
declared invalid affects only the political faculties
of public corporations in certain cases. It relates
solely to taxation for the support of government—
a subject which is the special province of the Legis-
lative Department, and with which the judiciary is
forbidden by the constitution to interfere (Art.
IIL.).

“ The Legislature must determine all questionsof
State necessity, discretion or policy involved in
ordering a tax and in apportioning it ; must make
all the necessary rules and regulations which are
to be observed in order to produce the desired re-
turns, and must decide upon the agencies by means
of which collections shall be made.

Cooley on Tax., p. 34.

The object of the act is definitely stated in its
title as the constitution requires.

“ Ax Act to provide for and secure the raising of

“ revenue for the execution of the public duties
of maintaining public schools, preventing the
destruction of property by fire, preserving the
public health, supporting the poor, maintaining
police and keeping the highways anff streets in
a safe condition for public use, within the limits
of incorporated cities, towns and municipalities,
in cases where the local or municipal authori-
“ ties or officers fail to provide for the perform-
ance of such duties.”

“
I3
«“
«
3

«

«

Argument cannot make its meaning clearer, and
no provision of the constitution can be found with
which it comes in conflict. The effort of the prose-
cutors to construe the act to mean something else
than it expresses, and from such a meaning to
argue against its validity must fail. “ Where the
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intent is plain there is no room for construction.”
2 Cranch, 386.

Iv.

There are other matters stated, here and there,
in the brief of the prosecutors’ counsel of
which the Court will find no trace anywhere in the
record. To these remarks we have made no reply,
not because they are true, but for the reason that
the Court will not consider irrelevant statements
thrown out by litigants in an effort to supply the
want of argument. We appear to defend three
officers of the State, who have been appointed by
the Governor, in obedience to the law, for the pur-
pose of executing a public duty of the highest im-
portance. It is only proper, at the present time,
to discuss the legal issue on the record, and now
before the Court. The policy of the statute
which has been attacked is not a question which
is open for discussion here. (Cooley C. L., p.
186;) Both the policy and necessity of the act
can be defended easily in a forum where all the
facts are known. If the Court is not familiar with
the causes which induced the Legislature to pass
this statute without a dissenting voice,and which led
the Governor to approve it, and appoint the defend-
ants, that is but another reason why this action of
the law-making power, and of the executive, should
not meet with injury or destruction at the hands
of the Court.

“It is a well settled rule of exposition that
m considering whether a statute is within the
limits of Legislative authority, if it may or may
not be valid according to circumstances, Courts
are bound to presume the existence of those cir-
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cumstances which will support it and give it
validity

16 Gray, at p. 422.

It is difficult to conceive under what circum-
stances this act would not be a legitimate exercise
of the State’s sovereign power and duty. The
Legislature is the sole judge of the conditions
which require such action and their determination
is not open to question or subject to review.

March 8d, 1885.
FRANK BERGEN,
JOHN F. DILLON,

For the Defendants.






Ward &Tichbnor, LawCase Printer-». 82 and 8! Broad St., Newark, N J.

New Jersey Supreme Court.

THE STATE,

(Ex rel. Jam es J. Thomso n,)

]
/
. On Mondanus.
vS. 1

THE CITY OF ELIZABETH, ]

On reading and filing the affidavit of William H
Reynolds and Edwin A. Rayner, and on motion of John
W. Taylor, of counsel for James J. Thomson,

It is ordered that James T. Wiley, Robert E. Chet-
wood and Richard Frohwein, commissioners of taxation,
do show cause before this Court, on the twenty-third day
of June instant, at the hour of 10 A.M., eras soon there-
after as the Court can attend to the same, at the State
House at Trenton, why a writ of mandamus should not
issue directed to them, and commanding them to assess
or levy the amount due on the alias writ of execution
issued out of this Court, at the suit of the said James J.
Thomson against the City of Elizabeth, directed to the
sheriff of the county of Union, tested-on or about the
seventh day of June instant, and commanding him to
make or levy the sum of thirty-seven hundred dollars
and eighty-one cents, besides execution fees, (less the
amount credited thereon,) of the property of the City of
Elizabeth, and a copy of which writ was duly served on
the said commissioners ; and it is further ordered that the
said James J. Thomson have leave to take affidavits and
other evidences to be used on the argument of this rule,
and to issue subpoenas for witnesses.

Ordered in opened Court.

M. M KNAPP, &s. C.
Dated June 17, 1884.

10
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New Jersey Supreme Court.

THE STATE,
{Ex. rei Theodore Runyon,
Relator,)
On Mandanus.
10 JAMES T. WILEY, etal,

Commissioners of Taxation,

Defendants.

Taking of depositions in the above stated cause at the
office of John W. Taylor, Esq., on the 23d day of June
A.D. 1884, pursuant to a notice to that effect, due and
legal service of which was acknowledged by defendants’
attorney, in the presence of John W. Taylor, Esq.,
counsel for relator, and Frank Ber gen, Esq., counsel for
defendants.

It was stipulated between the respective counsel, that
the depositions-should be taken stenographically by the
commissioner, and the signatures of the witnesses waived,
and that the testimony taken in this case be applicable
also to the case of -James J. Thomson, relator, vs. James
T. Wiley, et al., pending in the same Court.

A. B. C. SALMON,
Supreme Court Conurissioner.

William H. Reynolds, a witness produced on the part
of the aforesaid relator, having been duly sworn, on
his oatb according to law deposeth and saith :

Direct examination, by Mr. Taylor:
Q Are you under sheriff of the county of Union?

A Yes, sir.
Q The sheriff is Thomas Forsythe ?
A Yes, sir.

Q Were alias executions in these two causes of-
40 Runyon against the City of Elizabeth, and Thomson
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against the City of Elizabeth, issued, and have you them
in your possession ?

Yes, sir; received by the sheriff, June 11, 1884.
These are the original executions?

Those are the aliases.

The original alias executions ?

Yes, sir.

Did you find any property in the city of Elizabeth
whereon to levy ?

A No, sir.

Q What did you do then ?

A Made and served copies of each of them.

Q Upon whom ?

A Upon A. B. Carlton, comptroller, June 12 ; John
W. Whelan, treasurer, June 13 ; James T. Wiley, Rob-
ert E. Chetwood and Richard Frohwein, commissioners
of taxation, on June 12.

Q They are acting as commissioners of taxation under
the law recently passed ?

A Under the act of last winter ; yes, sir.

Q Did you see them more than once ?

A Yes, sir.

Q Do you know whether they have assessed the
amount ?

No, sir ; I do not.

Did you ask them to do so?

Yes, sir.

Did they say they would?

No; made no decided answer; the first time I

OB

RO Q™

went I just merely went— (interrupted.)
Q The first time ; did you go a second time?
A Yes, sir.
Q At my request?
A Yes, sir.
Q

What did they say then ?

A Well, they— two of them, I believe, showed us
the act under which they were appointed, and said that
act told them just what to do, and they didnt know
whether they had a right to do anything but what they
were to do under that act.
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¢ Did you say to them whether or not you would
like them to intimate to you whether they would execute
the law ?

A I told them the reason for your requesting e to
go there the second time was, that you wanted a decided
answer whether they would or would not

@ What did they say ?

A They said they couldn’t give any decided answer.

¢ Did they say whether they had been advised ?

A They did not; I asked Mr. Chetwood that; Idon't
recollect just what he did say ; I think he said he had not
seen Mr. Bergen since [ was there before.

Cross-examination, by Mr. Bergen :

@ Did you receive executions in these cases before
these original executions, not aliases ?

A One of them was sheriff Ryder's.

¢ Did vou receive it ?

A No, sir; I served the copies of Runyon execution
a few days before this alins was issued.

¢ On these commissioners ?

A Yes, sir.

¢ Did you ever serve any execution in either of
these cases on the Board of Assessment and Revision of
Taxes in the city of Elizabeth ?

A I did not, but—(interrupted.)

Mr. Taylor: Of course you can't state, then.

Witness : I didn’t serve them.

€ Do you know whether or not there was a tux
levied to pay these judgments, and part of it paid ?

A Part of it has been paid to the present sheriff in
this Runyon matter; there is a credit on both these
aliases.

@ My question was—you didn't answer it entirely—
the question was, whether you know, as a matter of fact,

that a tax has been levied upon the city of Elizabeth to
¥ [.J

pay both these judgments ?
A Yes, sir.
@ And part of it collected and paid over?
A Yes, sir.
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@ Iow much on each one, do you know 7

A The credit in the Thomson case is $2,003.05;
something collected since that; I don't know anything
about that, how much.

¢ How much in the Runyon case?

A There has been $1,803.93.

It is admitted that in the year 1882, a tax was
levied pursuant to a writ of mandamus in the
city of Elizabeth to pay the Thomson judgment,
and that in the year 1883, a tax was levied in the
city in pursuance of a writ of mandamnus to pay
the Runyon judgment; and the amount credited
on the executions, respectively, as has just been
stated, were the amounts raised, respectively, by
assessment in pursuance of those writs of manda-
mus, and the rest of it is still uncollected.

Mr. Taylor: 1 shall rely upon the record of the judyg-

ments and of the alias executions.

‘Sworn and examined before me this 23d day of June,
A.D. 1884, Signature waived.

A. B. C. SALMON,

Supreme Court Commuissioner.

EpwiN A. RAYNER, a witness produced on the puart of

the aforesaid relator, having been duly sworn, on
his oath aceording to law, deposeth and saith :

Direct eramination, by Mr. Taylor:

@ You are an attorney at law ?

A =l am. iy,

¢) In my office?

AS= Y ess It

© Do you remember calling upon the so-called com-
missioners of taxation in the city of Elizabeth, in com-
pany with Mr. Reynolds, the deputy sheriff ?

A Yes, sir; I do.

a9

30
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The last witness ?
Yes, sir.
When ?
On Friday afternoon— the thirteenth of this month.
Q For what purpose did you call upon them ?
A To make the demand on them that they include
the amounts due on the two several writs, in the tax

Q
A
Q
A

levy.
Q Of the present year ?
A Yes, sir.

Q Did you ask for a decision— whether they would
not include it in the levy ?

A 1 did, sir.

Q Did thpy say they would ?

A They did not.

Q What did they say and do ?

Objected to as irrelevant.

Q Did they say whether they thought they could ;
just state what they said ?

A Two of the commissioners, when asked the ques-
tion if they would include the amount due on the
various writs under the tax levy, stated that they could
not see how it could be done ; they then read the certain
specified objects for which they were to raise money
under the act under which they were appointed, and I
then asked them if their inability to give me a definite
answer should be taken as a refusal to include the
amounts in the tax levy ; they said they didn’t wish to
be regarded as saying that, but they couldn’t state defi-
nitely whether they would or not, but they were willing
to obey the direction of the Court, but they couldn’t
give a definite answer, and wouldn’t

Q It was a question with them under the law,
was it?

A Yes, sir.

Q Did they state whether they thought, under the
law, they were at liberty to do it ?

Objected to as irrelevant.
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A They — two of them, told me, sir, that they
couldn’t see how it could be done.

Q What law did they refer to?

A Law passed last winter, I think, referred to as
bill 467.

Q Under which they were appointed?

A Yes, sir.

Q As they understood the law, they were precluded
from raising money for any other objects than those par-
ticularly specified in the act?

Objected to as leading.

A They stated to me that in reading these several
sections, they saw no provision for any such purpose—
didn’t see how it could be done.

Cross-examination, by Mr. Bergen:
Q You say they didn’t refuse to do it?
A No, sir; they didn’t refuse.

Counsel: That is all. on

Re direct examination; by Mr. Taylor:

Q What do you mean by saying that “ they didn’t
refuse to do it ?”

A Because I was unable to get any definite answer
from them.

Q But they said they were willing to do so if a court
should order them 7

A Yes, sir; that is what they said to me.

Sworn and examined before me this 22d day of June,
A.D. 1884. Signature waived.
A. B. C. SALMON,
Supreme Court Comnurissioner.

Relator rests.

Mr. Bergen offers the charter of the City of Elizabeth
with all the supplements thereto.

A. B. C. SALMON,
Supreme Court Commissioner.
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To the Supreme Court of the State of New Jersey :

I, A. B. C. Salmon, a Supreme Court Commissioner
of said Court, do hereby respectfully certify that the
proceedings in the above stated cause were had as
appears by the foregoing transcript; that it appeared
that due and legal notice was served, of the taking of
depositions, on the defendants ; that the witnesses named
herein personally appeared and were sworn before me
and were examined and cross-examined as appears; that
the respective counsel consented that the testimony
should be taken stenographically by the said commis-
sioner, and afterwards transcribed and the signatures of
the witnesses waived; that the evidence was declared
closed on both sides by the respective counsel on this
23d day of June, A.D. 1884.

A. B. C. SALMON,
Supreme Court Commissioner.



New Jersey Supreme Court.

November Term, 1884.

THE STATE,

(Ex rei James J. Thomso n,)
On Mandanus.

Opinion.

is.

JAMES T. WILEY, e al,

Commissioners of Taxation.

Argued June Term, 1884, before Justices Knapp,
Parker and Dixon.

Mr.John W. Taylor, for the relator.

Mr. Frank Bergen,and Mr. Wager Swayne, and
Mr.John F. Dillon, of New York, for the respondents.

The opinion of the Court was delivered by—

Dixon,J.: The respondents are “ Commissioners of
Taxation,” appointed for the city of Elizabeth, under
“An act to provide for and secure the raising of revenue
for the execution of the public duties of maintaining
public schools, preventing the destruction of property
by fire, preserving the public health, supporting the poor,
maintaining police, and keeping the highways and streets
in a safe condition for public use, within the limits of
incorporated cities, towns and municipalities, in cases
where the local or municipal authorities fail to provide
for the performance of such duties,” approved March
20th, 1884, (P. L. 1884, p. 84).

The relator holds a judgment of this Court against the
City of Elizabeth, and now asks for a mandamus com-
manding the respondents to levy a tax for the payment
of his judgment.

3
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In our opinion the respondents have no authority to
levy such a tax. All their powers seem to us to be
derived from the statute under which they are appointed.
The fifth section of this act specifically enumerates all the
purposes for which they may impose taxes, and declares
that they shall levy taxes for no other purposes, and
that the taxes levied in pursuance of the act shall be
applied solely to the purposes for which they were levied,
and that it shall be unlawful to appropriate or use, or
order or direct their appropriation or use, for any other
purpose or purposes whatever. Language could not be
more explicit. The enumerated purposes do not embrace
the paying of the relator’s judgment.

The relator, however, urges that, in connection with
this act, must be taken the supplement to “An act
respecting executions,” approved March 27th, 1878, (P.
L. 1878, p. 182,) which devolves upon the “Assessor” of
each municipal corporation of the State the duty, under
certain circumstances, of levying taxes to pay judgments
against the corporation, and that, by force of the two
statutes together, these commissioners are charged with
the duty cast upon the “Assessor.”

This view cannot be adopted without doing violence
to the plain words of the act of 1884, which, as we have
seen, so rigorously circumscribe the commissioners’
power, and there is no occasion, if even there were any
warrant for violating those provisions. Long before the
statute of 1878 was passed, there existed in the city of
Elizabeth the office of “Assessor,” to the incumbents of
which the statute undoubtedly referred. That office
still exists, in no wise changed by the act of 1884, and
through it the relator is legally entitled to enforce his
judgment.

Nor can we approve the suggestion that this limita-
tion of the commissioners’ authority under the act of
1884 is unconstitutional, as impairing the obligation of
the relator’s contract, or depriving him of any pre-exist-
ing remedy. The legal duty of paying his debt, and the
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legal means of enforcing that duty, remain untouched.
It may, indeed, be true, that the necessity under which
the City of Elizabeth labored, of resorting to the same
machinery as the relator was entitled to employ, in
order to levy some taxes which were absolutely essen-
tial to its existence, has been in great degree obviated by
this Commissioners’ act, and thus the probability that
the relator would find this machinery ready at his hand
for collecting the judgment is lessened ; but this neces-
sity formed no part of the creditor’ rights, and the effect
which its removal produces upon his situation is but an
indirect result of the act of 1884; while it is only when
legislation operates directly upon the contract or the rem-
edy that it is prohibited by the constitution. Wo\ff vs.
New Orleans, 103 U. S. 358, 365.

But if the conclusion could be reached that it was
unconstitutional thus to limit the authority of these com-
missioners, then I think the consequence would be that
the whole statute must fall to the ground. For the
legislature has in unmistakable terms declared that it
designed to create the officials for the purpose of exer-
cising a certain measure of authority and no more ; and
it has used such precise and positive language to assev-
erate its will that their power shall not transgress the
bounds prescribed, that I am led to believe that, if the
question had been presented to the legislature, whether
it would confer upon the commissioners the power
which we are now asked to command them to exer-
cise, or would refrain from enacting the law at all,
the latter would have been the course adopted. The
limit of authority seems to have been intended to be an
inseparable condition of the authority itself. Now, the
power of taxation is legislative, and cannot be exercised
otherwise than wunder the authority of the legislature.
(Meriwether vs. Garrett, 102 U. S. 472.) If, therefore,
the legislature in an original delegation of the taxing
power has declared that the power shall be wielded only
in case it can be confined within designated bounds, and

if the constitution forbids that it should be so confined,
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then the logical outcome of these' principles must be that
the attempted delegation in fofo fails. State vs. Chamber-
lain, 8 Yroom, 888.

The mandamus must be refused.

The rule for mandamus, allowed on the relation of
Theodore Runyon, presenting the same legal questions

as are above decided, must also be discharged.
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New Jersey Supreme Court.

November Term, 1884.

THE STATE,
{Ex rei James J. Thomson,)

Vs.
On Mandamus.
JAMES T. WILEY, etal,

Commissioners,

Defendants.

The rule for a peremptory writ of mandamus hereto-
fore issued in this cause, having been returned with the
evidence of the respective parties taken therein, and the
Court having heard the argument of the counsel for the
parties, and maturely considered the same, and it
appearing that the statute drawn in question is constitu-
tional, and that the respondents have no power to
comply with the demands of the relator, It is ordered
that the said rule be discharged and the application for

a writ of mandamus denied.
Entered November 15, 1884.

On motion of
FRANK BERGEN, Atforney.

New Jersey,ss:
The State of New Jersey, to Justices of the Supreme
[1.s.] Court of the State of New Jersey* Greeting :

Because in the record and proceedings, and also in
the giving of judgment in a plaint which was in our
Supreme Court before you by our writ, between the

State (on the relation of James J. Thomson,) and James
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It

T. Wiley, Robert E. Chetwood and Richard Frohwein,
“Commissioners of Taxation,” as it is said, manifest
error hath intervened to the great damage of the said
James J. Thomson, as by his complaint we are in-
formed, we being willing that the error, if any there be,
should in due manner be corrected, and full and speedy
justice done to the parties aforesaid in this behalf, do
command you, that if judgment be thereupon given,
then without delay, you distinctly and openly send under
your seal, the record and proceedings aforesaid, with all
things touching the same, to our Court of Errors and
Appeals, on the thirteenth day of December next, to-
gether with this writ, that the record and proceedings
aforesaid being inspected we may further cause to be
done what of right and according to law ought to be

done.

Witness, Theodore Runyon, our Chancellor, at
Trenton, the twenty-sixth day of November, eighteen

hundred and eighty-four.

BENJ. F. LEE, CVk

John W. Taylor, Att'y.



N. J. Court of Errors and Appeals.

THE STATE,
(James J. Tho mson,

Prosecutor,) On Error to
s, Supreme Court.

JAMES T. WILEY, ef al,

Commissioners of Taxation.

A fterwards, that is to say, on the thirteenth day of
December, in the year eighteen hundred and eighty-four,
before the Court of Errors and Appeals of the State of
New Jersey, comes the said plaintiff in error, by John
W. Taylor,his attorney, and says, that in the record and
proceedings aforesaid, and also in the giving of judgment
aforesaid, there is manifest error in this, to wit, that by
the record aforesaid, it appears that the judgment afore-
said, in form aforesaid, was given for the defendants
against the said plaintiff; whereas, by the law of the
land, judgment ought to have been given for the said
plaintiff against the said defendants.

And the said plaintiff prays that the judgment afore-
said, for the errors aforesaid, and for other errors in the
record and proceedings aforesaid, may be reversed,
annulled, and for nothing held ; and that the said plain-
tiff may be restored in all things which it has lost by

occasion of the judgment aforesaid, &c.

JOHN W. TAYLOR,
Attorneyfor Plaintiffin Error.
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CHAPTER LVIII. OF THE LAWS OF 1884.

(Bill No. 467.)

DECISIONS

OF THE

Supreme Court of New Jersey

RESPECTING THE SAME

Rendered at November Term, 1884-






An Act to provide for and secure the raising of revenue
for the execution of the public duties of maintaining
public schools, preventing the destruction of property
by fire, preserving the public health, supporting the
poor, maintaining police and keeping the highways
and streets in a safe condition for public use, within
the limits of incorporated cities, towns and munici-
palities, in cases where the local or municipal author-
ities or officers fail to provide for the performance of
such duties.

Section 1. Be it enacted by the Senate and General
Assembly of the State of New Jersey, That whenever in
any incorporated city, town or municipality in this State,
the local authorities, boards or officers authorized by law
to assess and levy the taxes enumerated and defined in
section five hereof, shall not be in existence and qualified
to act at the time when by law assessments or valuations
of taxable property may be commenced; or whenever
such local authorities, boards or officers shall for any
cause whatever neglect or fail to commence the assess-
ment or valuation of property for the purpose'of taxation
for the space of ten days after the time fixed by law when
taxes become a lien upon land in such city, town or mu-
nicipality ; or shall neglect or fail to levy the taxes
specified in section five hereof at the time required by
law, it shall be the duty of the Governor, in either of the:
said three cases, to cause a notice to be given the Mayor
of such city, town or municipality, if there be any such
officer, or to the president or chairman of the legislative
or governing body, if there be no Mayor, calling attention
to the fact that the local authorities, boards or officers
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authorized to levy such taxes are not in existence and
qualified to act as aforesaid, or that they have neglected
to commence the assessment and valuation of property,
as aforesaid, or that they have neglected or failed as
aforesaid to levy said taxes, which notice shall further
state that unless proceedings be duly taken to make the
assessment, valuation or levy within ten days after the
giving of the notice, that the Governor will appoint com-
missioners of taxation under this act to make the assess-
ment and levy of taxes as herein provided. If the Gov-
ernor at the expiration of said ten days shall be satisfied
that the said vacancies still exist, or that the said local
authorities or boards or officers have not commenced the
assessment and valuation of property for taxation, or
that said taxes have not been levied at the time required
by law, it shall thereupon be the duty of the Governor
to appoint and commission three freeholders, who shall
be residents of such city, town or municipality, to be
known as “ commissioners of taxation,” whose duty it
shall be under the authority of this act to assess and levy
the taxes specified in section five hereof, as herein pro-
vided, and to discharge all other duties required hereby.

2. And beit enacted, That it shall be the duty of the
said commissioners to meet and organize by the election
of a chairman and secretary immediately after their ap-
pointment, and proceed to assess all the property in the
city, town or municipality subject to taxation at its
full and fair value they shall tabulate and arrange lists
in suitable books which shall exhibit in alphabetical
order, or otherwise, the names of all persons, firms or cor-
porations liable to be assessed to pay any tax, together
with the value, enumerations and assessment of the ob-
jects subject to taxation, for which each person, firm or
corporation is liable, and complete the same at a date three
weeks prior to the annual meeting of the assessors of
the county; and at least four weeks prior to the meet-
ing of the assessors of the county, the said commission-
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ers shall give notice by advertisement in at least one
newspaper, published or generally circulating in said
city, town or municipality, that the books containing
said lists will be open for public inspection, examination
and correction, at some suitable place therein, for two
weeks, being the second and third weeks preceding the
meeting of the assessors of the county, during which
time the “aid commissioners shall consider all complaints
touching such assessments, and make corrections therein ;
but no assessment shall be increased during said period
of two weeks without a previous notice in writing of
three days to the party interested ; and it shall be lawful
for said commissioners to require all parties liable to
taxation to render an account of their taxable property
in such manner as they shall direct, and to require by
summons the attendance of witnesses and the production
of books and papers, and to enforce obedience to such
requirements in the manner now provided by law in such
city, town or municipality.

3. And be it enacteds, That the said commissioners shall
attend all the meetings of the assessors'of the county,
and immediately after the adjournment of the annual
meeting of said assessors the commissioners shall pro-
ceed to fix such a percentage upon the gross valuation
of the taxable property in such municipality for the
current year as will produce the amount of tax required
to be raised in said year for the purposes specified in this
act, which shall be declared by them to be the rate of
taxation for said year, and they shall complete the said
lists and deliver the same within three weeks from the
time of fixing the rate, to the officer or officers of the
city, town or municipality whose duty it is to collect
taxes levied therein.

4. And be it enacted, That it shall be the duty of the
commissioners to make out the bills or notices of demand
of the payment of said taxes, and notices of the meeting
of said commissioners as hereinafter'provided, and shall
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forthwith serve or cause to be served, such bills and
notices on all resident taxpayers, and mail the same to
all non-resident taxpayers whose residences are known,
and the said commissioners shall meet at the time and
place stated invsaid notice (which shall be within thirty
days after the delivery of the said books to the officer
or officers whose duty it is to collect taxes), and shall
hear and determine by a vote of a majority of the
commissioners, appeals from said assessments by all per-
sons who shall make it appear by affidavit to the satis-
faction of the commissioners that they were absent from
the municipality or disabled by sickness from appearing
during the second and third weeks preceding the meeting
of the assessors of the county, and the said commission-
ers shall meet from day to day until all applications shall
be disposed of, to hear said appeals, and shall deliver a
particular statement of all taxes increased or remitted
}[:)y them to the officer or officers for the collection of
axes.

5.  A.iid 161t 67iacted, That the commissioners appointed
in pursuance of this act shall have power to levy taxes
for such sums as they shall deem expedient for the fol-
lowing and no other purposes :

I. For the support of public schools and the repair of
school houses.

II. For protecting property within such city, town or
municipality from fire.

ITI. For the protection and maintenance of the public
health within such city, town or municipality.

IY. For the maintenance and support of the poor.

V. For the support and maintenance of a police force
within such city, town or municipality.

.y 1* For keeping the highways and streets within the
limits of such city, town or municipality in a safe con-
dition for public use.
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VII. For the expenses of assessing and collecting the
-taxes levied nnder this act, and in addition thereto a sum
to meet deficiencies notexceeding ten per cent, of the sums
required to be raised for the above stated purposes.

All taxes levied in pursuance of this act shall be applied
solely to the purposes for which they were levied; and it
shall be unlawful to appropriate or use or direct or order
their appropriation or use for any other purpose or
purposes whatever.

6. And be it enacted, That no tax levied in pursuance
«of this act in any one year for all purposes shall exceed
one and one-fourth per cent, of the assessed value of the
property subject to taxation in the same year.

7. And be it enacted, That all taxes levied in pursuance
of this act shall be collected and received by the appro-
priate officers of the municipality according to the laws in
force for the collection of taxes therein, and they shall
give bonds to the State of New Jersey in such sum as
the Governor shall direct and with such sureties as he
shall approve for the faithful performance of their duties
under this act. It shall be the duty of the officers to
whom warrants for the collection of taxes shall be di-
rected and delivered to seize and sell so much of the per-
sonal property belonging to any delinquent as may be
found on the premises from which any tax is due for
either real or personal property, and the tenants or other
persons in possession or having the care of any lands or
tenements and their goods and chattels shall be and they
hereby are made liable for the payment of taxes which
shall be imposed on the said lands under this act; and
in all cases when any tenant shall owe any rent for real
estate occupied or rented by him on which any tax levied
in pursuance of this act may be due, said rent shall be
paid to the collector of taxes in discharge of said tax,
:Or so much thereof as shall be necessary to satisfy the
.amount of tax so due; and if any such tenant or other
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person shall pay, or his goods and chattels shall be levied
on and sold to pay any such tax, it shall be lawful for
him to deduct the sum so paid out of the rent, or to re-
cover the same from the landlord or owner by action of
debt with costs.

8. And be it enacted, That taxes levied for the pur-
poses enumerated and defined in this act shall be valid,
notwithstanding they may be assessed or levied by said
commissioners prior or subsequent to the time fixed by
existing laws.

9. And be it enacted, That taxes levied in pursuance
of this act shall be collected, paid over, disbursed, ap-
propriated and apportioned pro rata among the object»
herein named and expended by the same officers or
bodies, and in the same manner, as if they had been
levied by the board or officers whose duty it was under
the existing laws to have levied the same, and all taxes
levied on real estate shall be a first lien thereon prior to
all otherencumbrances. This act shall not be construed
to repeal, modify or affect the power to collect or the
mode of collecting taxes, or of selling real estate for un-
paid taxes, or of paying over, holding, disbursing, ap-
propriating, apportioning, and expending the same, ex-
cept so far as is otherwise expressly provided herein.

10. And be it enacted, That each commissioner ap-
pointed under this act shall, before he enters upon the
duties of his office, and within ten days after his appoint-
ment, take and subscribe an oath of office faithfully to-
discharge his duty under this act, and file the same in
the office of the Secretary of State, and he shall, unless
sooner removed by the Governor, hold office for the term
of one year from the date of appointment, except in case
of an appointment to fill a vacancy caused by the death,
resignation or removal from the city, town or the mu-
nicipality of any commissioner, and in such cases the
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appointment shall be for the nnexpired term only, and
at the expiration of one year from the time when the
CQjnmissioners shall be first appointed, and annually
thereafter, they shall be eligble to re-appointment, or
others may be appointed in their place, as provided in
the first section of this act. The Governor shall have
power'to fill all vacancies, whether occasioned by death,
resignation or removal.

11. And be it enacted, That whenever the Governor,
after the appointment of such commissioners, shall be
satisfied that any such city, town or municipality,
through its local and proper officers, has duly caused
to be levied for the year the said taxes herein enumerated
and defined, he shall revoke the commissions of the said
“ commissioners of taxation” for the said city, town or
municipality, and shall not appoint other commissioners
until the happening of one or more of the conditions
specified in the first section hereof.

12. And be it enacted, That when commissioners shall
be appointed and shall have levied taxes in pursuance of
this act for any given year, the local officers or board of
such city, town or municipality shall not for the same
year levy taxes for any of the purposes for which taxes,
have been levied under this act.

13. And be it enacted, That the said commissioners
and all officers, bodies or boards who shall be concerned
in the collection, holding, disbursing, paying over and
expending or directing the expenditure of thé taxes or
the proceeds of the taxes levied in pursuance of this act,
shall be for all purposes of this act, and as respects said
taxe« and their proceeds, the officers of the State, and
any official bonds given or to be given by them shall
inure to the benefit of the State as well as to any person
or corporation interested therein/

14. And be it enacted, That the said commissioners
shall be paid for their services such compensation as the
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Governor shall determine, not exceeding six per cent, of
the amount of taxes levied under this act in the same
year, which compensation shall include disbursement for
all clerical assistance, stationery and other necessary ex-
penses ; and the officers who shall collect the said taxes
shall receive for their services the fees and salaries now
allowed to them by law for similar services in the muni-
cipality, and in lieu thereof, which compensation, fees or
salaries shall be levied and paid out of the taxes collect-
ed under this act.

15. And be it enacted, That all acts and parts of acts,
general, special or local, inconsistent with the provisions
of this act, be, and the same are hereby repealed, and
this act shall take effect immediately.

Approved March 20th, 1884.
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NEW JERSEY SUPREME COURT.

November Term, 1884.

The State
James Reid etal.,

Pros.,
US. On certiorari.

James T. Wiley et al.,
Comr’s. of Taxation.

1. The “ Commissioners of Taxation” Act, approved March 20th,
1884 (F. L. 1884, p. 84), is a general law and applicable to townships.

2. In townships, the township committee is the legislative or govern-
ing body mentioned in the first section of the act.

3. When the local authorities are charged by law with the levying of
taxes for only some of the objects specified in the act, or when their
iailure extends to only some of those objects, the powers of the Com-
missioners of Taxation will be likewise circumscribed.

Argued June Term, 1884, before Justices Knapp,
Parker and Dixon.

Mr. John W. Taylor, for Prosecutors.

Mr. Frank Bergen, and Mr. John F. Dillon, of
New York, for the Defendants.
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The opinion of the Court was delivered by

Dixon, J. The defendants are “ Commissioners of'
Taxation,” appointed for the City of Elizabeth, under the
act entitled *“ An Act to provide for and secure the raising
of revenue for the execution of the public duties of
maintaining public schools, preventing the destruction of
property by fire, preserving the public health, support-
ing the poor, maintaining police, and keeping the high-
ways and streets in a safe condition for public use, within
the limits of incorporated cities, towns and municipali-
ties, in cases where the local or municipal authorities or
officers fail to provide for the performance of such
duties,” approved March 20th, 1884 (P. L., p. 84).

The object of this certiorari, bringing up the proceed-
ings of these commissioners, is' to test the validity of that
statute.

The argument presented on behalf of the prosecutors
is ; that the leading purpose of the act is the levying of
taxes, in order to execute the public duties mentioned
in the title, whenever the ordinary local authorities,,
charged with the levying of such taxes, fail to
exercise their functions; that as occasions for the
employment of these extraordinary means of taxation
may arise in any portion of the State, such a law, to be
general, must be applicable to every section; that this
law appears to be inapplicable to townships, and hence
is not general; and that therefore taxes upon property
cannot be imposed under it, because of the Constitution,
Art. IV., Sec. VII., Parag. 12, which provides that
“ property shall be assessed for taxes under general laws,
and by uniform rules, according to its true value.”

If the leading purpose of the act be thus defeated, all
the proceedings of the commissioners under it should be-
set aside.

State vs. Hudson Co. Av. Comrs., 8 Vroom, 12.
State vs. Chamberlain, 8 Vroom, 388.
State vs. Englewood, 12 Vroom, 154.
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In the reasoning thus presented, an essential premise
is that the law is inapplicable to townships, and, in their
attempts to maintain this proposition, the prosecutors,
we think, fail.

The localities in which the statute is to be operative are
by it declared to be “ any incorporated city, town or
municipality in this State.” Townships are embraced in
this language. They are all incorporated, either under
the general act or by special law, and they come within
the definition of a municipality, i."e., a body formed by
the incorporation of the inhabitants of a particular place
or district, established to assistin the civil government of
the State, by the exercise of subordinate specified powers,
of legislation and regulation with respect to local and
internal concerns.

1 Dill, on M. C., Sec. 19-20.
State vs. Englewood, ubi supra.

But the prosecutors insist that two features of the act
indicate that it was not designed to take effect in town-
ships. One is, that before the Governor of the State can
appoint the Commissioners, he must “ cause a notice to
be given to the mayor of such city, town or municipality,
if there be any such officer, or to the president or chair-
man of the legislative or governing body, if there be no
mayor, calling attention to the fact that the local authori-
ties, boards or officers authorized to levy such taxes are
not in existence aud qualified to act as aforesaid, or that
they have neglected, etc.” The prosecutors urge that
there is no legislative or governing body in townships,
upon whose chairman this requisite preliminary notice
can be served.

We regard it, however, as plain, that the township com-
mittee is the body intended under several statutes, which
need not be here particularly cited. This committee
possesses various powers of legislation and government,
and it has, moreover, authority to summon a special town
meeting, or to appoint an assessor, when one of these
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«courses might be necessary to prevent a condition of
things constituting an occasion for the Governor’s notice
under the act.

The other feature relied on, as showing that the act
was not meant to operate in townships, is the provision
conferring power on the commissioners to levy taxes for
some purposes—e. <., the extinguishment of fires and the
support of police—with which townships generally are
not charged.

But we do not understand the act as enjoining upon
the commissioners the duty of levying taxes for all the
objects specified in the statute in all cases. A condition
precedent to the exercise of the powers of the commis-
sioners is a failure on the part of the regular local
authorities to perform their duties ; and where no duty
has been cast upon these authorities it cannot be said
that they have failed— whenever the local authorities are
bound to levy taxes for all the purposes mentioned in the
act, but proceed to levy for some only, or whenever they
are bound to levy taxes for some only of those purposes,
but fail to discharge that obligation, then still a case
arises for the intervention of the Governor, but the
authority of his commissioners will be limited by the
neglect of duty in the regular officials. Hence we see
nothing in this feature militating against the idea that
the statute is enforceable in townships. In the broadest
sense it is a general law.

We do not wish to be understood as implying that if
the act did not extend to townships it would necessarily
not be a general law.

Let the writ of certiorari be dismissed, with costs.
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NEW JERSEY SUPREME COURT.

November Term, 1884.

The State
Exrei. James J. Thomp-

son,

vs . On Mandamus.

James T. Wil ey etql.,
Comr’s. of Taxation.

1. The “ Commissioners oi; Taxation,” appointed under the act of
March 20th, 1884 (P. L. 1884, p. 84), have no power to levy taxes for
any purposes other than those particularly specified in the act.

2. These commissioners are not the “ Assessors” intended by the
supplement to “An Act respecting executions,” approved March 27th,
1878 (P. L. 1878, p. 182).

Argued June Term, 1884, before Justices Knaypyp,
Parker andDixon.

Mr. Jonn W. Tayior for the Relator.

Mr. Frank Bergen,and MI'.Wager Swayne,and
Mr.Jonn F.Di1t10a, of New York, for the Respondents

The opinion of the Court was delivered by

Dixon, J. The respondents are “ Commissioners of
Taxation,” appointed for the City of Elizabeth, under
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“ An Act to provide for and secure the raising of revenue
for the execution of the public duties of maintaining
public schools, preventing the destruction of property by
fire, preserving the public health, supporting the poor,
maintaining police, and keeping the highways and streets
in a safe condition for public use, within the limits of in-
corporated cities, towns and municipalities, in cases
where the local or municipal authorities fail to provido
for the performance of such duties,” approved March
20th, 1884 (P. L. 1884, p. 84).

The relator holds a judgment of this Court against the*
City of Elizabeth, and now asks for a mandamus com-
manding the respondents to levy a tax for the payment
of his judgment.

In our opinion the respondents have no authority to
levy such a tax. All their powers seem to us to be
derived from the statute under which they are appointed.
The fifth section of this act specifically enumerates all
the purposes for which they may impose taxes, and
declares that they shall levy taxes for no other purposes,
and that the taxes levied in pursuance of the act shall
be applied solely to the purposes for which they were
levied, and that it shall be unlawful to appropriate or
hse, or order or direct their appropriation or use, for any
other purpose or purposes whatever. Language could
not be more explicit. The enumerated purposes do not
embrace the.paying of the relator’s judgment.

The relator, however, urges that, in connection with
this act, must be taken the supplement to “ An Act re-
specting executions,” approved March 27th, 1878 (P. L.
1878, p. 182), which devolves upon the “ Assessor” of
each municipal corporation of the State the duty, under
certain circumstances, of levying taxes to pay judgments
against the corporation, and that, by force of the two
statutes together, these commissioners are charged with
the duty cast upon the “ Assessor.”

This view cannot be adopted without doing violence to-
the plain words of the act of 1884, which, as we have seen,
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so rigorously circumscribe the commissioners’ power, and
there is no occasion, if even there were any warrant, for
violating those provisions. Long before the statute of
1878 was passed there existed in the City of Elizabeth
the.office of “ Assessor,” 'to the incumbents of which the
statute undoubtedly referred. That office still exists, in
no wise changed by the act of 1884, and through it the
relator is legally entitled to enforce his judgment.

Nor can we approve the suggestion that this limitation
of the commissioners’ authority under the act of 1884 is
unconstitutional, as impairing the obligation of the
relator’s contract, or depriving him of any pre-existing
remedy. The legal duty of paying his debt, and the
legal means of enforcing that duty,- remain untouched.
It may, indeed, be true, that the necessity under which
the City of Elizabeth labored, of resorting to the same
machinery as the relator was entitled to employ, in order
to levy some taxes which were absolutely essential to its
existence, lias been in great degree obviated by this
Commissioners’ Act, and thus the probability that the
relator would find this machinery ready at his hand for
collecting the judgment is lessened ; but this necessity
formed no part of the creditor’s rights, and the effect
which its removal produces upon his situation is but an
indirect result of the act of 1884; while it is only when
legislation operates directly upon the contract or the
remedy that it is prohibited by the constitution. Wolff
vs. New Orleans, 103 (J. S., 358, 365.

But if the conclusion could be reached that it was un-
constitutional thus to limit the authority of these com-
missioners, then I think the consequence would be that
the whole statute must fall to the ground. For the legis-
lature has in unmistakable terms declared that it designed
to create these officials for the purpose of exercising a
certain measure of authority and no more; and it has
used such precise and positive language to asseverate its
will that their power shall not transgress the bounds pre-
scribed, that I am led to believe that, if the question had
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been presented to the legislature, whether it would con*
fer upon the commissioners the power which we are now
asked to command them to exercise, or would refrain
from enacting the law at all, the latter would have been
the course adopted. The limit of authority seems to
have been intended to be an inseparable condition of the
authority itself. Now, the power of taxation is legisla-
tive, and cannot be exercised otherwise than under the
authority of the legislature. (Meriwether vs. Garrett, 102
U. S., 472.) If, therefore, the legislature in an original
delegation of the taxing power has declared that the
power shall be wielded only in case it can be confined
within designated bounds, and if the Constitution forbids
that it should be so confined, then the logical outcome of
these principles must be that the attempted delegation
in toto fails. State vs. Chamberlain, 8 Yroom, 888.

The mandamus must be refused.

The rule for mandamus, allowed on the relation of
Theodore Runyon, presenting the same legal questions as-
are above decided, must also be discharged.



Ward & Tichenor, LawCase Printers, 88and 84 Broad St., Newark, N J.

N. J. Court of Errors and Appeals.

THE STATE, |
(exrei James J.Thomso n,) / On Error
Us. > tothe
JAMES T. WILEY, etal, Commis- | Supreme. Court.
STONERS OF TAXATION. /

BRIEF FOR PLAINTIFF IN ERROR

The relator holds a judgment recovered in the Su-
preme Court against the City of Elizabeth, on which he
has issued an alias writ of execution. For want of
property belonging to the defendant, sufficient to satisfy
the execution, whereon to levy, the sheriff served copies
of the writ on the assessing and collecting officers of
the city, pursuant to the act of March 27, 1878, (P. L.
p- 182)

(See depositions.)

The only “ assessors” of the city are the defendants,
“ Commissioners of Taxationappointed by the Governor
under an act of the legislature, enacted March 20, 1884,
and entitled “ An act to provide and secure the raising
of revenue for the execution of the public duties of
maintaining public schools, preventing the destruction
of property by fire, preserving the public health, sup-
porting the poor, maintaining police, and keeping the
highways and streets in a safe condition for public use,
within the limits of incorporated cities, towns and muni-
cipalities in cases where the local or municipal authorities
or officersfail toprovide for the performance of such duties.

(P. L., 1884, p. &4.)

20
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2
POINTS.

First.

The defendants were authorized “ to assess and levy, in
addition to the regular taxes, the amount due upon the said
execution,” &. Act of 1878, R L. 182.

1. The remedy of the relator is only under this act.
“ After its passage it embodied the statutory remedy
to be pursued by all judgment creditors of municipal
corporations.”
Gabler vs. Elizabeth, 13 Vr. 81.

2. The act of 1878 is applicable to the “Commis-
sioners of Taxation ” of Elizabeth, who are “ the assessors
thereof * * * by law required to assess the taxes
in and for such * * * municipal corporation.”

3. These “ Commissioners of Taxation ” are the only
assessors who can “ assess the taxes in and for such
municipal corporation.”

(1.) The nonexistence of other assessors is conclusively
implied by the exstence of these “ Commissioners of
Taxation.”

(a) The act itself, by its title, purports “to provide
and secure the raising of revenue * * in cases where
the local or municipal authorities or officers fail to provide
for the performance of such duties.”

(b) 1t is provided by the act that “ the commission of
the Governor shall be conclusive evidence that the con-
dition or conditions [as therein] prescribed, on which he is
authorized to appoint and commission such commis-
sioners, exist.”

() These “conditions” necessarilv imply an utter
failure of the* ordinary means and agencies for making
assessments.

(0 If “the regular taxes” for revenue purposes could
not be assessed otherwise than by these “ Commissioners
of Taxation,” and by means of the act under which they
were appointed, it must necessarily be inferred that the
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amount due on the relator's execution could not otheruise he
assessed.

(e) If the State with all its power and authority -could
not otherwise collect its revenue, how could the relator
otherwise collect the amount due on his execution ?

(/) Virtually, the act of 1884, under which the
“ Commissioners of Taxation were appointed,” is a special
substitute for the general law which|is displaced by it in

Elizabeth.
10

4. The wor.ds “ and no other” before the word “ pur-
poses,” in section 5, of the act of 1884, cannot naturally
or properly be construed to exclude the remedy of execution
creditors given by the act of 1878.

(1.) The object of the words in connection with the
enumeration of the “ purposes ” for which the commis-
sioners were authorized to levy taxes, was to limit them
to the raising of “ revenue” for the seven public purposes
mentioned, and to prohibit them from raising “ revenue”

for any public purpose other than those specified. 20

(2.) The declared object of the act, as expressed in
the title, is “to provide and secure the raising of revenue for
the execution of the public duties” mentioned in the
title; and it would be incongruous, if hot absurd, to
suppose that there was intended a limitation of purposes
which were not of the general nature mentioned in the
title, and specified in section 5 of the act.

(3.) If the language had been “ and other purposes,”
instead of “and no other purposes,” the “ other pur- 30
poses” would be held to be those of the same kind—

“ gjusdem generis ”"— with those specified.
Bishop on Written Laws, § 245.
Sedgwick on Construction, &c., 360 and note a

But the word “no” simply negatives these other pur-
poses, which are the same in either case.

5. If, however, the prohibition in section 5 against
levying taxes for “other purposes” than those specified,
was intended, and may be construed, to prevent the col- 40
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lection of executions under the act of 1878, it is uncon-
stitutional and void ;

(1.) Because it deprives the relator of a remedy for
enforcing his judgment which he had when it was
recovered.

(@) When the judgment was recovered, he had the
remedy given by the act of 1878, by enforcing the col-
lection thereof through the assessing officers of the city—

whatever name called or however appointed.

(b) The prohibition in the fifth section of the act of
1884, deprives him of that remedy.

(2.) Because the deprivation of judgment creditors of
the remedy given them by the act of 1878, is not one of
the objects expressed in the title of the act of 1884, and,
therefore, violates Art. IV. Sec. 7. pi. 4, of the Consti-
tution.

(a) The remedy given by the act of 1878 is given
appropriately by a supplement to the act entitled “An
act respecting executions” and not by the general tax law.
It comes properly under the head of EXECUTIONS, and not
of TAXES.

(B It cannot properly or lawfully be abolished or
suspended by a supplement to, or substitute for, the
general tax law.

But the Court below say the defendants mhave no
“ authority to levy such a tax. ~AH their powers seem to
QSto be derived from the statute under which they
“ were appointed.  The fifth section of this act specifically
“ enumerates all the purposes for which they may impose
“ taxes, and declares that they shall levy taxes for no other
“purposes, and that the taxes levied in pursuance of the
uact shall be applied solely to the purposes for which they
“ were levied, and that it shall be unlawful to appropriate
“ or use, or order or direct their appropriation or use, for
“any other purpose or purposes whatever. Language
“could not be more explicit. The enumerated purposes

0 “ do not embrace the paying of,the relator s judgment.”



It will be seen that while the proposition is that the
defendants “ have no authority to levy such a tax,” i. e,
under any statute whatever, the reasoning of the learned
Judge goes to show merely that they “have no authority
to levy such a tax,” under the act of March 20, 183J).

It is conceded that “ authority to levy such a tax” is
not granted by the act of 1884, nor by any other tax or
revenue law.

It is true that “ the enumerated purposes [of the act
of 1884] do not embrace the paying of the relator’s
judgment;” but it is just as true that “ the enumerated
purposes [of the ‘act concerning taxes,” and its supple-
ments,] do not embrace the paying of the relator’s judg-
ment,” or any other judgment.

It is true, also, that the act declares that “the taxes
levied in pursuance of the act, shall be applied solely to
the purposes for which they were levied;” but taxes
levied to pay judgments are not levied “in pursuance of
the act” of 1881/, or of any other tax or revenue act, but in
pursuance of the act of 1878, (P. L. p. 182,) and the
relator insists that by that act the defendants are
authorized to levy a tax to pay his judgment.

But the Court below says:

“This view cannot be adopted without doing violence
“to the plain words of the act of 1884, which, as we
“have seen, so rigorously circumscribed the commis-
sioners’ power, and there is no occasion, if even there
“ were anv warrant, for violating those provisions. Long
“ before the statute of 1878 was passed there existed in the
“city of Elizabeth the office of ‘assessor,’ to the incumbents
“ of which the statute undoubtedly referred. That office still
“exists, in nowise changed by the act of 1884, and
“ through it the relator is legally entitled to enforce his
“judgment.”

The argument used to fritter away the substantial
constitutional right of the relator is certainly of a very
nice and technical sort. It amounts to this: The act
of 1878 does not authorize an assessment for the satis-
faction of a judgment by an assessing officer, unless he is
named “ assessor”; the present assessing officers of

Elizabeth are named “ Commissioners of Taxation,” not
2
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assessors; therefore, they are not authorized to collect
the relator’s judgment.

But it certainly is not true as assumed, that the act of
1878 authorizes an assessment for the satisfaction of a
judgment only by assessors named as such.

In some of the cities of this State the assessor is such
in fact but not in name.

It is true, too, that “long before the statute of 1878
was passed, there existed in the city of Elizabeth the
office of ‘assessor, to the incumbents of which the
statute undoubtedly referred ”; but when the relator
was entitled to have the amount of his judgment assessed
there were no such incumbents, and it was because there
were no such incumbents that these Commissioners of
Taxation ” were made assessors in Elizabeth ; and it is
because they are in fact and in law the assessors— the
ONLY" assessors— of that city, that the act of 1878 now
refers to them, and authorizes them to assess the amount

+  of the relator’s judgment.

It sounds like judicial mockery to say that the “ OFFICE
still exists, in nowise changed by the act of 188J/,, and through
it the relator is legally entitled to enforce his judgment.”

What is the “ office” without an officer? It is nothing

— mere vacancy.

The legislature and Governor by the enactment and
execution respectively, of the act of 1884, havepractically
so determined, and havefilled that vacancy with assessors, by

30 whatever name they maybe called.

Seco nd .

It was the duly of the “ Commissioners of Taxation,”

as the “assessors” of the city, under the act of 1878,

to assess the amount of the relator’s execution “in addi-
tion to the regular taxes.” “It shall be the duty,” is the

40 imperative language of the act. (P. L. of 1878, p. 182.)
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Third.

The evidence shows a repeated demand for the perform
ance of that duty.

Fourth.

The evidence shows also a refusal of that demand. It
is true, that the evidence likewise discloses an adroit
attempt to conceal the foregone determination adverse to
the relator. They, indeed, “ said they couldn't give any
decided answer," although called on three times on behalf
of the relator, who had a right to know their decision on
the first demand. They thought to trifle with him until
it would be too late to act on a refusal, by application
to this Court.

Nevertheless «the commissioners, in spite of their
efforts, in words “that half reveal and half conceal the
soul within,”— when asked the question, if they would
include the amount due on the various writs under the
tax levy, stated that they could not see how it could he done.
* * They stated to me on reading these several sec-
tions, that they saw no provision for any such purpose—
didn't see how it could he done." (Testimony of Mr. Ray-
ner.)

If “they saw no provision for any such purpose—
didn’t see how it could be done,”— if, in their view, un-
lawful to he done and impossible to he done, are we not to
conclude that they had already decided not to do itf How
much more time, and how many more demands, by a
party having rights in the premises, will be necessary to
warrant the inference of a refusal ?

“The delay in the performance of a plain duty is
equivalent to a direct refusal. To authorize the issuing
of the writ, there need not he a positive refusal to perform
the duly. If by any act of omission, an intention not to
perform the duty is manifested, the writ should issue.”

State vs. Common Council of Rahway, 14 Yr.
110, 111.
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“There need not be a positive refusal on the part of
public officers or municipal bodies, to perform a duty
enjoined upon them, to authorize the interposition of
this Court by mandamus.

“ It is sufficient, if there is an unreasonable delay, and a
manifest intention not to perform it."

Cleaveland vs. Board of Finance and Taxation
ofJersey City, 9 Vr. 259.

“ It is argued that it does not appear that the city has
been requested, and has refused, to do the act sought to
be enforced, and that, therefore, the writ of mandamus
should not be issued. But, as Lord Denman observed,
it is not necessary that the word  refused ' or any equivalent
to it should be used; but there should be enough to show that
the party withholds compliance and distinctly determines not
to do what is required.”

Attorney-General vs. Boston, 123 Mass. 460, Jf77.

See, also, the numerous authorities cited in the opinion
in the last case, including that of iState vs. Conumnon
Council of Rahway, supra.

The cases of The State vs. Governor, 1 Dutcher, 831,
and Magie vs. Township of Union, 13 Vr. 531, are not
adverse to the relator.

The former held that there should be a demand and
refusal, whereas the case showed none at all.

The latter held that the delay of a week, under the
circumstances, did not necessarily show a refusal.

The circumstances were: (1) The committee were
not (like the defendants) limited to a very short season
for action. (2) The demand was made on only one of
the committee, when the committee was not in session.
They could not act, one way or the other, when not in
session, and they could not be in default for not conven-
ing when only one of them (besides the clerk, not a
member,) had been notified.

“ When the person or corporation against whom the writ
¢és demanded, has clearly manifested a determination to dis-
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obey the laws, THE Co urt IS NOT OBLIGED TO WAIT UNTIL

THE EVIL IS DONE BEFORE ISSUING THE WRIT.”
Attorney-General vs. Boston, 123 Mass. 460, IflO.
See High on Esc. Rem. (2d Ed.) § 12, note 1.

Fifth.

That one assessment has been made towards payment
of the judgment, is no answer. That assessment was
unavailing and ineffectual. The mischief remains, and
the remedy must be adequate to the mischief.

The supposed injustice to the prompt tax-payer, is
incident to the system of taxation. As the revenue must
be raised, so honest debts must be paid, and deficiencies
must be made up by repeated levies in the one case as
in the other.

“ The duty of levying a municipal tax in satisfaction
of a judgment against the corporation, is treated as a
continuing duty, and it does not terminate with the levy-
ing of a single tax, which is collected only in part, but
ends only when the whole amount is collected and the
judgment paid. Hence it affords no excusefor a partial
performance of the duty that the municipal authorities have
levied and collected a portion of the tax, but that certain tax-
payers have neglected topay their assessments.”

High on Ex. Rem. § 379.

It is submitted that, for the reasons stated, the judg-
ment of the Supreme Court should be reversed, and that
a mandamus should issue.

If the relator is not, under the circumstances, entitled
to the writ of mandamus, then there is a grevious “dis-
order from a failure of justice and a defect of police,
which is absolutely without remedy.

JOHN W. TAYLOR,
Counsel for Relator.
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