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“ Resolved, that the plan of payment of 
principals and teachers in the employ of 
this department be changed from the pre-
sent, or what is known as the ten payment 
plan, to what is known as the twelve pay-
ment plan, the same to become effective in 
the case of each principal and each teacher 
upon the next anniversary of the .date of his 
or her employment by the department; that 
notice o f the adoption of this resolution be 
sent to each principal and teacher forth-
with.”

Case page 9, lines 20 &c. Case, page 94, lines 1
to 12.

At the time of the adoption o f this resolution 
the principals and teachers in the Paterson 
schools were paid their yearly salaries in ten in-
stallments, payable about the first of each month 
with the exception of August and September. All 
salaries were fixed upon a basis o f so much per 
year. The resolution was intended to change the 
system so that salaries would be paid in twelve in-
stallments, payable about the first o f every month 
in the year.

It will be noticed that the resolution is very in-
definite, merely stating that a change is to be 
made “ to what is known as the twelve payment 
plan,”  without describing that plan. Nowhere in 
the evidence is the plan described.

The fact that there is not in evidence any com-
plete description of the twelve payment plan is of 
great importance.

W e  claim that it can be so operated as not to 
cause the result ascribed to it by the Supreme 
Court. As a matter of fact it is now so operated.
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At the time the resolution was adopted, Lillian 
G. Gowdy was a teacher in one of the Paterson 
schools and had been for much more than three 
years. She was entitled to the benefits of the 
Teachers’ Tenure of Service Act, Compiled Stat-
utes, 4763, sec. 106a, which reads as follows:

“ The service of all teachers, principals, 
supervising principals of the public schools 
in any school district of this state shall be 
during good behavior and efficiency, after 
the expiration of a period of employment of 
three consecutive years in that district, un-
less a shorter period is fixed by the employ-
ing board; provided, that the time any 
teacher, principal, supervising principal 
has taught in the district in which he or 
she is employed at the time this act shall 
go into effect, shall be counted in determin-
ing such period of employment. No princi-
pal or* teacher shall be dismissed or subject-
ed to reduction of salary in said school dis- 
strict except for inefficiency, incapacity, 
conduct unbecoming a teacher or other just 
cause and after a written charge of the 
cause or causes shall have been pre-
ferred against him or her, signed by 
the person or persons making the 
same, and filed with the secretary or 
clerk of the board of education hav-
ing charge of the school in which the 
service is being rendered, and after the 
charge shall have been examined into and 
found true in fact by said board of educa-
tion, upon reasonable notice to the person 
charged, who may be represented by coun-
sel at the hearing. Charges may be filed by 
any person, whether a member of said 
school board or not. (P. L. 1909, p. 398.) ”

New Jeisey Slate librsi?
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Miss Gowdy felt that this resolution would re-
duce her pay and so appealed to the State Super-
intendent of Public Instruction to set the resolu-
tion aside. Her application was under Section 10 
of the School Law, Compiled Statutes, page 4727.

11 The State Superintendent of Public In-
struction shall decide, subject to appeal to 
the State Board of Education, and without 
cost to the parties, all controversies and 
disputes that shall arise under the School 
Laws, or under the rules and regulations of 
the State Board of Education.”

Her petition is set out on pages 5 to 10 of the 
printed case. It appears from the petition that 
on October 3rd, 1910, Miss Gowdy was offered a 
check for one twelfth of her salary and that she 
refused to accept the same. It appears from the 
answer to her petition (case, p. 11) and from the 
evidence (Thomas Kelly, p. 21-22-23) that the 
offering of this check to Miss Gowdy was an error 
of the employees of the Board of Education and 
that Miss Gowdy should on that day have received 
a check for one tenth of her yearly salary. This 
error was corrected in the next payroll by adding 
the difference to the check for Novembber. These 
checks, together with others for December and 
January (made out December 23rd on account of 
the Christmas holidays) under the old plan, were 
offered to Miss Gowdy at the hearing before the 
State Superintendent. Without any good reason 
she refused to accept these checks although they 
were for the full amount she claimed was due her 
at the time. (Case, p. 19, line 29.)

The date of putting the new plan into operation 
as to each teacher has an important bearing on 
the case. The Supreme Court overlooked the fact 
that the offer of seventy-five dollars to Miss 
Gowdy was an error. (See opinion, p. 94, line 17.)
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The State Superintendent decided that the reso-
lution of June 24th was null and void. (Case, p. 
86, last paragraph.) His intention was to set it 
aside entirely as to the whole teaching for'ce, not-
withstanding that many of the teachers were not 
protected by the Tenure of Service Act and others 
preferred the new plan to the old.

In reaching his conclusion he said,
“ Under the powers thus granted (refer-

ring to sec. 106 of the School Law) a Board 
of Education has power1 to adopt a rule to 
the effect that the salaries of all teachers in 
its employ who are -not protected by the 
‘ Tenure of Service A ct’ shall be paid in 
twelve monthly installments and may make 
such rule apply to teachers protected by the 
act; provided it is so drawn that such teach-
ers shall not be subjected to any reduction 
in salary/’ (Case, p. 82, lines 23 to 31.)

The State Superintendent then goes on and 
quotes from a brief presented to him on behalf of 
the local Board of Education and says that it is 
admitted that under certain circumstances a teach-
er would lose by the adoption of the plan. Those 
portions of the brief were addressed to another 
phase of the question and were not such an admis-
sion as the Superintendent placed upon them. The 
point was made in that brief that the Board of 
Education could so interpret the resolution of June 
-4th, 1910, that under no circumstances could any 
loss result to a teacher protected by the Tenure 
of Service Act; while on the other hand it could 
so interpret it that under certain circumstances it 
would act as a penalty on a teacher deserting her 
class in the middle of a session, and as such would 
be justified. No admission was made that loss to 
a teacher must necessarily follow her1 leaving the 
service at such periods.
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Our claim is that the State Superintendent was 
right in his first findings set out above, that the 
Board had the right to adopt a twelve payment 
plan and was wrong in the second finding that the 
resolution in question would necessarily reduce 
a teacher’s pay quitting the service at certain 
periods of the year.

The local Board of Education appealed the de-
cision of the State Superintendent to the State 
Board of Education, and were sustained on the 
grounds above set forth.

See extracts from minutes of that Board as fol-
lows : Case, page 89, line 27:

‘ ‘ The State Superintendent decided 
“ First, That the Board of Education bad 

the power to change the method of the pay-
ment of teachers’ salaries from ten to 
twelve equal monthly installments, provid-
ed in making such change the salaries of the 
teachers protected by the Tenure of Service 
Act were not reduced.

“ Second, That the action of the Board 
of Education would result in a reduction of 
salaries paid to teachers protected by the 
Tenure of Service Act,

“ The Committee recommended that on 
the first point the decision of the State Su-
perintendent be affirmed and that on the sec-
ond point the decisio nof the State Superin-
tendent be reversed for the reason that the 
evidence does not show that the petitioners 
in the above named cases had suffered any 
reduction in salary. The roll was called 
with the following result:

“ First point: To affirm, Messrs. Allen, 
Barricklo, Dilworth, Frey, Hawke, Mc- 
Cutchen, Morrow, Buss, Scott, Thomson, 
Woodward and Hays. 12.”
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“ To reverse, none.
‘ 1 Second point: To affirm, Mr. Morrow. 1.
“ To reverse, Messrs. Allen, Barricklo, 

Dilworth, Frey, Hawke, McCutchen, Russ, 
Scott, Thomson, Woodward and Hays. 11.”

Miss Gowdy then secured a writ of certiorari to 
review the action of the State Board of Education.

The Supreme Court reversed the action of the 
State Board of Education and set the resolution 
of June 24th aside so far as it affected Miss 
Gowdy.

At the time the matter was brought before the 
State Superintendent the petitions of three teach-
ers were heard and it was agreed between counsel 
that the facts proved in one case would be used in 
the other. (See case, page 14.)

For this reason the testimony of Lynn E. Jenni- 
son is in the record and some facts in regard to his 
case are printed which are not applicable to the 
present case, but it was not convenient to sepa-
rate such facts from those which were applicable.

II.
We contend the Supreme Court was in error:
1. In assuming that a dispute had arisen be-

tween the local Board of Education and the teach-
er over the amount due her for September, 1910.

2. In finding as a fact that the resolution of 
June 24th might under certain circumstances re-
duce the salary of the teacher, whereas there was 
no evidence upon which to base such finding.

POINT I.

There was no dispute or controversy between Miss 
Gowdy and the Paterson Board of Education over the 
amount due Miss Gowdy for September, 1910.



8

The Supreme Court in its opinion says:
“ The Board of Education tendered the 

prosecutrix seventy-five dollars for her* 
September salary which she refused to ac-
cept.”  (Case, p. 94, lines 16, 19.)

The court must have meant that a dispute arose 
over this check.

The officers of the Board offered Miss Growdy on 
October 3rd, 1910, a check for seventy-three dol-
lars and fifty cents (i. e., seventy-five dollar’s less 
two per cent, deducted for retirement fund). 
(Case, p. 21, line 14.) She refused to accept the 
check but made no formal objection to the Board. 
The Board learned of her refusal and ordered its 
Clerk to make a correction which was done at the 
earliest possible opportunity; that is, upon the 
next payroll when a second check for the differ-
ence was made out to her.

We contend that no controversy or dispute be-
tween the Board and the teachers arose over the 
payment of this check.

I f  a debtor through error mails his creditor a 
check for less than is due and the creditor re-
turns it calling attention to the error and the 
debtor at once acknowledges bis error and sends 
a check for the correct amount, it cannot be said 
that a controversy has arisen between them.

The petition of Miss (rowdy states the controv-
ersy to be that she was not paid the proper amount 
due her for her September salary and requests the 
State Superintendent to order the local Board of 
Education to pay her the proper amount.

The answer of the Board of Education admitted 
that she was right and offered the sum she de-
manded.

Clearly there was no dispute or controversy 
over the amount due to Miss Growdy for Septem-
ber.
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POINT 2.

The controversy or dispute between the parties, if 
any arose, was that raised by the last paragraph of 
defendant’s answer. (Case p. 13.)

In order that a dispute or controversy may arise 
it is necessary that two parties shall meet and one 
assert a proposition which the other negatives. It 
is necessary that the position of each should be 
clearly defined to the other. Until the parties 
come to an issue there is nothing for the State 
Superintendent to decide. I do not believe that a 
dispute or controversy arises merely because of 
an error in a payroll which is corrected as soon 
as discovered. Neither do I believe a controversy 
or dispute arises because a Board of Education 
passes a resolution which may possibly be void as 
to some teacher's under the Tenure of Service A ct

Let us assume that the resolution was void as to 
Miss Growdy. So was the September payroll; the 
Board promptly corrected the one and who knows 
that it would not have promptly corrected the oth-
er if it was given the opportunity ?

I claim that it was the duty of Miss Growdy to 
have protested to the Board of Education and ob-
jected to the resolution and to have specified her 
grounds of objection.

Until she did so no dispute or controversy arose 
between her and the Board. She presented no 
formal objection to the Board of Education. If 
she had said to the Board of Education, “ I ob-
ject because you cannot adopt any twelve pay-
ment plan at all,”  that Board would immediately 
have asserted its right to do so and issue would 
have been joined on that question. I f  she had 
said, “ I object because the twelve payment plan 
you have adopted is bad because under it if I 
leave at certain seasons of the year I will get less
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than under the old plan,’ ’ the Board might have 
answered in one of the following ways:

1. “ No, you misunderstand the plan; it con-
templates paying you any such difference if you 
leave during such seasons.”

2. “ Yes, you are right and we will correct the 
error at once.”

3. “ You are right in assuming that you will get 
less if you leave in the middle of the school term 
but we intend to inflict this loss as a penalty.”

No controversy would have arisen under the 
first two answers.

The Board in its answer (p. 13, line 1-14) as-
serted its right to make a change in the plan and 
its right to do so was upheld by the State Super-, 
intendent (p. 82), by the State Board of Educa-
tion (p. 89, lines 28-33). The Supreme Court con-
ceded this right to the Board, provided it did not 
work a reduction in salary. (Case, p. 95, line 17, 
23.)

Because the plan of payment did not go into 
effect upon one certain date it affected each teach-
er in a different manner. 'W hen the working of 
the plan caused an injustice to any teacher and she 
brought that fact to the attention of the Board 
of Education prompt consideration was given to 
it and if the Board felt the claim was justified 
the matter was rectified. See testimony of Mr. 
Kireker, President of the Board, commencing line 
32, page 52.

The Board employs over five hundred teachers 
and it was impossible for it to have in mind the 
circumstances of each case. We think, therefore, 
that before applying to the State Superintendent 
it was the duty of the teacher to present her claim 
to the Board of Education and have it passed 
upon by that body, so that its position could be 
cl earl v defined.
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Miss Gowdy’s petition did not attempt to raise 
the question as to the right of the Board of Edu-
cation to change its system of payments and un-
til the answer filed by the Board there was no is-
sue raised between them. That issue was as to 
the right of the Board to change its system of 
payments.

POINT 3.

The local Board of Education had the right to change 
its plan of payment in ten installments to a plan of pay-
ment in twelve installments.

The authority of the Board of Education to 
change its mode of payment of teachers is given 
directly by statute.

“ A  board of education may make rules 
and regulations governing the engagement 
and employment of teachers and principals, 
the terms and tenure of such employment, 
and the promotion and dismissal of such 
teachers and principals, the salaries, and 
the time and mode of payment thereof, and 
may from time to time change, amend or 
repeal such rules and regulations. ’ ' Com-
piled Statutes, 4762, sec. 106.

The State Superintendent decided the Board 
had this authority. See his opinion on page 82.

POINT 4.

The local Board of Education is the only body which 
may interpret the meaning of its resolution.

A body which had authority to make a rule has 
the sole authority to interpret its meaning. That 
is unless others have been allowed to act upon it 
to their detriment.
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I f  the Board of Education has authrority to 
change the system of payment of its teachers in 
certain ways but not in others, and adopts a rule 
which is susceptible of two interpretations, one 
legal and the other illegal, clearly it is the right of 
the Board to say which interpretation it places 
upon it. In the absence of such interpretation a 
court should give to such a rule a meaning which 
would keep it in force rather than the reverse.

POINT 5.

The resolution of June 24th can be so interpreted 
as in no event to reduce a teacher’s salary.

It was contended in the argument below that a 
teacher leaving during certain periods of the 
teaching year would receive less money under the 
new plan than under the old. For instance, it is 
claimed that if Miss Gowdy was put upon the new 
plan on May 1st, 1911, and left on June 1st, she 
would receive seventy-five dollars instead of nine-
ty dollars. But this was pure assumption; that 
is the way counsel construed the plan but it was not 
the way the Board of Education construed it. 
That Board when it had such a case before it im-
mediately concluded that such a result was unfair 
and voted the teacher the difference between what 
she would have received under the old plan and 
what she actually had received under the new plan. 
The question being presented it immediately 
added the following section to its by-laws:

“ 74 K. Principals and teachers who 
hereafter resign, in aeordance with the 
rules of this Board or who are removed by 
death during he teaching term beginning 
September 1st, and ending June 30th, fol-
lowing, shall receive for each month’s serv-
ice one twelfth of the yearly salary to which
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they are entitled and in addition thereto 
shall receive a pro rata proportion of their 
July and August salaries based on the actu-
al period of teaching between above dates. ’ ’

Under the above resolution a teacher could not 
possibly receive any less under the new plan than 
under the old. This resolution is not in evidence 
and it is merely cited to show that an interpreta-
tion can be placed upon it so as not to bring about 
the result which the State Superintendent and 
Supreme Court found objectionable. Nowhere in 
the case is there any evidence that the plan adopt-
ed contemplated a reduction' of any teacher’s sal-
ary under any circumstances. The State Super-
intendent placed such a construction upon the res-
olution because of extracts in a brief of counsel. 
These extracts were from a part of the brief which 
argued that if  the Board of Education did inter-
pret the resolution so as to cause a loss under cer-
tain circumstances it would be justified. The 
Board does not make claim that it has such author-
ity. Clearly under Sec. 106 of the School Law the 
Board of Education may pay in twelfths if it de-
sires. This is all the resolution says. Nothing 
is said as to what is to be done in case Miss Gowdy 
leaves at the end of May or June. Who has ?ny 
right to say that the Board would not give her 
all she claims'?

Mr. Kireker, President of the Board, says that 
they hear all such claims and adjust them. No 
controversy over the amount due can arise until 
the Board refuses to pay a specific sum claimed by 
a teacher.

The Board of Education has the right to pass 
such an amendment of its by-laws as above set 
forth.

For the purpose of this argument it matters 
not whether that new by-law is in evidence or not,
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so long as there is nothing in evidence which con-
flicts with it.

My claim is that the petition of Miss Growdy was 
filed prematurely and that she should have waited 
until the Board interpreted the meaning of its res-
olution. That until the Board does interpret the 
resolution, we must place upon it such an inter-
pretation, if  possible, as will allow it to stand.

It may and should be interpreted to mean that 
the twelve payment plan is in no event and under 
no circumstances to reduce any teacher’s salary.

POINT 6.

Until the Board of Education places an interpreta-
tion on the resolution which will result in a reduction 
of salary there can be no controversy and no appeal 
can be made to the State Superintendent.

POINT 7.

There was no evidence from which the Supreme 
Court could find that the resolution of June 24th 
would reduce Miss G-owdy’s salary.

The opinion of the Supreme Court reads:
“ The contention of the prosecutrix is 

that she is to teach in the public schools 
from September 1st, to June 30th. That the 
practical operation of the rule in her case 
would result in withholding from her one- 
twelfth of nine hundred dollars for a period 
of one month and another for a period of 
two months after she had fully per-
formed her1 contract. And should she from 
any cause cease to be a teacher in Paterson 
before September 1st, 1912, she would not 
receive the full amount of salary called for 
by her contract. The contention is sound.



15

And it may be added that if the prosecutrix 
should die during the term near or at the 
end of a month and shortly after the term 
has commenced, her estate would receive 
less under the twelve payment plan than 
under the ten.”  (Case, p. 98, line 28, &c.)

Under the Statute the school year begins on 
the first day of July and ends on the thirtieth day 
of June. (Compiled Statutes, p. 4804, Sec. 238.)

Miss dowdy was appointed a teacher in Sep-
tember, eighteen hundred and ninety-three, and 
contined teaching under various salaries until 
May, nineteen hundred and seven, when she was 
advanced to nine hundred dollars per year, that is, 
she was to receive nine hundred dollars for her 
work between May, 1907, and May, 1908, and a 
like sum from May, 1908, to May, 1909, and from 
May 1st, 1909, to May 1st, 1910, and from May 1st. 
1910, to May 1st, 1911.

The Paterson Board of Education employs more 
than five hundred teachers. Teachers are ap-
pointed during every month of the year and at a 
yearly salary.

Increases in this yearly salary are made from 
time to time. We claim that each such increase is 
a new contract with the teacher. For this reason 
the resolution was intended to go into effect with 
each teacher upon the next anniversary of that 
contract. 'The resolution provided that the plan 
was to become effective “ in case of each principal 
and each teacher upon the next anniversary of the 
date of his or her employment by the depart-
ment.”

This phrase was construed by the Board to 
mean “ the last employment or hiring of such 
teacher as evidenced by the last incr'ease of salary 
of such teacher.”  (See case, p. 81.)
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The resolution in question was adopted on June 
24th, 1910, and under our contention the same did 
not become effective, so far as Miss Gowdy was 
concerned, until May 1st, 1911.

When the Supreme Court said (opinion, page 
95, line 30), “ That the practical operation of the 
rule in her case would result in withholding from 
her one-twelfth of nine hundred dollars for a peri-
od of one month and another for a period of two 
months after she had fully performed her con-
tract, ’ ’ it was in error.

The Supreme Court assumed that the change 
of plan would become operative in Miss Gowdy’s 
case on September 1st, 1910. In this it was entire-
ly mistaken and the evidence does not sustain any 
such finding.

It seems that the Clerk in the office of the Secre-
tary of the Board of Education made an error and 
assumed that the rule would go into effect in Miss 
Gowdy’s case on September 1st, 1910, and in mak-
ing up the payroll for that month made out a cueck 
to her for seventy-three dollars and fifty cents, 
that is, for one-twelfth of nine hundred dollars or 
seventy-five dollars, less a deduction to go to the 
Teachers’ Retirement Fund. Upon attention be-
ing called to this mistake, and that the plan was 
not to become effective so far as Miss Gowdy was 
concerned until the following May, the Secretary 
of the Board made out a check on November 1st ior 
one hundred and two dollars and ninety cents, 
this check being in full payment under the ten 
payment plan. (See the testimony of Thomas 
Kelley, Clerk in the office of the Secretary of the 
Board of Education, pages 21, 22 and 23 of the 
Gowdy case.)

The State Superintendent seemed to think that 
the Board of Education had no right to interpret 
its own resolution, and ar'gues also that each in-
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crease in salary is not a new contract. (See case, 
p. 84, line 12.) It must be kept in mind that these 
increases were not mandatory on the Board of 
Education. In no case was a teacher entitled to 
an increase until voted by the Board.

The method of working the plan would then be' 
that on the first of May, nineteen hundred and 
eleven, Miss dowdy would go upon the twelve pay-
ment plan and would receive on the first of June a 
check for seventy-five dollars, less Retirement 
Fund, and a similar check on the first of July, the 
first of August and the first of September. The 
working of the plan thus, was not to withhold 
from her one-twelfth of her salary for a period of 
one month and another twelfth for a period of two 
months as found by the Supreme Court. Had the 
plan gone into operation in Miss dow dy’s case on 
the first of September, the opinion of the Supreme 
Court would have been right in these particulars. 
Under the actual operation of the plan Miss 
dowdy would have had more money in the earlier 
part of her contract year under the new plan than 
she would have had under the old plan. Her con-
tract year ran from the first of May, until the 
first of the following May, and at the end of that 
period she would have had her entire sum in full. 
It was claimed by her counsel that she would lose 
interest by the withholding of this money. Under 
the old plan she would have received her pay as
follows:

June 1st, 1911,............ $90.00
July 1st, 1911,........ ............. ..
August 1st, 1911,.......... ..................
September 1st, 1911, ......................  90.00
October 1st, 1911,............................  90.00
November 1st, 1911,........................  90.00
December 1st, 1911, ........................  90.00
January 1st, 1912, ..........................  90.00
February 1st, 1912,...................   90.00
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March 1st, 1912, ..............................  90.00
April 1st, 1912 ,..........................  90.00
May 1st, 1912, ............................    90.00

Under the new plan she would receive her pay 
as follows:

June 1st, 1911,...................................$75.00
July 1st, 1911 ,..............................  75.00
August 1st, 1911, ............................  75.00
September 1st, 1911, ......................  75.00
October 1st, 1911 ,............................  75.00
November 1st, 1911 ,........................  75.00
December 1st, 1911, ..................  75.00
January 1st, 1912, ........................... 75.00
February 1st, 1912,..........................  75.00
March 1st, 1912, ..............................  75.00
April 1st, 1912, ................................  75.00
May 1st, 1912 ,..............   75.00

It will thus be seen that on the first of Septem-
ber under the old plan Miss Gowdy would only 
have received ninety dollars from the city, where-
as under the new plan she will receive two hundred 
and twenty-five dollars, and a difference of one 
hundred and thirty-five dollars, and the amount 
which she is thus ahead of the city would decrease 
every month at the rate of fifteen dollars until at 
the end of the year she would be even. I f  she 
were able to take the amounts as paid to her and 
invest them at six per cent, immediately upon re-
ceipt, she would receive under the old plan at the 
end of her year in interest the sum of twenty-one 
dollars and fifteen cents and under the new plan 
the sum of twenty-four dollars and seventy-five 
cents, a gain to her under the new plan of three 
dollars and sixty cents. It will thus be seen that 
the plan as applied to her will not result in the 
loss of interest, but will result in a gain, and, 
therefore, it cannot be said that the mere with-
holding of a portion of her salary from her re-
sults to her in a loss of interest and for that reason
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is a reduction in salary.
Any claim that there would be any loss o f inter-

est to Miss Gowdy is not founded upon any evi-
dence in the case and is directly contrary to all the 
evidence.

The answer o f the local Board of Education 
shows that it offered to Miss Gowdy her checks in 
full under the old plan as soon as the Clerk’s error 
was discovered. She admitted that she had re-
fused to accept the checks and if she took 
them that she would have all the money coming to 
her up to the time of the offer. (See Gowdy case, 
p. 20, lines 3 to 10.) What she really objected to 
was that the plan was to be put in operation as to 
her in May of the following year*. (See case, p. 20, 
lines 20 to 25.)

The evidence, therefore, shows that the new plan 
became effective in Miss Gowdy’s case on May 1st, 
1911» and that she could suffer no loss in interest. 
Further, if  she leaves the service in August, Sep-
tember or during any other month than June or 
July she will have in her possession more money 
under the new plan than under the old.

HOMER CASE.

The facts in the Homer case differ little from 
the Gowdy case. Under the resolution as inter-
preted by the Board ¡of Education, the plan was 
c anged in regards to Miss Homer in the first of 
September, nineteen hundred and ten. The em-
ployes of the Board made up a payroll in Septem- 
er and paid Miss Homer on the ten payment plan.

e ollowing month this error was corrected and 
a eduction was made so as to make the plan ef- 
ective as to her from September 1st. No claim 

was made to the Board that its action would re-
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suit in a loss of inteiest. I f  such a claim is made 
the Board may allow it. Since the Board has not 
passed upon this matter, I  can not say what their 
action will be. However, I claim that no contro-
versy over the matter has arisen because she has 
presented no such claim to the Board of Educa-
tion for its action. The resolution o f  June 24th 
is indefinite in this respect and until the Board 
takes some action, it cannot be said that they re-
fused to pay this interest if any is due.

At the time that the matter was before the State 
Superintendent he endeavored to have counsel for 
the Board of Education state the position of the 
Board in regard to the payment of those teachers 
who should quit the service just prior to the sum-
mer vacation. The State Superintendent or his 
Assistant wanted the position of the Board stated 
at that time so that it migh be distinctly under-
stood whether there was a certainty that a teacher 
would lose money in the manner set forth by the 
Supreme Court in the opinion in the GoWdy case. 
Counsel refused to take any position in the mat-
ter stating that he was not authorized to do so, 
inasmuch as. the question had not been presented 
to the Board of Education and it had taken no 
action. (See page 25 of the Homer case.)

Our position in this matter has been consistent. 
We have never claimed or assented to the propo-
sition that any teacher leaving during any period 
of the year would lose money by the change of 
plan. We do not admit that the plan does not con-
template the paying of those teachers who should 
leave near the beginning of the summer vacation 
such part of the deferred payment as would make 
the amount paid to her equal the amount she would 
have received under the old plan. It the matter 
were to be heard now, we would make the positive 
statement that the plan did contemplate such pay-
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ment because the Board has so interpreted its 
resolution.

IN CONCLUSION.
No one can say that the Paterson Board of Edu-

cation has any disposition to take advantage of 
its teachers or to treat them unfairly.

At the time the new plan was adopted a number 
of teachers opposed it. A  few years before some, 
had petitioned for its adoption. At the time the 
petitions were filed no claim was made that a loss 
would occur in the way pointed out by the Su-
preme Court. That was first suggested by Mr. 
Betts in the Homer case, p. 25', lines 33, etc.

These petitions were not filed for the purpose of 
demonstrating that the plan adopted would cause 
the loss mentioned by the Supreme Court, but tor 
the purpose of preventing any change of plan. 
They were filed in a spirit o f insubordination with 
a desire of forcing on the Board the will of the 
teachers in the matter and to take away from the 
Board the prerogative given it by statute of fixing 
the time of payment.

There is no desire on the part of the members 
of the Board to take advantage of any teacher 
and I do not believe that any teacher claims that 
the Board has any such desire. Some of the 
teachers have been misled because the Board was 
able to get along the first year with a smaller ap-
propriation under the new plan than under the old. 
Many others have been misled by that fact be-
cause they do not understand the making of mu-
nicipal budgets.

From the time of the incorporation of Paterson 
until 1908 the fiscal year began on March 20th. 
The school fiscal year began on the same date. In 
1908 the State Superintendent called the city’s at-
tention to the School Law which provided that the 
school year begins on July 1st. It then became 
incumbent on the city to extend its then current 
school year from March 20th to July 1st, a period 
of practically four months. This meant that in
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making the budget a sum sufficient to carry on the 
schools for sixteen months had to be raised. This 
added about $175,000 to the usual appropriation 
although the teachers gained nothing. When the 
Board decided to change its plan so that payments 
would be made in July and August it was not nec-
essary to raise for the year, July 1st, 1910, to 
June 30th, 1911, a full year’s payroll, inasmuch 
as the July and August payments would not come 
in that fiscal year. The deduction was a little more 
than one-tenth of the entire roll.

•To one not accustomed to the subject this would 
seem as if the taxpayer gained something when as 
a matter of fact payment was simply deferred.

In the former case of the change in the school 
year, payment was advanced. The amount of the 
advanced payment was much greater than the 
amount deferred if these two instances are consid-
ered together.

The question of appropriations which has been 
brought into the case by the counsel for teachers 
is not pertinent in any way.

The desire of the Board of Education in prose-
cuting this appeal is to have its right to adopt a 
twelve payment plan settled. The Board cannot 
pay one set of teachers under the ten payment 
plan and another set under the twelve paymenl 
plan. Such a course would lead to endless con-
fusion. To go back now to the ten payment plan 
would lead to many disputes. The contesting 
teachers believe the decision of the Supreme Court 
sustained their claim that the Board had no right 
to adopt any kind of twelve payment plan.

We take it from the opinion of the Supreme 
Court that it felt that the Board had a right to 
adopt a twelve payment plan which would not 
cause loss to teachers who left at periods o f the 
year just before the summer vacation. Notwith-
standing the fact that the reading o f the opinion
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leads to that conclusion, yet that was not the 
actual decision of the court so that affirmation of 
the opinion would probably lead the Board of Ed-
ucation to believe that had its new by-law been 
incorporated in the original resolution the courts 
would have sustained the resolution while the 
teachers will probably feel otherwise. The result 
will be that the matter will again be brought into 
the courts for determination.

An opinion by this court sustaining the resolu-
tion on the grounds put forth in this brief that the 
resolution does not necessarily cause the loss that 
the Supreme Court found will probably end the 
litigation inasmuch as the Board of Education 
hag indicated its intention of so dealing with the 
question as to prevent any loss to a teacher even 
though she desert her post in the middle of the 
teaching season.

To returfr to the old plan at this time is a task 
which the Board would not care to undertake; 
such action would probably be objected to by a 
majority of the teachers who having now had ex-
perience with the new plan prefer it to the old. 
The plan o f payment must be uniform.

We submit that the action of the Supreme Court 
should be reversed.

E d w a r d  P. M e r r e y ,
Of Counsel with Appellant.
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On June twenty-fourth, nineteen hundred and 
ten, the Board of Education of Paterson passed 
the following resolution, to w it:

“ Resolved, That the plan o f  payment of 
principals and teachers in the employ of 
this department be changed from the pres-
ent, or what is known as the ten-payment 
plan, to what, is known as the twelve-pay-
ment plan, the same to become effective in 
the case of each principal and each teacher 
upon the next anniversary of the date of 
his or her employment by the department; 
that notice of the adoption of this resolution 
be sent to each principal and teacher forth-
with. ’ ’

The appellees protested against the resolu-
tion of the Board of Education of the City of Pat-
erson as violative of the Act of 1909, found in 4 
Comp. Stats., page 4763, Sea 106-A, in operating 
to reduce the salaries of the school teachers.

They appealed to the State Superintendent of 
Education. (Case, p. 5.) He decided against the 
validity of the resolution. (Gowdy Case, p. 80.) 
(Homer Case, p. 84.) The Btate Board of Educa-
tion reversed the State Superintendent. The Su-
preme Court reversed the State Board of Educa-
tion, and affirmed the State Superintendent. 
(Homer Case, p. 90.) (Gowdy Case, p. 93.)

Gowdy vs. State Board of Education et 
ah, 86 Atl., 948.

The testimony of Miss Homer, in the Homer 
case (p. 17, State of Case), was that she was ap-
pointed May first, eighteen hundred and eighly- 
seven. She has been receiving nine hundred dol-
lars since nineteen hundred and eight, payable in 
ten installments of ninety dollars each. She re-
ceived in September, nineteen hundred and ten, 
ninety dollars; in October she received fifty-eight 
dollars and twenty cents. She went to the Board



of Education and protested (p. 18). They told her 
she should have been reduced in September. As 
she received ninety dollars then, they took sixteen 
dollars off, and offered fifty-eight dollars and 
eighty cents. They told her it was the operation 
of the twelve-payment plan, under the new inter-
pretation of Mr. Kireker’s resolution (p. 19). Her 
objection was that it was a reduction in salary (p. 
19), and (on pfige 20, line 10), she claimed the loss 
of one hundred and fifty dollars for the months of 
July and August, besides interest amounting to 
four dollars and fifty cents. She signed a petition 
of protest and presented it to the Board.

The testimony of Miss Gowdy (p. »4 of Gowdy 
case) was that the date of her appointment was 
in September, eighteen hundred and ninety-three, 
and that she had been teaching ever since. She 
had received an increase in her present salary to 
nine hundred dollars in May, nineteen hundred and 
seven; she should have received it in September, 
nineteen hundred and six (p. 15, 1. 20, &c.). She 
had received nine hundred dollars for more than 
three years prior to the “ Teachers’ tenure act”  
(n. 16). She received a notice of the change from 
the ten-payment plan to the twelve-payment plan, 
and protested to the Board against the twelve- 
payment plan. In September, nineteen hundred 
and ten, they tendered her seventy-five dollars less 
the amount deducted for the Teachers’ Retirement 
Fund (p. 17); she refused the tender, she then ap-
pealed to the Superintendent of the State Board

C. F. Kireker (p. 66))̂  testified that the teach-
ers’ salaries for the school year from September 
first, 1910, to the last Friday in June, 1911, 
amounted to four hundred, eleven thousand, nine 
hundred, twenty-seven dollars and eighty cents 
under the ten-payment plan (p. 67). The determi-
nation to change from the ten-payment plan to the 
twelve-payment plan reduced the estimate for
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teachers’ salaries for the year 1910-1911, to the 
snm of three hundred, sixty-three thousand, one 
hundred and forty-one dollars and sixty cents (p. 
67). (dowdy Case, p. 68). Thereby $48,786.20 
was withheld from the teachers (p. 68, Homer 
Case, 1. 30.)

The regulations of the Board of Education of 
the City of Paterson concerning the payment of 
the teachers’ salaries is found in Sec. 19 of the 
By-Laws of the Board and reads as follows:

“ The salaries of officers and teachers 
shall be paid monthly. All certificates of 
teachers’ time shall be made out after school 

. hours on-the last school day of each month 
for that month, and payment shall be made 
as soon thereafter as practicable, and not 
later than the fifth day of the following 
month. ’ ’

(See page 7, line 10, Homer Case, and 
page 32.)

The Board of Education admitted that prior to 
June twenty-fourth, nineteen hundred and ten, 
the rules and regulations provided that the yearly 
salaries should be paid in ten equal installments 
(p. 12, Homer Case, 11. 27-30).

The Board of Education has no authority, under 
the Act of the Legislature establishing the public 
school system, approved October 19th, 1903, and 
the supplement thereto, contained in Sec. 106-A, 
page 4763 of Comp. Stats., to reduce the salaries 
of teachers after a teacher shall have served three 
years.

The rules and regulations of the Board of Edu-
cation of the City of Paterson provide that the 
school year shall begin on the first Tuesday in 
September and end on the last Friday in June; 
that the salaries shall be paid monthly (p. 7 of 
Homer case, 11. 4, &c.).
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It is submitted, that the legal relation between 
teacher and the Board of Education is one of con-
tract. This was held expressly between school 
teachers who accepted the provisions of the Act 
of 1896 respecting the Teachers’ Retirement
Fund. -

Ball vs. Trustees, 71 N. J. L., 64; Flem- 
ington vs. The State Board, 81 Atl. Rep., 
163.

The rules and regulations of 'the Board of Edu-
cation of Paterson constitute a contract, which 
can not be altered without the consent of the par-
ties thereto.- That the salaries of the teachers 
are reduced by the resolution of June 24th, 1910, 
is obvious. Teachers under the rules and regula,- 
tions in force for more than three years prior to 
the passage of the Act, 1909, should be paid in ten 
monthly installments, while the later By-Law com-
pels them to receive their pay in twelve monthly 
installments. To receive nine hundred dollars in 
ten monthly installments, of ninety dollars each, 
is more than nine hundred dollars payable iu 
twelve monthly installments, of seventy-five dol-
lars each. ' ;

It will be perceived that these teachers in the 
months of July and August, 1910, after the pas-
sage of the resolution of June 24th, 1910, did not 
receive any salary. The payment was postponed 
until July and August of the next year. The profit 
to the Board of Education which followed the pas-
sage of this resolution amounted to • forty-eight 
thousand, seven hundred, eighty-six dollars and 
twenty cents, and. this sum was the loss which the 
teachers of Paterson sustained by the adoption of 
this resolution.



6

When teachers’ salaries are due, they are en-
titled to interest i f  default be made in their pay-
ment.

In Swann vs. Turner', 23 Miss., 565, it was held 
that interest must he paid on salaries which were 
not paid when due, citing Judge Story in Thorn- 
dyke vs. The United States, 8 Mason, wherein he 
said:

“ The United States has no prerogative 
to claim one law upon their own contract 
as a creditor and another as debtor. ”

In Taylor vs. Mason, 67 N. Y., 94, Chief Judge 
Church affirmed, that interest was collectible on a 
salary from the time of non-payment after de-
mand therefor.

In O ’Neill vs. Supreme Council, 70 N. J. L., 
410, it was held that in contracts of insurance in 
which it was provided that the by-laws should be 
part o f the contract, and that these by-laws could 
be altered, amended or abrogated, that these by-
laws could not be altered, amended or abrogated 
to the detriment of the other* contracting party.

Sec. 75 of the School Act provides that between 
May fifteenth and June first the Board of Educa-
tion shall fix and determine the amount of money 
to be appropriated for the use of public schools 
during the ensuing school year.

The criminal statute of this State requires that 
the expenditures of a municipal body, like the 
Board of Education, shall not exceed the appro-
priation. It is plain that in spirit, if  not in letter, 
this statute was violated by the Board of Educa-
tion.
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T̂ he resolution of tlie Board operates as a fraud 
upon the school teachers, and the Supreme Court 
in finding that the operation of the resolution of 
June 24th, 1910, effected a reduction in salaries of 
the teachers was sustained by the evidence, very 
properly decided that the resolution was void as 
to the appellees.

I submit the Supreme Court should be sus-
tained.

Respectfully submitted,
M ic h a e l  D t jhh , 

o f Counsel fo r  Appellees.
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New Jersey Supreme Court.

L i l l ia n  G. Go w d y , \
Prosecutrix, \

vs. I
Stat e  B o ar d  o f  E d u c a t io n  o f  f „  

t h e  S t a t e  of  N e w  J e r s e y  /  Certiorari.
a n d  T h e  B o ard  o f  E d u c a - l 
t io n  of  t h e  C i t y  o f  P a t e r - 1 
s o n , |

Defendants. /

NOTICE OF APPEAL.

Take notice that the defendant, The Board of 
Education of the City of Paterson, appeals to the 
Court of Errors and Appeals from the whole of 
the judgment entered in this cause on the follow-
ing grounds:

1. Because the Supreme Court reversed and 
set aside the decision o f the State Board o f Edu-
cation which was removed to said court by the 
writ of certiorari allowed in this cause.

2. Because the Supreme Court affirmed the 
decision of the State Superintendent o f Public 
Instruction which the State Board of Education 
had set aside.

3. Because the Supreme Court declared illegal 
and as to the prosecutrix set aside the resolution 
of the Board of Education o f the City of Paterson, 
passed June 24th, 1910, whereby the plan of pay-
ment of teachers and principals was changed from 
what is known as the ten payment plan to what is 
known as the twelve payment plan.

4. Because the Supreme Court did not affirm the 
said decision of the State Board of Education.
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NOTICE OF APPEAL.

5 . Because the Supreme Court did not reverse 
the decision of the State Superintendent above 
refeired to.

6. Because the Supreme Court did not sustain
as legal and binding on the prosecutrix the resolu-
tion of the Board of Education of the City of 
Paterson, passed June 24th, 1910, and above re-

ferred to. . - , - . 1 .  «j
10 7. Because the Supreme Court decided that said

resolution of the Board of Education passed June 
24th, 1910, was in violation of the statute entitled 
“ The Teacher’s Tenure of Service A ct,”  (P. L. 
1909, p. 398) in that it reduced the salary of a 
teacher who was under its protection.

8. Because there was no evidence submitted in 
the case from which the Supreme Court could find 
that the said resolution, passed June 24th, 1910,

• by the Board of Education of the City of Pater- 
20 son reduced the salary of the prosecutrix or any

other teacher.
'Ed w a r d  )F. IMe r r e y ,

Attorney with Board of Education 
of City o f Paterson.

To H ic h a e l  Du n n , Esq.,
Attorney o f Prosecutrix.

30
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WRIT OF CERTIORARI.

W rit o f C ertiorari.
New Jersey, ss.

The State of New Jersey to 
State Board of Education of the 

State of New Jersey.
Greeting:

We being willing, for certain reasons, to be cer-
tified of a certain decision or judgment, by you 
lately made and rendered, on an appeal brought 
to you, from a decision rendered by the State 
Superintendent of Public Instruction of the State 
of New Jersey, on the eighth day of March, nine-
teen hundred and eleven, in a certain matter 
wherein Lillian G. Gowdy was petitioner and 
Board of Education of the City of Paterson was 
respondent, do hereby command you, that you 
send, under your seal, to our Justices of our Su-
preme Court of Judicature, at Trenton, on the 

20 third Tuesday of February, instant, as well the 
judgment aforesaid, as the decision or judgment 
of the said State Superintendent of Public In-
struction, together with the proofs, depositions, 
petition and answer thereto, and all things touch-
ing and concerning the same, together with this, 
our writ, that we may further cause to be done 
thereupon, what of right we shall see fit to be 
done.

Witness, William S. Gummere, Esquire, 
30 Chief Justice of our Supreme Court at Trenton, 

this sixteenth day of February, nineteen hundred 
and twelve.

M ic h a e l  D it h n
A ttorney. W m . B ik e r , J r .

Clerk.
I  allow this writ. Let it be sealed.

Ja m e s  F . M i n t u r n ,
J. 8. C.
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RETURN TO WRIT.

L i l l ia n  G. Go w d y ,

vs.
Th e  B o ar d  op  E d u c a t io n  of  

t h e  Ci t y  op  P a t e r s o n .

RETURN TO W R IT  10

Pursuant to the command of the within w rit and 
for a return thereto, the State Board of Education 
makes the following return, which includes all 
the papers, documents and the like which have 
been presented to the said Board in the above 
matter.

Ca l v in  N. K e n d a l l , 
Secretary, State Board

o f Education. 20

To the Honorable Ch a r l e s  J .  B a x t e r ,
State Superintendent of Public Instruction of 

State of New Jersey.
Your petitioner, Lillian G. Gowdy, of the City  

of Paterson, County of Passaic and State of New  
Jersey, respectfully shows that in the month of 
September, A . D., eighteen hundred and ninety- 
three, she was duly appointed by the Board of 30 
Education of the City of Paterson in school No.
18 in said City, and that her appointment was 
made as a permanent teacher; that she afterwards 
was transferred to school number 12  and later to 
school number 10 where she has been teaching in 
the grammar department since December, nineteen 
hundred and tw o; that under the salary schedules 
adopted by said Board at different times, her 
salary has been increased from time to tim e; that



6

PETITION.

she is now teaching Grade 7-B and since May, 
nineteen hundred and seven, has been teaching in 
that grade, and that her yearly salary was then 
increased and since that time has been nine hun-
dred dollars.

You r petitioner further shows that at the time 
of her appointment by said Board of Education, 
and since she has continued to teach in the schools 

*0 of the said C ity of Paterson, and during all that 
time has been duly licensed to teach in keeping 
with the rules and regulations of the said board 
and laws of the State of New Jersey, and since 
the month of June, nineteen hundred and six, she 
has held, and still holds a teacher’s certificate 
known as a professional city certificate, which was 
issued under the authority of the said Board of 
Education of the City of Paterson in conformity 
with the laws of the State by which she is author-Of) *
ized to teach and draw her salary.

Y o u r petitioner further shows that at the time 
she was employed as a permanent teacher in said 
City of Paterson there were, and still are, in force 
certain by-laws, rules and regulations which have 
been adopted by the Board of Education pertain-
ing to the employment of teachers and their duties 
and their salaries and the time of payment of the 
same; that the same have been printed in book 

.gQ form by the said Board of Education and delivered 
to each teacher; and the said book is entitled 
‘ ‘ Manual of the Board of Education of the City of 
Paterson, New Je rse y .”  A  copy of the said book 
delivered to your petitioner by the said Board is 
presented herewith and is marked Exhibit A , and 
reference thereto is hereby made for greater cer-
tainty as to some of the matters herein stated con-
cerning the rules and regulations still in force and 
bearing upon the question presented by this peti-
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tion; that among said rules and regulations are 
the following as to the “ school year” :

“ The school year shall begin on the first Tues-
day in September and end on the last Friday in 
June. The first term shall end on the last school 
day in January; the second term shall begin on 
the following school day.”

There is also a provision in Section 19 of the ^ 
By-laws of said board as follows :

“ The salaries of officers and teachers shall be 
paid monthly, and those of janitors semi-monthly, 
as nearly as possible, without the special order of 
the Board, the same having been approved by the 
proper committees. All certificates of teachers’ 
time shall be made out after school hours on the 
last school day of each month for that month, and 
payment shall be made as soon thereafter as prac-
ticable, and not later than the fifth day of the fol- go 
lowing month, provided the necessary funds there-
for are to the credit of the Board.”

And there were also rules and regulations fix-
ing the salaries of teachers in the different grades 
and providing for an incrase o f salary from time 
to time until the maximum amount was reached 
under the conditions therein specified. It was also 
provided by the said rules and regulations that 
the salaries of teachers shall be paid in ten equal 
payments, deductions of one two-hundredth of the ;$o 
yearly salary to be made for each day’s absence 
not excused under the school rules. There was 
also a provision that any teacher might withdraw 
from the service of the Board by giving one 
month’s notice of such intention, and the Board 
might dismiss a teacher at any time after one 
month’s notice.

Your petitioner further shows that for the school 
year ending June thirtieth, nineteen hundred and
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eight, and ever since her yearly salary has been 
nine hundred dollars, and the same has been paid 
to her in ten installments of ninety dollars each, 
the first installment being paid on or about the 
fifth o f October, nineteen hundred and nine, and 
the last installment about the third of July, nine-
teen hundred and ten; that from said amount there 
was deducted the amount required by law for the 
retirement fund.

Your petitioner further shows that she resumed 
her duties as teacher o f grade 7-B in school num-
ber 10 at the opening of the term on the first 
Wednesday of September, 1910, and continued 
teaching during the said month, and that the first 
installment o f her salary became due on or about 
the first of October and that she was informed 
that the same would be paid to her on or about 
the third of October; that the practice adopted 

20 by the said board in paying the teacher's’ salaries 
is as follows:—A  pay roll is prepared with the 
names o f the teachers thereon and the amounts of 
their salaries for the month stated, with a blank 
space on which to sign their names in receipt for 
the same. These pay rolls are delivered to the 
principals o f the schools who are expected to se-
cure the signatures of the teachers to the same, 
and on presentation o f that receipt as a voucher 
to the treasurer of the Board of Education, the 

^  checks for the teachers are delivered to the respec-
tive principals to be delivered by them to the 
teachers; that the pay roll presented to your pe-
titioner to be signed for the month of September, 
nineteen hundred and ten, stated that the amount 
due to her was seventy-five dollars, less two per 
cent, deducted for the retirement fund, which said 
amount was one-twelfth o f her salary, making 
a difference of fifteen dollars in the amount that
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she was entitled to receive and had been accustom-
ed to receiving since her yearly salary had been 
advanced to nine hundred dollars ; that your pe-
titioner thereupon declined to sign the said pay 
roll and declined to accept the said sum of seven-
ty-five dollars less said two per cent, as the 
amount due to her for her salary for the month 
of September, nineteen hundred and ten, claiming 
that there was due to her the sum of ninety dol- * 
lars, less two per cent., to be retained for the re-
tirement fund.

Your petitioner further shows that she was in-
formed by Henry Ridgway, secretary o f the said 
Board of Education, that the said pay roll had 
been made out in that way, and the amount was 
fixed at one-twelfth of the yearly salary instead 
of one-tenth, in pursuance of a certain resolution 
adopted by the Board o f Education at a meeting 2q 
held by the said board on the twenty-fourth day of 
June, A. D. nineteen hundred and ten, which reso-
lution was as follows: Resolved, “ that the plan 
of payment of principals and teachers in the em-
ploy of this department be changed from the pres-
ent, or what is known as the ten payment plan, to 
what is known as the twelve payment plan, the 
same to become effective in the case of each prin-
cipal and each teacher upon the next anniversary 
of the date of his or her employment by the de- oq 
partment; that notice of the adoption of this reso-
lution be sent to each principal and teacher forth-
with.”

Your petitioner further shows that she refused 
to accept the said sum of seventy-five dollars in 
payment of the money then due to her because 
the same was a reduction of her salary; that she
ad been for more than three consecutive years 

employed in the school district known as the City
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o f Paterson, and was there employed for more 
than three years prior to September 1st, nineteen 
hundred and nine, when the provisions o f an act 
o f the Legislature took effect in said school dis-
trict, entitled, “ A  Supplement to an act enti-
tled ‘ An act to establish a thorough and effi-
cient system of free public schools and to pro-
vide for the maintenance, management and sup- 

10 port thereof,’ approved October nineteenth, one 
thousand nine hundred and three,”  P. L. 1909, 
page 398. And that the said resolutions, so far 
as the salary to which your petitioner was enti-
tled, was clearly in violation of the provision of 
said act.

Your petitioner further shows that the said 
Board of Education of the City of Paterson re-
fused to pay to her the proper amount due to her 
for salary for the month of September, nineteen 
hundred and ten. And your petitioner, therefore, 
claims that by reason thereof, a controversy and 
dispute has arisen under the school laws of the 
state between her and the said Board of Educa-
tion of the City o f Paterson, and she prays that 
the same may he heard and determined by you, 
and that such decision shall he made therein as 
may be equitable and just, and that the said Board 
of Education of the City of Paterson may be or-, 

oq dered and directed to pay to your petitioner the 
said sum of ninety dollars less two per cent, to 
be retained for the retirement fund as the amount 
due to her for the month of September, nineteen
hundred and ten.

(Signed) L i l l ia n  G. Go w d y ,
Petitioner.
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State of New Jersey,

County of Passaic.

Lillian G. Gowdy, of full age, being duly sworn, 
according to law, upon her oath says that she is 
the petitioner in the above stated petition, and 
that the facts therein stated are true.

(Signed) L i l l ia n  G. Go wd y .
Sworn to and subscribed before me this 

tenth day of October, nineteen hundred 
and ten.

(Signed)
W m  M. D r e w ,

M. C. C. o f  N. J.

The answer of the Board of Education of the 
City of Paterson, in the County o f  Passaic to. the 
petition of Lillian G. Gowdy filed with the State ^  
Superintendent of Public Instruction.

To the State Superintendent o f Public Instruction :

The answer of the Board o f Education o f the 
City of Paterson, in the County of Passaic to the 
petition of Lillian G. Gowdy shows that it is true 
that said Lillian G. Gowdy is employed by it as 
a teacher' at the rate of nine hundred dollars per ^  
year; that the board adopted the resolution set 
forth in said petition on June 24th, 1910; that 
through a clerical error it was presumed by em-
ployes in the office o f this board that said twelve 
payment plan went into effect in the case o f Miss 
Gowdy on September 1st, 1910, and a check fo i  
seventy-three dollars and fifty cents, or one-twelfth 
of her yearly salary less amount due pension fund
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was offered her about October 1st, 1910; that be-
fore the service of her petition it was discovered 
that the said plan did not become effective in her 
case until May, 1911; that in order to correct the 
mistake on November 1st, a check for one hun-
dred two dollars and ninety cents was prepared 
and offered to Miss Gowdy and she has refused to

_  receive the same; that said two checks are at the 10 7 # , , 
office o f this board and will be paid to the petition-
er upon her request for same at the office of this 
board and upon her signing a receipt therefor up-
on the pay roll. That said checks together equal 
two-tenths o f her yearly salary less the deduction 
for the retirement fund as required by law.

This board submits that there is no controversy 
or dispute between this board and the petitioner 
as to the actual amount now due and owing to

20 h e r *And this board further submits that it adopted 
the resolution of June 24th, 1910, and that the 
same will become effective so far as concerns the 
said Lillian Gowdy on May 1st, 1911.

And this board submits that it has the power 
and authority to adopt such resolution; that it 
has never entered into any contract in writing 
with the said Lillian G. Gowdy; that the salaries 
of the teachers employed by this board, and the 

3() time and mode of payment thereof are fixed by 
the rules and regulations of this board, and that 
by the laws of the State o f New Jersey this board 
may from time to time change, amend or repeal 
such rules and regulations.

And this board shows that the resolution above 
referred to does not nor will it reduce the salary 
of the said Lillian G. Gowdy or any other teach-
er.
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And this board further shows that i f  the said 
Lillian G. Gowdy claims that this board has not 
the authority to pass such resolution and to so 
change the plan o f payment from what is known 
as the ten payment to the twelve payment plan; 
that a controversy has arisen between the said 
Lillian G. Gowdy and this board which this board 
requests may be decided by the State Superinten-
dent of Public Instruction as provided by law 10 
subject to the right o f this board to have such 
decision reviewed if the same be adverse to it.

All of which is respectfully submitted,
(Signed) E d w a r d  F. M e r r e y ,

City Counsel.

In the matter of the Petition 
of L i l l ia n  G. Go w d y , to the 
H o n . Ch a r l e s  J. B a x t e r , q 
State Superintendent o f P u b -. 
lie Instruction of the State 
o f New Jersey.

Stenographer’s minutes o f hearing, on the above 
petition before the State Superintendent o f Pub-
lic Instruction, at the State House, in the City of 
Trenton, on January 18th, 1911, at eleven o ’clock 
in the forenoon.

Appearances.
< M ic h a e l  D u n n , E s q .,

F or  the Petitioner.
E dw ard  F. M e r r e y , E sq ., City Counsel, 

and
H o n . T h o ma s  F. M c Cr a n , City A ttorn ey ,

F or  the Respondent,
Board o f Education of the City o f Paterson
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V -LILLIAN G. GOWDY-DIRECT.

Petitioner’s Case.

Mr. Dunn.—Cannot we stipulate on the- 
record that all the facts which were admit-
ted on the hearing o f the petition of Mr. 
Jennison, that are applicable to this case, 
may be considered part o f this record?

• Mr. Merrey.—Y es; all that are appli-
10 cable; and also that we have been trying to

pay Miss Gowdy what we owe her.

LILLIAN G. GOWDY, sworn as a witness in 
her own behalf, testifies as follows:

Direct Examination by Mr. Dunn.

Q. You are a teacher in the employ of the school 
district of the City of Paterson? A. I am.

Q. What was the date of your first appoint-
ment? A. September, 1893, right after Labor
Day.

Q You were appointed before that, but your 
appointment took effect the first of September! 
A. Yes.

Q. You have been teaching there ever since?
A. Ever since, yes. .

Q. At first you were teaching what kind of a
30 grade? A. Primary grade in school No. 18.

Q. And then afterwards? A. After one year 
I was transferred to No. 12, still in primary grade, 
and—I forgot what year it was— I was trans-
ferred to a grammar grade.

Q. December, 1902? A. Yes. ;
’ Q, During this period of teaching from l»w> 
down to the time you became a grammar grade 
teacher, in 1902, did you get any increase of sal-
ary from time to time? A. I received regu ar i
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creases according to the recommendation o f the 
principal.

Q. I show you this manual. Was this the man-
ual in use in the schools o f the City of Paterson?
A. That is the only manual I have ever' received.
I never received any other manual.

Q. The increases in your salary were made ac-
cording to this manual? A. Until I took a gram- ^  
mar position, and then the increases were differ-
ent. We had $600 or $650 in the grammar de-
partment. There I think it is not quite as much 
as that.

Q. That increase was made under some other 
schedule than set forth here? A. As soon as I 
took that grammar grade, I received that.

Q, That was increased how much? A. That 
would amount to $100 or $150.

Q. When did you receive other increases after go 
that? A. Then, June 26th, 1906, I  received a 
salary of $800. I was increased to $800. I re-
ceived no further increase until May, 1907, be-
cause I contested. I  should have had an increase 
in September; I had been recommended by my 
principal, but there was a shortage of money, and 

lost several dollars. I was increased then in 
May, 1907, to $900. I should have received an 
increase September 1st, 1906, but I did not re-
ceive any until 1907. Then I heard that the other :*o 
teachers were getting it and I was not getting it, 
and I went to Mr. Wilson and Mr. Dunphy. I 
heard that teachers still received this increase, 
and then Mayor Johnson stepped in and said I 
should get it. I received it, but no back pay.

Q. When ldid that take effect? A. I  ¡should 
have got it in January, but I did not get it until 
May, 1907.

Q. From that time on, from May, 1907, down
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to date, you have continued receiving $900? A. 
I have received $900.

Q. You have had it more than three years prior 
to the going into effect o f the tenure of office act! 
A . Yes.

Q. How was that salary paid to you during the 
period, o f the last four or five years? A. Why, 
the Board o f Education notifies the principal by 

10 telephone whether you are to get an increase or 
not. Then the principal sends word to you in 
your class room. He brings around a paper sim-
ilar to this showing how much a year, how much 
a month, how much a day, and I saw such a paper, 
I saw both of these papers.

Q. Then you signed a pay roll like that? A. 
Yes; I signed a pay roll like that.

Q. How do you get your money? A. The prin-
cipal takes that down, and on the fifth of the 

^  month he brings our checks.
Q. In the year 1910 did you receive a notice 

of a resolution that had been passed? A. Yes; I 
received such a notice.

Q. Making a change from the ten payment plan 
to the twelve payment plan? A. Yes; I received 
such a notice.

Q. Prior to that time, had you with other teach-
ers signed a petition and appeared before the 
Board of Education? A. I was an active worker 

30 trying to get this adjusted. I  signed a petition 
and—

Q. (Interrupting) I show you this petition. A. 
I signed that petition. I  spoke—

Q. (Interrupting) Do you remember that it was 
presented to the Board of Education? A. Yes.

Q. And they refused to act upon it? A. Yes.
Q. It was afterwards presented to the Board 

of Education and they did give a hearing? A.
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They gave a hearing, and called for the question 
but allowed no discussion on the question. We 
had nothing to say. They passed it.

Mr. Dunn.—I offer that in evidence.
Asst. Supt. Betts.—It is in evidence.

Q. After that you resumed teaching in Septem-
ber? A. I resumed teaching in September.

Q. Did you get paid for September? A. Word 
came that I would receive $75 a month.

Q. Was a pay roll presented? A. A  pay roll 
was presented.

Q1. For $75? A. For $75 less the retirement 
fund.

Q. Did you sign it? A. I  did not sign it.
Q. Did you notify them of the position that you 

took? A. They already knew what my position 
was. " \ ^

Q. Had you made it known to them? A. I went 
to the board and protested. The principal asked 
me, and I told him why I objected to the twelve 
payment plan; that I had lost money.

Q. Why did you object to the twelve payments ?
A. Because I had lost $150 at the start, and $15 
for the year. Up to June I would lose the use 
of $15. I would receive $75 for July. For August 
I would receive $75 probably—I was not sure of 
anything—and the interest besides is $4.15. My 
loss at the beginning was $150 the first o f Sep-
tember.

Q. Then you filed this petition and brought the 
case before the State Board? A. Yes.

Q. And you have never received— A. (Inter-
rupting) I waited. They knew that I objected.
I was told to wait. I  waited, and I heard noth-
i n  and then I went to you.
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Q. Yon have not received any pay since the 
first of September? A. Nothing; I  was offered a 
check.

Q, For how much? A. $102 the second month. 
I  refused that on account of the twelve payment 
plan.

Q. This petition was then pending before the 
board? A. Yes; that had been pending for two 
months, before that.

Cross Examination by M r. M errey.

Q. Your salary was $410 commencing with Sep-
tember 1st, 1893? A. Yes.

Q. $425 next? A. According to my recollec-
tion; yes, sir.

Q. $450 September, 1901? A. I  could not swear. 
Q. $475 September, 1902; $500 September, 1903; 

20 $550 September, 1904? A. I  suppose so.
Q. And in June, 1906, $800? A. Yes.
Q. And in September, $850? A. No, sir; never; 

that is where the point comes in.
Q. Do you mean to say that you did not get

paid $850? A. No, sir.
Q. $850 in September, 1906? A  No; not to 

my recollection. 1 went for it, but X never got a 
dollar.

Q. And in May, 1907, you were increased to
30 $900? A. Yes. , . .

Q. Are you sure about the increase to $850 in 
1906? A. I  went for it, but* I  do not think I ever
got it.

Q. Are you quite sure? A. I  am quite sure.
Q. The records show that you did? A. I heard 

they did.
Q. I f  you have not received it, I think you will 

get it. A. I  would like to see it.
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Q. You are afraid that for some reason or other 
the hoard will refuse to pay you in next July or 
August? A. I consider that I finish my year in 
June.

Q. You are afraid? A. I am not afraid o f any-
thing.

Q. You think you will get nothing in July or 
August? A. I don’t know.

Q. You are a little afraid? A. I don’t know.
Q. Do you mean that if  they make a bargain with 

you they will go back on it? A. I  think they may 
go back on it. They have done it before. I  lost 
$40 once. They went back on the bargain then.

Q. As a matter of fact, don’t you know that 
there are checks in the rooms of the Board of 
Education waiting for you to come and get them?
A  Yes; I know.

Q- For the full amount that you claim? A. «n 
They were not there when I filed this petition.

Q. How do you know? A. Because I was told 
they were not.

Q. Who told you that? A. The only one that 
was authorized, the principal who would bring 
rae the check for $75 i f  I would take it.

Q. Since that time you have found out that 
your checks are there waiting for you? A. Yes.

Q. Why do you refuse to take them? A. Be-
cause I object to the twelve payments. «q

Q. They were paying you on the ten payment 
plan? A. They were not in September.

Q. The checks are on the ten payment plan?
A  My petition had been filed. I object to the 
twelve payment plan. That is the answer.

Q. Were you not offered these checks in Novem-
ber for your salary for the month o f October be-
fore you filed your petition? A. No. My peti-
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tion was filed October 14th. That is why I  waited 
so long.

Q. You simply refused to take these checks now 
because you object to the resolution of the board? 
A. Yes.

Q. I f  you got these checks, then you would have 
all the money coming to you up to the present 
time? A. O f course, I  would have all; yes.

10 Q. These checks would pay you everything that 
you claim? A. I did not say that.

Q, (Showing witness) Do you twant these 
checks? A. N o; I  do not. Why didn’t you offer 
them as soon as I refused the first check? That 
left me without money until November. I  could 
not have had it until November. It was not of-
fered to me until then.

Q. It has been offered now. A. Yes; I  know 
from November on, but before that, it was not.

Q. From November up to the present time? A. 
Yes.

30

B y Mr. Dunn.

Q. When did they claim that they would re-
duce you to the twelve payment plan again? A. 
In May.

Q. May of this year? A. Yes.
Q. That, you object to? A. That I object to.

Petitioner Rests.
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Respondent’s Case.

THOMAS KELLY, sworn as a witness on the 
part of the respondent, testifies as follows:

Direct Examination by Mr. Merrey.

Q. You are a clerk in the rooms o f the Board j q  
of Education? A. Yes, sir.

Q. Do you assist in making up the checks? A.
Yes.

Q. Do you know whether a mistake was made 
in Miss Gowdy’s check on the September pay-
ment? A. Yes; we made a mistake in the Sep-
tember pay roll. W e inferred that Mr. Kireker’s 
resolution was to date from the date of her ap-
pointment, and she was appointed from Septem-
ber, and then afterwards the interpretation of 20 
the resolution was from the date of the last in-
crease.

Q. Did you make out the new check? A. Yes, 
sir; giving her the difference between $75 and 
$90, with the deduction of two per cent, for the 
teachers’ retirement fund.

Q. Have the checks been made out on the ten 
payment plan? A. Yes, sir; $90 a month, less de-
duction for the pension fund.

Q. If these checks were accepted, would there 30 
be anything due to Miss Dowdy? A. No.

Cross Examination by Mr. Dunn.

Q. When did that ten payment plan go into 
effect with Miss Gowdy? A. In June, 1906, the 
new salary schedule went into effect. She was 
getting $550. It will go into effect with her on 
May 11th, 1911.
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Q. Wliy do you say that? A. That was the 
last time she received any increase in salary. She 
went from $800 to $850, and then she was grant-
ed an increase of $50 which made it $900. That 
was in May, 1907, from $850 to $900.

Q. That is her present salary? A. That is her 
present salary.

Q. Under what resolution do you say that you 
are going to make the twelve payment plan be-
gin in May? A. From the date of the last con-
tractual salary.

Q. Under what resolution; is it the last resolu-
tion passed in October? A. The two o f them.

Q. Considering the first resolution; is it the 
resolution passed in October? A. I  do not know 
which one it is just now.

Q. When you made out the first check in Oc- 
2q tober you considered that it was to take effect as 

to Miss Gowdy from the date o f her appointment? 
A. Yes.

Q. That is the reason you then had? A. Yes.
Q. Afterward you learned when they used the 

expression “ appointment”  they did not mean 
“ appointment?”  A. Contractual salary.

Mr. Kireker.— The word “ appointment”  
is not used.

30 Q. Then you were instructed to make out a new 
check and to give her* the difference—  A. (In-
terrupting) Between $75 and $90.

Q. After the passage o f that resolution? A. 
Yes.

Mr. M errey.—We offer these checks made 
out to the order of Miss Gowdy, dated as 
follows and for the following amounts:
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October 5 th ........ ...............    73.50
November 4 t h ........ ................ 102.90
December 2nd ................   88.20
December 23rd ..............  88.20

I think this case should be dismissed. 
Simply because a teacher refuses to receive 
her salary is no reason why the State Super-
intendent should be called upon to act in 
in any controversy she thinks she has with 10 
the City Board o f Education.

20

30
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In the matter of thè Peti-
tion o f L y n n  E. J e n n is o n  to 
the H o n o r a b l e  Ch a r l e s  J. 
B a x t e r , State Superintendent 

r o f  Public Instruction of the 
State o f New Jersey.

10 Stenographer’s Minutes o f hearing on the 
above petition held at the State House in the City 
o f Trenton, on the eighteenth day of January, 
1911, before the Hon. Charles J. Baxter, State 
Superintendent of Public Instruction o f the State 
of New Jersey.

Appearances.
. M ic h a e l  D u n n , Esq.,

For the Petitioner.
20 E d w a r d  F. M e r r e y , Esq., City Counsel,

H o n . T h o ma s  F. M o Cr a n , City Attorney, 
For the Respondent, 

The Board of Education of the City of Paterson.

Petitioner’s Case.

Mr. Dunn.—Perhaps we can get some ad-
missions on the record.

Mr. Merrey.—It depends altogether upon
30 whether there are any disputed questions

here. We are not sure what questions the 
petitioner comes here to argue. I f  he 
wishes to argue the main question, which I 
understand teachers want decided, we do 
not need any testimony at all. It is merely 
whether the Board of Education has a right 
to adopt the twelve payment system. There 
are in the petition a number of side issues. 
I f  those issues are brought into question, it
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may be that testimony will be necessary.
We object to that. We think the matter is 
not properly before the State Superinten-
dent, and our desire is to confine the mat-
ter, if we can, to the main question which is 
really agitating the teachers; and which 
they evidently want decided, and that is 
the authority of the board to adopt the 
twelve payment system. Outside of that, 
we claim there is no controversy between 
Mr. Jennison and the board, because the 
matter has never been presented to the 
board.

Mr. Dunn.—We differ on that point. 
There are two or three points alleged in 
Mr. Jennison’s petition which may be ad-
mitted that he was appointed and began 
his service on the first o f  February, 1907, «0
which date was the beginning of the second 
term o f the school year, 1906-1907, and that 
he received from the Board of Education 
a temporary certificate dated February 1st, 
1907, good for one year from that date, and 
when made permanent, that he did serve 
under that certifiate from the first o f Feb-
ruary, 1907, to the first of February, 1909, 
and then received a permanent certificate, 
which is marked “ Exhibit B ,”  the first one 30 
being marked “ Exhibit A ” ; and that from 
the first o f February, 1909, he has been 
teaching and still teaches in the high school 
under the said permanent certificate, and 
that he is duly licensed to teach. Is there 
any dispute as to those facts?

Mr. Merrey.—No; I think not.
Mr. Dunn.— The reason we want these 

facts upon the record is to raise the ques-



26

ADMISSION OF FACTS.

tion whether or not the effect of this reso-
lution is not a deduction of salary, and 
therefore a violation o f the law of 1909. 
Then, these facts are admitted, are they, 
Mr. Merrey?

Mr. M errey.— The fact is that he was ap-
pointed and started to teach for the City of 
Paterson, February 1st, 1907, and that he 
had two certificates. "What the effect of 
them is we do not know.

Mr. Dunn.— The point is that he taught 
more than three years at the time of the 
resolution.

Mr. Merrey.—Y es; we admit that he 
i taught three years at the time o f the pas-

sage of this resolution for the City of 
Paterson continuously.

Superintendent Baxter.— And had con-
tinued under the act o f 1909?

Assistant Superintendent Betts.—-That is 
probably one af the things that they object 
to.

Mr. M errey.— That he has continued un-
der the act of 1909?

Superintendent Baxter.—He is still 
teaching?

Mr. McCran.— That is a matter of law.
Assistant Superintendent Betts.—You 

agree that he was still teaching at the time 
the petition was filed?

Mr. Merrey.—He is still teaching uow and 
he taught continuously for the City of Pat-
erson from the first o f February, 1907,

Assist. Supt. Betts.—Until this time?
Mr. Merrey.—Yes.
Mr. Dunn.— Do you further admit the 

rules and regulations that are set forth m
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Mr. Jennison’s petition were in force in the 
City of Paterson at the time?

Mr. M errey.—  We cannot admit them be-
cause you have annexed to your petition an 
obsolete copy of the rules and regulations 
of the board.

Mr. Dunn.— Do you admit this: That at 
the time this petition was filed there were ^  
in force certain by-laws and regulations 
which are printed in book form, a copy of 
which was annexed to the petition, in which 
is contained this provision:

“ The salaries of officers and teachers shall be 
paid monthly, and those of janitors semi-monthly 
as nearly as possible, without the special order of 
the board, the same having been approved by the 
proper committee. P

Mr. M errey.—I might say for your bene- on 
fit that at the time these petitions were filed, 
and for a long time prior thereto, the board 
was engaged in revising its by-laws and 
manual, and that changes had been made.
This book which you have here was printed 
in 1901, and there have been a great many 
changes made since that time; so that this 
book cannot be considered the rules and 
regulations of the board.

Mr. Dunn.—What I asked you is whether 30 
at the time this petition was filed, and this 
dispute arose, the provisions which I have 
just read from page 9 of your manual were 
then in force. I  will read again:

“ The salaries of officers and teachers shall be 
paid monthly, and those of janitors semi-monthly 
as nearly as possible, without the special order of
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the board, the same having been approved by the 
proper Committee.’ ’

Mr. M errey.—I forgot, Mr. Dunn, to 
bring a manual as corrected to date. I 
thought we had it here.

Mr. Dumb.—You do not deny this rule 
• and regulation in your answer.

0 Mr. M errey.—We will admit that that was
in force at that time except so far as it 
was amended by the resolution of June 24,
1910.

Mr. Dunn.— Do you admit that the fol-
lowing provision was in force:

“ The salaries of officers and teachers shall be 
paid monthly, and those o f  janitors, semi-monthly, 
as nearly as possible, without the special order of 
the board, the same having been approved by the 

2q proper committee. All certificates of teachers’ 
time shall be made out after school hours on the 
last school day of each month for that month, and 
payment shall be made as soon thereafter as prac-
ticable, and not later than the fifth day of the 
following month, provided the necessary funds 
therefor are to the credit of the board.”

Do you admit that by-law was in force 
at the time these petitions were filed?

3Q Mr. Merrey.— It was, subject to the reso-
lution o f  June 24, 1910, which appears in 
the answer.

Mr. Dunn.—Do you also admit that there 
was a provision in the manual, under rules 
and regulations, that the salaries shall be 
paid in ten equal payments, deductions of 
one two-hundredth of the yearly salary to 
be made for each day’s absence not excused 
under the school rules?
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Mr. M errey.—That was so, subject to the 
change made afterwards by the board 
which is practically negativing the whole 
thing.

Mr. Dunn.— Do you also admit that there 
was also a provision that any teacher might 
withdraw from the service of the board by 
giving one month’s notice o f such intention, 
and the board might dismiss a teacher at 
any time after one month’s notice? Was 
that in force in October, 1910?

Mr. M errey.— Do you admit it is in force?
Mr. Dunn.—Will you admit it is in the 

manual?
Mr. Merrey.—It is in that manual. It 

is apparent.
Mr. Dunn.—Do you admit also that Mr.

Jennison ’s salary during all the time he was go 
there was thirteen hundred dollars per year 
until the first of September, 1910, when he 
received an automatic increase of one hun-
dred dollars under a schedule for male 
teachers o f the High School which had been 
previously adopted?

Mr. M errey.—I will admit this: That 
Mr. Jennison was employed by the board 
from the first day o f February, 1907, at the 
yearly rate of $1,300 per year; and that go 
on the first of September, 1910, he received 
an increase—not an automatic increase— 
but an increase to $1,400 per year.

Mr. Dunn.—Which went to him under a 
schedule adopted the preceding year by the 
board.

Mr. M errey.—Which went to him under a 
schedule adopted June 24, 1910— that is,



30

ADMISSION, OF FACE’S.

not under a schedule, but under a resolution 
adopted on June 24, 1910.

Mr. Bunn.—Will you produce a copy of 
the resolution and schedule?

Mr. M errey.—What are you asking fox' 
now?

Mr. Bunn.— That his salary was $1,300 a 
year, and that his salary was paid to him 

10 in keeping with the rules and regulations,
in ten installments during that time, and 
that under proceedings taken hy the hoard 
concerning a plan or schedule for male high 
school teacher's, prior to the first of Sep-
tember, 1910, his salary was, on the first 
o f September, 1910, in keeping with those 
proceedings and by reason of his comply-
ing with the conditions imposed by them, 

2q increased to the sum of $1,400,
Mr. M errey.— I say his salary was in-

creased on the first of September, 1910, to 
$1400.

Mr. Bunn.—Do you admit this letter that 
is annexed to the petition marked “ Exhibit 
D ?”

Mr. Merrey.—Yes. Just read the letter.
Mr. Bunn.— The letter reads as follows: 

“ Paterson, N. J., Aug. 8, 1910 
30 “ Mr. Lynn E. Jennison,

Wortendyke, N. J.
“ Dear Mr. Jennison:

“ At the regular meeting of the Board of 
Education Friday evening, Aug. 5th, your general 
average in the recent examination was reported 
as 85 per cent.
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“ According to the plan adopted at the April 
meeting of this board, you will be granted an in-
crease in salary to date from September 1st.

“ Very truly yours,
“ John R. Wilson, 

“ Superintendent. ’ ’
I ask counsel to produce the schedule.

Mr. M erry.—What schedule do you 
wish? ..

Mr. Dunn.— The schedule referred to in 
that letter.

Mr. Merrey.—I want to say that during 
the incumbency o f Mr. Chancellor, as 
Superintendent of Schools, a schedule was 
adopted, but no formal action was taken by 
the Board of Education or any action 
adopting the schedules as far as I can find in 
the minutes. We know that a schedule was 20 
adopted, but the minutes are not in such 
shape or the resolutions are not put in such 
form as to make it o f any assistance. I  do 
not understand what you mean by a sched-
ule. I f  you want the action of April 24th 
referred to in that letter, I  have it.

Mr. Dunn.—I would like to have you read 
from your minutes what you have showing 
the adoption of the plan.

Mr. M errey.—I f  you will ask 'for the .SO 
minutes, we will have them for you.

Mr. Dunn.— Give us the minutes of April 
10, on that subject.

Mr. Merrey.—We find here in the March 
meeting, a resolution as follows:

On motion of Commissioner Kireker, seconded 
y Commissioner Bridges, the Committee recom-

mended the adoption by the board of the High  
School salary schedule fo r male teachers of a
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thìnìrmim of $1,000 per year and maximum of 
$1,800 per year, subject to such provisions and re-
quirement as the board may hereafter adopt.”  

That resolution was adopted by the Committee 
on Education at their meeting held March 17th, 
1910, and their action was reported to the board 
at their March meeting.

At the meeting held on March 29th, 1910, the 
following action was taken:

“ On motion of Commissioner Kireker the Com-
mittee recommended the adoption by the board of 
the High School salary schedule for male teachers 
or a minimum of $1,000 per year and màximum of 
$1,800 per year, subject to such provisions and re-
quirements as the board may hereafter adopt. 
The recommendation of the Committee was adopt-
ed by a vote of six yeas and nays none.”  

on At a regular meeting of the Board of Education 
held on April 29th, 1910, the board adopted the 
recommendation of the committee on Education 
as follows:

“ The superintendent presented the following 
plan for examination of male teachers in the High 
School as suggested in the action of the committee 
at a meeting held on March 17th, when the salary 
schedule for  male teachers in the High School 
was adopted.

on 1. Careful examination of the teacher’s record
on file in this office.

2. Written and oral examination in English, 
in the subject the candidate is teaching and in 
methods of teaching that subject.

3. The personal inspection of the work ot 
each teacher in the class room by the Board of 
Examiners.
4. A  written report on each teacher’s work by 

the principal of the High School.
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5. That a general average of 80 per cent, be 
required.

Mr. Dunn.—Will you admit from the re-
cords and from the understanding between 
the board and the male teachers of the High 
School that this increase, when it started 
would continue to go up to the maximum?

Mr. M errey.— The board can act only in 
a formal manner, and no understanding of 
that kind is binding. I do admit that the 
board agreed to pay Mr. Jennison $1,400 
per year from the first of September, 1910.

Mr. Dunn.—And the same is true with re-
spect to all male High School teachers who 
pass the examination?

Mr. M errey.— The board took the same 
action in regard to all teachers who passed 
the examination and whose records were 
satisfactory, and they did increase them all, 
and the increases were at the rate of about 
$100 a year. I have a list here, and they 
all seem to be about $100 more. I f  Mr. 
Jennison does not get the recommendation 
next year he stays where he is. He does 
not go up without favorable report. The 
increase is not automatic at all, because a 
teacher is sometimes held back by the 
superintendent who is not satisfied with 
the work of the preceding year.

Mr. Dunn.— There is no action required 
by the board.

Mr. Merrey.—Yes; the board acts upon 
the recommendation; and the board is not 
obliged to make the increase unless it sees 
fit, it is entirely in the control o f the board.

Mr. Dunn.— There is no dispute as to the 
question, Mr. Superintendent, and Mr. As-
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sistant Superintendent, bat what there Was 
a High School male teachers’ salary sched-
ule; and that Mr. Jennison came within the 
scope and requirements of that and became 
entitled as his salary from the first of Sep-
tember to $100 more than he was getting 
prior thereto.

Mr. M errey .—I  do not admit what you 
t, have said. We simply admit that the board 

did in September, 1910, raise Mr. Jenni- 
son’s salary to $1,400 per year, and that 
they did adopt a maximum and minimum 
salary for High School- male teachers,

. which was a higher maximum than they 
had theretofore adopted.

Mr. Dunn.—Do you admit that his raise 
was made on August 8th, in keeping with 
the plan adopted at the April meeting of 
the board?

Mr. Merrey.—Yes; that was the plain 
which was on the record that certain exam-
inations had to be passed and certain other 
things complied with.

LYNN E. JENNISON, the petitioner, sworn as 
a witness in his own behalf, testifies as follows:

Direct Examination by Mr. Dunn.

Q. You are the petitioner in this case, are you?
A. I am. .

Q. And you were teaching in the High School 
o f the City of Paterson from February 1st, 1907; 
down to the present time, were you? A. I wa,s.

Q. Under the certificates that are mentioned in 
the petition? A. Yes, sir.

Q. Now, in the month of' August, 1910, did you
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receive a letter, a copy of. which I show you, which 
is marked ‘ ‘ Exhibit D>’ ’ in the petition, dated 
August 8, 1910, from Mr., Wilson? A. I  did.

Q. Then, did you resume your work in Septem-
ber? A. I  did.

Q. Did you continue to teach during the month 
of September? A. I continued to teach as before. ,

Q. What was the custom, or what was the prac- 
tice there at that time, in reference to the payment 
of the teachers? A. The teachers are presented 
a pay roll to be signed by them, the amount of 
their salary for that month being opposite their 
names. , 1

Q. Who presents that pay roll to them? A. In 
the case of the High School it is presented by 
Miss Dempsey, the clerk to the principal.

Q- (Showing witness) I show you a blank. Is »• 
that a blank form such as is presented to the 
teachers of the High School? A. Yes, this is a 
copy.

(Paper is marked “ Exhibit F .” )

Q. Was sijch a pay roll presented to you, Mr. 
Jennison, in October for !the pay due for the 
month of September, 1910? A. It was; yes, sir.

Mr. Bunn.— Mr. Merrey, have you that 
pay roll?

Mr. Merrey.—I have it here.
Mr. Dunn.—Will you produce it and let 

me show it to Mr. Jennison?
Mr. Merrey.—Yes.

Q. (Showing witness) I  show you this pay roll. 
Where is your name on it? A. (Indicating) Here. 
This is the pay roll for  September.

Q. That paper was presented to you, was it?
A. Yes, sir.
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Q. When that was presented to yon what was 
the amount of your salary stated to be on it I A. 
The amount of $140 was placed opposite my name.

Ql. Being one-tenth o f $1,400? A. Yes.
Q. Did you receive the $140? A. No, sir.
Q. After you had signed the pay roll, which I 

produce, and which I ask to have marked “ Ex- 
^  hibit G ” — after you signed your name, what was 

done with the pay roll? A. It was passed on for 
the rest o f the teachers—it generally takes about 
two days— and signed by them as usual, and dur-
ing the course of the next day I  heard that by 
some action or other the amount opposite my 
name had been changed from $140 to $116.67.

Q. Did you hear why it was changed? A. Yes.
Q. That would be what? A. It would be one- 

twelfth of my salary for September instead of 
one-tenth, and upon investigating, I went to Miss 
Dempsey and asked her if I could see the pay roll, 
and she showed me the pay roll, with the line 
drawn through the $140 and written above it $116. 
67. Whereupon, I scratched my name o ff ; I drew 
a line through my name.

Q. Show it to the Commissioner; show what you 
did in reference to that matter. A. This is the 
pay roll with the amount opposite the name here. 
The teacher is asked to sign in this column op- 
posite the amount. There is my name, and there 
was the amount $140 at the time it was presented 
to me first. Of course I signed. Then some time 
after—that day or the next day—not later than 
the next day— that was changed to $116.67, mak-
ing it appear as though I had signed for less than 
I had signed in the first place. When I heard of 
that I said; “ I do not understand that.”  So I 
took a pen and drew a line through my name.
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Q. What did you do after that? A. Then be-
fore it was finally presented to the board or taken 
back, Miss Diempsey came again and asked me if  
I would sign for the new amount. I said: “ Yes, 
but I will sign ‘ on account.’ ”  So I wrote my 
name again opposite $116.67, and wrote the 
words “ on account”  right above it. I  see by this 
line it appears as though the line went through 
the words “ on account”  but that line went 
through my name, and on writing the words “ on 
account”  my intention was to have that go with 
the new signature and not the crossed off signa-
ture. It looks here as though that went through.

Q. You simply meant to sign for $116.67 on 
account. Did you receive the $116.67 on account?
A. No.

Q. What was the response that came back to 
you from the board after you had signed that? ,*>o

Mr, Merrey.—I object to any question of 
that kind. I think you should ask him what 
response he got, and from whom. The 
board acts as a body.

Q. What response did you get after you had 
signed in that way? A. Well, I  had no response.

Q. Did you get any information from the board; 
did you get your check? A. No, sir.

Q. Did you hear why you didn’t get your check?
A. No; nothing. I  know generally about that 
part of it.

Q. They did not take you any check? Did you 
go to see about it? A. I will tell you. We were 
told this—

Q. (Interrupting) You were told what?

Mr. Merrey.—He should not testify to 
hearsay.
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A. It was stated in the newspapers that teachers 
who had signed “ on account’ ’ should not call for 
their checks, or could not receive their ¿hecks; 
that the City Treasurer would not issue any 
checks to any teacher who had signed reservedly, 
or who had signed “ on account.”  There was no 
need of my going to apply.

Q. Did you learn that it would not be paid? A. 
* Yes; I  knew it would not be.

Q. Did they ever tender you a check? A. No, 
s ir ; they never sent it over like they did the others.

By Mr. Merrey.

Q. Did they ever send you a check? A. They 
sent them when I signed them all right. They sent 
them all right, and they are distributed by Miss 
Dempsey, but she does not give those out that 

20 there are any questions about. We have to go to 
the board room and apply for them, and I have 
never gone to the Board room, to apply for mine. 
- Q. Have you ever received your check? A. 
No. It was common talk, but I do not say so 
definitely.

Mr. Dunn.—Do you deny this, and the 
Board of Education would refuse to give a 
check to Mr. Jennison unless he signed the 

30 '* pay roll for $116.67?
Mr. M errey.—I want to say right here 

now, Mr. Dunn, personally I think that if 
Mr. Jennison applied to the board and 
presented his case, to the board, he would 
get his money. I cannot guarantee that he 
would, but I have talked to individual mem-
bers of the board, and from my talk with 
them, I think that if  he presented his case 
to the board he would get his money, be-
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cause some of them are in favor o f it. This 
is a particular case, different from  ¡any 
other, and the matter has not been pre-
sented to the board, and Mr. Jennison won’t 
present it.

By Mr. Dunn.

Q. Did you receive your October salary? A. 10 
No.

Q. Was the pay roll presented to you for Oc-
tober? A. Yes.

Q. For how much? A. $116.67.
Q. You declined to sign it? Yes, I  declined to 

sign it.
Q. Was it presented to you for November? A.

Yes; for November.
Q. How much did they tender you then? A.

The same amount, $116.67. 20
Q. Did you decline to sign it? A. I  did.
Q. And for December was it presented to you 

for the same amount? A. Yes.
Ql. And you declined to sign it? A. Yes. It 

came every month and I shook my head and 
passed it to the next one.

Q. And brought by the same person as repre-
sentative of the board each time? A. Yes.

Q. Who was that? A. Miss Dempsey, clerk to 
the principal. 0̂

Q. Those teachers who did sign received their 
checks? A. I believe they did.

Q. You saw them some times— did you see any 
of them? A. Yes, sir; I  did.

Q. On or about the twenty-seventh day of June 
did you receive a letter fr’om Mr. Ridgway which 
contained a resolution, of which that is a copy 
(showing witness)— dated June 27,1910? A. Yes.

Q. Exhibit E? A. Yes; I received one of those.
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Mr. Dunn.—Do you admit that that is a 
copy o f the notice?

Mr. Merrey.—Y es; that is a copy.

Q. Did you object to the receipt o f your money 
in twelve payments, beginning the first o f Sep-
tember?

Mr. M errey.—The witness has already 
told you he did not do anything.

Q. Did you have any talk to the City Superin-
tendent in reference to getting your salary? A. 
Yes, sir.

Q. What did the City Superintendent say to 
you? A. The City Superintendent told me—

Mr. M errey.—I object. The superintend-
ent has no authority to bind the Board of 
Education.

Mr. Dunn.— That is a matter of law.
Mr. M errey.—It depends on what author-

ity the board has put in him.

A. I registered my protest with the City Super-
intendent,

Q. What conversation did you have with him 
in reference to it? A. I told him that I did not 
understand the change in the amount and I did 
not stand for it because—

Mr. M errey .—Fix the date.

Q. When was this? A. It was less than a week 
after— the checks came around about October 5th, 
and I went over within a week— say, the twelfth 
o f October or thereabouts.
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Q. State what took place. A. I  went to the 
superintendent’s office, I  had sent there in ad-
vance, in response to the Mayor, a letter to him.
He had invited the teachers who did not nndersand 
it, to write to him, and I wrote to him, giving the 
figures, showing my claim of loss by this change, 
and on the same day I received a notice from the 
Superintendent to come over to his office. There *
I found the letter that I had written to the Mayor 
had been referred to the Superintendent and he 
presented me with some figures to show me that I 
would not lose anything, and I was in his office 
about half an hour perhaps, and I said: “ Well,
I will take these figures home with me over night 
and study them. I do not understand them exact-
ly.”  He showed on the paper that I would have to 
wait until September 1st, 1911, before apparently I 20 
would receive what was due me. I took the paper 
home over night and I came back to school still 
convinced that I would be the loser by the pro-
posed change. That afternoon I  again called at 
his office and he was out. I was in company with 
two or three other teachers. I went into his office 
and wrote a note for him and stated that I was 
still of the same opinion that I was the day be- 
ore, that I would be the loser, and I stated to him 

that in my opinion this action of the board was 39 
in direct opposition to the Kireker resolution of 
June 24th. I wrote that letter—

Q. (Interrupting) Did you have a talk with 
the superintendent? A. Yes.

Q. Wliat was that talk? A. The second day I 
did not. The first day I did.

Q. What did you say to him? A. I told him I 
1 not- that my amount was not right.
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B y Mr. M errey:

Q. Is this the same conversation that you gave 
us before? A. Yes; this one I  had the first day. 

Q. That you have told us about? A. Yes.

By Mr. Dunn:

Q. You objected? A. Yes.
10

Mr. M errey.—Do not tell the witness 
what he is to say. That is called leading.

Q. What did you say, if  anything, in reference 
to the effect that it would have upon your salary? 
A. Well, I  told him I believed it was a reduction 
of my salary.

Q. And that is one of the grounds upon which 
you make this protest? A. Yes.

^  Q. Have you figured out to your own satisfac-
tion that it is a reduction of your salary? A. I 
have; yes.

Q. How much do you claim it is a reduction, 
and in what way ? A. I claim it reduces my salary 
the last half of my school year; that each year 
runs from February 1st to February 1st.

Q. If they treat it as the resolution treats it? 
A. Yes; by the calendar year. According to that 
resolution the twelve payment plan should not af-
fect me until the next anniversary after the date 
of my employment which would be in February, but 
it did affect me in September, which was five 
month before that date.

Q. I f  it was by the school year it would be a 
considerable reduction? A. Yes.

Q*. That is, if you were hired by the school year? 
A. Yes.

Q. Did you afterwards receive notice in Oc-
tober of another resolution that had been passed
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or did you receive no notice o f that? A. Why, 
yes; I believe there was some subsequent notice 
sent abound—this later notice of the board—some 
action taken after this matter came up.

Q. November ten, 1910? A. Yes; I  recognize 
that.

Mr. Dkmn.—I offer this in evidence.
(Paper is marked “ Exhibit 8” .)

Cross Examination by Mr. Merrey.

Q. Did you ever present any objection to the 
board itself? A. No, sir; I  have never presented 
a direct communication to the board.

Q. You say that when you saw the Superin-
tendent you left him to examine some figures?
A. No; I did not say that.

Q. You took some figures aw ay with you? A. 20 
Yes; I said that.

Q. Then, your idea was to examine it and find 
out? A. To examine his figures.

Q. To find out whether you were right or 
wrong? A. Yes; if I could find out what method 
be figured on.

Q. Then you never presented to the secretary 
or to any member of the Board of Education any 
statement of your position in this matter? A. I 
did not consider that necessary, because I con- 30 
sidered the superintendent the representative of 
the board.
. Q* You did not know that he had no authority 
111 money matters? A. I did not know anything 
w atever about his authority in money matters.

Q- You know he never paid you any salary? A.
He told me what my contract was, and he told me 
what the salary would be.

Q- He never paid you any money? A. Never.
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Q. He never had anything to do with financial 
questions at all? A. No.

Q. You never had any written contract with 
him, did you? A. No, sir.

Mr. Dunn.—I guess we can admit that 
there was no written contract with any of 
these teachers.

10
Q. Under the rules of the hoard, you consider 

your case much different from the majority of 
the teachers?

Mr. Dunn.—I object to that.
Q. You considered, when you spoke to Mr. Wil-

son, that you had a different kind of a case than 
the others?

20 Mr. Dunn.— That is a conclusion. What
difference does it make what he considered?

By Mr. Dunn.

Q. I show you this, Mr. Jennison. Do you re-
member signing a protest to the Board of Edu-
cation and to the Board of Estimate against 
changing these payments from ten payments to 
twelve payments? A. Yes; the original protest I

30 s^ ed .
Q. Is that a copy? A. Yes.

(Paper is marked “ Exhibit 1.” )

Mr. Dunn.— Will you produce the requi-
sition by the Board of Education upon 
the Board of Estimate for the appropria-
tion for the year 1910?

Mr. Merrey.—I will read from the min-
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utes the requisition for the year 1910 and
1911.

At a special meeting May 13, 1910.

By Commissioner Kireker.

Resol ved  : That the sum of five hundred and 
seventeen thousand, three hundred and twenty- 
seven dollars and eighty cents, ($517,327.80) is 
the amount of money estimated by this board to 
be necessary for the current expense of, and for 
the repairing and refurnishing of the public 
schools in the school district known as the school 
district of the City of Paterson, New Jersey, for 
the fiscal year ending June 30, 1911.

An itemized statement of the monies estimated 
to be necessary for such purpose is as follow s:

Teachers’ Salaries . . . .............$411,927.80
Janitqrs’ S a laries ..................  31,300.00 2o
Superintendent’s Salary . . . .  3,600.00
Secy. & Assts. Salaries . . . . . .  4,800.00
Erection, Repairs &> Furniture 10,000.00
Fuel, Light & W a te r ..............  15,000.00
Books & Stationery . . . . . . . .  25,000.00
Printing .........    1,500.00
Medical Inspectors........ .......... 1,500.00
C on tin g en t.........................   1,200.00
Insurance............ ...................    3,500.00
Evening Schools...............   6,000.00 30
High School Rent .................. 8,000.00
Manual Training ..................  7,500.00

$530,827.80
Less tuition fees $7,500.00
Less 1910 surplus 6,000.00 13,500.00

$517,327.80
The amount of money that has been apportioned
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to the school district known as the school district 
o f the City of Paterson, by the County Superin-
tendent of Schools, is the sum of three hundied 
and forty-nine thousand, six hundred and twenty- 
four dollars, and ninety-three cents ($349,624.93) 
which when deducted from the above mentioned 
estimate leaves the sum of one hundred and sixty- 
seven thousand, seven hundred and two dollars 
and eighty-seven cents ($167,702.87) as the money 
to be raised by taxation in the school district of 
the City of Paterson, New Jersey, for the above 
mentioned purpose.

On motion of Commissioner Kireker, the above 
resolution was adopted by a vote of yeas eight, 
nays none.

Mr. Dunn.—W e ask for a copy of the re- 
quisition to the Board of School Estimate 
asking for so much, money, and a copy of 
the resolution by the Board of School Esti-
mate, appropriating a less amount of money.

Mr. M errey.—You must remember this: 
The Board of School Estimate does not 
figure how much is to be used in school 
salaries. They simply determine the 
amount necessary for the running of the 
schools, and the difference between that 

30 amount and the amount appropriated by
the state. They do not make any determi-
nation how it is to be used by the Board of 
Education. The Board of School Estimate 
has no authority to do that. This item is 
merely the estimate of the Board of Educa-
tion and shows why they need a certain 
amount of money. We will furnish for the 
record the copies you ask for.
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The extracts asked for' are as follows:
W h e r e a s : The Board of Education of the City 

of Paterson, in the County of Passaic, having pre-
pared and delivered to the respective members of 
this board, an itemized statement of the amount of 
money estimated to be necessary for the current 
expenses of, and for the repairing and refurnish-
ing of the public schools in the school district 
known as the school district of'the City of Pater- * 
son, N. J., for the fiscal year ending June 30,1911, 
and also the amount which has been apportioned 
to the said district by the County Superintendent 
of Schools.

And Wher'eas, The said statement so presented 
has been considered at a meeting held this day.

Therefore be it resolved, That the Board of 
School Estimate of the school district o f the City 
of Paterson, in the County of Passaic, do fix and 
determine that the sum of one hundred and eleven 
thousand, four hundred and sixteen dollars, and 
seventy-three cents ($111,416.73) is the amount of 
money necessary to be appropriated for the use 
of the public schools in the school district o f the 
City of Paterson, in the County of Passaic, for 
the ensuing fiscal year, exclusive of the amount 
which has been apportioned by the County Super-
intendent of Schools and exclusive of the Manual 
Training Account appropriation of seven thou- 

md, five hundred dollars, ($7,500.00).
And be it further resolved, That the said Board 

of School Estimate make two certificates of the 
said amount which shall be signed by at least three 
member's of the said Board, one of which is to be 
delivered to The Board of Education of the City 
of Paterson, in the County of Passaic, and the 
other to The Board of Finance of the City of 
Paterson, and that upon receipt o f the same, the
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said Board of Finance is hereby requested to ap-
propriate in the same manner as other appropria-
tions are made by it, the sum of one hundred and 
eleven thousand, four hundred and sixteen dollars 
and seventy-three cents ($111,416.73) to the end, 
that such proceedings may be taken by the said 
Board of Finance as may be necessary to appro- 
priate and raise the amount necessary for the pur-
poses above mentioned.

The above resolution was adopted by a vote of 
yeas five, nays none.

Minutes Board of School Estimate May 26, 1910.
Certificate.

To the Board of Education and The Board of
Finance of the City of Paterson, N. J.
Gentlemen:— The Board of School Estimate of 

20 the Cfty of Paterson, in the County o f Passaic, 
does hereby certify that they have given considera-
tion to the statement delivered to the respective 
members of said Board of School.Estimate by the 
Board of Education of the City of Paterson, as 
to the amount of money estimated to be necessary 
by said Board of Education for the use of the 
public schools in the school district of the City of 
Paterson, in the County of Passaic, for the ensu-
ing fiscal year, exclusive of the amount which has 

3() been apportioned to it, by the County Superin-
tendent of Schools.

And does further certify that they have fixed 
and determined the sum of one hundred and eleven 
thousand, four hundred and sixteen dollars and 
seventy-three cents, ($111,416,73) as the amount of 
money necessary to be raised for the above men-
tioned purposes, to the end, that you may take 
such proceedings as may be necessary under the 
law, to raise the said money.
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An itemized statement of the monies estimated 
to be necessary for the ensuing year is as follows:

Teachers’ Salaries................ .$363,141.66
J anitors ’ 1 S a laries .................. 31,300.00
Superintendent ’s Salary .. .. 3,600.00
Secy. & .Assts. ‘Salaries . . . . .. 4,800.00
Erection, Repairs & Furniture 10,000.00
FueJ, Light and Water . . . . , .. 15,000.00
Books & Stationery . . . . . . . . .. 25,000.00
Printing ...................... .. 1/500.00
Medical Inspectors .......... ... . 1,500.00
Contingent.......................... .. 1,200.00
Insurance ........................ . 3,500.00
Evening Schools .................... .. 6,000.00
High School R en ts .................. 8,000.00 

$474,541.66
Manual Training Account .. 7,500.00 

$482,041.66

Mr. Dunn.—We oifer the manual in case 
of Mr. Jennison.

Petitioner rests.

Mr. Merrey.— At this time we object to 
the jurisdiction of the superintendent be-
cause it has not been shown that there is 30
any controversy? between Mr. Jennison and 
the Board of Education. In order that there 
may be a controversy, the parties must at 
least understand the position taken by the 
other before they can discuss anything. Mr. 
Jennison has not, according to his own 
statement, ever presented any objection to 
the Board of Education, and never told them 
why he refused to take his check—not only



50

MINUTES OF THE BOARD.

that, the controversy is not such a contro-
versy as can be examined by the state super-
intendent because it is a controversy con-
cerning the construction of the rules of the 
board and not o f the school law nor of 
the rules of the State Board of Education, 
but of the rules of the City Board of Educa-
tion over which the City Board of Edu-
cation has control. As I understand the 
case made out by the petitioner, under the 
resolution adopted by the Board of Educa-
tion Mr. Jennison should still receive his 
payments on the ten payment plan. I f  that 
is so, under our rules, then the case is im-
properly brought here. I f  the officers or 
representatives of the Board of Education 
have made a mistake in the amount of Mr. 
Jennison’s salary, the proper thing for him 
to do was to go to the Board of Education 
and explain the matter to them, and ask 
them to make a correction. I say right 
here that that fact never appeared to the 
Board of Education until this petition was 
filed, when the question was raised the first 
time, and I do not know what the action 
of the board will be. I do not agree with 
Mr. Jennison’s position, but I know individ- 

gQ ual members of the board are agreed that
he is right; so that there is no controversy 
which you can consider, except the main 
question which seems to be ignored—the 
change from the ten payment plan to the 
twelve payment plan, which is not in the 
case.

Mr. Dunn.—Y es; it is. The Board of Edu-
cation sends its representatives with the pay 
roll, and Mr. Jennison signs it for $140,
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and then it goes along and some represen-
tative of that Board scratches out $140. It 
was in the custody of somebody represent-
ing the Board o f Education. It was signed 
for $140. It goes somewhere and comes 
back to Mr. Jennison with that amount 
changed to $116.67, which he objects to, and 
he immediately scratches his name off, and j q  
then he is induced to sign ‘ ‘ on account”  and 
it goes back, but he did not get his check.
He has not received his check for Septem-
ber, October, November, and December, and 
it seems to me that it is idle for the repre-
sentatives of the city to come here and say 
that there was no dispute between them and 
Mr. Jennison to whom they owe $400 sala-
ry. They do not pretend ió  claim that they 
made any change in his salary until after 20 
his petition is sent in, and they have not 
taken any action on it. I  submit that there 
is a dispute, and that there is also in this 
case the dispute that Mr. Jennison objects 
to the twelve payment plan, that it is a 
decrease in his salary, and that he comes 
under the law of 1909.

Superintendent Baxter—Each local Board 
of Education exercises its authority under 
the school statute of the state, and we deem 30 
that this is a question arising under the 
school law.
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Respondent’s Case.

C. FRANK K IREKER, sworn as a witness on 
the part o f  the respondent, testifies as follows:

Direct Examination by Mr. M errey:

Q. You are a member of the Board o f Educa-
tion and were a member of the board in May, 
1910, were you not? A. I was.

Q. Did 'the City Superintendent of Public In-
struction have any authority to receive protest or 
to adjust any question o f finance between the 
Board and the teachers?

Mr. Dwm.—rObjected to upon the ground 
that the question calls for a conclusion of 
law. They cannot prove by1 oral testimony 

20 what the authority o f  the superintendent is
where they have statutes and rules and 
regulations.

Mr. Merrey.— Then you admit that you 
did not prove that Dr. Reinhardt had 
authority, and that it is necessary to prove 
it.

Mr. Dunn.—-We proved what was done.
The Superintendent.—-We will admit the 

question.
SO

A. The superintendent had no such authority.
Q. Did the Board of Education ever receive 

from Mr. Jennison a protest specifying on what 
grounds he objected to receiving his salary from 
the Board of Education?

Mr. Dunn.—How can Mr. Kireker testi-
fy  to that? He says he was a member and 
president of the board. There may have
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been a hundred communications, so far as 
he was concerned, which he might not know 
of.

A. None was ever brought to my attention.
Q. I might ask i f  other teachers have made 

complaints to you about these matters ? A. They 
have.

Q. Have they been rectified by the board? A.
They have in many cases.

Q. Is the board now considering other cases of 
that kind? A. I think they are; yes.

Cross Examination by Mr. Dunn:

Q. Was Miss Barr'owclough’s claim rectified?
A. I did not say that all were. I  did not mean to 
say that because a complaint was made it was 
necessarily well founded, but those complaints 
which the board thought well founded they have 20 
rectified. Some may have felt that the complaints 
were not sound.

Q, Did you know in September or the first of 
October, 1910, the method that was being pursued 
about getting teachers to sign for their salaries, 
under the approval o f  the board? A. I cannot 
say that I did.

Did you know that teachers were paid by 
check? A. I knew that.

Q. Did you know that teachers were required to 30 
give a receipt for the money before they were 
paid? A. I did not.

Q, Did you know that teachers were required to 
receipt the pay roll before they were paid? A. I 
did not.

Q* You never saw a pay roll? A. Oh, yes.
Q. When did you suppose that the teachers 

signed the pay roll? A. They signed a pay roll,
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which, as I undeistand it, authenticates the amount 
as being correctly set forth.

Q. You have seen these pay rolls? A. Y es ; lots 
o f times.

Q. Did you know the teachers were always re-
quired to sign them before the Board would give 
them the check? A. I understood they signed 
them and left them with the principal, and they 

 ̂ were delivered when the checks were tendered.
Q. That was the practice? A. That is what I 

understood; yes.
Q. To save the teachers from coming to the 

City Hall, as they used to? A. Yes.
Q. Did you know that Mr. Jennison had ob-

jected to receive the $116? A. I did not.
Q. Did you know that he had signed for $140? 

A. I did not.
2@ Q- When did you first see this pay roll with his 

name on? A. I think the .first time I saw that was 
three or four days ago—within a week.

Q. You knew it was in existence? A. I sup-
posed it was; I had no knowledge of it,—none 
whatever.

Q. You knew he had not received his check last 
October? A. N o ; I did not know it until I was in-
formed that the petition had been filed here.

Q. That was in October? A. When I was in- 
oq formed that a petition had been filed ? I do not 

know when he filed the petition— some time after-
wards I was informed of it.

Q. Have you ever taken any action in the board 
to tender him his check? A. No; the matter was 
simply turned over to the City Counsel in view of 
the fact that an action had been taken.

Q. You knew that about the fourth or fifth of 
October there was a number of teachers who had 
declined to take their checks? A. I knew at that
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time that there were many objections.
Q. And that there were objections to the twelve 

payment plan instead of the ten payment plan? 
A. Yes; it is hearsay for me; I do not know per-
sonally and I do not know any of it, except that 
many of the teachers called upon me and stated 
their objection to the method of payment and the 
amounts they were receiving, and in a great many 
instances the matter was made to suit their desires 
and their objections were removed.

Q. This subsequent resolution—how did you 
come to pass that— the one in October, by which 
you undertook to interpret the meaning of the 
first?

Mr. M errey.— I object. The resolution 
speaks for itself.

A. When the primary resolution of June 24th 
was adopted, its phraseology was not such as might 
be readily understood by anyone who did not care 
to inspect it very closely. It provided that the 
change from the ten to the twelve payment plan 
should become effective upon the anniversary of 
the employment of each teacher meaning the then 
present employment—not when they originally 
came into the service of the city, which might have 
been twenty years ago— and they have had a great 
many employments since— every time a new sala-
ry was—

Q. (Interrupting) Was there anything am-
biguous in the language used in the first resolu-
tion? A. Not ambiguous. There was no ambi-
guity at all.

By Mr, Merrey.

Q. Go ahead. A. The purpose of the primary
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resolution was that the change should become 
effective one year or two years or three years 
from the date o f the last increase o f salary, mean-
ing a new employment, and while it said anniver-
sary of employment, it meant the then present em-
ployment—the anniversary of the employment un-
der which they were working at that time for the 

^  city, the intention being to carry them out to the 
end of their year on the ten payment plan, so that 
within a period o f  a year they would receive the 
entire amount which they contemplated receiving 
when they began that year. Many o f the teachers 
tried to read that resolution this way—that it 
meant the time when they first started their serr 
vice with the city; that that was the anniversary 
intended, although the resolution was intended to 
mean the anniversary of their present employment, 
and to make that fact clear to all the teachers of 
the city, we, on October 2 8 ^  1910, adopted this 
resolution which clarifies the whole situation as 
nearly as we could.

By Asst. Supt. B etts :
Q. In the case of the increase of the salary of a 

teacher, at what date did that increase go into 
effect— at the beginning of a school year or at the 
end of the year of the first employment? A. Do 

30 you mean that was our practice?
Q. Yes? A / I t  has been according to the cer-

tificate they have received and according to the 
Chancellor schedule. Ordinarily it took place at 
the end of every year. For instance, a teacher has 
been in the employ of the board for three years. 
Under this schedule, their pay might increase $50 
or $60 a year, and then the Chancellor schedule 
came along in May and went into effect in June,
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1906, which was irrespective of the time the teach-
er came into the board originally; so that that 
schedule made a difference between the anniver-
sary of the time they originally came in and the 
anniversay of the employment.

Q. Then do I understand that the iner'ease from 
1906 on took effect the latter part o f June or the 
first of July in each year? A. They are all differ- 
ent, all the way through the year'.

By Mr. M errey:

Q. In the Jennison case when would that take 
place? A. In the Jennison case the resolution 
provided specifically that the increase become 
effective on the first o f September, 1910, although 
he had been with the board since February, 1907.

By Asst. Supt. B etts : 20

Q. I am trying to get at the general practice.
For instance, you would engage the teachers in 
September, or November, or January or March, 
and they would go along for a number of years?
A. Yes.

Q. And there is an increase in the salary under 
this schedule of 1906. When would that increase 
take effect? A. In most cases upon that anniver-
sary of when they came into the service of the ^  
city, but in some cases they have raised the salaries 
of teachers by transferring them from one grade 
to another, and one time they raised the salary of 
a number of teachers and said that it became effec-
tive, provided the city has money to pay them, and 
they had no money to pay the increase, and they 
drifted to another period.

Q. What I  want to show you is how it occurs 
that the anniversary of the increase in salary is
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not always co-incident with the anniversary of 
their coming into the board: but the result has 
been brought about by all sorts o f resolutions, and 
some of the teachers have been there for a great 
many years, and there has been no harmony. Now, 
we want to get on the record the date on which 
the change of the payment of salary went into 

j q  effect! A. September 1st, 1910.
Q. The change in his salary went into effect and 

the change of method of payment went into effect—

Mr. M errey.— The same day.
Asst. Supt. Betts.—Both the $100 increase 

and he went to the twelve payment plan on 
the same day!

Mr. Merrey.—.Mr. Jennison’s case is this: 
I  say that the Board of Education of the 

on City of Paterson itself has never had an
opportunity to pass upon Mr. Jennison’s 
case, because they feel that this case is 
somewhat different from the majority 
of cases. Personally I do not agree with 
the board, but the majority o f the mem-
bers of the board feel that this case is some-
what different from the other cases, apd the 
result will be as Mr. Jennison claims; but 
they never had the opportunity to pass up- 

i$0 on it. Mr. Kir'eker won’t let me admit when
it went into effect. Mr. Kireker will say 
that they had no right to do that. Person-
ally I think the employees of the board 
were right. The Board of Education passed 
on that in the end, and it may be that 
their vote will be that the employees were 
wrong. The board never knew, until the 
petition was filed, what Mr. Jennison’s 
claim was. They thought it was a general
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claim made by tbe other teachers, objection 
to the twelve payment plan.

Mr. Dunn.— Well, it is.

JA M E S  J. DUNPHY, sworn as a witness on 
the part of the respondent, testifies as follows:

Direct Examination by Mr. M errey: j q

Q. You are the Assistant Secretary of the Board 
of Education of the City of Paterson? A. Yes.

Q. Have you got a copy of the minutes of the 
board for several years last past with you? A.
Yes.

Q. You have attended all the meetings since 
September, 1910? A. Yes.

Q. Did Mr. Jennison ever present to the Board 
a protest against receiving $116.07, for which 
amount check was made out for him? A. No, sir.

Q. Or any statement concerning the same ? A.
No, sir.

Q. Has the board ever passed on the question 
as to how much Mr. Jennison particularly is en-
titled to? A. No, sir.

Q. Did the original pay roll that came into your 
board from the principal of the High School 
show that Mr. Jennison was to receive $140 or 
$116? A. $116.

Q. (Showing witness) Is this pay roll which is 
presented to your office by the principal o f the 
High School? A. Yes.

Q. And from which the checks were made out ?
A. Yes.

Mr. Merrey.—-I offer this in evidence.
, Mr- Dunn.—We object to this unless Mr. 
Jennison has had it called to his attention. 
This has never been signed.
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Mr. M errey.—I know it lias not.

Qt. Where is this pay roll made out? A. At 
the school.

Q. That is the one which was offered in evidence 
by Mr. Dunn which is marked1 ‘ Exhibit Gr. ’ ’ When 
did you first get that? A. I  got this pay roll first 
from the school.

Q. The one which was first offered? A. Yes.
Q. In which the amount was stated to be $116? 

A. Yes, and this (indicating) comes in afterwards, 
and we check it up. This (indicating) came in 
signed for $140, and it was sent back again.

Q. Do you receive this upon the delivery of the 
check to the principal? A. We receive that be-
fore the checks are delivered to the principal. It 
is sent in advance and is signed.

Q. Then this is kept as a voucher to show how 
much money has been paid out? A. Yes, and to 
whom paid.

Q. And kept as a voucher in the office? A. Yes.

Cross-Examination by Mr. Dunn:

Q. When you found that had been signed for 
$140, what did you do with the Jennison pay roll? 
A. That was sent back to the school.

Q. For what purpose? A. Sent back to the 
30 school, because it was not the same amount as the 

check.
Q. How much was the check? A. The check 

was $116.67, the same as the original pay roll.
Q. That was the check made out by order of

the board? A. Made out to correspond to the pay
roll.

Q. Made out by the board? A. The general 
summary is approved by the committee. This was
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the pay roll from which we get the figures to make 
the checks.

Q. That was approved by the committee? A.
The pay rolls are all signed by the committee as 
a summary pay roll.

Q. The pay roll approved by the committee 
called for a check for $116.67 and not $140? A.
Yeg. 1Q

Q. So that when the pay roll came to you with 
Mr. Jennison’s signature for $140, it was wrong, 
and it was sent back? A. Yes.

Q. And then it was sent back signed for $116?
A. Yes.

Q. And he refused to take the check for $116?
A. As I understand it.

Q. You sent your pay roll back? A. Yes.
Q. And it has stayed that way since? A. Yes.

20By Mr. Merrey :

Q. Did you say that the committee have ap-
proved that? A. No; no.

Q. They only approved the summary? A. Yes.
Q. So that the committee in approving the pay 

roll, do not know how much was the check for 
Mr. Jennison? A. No.

By Mr. Dunn:

Q. Did you report to anybody in connection with 
the board that Mr. Jennison had declined to take 
the check for $116? A. I did not.

Q. Who did? A. I do not know that anybody 
did.

Q. Was it not talked over? A. I had no talk 
with Mr. Jennison.

Q. Was it not talked over with the board, or 
Mr. Kireker, or anybody? A. Not that I know of.
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Q. You spoke of it to nobody? A. No, sir.
Q. Never? A. No, sir.
Q. Didn’t you talk in general? A. W e talked 

among ourselves.
Q. So that the board knew that there was ob-

jection as to the acceptance o f the check? A. I 
don’t know.

Q. Did the members of the board know that 
there was objection to the acceptance of the check? 
A. I don’t know.

Ql Did Mr. Kireker know? A. I don’t know.
Q. Didn’t you know that the board knew that 

there Was objection to the acceptance of the check? 
A. I don’t know that.

Q. Don’t you know that the teachers came to 
the office about the matter? A. Yes.

Q. Do you remember Mr. Kireker being in the 
2q office on an occasion of that kind? A. I remem-

ber Mr. Kireker being in the office one day when 
two or three gentlemen came in there.

Q. Was Mr. Jennison one of them? A. I don’t 
know. He may have been.

Q. You know that Mr. Jennison came there and 
objected to receiving $116.00? A. I do not know 
that Mr. Jennison in particular came there. He 
objected to it, of course, when he refused to sign 
it.

30 Q. Did you know that Mr. Jennison had filed a 
petition and appealed to the State Superintendent 
in October? A. Do you mean this paper that was 
served on our board?

Q. Yes? A. Yes.
Q. You knew that action had been taken before 

you got a copy of this paper? A. No; I did not 
know that any action was taken.

Q. When the petition was served was any action 
taken by the board? A. Yes, I believe so.
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Q. Do you know when that was first presented 
to your board? A. I  don’t know.

Q. Do you know that the board has done noth-
ing as to paying Mr. Jennison since that time? A.
The checks have been made out for him regularly 
every month.

Q. For $116.67? A. Yes.
Q. And not for $140? A. Not for $140.

FRANK K IREKER, a witness already sworn 
on the part of the respondent, recalled and further 
examined as follows:

Direct Examination by Mr. M errey:

Q. Did the Board of Education ever pass on the 
pay roll, as to how much was to be paid to each 
teacher particularly in any month? A. Oh, no. 20 

Q. Do they pass upon the totals? A. No.
Q. How are the teachers paid by the pay roll?

A. The employees are instructed to draw the war-
rants according to the schedules in force in each 
teacher’s case, and they draw a total warrant, and 
take it to the President of the board for the total 
amount, and he signs it. That is all the board has 
to do with this. They do not know anything about 
the detail work of it.

80
Dy Mr. Dunn:

Q. That is all delegated to others ? A. Oh, yes.

Dy Mr. Merrey:

Q. Each principal signs the amount o f the pay 
roll, and that is checked up by the secretary? A.
Yes.

Dy Asst. Supt. B etts:
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Q. Do I  understand that the pay roll signed by 
the President is simply for a lump amount with-
out being attached to the detail statement? A  
Yes; that is correct.

Q. Just for the lump amount? A. Yes.
Q. But individual checks are made out for each 

teacher? A. Yes.

Mr. M errey.— They are signed by the 
Secretary of the Board and the of
the school money, signs them, too.

(At this point a recess is taken until 1 :45 
in the afternoon.)

C. FRAN K KIREKER, resumes the stand.

2q Further Cross Examination by Mr. Dunn:

Q. Do you remember as a member of the Board 
of Estimate to which the requisition offered in 
evidence this morning was presented, you being a 
member of the Board of Education how much there 
was deducted from the item “ Teachers’ Salaries”  
in the estimate certified afterwards to the Board 
of Education? A. I do not.

Q. Do you remember that it was about $48,000? 
A. I do not ; I do not remember what it was.

30 Q. Do you remember this—that was the princi-
pal item that was cut—the teachers ’ salaries ? A. 
The idea of the Board o f School Estimate was 
that in changing from the ten payment to the 
twelve payment plan, the Board of Education 
would need considerably less money for the item 
of teachers’ salaries than if  we had continued on 
the old ten payment plan for the coming year; hut 
as to how much I cannot say.
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Q. Do you remember that at the time the requi-
sition was presented to the Board of School Esti-
mate the resolution changing from the ten pay-
ment plan had not yet been adopted by the Boaid 
of Education? A. That is my recollection; yes.

Q. The requisition was presented to the Board 
of "Estimate prior to the meeting of the fifteenth 
of May and the first of June? A. Yes. j q

Q. It had to be passed before the first o f June?
A. Yes.

Q. And the resolution was not adopted until the 
twenty-seventh of June? A. The twenty-fourth 
of June.

Q, Do you remember that there was $48,000 de-
ducted by the Board of School Estimate from the 
teachers’ salaries item? A . I don’t remember 
that. I know that there was a considerable deduc-
tion-—that the amount was changed in some eon- 20 
siderable degree; but as to what it was I cannot 
recollect.

Q. Do you remember as to whether this was the 
reason or not, then given by the Board of Esti-
mate : “ It is the opinion o f a majority of the Board 
of School Estimate, and they take the position, 
that in the face of this enactment (speaking of 
the law of 1903) they have no legal right to appro-
priate money in one fiscal year for salaries pay-
able for two months of the next succeeding year; ”  30
and that that was the fundamental reason upon 
which the members relied for justification; and 
thati 1 the appropriation made for teachers ’ sala-
ries at the last meeting of the Board of Estimate 
was adopted solely to conform to the require-
ments of the law as quoted above,”  that is, the 
law of 1903 which provides in Paragraph 238 that 
the school year shall begin on the first of July and 
end on the thirtieth of June? A. My answer is
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that I cannot recollect that such was the under-
standing o f the board.

Q. Now, I  will ask you whether or not the re-
quisition offered in evidence this morning pre-
pared by the Board o f Education of which you 
were President, was not made to cover the teach-
ers’ salaries accruing during the year 1910-1911! 
A. My understanding of that when we prepared it 

^  was that it was intended to cover the payment of 
teachers from September, 1910, until June 30,1911, 
upon the ten payment plan. That amount would 
have enabled us to do that during that period 
upon that plan, if  we decided to do so.

Q. The itemized statement was prepared under 
Sections 74 and 75 of the School Law by the 
Board of Education, so as to get the appropria-
tion for the current year 1910-1911, as I under- 
stand it? A. I don’t know just what you mean 
by that question.

Q. The resolution seems to have been introduced 
by you that the sum of $517,327.80 is the amount 
of money estimated by this board to be necessary 
for current expenses for the repairing and refur-
nishing of public schools in the school district for 
the fiscal year 1911, and in the items which fol-
low is the item “ teachers’ salaries” , $411,927.80. 
That was the amount estimated by the Board of 

iwj Education to be required to defray the current 
expenses of teachers’ salaries for the school year 
1910-1911 ? A. As I explained before, i f  the board 
continued—we were then contemplating a change 
in the method of payment of teachers, and we were 
uncertain as to what method would be finally adopt-
ed for the period beginning September, 1910; and 
so we drew that resolution and included that 
amount o f $411,927.80 to cover the amount which 
would be required if we continued upon the then
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present plan of ten payments in the year.
Q. That would cover the salaries for the work 

done by the teachers up to the thirtieth o f June, 
1911? A. We so figured it, that is, on the ten 
payment plan.

Q. Or on any plan? A. On the ten payment 
plan; not on any plan at all.

Q. (Showing witness) I  show you these figures, 
$363,141.60. Do you know that that was the 
amount that was certified back to the Board of 
Education as the amount appropriated?

Mr. M errey.—I object to that. The law 
says what shall be done. They give you 
one lump sum. They cannot find out and 
say how much the board shall spend for 
teachers ’ salaries.

Mr. Dunn.— Cannot he tell us what item go 
they deducted from in the requisition?

Mr. Merrey.— The board’s action speaks 
for itself.

Q. Is there any record in the minutes of your 
board which shows what the response was by the 
Board of Estimate to that requisition made upon 
them by the Board of Education? A. We have 
the report there.

Q. Is there anything in your minutes? A. As 
I understand it, you want the resolution passed 
by the Board of School Estimate?

Q» In answer to your - requisition ? A. I say 
that I looked over the minutes this morning with 
the secretary and did not find that copy of the 
resolution, but I since find that there is a copy.

Q. After the communication was received back 
from the Board of Estim ate to which reference 
has just been made, was there any appropriation
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different from the requisition originally made in 
May as to the amount appropriated for the year 
1910-1911 for teachers’ salaries, by the Board of 
Education?

Mr. M errey.—I object to that. I do not 
understand that they make any appropria-
tion.

A. After the requisition was prepared the board, 
in June, 1910, determined to change its plan of 
payment of teachers and principals; and when the 
Board of School Estimate fixed the amount that 
the city was to raise, in addition to what we re-
ceived from the state, the Board of Education 
set apart a lesser amount for the payment of 
teachers than had been included in the estimate 
furnished to the Board of School Estimate; and 
I refer to the payment of teachers from Septem-
ber, 1910, to June, 1911.

Q. Will you turn to your minutes and show us 
what was the action of the Board of Education 
on that item? A. I say we set aside a lesser 

(amount.
Q. That is not what I asked you. Will you 

turn to your—  A. You will probably find it in 
the accounts.

Q. Was there any action of the board taken 
changing the appropriation in that item? A. It 
is not a case o f changing or doing anything with 
any appropriation.

Q. Did you make any change in the amount that 
was allotted to you by the state and the County 
Superintendent for salaries that were to be paid 
for the year 1910-1911? A. There was not any 
-uch allowance made.

Q. Was there not an appropriation made to
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your board and to the School District of the City 
of Paterson for the year 1910-1911, that was to 
be specially applied toward current expenses, in-
cluding teachers’ salaries for the year? A. There 
was not, so far as I understand the matter.

Q. For what purpose does the state appropria-
tion apply? A. For the school purposes set forth 
in the school law. ^

Q. Is not teachers’ salaries one o f the items?
A. It is one of them. The appropriation is made 
to us in bulk by the state.

Q1. Was there not an amount apportioned to the 
district by the County Superintendent? A. In 
gross, in bulk, as I understand it.

Q. No portion of that was apportioned to teach-
ers’ salaries? A. It is not appropriated in any 
event to any specific purpose.

Q. So that the reduction which you made as a 20 
Board of Estimate was made on the teachers’ sal-
aries item, and you received the full amount from 
the state and used it and are using it for  the 
year 1910-1911, just the same as if  you had made 
no such reduction in your teachers’ salaries? A.
I cannot answer a question which is premises up-
on the idea that we have reduced the teachers’ 
salaries because I maintain that we have not re-
duced the teachers’ salaries.

Q. Was not the effect of your action as a Board 30 
of Estimate and a Board of Education to take out 
from the item “ teachers’ salaries”  two months’ 
salary, which heretofore had been paid in the cur-
rent year, in the year 1910-1911? A. No; it was 
not.

Q. Was this not done with that idea? A. Was 
not. what done?

Q. Was not this reduction in the amount of the 
appropriation for teachers’ salaries in the certif-
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icate made back to the Board of Education done 
with the idea that the Board, o f Estimate and the 
Board of Education were not obliged, if  they 
went to the twelve payment plan, to pay two 
month’s salary in the year 1910-1911, although 
it Was earned by work done in that year ? A. Oh, 
no.

Q. What was it? A. What was what?
Q. The reason? A. The City determined to ap-

propriate to the board a lesser amount than the 
board asked for because the Board of Estimate 
figured that if  we adopted the twelve payment 
plan, it would need only to pay the teachers on 
that plan from September, 1910, until June, 1911, 
which was ten months, because we had paid the 
teachers for July and August, 1910, when we com-
pleted the year ending June 30, 1910.

2Q Qi. That you had paid for the school year' end-
ing June 30, 1910? A. They argued they were 
entitled to pay until the following September. 
We paid them in advance.

Re-Direct Examination by Mr. Merrey.

Q. Were you a member of the board when the 
City, to comply with the law of 1903, corrected 
the school year? A. I think so.

Q. Prior to that time and after 1903 up to 1908, 
30 I think it was? A. Yes.

Q. When did the city authorities call the school 
year; when did they arrange for their salaries? 
A. I am inclined to think it was from March to 
March.

Q. March 20th? A. Yes.
Q. Then it was decided that in order to com-

ply with the school law, the fiscal year was ex-
tended. To when was it extended? A. It was ex-
tended to June 30th.

Q. Do you know how much that cost the city
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approximately? A. No, I  do not.
Q. Do you know that it cost a considerable sum 

of money? A. That would depend on what you 
mean by cost.

Q. I mean it had to be appropriated at that 
time in excess of the budget? A. Yes; in excess 
of the budget—from  March to June.

Q. It cost the city that much? A. Yes.
Q. That had to be put into the budget at that 

time? A. Yes.
Q. That was done under the direction of the 

State Superintendent? A. Yes.

Respondent Rests.

Rebuttal.

LYNN E. JENNISON, the petitioner, recalled 
as a witness in his own behalf, and further ex-
amined as follows:

By Mr. Dunn.

Q. Did you make a calculation how much you 
are going to be injured by the change from the 
ten payment plan ? A. Yes.

Q. How much? A. I have made such a calcu-
lation; $116.65.

Q. That is, in this year, you mean? A. Yes.
Q. (Showing witness) Is that the calculation 

to which you refer? A. $116.65.
Q. Will you explain to the superintendent how 

you get at that calculation? Just give the figures 
how you get at that calculation? A. I will read 
the figures, as I figure it. On February 1st, 1910, 
1 start mJ current year af &?,Q0 * month for ten
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months. Down to June of that year, 1910, I re-
ceived five payments at $130 each, amounting to 
$650. Well, then, beginning with September 1910, 
I am paid $116.65 for five months up to February 
first, 1911, which make five payments at $116.65 
each, or a total o f $583.35. Now, adding these two 
amounts together, it comes to $1,233.35. Accord-
ing to a raise o f $140 a month beginning with Sep- 

10 tember 1st for five months, amounting to $700, 
added to $650 from February to June would make 
$1,350, which I claim I ought to receive for that 
year and which the figures really show to be $1,- 
233.35. Now subtract $1,233.35 from $1,350.00, 
which is half of the raise of the $1,300, makes a 
difference of $116.65 which I claim is a difference 
and a loss.

Q. In addition to that, do you lose anything in 
interest? A. I am getting $116.65 and I should 

20 get $140. I lose $23 and some cents. I lose the use 
of that from September to June, nine months, and 
I lose the October difference of $23 for eight 
months and I lose November difference of $23 
for seven months, and so on.

B y Mr. M errey.

Q. Why don’t you lose it forever? I f  you figure 
interest for one year, why not for seventy years? 

„q A. I am figuring on one year. I lose the October 
difference for eight months and the November 
difference for seven months. You add them to-
gether, and it comes to sixty months, which I lose 
interest, or a total o f five years, or about seven 
dollars in interest.

Cross Examination by Mr. M errey.

Q. Under the twelve payment plan you will
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receive some money next July and August? A.
Yes.

Q. Have you taken that into consideration in 
your calculation? A. Yes.

Q. Does not that reimburse you for what is 
taken off from September to February? A. No.

Q. Why not? A. Not as I understand it.
Q. Not as you understand it? A. Not as I look _ 

at it.
Q. Still, you do? A. Do what?
Q. You do get money in those months, which you 

would not get under' the ten payment plan, and 
which go 'to make up the difference? A. Yes; I 
get it in time hut—

Q. (Interrupting) Does not that July and 
August payment make you square for what you 
lost in the other months? A. No; there is a dif-
ference. 20

Q. The Board of Education hired you in Feb-
ruary, 1907 ? A. Yes.

Q. They agreed to give you $1,300 per year?
A. Yes.

Q. They paid you that up to the first o f Feb-
ruary, 1908? A. Yes.

Q. And up to February, 1909, they had paid you 
the entire $1,300? A. Yes.

Q:. Then the change came in 1910? A. Yes.
Q. Now, then, in August or September* 1910, 30

they agreed to pay you $1,400, didnJt they? A.
Yes.

Q. Beginning with the first of September, and 
if they pay you twelve times $116.67, before the 
first of September, 1911, they will have paid you 
ourteen hundred dollars and a few cents; will 

they not? A. Yes.
Q. Is that not what they agreed to do? A. No, 

sir.
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Q. They did not? A. They agreed to pay $1,- 
300 beginning February 1st and ending February 
first, and I am getting $1,233. There is a differ-
ence.

Q. The understanding was that you were to 
receive $1,300 between the first o f February, 1909, 
and February 1st, 1910? A. Yes.

Q. And that would have gone along under the 
10 twelve payment plan? A. On the ten payment 

plan.
Q. And you would have received exactly that, 

i f  this change had not taken place and this raise 
of salary made to you. Now, do you intend to 
accept that change before the first o f February, 
or do you want your old salary? Do you intend 
to accept that money, or do you insist on your old 
salary? A. I don’t know about that until I know 

2q whether I am going to get it February 1st, 1911, 
or—

Q. (Interrupting) Do you insist on remaining 
on your old salary until the first of next February, 
or do you insist now, or have you insisted on four-
teen hundred dollars on the twelve payment plan? 
A. I don’t know.

Mr. Bunn.—He is not bound to answer 
that question.

30 * . .
Q. Did you know when you got that raise to

fourteen hundred dollars that_ the board had 
adopted the twelve payment plan?

Mr. Dunn.— That took effect—

Qi. Didn’t you know, when you took fourteen 
hundred dollars and received that increase Sep-
tember, 1910, that by that time, and practically m
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the June preceding, that the board had changed 
its system to a twelve payment system? A. I 
knew that they changed.

Q. You understood the change? A. I under-
stood the change.

Q. What is your position— that you are entitled 
to $1,300 on the old plan from the first o f Feb-
ruary, 1909? A. This is—

Q. (Interrupting) Or, are you willing to start 
in with a new contract of $1,400 beginning Sep-
tember 1st, 1910?

Mr. Dunn.— I object to the expression 
“ new contract.”  W e claim that the raise 
or automatic increase is not a new contract.

Q. If you insist on the increase, you must keep 
to your bargain under the plan then in force, and 
you will get $1,400 as the city bargained to give 
it to you, in twelve monthly payments? A. I 
understood the new plan, but I cannot see how the 
new plan connected with the old, and it does not; 
there is an omission there.

Q. The trouble is whether you insist on the old 
contract of $1,300 in ten payments, or whether 
you now want the board to pay you $1,400 on the 
new plan.

Mr. Dunn.—We insist on our legal 
rights.

Q. Do you insist that you are entitled to receive 
$1,300 from the first of February to the fir'st of 
February, 1911?

Mr. Dunn.—We claim here—
Mr. Merrey.—l  object and I insist that
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the Superintendent instruct Mr. Dunn not 
to put an answer in the witness’s mouth.

Mr. Dunn.—I have a right to have my ob-
jection noted. I  object because the position 

' o f Mr. Jennison is clearly stated in his 
petition, and it has been heard here, and we 
contend that the actions of the? Board of 
Education are controlled by law. It is ad- 

10 mitted what was done. The legal effect of
these facts is a matter of law, and Mr. Jen-
nison is here standing upon his legal rights. 
We claim that in the month of June, 1910, 
the Board of Education could not pass a 
resolution changing fr'om a ten payment 
plan to a twelve payment plan for his then 
current year; and we claim that the mere 
fact that afterwards, on September 1st, a 

„ • raise under a general schedule went to Mr.
Jennison, that the fact of that raise did not 
alter his position and that even though on 
June 27th, they passed a resolution saying 
that the twelve payment plan applies to a 
man on the anniversary of his appointment, 
he having been appointed February, 1907, 
—when they attempted to enforce it against 
him in September, 1910, and not in Febru-
ary, 1911, that they were then violating 

gy their arrangement with him. We claim
that the mere fact that they went to work 
afterwards and passed a subsequent reso-
lution and put a different meaning on the 
plain English words, cannot -help them out 
in this emergency. We claim that the ac-
tion of the board in putting this resolution 
in effect on the first o f September is a 
violation of the contract, and that thmr 
action is a reduction of his salary, he being
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within the provisions of the act of 1909.
Mr. M errey.— In answer to Mr. Dunn, I 

say this: Mr. Jennison was employed by 
the Board of Education in February,
1907. The board has agreed to pay him at 
the rate of $1,300 each year. Clearly, un-
der that arrangement he was entitled to 
have $1,300 up to the first day of February, ..q
1910. In August after they had adopted 
the twelve payment plan, they said to Mr. 
Jennison: “ You have passed the require-
ments, and you are entitled to $1,400 a 
year commencing on the first o f Septem-
ber.’ ’ Mr. Jennison might have said; “  I  
do not agree to that. I won’t accept that 
increase until the first of February. This 
new plan does not suit me.”  He could 
have said that. He could have said; “ I 20 
will ijot accept the increase. You must pay
me $1,300 for the year ending February 1st,
1911. ’ ’ The board tendered him a contract 
of $1,400 on the twelve payment plan. He 
has not yet indicated to the board whether 
he will accept that. I f  he refuses and says 
now: “ I will not take $1,400 on that plan, 
but I insist on the old payment plan up to 
the first of February, when the twelve pay-
ment would go into effect,”  we will have 30 
to pay him $130 a month. For that reason
we must know whether he accepts the new 
contract or not. I  do not think it is fair 
for Mr. Dunn to tell him how to answer.

Asst. Supt. Betts.—It seems to the Super-
intendent that the very question that Mr. 
Merrey has asked brings up the whole ques-
tion in dispute as to the intent and effect 
of this resolution of the board increasing
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Mr. Jennison’s salary; and the question 
asked by Mr. Merrey is an attempt to make 
Mr. Jennison interpret the action of the 
hoard, which is the matter in dispute now 
before the State Superintendent.

Mr. M errey.— The question is whether he 
has accepted the increase or not.

Supt. B axter .— Is not that answered by
10 the fact that he has not taken the checks?

Mr. M errey.—N o; there may have been 
other reasons. Are we not entitled to know 
why he refused his checks?

A sst. Supt. Betts.— My understanding is 
that he refuses on the ground that .the 
checks represent but a part o f the salary 
due him.

Mr. M errey.—How much does he claim
2q his salary is?

Asst. Supt. Befits,—$1,400 in ten pay-
ments. The matter in dispute here is as 
to whether there was a new bargain, or 
what it was.

Mr. M errey.— The new bargain I refer to 
is whether his salary is $1,400 or $1,300 
or as to whether he is to get his salary in 
ten payments or twelve payments. We 
cannot make him take $1,400 if  he does

30 not want it. .
Mr. Kireker.— Might I say a word? It is 

a very important subject to settle now— 
for this reason, that if  Mr. Jennison claims 
that he is under the new contract, $1,400 
a year, from September to February, it 
will result in this, that he will get $140 for 
five months from September to February 
Which would be $700. Thereafter, from 
February to next September, he would get
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$116 a month, which would total up to $813 
from February to the following September.
So that, under his claim he would receive 
from the city from September, 1910, to Sep-
tember, 1911, $1,516 on a $1,400 basis. 
That is where the difficulty is going to come 
in; and so we would like to know where Mr. 
Jennison stands in this matter. He wants 
$1,516, from the first of one September to 
the first o f next September, and his salary 
is only $1,400 a year'.

Mr. Dunn.— The answer to your sugges-
tion is that it would make no difference 
what his claim was. His rights and your 
obligations must be determined on what has 
been transpired, and that is why we are 
here.

Mr. Merrey.—What we ask is whether he ->q 
has accepted the increase or not.

Mr. Dunn.—That is a fact for the Su-
perintendent to decide.

Mr. Merrey.—W e ask to have the pay 
roll which was offered in evidence marked 
in evidence “ Exhibit 1.”

»

30
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Decision of the State Superintendent.

In the matter of Lillian G. 
Gowdy against the Board of 
Education of the City of Pat-
erson.

The Petitioner claims that the effect o f a reso- 
10 lution adopted by the Respondent changing the 

method of payment of teachers’ salaries from 
ten to twelve equal monthly installments will be 
to reduce her salary, which is prohibited by an act 
entitled “ A  supplement to an act entitled an act 
to establish a thorough and efficient system of free 
public schools, and to provide for the mainten-
ance, support and management thereof,”  (P. L. 
1909, page 398) commonly known as “ The Teach-
ers’ Tenure of Service Act.”

20 This resolution was adopted at a meeting of the 
Board of Education of the City of Paterson, held 
June 24th, 1910, and reads as follows:

< ‘ R e s o l v e d  : That the plan of payment of prin-
cipals and teachers in the employ of this depart-
ment, be changed from the present, or what is 
known as the ten payment plan, to what is known 
as the twelve payment plan, the same to become 
effective in the case of each principal and eac 
teacher upon the next anniversary of the dateo
his or her employment by the department, lhat
notice of the adoption of this resolution be sent to 
each principal and teacher forthwith.”

At a meeting of said board, held Octo er > 
1910, the following preamble and resolution were 
adopted which were intended to construe the me^  
ing and intent of the resolution adopted June >
1910. i J hv

“ W h ea re as , many of the teachers employee .
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this board, have stated that they do not under-
stand the meaning of the resolution of this board 
adopted June 24, 1910, changing the plan of pay-
ment of teachers and others and that such mis-
understanding relates particularly to the time 
when such change is to take place.

“ Now therefore be it r e s o l v e d , that the phrase 
‘ anniversary of the date of his or her employ- 
ment’ means and was intended to mean the last 
employment or hiring of such teacher as evi-
denced by the last increase of salary o f such 
teacher.

“  The intention of such resolution being to cause 
such change of plan to become effective in the case 
of each principal or teacher upon the then next 
anniversary of his or her last increase of sal-
ary.

“ And further by said twelve payment plan it 20 
was intended that upon the taking effect of said 
plan in the case of each principal or teacher, each 
such principal or teacher should thereafter be paid 
his or her salary in equal one-twelfths of his or 
her yearly salary, each to be paid within five days
after the end of the month for which the same is 
paid.”

There are three questions in this case.
First—Had the Board of Education power to 30 

change its system of payment of teach-
ers’ salaries from a ten payment to a 
twelve payment one.

Second—If it had such power, did the adop-
tion o f the twelve payment system 
cause a reduction in the salary paid 

to a teacher protected by the “ Tenure 
of Service A ct?”

Third—What loss, if  any, has the petitioner
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suffered by the resolution adopted by 
the Board of Education of the City of 
Paterson?

First—Section 106 of the School Law gives to 
a Board of Education the power to “ make rules 
and regulations governing the engagement and 

~ employment o f teachers and principals, the terms 
 ̂ and tenure of such employment * the

salaries, and the time and mode of payment there-
of, and may from time to time change, amend or 
repeal such rules and regulations. ’ ’ The section 
further provides that “ the employment of any 
teacher by such board, and the rights and duties 
of such teacher with respect to such employment 
shall be dependent upon and shall be goverened by 
the rules and regulations in force with reference 

20 thereto.”  The provisions of this section are 
modified by the “ Tenure of Service A ct”  which 
prohibits the discharge of a teacher, except foi 
cause, or the reduction of his salary. Under the 
powers thus granted a Board of Education has 
power to adopt a rule to the effect that the salaries 
of all teachers in its employ who are not protected 
by the “ Tenure of Service A ct”  shall be paid in 
twelve monthly installments, and may make such 
rule apply to teachers protected by said act; pro- 

30 vided it is so drawn that such teachers shall not 
be subjected to any reduction in salary.

Second—In order to determine the second ques-
tion it will be necessary to interpret the meaning 
and intent of the resolution of June 24th and what 
effect, if any, the adoption of the resolution of 
October 28th had lin amending or interpreting
said resolution of June 24th.

The Respondent in its answer claims that ‘ the 
State Superintendent has no jurisdiction to decide
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any dispute or controversy arising over the mean-
ing or constitution of any rule or by-law of this 
board. ’ ’ It is true that the law gives to a Board 
of Education the power to make rules governing 
the employment of the teachers and the payment 
of their salaries, and it is also true that the board 
has the power to construe its own rules, but it is 
not true that a dispute between a Board of Edu-  ̂
cation and a teacher as to the meaning of a rule 
of the board or as to the interpretation o f such 
rule is not “ a controversy or dispute arising un-
der the school laws.”  Buies adopted by a Board 
of Education must not contravene any provision 
of the school law and a dispute as to whether or 
not a rule of a Board of Education is in violation 
of any provision of the school law is a dispute 
arising under the school law and is within the 
jurisdiction of the State Superintendent. „n

The rule adopted by the Respondent on June 
24th provides that the twelve payment plan shall 
“ become effective in the case of each principal 
and each teacher upon the next anniversary of the 
date of his or her employment,”  and the resolu-
tion of October 28th attempts to interpret this by 
providing that the phrase “ anniversary of the 
date of his or her employment”  means and was 
intended to mean the last employment or hiring 
of each teacher as evidenced by the last increase :{(> 
of salary of such teacher. * ‘ The intention of such 
resolution being to cause such change of plan to 
become effective in the case of each principal o i 
oach teacher upon the next anniversary of his or 
her last increase of salary.”

There is nothing in the language of the resolu- 
ion of October 28th which makes it an amend- 

Qient of or supplement to the resolution of June 
24th’ it is simply a declaration of the Board of
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Education of its understanding of the intent and 
meaning of the resolution of June 24th.

The counsel for the Respondent in his brief 
says “ The interpretation put on the resolution of 
June 24th by the resolution of October 28th is the 
natural one.”

“  Each increase of salary was a new contract of 
employment with a teacher, tand naturally the 

^  contract then in force, that is, the last one made, 
was the one referred to.”

An increase in salary is not a new contract 
of employment but simply an increased compen-
sation for services to be rendered in the future 
under a contract already in existence. The rule 
is only good, if  good at all, if  interpreted so that 
it shall go into effect on the date of the original 
appointment of the teacher. The rule is bad as 

20 against a-teacher protected by the “ Tenure of 
Service A ct”  for the reason that its effect would 
be to cause a reduction in salary.

Until the present school year the teachers in 
Paterson have been paid their salaries in ten 
equal monthly installments, the first payment be-
ing made early in October and the last early in 
July. While it is true that the salary is stated as 
so much per year, the service is completed in ten 
months.

3() The counsel for the Respondent attempts to 
justify the change by making a comparison be 
tween the teachers and the police and firemen but 
the cases are not parallel. The latter are paid in 
twelve installments, and I presume they all have 
some vacation, but the work of the police and fire 
departments never ceases and the members 0 
these forces can be called upon for duty at any 
time, While in the case of the teachers the service 
required from them is fully completed in ten
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months, and even if  they were willing, they are 
unable to perform any service during July and 
August by the act of the Board o f Education in 
closing the schools during those months.

This Petitioner has been in the employ o f the 
Board of Education of Paterson continuously 
since September 1st, 1893. Under the construc-
tion given o f the above rule of June 24th, the 
change to the twelve payment plan would go into 
effect in her case September 1st, 1911. The con-
tract between the Board o f Education and Miss 
dowdy is that in consideration of the payment 
of a yearly salary of $900 she is to teach in the 
public schools under the control o f the board from 
September 1st to June 30th. The effect o f the 
rule in her case would be to withhold from her 
one-twelfth of $900 for a period of one month 
und another twelfth for a period of two months 
after she had fully performed her part o f the 
contract. Should she, from any cause, cease to 
be a teacher in Paterson before September 1st, 
1912, she would not receive the full amount of 
salary called for by the contract.

The counsel for' the Respondent in his brief 
says, “ The board has the right to impose upon 
teachers a penalty for breaking its rules. Other-
wise no discipline could be maintained. Penalties 
where rightly imposed cannot be considered a re-
duction of salary against the provision o f  the 
teachers’ tenure of office law. In order that ef- 
icient work may be done teachers should not 
ea\e their classes in the middle o f  the term. A 
f f  er voluntarily leaves her work in the 

1111 e of a term to take a new position elsewhere, 
f  ° otherwise better her condition, and without 

to the service in which she has been 
gaged is rightly penalized the small difference

10

20

30
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in her pay caused by the adoption of the twelve 
payment plan. In fact, this was one of the objects 
sought to be accomplished by the adoption of the 
plan. No teacher will resign at the end o f June 
under this plan. Any teacher working up to June 
30th will be entitled to pay for July and August. 
I understand it is the intention of the board to 

j q  make the July payment on July 1st.
“ No case is presented where a teacher is af-

fected by leaving after the plan was put in effect 
as to her and before the summer vacation.

“  Where such leaving is voluntary on the teach-
er’s part, the loss incurred is a deserved penalty. 
I f  a case occurs where the leaving is caused by 
circumstances for which the teacher has a good 
excuse the board should make good any loss to 
the teacher.”

20 This is an admission that in certain cases the 
twelve payment plan will result in a loss o f salary 
by the teacher. An attempt is made to justify this 
in the case of a teacher who leaves voluntarily by 
calling it a penalty for breach o f contract. A  pen-
alty for a breach o f contract must be specific and 
must be contained in the contract. That the teach-
er under such circumstances would suffer a loss 
o f salary is clearly conceded in the extracts from 
the brief quoted above.

30 It is also admitted in said extracts that “ when 
a teacher’s leaving is caused by circumstances for 
which the teacher has a good excuse the board 
should make good any loss to the teacher.”

The rule under consideration does not contain 
any such provision.

For the reasons stated above the rule adopted 
June 24th, 1910, providing for the payment of the 
teachers’ salaries in twelve installments is illegal, 
null and void.
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In view of the conclusion reached on the second 
question no decision is necessary on the third 
point raised.
March 8th, 1911.

(Signed) C. J. Ba xt e r ,
State Superintendent o f  

Public Instruction.

10

20

30



APPEAL TO STATE BOARD.

In the matter of L i l l ia n  G. 
Go w d y , , : !B efore  the State

__ V Superintendent
( of Public

T h e  B o ar d  o f  E d u c a t io n  of i  Instruction.
the City of Paterson. 1

N O T I C E  O F  A P P E A L .

To Charles J. Baxter,
State Superintendent of Public Instruction and 

Michael Dunn, Esq., Attorney of Lillian E. Gowdy.

Take Notice, that the Board of Education 
of the City of Paterson, in the County of Passaic, 
hereby appeals to the State Board of Education of 
the State of New Jersey from the decision ren-
dered in the above stated matter on March 8th, 
1911, by C. J. Baxter, State Superintendent of 
Public Instruction.
Dated, March 11th, 1911.

Sirs:

Respectfully yours,
(Signed) E dwar d  F. Me r r e y, 

A ttorn ey  o f the Hoard of 
Education o f the City of

Paterson.
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EXTRACTS PROM MINUTES.

In the matter of L i l l ia n  E . 
Go w d y ,

vs.

Th e  B o ar d  op  E d u c a t io n  of 
the City of Paterson.

Extract from  the M inutes o f the 
Meeting“ o f the State B oard  o f Educa-
tion, June 27, 1911.

The Committee on .Law and Legislation re-
ported that it had heard the appeals from the de-
cisions of the State Superintendent in the follow- 20 
ing cases: Lillian G. Gowdy vs. The Board of 

ducation of the City of Paterson, Lynn E . Jen - 
mson vs. The Board of Education of the City of 
Paterson; Maude F . Homer vs. The Board of 
Education of the City of Paterson.

These cases all involve the same questions.
The State Superintendent decided 
First, That the Board of Education had the 

Power to change the method of the payment of 
eaC salaries from ten to twelve equal 30 

a ly installments, provided in making such 
sa âr ês the teachers protected by 

e Tenure of Service A ct were not reduced, 
second, That the action of the Board of Edu-

cation would result in a reduction of salaries paid 
^teachers protected by the Tenure of Service

the Committee recommended that on the first
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point the decision of the State Superintendent 
be affirmed and that on the second point the de-
cision of the State Superintendent be reversed for 
the reason that the evidence does not show that 
the petitioners in the above named cases had suf-
fered any reduction in salary. The roll was called 
with the following result:

F irst point: To affirm, Messrs. Allen, Barrick- 
10  lo, Dilworth, F re y, Hawke, McCutchen, Morrow, 

Russ, Scott, Thomson, Woodward and Hays. 12.
To reverse, none.
Second point: To affirm, Mr. Morrow. 1.
To reverse, Messrs. Allen, Barricklo, Dilworth, 

Frey, Hawke, McCutchen, Russ, Scott, Thomson, 
Woodward and Hays. 11.

20

30



91

REASONS.

N E W  J E R S E Y  S U P R E M E  CO U RT.

L i l l ia n  G. Gowdy,

Prosecutor,

vs. On Certiorari.

St ate  Board of  Educat ion of 
the State of New Jersey.

10

REASONS.

The said Prosecutor, Lillian G. Gowdy, by Mi-
chael Dunn, her attorney, comes and prays that 
the decision and judgment of the State Board of 
Education of the State of New Je rse y  made 
against her may be set aside, reversed and for 
nothing holden, for the following reasons:

1. Because said decision is inconsistent with 
the evidence and contrary to the law applicable 
thereto.

2. Because the State Board of Education 
found that the evidence did not show that the 
prosecutor suffered any reduction in salary, 
whereas the fact is that the evidence shows that 
the prosecutor did suffer a reduction in salary.

3. Because the State Board of Education com-
mitted error in reversing the decision of the 
ktate Superintendent of Public Instruction in his 
nndmg “ that the action of the Board of Educa- 
ion of the City of Paterson would result in a re- 
ucffon of salaries paid to teachers protected by

theTenureof Service Act.”
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4. Because the decision of the State Board of 
Education is inconsistent and contrary to an act 
of the Legislature entitled, “ A  Supplement to an 
A ct entitled, A n  A ct to establish a thorough and 
efficient system of free public schools and to Pro-
vide for the Maintenance, Management and Sup-
port thereof,”  (P. L . 1909, page 398) commonly 
known as “ The Teachers’ Tenure of Service A ct,”

^  and is therefore null and void.
5. Because the resolution adopted at a meet-

ing of the Board of Education of the City of 
Pater’son on June 24th, 1910, changing the plan 
of payment of teachers’ salaries from the ten to 
the twelve payment plan is illegal and void in that 
said Board of Education has no right to make any 
rules and regulations concerning the time and 
mode of payment of teachers’ salaries, whereby

2q such payments should not all become due and pay-
able within the statutory school year, to wit, be-
tween the first day of Ju ly  and the thirtieth day 
of June, next following.

6. Because the resolution passed by said Board 
of Education of the City of Paterson on June 
24th, 1910, unlawfully imposes upon the prosecutor 
and injects into her contract with said Board of 
Education of the City of Paterson a penalty for 
the breach of such contract, which said penalty

oq is no part of the prosecutor’s said contract, where-
fore, said resolution insofar as the prosecutor is 
concerned is null and void. The decision of the 
Sftate Board of Education t upheld this resolu-
tion, and is illegal and void.
Dated February 27, 19 12 .

M ic h a e l  D u n n ,
Attorney of Prosecutor.
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N E W  J E R S E Y  S U P R E M E  CO U RT. 
June Term, 19 12.

L i l l ia n  G. Go w d y ,

Prosecutrix,

vs.

State  B o aed  o p E d u c a t io n  o p 
t h e  St a t e  op  N e w  J e e s e y  
et al.,

Defendants.

10

Submitted June term 19 12 — Decided A oril 
1913.

OPINION.
On Certiorari.
Before Justice Swayze, Voorhees and Kalisch. 
For the Prosecutrix, Michael Dunn.
For the Respondents, Thomas F . McCr'an and 

Edward F. Merrey.
The opinion of the Court was delivered by 

Kalisch, J .  ' J
The prosecutrix is a school teacher in one of 

the public schools of the City of Paterson and she
a. ^een such teacher for more than three years

n f^on in?6 June> 19 10 > receiving a salary
oi WO.OO per school year, payable in ten month- 
ly installments of $90.00. The school year was a 
period of ten months, commencing on the first day

JuneePtembei* and ending 011 the thirtieth day of

o/fh6 o , T d,of Educat‘ on Of the City of Paterson, 
n the 24th day of June, 1910, passed the follow- 

lng resolution:

20

30
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“ Resolved that the plan of payment of princi-
pals and teachers in the employ of this depart-
ment be changed from the present, or what is 
known as the ten payment plan, to what is known 
as the twelve payment plan, the same to become 
effective in the case of each principal and each 
teacher upon the next anniversary of the date of 
his or her employment by this department; that 

10 notice o f the adoption of this resolution he sent to 
each principal and teacher forthwith.,,

The prosecutrix complains of this action, refused 
to accept the reduction of salary or the twelve 
payment plan, as violative of the supplement to 
the Public School Act. (P. L. 1909 P. 398; Comp. 
Stats. 4763 Sec. 106 A.) The Board of Educa-
tion tendered the prosecutrix seventy-five dollars 
for her September salary which she refused to 

2q accept.
The prosecutrix appealed to the State Superin-

tendent o f Education who reversed the Board of 
Education of the City of Paterson, and the latter 
in turn appealed to the State Board of Education, 
which reversed the finding and adjudication of the 
State Superintendent, and affirmed the action of 
the Board of Education of the City of Paterson.

The prosecutrix had served three consecutive 
years as such school teacher and therefore under 

30 section 106 A. (Comp. Stats. 4763) she holds her 
employment during good behavior and efficiency 
and is not subject to a reduction of salary ex-
cept for causes specified in said section, and they 
are not pertinent to the inquiry here. Section 
106 of the Public School Act, Comp. Stats. 4762, 
iner alia provides : “ Boards of Education may 
make rules and regulations governing the engage-
ment and employment of teacher's and principals, 
the terms and tenure of such employment and t e
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promotion and dismissal o f such teachers and prin-
cipals, the salaries, time and mode o f payment 
thereof and may from time to time change, amend 
or repeal such rules and regulations. The em-
ployment of any teacher by such board and the 
rights and duties o f such teacher with respect to 
such employment shall be dependent upon and 
shall be governed by the rules and regulations in 30 
force with reference thereto.”

It is insisted by the defendants that by virtue 
of this provision the Board of Education of the 
City of Paterson had a right to change, amend or 
repeal such rules and regulations in force and 
therefore the resolution to change from the ten 
payment plan to the twelve payment plan was an 
authorized act. I f  the effect o f this change re-
duced the salary of the prosecutrix (and we think 
it does) the resolution is ineffectual as to her, she o0 
being within the protection o f section 106A which 
clearly forbids the reduction o f the salary o f a 
teacher who has completed three consecutive years 
of service. Furthermore this act is a later act 
than the section which gives the department the 
right to change its rules and regulations, and the. 
two acts must be read together.

The contention of the prosecutrix is that she is 
to teach in the public schools from September 1st, 
to June 30th. That the practical operation of the 30 
rule in her case would result in withholding from 
her one-twelfth of $900.00 for a period of one 
ruonth and another for a period of two months 
a ter she had fully performed her contract. And 
should she, from any cause cease to be a teacher 
m Paterson before September 1st, 1912, she would 
°t receive the full amount of salary called for by 
er contract. This contention is sound. And it 
ay added that if the prosecutrix should die
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during the term near or at the end of a month and 
shortly after the term has commenced hex' estate 
would receive less under the twelve payment plan 
than under the ten. We think that such a result 
is in effect an impairment of the contract and in 
clear violation of section 106A.

Even if  it appeared that by the full performance 
of the contract the twelve payment plan was more 

10 profitable than the ten payment plan, neverthe-
less any change made in the contract by the reso-
lution which makes the contract less effective in 
that it might under certain circumstances tend to 
reduce the salary of the prosecutrix is a violation 
of said section.

With that view, the resolution is obnoxious to 
the statute which prevents a reduction in salary 
of a teacher who has completed three consecutive 
years of service.

( W l  *

Whatever’ dispute there might be over the mean-
ing of the word “ monthly”  as defined by the lat-
ter part of section 106 which reads, “ in every 
contract a month shall be taken to be twenty school 
days or four weeks of five school days each and 
the salary specified in every such contract shall 
be paid in equal monthly installments not later 
than five days after the close of each month while 
the school shall be in session” , usage in payment, 
as appears by the case, had interpreted the mean- 

^  ing of the payment “ in ten monthly installments” 
to mean “ ten installments during the school year” .

We think, therefore, that there was a reduction 
in the salary and that the resolution of Board of 
Education of the City of Paterson, as to the pros-
ecutrix who was a teacher under the tenure of 
office (section 106A) the action was illegal and 
must be set aside.
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NEW JERSEY SUPREME COURT.

L i l l ia n  Gr. Go w d y ,

vs.
Prosecutrix,

St at e  Bo ar d  o f  E d u c a t io n  o f  /  Certiorari.
____XT T / 10

The court having heard the argument o f coun-
sel for the respective parties in the above stated 
cause, and having considered the records and pro- L 20 
ceedings, the testimony and the resolution of the 
Board of Education of the City o f Paterson, passed 
June 24th, 1910, whereby the plan o f payment 
of principals and teachers was changed from what 
is known as the ten payment plan to what is known 
as the twelve payment plan, and also having con-
sidered the decision of the State Superintendent 
of Public Instruction of the State o f New Jersey 
rendered on March 8th, 1911, adjudging that the 
'said resolution was illegal, null and void as to the 30 
f ^ se^trix who was a teacher protected by the 
||w'Teachers’ Tenure of Service A ct,”  (P. L.

9, page 398); and also having considered the 
decision of the State Board o f  Education o f the 

ate of New Jersey, rendered on June 27, 1911, 
on an appeal from the said decision o f the State 
aperintendent, reversing his decision, and which

t h e  St a t e  o f  Ne w  Je r s e y  
and  t h e  Bo ar d  o f  E d u c a t io n  
of  t h e  Cit y  o f  Pa t e r s o n ,

Defendants.

RULE
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was removed to this court by the writ in this 
cause.

And it appearing that the said resolution of the 
■said Board o f  Education of the City o f Paterson, 
passed June 24th, 1910, was in violation of the 
statut above mentioned, in that it reduced the 
salary o f a teacher who was under its protection.

It is ordered and adjudged that the said decision 
10 of the State Board of Education o f the State of 

New Jersey reached in this cause be and the same 
is hereby reversed and set aside, and that the said 
decision of the State Superintendent of Public In-
struction be and the same hereby is affirmed, and 
thkt the said resolution of the said Board of Edu-
cation of the City of Paterson, passed June 24th, 
1910, be and the same is hereby declared to be il-
legal and as to the prosecutrix the same is hereby 

«a set aside and for nothing holden.
Rule entered May 12, 1913.

On motion of M ic h a e l  Du n n ,
Attorney o f Prosecutrix.

A  true copy,
W m . C. Ge b h a b d t ,

Clerk.
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