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STATE OF NEW JEhSEY 
DEPARTMENT OF ALCOHOLIC BEVEhAGE CONTROL 
744-.Bro~d Street · Newark, N. J. 

BULLETIN 227 ~, JANUARY 31, 19380 

"j 
-l.. • RULES AND ~EGULATIONS REVISION AND CO~PILATION. 

The Rules and Regulations have been revised, 
compiled and- issued in a pamphlet dated HJa.nuary ;J 19o8TT, and, 
as therein set forth, are hereby promulgated effective_ 
irpmediat·ely. All previous Hules and Eegul.:1tions, in so far 
as they are inconsistent with those contained in the pamphlet 
aforesaid, are superseded. · 

All licensees and Municipal Clerk;3 will receive the 
pamphlet without any request ther(jfor. All other persons may 
obtain it by written request to th6 Department. 

Dated: January 23, 1938. 
D. FREDERIC~ BURNETT 

Commissioner 

2. LICENSEES - EMPLOYEES - DISCOALIFICATION - AN EMPLOYEE OF A 
LICENSEE MAY NUT ALSO bE A SPECIAL POLICE OFFICERQ 

Joseph B. Sugrue, Esq., 
Assistant Corporation Counsel, 
Newark, N. J. 

Dear Mr. Sugrue: 

January 20, 1938. 

A liquor licensee may not also be a ~oliceman. 
Neither may he be a constable. Nor may li~nsees employ police­
men or constables in any capacity. Nor may a licensee be a 
Police Cominissioner--orN_s-erve--·on'"'°the Police Committee. 

Rulings made ln R~ Scott, Bulletin 109, Item 5 
(licensee-policeman), He franco, Bulletin 109, Item 6 (bar­
tender-policeman), ·Re Schepis, Bulletin 115, Item 3 (bar­
tender-constable), Re DuPree, Bulletin 156, Item 11 (licensee­
Police Marshal) and Re Everson, Bulletin 162, Item 10 (licensee­
member of Police Cammi ttee), vJill give you the reasons. 

A policeman must-be prepared to discharge his duties 
at· any time and in. any emergency. He cannot choose the lavrn he 
will enforce, or, as judges and magistrates do in cases involving 
self-interest; di,_squalify 11imself when it i.s a liquor matter. 

If, therefore, the applicant for tbe appointment as 
Special-Uffieer wishes to continue in the employ of a liquor 
licensee, he must fo~ego the· job as Police Officer. 

Very truly yours, 

D. FHEDE1.-.IC1C .bUhNETT 
Comrn:i s sioner 
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3 o TidLE FOIL CONVEETING SECTIONS OF THE ALCOHOLIC BEVEhAGE CON'ITWL 
ACT nno TERMS OF THE 19~;7 REVISED SJ~ATUT'ES 0 

MEiJIO. 'IO: COMivlISSIONER BURNETT 
FhOM: N.L. JACOBS, Counsel. 

The hevised Statutes were enacted on.December 20, 1957 
(PoL. 1937, c.188) and may properly be cited as follows: "H.S. 
Sec. "· The provisions of the Control Act, amended and 
su~plemented, as they appear respectively in (1) th~ Control Act 
pamphlet and (2) the Revised Statutes, are herewith correlatedo 

Control Act Revision Control Act Revision 

Section: Section: Section: Section: 

1 33:1-1 ~*"40A 33:1-t.±3.l 
0 
~ 33:1-2 41 33:1-44 
3 33:1-3 42 33:1-45 
4 3~3: 1-4 46 33:1-46 
5 3;3: 1-5 44 30:1-47 
6 3~5: 1-21 *L14A 33:1--47.1 
6A 33:1-21.1 45 30:1-48 
GB 30:1-21., 2 46 1*-~~ 

7 30:1-6 -3*"46A --*~~ 

8 3o~l-7 47 03:1-49 
9 30:1-8 48 30:1-50 
10 3~3: 1-9 49 33:1-51 
11 33:1-10 50 .33:1-52 
12 33:1-11 51 33: 1-5~) 
13 30:1-12 52 33:1-54 
14 30:1-13 53 33:1-55 
14a. 33:1-14 54 ~33: 1-56 
~<14bn ) 55 33: l-r57 
-~a<bb 2 ~ 3~~:1~67 56 3~): 1-58 
~-14b 6 57 3;5: 1-59 

15 33:1-15 58 ;:)~): 1-60 
16 33:1-17 59 3(;: 1-61 
17 33:1-18 60 33:1-62 
18 33:1-19 61 ()3: 1-63 

iUSA 33:1-20 62 o~:l-64 
19 30:1-22 6'7 0 ~~3:1-65 
20 30:1-23 64 ~);:;: 1-66 
21 33:1-24 6 5-~H~-~*" \J \I 

Al\ 

22 33:1-25 66 32): 1-68 
.*22A 33:1-12.1 6 7·~~-3*"-x- ->~~~r 

~~22B ·33:1-31.2 68 33:1-69 
')'7 
t:vD 33:1-26 69 33:1-70 
24 33:1-27 70 33:1-71 
·25 33:1-28 71 -*-3~ 

i*"25A 33:1-79~ ?2 ~~i~ 

33:1-80 r, 30:1-72 0 
26 33 :'1-29 74 33: 1-7?) 
27 33:1-30 75 30: 1-?LJ: 
28 33: 1-~~l -)~75A 33:1-75 
29 33:1-32 76 33:1-76 
30 33:1-33 77 33:1-77 
31 33:1-34 i~77A 00:1-81 
32 33:1-35 78 33:1-78 
33 33:1-36 79 -3t-1~ 

34 33:1-37 i*"80 33:1-16 
35 3~,: 1-38 i~81 33:1-1.1 
36 33:1-39 i~82 ~:53:1-31.1 

-)*"36A 3;3,: 1-39 .1 it83A 33~2-l 
37 33:1-40 -)~80B ~53 ~ 2-2 
~38 33:1-41 -)*"83C 31·· C' r·· \ o: ~-o·) 
39 33:1-42 30:2-4)' 
40 33:1-43 i*"83D 250: 2-5 
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Control Act 

Section: 

-3~83E 

i~83F 

i~83G 

Revision 

Section: 

33:2-11 
33:2-6 
33:2-7 

* Supplements to original Statute 
**Not included in Revision 
iHH~ Repealed 

Dated: January 21, 1908~ 

Control Act 

Section: 

~~83H 
i~83I 

i~83J 

SHEET 3 

Revision 

Section: 

33:2-8 
33:2-9 
33:2-10 

4. LICENSED PREMISES ·- MUST bE IN POSSESSION Arm mJDEE CONTEOL OF . 
LICENSEE - NO OnJECTION TO ~-lOLDING CLUL) ivIEE~CINGS Oh SUCIAL 
AFFAIRS IN TAVEhNS. 

Dear Sir: 

Kindly advise me if there is any prohibition in the 
existing regulations against a corporation for non-pecuniary 
profit, vvhich I am a baut to inc or pora te for social and 
athletic activities, renting a room for meeting on premises 
leased to a licensed tavern.. This association is a separate 
entity from the tavern. 

Joseph A. Destefano, Esq., 
Montclair, N. J. · 

My dear Mr. Destefano: 

Very truly yours, 

Joseph A. Destefano. 

January 22, 1938. 

If the lease from the tavern by which the club 
takes possession of its club room gives· the club exclusive 
possession of·the quarters, then the club room may not 
continue to be part of the licensed premises and the licensee 
will have to petition the .municipal license issuing authority 
in accordance with the procedure set forth in re Daly, Bulletin 
171, Item 3, to have his premises cut down accordingly. 

Licensees may hold licenses only for premises over 
which they have possession and control. See re Kashner, Bulletin 
199, Item 12. 

If, on the other hand, the licensee merely permits the 
club to use the room for its meetings, retaining full control 
over the premises, then there is no objection so long as good 
order is maintaine~ at all times and no conduct permitted which 
would be in violation of the law or the rules. There is nothing 
barring the holding of social affairs or club meetings in 
taverns. Re Lervison, Bulletin 210, Item 1. 

Very truly yours, 

D. FhEDERIC~ bUhNETT 
Commissioner 
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5. APPELLATE DECISIONS - DY-Nu~vSKY vs. NEVvAHK and SEILEL 

Appellant, 

-v.s-

) 

) 

) 

) 
MUNICIPAL BOARD 0F tLCOHOLIC 
BEVEl~AGE CONT'hOL OF TtlE CITY ) 
OF 1rnvv1fru\:' and GEORGE SEILER 9 

trading us GLOE POT TAVEHN, ) 

Fwspondents·. ) 

) 
. . . . . . . . 

ON APPEAL 

CONCLUSIONS 

SHEET 4 

Er~est P. biro, EsQ., Attorney for AppellantQ 
No a.ppeara.nce on behalf of Respondent Municipal Board of 

Alcoholic ~everage Control of ths City of Newark. 
Sidney Simandl, Esq., Attorney for Respondent Licensee. 

Appellant &ppeals from renewal of a plenary retail 
consumption license to George SeilGr for premises locsted at 
347 W~verly Avenue, Newarko 

Appellant contends that the renewal should have been 
refused bec~msc "The said lic1.:m:3ed_ ·premises had been improperly 
conducted prior to the said issuance in that loud music and 
other noises were permitted upon the said premises ~uring the 
night anc~ early hours of the morn1ng to the great disturbance of 
residents in thE vicinity, and in that loud offensive lnnguage 
was used 2.nd permitted upon the said. pre.c.lises, and in U1a t 
C.rlmken persons left the saicl. pre1~~ises and caused a nuisance of 
themselves to tho residents in the surrounding neighborhcod, 
and in that drw1~..;:en men, drunlrnn women, and drunirnn children 
had been served on T.,hE:- said premises o" 

1he proofs produced at the hearing fail to sustain 
a.ppella.nt 1 s allegations, except as to loud music and singing 
upon the licensed premises~ 

Respondent Seiler employs, .from tirne· to time, a three~ 
piece orchestra, consisting of piano, saxophone and a bas.s drmn. 
This acoustic battery goes into action on Saturday nights and 
occasionally on other nights ~hen special affairs are held. 
An automatic music box constitutes the reserves. 

Ther8 is a conflict of evidence as to the h0ur at 
which rnu:_jic is stopped. Appellant o.nd three other tivi tnesses 
testified that the music has often continuecl. until f;:OO A . .Me 
and is very 2nnoying. They adruit that conditions have 
improved somewhat since the appeal was instituted. On the 
other hand, respondent Sciler 1 s witness8s testified that the 
music always st·.:Jps before 1:00 A.M. and police officers of 
the City of Newark testified that, at the time they investigated 
complaints made, the music had stopped before that hour. One 
of the musicians, Peter J. Meyer, testified; 
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"Q • \'\Iha t pi c c es do you ha v o? 
--·-- -- ..... _ ___ A. Pie.no, saxophone, <:.tn.0. drum, e:.nC:. I e .. m the noise 

- ·---..____. ->--\. ·-rnak er o 

Q. Are~you facetious about that? 
A. I :.~m a littl0 irn_·rnlted about it. 
(~. Do you·-- play loud or soft? 
Ao I am noted.for a soft drummer; in fact I have 

it rnuf fled .. 

Q. \vhat days of the wee.k --(witness interrupting)? 
A. Only Saturdays-- I c~n recnll only one other 

night, some special aff&ir w~s there 
Q~ Until wh~t time do you play on Saturdays? 
A. One otclock sharp, and at 2 quarter to one 

ho comE~S in and S<:~ys, HThat 1 s all.Tl 

I shall &dopt the hour which the respondent Seiler 
h2.s hims2lf fixed as the~ time ·vvhen the music is to cease. Folks 
whose homes are in the vicinity are entitled to rest anti quiet 
during the sleeping hours of the night. Szanger vs. l'Jovvark 
Bulletin 145, Iter;.i 4. I sec:; no reason in the proofs, 11owever, 
why the liquor licens8 · i t~1elf should be set aside. The mc:.in 
thing is to abate th0 nuisance and mak~ living in the 
neighborhood tolerable. -

The action of respondent Municipal Board of Alcoholic 
Beverage Control of the City of Newark in renewing the license 
to George Seiler is therefore affirmed, but said license is 
hereby modified by subjecting it to tho following special 
condition hereby imposed, viz.: 

T'Tha t &11 music furnisheC: either by any form of 
mechc:cnic[;..l dcv:iLce or by an orchestra, b2nd, 
or otherwise by plnyers sh2ll cease at 1:00 
A. iV1. on every day o.f the wee.IL n 

Janucry ~o, 1938. 
Ii. FREDE.r.--~ICK .uUfa~ETT 

Commissioner 

6. APPEL.LATE DECISIONS - GhEAT EASTEhN SUPEh MAliliE'.I'S, INC. vs. OhANGE . 

. GREAT EASTEhN SUPEh ~AhKETS, ) 
INC., a corporation of New · 
Jersey, ) 

Appellant) ) 

-vs-

MUNICIPAL nOAb.D OF ALCOHOLIC 
bEVEhAGE CONThOL of the CITY 
OF. Oh.ANGE, 

) 

) 

) 

Respondent.) 

.) 
0 • • • • • • • • • • • • • • • • 

ON APPEAL 

CONCLUSIONS 

Abraham M. Herman, Esq., Attorney for Appellant. 
Louis J. Goldberg, Esq., Attorney for Respondent. 

BY THE COM~ISSIONER: 

This is an appeal from denial of a plenary retail dis­
tribution license for premises located at 250 Central Avenue, 
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Orange .. 

Respondent denied the license on the ground as Rlleged, 
that there were a sufficient number of package goods stores in 
the City of Orange. 

There are presently outstanding twenty-one of such dis­
tribution licenses. No new distribution licenses have been issued 
during recent years, with the exception of a license granted to 
one Jacob Zeichner, which replaced a similar license previously 
existing a few do-ors away and, hence·, did not increase the number 
of distribution licenses outstanding. 

Appellant does not argue that the City, considered in 
its entirety, needs more than twenty-one distribution licenses. 
Its argument is that ten of sai4 licenses are located on Main 
Street, whereas onli two are located on Central Avenue. It 
contends that, while Main Street is the principal str~et,-Central 
Avenue is the second largest busine~s artery in the City of 
Orange; that there is a large residential section to the south 
of its premises, and that the needs of the residents of this 
section require a liquor department in the large retail marKet 
operated by appellant. It may well be that too many distribution 
licenses have been issued on Main Street. Previous errors in 
licensing,however, do not justify the issuance of further licenses 
in another section of the City unless the need for.another license 
appears. Crisonino vs. Bayonne, Bulletin 101, Item 6. In view 
of .the fact that there are presently outstanding a distribution 
license on the opposite side of Central Avenue, diagbnally ac~oss 
from appellant's market, and another on the same side of Central 
Avenue about two blocks to the west, it does not appear that 
another distribution license is needed in this section of the City. 
Colonna vse Moritclair, Bulletin 39, Item 8; Crociata vs.· Clifton, 
Bulletin 189, Item 6; Shor vs. Linden, Bulletin 190, Item 9. The 
mere fact that the issuance of a distribution license would benefit 
appellant is not a sufficient reason for the issuance of such a 
licenseo The test to be applied is whether the general welfare of 
the community and the needs.of those residing therein require the 
issuance of another license. Burdo vs. Hillside, Bulletin 191, 
Item 10. Judging by these standards, appellant has failed to sus­
tain the burden of proof in showing that public convenience and 
necessity demand an additional package goods license in the Central 
Avenue section of Orange. 

There remains still for consideration appellant 1 s allega­
tion of discrimination in that, despite the alleged policy not to 
issue new licenses, respondent did grant two consumption licenses, 
one to PatricK Barr, the other to Margaret Costa, at the same time 
it denied appellant 1 s applicationo · 

Aside from the fact that there are essential differences 
b~tween consumption and distribution licenses, the only thing with 
which we are concerned on this appeal is whether or not appel­
lant·' s application was properly denied. If the respondent mW1ici­
pal __ board in is suing -~the. Barr ~1nd Co-~; ta 1icens e£-~ failed· t;o liye up 
to its own avowed policy, that is the subject for a separa·ce ap­
peal. The issuance of those licenses cannot be attacked in 
this proceeding to which Barr and Costa are not parties and in 
which they have no chance to be heard. Steup vs. Wyckoff, Bulle­
tin 155, Item 12. If in fact the Barr and Costa licenses were im­
properly issued, that is no reason wlzy the application of this 
appellant must be. granted. Tw·o wrongs do not make a right. 

The action of respondent is, therefore, affirmed. 

Dated_: January. 24, 1938. 
D. FREDERICK BURNETT 

Commissioner 
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7.. APPELLATE :CECISicJNS - ~IC.tiEEivIAN vs. NBhAhK. 

BE£ L 'I' HA L: IC HEiuvlAI\J , 

Appellant, 

-vs-

MUIHCIPAL _uOAi~lD OF ALCOHOLIC 
bEVEhAGE CONTROL OF ~HE CITY 

. OF 1~EviAnK' 

) 

) 

) 

) 

) 

Hespondent. ) 

) 
. . . . . . . . . . . . . . 

ON . 1-'.PPEAL 

COi~CLUSIONS 

bHEET 7 

Saul c. Schultzman, Escl., ;.:; .. nc~ Har-old Simancil, Esq., Attcrneys 
for Appellant 

James F. X •. QlBrien, Esc; .. ,by Joseph Sugrue, Esq., -Attorney for 
Hespondent·. 

BY. TrlE COIVI.ulISi::>IONEE: 

This appeal is from the refus&l t.J n:;new a plenary 
ret&il consur1rption license for premises located at 174 ~v'est 
.Kinney Street, City of Newar~~, v~·here appellant has cond·ucted 
a tavern since July 1934. 

Respondent contends that its action was proper · 
(1) because tlle premises are unsuitable for a tavern and (;2) 
becaus8 appell"ant is unfit for a renewal. Hov~"2Ver, since it 
has produced ~o evidence to overcome appellant's ~ositive proof 
of suitability of the preillises, its case rests upon the sole 
issue.of appellant's fitness. 

It lies within ths sound discrGtion of an issuing 
authority, as limited by the Control Act and th~.State regula­
tions, to detcnnine ·whether an applicant is vrnrth;/ of a renevval 
license; for no licensee enjoys a vested right to a renewal. 
Re Marritz, Bulletin 61, ItGm 8; American Logion vs. Beverly, 
Bulletin 200, Item 14. Hovrnver, the, determination raust be 
founded upon valid c~.nd substantia.l ground. See Vuono vs. 
Belleville, Bulletin 163, Itew 12; Jones vs. Absecon, Bulletin 
218, Item l. 

Respondent attempts to support its determination 
of unfitness 6y pointing t; tne fact that in Septemoer 19~5 it 
found appellant guilty of possessing illicit liquor 2.nd sus-·­
pentied her license for t~n days .. Althrrugh this violation cid 
not m~ndatorily dis~ualify appellant from a rene~al of her 
licen~,e for tlk' succetjding term 1906-.7, the respon~Ll,nt \11ould 
have os·~n justified on tt1~.~t ground alone in r::.:.:Cusing a rc.tJ.Ci.iial. 
Ce.st:: af'b~r c2se has been clC:cided 11:here rern:;w2cls ilaVC· been 
denied and uphold bec&use of pr~vious ~isconauct of the lic0nscs. 
\~hitc ·vs . .Bordentm-'11, .bulletin lZ~O, Item 4; \;·,·ellen::5 vs. Pcissc:.ic, 
Bulletin L:J4, Item 1J:; GchE;~f V';.). ·v;eohi.t\·,t£Sn, Lil11lstin 1:-58, Item 
10; Girard vs. ir~nton, Bulletin·l40, Item 2; Greenberg vs. 
Ce::.ld.VJE::lJ, nullE~tin 141, Item 7; nrmvn VS. Nevvark, bulletin 146' 
It2m 9; Hagcnbucher vs. Somers Point, Bullstin 192, Item 6; Reoici 
vs. Hamilton; Bulletin 201, Item 8, H~gerty vs. Cranbury, Bulletin 
202, Itcra 2; Klotz.y~. Trenton Bulletin 202, Item 7; Callahan vs. 
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$eansburg, Bulletin 204, Item 6. Cf. Orqfino vs~ Millburn, 
Bulletin 45, Item 15, rehearing denied, Bulletin 61, Item 9. 
In fact, I ha.vc~ repeatedly urged that municipalities which 
r(;:;ally desirt:~ to cut down the number of their licfmsecs deny 
renewal to tho~.:_:.e licensees who have misconducted themselves. 
Re Renton, Bulletin 115, Item 8; Re Juska, Bulletin 116, Item 
7; Re Haney, Bulletin 119, Item 9; Re Hinchcliffe, Bulletin 171, 
Item 7; Re Bailey, Bulletin 172, Itom 10. 

But respondent instead of denying the renewal granted 
it, and thus put appellant to the test of future behavior. 
Respondent may not now dig up that offense after condoning it. 
If coupled ~ith new offenses, either of the s~me or of different 
kind, it may, of cour?e, be reverted to &.s a link in the proof­
chain o? general ummrthiness. :e.ut, ·standing alone, after the 
renewal license has been issued with full kno~ledge of the earlier 
offense and in spite of it, it does not prove present unworthiness. 
The only question in such case is what has been the licensee's be­
havior since renewal. 

The remaining facts upon which respondent seeks to 
justify its determination of unfitness relate to appellant's 
brothers, Murray and Fred Ja~yson. 

It ,.appears that Murray Jayson, iNho "helped out" 
at appellantfs taverr1 on occasions, shot and killed a man at 
the premises on March 4 or 5, 1937, while helping to close the 
tavern, and 1:vas subsequently convict8d of manslaughter. 
According to Murray Jayson's undisputed testimony, he seized 
a gun kept at the premises and went forward to the homicide 
because of appr~~hension that the decedent was attempting a 
11 hold-uplf. 

It further appears that Fred Jayson, who has been 
employed by appellant as a bartender a.t the tavern, was ·convicted 
in 1920, when 20 years of age, for assault and battGry; in 1927, 
for creating' a disturbarice in violation of city ordinance; and 
apparently in 193~, again for assault and battery. 

Nothing in these facts relating to Murray and Fred 
:Jayson arc~ sufftcient to pr.Jve appellant guilty of any improper 
conduct or pc::rs:>nally un.fi t for (J. renewal license. As tu the 
manslaughter, there is no contention or indication that she was 
herself at fault. Nor did she act in any v•IaY improperly by 
accepting the services of her br8ther Murray, who, m1til his 
aforementioned conviction for manslaughter, had never been con­
victed o.f a.ny CI'ime. Nor clid. appellant ·violate &ny lavv 0r 
regulation in employing her brother Fred as bartender. So far 
as appears, his convictions for assault and battery in 1920 and 
1932 were, in each instance, for an ordinary fight growing out 
of an altercation, and his conviction in 1987 for violation of 
city ordinance grew out 1Jf a loud verbal argument in a hotel 
lobby at 3:~0 in the morning. These offenses, as they thus 
appear, are not crimes involving moral turpitude within Section 
22 of the Control Act and ~onsequently do not disqualify Fred 
Jayson from employment by a licensee. Re Hearing 166, Bulletin 
180, Item 7; Fe Hearing 17~, Bulletin 193, Item 10; cf. Re Cas0 
65, Bulletin lmJ_, Item 11. Nor d~ they brand him as cs. 11crirnina1n 
or 2 "person of ill-reputen within the State regulation prohibit­
ing licensees- from allowing "known criminalstt or npersons of 
ill-repute" upon their licensed premises. Rule 2 of TTHulos Con­
cerning Conduct of Licensees, etc.TT 
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In view of the gravity of the crime committed by 
her brother at appellant~s tavern, resp0ndcnt ~as justified 
in considaring her application for renewal witn great care. 
~ut I find that no valid and substanti~l ground appears f0r 
refu$.al tJ rene\iil hor license. While res ~Jonde.:it was and is 
justifiably entitled to view further services ·Jf lVIurray Jayson 
at 0he tavern with apprehension, thE: special cundi ti,)n set forth 
belo~ affords adc~uate protection. 

The action of respondent is, therefore, reversed. 
The license shall issue forth\vith as applied for, but subject 
to the follovdng special C·.Jndi ti .. Jn hereby imposed, viz:· -- · 
f1Tha t ~Jiurray Jays.Jn sho.11 not be employ0d in rendering any 
service to appellant at the licensed premises in any capo.city 
whats ·~>ever. n · 

Dated: January 24, 1938. 
D. FhEDERIC~'" BUhNETT 

.C._:@mis sioner 

8. APPELLATE DECISIONS - COCCIOLONE vs·. V~EST DEPTFOhD TOVvHSHIP. 

MICHAEL COCCIOLONE, 

AppGllant, 

-against-

TmVNSHIP COMMITTEE OF THE 
TO\jl\JSHIP OF ·vuEST lJEPTFOliD 
Ai1JD BENIA~v.lINE BAFILE, 

) 

) 

) 

) 

) 

Respondent.s. ) . 

) 
•••••• & • (;I ., •••••••• 

01~ APPEAL 

CONCLUSIONS 

Fred A. GraVin0, Es0., Attorney for Appellant. 
Julius Rosenberg, Es~., Attorney for Respondent Beniamine Bafile 
Williem J. McEwan, T·wmship Clerl\:, .for Respondent, Township 

Committee ()f the Township .Jf West Deptford. 

BY THE COMMISSIONEh: 

Tnis is nn ?ppeal from the issuance 0f a plenary retail 
consuwption·license t~ the respondent, B~niamine bafile, for 
premises located on 1S<::1.lern Pike, ivL;.unt Hoyal, \ivest Deptford T0wn­
ship, Gloucester County. 

Respondent, Beniamine Bafile, first 0btained a license 
on July 1, 1935; this license was rene~ed on July 1, 1936, and 
again on July 1, 1937. Prior to the last renewal, the appellant 
filed an ,Jbjection vd th tht: respondent T.Jvmship C0mmi ttee on 
the ground that Bafile had not been resident within Nsvv Jersey 
for five (5) years end was, therefore, disc:ualified under E.S. 
Sec. 33:1-25 (Control Act, Sec .. 22) from h-.:;lding a lilunicipal 
retail license. Foll~wing the overruling of this ~bjecti~n and 
the renewal of the license, the appellant duly filed this appeal. 
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It is not disp:ited that until 1926, Bafile resided 
at his property located at 1139 South 13th Street, Philadelphia 
and ·was domiciled in the State of Pennsylvania. In 1926, he 
purchased, in c:injunction with relatives, land in the To·vmship 
0f ·hest Deptford, New Jers€~y, built a bungalovv and, ·at a later 
date, an additional building thereon. Tho record is not clear 
as tJ how much of his time was spent in New Jersey from 1926 tu 
1931. However, in 1931 the New Jersey premises were rent~d 
t.) and occupied until 1933 by a family named Talamagro and from 
193~S through March 1934~ they were rented to and occupied by a 
family named Leafeyo Bafile testified that, during the afore­
mentioned periods, two ro~ms on the upper floor 0f his building 
in West Deptford were retained for the use of his wife and him­
self and that he spent much of his time in New Jersey~ Howev~r, 
I am satisfied from the evidence that although he may have 
visited New Jersey on ·.)ccasional week-ends, he \>ms employed in 
Phil ad el phi a and maintained his r egu1c:n· home at. 1109 s\..-m th 
13th Street, Philadelphia from 1931 to 1934. 

It is admitted that in 1934 Bafile obtained a driver's 
license giving his Phil~delphia address, registered his auto­
m:)bile in the State uf Pennsylvania, and registered in Philadel­
phia as a voter. He denied that he o.ctually voted in Philadelphia 
but the official records for the year 1934 on file with the 
Custodian of Registration Records, City Hall, Philadelphia, 
establish the contrary. They were specially examined by 'investi­
gators of the Department and contain notations to the effect 
that Bafile had voted at the Fall Primary, the November Election . 
and the Spring Primary. The following biographical information, 
furnished by Bafile at the time of his Pennsylvania registration, 
also appears on the records: 

Occupation -
Present residence 

Length of residence -

Place of residence at time 
of last registrati~n -

Chemist 
1139 South 13th Street-
01ivner 
27 years in the State 
and 18 years in the 
District 

ll(J9 S::mth 10th Street, 
Philadelphia, Pa. 

Bafile now asserts that he has, at all times since 1926, , 
intended New Jersey to be his permanent home and his legal 
domicile. Although it is true that the question at issue depends 
largely on intBntion,.Bafile's mere statement uf his intention 
is not controlling. The intent which may reasonably be deduced 
from his acts is controlling. See Lilly ys. ·vvay, Bulletin 220, 
Item 1:-

flThe question of residence is largely ·.Jne ·Jf in­
tention. Thf~3 does n . .Jt mean that the question 
is to be necessarily decided accordingly as a 
person avows or declares a given place tu be his 
domicile. Such a declaration, it is true, is 
en ti tleQ. t:,J great vveight and, if his ·words are 
supported by his actions, might be conclusive. 
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But the actual intent, if kept secret and n0t 
disclosed until s0me self-serving 0ccnsi0n 
presents, is not dispositive. What guverns 
is ths reas.:~mably presumable intent t·:J be 
deduced, n~t 0nly from what Jne says, but 
als.:i from what .:me does. Actions ~)ften speak 
louder than words. V\hat counts ts not intent 
in the shadJWS but rather mental resolve illumined 
by deeds.n 

Bafile~s cJnduct in 1934 leaves n0 question that he 
was then domiciled ln Pennsylv~nia. He ~orked and spent most 
of his time in Philadelphia; he obtained his driverts license 
2.nc: registered hi3 automobile in Pennsylvania; he registered to 
vote in Philadelphia.:1 stating that he had bec_-::n resident within 
Philadelphia for 27 years and \,ithin the particular District 
f )r 18 years, and actually v 1.Jted severu.l time EL The cW1mlat"ive 
efffrct ,)f the foreg .. .:iing acts unav..:.;idably compels the conclusL.Jn 
that in 1934 he c:>nsiderc~d hL3 reo.1 11home 11 as being in 
Philadelphia. Cf. Re Orland, Bulletin 143, Item 6. His 
present protestations t~ the contrary, being motivated entirely. 
by ·his self-interest, are not ~ntitlcd to credit. The law dJeS 
n()t nermit individuRls t.J cho~se tHeir past d~miciles in 
acco~dance witi present desires. I, therefore, find that Bafile 
b.ccs [l·,)t beE,n resident vd t~1in Nevv Jersey f·~r rive (5) years 
c ... .mtinuously immediately pri·.JI' t0 his [3.pplicatL)n ·and hence is 
disqualified from holding a municipal retail license under the 
P,., ' 7 l·Qi····-11c- · +- f' c' "'-c ·.,'..:-. .. 1 ""~· ( 1 ...... ·11tr ·i ' 1 ct C'e 0 "')) • .1.. • ., v ~ 1...J .::> .J .1 t • o • ~::i e . ,J u • - r::._, ... > u ·~' ,J ..L .h , ~) ..., • r::._, r;.., • 

The e.cti·Jn ·~f the resp,:mdent, Tswnship C1....iYl1.iiJ.ittee, is 
reversed, the license issued to the respondent.:1 Beniamino Bafile, 

·is set &side and declared v0id, and the licensee is directed to 
cease doing business ~-·0rthvvi th. 

Dated: January 24~ 1938. 

D. ?REDEhICL ~URNETT 
C0mmissiuner 

9. MUNICIPAL OHDINANCES - 1SCHEENS - 11/IUNICIPAL hEGULATION hE(UII~LING 
VIE\~ OF INTEhIUJ.-( Ol"' LICK\~SED PEEdISES MUt/I PhOVIDE ii l~EAbOkABLE 
Ai'JD. DEFINITE TES~ .. bj: .vvJ.UCH COiviPLILl-JCE CA1~ BE JUDGED. 

Henry Handelmnn, Esq., 
Dunellen, N. J. 

My dear Mr. Handelman: 

January ~A, 19380 

I have before me y~ur letter of the 4th re Section 15 
vf the ~rdinance regulating the sale of 2lc~hJlic beverages 
ad.:ipted bi the Dunellen B~r0ugh C0uncil ~n July ?, 193~.:1 which 
prc,vid.es: 

"Sec_tiun irs. All prunisos in wl1icl1 sc. .. id alcoh0lic 
bc_::verages sh:.:.11 be S·Jld ::.:Jr 0ther1ivisc dispe·nsecl, ex­
cepting th-Jse vvhich h.Jlc.. Cl.ub lic2nses, shall havt:~ 
reasonable 2.ccess .Jf .light fr\)m the public highway, 
and such pr8mises shall Le deemed to hav0 reasonable 
access .Jf light hhen a normal sized adult C3..11.:1 Jrl 
inspection from the exterior, view the interior of 
said lie ens eel premises. 11 

·You inquire as t·_·1 thl height tc.l which curtains in the 
vdndJvv·s :Jf _·tav0rns must be limited in order t.J comply with the 
ordinEince. 
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I dontt know, because the test establish0d by tho ordin­
ance is whether a nJrmal sized adult can, 0n inspection from the 
f~xteriur, view t.be interi.Jr. I don't know how t2ll a rL..>rnal sized 
ad.ult is. Furthcrr11ore, I d1..mbt thr::lt anyone else does. 

I think, therefore, that the section, as presently 
worded, is bad for indefiniteness, and, as a practical matter, is 
unenforceable. 

The only way the licensees could c0mply flith, Jr the 
police could enforce, such a regulation as Secti~n 15 purports to 
set f·Jrth, v~ould b8 if the regulation itself .specified 'the 
maximum height in feet and inches .. 

I ti1erefor(.~ suggest, if j_t is tho desire uf the Council 
L.i require that the intc)rio:c of lic1::!nsed pnm1ises b•J open tv 
puol:ic vim•i;, ti1at y\..m submit to th2 C-.rnncil an amend1nont designed 
t,.J remedy the regulation :Ln this r~;ga:rcl at earliest rn0ment. 

While on the questi0n of curtains and screens and 
thE:"} ·,)pu1ing Jf prc:miS(-?S t·J puiJlic vicvv, I rt;fer you t~i hetail 
Liauor Dealers Association v. Plainfield Bulletin 70 Item l 
-------------·· . ·-·--·------' J ' 
the subject of which was thu Plainfiela regulatiun dealing 
vdth this ±natter. No questii..;n was r.a:ised 0r:i. the appCt';.l as t;.,:; 
tho rw.ximu:n all·->Wablc lwight f·Jr screens, thn regulation ()l,:;ing 
attackf.::d by the local Liquor Den.lers .t-tssocinti,_)n ,)n tlw ground 
the"t it was unjustly discriminatory. .r<ly decisiu.n was that it ~Nas 
valid. It may be of help to you in making yGur revision. 

D. FHEDEhICK BUHNETT 
c~)Ylli1lis sioncr 

lOo ADVERTISING - TIE-UP v~ITH PATRIOTIC ORGANI~ATIUN DEPRECATED -
HEhEHi OF Ei'1SS DHUM ADVEHTISING. · 

Henry E. Dostalit:, President, 
Arg·Jnn0 Post #6, Americc: .. n Lc,gion.? 
Elizabeth, N. J. 

IVIy dear Mr. Dostalil.-::: 

J:1nuary 19ZJ8o 

I have before ~G your lett6r 0f the 17th inquiring 
w.i:1ether your American Legion Post may be spons·.)r(:::d by a. 
bre-vvery, the Post to get uniforms and equipment for its Drum. 
Corps; e_nd U:i.d brewery t.0 get its name on the bas~ drum. 

Ths brc~:ery may, if it wishes, G.,Jnate the unif:Y.cms 
and equipment to tho Corps, since the Post holds nj liquur 
license. .But I thin~·~, Jn reflection, y(_JU will agree with rnc 
that it is singularly inappropriate for any military Jrganization, 
l<::::t e.lone one with tho unparal:Lel.ed prestige of the; Arner:i.can 
Legion, tc) paracle the virtues o.f BlanY.1:' s Beer ~m the big bass 
drum. Its own ncime comma.:1ds respe.ct, especially yours vii th the 
m8morr.:ible Argonne a part .)f it. Any cornri1ercial advertisement 
detracts. 

I advise against it. 

Very truly yours, 

D. FREDERICK bUHNETT 
C·.::>mmis sio:ner 



11. LICENSED PREMISES -- MAY NOT BE CLOSED DOWN BY POLICE 
EXCEPT IN CASE OF ENiEHGENCY AND THEN OIJLY SO LONG AS 
j\IE EMERGENCY LASTS -- THE R.EQUISITES OF DUE PROCESS 
OF 1AvJ EXAivIIlrnD AND APPLIED. 

Dear Sir: 

Would you be Kind enough to advise me if you 
have issw::ci a bulletin ernpovvering the Police Depart­
ment of a rn.unici~)ali ty such as Atlantic City, through 
the Chief of Police or his subordinates to close a 
licensed premises pending an investigation. It would 
seem to me that Police Departments should have the 
power to close a place pending their investigation 
and with a further thought vvi th perhc:t ps preventing the 
recurrence of any bravvl or fight until the matter is 
judicially determined by the Commissi·oner or the issu­
ing authorities of a municipality as provided for in 
the act. 

Very truly yours, 

J 2.me s ~\kMenamin 
C1IIEF OF POLI CE 

January 27, 19~8 

James McMenamin, Chief of Police 
Atlantic City, New Jersey 

My dear Chief: 

There is no provision in the Alcoholic Bever­
age Control Act, nor is there any State rule which 
permits a municipal issuing authority or the State 
CommissionE:::r to close down a licensed premises except 
in accordance with nrocedure set forth in Section 28 
of the Control Act.- That section, among other things, 
provides: 

"No license shall be susp~nded or revolrnci 
until a five day notice of the charges pre­
ferred against the licensee shall-hcve been 
given to him personally or by mailing the same 
registered mail addressed to him at the li­
cense~ premises and a reasonable _OVi)Ortunity 
to be beard thereon afforded to hiw.11 

The only exception is in case of emergency where I have 
ruled that in the exetcise 6f proper police power, a 
licensed place may be summarily 6losed but that as soon 

·as the emergency is over, it should be permitted to re­
open. Thus, In Re ~hite, Bulletin 24, Item·4, I said: 



"Closing the place is, in effect, a suspensiono 
A suspension is J21'..Q tanto a revocation. To ac­
complish this legally, the statutory requisites 
must be obeyed. 

11 It is recognized, however, that situations 
may arise which require immediate action by 
duly constituted police authorities. The 
health, safety and lives of the public are 
the supreme law, and, in cases of public 
emergency, warrant the exercise of the reserved 
police power of the State to protect its in­
habitants. Rul~s and requisites laid down to 
govern the normal may have to give way in 
emergencies. Thus, an order to close in­
stcntly all saloons in case of a riot and 
to ~eep thorn closed until the mob was m1der 
control, is undebatably proper. But scrupu­
lous caution must be exercised to maiu; sure 
that a real emerg~ncy actually exists. And 
thE dispensation is good only so long as the 
emergency continues. 

"Tested by these principles, the ac-cion of the 
Director of Public Safety in closing the place 
immedia tel;/ upon commission of thr~ homicide 
wus eminently proper. On the other hand, there 
is no warrant 1;,·i1atsoever for keeping it closed 
after the investigation was completed. That 
order should be abrogate~ forthwith. 

"If the Police Department have valid grounds for 
revocation, the proper procedure should be taken. 
Unless and until the case is fairly adjudicated 
cLgD.inst the licensee, her rights must be honored.!! 

To extend the exception would De without sanction 
in law or justice. 

said: 
In Romeiko v. Kearny, Bulletin 57, Item 10, I 

nEven where there seems to be no question of 
the truth of the charges upon which revocation 
proceedings are based, fairness to the licensee 
requires that the opportunity to be heard pro­
vided by the Act be extended to him. Assuming 
that appellant has committed the violation charged, 
the penalty which the respondent could fix varies 
from a minor suspension to absolute revocation en­
tailing the licenseeis disqualification for a period 
of two (2) years. It is conceivable that appellant 
may have been able to present evidence of extenuating 
circumstances vvhich would have deterred respondent 
from imposing tho most extreme penalty. The Act re­
quires that he should have been afforded an oppor­
tunity to do so. However guilty appellant may have 
been in fact, it goes against the grain to revoke 
his license without making a specific charge 
against him and giving him a chance to be heard. 
It is not due process of lavv." 
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In the absence of a real emergency, ~o close a place 
down until the issuing authority ca_n judicially determine v.hether 
it ought to be closed at all, is to condemn a licensee in a high­
handed, unfair and wholly tin-American way. Instead of presuming 
him innocent, the police would t~eat him as if he were guilty 
and that without any trial, any charges, any chance to be hearde 
That is why I will not allow licensees to be railroaded however 
sincere the police may be in their belief of his guilt. 

Sincerely yours, 

D. FHEDEhI Ci~ .oUh.NETT 
Commissioner 

12 oR.ULES GOVEhNING EQUIPMENT, SIGNS j~ND O~L1HEh ADVEhTISING iViATTEH -
Il'JDIHECT ADVERTISING OF PHICE - ADVEhTISEJ.W:ENT OF LIQUOh A'r 11 CUT 
RATE" ON EXTEHIOR OF PhElVIISES OH ON INTEhIOh v1.dEN VISIJ:JLE FROM 
THE STREET IS PROHI.i:JITED - ADVEHTISElJIENT OF DHUGS AT CUT RATE 
NOT PROHibITED PROVIDED IT APPLIES SOLELY TO DhUGS. 

Dear Sir: 

The Sosnow Drug Company, the holder of a Retail Plenary 
Distribution License in the Borough of Freehold recently was ad­
vised by the Department of A~coholic Beverage Control that it had 
violated the rulings of your office in that it had displayed 
a sign bearing the inscription "cut-raten on its vi:indow displays. 
This licensee, in addition to selling liquor, also sells drugs and 
other sundries While the licensee has complied with the requests 
of your department in the removal of the aforesaid sign, it 
nevertheless feels itself aggrieved in that the ruling is 
manifestly working an· injustice on the licensee. 

With respect to displaying "cut-rate" signs in any 
display or windows where liquors are shown, it is willing to 
comply with any ruling of Your Honor, but feels that i-c should 
not be prohibited from displaying neut-rate" signs over such 
i terns which are exclusively drugs or other sundr.ie s .•. 

The licensee, some time ago, ordered signs to be 
attached to its window displays and is now placed in a position 
\,here it will sustain considerable financial loss unless the 
aforesaid ruling is modified to permit the licensee ·to exhibit 
11 cut-raten signs on such nindovv d.ispla.ys as are exclusively drug 
and sundry items. 

Your advice as to the above matte.rs vvill be greatly 
appreciated. 

Harry A. Sosnow, 
Nevvark, N. J. 

Dear Sir: · 

Eso .... ' 

Very truly yours, 

Harry A. Sosnow 

January 26, 1908. 

It is not permissible to use a sig11 on the exterior 
of a licensed premises or o~ the interior thereof when visible 
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from the street if the s·ign reads "Cut Rate Liquorstt or merely 
"Cut Rate. 11 The latter s:ign would naturally lead patrons to 
believe that the words "cut rate" applied to liquor as well as 
to all other articles. of m~rchandise. 

our records show·that on November& 16th, 19h7, your 
client was served with copies of Bulletin 82, Item 7 and 
Bulletin 120, Item 10.. There is enclosed here\Ji th, for your 
information, ruling made iq Re Felko, Bulletin 162,. Item 3, 
which also discusses this question .. 

There is no objection, however, to the use of a sign 
reading "Cut Rate Drugs '1 ia one of the windows of your client ts 
premises provided all the letters on the sign are of the same 
size and provided ;_·ilso that no items except··- drugs are displayed 
in that vlfindow . 

Very truly yours, 

·.,. / 
f-, / 

I .. ~,.-
C ommi s s i oner 


