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Ja n e  Cu f f , A d m 'x  o f  Mic h a e l  Cu f f , 
Deceased,

Plff. in Error,

Writ of Error to Supreme
Th e  N e w a r k  & N e w  Y o r k  Ra il r o a d  [ . Court of New Jersey-

This was an action of trespass on the case commenced in the Supreme 
Court of New Jersey, by summons issued November 24th, 1868. Return- 10  
able, December 16th, 1868.

The declaration contains three counts :

1st C ount.— T h e  first count charges that, on November 25th, 1867, 
Michael Cuff, deceased, was on the premises of defendants, in the city of 
Bergen, at a blacksmith shop there, where they had stored large quanti-
ties of nitro-glycerine, used by them in blasting in their railroad cu t; 
that defendants caused a can of said glycerine to be taken to said black- 
smith shop, where it was so carelessly and unskillfully handled that it ^  
exploded and killed said Michael Cuff.

2d C ount.— This count charges the defendants with keeping on their 
premises large quantities of nitro-glycerine, which required the utmost 
skill ahef care in handling, to prevent explosions; that knowing this, 
they so carelessly and negligently handled the same that it exploded and 
killed the plaintiff’s intestate.

8d C ount.— T h is  count charges defendants with building a magazine 
on their premises in Bergen, and storing in it large quantities of gly- 30 
cerine, highly explosive and dangerous, which required the utmost care, 
skill and diligence in using; that it was their duty to employ none but 
the most skillful, careful, sober and experienced agents, servants, work-
men and laborers, to have charge of the said magazine and to handle 
and use the said nitro-glycerine; that they disregarded their duty and 
entrusted the care of the magazine and the handling of the glycerine to

Co mp a n y  a n d  Cl in t o n  H. Sa g e  a n d  
Jo h n  J. F l a n a g a n ,

Defts. in Error.

S. B. Ra n s o m, Atty. of Plff. in Error.
B. W i l l ia ms o n  & So n , Att’ys of Deft, in Error,

N. &  N . Y . R. R. Co.
St o n e  & Ja c k s o n , Atty’s of Deft’s in Error, Sage 

and Flanagan.

CASE.

Mew Jersey State Library



one Thomas Burns, who was intemperate, inexperienced, unskillful, care-
less, negligent and unfit to have charge of a so highly explosive and 
dangerous material; that said Bums, while in a state of intoxication, 
took a can of the said nitro-glycerine to the blacksmith shop, where 
plaintift’s intestate was, and carelessly exploded the same and killed the 
plaintiffs intestate.

Damages are laid at $10,000.

To this declaration all the defendants have pleaded not guilty.

. /\ The case was tried in the Hudson Circuit Court on the 12th day of 
May, 1870, before his Honor, Joseph D. Bedle, Associate Justice of Su-
preme Court, and a Jury, at which trial a verdict was rendered in favor 
of the defendants.

On the trial of this case the following bills of exception were allowed 
and sealed :

/



H ud so n  Co u n t y , May 10, 1869. 

BEFORE JUSTICE BEDLE.

Ja n e  Cu f f , A d m ’x  of  Mic h a e l  Cu f f ,\ Mr. S. B. Ramson Attorney for 
Deceased, J Plaintiff.

Ne w a r k  & N e w  Y o r k  Ra il r o a d  Co ., 
et al.

B. Williamson and Slone & 
Jackson for Defendants.

This is an action on the case to recover damages for the death of 
plaintiff’s husband, under the act of March 3d, 1848. The testimony 
was as follows:

Joh n  Sc a n l o n , sworn and examined by plaintiff’s counsel.
Q. What is your business? A. Laborer at that time, sir. Q. At 

what time ? A . At the time of the explosion. Q. For whom ? A.
For Sage & Flanagan. Q. When was that explosion? A. 25th of 
November, 1867. Q. How long had you worked for them ? A. From the 
11th of April until that day. Q. What were Sage & Flanagan doing?
A. They had the contract of the road, I believe. Q. What road ? A. 1 0  
Newark and New York. Q. Railroad? A. Railroad. Q. What were 
they doing ? A. They were working on the road. Q. What kind of 
work ? A. They were taking out rock dirt. Q. Was there any,blasting 
going on there ? A. Yes, sir. Q. What did they use to blast with ?
Q. Nitro-glycerine oil, sir. Q. When did the oil first come there?
A. It came there about two months before the explosion, I believe. Q. 
How was it brought there ? A. It was first: glycerine oil was fetched 
there in the buggy wagon. Q. How many cans ? A. Three or four, I 
could not say which. Q. What is the size of these cans? A. I sup-
pose they are about 13 inches square. Q. What are they made of? A. 9 q  
Tin. Q. How much do they hold ? A . I can’t say. Q. About? A. I t  
could not say; I heard say that they held—  [Objected to.] Q. Have 
not you seen them ? A. Yes. Q. Do you think they weighed 50 lbs. ?
A. I can’t say. Q. Do you mean 15 inches each way ? A. Yes. Q.
15 inches cube ? A. Square, every way.

Court— Did he say how much they would hold ?
P la in tiff's  Council— He did not know. [To witness.] What was 

done with these three or four cans of oil ?
Witness— They were carried to where they dug a hole, between three 

and four feet deep ? Q. By whose orders were they carried ? A. Mr. 
Sage’s. Q. The partner of Flanagan ? A. Yes, sir. Q. Who had con-
trol, or under whose direction was this hole dug? A. Mr. Sage’s. Q. 
Was he there? A . Yes, he accompanied the men to the place. Q. 
Where this magazine was put, to whom did the ground belong ? A . I 
can t say—  [Objected to— objection overruled.] I can’t say who it be-
longed to. I believe it belonged to Captain Martin.
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T he C ourt— 'The question is only competent as showing in whose pos-
session it was. You don’t know in whose possession it was ? A. No, sir.

P la in tiff's  Counsel— Enclosed piece of land, or not? A. No, sir, it 
was not enclosed. Q. How near the cut of the railroad was it? A. 
Some 25 or 30 feet, I guess. Q. From the cut of the railroad ? A.

•Yes, from the edge. Q. How long did it remain there? A. Some- 
wlie'res about between a week and two weeks, I think. Q. Where was it 
taken then ? A. It was taken then to where this magazine was built for 
the purpose of keeping it. Q. The permanent magazine? A. Yes,. 

10  Q. Under whose direction was that magazine built? A. It was built 
under the directions of Shaifner, I believe. Q. Who is the Engineer of 
the Newark and New York Railroad? A. Mr. Lehlbach. Q. Was lie 
present when the magazine was being built ? A. No, sir, not when the 
magazine was built. Q. Was he present when the place was chosen 
where the magazine was to be built ? A. I saw him there the day they 
commenced to build it, Q. What did you see him do ? A. I saw him 
stand in front of where it was built; I did not see him do anything 
particular. Q. Who had control of the oil while they were blasting f 
A. McNab, at first. Q. Who afterwards ? A. Thomas Burns.

2 0  The C ourt— Who do you say had control of it at first in blasting? 
A. McNab, sir; Charles McNab. Q. In blasting? A. Yes, sir. (4. 
Burns afterwards ? A . Yes, sir. , , _  , .

P la in tiff's  Counsel— H ow  long before the accident did Burns take 
control of the oil ? A. About a month, I think. Q. What was he do-
ing before he took charge of the oil ? A. He came there on the road 
and worked at drilling for some two or three weeks; worked on the 
rock. Q. Where did Burns board? A. He boarded with meat the 
time of the explosion. Q. How long had he boarded with you. A. 
About six weeks, I  believe. Q. What were his habits while he boarded 

80  with you, as to temperance; his habits ? A. He drank frequently. <4 . 
How many times was he drunk? [Overruled, as leading.] tj. 1 
he drank did he drink much? A . I saw him three times that he was 
very drunk. Q. How many times was he drunk? A. I could not say 
how many times. There were three times he was as drunk as any man 
could be. Q. Did you see him on Sunday the 24tli of November, 18 .
A. Yes, sir. Q. At what time ip the day did you sec him ? A. A ou 
three o’clock, I think. Q. What was his condition then? A. DiunK. 
Q. Did you see Col. Shaifner that day ? A. Yes, sir. Q. What w -  
Col. Shafther doing when yo*u saw him ? A. He passed by m Y j  

4 0  where I lived, and went towards the magazine. Q. Do you , kmn 
whether he saw Burns that day ? A. Yes, sir. Q. What time , . J  

C ourt— What do you know? Do you know whether he saw him
not? A. Yes, sir. . a.,,» !,;,«

P la in tiff's  C ounsel-W lia t  time of day did he see him ? A. 
about that time. Q. Who was Col. Shaifner that you have spokenon 
A. He was one in the employ of Sage & Flanagan. Q. Do j 
what Burns did, after meeting Col. Shaifner that 
into my house after parting with Col. Shaifner. Q- 3 ,
whether he did anything for Mr. Shaffncr; if so, wliat » A- “  J g J  

5 0  me— [Objected to and overruled.] Q. Did you see him « p.
or in Shaifner’s company ? A. He went towards the magazi 
Shaifner.

The 'C ourt— Who did ? A. Mr. Burns. waik
P la in tiff's  Counsel— W hen Burns went with ohaifnei cou 

straight? A. Well, I did not notice him v e r y  much, when 1 Hig 
going there. Q. When he came back, what was lmcondition. A- 
condition was that liis knees were muddy, Ins coat sleeves and
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muddy; he looked as if he had fallen down. Q. Was he sober or 
drunk ? A. He was drunk, sir.

Court— Could walk alone ? A. Yes, sir.
P la in tiff 's Counsel— When he came back alone could he walk straight 

then ? A. Not very, sir.
C ourt—How long was that after you saw him with Col. SliafFner ?’

L . It might have been twenty minutes or half an hour.
P la in tiff's  Counsel— What became of Burns after that? A. .When 

lie came ipto my house he sat down and said he wanted something to 
eat; I called my ivife, she was lying down, to get him some dinner; 1 0  
and when she came out he said he disturbed her, and she said she was 
often disturbed, and so he—  [Conversation objected to and overruled.]
Q. What did he do? A. He said if he disturbed her that— Q. Did 
he eat his dinner ? A . No, sir, be got akind of angry and went 
out. Q. When did he come back? A. He did not until the dusk 
of the evening. Q. Wiiat was his condition then ? A. He was very 
drunk. Q. Where did he go after that? A. He did not go anvwhere 
after that. J

C ourt— What became of him after he eat some supper ? ' A  He 
went to bed. . 2 0

P la in tiffs  Counsel— That Sunday evening, did lie, or not, order the 
men out to work ? A. Yes, after he eat his supper, he ordered the men 
to go out working. Q. Where did he sleep that night? A. He slept 
in my house. [The Court remarked Counsel's questions were too lead- 
mg.] Q. State, what took place at the supper table? A. He sat to 
supper among a dozen men and myself, and he used his plate for a 
saucer.. [Objected to as a kind of makeway to prejudice the. case. 
Objection overruled.] Q. State all that took place at the supper table 
as briefly as you can, between Burns and his men ?

Defendant’s Counsel objected.' Court ruled “ If you want to prove 30 
the man was drunk, it is not necessary to prove everything he said or 
did; ” and overruled the question. Plaintiff’s Counsel excepted to 
ruling. *

Q. When did you see him the next morning, what time ? A. I saw 
lam at breakfast. Q. What was his condition then ? A. Well, he was 
pretty sober, sleeping at night. Q. What time in the morning was that ?
A. It was before 7 o’clock. Q. When did you see him next ? A. I saw 
bun all along that forenoon. Q. What was his condition during that 
lorenoon ? A. His condition was drunk, about 9 o’clock. Q. When did 
you see him next after 9 o’clock ? A. I saw him all along until noon • 40 
1 was along by him. Q. What was his condition then, at noon ? A. He 
was very drunk. Q. When did you see him next, after noon ? A I saw 
him at one o’clock; he was out to work again. Q. What was his con-
dition then ? A. He was pretty drunk. Q. When did you last see 
mm ! A. Tne last I saw of him was about two o’clock. Q. What was 
his condition then ? A, He was still drunk. Q. What was he doim* 
wiien you last saw him ? A . He was in charge of his men, stayed 
round the works there, backwards and forwards. Q. - At what hour did 
the explosion occur ? A. About half past four, I believe. Q. Where 
vere you then ? A. I was coming up the road— the railroad. Q. State 50 

A. I saw the whole effects of the explosion in the ele-
7 '  Q. Where did the explosion occur? A. It occurred by the 

lUcksnnth s shop. Q. Where was the blacksmith’s shop ? A. In Ber- 
gen. Q Can’t you come a little nearer; whereabouts in Bergen, one of 
iu , streets l A. I suppose it is seventy-five or one hundred yards from 
Bergen Avenue. Q. Whose blacksmith shop was it ? A. Supposed to

Flanagan and Sage's. Q. Who ,ras m possession of the property-
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the real estate upon which the shop stood, about the shop ? A. The

Ra[Deed f r o K i  Clarke and H. Ege to the Newark and New York 
Railroad Co., Liber. 147 of Deeds for Hudson Co., page 179, map of
1838, dated Nov. 5 , 1866, putinevider.ee.] ... ,

Q W ill vou look at that map and tell us where that blacksmith shop 
was situated, near which this explosion took place? A. The distances 
I  don’t know. Q. Describe it without reference to the map { A. l  sup-
pose the blacksmith’s shop stood about one hundred feet or more below 

10 the corner of Mr. Newkirk’s fence. Q. From which corner of his fence? 
A. From the bottom corner. Q. North, south, east or west from that 
corner ? A. South corner, I suppose it is. Q. Did the blacksmith s 
shop stand north or east or west from that corner ? A. Southwest rather. 
Q. Which way from Bergen Avenue ? A. South of Bergen Avenue, I 
believe. It stands very near to the proposed road. Q. On the side 
towards the railroad or the other side ? A. On the side towards the 
railroad. Q. How many feet from Bergen Avenue ? A. I should sup-
pose it was three hundred feet, may be.

Court— You say the blacksmith’s shop was south of Bergen Ave- 
20 nue ? A. Yes S ir ; I think it was southwest.

Plaintiff's Counsel-W ere  there any other buildings upon that pro-
posed street? A. There were, sir. Q. How were they situated with 
regard to the proposed street ? A. They were supposed to be close to 
the proposed street. Q. On the side towards the railroad, or the other ? 
A. On the side towards the railroad. Q. Where was this permanent 
magazine that was spoken of— the second one ? A. It was close by the 
railroad, on the lower part of this piece of ground of the Compaiiy s. 
Q What piece of ground ? A. About four acres on the map. [Map 
explained to the jury.] Q. About how many feet from the centre line 

30 of the railroad? A. I could not say, sir. Q, How many would you 
suppose, or abouthow many was it. Was it a quarter of a mile ; A. l 
was, I believe, between fifty and seventy-five feet. Q. About how far 
from the rear line was it ? A. Of the four-acre lot.

Court— Do you know the rear line of the four acre l o t ; A.
Sir, I don’t: it is the bottom line I suppose.

Plaintiff's Counsel— Bergen Avenue is one end of it, and the lane 
on the other end ? A. It is,on the lane on the other end. Q. How rai 
was the magazine from that lane? A. I can’t say. Q. Abou as n 
as you can ? A. It may be twenty feet or so, one way or the other; 

40 can’t say exactly. Q. On which side of the lane, toward Bergen Ave-
nue, or the other way from the lane ? A. I can’t say, sir. Q. . ,
you travel from the magazine to the blacksmith’s shop ? A Which 
direction do you mean? Q. From the magazine to the blacksmiths
shop? A. You travel towards Bergen Avenue. Q. Was there a path 
leading from one to the other? A. Yes. Q. Was that path along 
bank of the railroad? [Overruled as too leading] Q Desciibe t c 
path ? A. The path was on the side of the proposed street towards the 
railroad bank ; there was some dirt there thrown up, and the path was
between that and the proposed street. Q. At this point was there y

50 excavation by the railroad?
Court— Which point ? • . ,
Plaintiffs Counsel— Where this magazine was, and where the bia 

smith’s shop was— from the magazine to Bergen Avenue— was the ia 
road graded? A. No sir. Q. Was there any excavation cut or dug 
A. Yes, sir. Q. How deep was that cut? A. It was supposed to»* 
fourteen or sixteen feet. Q. At the time of this explosion, Nov. , >
where were they blasting ? A. Can I  recall that last question « H'
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A, The railroad was open to Bergen Avenue. Q. On November 25th ? 
A. It was partly opened, but not to a regular width or depth, the same 
as the rest was. Q. Were they blasting anywhere along there at that 
time— the railroad— if so. tell where ? A. They were blasting between 
the magazine and Bergen Avenue.

C ourt— Who were? A. Mr. Burns was blasting at this time, using 
this oil. Q. The question was, were the railroad blasting. Do you 
mean to say the railroad were or they were blasting ? A. They were 
blasting on the railroad,

P la in tiff's  Counsel—Did Burns pay his board at your house? A. 
No, sir. Q. Who did ? A. It was paid by Messrs. Sage & Flanagan’s 
clerk. Q. State how it was paid ? A. I made out the bill of my board-
ers and handed it in, and got paid for all together. Q. What other 
boarders do you refer to ? A. I had some ten or eleven at that time 
along with him. Q. How were you paid ? A. I was paid my wages, 
board and all paid together. Q. Who employed you ? A. Mr. Sage 
& Flanagan. Q. At the time of Bum’s death was he in debt to you to 
any any amount, if so to what amount ? A. He was in del^t to me $82. 
Q. Was that ever paid you ? A. Yes, sir, I put it in with his board bill. 
Q. Who paid it ? A . Messrs. Sage & Flanagan’s clerk, making a dis-
tinction between the debt and the board. Q. How often did you see 
Mr. Lehlbach there? A. He was there most every day*; sometimes 
three or four days of the week, there pretty regular. Q. State, if you 
please, when he came there, what lie did, and when he went away ? A. 
He laid out the work there and took the estimates, as far as I could see 
what he did. Q. Was Colonel Shaffner ever there ? A. Yes, sir, he was 
always there; very seldom absent. Q. Did you ever see Col. Shaffner 
there ; if so, how often ? A. Yes sir, he was there most every day. Q. 
State, if you please, what Sage was doing when you saw him there? 
A. He superintended his contract, I suppose. Q. What did you see him 
do ; what did he actually do ? A. He did not do anything, in fact, any 
more than ■vvalk backward and forward and talk to his foreman; he 
done no work himself. Q. What was the name of the foreman that you 
saw him talking to ? A. Tlios. Nicholls. Q. What was Shaffner doing 
when you saw him ? A. He was there using the oil, Q. What else ? 
A. He superintended his part of it, I suppose. Q. How was this oil 
used? A. In regard to blasting? Q. Yes. A. They first drill their 
holes; when they drill their holes and .put the oil in, sometimes they 
explode it by fuse and powder; more times they explode it by a gal-
vanic battery. Q. How many holes would they charge and explode at 
oue time ? A. When they used the powder they would explode a dozen, 
sometimes eight, and sometimes only four. Q. What was this maga-
zine— the last one spoken of—made of; what were the materials? A. 
It was made of hemlock boards and hemlock plank on top, two course 
of three inch hemlock plank on top of it. Q. What was the size of it ? 
A. It is about twelve or fourteen foot square, I believe. Q. How did 
you get into it ? A. There was a door on one side— a door and window 
on one side— the rest of it was partly in the bank. Q. Had the door a 
lock on or not ? A . Sometimes I believe they used to lock it at night. 
Q. In the day time how was it? A. In the day time it was generally 
open. Q. In what condition was the window that you spoke of? A. 
The window was open, except a couple of slats nailed across. Q. Was 
there any one left in the magazine in charge of the oil ? A. Mr. Burns 
was in charge of it. Q. Was he in the magazine all the time ! A. No, 
sir. Q, How much of the time was he in the magazine ? A. Only 
when he wanted oil, or went after some material to use towards blast- 
ing. Q. How was the oil taken from the magazine to the place where

10
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it was exploded ? A. They took it sometimes in a half-gallon measure 
like, tin measure; sometimes they took it in a larger one, and sometimes 
in a smaller one. Q. What would they do with it when they got it to 
the holes they were about to charge ? A. They would put some of it 
in the holes. Q. What did you say they would do ? A. They would 
pour some of it into a hole, and then fix their other materials, and then 
charge the next one, and so o n ; they would charge until they got done 
charging. Q. Wliei^S would this oil be placed while they were pre-
paring to charge a second hole ? A. Placed close by where they charged 

10 the last one. Q. At the time that this oil would be there, where would 
the men be; at the time this oil was waiting to be poured in the second 
hole, where would the men be ? [Defendant’s Counsel objected to the 
proof of matters by a person not an expert. Objection overruled.] Q. 
Did you state where you were when the explosion occurred; if not, 
state Where you were ? A. I was coming up the railroad, about one 
hundred and fifty yards from the explosion. Q. What did you do 1 
A. I was sitting on a car, and I was sitting in that way, and I happened 
to be looking up when I saw the whole effects of i t ; I jumped off and 
ran towards the explosion. Q. What did you see when you got there, 

2 0  or what did you do ? A. When I got there I made for the door of 
where I lived, and it was blockaded with boards, irons, bricks and every-
thing that was round the blacksmith’s shop, or part of it round there, 
and in trying to get in I heard my wife scream a little ways from the 
door, and then I turned the other way. Q. Where did you go ? A. I 
went to my wife, where she was lying. Q. What persons did you see 
then there ? A . I was about the first that got there m yself; there was 
no persons there, except them that were killed and her. Q. Who were 
they ? A. Patrick Keily, Hugh McKenna, John Hicks, the two Mr. 
Millers and Mr. Cuff; the others I did not see, except a woman carrying 

30  a child in her arms. Q. Where was Burns ? A. Burns was all blowecl 
to pieces, so that nobody could find where he was! Q. Which ones of 
these that you have named were dead, and which living when you got 
there ? A. The only man that I saw living was one of the Mr. Millers 
and Hicks. Q. And the others ? A. The others were dead; Keily was 
not yet dead when I saw him. Q. The others were dead ? A. Yes. Q. 
Describe, if you please, the appearance of the blacksmith’s shop at that 
time ? A. The blacksmith’s shop was all blowecl away except one fire 
place and a couple of pieces of posts; one post I guess was whole, and 
one of the anvils laid on Hicks’ breast. Q. Where was Michael Cuff? 

¿A A. He laid close by the blacksmith’s shop. Q. Inside of where the 
blacksmith’s shop was ? A. No, sir, outside. Q. State the position that 
Michael Cuff laid with reference to where the blacksmith’s shop stood ? 
A. I think he laid about twenty or thirty feet from the end of the 
blacksmith shop. Q. In which direction ? A. Toward the ptoposed 
street, about twenty feet. Q. Was there any buildings between your 
house and the shop ? A. Yes, sir, there was a small shanty.  ̂ Q. How 
was that affected by the explosion ? A. One side was blown in, and t ie 
earth fell down into it. Q. How far was that from the place where the 
explosion occurred ? A. About sixty or seventy feet. Q. How did the 

5 0  explosion affect your house ? A. It drove the studding in about three 
inches from their place. Q. And how far was your house from the 
blacksmith’s shop where the explosion took place? A. About eighty 
feet, I guess. Q. Do you know how much of this nitro-glycerine was 
in the magazine at this time ? A. There was from ten to sixteen cans, 1 
guess ; between ten and sixteen, I think; some had been used; I guess 
there was ten cans full ? Q. You spoke of the position of Michael Cun. 
How long did Michael Cuff remain in that position,? A. I could not
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say, sir, about an hour, or an hour and a half may be. Q. W h o moved • 
him from that position ? A . I  don’t know who moved him. Q. W hen  
and where did you next see him ? A . I  saw him in the stable built bv 
Mr. Otis.

Court— Dead, I suppose ? A . Yes, sir.
P la in tiff's  Counsel— State as near as you can how Michael Cuff was 

injured ? A. There was about half o f one side o f his head blowed oft’ 
with several gashes and holes through him, all shattered like. Q. Do  
you know what became o f him after that, Mr. Scanlon ? A. There were 
two o f the men washed him and put the pieces o f his head together 1 0  
again, and he lay there until next day. Q. W hat occurred in the mean-
while between those times? A. Nothing occurred, I believe. Q. D id  
any one take charge o f him ? A. Yes, his brother, after the Coroner’s 
inquest ? Q. W hen was the Coroner’s inquest ? A. The next day, I  
believe. Q. D id  you see the Coroner there that evening or not ? A.
No, sir, I don’t think I did. Q. W hat Coroner? A . Mr. Warren, I 
think his name was. Q. After the Coroner’s inquest what became o f 
Mr. Cuff— the body o f Mr. Michael Cuff? A. His brother took him  
away. Q. W h at day was it, do you remember; what time o f day ? A .
It was about one o’clock in the day, I think, twelve of one o’clock, 2 0  
somewheres about in the middle of the day.

Cross-exam ined by D efen d an t's Council-—W h at is your business at 
the present time ? A . A t the present time I drive a horse and car. Q.
For yourself or in the employ o f some one. A . I  own the horse and 
car, m yself; in the employ o f Mr. Robertson. Q. Are you working on 
the railroad now? A . No, sir. Q. W hen did you leave it?  A . I  left 
it about the m iddle o f September last. Q. You  kept a boarding house 
about the time o f this accident, did you? A . Yes, sir. Q. A nd did 
work besides; what kind o f work ? A . A t the time o f the explosion I 
took the loaded cars out o f the pit and sent them down the hill. Q. By 3 0  
horsepower? A . No, sir, by leverage. Q. You had charge o f moving 
the cars that were filled with rock and dirt? /A . Yes, sir. Q  You  
were not near the place where the blasting was going on, very much ; 
you were moving back and forth part o f the time? A . Yes, sir. q ! 
How far did you move? A . Three hundred yards, I  guess; it was 
down the hill. Q. Down towards Newark Bay? A. Yes, sir. Q. 
Then you dumped your cars and came back again ? A . I  stopped the 
cars at the bottom o f the grade, and they took them on towards the 
bay, Q. How took them, on ? A . By horse-power. Q. Then your 
business was going from that place where* the rock and dirt was 4 0  
put in the cars, backwards and forwards, all the time? A. Yes. Q.
How did you move the cars ? A. W e start them by liorse-power, and 
then they run themselves on the hill. Q. Take more than one man, or 
could you manage one car by yourself? A. Sometimes I had a man 
with me, according to how many cars I had. Q. W h o employed you ; 
who. hired you? A. Mr. Nicholls hired m e; in Sage & Flanagan’s em-
ploy. Q. How do you know he is in Sage & Flanagan’s employ ? A.
Well, he is their foreman. Q. This path you speak of that ran along 
side, how did that run; along the railroad ? A . No, sir. Q. H ow did  
ft run ? A . It ran from alongside o f this bank o f dirt taken out o f the 5 0  
cut i then the path was on the side, towards the proposed street, o f this 
bank of dirt ; there was a very large bank of dirt between that and the 
railroad line. Q. Near to your place ? A . Yes, sir, right behind where 
I live. Q. You kept boai’ders there and worked on the railroad, did 
you ? A . Yes, sir. Q. Then there was a blacksmith shop on the sp ot; 
any other buildings besides that ? A . There were some shanties. Q. 
Occupied by the men? A . Yes, sir. Q. N o public buildings thereat
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• all belonging to outside people ? A. No, sir, not there. Q. The only 
street open there was Bergen avenue ; the only public street there ? A. 
Yes that was the only public street. Q. How do you know about this 
being a proposed street ; did you ever see it staked out ? A. I was 
there when Mr. Sage gave the carpenters orders to build those shanties, 
and he told them there was a street to run there, and to build them 
nearly 0n the line of it. Q. That is all you know of it ; that Mr. Sage 
ordered some buildings on that line ? A. Yes, sir. Q. But the build-
ings were those shanties you speak of; were not they? A. Yes, sir. 

It) Q°]y[r. Burns took charge of the blasting about this time? A. Not at 
the time the shanties were built. Q. At the time of the accident ? A. 
Yes sir. Q. Did you sell any.liquor at your house? A. No, sir. Q. 
Have any there at all ? A. No, sir. . Q. None there at the time you 
speak of, before this accident occurred ? A. No, sir ; not to my knowl-
edge. Q. You say that Flanagan & Sage had a contract with the Rail-
road Company ; how do you know that; did they ever tell you so ? A. 
He never did. [Plaintiif sCounsel objected. Court said the question was 
disposed of.] Witness— It was supposed by everybody. Q. And you 
supposed the same thing ? A. They worked there as contractors. Q. 

20 you  don’t know they had the contract or not ? A. I never saw 
their contract. Q. All you know is, it was supposed they had the
contract? A. Yes, sir. Q. You say the same thing about Mr. Shaflner ;
how do you know who employed him ? A. I heard Mr. Sage say he was 
to have a man come there to blast that rock with nitro-glycerine oil. 
Q. Heard him say he was to have a man come there? A. Yes, sir. Q. 
Did he say who the man was? A. By the name of Shaflner & Smith. 
Smith was in partnership when they first came there, and they dissolved. 
Q. Did you ever see their contract? A. No, sir. Q. Do you know 
whether they had a contract or not ? A. No, sir. Q. Who was this first 

30 magazine built by, the first one that was put up there ?_ A. The first oil 
come there was put in a hole in the ground. Q. That is not answering 
my question. You said there were two magazines jout there. . ”  ® 
built the first magazine ? A. It was not built at all ; it was a hole in the 
ground.

C ourt— The second was called a permanent magazine ; the first ne 
spoke of was a hole in thè ground. # : . .

D efend an t's Counsel— There was only one magazine built ? A. 
Only one, sir. Q. The oil was brought in a buggy, you say ? A. x es, 
sir. Q. By whom? A. By one of the men that worked on the rail- 

40 road ; his name I disremember now. Q. More than one can ? A .  Three 
or foilr ; I can’t say which. Q. The man worked on the railroad you 
say ; did you ever see him work on the railroad before ? A. I saw him 
work there. Q. Are you sure, as many as three cans ? A. Yes, sir. 0- 
Is that man working there now ? A. No, sir. Q. Where is he gone. 
A. I don’t know, sir. Q. When did you see him last ? A. I met lnm 
last in New York ; I don’t know how long ago it was ; nor do I remem-
ber his name. Q. Were those larger sized cans ? A. I can’t say whether 
they were the same size of the others or not. Q. Did you examine at 
all? A. No, sir. Q. Where were you standing when they came ? A .t  

50 was standing in the pit ; saw a man carry them. Q. How far was this 
hole from the pit ? A. It was about twenty or thirty feet from the edge 
of the bank, I think. Q, Have you ever been engaged yourselt in 
blasting ? A. No, sir, not by oil. Q. Ever engaged in drilling t A; 
Yes, sir. Q. Where were they blasting at the time this oiljwas brougnt 
in this buggy— what part of the road ? A. They were blasting between 
where the magazine stood and Bergen Avenue. Q. And you wereworK- 
ing at that time in pit, were you? A. I was, sometimes. Q. At tne
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time'the oil was brought in you say they carried it to the hole and put 
it there, and you were working then at the p i t ; how far. off was the 
hole from where you were working ? A . There was quite a slope to the 
railroad bank ; it would make some difference from the bottom o f the 
cut to the top. Q. Give us the rest o f it ? A. It might be forty to 
fifty feet away from it.

C ourt— That is the hole ? A . Yes sir.
D efen d an t's Counsel— H ow far was the hole where the stuff was 

put from the face o f the rock where they were blasting ? A . It was 
very nearly opposite where they were blasting. Q. How far off? A . 
About fifty feet or so. Q. Quite sure o f that ? A . I  am not sure o f any 
measurement at a ll ; I only suppose it. Q. W as it as far as across this 
court room ? A . Yes sir, I  think it was. Q. Further? A . I  don’t 
know that it was much further. Q. How long had you knowrn Burns? 
A. I  knew him about two m onths; I  was acquainted with him. Q. 
Did you know him before he came to work there ? A . N o, sir ; never 
saw him until I  saw him there. Q. D id he board at your place while 
he was there ? A . No, sir. Q. H ow long before the accident did he 
come to board at your place ? A . About six weeks. Q. Where did he 
board before that ? A . He boarded with Mr. Hicks, one of the men that 
was killed. Q. D id Mr. Hicks have a place on the same road there ? 
A. Yes, sir. Q. Hicks also worked on the road? A . He was a black-
smith, s ir ; done blacksmithing for the road. Q. W hat was Burns in-
debted to you for to the amount o f $82 ? A . Money I loaned him, sir. 
Q. Loaned one time, or were you in the habit o f loaning to him ? A . I  
loaned it to him in three different sums. Q. You say you presented 
your bills to the clerk; did you ? A . Yes, sir. Q. W hat is the clerk’s 
name ? A . Mr. Hinckley. Q. D id he ever refuse payment o f these bills 
on any occasion ? A . N o, sir. Q. How do you make out your bills ? 
A. I  put down the man’s nam e; put down his amount o f board; what 
his board come to. Q. Get it certified by any one, or just pass it to the 
clerk ? A . Just pass it to the clerk. Q. W h o told you to go to the 
clerk to get those bills paid ? A . W hen I  first went on the road, I  in -
quired for who would be responsible for those men’s boards, and I  was 
told by Mr. Gomersall to make out my bills in this way, and hand them  
in, and they would be paid, the money would be deducted from the 
men’s wages.

P la in tiff's  Counsel— W h o ' told you this ? A . Mr. Gom ersall; he 
kept a store at the time.

D efendant's Counsel— H ow did you know what men to take in as 
boarders? A . I  took men that I  .saw working on the road. Q, You  
saw them working on the road, and then took them as boarders ? A . 
Yes. Q. It did not make any difference what kind o f work they did ? 
A. No, sir. Q. W as Mr. Gomersall working on the road at that time? 
A. No, sir, he kept the store. Q. W h at store was it ? A . It was called 
the Newark and New York Railroad Store. Q. That is the reason you 
took Bums in, was it ? A . Yes, sir. Q. Y ou  don’t know how Burns 
came to work there, do y ou ; do you know who hired him ? A . H e was 
first hired—  Q. Were you present at the time ? A . No, sir. Q. You  
don’t know except by hearsay ? A . That is all.

Re-exam ined by M r. Ransom , o f  P la in tiff's  Counsel— How many shanties 
were built on the four-acre lot? A . Six, sir. Q. Were they all occu-
pied ? A . N o, sir ; there was one that was not occupied at the time. 
Q. Five were occupied ? A . Yes, sir ; one that was blowed in was not 
occupied. Q, Occupied by families ? A . Yes, sir. Q. W as this four- 
acre lot fenced in at all, or all open to the street ? A . It was fenced on 
one side. Q. W hich side ? A . On the north side of the proposed
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Street. Q. Where these shanties stood was it fenced in front of the 
shanties ? A . N o, s ir ; it was quite an open field there, and the fence 
was some two hundred feet from the shanties; somewhere about that. 
Q. W hich way was the fence, toward the railroad from the shanties ? 
A . It was beyond the shanties from the railroad. Q. So that there was 
a space o f how many feet between these shanties and the fence you speak 
o f f  A . I  think it is close on two hundred feet, from the shanties to the 
fence in front. Q. From the shanties to Bergen Avenue, was there any 
fence between them and Bergen Avenue, or was it open. A . It was 

1 0  open from Mr. Newkirk’s fence to a house that stands on the railroad 
premises. Q. ■ It was all open from the shanties to the Avenue? A. 
Yes, sir. Q. Were these shanties occupied by the workmen on the rail-
road? A . Yes, sir. .

D efen d an t's Counsel—  Only a fence on one side ? A. Yes, sir.
P la in tiff's  Counsel— T h e  fence is on the northeast side o f the proposed 

street. W h o  built that store there ? A . I  don’t know, s ir ; it was built 
before I  came there. Q. D id the workmen trade at that store princi-
pally ? A . Yes, sir. Q. W ere'the bills made at that store taken out of 
their wages ? A . Yes, sir. Q. This blacksmith’s shop blown up, was 

2 0  that the shop H ick’s worked in ? A . Yes, sir, the same shop. Q. Who 
built that shop? A . The shop was built before I  come there, sir. *4. 
Y ou say it was called the railroad office, the shop blown in ? A. The 
work o f the railroad was done in it— shoeing horses, &c. Q. Was there 
any other work done in it?  A . A ll the blacksmith w7ork needed was 
done there. Q. Needed about the railroad? A . Yes. Q. Any work 
outside o f the railroad work done in the shop? A . N o, sir; I dont 
think there was. Q. Do you know who employed Hicks, who worked 
in the shop ? A . I  could not say who employed him. Q. Was there 
more than one blacksmith working in the shop ? A . Yes, sir. Q. Who 

30 was the other? A . Mr. Simmons and Patrick Keily. Q. Keily was
killed? A. Yes, sir. ' . , , n » -o-

Court— Simmons, Keily and Hicks worked in the shop ? A. res s .
P la in t if fs  Counsel— W as Simmons in the shop at the time of the ex-

plosion? A. Yes, sir. Q. W as Iiq  killed? A . N o, sir. Q. Where is 
he now ? A . I  don’t know, sir, where he is. Q. Do you know who 
employed him ? A . N o, sir. Q. W hen you speak o f Sage & Flanagan 
having a contract, do you know anything about their having a contract, 
to your own knowledge ? A. Nothing more than to see thern on the 
works. Q. You merely supposed they had a contract? A . Yes. h - 

4 0  You don’t know o f the arrangements they made with the company, do 
you, or whether they made any ? A . N o, sir. Q. You speak 01 e 
Engineer being there on an average two or three times a week, wna 
would he do about the work, when he was there, give any directions f 
A . He staked out the work. Q. D id he give any directions as to hoi\
it was to be done ? A. I  can’t say. , . \ ' a , ;„

Re-cross—Explain how this shop was constructed just before tms acci-
dent took place ; was there more than one apartment there? A. 
was an addition built to it before this explosion. Q. How large . a . 
Some twelve or sixteen feet, thereabouts; may be eighteen teet. VI- 

50 Eighteen feet square ? A. Yes, a space, it is about that. W .
thing was destroyed ? A. Yes, sir. Q. Were you able to tell wlieie tli 
explosion originated in the old part ?

C ourt— That is not coming out of their examination. . r
D efen d an t's Counsel— Who built the addition you speak ot b  a . 

don’t know, sir, who built it. Q. You don’t know who built it i 
No, sir; I  could not say, it is about like the contract. „ .

C ourt— Mr. Scanlon, do yöu know where Mr. Cuff was employed 5



No, sir. Q. What kind was the blacksmith’s shop? A. The black-
smith’s shop was all. enclosed together, and all one inside single room.
Q. There was an addition built to it ? A. Yes, sir. Q. Any partition 
between the old and new house? A. No, sir. Q. Which part did 
Burns Work in ? A. Bums did not work in any part.

Jo h a n n a  Sc a n l o n , sWorn and examined by plaintiff's counsel:
Q. Are you the wife of Mr. Scanlon, who has just testified ? A. Yes, 

sir. Q. Living with him, keeping boarders as described ,by Mr. Scan-
lon? A. Yes, sir. Q. Do you remember this man’ Thos. Burns? A. 
Yes, sir. Q. Did he board with you? A. Yes, sir. Q. State what you 10 
knovv about Thomas Burns having been drunk on any occasion previous 
to this accident, within six weeks thereafter, if you know anything ? A.
I saw him, Thos. Burns, drunk three times, the same as my husband did;
I saw him drunk the Sunday before the explosion. Q. Do you mean 
two other times besides that Sunday ? A. Yes, sir; I only remember 
once besides that Sunday and the day of the explosion. Q. You called 
one time one, Sunday two, and day of explosion three? A. Yes, sir.
Q. When did you first see Thos. Burns on Sunday, 25th of November.
A. I think it was about 8 o’clock; dinner was all over, and I was lying 
down, and I was called out to wait on him. Q. What was his condition 20 
then ? A. He seemed to be in a bad temper; he got angry with me and 
went right out. Q. State as to his condition, as to being under the in-
fluence of liquor ? A. He was under the influence of liquor. Q. Do 
you mean to say that he was drunk, then ? A. Yes, sir. Q. Did you 
see Col. Shaffner about the grounds that afternoon on Sunday ? A. No, 
sir, I did not; I had not been out doors much that afternoon. Q. What 
was the condition of Burns at 6 o’clock on that Sunday afternoon; A. | 
He had his little supper, that is not much, and after his supper was over 
he wanted the men to get ready and go out to work—[This evidence 
was overruled]—he was very stupid ; at the supper he poured his tea g() 
out on his plate, for a saucer. Q. Was he drunk at supper time ? A.
Yes, sir; I was very glad to see him away from the table. Q. Do you 
know about what time he went to bed on Sunday night ? A. I could 
not say, sir ; it was soon after that, though. Q. What time do you have 
supper on Sunday. A. Generally about 6 o’clock. Q. What time did 
you see Mr. Burns on Monday morning ? A. He.had his breakfast. Q. 
What time was that ? About 6 o’clock, for the men to be to work at 7; 
before 0 sometimes. Q. What was his condition then ? A. He was 
quite sober, I expect; I did not take much notice ; he slept all night I 
suppose. Q. What other times did you notice Mr. Burns in the forenoon 4.Q 
of that day ? A. I don’t remember to notice him until dinner time, he 
was drunk again. Q. At dinner time drunk again ? A. Yes. Q. What 
time was dinner? A. After 12 o’clock. Q. When did you see him 
again after dinner ? A. He came in about 3 o’clock, I should think it 
was; I suppose it to be, and he told me he would go and lay down for 
an hour; he told me to call him in an hour’s time; he was hardly able 
to go up stairs; then I did not call him in an hour’s time, Q. That was 
about 3 o’clock? A. Yqs, sir; it may be before 3. Q. He was then 
liaydly able to go up stairs ? A. Yes, because he was so stupidly drunk; 
he was hardly able to speak. Q. Did you call him ? A. No, sir, I did k a  
not. Q. State what else you know ? A. I went and looked at his °  
watch ; he left it on the table, and it was an hour and ten minutes ex-
pired then, he had been lying down; I went to my work and Mr. 
Nicholls came in in a few minutes. Q. Who is Mr. Nicliolls ? A. Mr. 
Sage’s foreman. Q. He was the one your husband spoke of? A. Yes, 
sir, and he had an order— Q. He came in; what did he have ? A.
An order for the oil j an order for oil from another man that was after oil.
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Court—What do you mean by he had an order? A. A written order 
from Mr. Shaffner, as I heard by another man.

Plaintiff's Counsel—He had some written order; what did he want ? 
What did he say to you ? A. He asked me if Burns was iD, and I said 
yes, he was lying down, and he told me to call hiin, and I said he had 
not better call him, that he was drunk, and he said he would have to be 
there, that there was a man outside—

Defendants Counsel—Nicholls asked if Burns was in? A. Yes, I told 
him he was; I said he had better not to wake him, that he was drunk ; 

10  he said he would have to come, to get up ; that there was a man outside 
for some oil, and that he would have nothing to do with it himself.

Plaintiff's Counsel—What else happened ? A. Then I went up stairs 
and looked at Burns ; he seemed to be so sound asleep I did not want to 
call him; I came back again, and Mr. Nicholls went up himself and 
called him; he, woke him up and he came down, Burns did, both 
Nicholls and Burns, and I got him some water to wash him ; then when 
he was done washing, he turned round and asked me how did he look ; 
1 told him, just as I thought, that he looked very bad and drowsy ; then 
he told me that he was going to fill that oil, and he knew that he was 

20 going in danger of his life—[Defendant’s counsel objected to evidence 
of conversatioh—objection overruled. Q. Go on Mrs. Scanlon ? A. I 
told him if he thought so he was very foolish to do so, if he thought he 
had too much liquor taken; I told him he was foolish to have anything 
to do with it if he had any liquor taken. Q. What did he say before 
that ? A. He said if he was in his sober senses it was dangerous. 

Defendant's Counsel—Did he say that or not ? A. He said it.
* Plaintiff's Counsel— Co on, Mrs. Scanlon? A. That is the last I seen 

of him; then he went out. Q. How long after that time before you 
heard the explosion ? A. It could not be more than fifteen or twenty 

30 minutes ; I am not sure how long, Q. Just state in a few words what 
you know of the results of that explosion; you did not see Burns at the 
time the explosion took place or immediately before it? A. That was 
the last time I had seen him. Q. Tell what you know of the explosion ? 
A. All I know about the explosion, that I was knocked senseless myselt 
and my leg nearly cut off; I could not tell much what I had seen, for I 
don’t remember anything I had seen. Q. Where were you at this time? 
A. I was just entering my own door. Q. Were you on the side of your 
house away from or towards the blacksmith’s shop ? A. Towards the 
blacksmith’s shop just at the door; the door of my house stood on the 

40 side of the blacksmith’s shop. Q. You speak about having been knocked 
senseless; when you came to yourself where did you find yourself? A. 
I was on my own door; the first knock I got, when my leg was cut, I 
fell right down and did not know what happened, and then I seen a man 
run, and I thought I should run after him, and I stood up and I ran a 
few steps from the door, and then I was knocked down again, and did 
not know where I was for a few minutes; did not know night from day; 
it could not be but a few minutes when I come to myself.

Court—What do you mean by your leg nearly cut off? A. 'I had my 
leg very badly cut; I was under the doctor’s care all winter. Q. Do you 

50 know whether anything hit you or not, on the leg ? A. I know some-
thing hit me, but I don’t know what ? Q. When you ran and fell the 
second time ? A. I was hit on the back when I fell. Q. This was the 
second time ? A. I thought I was killed, cut in two halves, and my 
head was hit. .

% Cross-examined by Defendant's Counsel—How long did Nicholls stay a -
your, house, Mrs. Scanlon, at the time he came there? A. Not long, 
while he was handing the note to Burns, Q. How long did the other



man stay; was there another man with Nicholls? A. No, sir, he did 
not come into my house with Nicholls; he was outside. Q. The other 
man ? A. I did not see the other man, but I understood he was outside. 
Q. Did not look at him ; you would not know him if you should see 
him again ? A. No, I did not see him. Q. Was this man outside a 
stranger, the man after the oil ? A. I don’t know, sir, whether he is a 
stranger there or not. Q. Nicholls said he would not have anything to 
do with him ? A. Yes, sir. Q. Why not, did he give any reason ? A. 
No, sir, I did not ask him. Q. Give his language as near as you can 
when he first came to the place ? A. fie asked me if Burns was in; I 
told him he was. Q. What did he say he wanted to see him for ? A. 
He said there was a man outside wanted some oil, and he should get it 
and measure it. Q. Did he say what the man wanted oil for ? A. No, 
sir, he did not. Q. Then Nicholls went away after that? A. He went 
away after he called Burns up. Q. He talked with Burns some ? A. 
Not much; I did not understand anything he said to Burns, whether he 
talked to him or not. Q. You did not see where the man outside went 
to, I suppose ? A. No, sir. Q. Nicholls was Sage’s foreman, I think 
you said ? A. Yes, sir, so I heard. Q. Have you bx’ought any claim for 
your injuries against the company; have you made a claim against them 
for your injuries ? A. Yes, sir, I think I did.

Plaintiff's Counsel—You have not brought any suit ? A. No.
Mic h a e l  Sc a n l o n , sworn and examined by plaintiffs counsel:
Q. Are you a brother of the first witness ? A. Yes, sir. Q. Have you 

ever been employed at the place spoken of in Bergen ? A. Yes, sir. Q. 
What was your business ? A. I was driving horses. Q. Who were you 
employed by ? A. Mr. McLaughlin, foreman, was the first that em-
ployed me; he was supposed to be employed by Messrs. Flanagan & 
Sage. Q. Did you know Thos. Burns ? A. Yes, sir. Q. State whether 
or not you ever knew of his being drunk previous to the 24th of Novem-
ber, 1864—that was Sunday. A. Yes, sir, on the 23d me and him .went 
to New York. Q. I asked if previously to Sunday, which was the 24tli 
of November, you ever knew of this man Thos. Bums being drunk ? 
A. Yes, sir. Q. State what you know ? A. He was drunk; me and 
him came fx*om Hudson City; we came along Bergen Avenue, on the 
24th. Q. If previous to that Sunday you ever knew of his being drank ? 
A. No, sir. Q. State what you know, if anything, of Mr. Thos. Burns, 
or being drunk, Sunday 24th of November ? A. Yes, sir ; he was drunk 
on the 24th of November. Q. State what you know about it? A. He 
and I came fx’om Hudson City along Bergen Avenue; he fell down a 
number of times. Q. What time did you leave Hudson City ? A. 
About 2 o’clock. Q. Had you been drinking in Hudson City ? A. Yes, 
sir; he fell down numbers of times coming home from Hudson City to 
Bergen, two or three times. Q. What time did you get to Bergen ? 
A. Between three and four o’clock. Q. Did you have anything to drink 
on the way ? A. No, sir. Q. When you got to Bergen did you see Col. 
Shaffner, there ? A. We passed by the glycerine place; we passed by a 
little ways, and he drove up with a horse. Q. Passed by the glycerine 
magazine, you mean ? A. Col. Shaffner drove up in a light wagon and 
one horse; he asked Burns for the keys; at least Burns told xne so. 
[Overruled.] Q. You saw Shaffaer talking with Burns ? A. Yes, sir. 
Q. Did you see them near the magazine ? A. Not near the magazine ; 
near the place where they kept fuse and such as that.

Court—Where were they talking ? A. Near the place where they kept 
fuse into it and steel and hammers.

Plaintiffs Counsel—About what time was that, on Sunday afternoon ? 
A. About three or four o’clock. Q, Was Burns drunk then ? A. He
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was drunk then. Q. Did you see Burns again that afternoon or even-
ing ? A. No sir, I went in and got the keys and handed them to Burns. 
Q: You went where ? A. To my brother, and got the keys of this barn, 
or whatever it was. Q. You mean the magazine ? A. The place they 
kept steel in ; I gave them to Burns; they went into the bam awhile. 
Q. What did he do with them ? A. He gave them to Mr. Shaffner. Q. 
Had he any other keys besides these ? A. I could not say was it two 
or three or one keys on the ring; there was one, I am certain of that; 

-jq I can’t say how many more, or whether any more. Q. Where did you 
v see Burns and Shaffner together on that day ? A. I saw them no more 

that day. Q. Did you see Burns again that day ? A. I could not recol-
lect ; I sat down in the chair and got asleep, and when I woke up Burns 
was in bed. Q. Did you see Burns next morning ? A. I saw him next 
day. Q. What time ? A. I saw him go to work at 7 o’clock, and saw 
him all day long. Q. Did you see him about the magazine on that day ? 
A. I passed by the magazine and Burns was round there, and he hallooed 
after me. This must be between ten and eleven o’clock, I think it was. 
Q. It was on Monday ? A. Yes, sir. Q. You passed by the magazine, 
and he hallooed at you; what happened ? A. I went in there, and I 
took a drink of whiskey along with him. Q. Who furnished the whis-
key ? A. I could not say, sir. Q. Who offered it to you, I mean ? A. 
Mr. Burns. Q. You did not offer it to him; where was that? A. In 
the magazine house where the glycerine was. Q. I understand you to 
say, he asked you in to have a drink ? A. He hallooed at me, and I 
came back, and he brought out a bottle of whiskey, a quart bottle, per-
haps half full; he dug it out of the sand.

Court—He brought a bottle of whiskey out of the sand ? A. Yes, 
sir. Q. Whereabouts ? A. In the magazine house; he handed to me 

_ to take a drink out of it. Q. State how he got it put of the sand ? A. 
He put down his arms in the sand; he knew right well where it was. 
Q. Covered up was it ? A. Yes, sir.

Plaintiffs Counsel—What time wras this, did you say ? A. Between 
ten and eleven o’clock in the forenoon. Q. Did Burns drink himself? 
A. I could not say whether he drank himself at that time. Q. Did you 
see him again on this Monday ? A. Yes, sir; I saw him standing out; 
I saw him all along until afternoon, when he went in to sleep. Q. What 
would you say of his condition in the afternoon when you saw him ? 
A. I thought.every minute that I would see him fall down from the top 

• of the ledge; he was rocking up and down like a cradle when I saw 
40 him. Q. At the time of the explosion, did you see that ? A. I was 

coming up on the car along with my brother, me and him I suppose was 
the two first there. Q. Did you see these men dead, your brother has 
testified ? A. Yes, sir, I saw them lying there, but I could not tell one 
from the other; they looked all black to me, like colored men. Q. How 
far off were you from the explosion when you saw it ? A. It was be-
tween one hundred and fifty and two hundred feet, perhaps more, I 
could not say exactly. Q. How much you say ? A. Between one hun-
dred and fifty and two hundred feet. Q. You were not where you coulcl 
see Burns at the time of the explosion ? A. I was down in the hole; the 

o0 bank was up over me, between that and the blacksmith’s shop. Q. Are you 
able to fix the location of the magazine you have spoken of ? A. I don’t 
know, sir, as I am. Q. On which side of the railroad was it, about the maga-
zine? A. It laid north of the railroad. Q. How far from the railroad? 
A. I think about seventy-five feet. Q. Which way from Bergen ? A. 
West. Q. Was it between the railroad and Bergen Avenue or beyond 
the line of the railroad. Do you know what has been spoken of as the 
proposed street ? A. I don’t know anything about that. Q. Do you



know where the line of shanties is ? A . Yes. Q. Was it between the 
line of shanties and the line of the railroad ? A. This magazine it laid 
a kind of west of those shanties; Q. About how far was it froin the 
blacksmith’s shop spoken of ? A. About three hundred feet. Q. Was 
the blacksmith’s shop and magazine on the same side of the railroad ?
A, Yes, sir. Q. How near did I understand you, to the railroad, was 
this magazine ? A. About seventy-five feet. Q. How near to the rail-
load was the blacksmith’s shop ? A. That might be one hundred feet • 
there was a kind of hill of dirt there. Q. How far from the black-
smith s shop was the nearest shanty ? A. It might be fifty feet, or it 10 
might not be so much. Q. These shanties, do I understand are they in 
a line ? A. There were some in a line, one in the rear and one. further 
down again. Q. Were you there when the blacksmith’s shop was built ?
A. I  wras, when they repaired this shop Mr. Shaffner is supposed to have 
put u p ; I  was not there when the other one was put up. Q. This black- 
smith’s shop, were you ever in it after it was completed ? A . Yes, sir.
• >.as n̂ŝ e like one shop ? A. Yes, sir, there were two fires in 
it. Q. Was there any line of fence along Bergen Avenue, at this point, 
or was it open between Bergen Avenue and these shanties which you 
have spoken of? A. There was no fence between Bergen Avenue and 90 
those shanties. Q. Anything to prevent a person from walking up from 
Bergen Avenue to the shanties ? A. No, sir, there is no fence or wall 
there Q. Here is a map, supposed to be of the property; here is Ber-
gen Avenuê  and here is the line of the railroad. Locate as near as you 
can where the magazine was ? A. The magazine was further down this 
way. Q. Do you know anything about digging a hole for depositing 
some of this oil ? A. Yes, sir. Q. Tell what you know ? • A. I helped 
to dig this hole. Q. State what did you do, and under whose direc-
tions ? A. Mr. Sage came and called two or three of us to bring the oil 
irom the office; it laid out along by the oflice, I think in front of the qa 
oltice door, if I am not mistaken; he came and called us to carry it 
down and he came along with us. Q. Down where ? A. Down this 
row; along by a row of apple trees. Q. To the hole ? A. Yes, sir. Q.
Was the hole dug then ? A . N o, sir, we dug it afterwards., Q . To a 
place where he directed you to stop ? A . Yes, sir. Q. N ow tell what 
happened ? A . W e  laid down the o i l ; we dug the hole, and placed in 
tile o il ; I  think we put some rails and brush over this hole. Q  Mr 
Sage remaining there all the tim e? A . Yes. sir. Q. W h o else was 
there, i f  anybody ? A . These men who carried ¿ow n the cans, Q. How  
many cans you carried down ? A . I  am not certain whether two or a a 
three Q. It was in cans ? A . Yes, sir. Q. W hat was the size o f the U 
cans i A . I  could not say how much they contained. Q. Were they as 
high as these ? A . I  should suppose they were as high as that. Q. 
juaking a can about that size (18 inch cube) ? A . Yes. Q. W hat were 
they made o f? A . Tin. Q. How were they in the top— tin cover ? A . 
i don t know how the cover was on. Q, W as it all closed up like a sar-
dine box ? A. I  could not say. Q. Were these pretty heavy ? A . Yes. ,
VJ. How much do you think one of them weighed ? A . I can’t say. Q.

id you carry the load ? A . I  did part o f  the ways, and Mr. Sage told  
another man to help me with it, and be careful not to hit our feet k a  
against it. Q. D id Mr. Sage say why you should not hit your feet 
against it?  A . He said no more. Q. How did you carry this, Mr. 

canton ? A . Carried it in the hand. Q. There was a handle to it on 
fiT ,  e?  A - Yes- Q- You took one side and the other man the 

j er ? A . Yes. Q. Do you know about how long that oil remained 
n the hole? A . I  don’t sir. Q. Do you know anything about the other 

magazine, the digging o f it, or how directed to be made, or anything ?
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A . No, sir. Q. D o you know that such a magazine was dug? A . I saw 
it digging there; saw a man working at i t ; I  don’t know whose orders 
it was worked by, or anything else about it. Q. D id you ever see the 
engineer o f  the railroad company there ? A . Yes.' Q. W hile digging 
the magazine ? A . I  don’ t know as I  saw him there this tim e; I saw 
him there sometimes. Q. You say you saw the engineer at the maga-
zine, was it while digging or after it was dug ? A. I  saw him round 
there several times, but I  don’t know that I  saw him the same day this 
was built. Q. W hat was he doing round there ? A . I  could not say,

1 0  sir. Q. W h o did you see round there ? A . He had a man to carry poles 
with him, named Pat, I  believe, and he is always travelling with him. 
Q. H ow  deep was the second magazine below the surface o f the ground ? 
A . It was level in the front where the door w a s; I  think it was about 
level, and it was into a bank the back part o f it. Q. About how square 
was it ? A . I  could not say. Q. W as it as wide as from me to you ? 
A . Yes, sir, it m ight be wider than that, I  think. Q. W hat was Mr. 
Burns generally doing round the work ? A ; He was general foreman 
over those men, and blasting with this o i l ; first he came there as a 
rockman.

2 0  Defendants Counsel— You say he was foreman o f the men at the time 
o f the blasting? A . Yes, at the time o f the explosion.

Plaintiff'1s Counsel— How long did he work as a quarryman ? A. I 
don’t know, whether he might have worked a week or two weeks. Q. 
How long did he work as a foreman ? A . He might have worked as 
much as two months, until he got killed ; I  could not say how long. Q. 
D id you see Col. Shaffner round the works? A . Yes. Q. What was 
he doing ? A . I  could not say what he was d o in g ; he was ordering 
about the rock, about the o i l ; he was ordering his foreman whatever 
he wanted to do.

8 0  Defendants Counsel— W hom  do you mean, Bum s ? A . Yes, sir.
Court— Ordering Burns to do what ? A . Putting inthe oil, one thing 

or the other.
Plaintiff's Counsel—  Used he call Burns his foreman ? Do you know 

he is foreman except what was told you ? A . Nothing except what lie 
himself says; he said he was employed by Shaffner. Q. Col. Shaffner, 
how often was he there ? A . He might sometimes be away three days, 
and sometimes around every day, or two or three days. Q. Did you see 
Mr. Sage? A . Yes, sir. Q. How often was he there? A . He used to 
be generally always there. Q. W hat was Mr. Sage doing? A . He was

4 0  walking round, walking boss. Q. W h at do you mean by that ? A. 
W alking round, ordering the men whatever he wanted done; I  don’t 
know whether he had anything to do with the rock or not. Q. Did you 
see this man 1 .1 . Flanagan ? A . I  saw him there, yes sir. Q. What 
was he doing there? A . He was just the same as Mr. Sage, I suppose. 
Q. W as he walking round the same ? A . Yes, he used not be there as 
often as Mr. Sage. Q. D id you see the engineer, Mr. Lehlbach ? A. 
Yes, sir, that is him with the paper. Q. W hat was he doing ? A . I don’t 
know, sir. Q. W h at did you see him doing? A . He used to have 
poles, or stakes, one thing or another; I could not say what he was

5 0  doing, surveyor, I suppose. Q He was there about the works, often ? 
A . Sometimes pretty often, and sometimes he would not be there for a 
day or tw'o. Q. W as he as often as three or four times a week? A. 
Yes, or sometimes not twice a week. Q. Where were you paid for your 
labor? A . Paid in the office. Q. You have heard your brother describe 
where he was paid by Burns for board? A. Yes. Q. Were you paid 
in the same place ? A. Yes. Q. Do you know about this  ̂ store that 
has been spoken o f?  A . Yes, sir. Q. D id you ever buy articles there
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A. Yes, sir. Q. hat was the practice in regard to tour pa-yin«- for 
those articles ? A. You could get whatever you wanted there; tliecon- 
tractor is responsible for them. Q. Tell me how you paid for it Did 
you give them any money ? A. I never paid them at all. Q. It was 
deducted from your pay ? A. Yes, so much they stopped-whatever 
the value you get. Q. Did you board with your brother ? A Yes sir 
¡E*??!? WaS boaVd paid ? A> He went and Sot the board; I never 
Mi- ffi^kley g' Q‘ was the man who did this paying? A.

Gr^s-exttmined l>y Deftendant's Gounsel~\\T\iSit was that place there 
shon? thAJ T>ept thu f̂ Se and steel the same placets the blacksmith’s 
n vrL f ’ ■) waŝ between Newkirk’s fence and the blacksmith’s shop.

f fl°m tbe Slop ? A- 14 might be forty feet. Q. Then you 
Mr ShSS® S°fme W01\m̂n on that part of the blacksmith’s shop which 
was that ? 17 UTiUPh,Wl at -Tf6 tbey d°™g-what hind of building 
Td steel ? A * i  blacksmith’s shop. Q Where they kept the fus! 
der there? a' ^  was put UP &r the use ot a barn. Q. Keep any pow- 
0 One stLv̂ * a f  Sa7 whether they kept powder there or not.
0 WmS S  h  No, sir; there was a floor up stairs, a kind of loft, 
side n?ett5 w^fStf°ye<? thT\ tl“ e of tbe explosion ? A. There was one 20 Cor St°V,e I believe. Q. What were those men doing on
4° VShaiflaf S part of the blacksmith’s shop—did not you sav Col Shaflher had part of the blacksmith shop ? A. Yes, sir Q w  J e not

Who" S t  7 V h% V *  A‘ He had a blacksmith and Q
[Objected to ?-haffnCr; 8UPPosed ifc. was him to have them.renaWnttlio’ , 0bJeCtion overruled.] Q. Did not you say they were
in? about thtt h tLWhl°h Ml\ ®haffaer P"t up ? A. No, sir, I said noth- 
addition ? a ?  7?? putting an addition to it. Q. How large an 
r>r> „^°ai A> 1-t might be eighteen by twenty or twenty bv fifteen G
ner built ?t°WTWh°i1iUlltfthat addiiion ? A* 11 was supposed Mr. Shaft’- 30 
at thttime l * ¥  exactly* 8* Did you see bim ™ Rd thereknow of o ThSVT '  I/ iever saw him round there at the time, as I 
down w i TJ - hole where you buned the first cans you carried 
wards built ? °X VIthat fr°m, ? e place where the magazine was after- 
straiAf 2?*? Al Ifc was .nght over across the railroad; it was not
sideof the cut ™  ^  °f WGSt aCr0SS the railroad> on the otheJ

Befend^r^ ¿pposi7te 8Jde. *om the magazine—the hole ? A. Yes, sir. 
west O ? h /  eZ~ WhlCh Slde was that ? A- It lay a kind of north-kinri Hf lbe “ agazine was on the north side ? A. This was built a 40 
north l T T l ed aC1'0SS the railroad- Q* The magazine was on the 
S t f  o tbei(,Cut> and tb? \°le 0a south side ? A* Yes, s™, She 
spot ? A No si? /S'vi866 ihe b.̂ ggy that brought up these cans to the 
that afternoon’ T 1 d d “ k VfVS 8  You say that Burns had whiskey 
Sunday? A VpIa fuP°flb0thihai beei1 drinking s°me on the 24th, 
ale; I did not ririVv bad Seen dnaklug 80me’ but nothing stronger than 
Q. Younotirptii1 ? hfluor; I drank ale, cider, and such as that. 
sm ell7ri fidn ? f  condition? A. Yes, sir. Q. Did his breath 
How wpr«V d 1 knQ°w, but his knees was kind of out of shape. O.
Q. You drank A\They are aiways as good as they are now.’

Edwakd i  nGXt nV°rniDi?’. did not you? A- Yes, sir.0 Whnt • 0STER> sworn and examined by plaintiff’s counsel: 
about Oii«L -youir na>ue ? A. Edward P. Foster. Q. Do you know 
Yon wo s accident we have been examining about ? A Yes sir O
« ; oeuedo Cat?A A- Y C *J 6«
during the month of at ' aX̂ 7 dn s’ SIr‘ Q- At what time that year, g tne month of November were you there ? A. It was my brother

50
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Was employed to do that, but he was sick that day, and I was in his 
place, the 25th. Q. Had you done work before ? A. Yes, sir. Q. Who 
had you done work for ? A . Flanagan & Sage. Q. Who had hired 
you; was it Mr. McMellan? A. No, sir; it was Patrick McLaughlin. 
Q. What were you doing on the 25th ? A. I was carrying drills. Q. 
You say your business was to carry drills; from where to where? A. 
From the pit to the blacksmith’s shop. Q. The blacksmith’s shop 
spoken of? A. Yes. Q. What was to be done with those drills? A. 
They were to be sharpened. Q. You have seen them sharpening drills 

10 at that blacksmith’s shop ? A. Yes, sir. Q. "What else done there ? A. 
Sharpening picks, shoeing horses, something like that. Q. You have 
reason to know something about the explosion ; what time was it ? A. 
About half past four in the afternoon. Q. Had you been at work that 
forenoon ? A. Yes, sir. Q. Did you see Thomas Burns during that day. 
A. Yes, sir, mostly all the day. Q. What time did you first see him ? 
A. When I come to work in the morning. Q. Have any conversation 
with him at that time ? A. No, sir ; he told me to carry the tools and 
get them sharpened. Q. State anything that happened between you 
and him during that day ? A . Nothing happened in the morning of 

2 0  any consequence ; in the afternoon he told me he had to lie down awhile, 
and if anybody called to call him. Q. I call your attention to an earlier 
part of the day ; state whether or not you got any liquor for Burns. A. 
Not that morning. Q. Did you ever get liquor for him, and when ? A. 
Yes, twice before that. Q. Tell us about buying liquor for Burns at any 
time ? A. I don’t exactly remember the day, but it was two or three 
days before the explosion. Q. Where did he send you ? A. He sent 
me to a lager beer saloon.

C ourt— For what kind of liquor ? A . Bourbon.
P la in tiff'18 C ounsel.— You bought it for him ? A. Yes. Q. And gave 

30 it to him? A. Yes, I fetched it up to one of the shanties. Q. A ou 
spoke about seeing Burns in the afternoon, somewhere about three 
o'clock ; where did you éee liim ? A. He went to bed about that time 
to lie down, and then there was about half past three, or along there, a 
man came to buy some glycerine. Q. Do you know he came to buy 
some glycerine ? A. Yes. * Q. How do you know ? A. I saw him there. 
Q. Who did he come to buy it of? A. From Burns; he come there, 
and I was just going from, the hole with drills to the* blacksmith’s shop. 
Q. How do you know he came there to buy oil ? A . Burns told 
me there was a man to buy some oil. Q. That is the only thing you 

40 know about it? A. Yes, and I saw the man there. Q. You need not 
tell what Burns told you.

C ou rt—I don’t think it is incompetent. The Court have admitted the 
declarations of Mr. Burns altogether.

P la in tiff's  C ounsel.— W e have no objections to it if it all goes in; a 
portion of it was ruled out.

C ourt— What Burns said the night before was ruled out ; what he said 
at the time of the occurrence at the house, was admitted.

P la in tiff's  Counsel— Where was the conversation you had with Burns 
— in the blacksmith’s shop ? A. At the door of the blacksmith’s shop. 

50 Q- Was it inside or outside? A. Just outside. Q. Why did you go 
there? A. I went there with the drills, waiting for them to get shar-
pened. Q State what you saw Burns doing there ? A. He got two 
cans of oil, and he sat on top of one of them, and he got a piece of iron 
about the thickness of my finger, and then he drove it into the can, aD« 
then he kind of hurt his finger with the iron, and he gave it to me ; 1 
took the piece of iron; there was some of the frozen glycerine on the 
iron, and I knocked it off on the wheel of my wheelbarrow ; then 1
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threw the iron into the field away off from u s ; I  went away from him 
then ; one o f the Mr. Millers had a dog with him, and a couple o f  more 
boys' were playing with the dog, while the drills were cooling; Mr. 
Miller told us not to play any more with the dog, for fear he m ight bite 
u s ; then I left the dog alone, and I was picking up some pieces o f scrap 
iron that they had cut off the drills—  Q. Where were you standing at 
that time ? A . About five feet from the sh op ; then the explosion 
occurred. Q. W hat happened to you ? A . I  had m y foot smashed, 
two fingers broken, and my arm broken in two places. Q. D id  you 
know Michael Cuff? A . Yes, sir. Q. Did you see him at his place be- 1 0  
fore the time o f the explosion ? A . Yes, sir, he was there for about h a lf  
an hour or So. Q. W as you so that you saw his body after the explo-
sion? A . N o, sir. Q. Wherq did you say you saw him standing? A .
He was leaning against the door. Q. W hich door ? A . The door o f  
the blacksnufh’s shop. Q. Y ou  was not looking at Burns at the time • 
the explosion occurred ? A . No, sir. Q. H ow many cans were there ?
A . Two. Q. Where was it ? A . Just outside the door o f the black-
smith’s shop. Q. Do you know how it got there ? A . Burns carried it  
up on his shoulder from the magazine. Q. D id you see him do that ?
A . Yes, I  saw him carry the cans; the other he had up before I see him. 2 0  
Q. You heard what was said about the size o f the can ? A . Yes. Q.
Did you notice what Burns did with this oil after lie gave you the iron ?
A . N o, sir, I  did not notice. Q. Do you know what he whs trying to 
do ? A . He was trying to melt the glycerine.

Court— W ith  what, trying to melt the glycerine ? A . He was in the 
habit o f taking a piece o f railroad iron, and have it red hot, and he 
would put it into a tub full o f water, and heat the water and the can o f  
glycerine to o ; he would take the iron and heat the water.

P la in tiff's  Counsel— Do you know whether these cans were full at this ■ 
time or not ? A . One was full, the one he sat on. gQ

C ourt— You say he was trying to melt the glycerine; how do you 
know that? A . I  seen him. Q. W hat did you see him do ? A . Take  
a piece o f red hot iron ; he put the glycerine in the tub o f water, and 
stirred the iron round to heat the water. Q. You  saw him do that, did 
you? A . Yes, sir; before he took this piece o f iron to drive into the 
tub. Q. Before lie took the piece o f iron to drive in ? A . Yes, sir. Q. 
That is to drive in the can ? A . Yes, sir. Q. How long before was 
that; about how long ? A . About five minutes or so. Q. D id you see 
him do that after you threw away the iron ? A . N o, sir, before th at..
_ P la in tiff's  Counsel— You say he was sitting on his can ? A . He was a c \ 

sitting on top o f it.
C ourt— Y ou  mean when he did that with the hot iron ? A . N o, sir, 

after that at the time o f the explosion. Q. Do you say he was sitting 
on the can at the time o f the explosion ? A . Yes, sir. Q. D id you see 
him?^ A . Yes, sir. Q. How long before the explosion ? A . It was not 
ten minutes before.

P la in tiff's  Counsel— Were you looking at him at the time ot the explo-
sion? A . N ot at the exact time. Q. A t the exact time o f the explo- 
sion, you don’t know ? A . How he was situated at the time. Q. Were 
you conscious after the explosion ? A . Yes, sir. Q. Do you know k a  
where you w ere; what became of you ? A . I was about one hundred 
feet from the shop.

Court— These cans, how near to the blacksmith’s shop were they, when 
Burns had them there? A . W ithin two feet. Q. Side or front? A .
On the side, facing Bergen road. Q. W h o was in this blacksmith’s 
shop ? A . Eight or nine people— Patrick Keily, Michael Cuff, Mr. Sim-
mons, Hicks, Edwards, Robert Foster, Young, McConnell. Q. W ho
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else; were they in or out of the blacksmith's shop ? A. They were all 
in but the two boys, Edwards and Foster. Q. The Millers, have you 
spoken of them ? A. The two Millers were on the top of the roof of 
the small shop. Q. Was Mr. Nicholls anywhere about there? A. No 
sir, I believe he was in the pit at the time. Q. How many blacksmiths 
were employed in this shop ? A. Two blacksmiths and two helpers. 

- Q- What were the names of the blacksmiths? A. One was Simmons 
and one was Keily, and the helpers were Hicks and McConnell.

Cross-exam ined by D efen d an t's C ou n selr-W h o  were the two boys with 
1 0  you? A . Benton Edwards and Robert Foster. Q. Were they killed? 

A. Yes. Q. Were they at hire there ? A . N o, sir. Q. Came there to 
play? A . Yes, sir; Benton Edwards was going for cows, and Foster 
was there playing. Q. Where did Edwards go for his cows ? A. He 
was going down below the big shanty.. [Objected to ; objection over-
ruled.] Q. W ho hired you first to do work ? A . Mr. McLaughlin ? 
Q. D id you work on two occasions, or stayed there? A . I worked 
two occasions. Q. D id  he hire you both times ? A . N o, sir ; he hired 
me once, and Mr. Edwards hired me for to drive à horse. Q. W ho were 
you carrying the drills for ? A. I was taking my brother’s place there, 

vV  carrying for, Mr. Shaffner. Q. Carrying drills for your brother who was 
hired by Mr. Shaffner. The regular work you got to do is after horse ? 
A . Yes, sir. Q. W hat liad you to do about the horses, driving ? A. 
Yes. Q Where was your brother? A . H e was sick. Q. Was any- 
body with Burns when he said that some one had come to buy glycer- 

No, sir, not at that time. Q. He was alone, was he ? A . Yes. 
i brought two cans, did he ? A . Yes. Q. D id he bring them up 

alone A . Yes. Q. Were they heavy? A . I  don’t know what was 
the weight o f them. Q. D id he carry them both at the same time ?. A. 

0 N o, sir; one at a time. Q. D id  you see him put either of these cans 
o 0  into hot water? A . Yes. Q. One, or how many? A. One. Q. And 

a s ân(Nng  outside ? A . Yes. Q. W as it outside the shop ?
A . Yes. Q. Where was the hot water; outside? A . In a kind of fir-
kin. Q. How large was this firkin? A. About one foot broad. Q. 
W h o  put the water in ? A . Burns. Q. D id  he appear to know what 
he was about ? He did ; but he seemed to attend to his business. Q. 
I  did not quite understand you, whether or not he had opened the can ? 
A. He took the cork out o f i t ;  a kind o f  little tube. Q. He took the 
cork out before he put in the water? A . Yes, sir. Q. W hat was the 
shape o f  the top o f this can ? A . Square. Q. Did he have a common 

4 0  cork in that kind o f can ?̂  A . Yes, sir. Q. H ow  does glycerine look 
when frozen? A. It is like castor oil. Q. Appears different when 
irozen? A . It is hard, like ice. Q. Is it as hard as ice ? A . Y es; it is 
ice. Q. He first took out the cork and put the whole thing into hot 
water ? A . He put one o f the cans in.

Court— Did he put the can in the water that he took the cork out of? 
A. Yes, sir. Q. He did not put the can under the water? A. No, sir.

. Q. Did he hold it with his hand ? A. No, sir. Q. What kept the can 
from going to the bottom of the firkin ? - A . It touched the bottom ; 

firkin was not quite full, and the can went to the bottom before it 
5 0  over the top, about three-fourtlis in the water.

Defendant's Counsel—Did you see any frozen glycerine round the can ? 
.A . I did not. Q. You saw some on a piece of iron,? A. Yes. Q. 
How much ? A. ̂  Some lumps. Q. How large lumps ? A. Not very 
I*™?6, not see any at all on the tin can ? A. No, sir. Q.
Where did the irons come from ? A. In the blacksmith’s shop.
. C ourt— Did you see him fetch it out. ? A. Yes, sir, with the hammer 
in his hand.
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Defendant's Counsel—I don’t suppose you know what caused the ex-
plosion, do you? A. No, sir. Q. Was there any difference between 
the can he sat on and the one he put in the water ? A. The one he 
sat on was full, and the other was not quite full. Q. How can you tell 
that ? A. The one he set in the water was used some o f it before. Q.
The one he set on had not been opened before ? A. No, sir. Q. Did 
you see him stirring the hot iron in the water? A. Not at this time, 
but before he used the piece o f  iron.

Plaintiff's Counsel— Are you asking him whether he saw the hot iron 
after the punching ? 10

Court—He saw him stir the hot iron in the water before the punch-
ing, before he used the other iron.

Defendant's Counsel.—How many times did he stir the water with the , 
hot iron ? A. Only once. Q. And the can was in the water ? A. Yes.
Q. And he had taken the cork out ? A, Yes. Q. That is all he 
did with the iron, just stir the water round? A. Yes. Q. Did 
you see this thing done before? A. Yes. Q. Do you know whether 
any gas comes out o f  the can when they melt the glycerine ? A. I 
never seen any when it is melted. Q. Why do they take the can 
out,- before he puts the can iq the water ? A. I don’t know, sir. Q. 20 
Did he put in the piece o f  iron, cold or hot, in that can ? A. Cold 
iron, hammering it in with the hammer to break the glycerine. Q. 
How long a piece was it ? A. About ten inches. Q. He hammered 
that in, did h e? A. Yes. Q. Hard blows? A. Purtyhard. Q. How 
far did it go in ? A. He drove it in quite a distance ; I could not ex-
actly tell how far. Q. Half way ? A. Not quite half way. Q. Was 
this before or after the can was put in the water ? A. After. Q. Be-
fore or after he used the hot iron to stir the water? A. After he used 
the hot iron. Q. You said that two people named Miller were working 
in the shop; what were they doing ? A. They were roofing it. Q. gn 
What part o f  the shop were they on ? Q. On the last part built. Q. 
Was that the same part where Burns was ? A. Yes, sir.

Plaintiff's Counsel—When was it that you saw this operation perform-
ed before? A. I seen him mostly every time he used it while I was 
there. Q. That is with the hot iron ? A. Yes. Q. Stirring the water ?
A. That I saw there round the place. Q. Did you ever see Col. Schaff- ' 
ner there ? A. Yes, sir. Q. Did you see him there at any time while 
Bums was going through this operation ? A. Yes. While he was 
charging the holes. Q. Did you ever see him while he was stirring the 
water with the iron ? A. Not that I remember.

Court—You saw him while Burns was charging the holes ? A. Yes.
Q. Not while stirring the water with the iron ? A. No, sir. Q. Do you 
know Col. Sage? A. Yes, sir. Q. Did you ever see him there? A. 
Yes, sir. Q. Did .you ever see him there while Burns was stirring 
the water with the hot iron? A. Not in the blacksmith shop; 
he was in the pit. Q. How many times before the explosion had 
you seen Bums stir the water in that way with a can o f  glycerine 
in it ? A. I used to see him most every day. Q. Stir the water in that 
way ? A. Yes, sir. Q. Whereabouts ? A. In the blacksmith shop.

Plaintiff's Counsel—At the time he stirred the water with the hot iron gQ 
with the glycerine in the water, before the time of the explosion was the u 
cork out o f  the cans, as it was at the time o f the explosion ? A. Yes, sir.
Q. Did you ever see him drive irons in before that ? A. No, sir.

Defendant's Counsel—Do you know why Mr. Burns drove the iron in 
the can ? A. I  don’ t know unless he wanted to try and break the ice.
Q. Did you see him do that before ? A. No, sir. Q. That is the first 
time you ever saw him do that ? . A. Yes, sir. Q. He did this some-

V



time before the explosion? A. Yes, sir; it was about ten minutes be-
fore the explosion.

Court—You don’t know where Mr. Burns was, between that time, and 
the time o f the explosion, do you, o f your own knowledge ? A. He 
was with the oil. Q. How much o f  the time, or what time ? A. All 
the time. Q. Did you see him there ? A. Yes sir, Q. What did you 
say about trying to melt it ? A. He was trying to melt the oil. Q I 
mean from the time that he drove the iron in the can to the explosion ; 
did you see him try to melt the oil after that ? A. Yes, sir. Q. With 

10 what ? A. I don’t know what it was he used though.
Defendant's Counsel—Was the cold iron taken out before the can was 

put into the water ? A. This was after he had used the water he had 
used the iron.

Plaintiff's Counsel—After he took the can out o f the water he used 
the iron ? .

Court—When he used the cold iron was the can in or out ot the water ? 
A. Out o f  the water. Q. Was it before or after he had put it into the 
water ? A. After.

Plaintiff's Counsel—How many times did he put it into the water? 
20 A. He left it in a little while trying to melt it, and he took it out and 

was trying to break it with the iron. Q. In the first place did he put 
it in the water ? A. Yes. Q. Then he could not melt it that way and
lie took it out ? A. Yes. Q. Then he drove this piece o f  iron in ? A.
Yes. Q. What did you see next? A. Nothing; I went away. Q.
How far away? A. Five feet from him. Q. You know he was there?
A. Yes, but did not notice him. Q. After he drove the iron in, ten 
minutes elapsed before the explosion took place ? A. I don’t know ex-
actly how long it was. Q. You played around ? A. Yes. Q. And you 
suppose it was about ten minutes ? A. About that tim e; I don’t know 

3 Q exactly how long it was. Q. You can’t tell what Burns did after you 
saw him drive thei iron in ? A. No, sir.

Court— Did you mean to say or not, that after he tried to drive the 
cold iron in, he tried to melt it ? A. He was trying to melt it all the 

, time. Q. I understood you to say that he took an iron and stirred 
round the water, and the can in the water, and then he took the can out 
o f  the water, and he tried to drive the iron in it, and you took that iron 
and threw it away; now after that time, did you see him try to melt the 
oil? A. I don’ t know what he did after that; he was there with the 
oil.

4_a  Defendant's Counsel—You threw' one piece o f  iron away; what piece 
was that ? A. The piece he drove into the can. Q. That was not the 
same piece he had heated ? A. No. Q. How large a piece was the piece 
he drove in? A. About the thickness o f  my little finger.

M a y  12, 1869.
Plaintiff’s Counsel offered in evidence letters o f  administration granted 

by Surrogate O’Neill, to Jane Cuff, Administratrix o f  Michael Cuff, 
dated Nov. 24, 1868.

Also Charter o f  the Company in the Acts o f  1866. 
p-a  Pa t r ic k  Ma l o n e  was then sworn and examined by Plaintiff's Coun- 

sel. Q. Were you acquainted with Michael Cuff? A. Yes, sir. Q- 
How long had you known him ? A. About three years. Q. What is 
your business, Mr. Malone ? A , Blacksmith. Q. What was Mr. Cuff’s 
business ? A. Blacksmith, I understand. Q. Did Mr. Cuff ever work 
with you? A. He did, sir. Q. Was he ever a partner o f yours? A. 
He was, sir. Q. Was he working for you in November, 1867 ? A. He 
was, sir. Q. What wages did you pay him ? A. I paid him $2 a day
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when he was working for me. Q. What did he earn when he was your 
partner ? A. I could not exactly tfell; I never kept a memorandum o f 
i t ; I calculated he earned $4 or $5 a day while he was partner; we 
divided the money as we went along. Q. Wliat kind o f workman was 
he ? A. A  pretty good workman, I  believe. Q. What kind o f  man was 
he as to health and strength ? A. I thought he -was a sound man for 
all I know o f ; a good, hard, strong working man. Q. Do you know 
about what his age was ? A. No, sir. Q. Was he at work for you on 
the morning o f Nov. 25, 1867. A. I  could not say he was to work ; 
but I heard people say he was to w ork; I dare say he was to work, but 10 
I could not prove that; I worked in another shop. Q. He was at work 
for you on the Saturday previous ? A. He was. Q. How long had you 
been acquainted with Michael Cuff? A. Something about three years.
Q. How long have you been a blacksmith ? A. I could not exactly tell 
you; I have been since 1845 ; I went to learn my trade at that time. Q. 
How old should you judge Mr. Cuif to have been from appearance—take 
him to be about thirty, more or less ? A. I don’t know.

Cross-examined by Defendant's Counsel— Guff was working for you 
about that time, was he ? A. Yes, sir. Q. Where was your shop ? A.
In West Hoboken and Hudson; he worked part o f  the time in each. 20 
Q. You had two shops ? A. I had two, sir. Q. Where was Michael 
working on Saturday ? A. He was working for me in West Hoboken; 
he worked a part o f  Saturday for me in the other shop. Q. He worked 
at both places? A. He used generally work in both places every day; 
not quite every day, but most o f  the time. Q. When were you in partner-
ship with him ; how long ago ? A. I dis-remember; I  never kept a 
memorandum book. Q. Was it as much as a year before Michael died ?
A. I dare say it was something thereabouts. Q. Something about a 
year ? A. Not quite a year ; I  could not exactly tell, in fact'. Q. How 
long have you been in business in Hoboken and Hudson City yourself? 30 
A. Eight or nine years. Q. Was Michael partner with you in both the 
shops ? A. He was. Q. How long did you remain partners ? A. I 
don’t know ; can’t exactly tell. Q. Afterwards you hired him, did you ?
A. Yes. Q. What did you separate for ? A. He was a day absent. Q. 
Was Michael at all given to drinking? A. I never seen him in liquor 
only once. Q. How long was that before he died ? A. Quite a tim e;
I could not exactly tell. Q. Was it as much as one month ? A. I dare 
say it was more. Q. A  little more than that ? A. Yes. Q. Was that 
the only reason you separated, because he was away one day ? A. That 
is the only reason. Q. Did you see him on this Saturday before the 40 
explosion ? A. Yes. . Q. Did you see him bn Sunday ? A. Yes. Q.
Did you see him on M onday; where were you on Monday ? A. W ork-
ing at Hudson City. Q. Was he at the same place ? A. No, sir, he was 
in West Hoboken, working at the other-shop, sharpening tools. Q. How 
did he come to the place where the explosion occurred? A. I don’t 
know. Q. You saw him at Hoboken in the morning, or what time ? A. 
Noon time, Sunday I mean. Q. On Monday ? A. I have not seen him 
on Monday. Q. When was the last you saw him before his death ? A. 
Sunday before. Q. At what time ? A. Noontime, or thereabouts. Q. 
Who was he working for, at the railroad there ;■ do you know who he 5Q 
was working for ? A. I don’t know.

Court—Was he at work for you on the Saturday before he ‘ died ? A.
Yes, as I hear; the man he was working with said he was working on 
Monday forenoon, at the same time ; but I could not swear, as I did not 
see him myself. Q. You were not working for the railroad company at 
all, were you ? A. No, sir. Q. You don’t know o f your own know-
ledge whether Michael did any work on Monday ? A. He was working
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on Monday ; the man at my shop told me so ; but I  could not exactly 
swear to it, as I did not see him. Q. Which shop did you know o f his 
working at ? A. West Hoboken. Q. You think that Michael was 
about thirty, do you ? A. i  think thereabouts, somewhere. Q. You 
have no way o f judging except by appearance ? A. That is all, sir. 

Simo n  Cu f f , sworn and examined by plaintiffs counsel:
Q. Did you know Michael Cuff, deceased ? A. Yes, sir. Q. What 

relative are you to him ? A. I am a brother. Q. What is your busi- 
ness, Mr. Cuff ? A. Blacksmith. Q. What is his business ? A. Black- 
smith. Q, Did you ever work with him ? A. Yes, sir. Q. What kind 
o f workman was he ? A. He was middling at some work, and pretty 
good at others. Q. How old was he when he died ? A. I believe he 
was about thirty. Q. Older than you ? A. Yes, sir. Q. Do you know 
what wages he used to earn ? A. I believe he received 20s. from Mr. 
Malone. Q. Do you know- o f  any other cases where he earned ? A. No, 
sir. Q. Did he always work at his trade or not? A. Sometimes he 
worked at helping, when he could not get fire to work at. Q. When 
did you last see Michael Cuff alive ? A. The Sunday before the acci- 

OA dent he was at my house. Q. Sunday, Nov. 24th ? A. Yes, sir. Q. 
¿ 0  When did you next see him ? A. Next seen him up where the explo-

sion occurred, on the 26th, on Tuesday. Q. Dead ? A. Yes, sir. Q. 
Where was his body ? A. Lying in a shanty, alongside another person. 
Q. _What happened there, and what did you do with the body ? A. I 
arrived up there about ten o ’clock in the morning, and I delayed there 
until the coroner held the inquest, about one or half past one, and the 
coroner told me I could take the body, and I took it home. Q. Had an 
inquest among other bodies, on the body o f your brother, Michael Cuff? 
A. Yes, sir. Q. Did Michael Cuff leave any children ? A. He left 

. three. Q. What are their names, beginning with the oldest ? A. James, 
oU John and Michael. Q. Give their ages ? A. James is something about 

ten years old, I think ; John is nearly five years old ; Michael is about 
two and a half, I think. Q. What was the general health o f your 
brother ? A. Never knowed him to be a day sick, sir. Q. Did he work 
steadily all the time. [Overruled as too leading.] Q. What were his 
habits as to working? A. He worked pretty steady; sometimes he 
would lose a day or two in the month, from absence or other matters. 
Q. Did he leave a wife ? A. Yes, sir. Q. This lady (pointing to plain-
tiff)? A. Yes, sir. Q. Do you know the age o f Mrs. Cuff ? A. I don’t 

Q. What did you do with the body o f your brother after you got 
40 it from the coroner? A. I took it home to his own house. Q. Was he 

buried from there ? A. Yes, the next day after.
Cross-examined—What wages do your helpers receive compared with 

those which the blacksmiths themselves receive ? A. They receive differ-
ent wages; where I worked on the Erie Railroad they pay from $1.40 
to $1.80 or 90 ; I.don’t exactly know. Q. At the Erie Railroad shop? 
A. Yes, sir. Q. About the same time, then, the blacksmiths would be 
getting about 20s. ? A. They pay from 20s., something under that, up 
to $3 ; may be one or two over that; some work for less and some more. 
Q. How much less ? A. I know some work for $2.20: may be one or 

50 two over $3. Q. How do you judge that Michael was about thirty years 
old ? A. From hearing my parents say so. Q. Parents living ? A. 
Yes, sir. Q. Where do they live ? A. They live at 292 Newark Avenue, I 
think the number is. Q. JerseiyCity? A. Yes, sir. Q. Was not Michael 
sometimes given to drinking ? A. Sometimes he would take some; 
sometimes he was temperate; it was very seldom I ever seen him what 
VI call drunk. Q. Those days when he was absent from his work, were 
days he was taking something ? A. I  can’t say anything about that.
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Q. How long had he been in this country ? A. I think he was here 
nineteen years, nineteen or twenty. Q. Do you know how old he was 
when hs came here? A. I bplieve he was about eleven, eleven or twelve.
Q. Did he have any property at his death ? A. No, sir. Q. How long 
had he been married? A. About eleven years, I think. Q. Had he 
other children ? A. Yes, sir, he had one little g ir l; she die<i. Q. Older 
than either o f  those others ? A. No, sir, younger than the oldest; be-
tween the oldest and the second oldest. Q. Younger than James ? A.
Yes, sir.

Re-examined l/y Plaintiff's Counsel—Did Mr. Cuff, your brother, furnish 10 
good support to his family? A. I believe he did, as far as I know; I 
never heard any complaints o f  their being in want. Q. Do you know 
whether she made any part o f  the living or not ? A. I don’tknow, sir •
I believe n o t; not that I know of.

Re-cross— l »id not she ever do any work at all, washing or going out 
to work ? A. I can’t say; I'don’t believe she d id ; I have not heard, 
and I don’t know from my own knowledge. Q .. What was James doing ?
A. Going to school, I believe. Q. Do you know anything about it, at 
all? A. I  know be went there frequently; I don’t know wThether he 
went there every day in the month or not. 20  t

[Offered in evidence, articles o f  agreement between Flanagan & Sage, 
and the Newark and New York Railroad Company, dated October 25,
1866.]

This closed the plaintiff’s case. —

Def'end-ant's Counsel—Plaintiff’s Counsel have asked a paper from de-
fendant and have got it—the contract between Shaffner, and Sage & 
Flanagan.

Court— Have you got a copy o f the notice in this case? [Notice 
handed in and read, asking for contract.] SO

Mr. Ransom—The contract between the Railroad Company and Sage 
& Flanagan, is the one I called for.

Court—The only point in this case was to the status o f  it. 1 shall 
hold to the English rule, which I have always looked upon as the better 
doctrine, and the tendency o f our courts is to adhere to the English 
rule, unless it appears in some way that it is not well founded. There 
seems to be an embarrassment here as regards the status o f the thing. 1 , 
I should want to be well satisfied that the paper was called for by the 
notice. That appears to be the case. I also want to be well satisfied 
that the paper was passed over to the other side understanding^, and 40  
that the paper was understanding^ inspected by the other side in obedi-
ence to that notice. I f  that is so I should hold the paper should come in.

Mr. Ransom—I  called for the contract between the-* Company and 
Flanagan & Sage; I said I Wanted the other contract. Judge Randolph 
said, you look at this while I look at the other.

Court— When the paper was handed to vou, did vou know what it 
was ?

Mr. Ransom—I did, because I had seen it before, months ago. Q. Did 
you take it? A. I did, sir. Q. Did you read it? A. Yes, sir, every 
word o f it, having read it once before. 5 Q

Court—I guess we will have to hold to the rule.
Judge Randolph—I understood the counsel as calling for the contracts.

I had them both in my hands ; I handed him the one I had read; he 
took it without making any objection ; read it, handing it to his asso-
ciate counsel, and I think he read it ; that is my understanding.

Court—Let the ruling stand (to Mr. Ransom). The Court say you 
are obliged to read it. [Mr. Ransom excepted to the ruling o f the 

4



26

Court, on the ground that the document was not competent evidence in 
the case for either party ; and that the plaintiff does not offer it in evi- 

- dence. He protests against its being read or used in evidence.]
C m rt— And the Court say that the Counsel is obliged to read it. 

The reading had better be dispensed with now. [Exception to ruling 
of court allowed. Notice by plaintiff’s counsel for production of con-
tract then offered in evidence.] The case for the defendant was then 
closed.

Defendant’s counsel then asked for a nonsuit.
10 C ourt— I conclude to deny this motion without any expression of

opinion now upon the subject. My views will be developed at the close 
of the case. [Exception to refusal to nonsuit taken.]

Ta l ie f e r iio  O. Sh a f f n e r , sworn and examined by defendant’s 
counsel:

Q. What is your present occupation ? A. I am President of the U. 
Si. Blasting Oil Company and the Nitro-glycerine Company—lessee of 
the U. S. Blasting Oil Company, the latter being lessee of the former. 
Q. You, of course, have had a large experience with glycerine ? A. 
Probably as large as any other man living, sir; I have been acquainted 

20 with it since 1854, when I manipulated with it in Russia. Q. Have you 
been concerned in the construction of railroads ? A . Considerably, sir, 
in different parts of the world. Q. You were acquainted with Messrs. 
Flanagan & Sage ? A . I am acquainted with Messrs. Flanagan & Sage. 
Q. And you know the officers of the railroad company ? A. I don’t, 
sir, except the engineer. Q. What is his name ? A. Lehlbach. Q. Do 
you know the President of the road, Mr. McGregor, or Mr. McCan, 
Director ? A . I don’t sir; I have seen several directors on that work; 
they were introduced to me as such, but I don’t know them. Q. Have 
you had any business with them ? A. None, sir. Q. Did you know 

30 this person who was killed in this /case, Michael Cuff, the person who 
was killed ? A. I did not, sir. Q. Did you know this Thomas Burns ? 
A. Yes, sir. Q. Where did you first see Thomas Burns ? A. On my 
works, sir, at Bergen, Newark and New York Railway, which I was 
working under a contract with Flanagan & Sage. Q. What work were 
you engaged in at that time ? A. I was conducting a blasting contract 
for Flanagan & Sage on that road. Q. Was that the contract spoken of 
here this morning ? A. I did not hear it read, sir. Q. Look at this 
contract, and see whether that is your signature and these are the parties ? 
A. That is the contract, sir, and that is my signature; signed in quin* 

4 0  tuple or triplicate certificates. Q. What work was Burns doing at that 
time when you first saw him at your work ? A . I don’t exactly remem-
ber his position; he was working under my foreman; he was rather 
assisting McNab; I had two works going on on that road, one on the 
east end of the hill and one on the west end. Q. Were they both blast-
ing works ? A . Both blasting; I believe it runs east and west. Q. 
Both on the Newark and New York Railroad ? A. Yes, sir. Q. How 
long was this before this accident occurred when you first saw Burns— 
how long did you know him ? A. I don’t remember, sir; not knowing 
that I was going to be a witness here until the very moment, I have not 

5 Q had time to investigate. Q. As much as three months ? A. No, sir; 
the contract was signed on the 17th o f September, and the accident 
occurred on the 24th or 25th of November, and I think I had discharged 
McNab some two or three weeks. McNab was my foreman and Bums 
was his assistant until I discharged McNab; then I made Burns foreman 
of the west end; I am on hand myself, however, all day. Q. What led 
you to make Burns foreman ? A . Because I saw he was about the best 
rockman and manager, and arranging for drilling that I ever saw. Q-
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Did you see him work yourself? A . Certainly, I was there nearly all 
the time myself. Q. What kind of work did you see him do yourself ?
A. I seen him hold a drill, hold sledge and hammers, and direct where 
the holes should be put and conduct the blasting; I tried his skill and 
knowledge under all these different branches, also quarrying, working 
out rock, which was my place to break the rock out and deliver it to 
Flanagan & Sage, who were to carry it away; it is in the contract to 
that effect. Q. What were Burns’ habits ? A . I thought, sir, it was 
very abstemious; I never knew him to be under the influence of liquor; 
never heard of it until after this accident had occurred and I took some 10  
pains to investigate. Q. Did you ever hear any notice or complaint 
from Michael or Mrs. Scanlon or anybody, in regard to his habits ? A .
No one, sir. Q. Was there any other of your workmen round? A. 
None at all, sir ̂  no intimation; on the contrary, I asked him to take a 
drink of beer with me several times and he always refused. Q. What . 
was your object ? A . To try him ; sometimes we have to use a little 
strategy with men, and we have different ways of doing these things.
Q. He refused ? A. Always refused; I discharged one man for drink-
ing, before him. Q. You discharged him ? A. I discharged McNab 
because I heard he was under the influence of liquor; I refused to let 2 0  
him do the blasting— Bustenhinder, because I understood he was under 
the influence of liquor. Q. Bustenhinder ? A. Bustenhinder I found 
there, and I refused to let him blast for me at all. Q. How soon after 
the contract was signed did you go to work ? A. I suppose construc-
tively we worked immediately; I sent a man on from Baltimore, McNab, 
on the following Monday; he left on Sunday night and arrived on Mon-
day morning. Q. What agency did you use in blasting ? A. Nitro-
glycerine, and I think sometimes powder, but I am not sure; I gave 
orders that certain kind of rock, which it was calculated might be 
thrown on the houses, should be blasted with powder, what you call 3 0  
blockbolding. Q. What are the advantages of nitro-glycerine as a 
blasting agency over powder ? A. That is a long story, sir. Q. How 
much more powerful is nitro-glycerine than powder ? A . That is diffi-
cult, too ; I will try and answer your questions ; do what you want, I 
think; the use of nitro-glycerine in water bearing rock is enormously 
superior to powder, because you don’t have to puddle, and don’t have 
the difficulties of tamping, with nitro-glycerine, that you would with 
powder; if the hole leaks we have to put clay in it, so as to prevent the 
water coming in to wet the powder, and then again we have to tamp 
powder, to confine the powder inside of the hole; in the case of nitro- 4 0  
glycerine we have only to pour the oil into the hole and leave the water 
remain there, the oil is six-tenths heavier, and that slight tamping of 
the water is sufficient to hold it there in order to produce the explosion; 
you can’t explode the nitro-glycerine unless it is confined; powder will 
explode confined or unconfined; it is immaterial. Q. How much of this 
nitro-glycerine was taken to the works before the occasion of Burns’ 
death for the purpose of your contract? A. I think nine hundred 
pounds from time to time; first two hundred pounds, and then again 
two hundred, and then five hundred. Q. Was this for the use of your 
contract ? A . Yes, sir; all that was sent there, with the exception of gn  
possibly ten pounds, which was not my contract. Q. What were those 
ten pounds for ? A. That was brought there on some previous occasion,. 
as an experiment. Q. Those nine hundred pounds, how many cans 
would that fill ? A . Divide it by sixty; sixty pounds in a can; fifteen 
cans; there might have been some fifty pound cans; sixty pounds is the 
usual amount; there may have been some fifty pound cans. Q. Please 
describe the cans ? A . Ask some other question, and allow Mr. Deveau
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to go across the street, and I will bring you one. Q. You say nine hun-
dred pounds were brought under your contract ? A. Yes, sir, about 
that ; I may be mistaken ; I  have not looked at the book over a year, 
but somewheres about that. Q. Do you know o f any other nitro-glycer- 
ine being on these premises, independent o f  your. contract ? A. Only 
that ten pounds brought there ; Flanagan & Sage had ordered a couple 
or cans to be brought there ; it arrived there, but before it arrived my 
contract was signed and it came under my contract ; I think those two 
cans were brought in a buggy. Q. Was there any oil there which is 

10 not for the use o f  the railroad ? A. There was some o f the United 
States Blasting Company’s oil brought there a few days prior to this 
accident, a short time prior. Q. How much. A. I  don’t remember 
now, but I think some thirty cans ; I may be one or two or three cans 
out o f  the way, however. Q. About the same style o f  cans you have 
spoken o f?  A. Yes, sir, the same style. Q. Where were those put ? 
A. In my magazine, sir. Q. Were they kept separate from the others? 
A. Yes, sir. Q. In what way ? A. My nitro-glycerine was put in a pit 
dug at one end o f the magazine. Q. And where was theirs put? A. 
On a shelf; the company’s oil, the blasting oil was put on a shelf. Q. 

20 Is that a sixty pound can [can produced] ? A. That will hold more 
than sixty pounds; that will hold about seventy; but we never fill the 
cans ; we put the sixty in, and then we put some water on top o f that. 

. We have reasons for all this. Q. How are they stopped? A. Cork, 
covered with gut, bladder. Q. Is that can larger than the others ? A. 
The same size ; we have had cans o f different sizes ; some to hold fifty 
and thirty ; we now make them forty ; we had to reduce the size so as 
to hold only forty ; it is more convenient, and less heavy than sixty ; 
we are adopting the forty system now. Q. Where is this oil manufac-
tured ? A. I am now manufacturing it about five miles at this side of 

30 Hackensack ; I have works there capable o f manufacturing five hundred 
. pounds a day. Q. Where was it manufactured at this time? A. On 

the Passaic, beyond Paterson. Q. How do you transfer them? A. 
According to act o f  Congress, which provides they-shall be put in metal 
cases, surrounded by Plaster o f Paris, and in wooden boxes ; that is how 
we transfer it. Q. When it is kept for use how is it kept ? A. By 
preference upwards, the cork is out. Q. W hy do you have the corks 
out ? A. To prevent the confinement or expansion or rarification of 
the air that might be in there. Q. How much water is put on the o i l .? 
A. We put there about a pint or a pint and a half, not very particular. 

40 Q- How is the magazine constructed ? A. Dug into the banks o f the 
railroad and constructed with spring boards. Q. How covered ? A. 
Two layers o f  2-inch or 2£ inch boards, and earth thrown on the top ; 
I am not sure whether it was all earth at one end. Q. W ho was there 
when constructed ? A. I  was on thé work nearly every day, during the 
whole tim e I  had it ; I  don’t suppose I  was absent three days during 
the whole time ; when I  was not there my son was there superintending. 
Q. As a person familiar with glycerine, I  desire to ask whether you con-
sider that magazine a safe construction for the storage o f that article ? 
A. The construction o f the magazine is according to the most approved 

50  plans, because the more open you make a magazine the less dangerous 
it is ; or in other words, the more you confine explosive substance, the 
more dangerous it is.

Court— State the effect of confinement upon it? A. By illustration, 
it is utterly impossible to explode nitro glycerine at all, unless it is con-
fined, and that is the invention that I have for nitro-glycerine ; we are 
not the inventors of nitro-glycerine, only we have discovered that by 
confining it we could explode it, and when it is confined aod then ex-
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ploded, of course the gases evolved are confined, and allowed to act 
atom upon atom, one atom with another atom,

D efend an t's Counsel— When confined it is more dangerous? A. The 
more confined the more dangerous; you can’t explode a pound of pow-
der, all of :it, when it is open, lying on a board; it is only possible to 
explode thirty-two hundredths of any charge of powder; if you have 
powder loose on a table, and if you put a light to it and explode it, you 
iT.1 1 only a small part exploded and the balance thrown away; but. 
it that quantity of powder is confined, the greater the confinement the 
greater the explosion. In artillery practice, it is established by the 1 0  
r rench, English and Belgian Engineers, only thirty-two hundredths of 
any charge can be exploded. Q. Did you prepare these diagrams ? A  
tes, sir, roughly; there is a better one there by Mr. Lehlbach, and more 
correct, probably; I understand mine the best. Diagram of Mr. Lehl- 
bach produced, and explained.

Flanagan’s Store. Stable. Pit.

Edward’s house. Magazine.

Laboratory.

Blacksmith’s

Shop.

40

Stable. 50
Q. How far from the magazine to Bergen Avenue ? A. 250 yards 

altogether; 150 yards from the blacksmith’s shop to the magazine. Q.
A.s nearly as you can judge, how far from the magazine to Bergen Ave-
nue ? A. I should judge from that it was 260 or 270 yards. Q. Is 
there any other public street along those premises, but Bergen Avenue ?
A. None, sir; tbere's a fence here comes across; theie's no thorough-
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fare through here at all. Q. The store you have spoken of is in Bergen 
Avenue, is it not? A. Yes, sir. Q. What is this shop used for? A. 
Old materials, trowels.

Court— What shop is that ? A. The shop on the other side of the 
railroad, near Bergen Avenue, on the south side of the railroad, the op-
posite side from the explosion.

Defendant's Counsel— What is it used for ? A. It was used as a kind 
of Carpenter’s shop; I believe there is a stable in it too; I don’t know 
that I was ever in i t ; Flanagan & Sage’s shop that was entirely. Q. 

10 What was the blacksmith’s shop, when this explosion occurred, used 
for ? A . Here is the blacksmith’s shop, and this is Flanagan & Sage’s 
part of it. Q. And whose is the other part of it ? A. Mine. Q. Give 
the sizes? A. 20 by 15 Flanagan’s, and mine 15 by 15. I took off one 
end of his shop and extended mine out 15 feet, put my forge there, and 
Flanagan’s was here; here is my door, and there is his. Q. What did 
you want a shop for ? A . Sharpening my drills; there is no partition 
at a ll; I tore down that partition; that was the end of the shop; I tore 
that partition down and extended it out. There is where the explosion 
took place, that door. Q. At whose door? A. My door, sir; that 

2 0  represents the appearance of it after the explosion; earth was scooped 
out two feet deep, and in that proportion.

Plaintiff's Counsel— That is intended to mark the extent of that hole ? 
A. Yes, sir; Mr. Lehlbach’s drawing is a little more correct probably 
than mine; my scale is made according to the measurement I made; 
two or three days after the explosion I went there and staked off these 
places. Q. Explain from that map, the Engineer’s map ? A. That is 
about the same, sir; I only get my house here in a different position from 
his; just the same.

Court— Is the magazine marked on that ? A. Yes, sir; that is my 
on laboratory, where I* did my electric works, prepare my fuses, electrical 

machines, and storage for cartridges. Q. Any glycerine kept there? 
A. No, sir; never allowed it to be kept anywhere but in the magazine. 
Q. That was about 260 yards from the public avenue ? A. I should 
think it was, sir; it is 150 yards from the blacksmith’s shop to the mag-
azine; it was more than 260 from the magazine to Bergen Avenue.

Plaintiff's Council— 200 yards, or feet? A. Yards, sir.
Defendant's Counsel— 260 yards, you said ? A . Yes, sir; 260 yards 

from Bergen Avenue. Q. At the time of this explosion, or shortly be-
fore that, ho iv much of the oil of this Company— the United States 

¿jn Blasting Company— was deposited in the magazine, and how much of 
u the oil, which you use, for blasting purposes ? A. I expect, sir, there 

was about 150 pounds of my oil there, but at the time of the explosion 
it was nearly all out, nearly all used. Q. How much of the Company’s 
oil was there— Blasting Oil Company. A . I have forgotten, sir; I think 
it is 12  or 14 cans; 18 cans.

Court— Your impression now is 12 or 14 or 18? A. Yes, sir; I have 
not looked at the books or any memorandum about it, since the occur-
rence.

Defendant's Counsel— Did you see Burns on the Sunday before the 
0 Q explosion? A. I did, sir. Q. What time of day? A. Early in the 

afternoon. Q. What was his condition at that tim e; was he intoxicated 
or not ? A. I did not consider him to be under the influence  ̂of liquor 
at all. Q. Did you talk to him? A. Yes, sir; he worked with me in 
the laboratory; I was there with him an hour. Q. He was about an 
hour with you, was he ? A. Yes, sir. Q. Does glycerine affect the 
nerves of people ? A. Yes, he told me had got some on his hands, and 
he had a severe headache: I suffered from it very much when I got it



on my hands, and I felt for him at the time. Q. What is the effect of 
i t ; does it cause a person to suffer ? A. It affects me differently; some-
times it strikes in the posterior of the head, the upper portion of the 
spine; it seems as if it was going to get out; sometimes it takes me in 
the fontal bone as if the top of the head was coming off. Q. Does it 
give a headache? A. An intense headache, sir, and causes me to vom it; 
nitro-glycerine is a poison, and every time I get it on me I get poisoned; 
others, again, it does not affect at all. Q. You saw Burns on Sunday? 
A. I did, sir. Q. When did you see him next— did you ever see him 
alive again ? A. Never alive after that, sir ; I gave him directions what 
to do the next day. Q. Do you know of anybody else giving Burns 
directions, Lehlbach, Flanagan or Sage, in connection with the work of 
blasting ? A. No, sir, I would not allow i t ; I attend to my business 
myself; I did not allow anybody else to meddle with it. Q. What 
arrangements did you have for the paying of the men ? A. I made 
arrangements with Sage to pay according to the roll of my foremen, 
McNab and Burns ; I called him my foreman on the works ; my son was 
manager in my business, and I was there myself directing. Q. Burns 
kept the pay-roll; he passed it in to Sage &  Flanagan and their clerk ? 
A. Burns kept the pay-roll under my inspection every day, or my son’s 
inspection; and at the end of the week was handed in to Flanagan & 
Sage’s office, to be paid according to that roll.

C ourt— I would like to know here—something has been said, in regard 
to an order of some kind brought by Nicholls to Burns; do you know 
anything about that ? A . Yes, sir; I saw it. Q. Where is the order ? 
A. I think I had it sir; but I don’t know what I did with it, sir. Q. 
Who made it out? A. Mr. Deveau wrote the order directed to my son. 
Q. Who is Mr. Deveau. A. James Deveau was then a director in the 
company. Q. What company ? A. U. S. Blasting Oil Company. Q. 
Directed to your son ? A. Directed to my son. Q. State the contents, 
as near as you can, of that order ? A. I don’t know whether I can or 
not. Q. Are you going home to-night ? A. Yes. Q. Then look for it 
to-night. A . And any other data you want let me know, and I will 
hunt it up to night, bring our books if you want them. Q. You were 
present when that was written ? A. No, sir, I was not present when it 
was written. Q. Where did you see it ? A. Mr. Merritt showed it to 
me the next day, delivered it to me. Q. Which day ? A. The day 
after the explosion. Q. Do you know who got those two cans, or do 
you know whom those two cans were for ? A. What two cans do you 
refer to ? Q. The two cans spoken of as being brought out by Burns, 
from the magazine; there was one can that was filled, I presume the 
other can was empty ? A. I will give you my opinion about it, sir. Q. 
What knowledge had you as to whom those cans were for ? A. I know 
a can belonged to the company; that was the one that probably 
exploded, for I never saw it again. Q. How do you know it belonged 
to the company ? A. Because the number in the magazine is one less, 
and none of my oil had been missed.

Th u r s d a y , May 13, 1869.
Col . Sh a f f h e r , re-called and examined by defendant’s counsel:
W itness—If the court please, I would like to make a correction as to 

what I said yesterday. The amount of oil that belonged to the com-
pany and brought to that magazine was twenty or twenty-one cans.

D efend an t's Counsel— Do you mean the Blasting Oil Co. ? A. Y es; it 
might have been twenty, but my opinion is twenty-one.

C ourt— In the magazine on the morning of the day? A. No, sir, 
brought to the magazine about the 12th of November; in the mean-
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time about five cans were disposed of, leaving sixteen cans in the maga-
zine on the 24th or 25th of November, which was the day of the explo-
sion, one of which was exploded, the other fifteen remaining, and 
subsequently taken away by me and buried in the marshes. Q. That 
is on the day of the explosion, you mean, one exploded ? A. Yes, sir 
producing this accident. Q. And the others ? A. Fifteen were subse-
quently taken by me and buried in the marshes near the canal.

D efen d an t's Counsel— You say one of them was exploded ? A. One 
was exploded and producing this accident, one of the sixteen; there 

10 was only a fractional can there of my own oil. Q. At what time ? A. 
On the day of the explosion; on the Sunday before. Q. You were 
there the Sunday before ? A. Yes, sir, and examined every can, as it 
was my habit to do every day. Q. Were you there soon after the explo-
sion also ? A. No, sir, next day.

Court— On the day of the explosion then, do you mean to say there 
was only a fractional can? A. Of oil there belonging to me as con-
tractor of tlie work. Q. w liat do you mean by a fractional can ? A. 
Ten or twelve pounds. Q. A can of the same size as the others? 
A. The same size. Q. Then one can of the company’s oil was missing after 

20 the explosion ? A. Yes, sir. Q. It was testified that Burns had two 
cans near the blacksmith’s shop; do you know where the other can 
came from ? A. There were empty cans in the magazine. Q. Did you 
keep any account of the empty cans ? A . Certainly, I can give my 
opinion.

P la in tiff's  Counsel— Wre don’t want your opinion, sir. A. I don’t 
know whether I am here a witness to fact or an expert, or both.

C ourt— That depends upon the examination.
D efen d an t's Counsel— How many empty cans in the magazine on the 

Sundav before the explosion ? A. The usual quantity, six that had been 
3 0  used. ?  \

C ourt— Of empty cans? A . Yes. Q. Do you know the number? 
A. Yesterday I said, I think, that there were nine cans; but upon making 
an account of my expenditures I can only account for seven, wrhich 
would make six empty cans and one fractional can in the magazine; 
yesterday I thought, as contractor, I had purchased nine cans; but on 
examining my expenditures I can only account for seven cans, of which 
six were then empty and one fractional can which I have spoken of a 
few moments ago.

D efend an t's Counsel— S ix  empty and one with about ten pounds ? A. 
40 Yes, sir, I felt it on Sunday to see how much there were, that I might 

make arrangements for the purchasing of more oil from the company, as 
I desired to purchase the whole of the lot there. Q. Do yon know 
whether Flanagan & Sage or the officers of the railroad company had 
any knowledge of this oil. belonging to the blasting company being 
stored there? A. No, sir, they did not, sir. [Objected to.J Q. I ask 
the witness whether he gave the information or whether he knew any 
other person gave information ? [Objected to. Objection overruled.] 
A. The information was not given out, and I know they did not know 
it, because I did not intend they should know it ; I kept my business to 

50 myself; it was not my intention to keep it there as company oil, but to 
purchase it myself; that is the reason why I got it. Q. You say you 
kept the information to yourself ? A. Always did, sir.

C ou rt—It was not your intention to keep it as company oil ? A. Yes, 
sir, but to purchase it myself, because the company did not intend to 
manufacture any more that season.

D efend an t's Counsel— Have you found that order which you spoke of 
last evening ? A. I have not, sir; I have looked through my papers,
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and have not found it. Q. I propose to prove the contents of that 
order.

Court— You may examine with reference to the search for it.
Defendant's Counsel— What search did you make to find that ? A . I 

looked through my private papers in the office. Q. Have you examined 
all the places ?- A. Every place where I could reasonably expect it, sir.

Court— Did you have the paper in your possession ? A. I had it in 
my possession at one time, sir, about the time of the coroner’s inquest. 
Q. Were you the proper custodian of the paper ? A . No, sir, the com-
pany should properly have been the custodian of it, because it emanated 
from one of the officers; it is our practice that no one should give 
orders for oil belonging to the company to be delivered or sold to any 
other person except the Secretary and Treasurer; although I was Presi-
dent of the company and was Director or Trustee, I nor any one else, 
except in those positions, ever gave orders for oil, hence as it was sup-
posed to have emanated from the company, the proper custodian of it 
should have been the company; on the inability to supply the oil, 
another order was given Mr. Merritt by Mr. Church, in my presence, in 
the factory in Paterson for thirty pounds, after the explosion.

Court— The order was in your custody or n ot; did you have it ? A. 
I had it at one time, sir. Q. What did you do with it ? A. I don’t 
know whether I gave it to Mr. Church, or took it to the office, or what I 
did ; I supposed that I had kept i t ; but it is possible I gave it to Church, 
as I was always particular to keep the company’s business in the line oT 
the Secretary. Q. Previously you gave it to Church ? A. Yes.

Defendant's Counsel— Where is Mr. Church ? A. Syracuse, N. Y . ; he 
was Secretary at that time, but the order was not written by him.

Defendant's Counsel— I suppose it is competent now to produce notice 
of the contents of the order, the Secretary being out of the State.

Court—I don’t think it is sufficient yet. Where are the papers of the 
company kept? A . New York, 78 and 80 Broadway; it is one house, 
room 85. Q. Did you look through the papers of the company to find 
this order ? A. Yes, sir, I have looked; all that I had the time to.

Court—Where did you search last night? A. I searched through 
some of my papers, and I was there this morning a little after six, hunt-
ing again for them. Q. Where at ? A . In the office in New Y ork ; I 
called immediately from here to the office to hunt for i t ; I don’t know 
how long I was there. Q. I f  you gave that paper to Church, and 
Church left, where would the paper properly be if it was in existence ? 
A. If it was in existence, properly it should be in the company’s office. 
Q. What is the extent of your search there ? A. I have been through 
the papers to the fullest extent, and where I should suppose it would be; 
Mr. Church was not a very good man to keep papers. Q. Was there 
any place about the office where it would likely be that you have not 
searched ? A. There is no place about the office where it is likely to be 
that I have not searched. Q. Been able to find it ? A. I have not been 
able to find it at all, sir; I was there this morning a little after six, hunt-
ing up to the last moment, and I had to run to get here ; engaged in 
hunting for this.

Defendant's Counsel— How long after this did Mr. Church leave—after 
the time of the explosion ? A. He was Secretary only a few weeks, and 
left almost immediately. Q. After what ? A . After the explosion, say 
within four or five days.

Court— Have you seen the paper since he left ? A . No, sir. Q. 
Where was it when you saw it last ? A . It was at Bergen City, where 
there is some drug store. Q. Who had it? A. Three of us had it ; 
Merritt, in whose favor the order was drawn, Church and myself; and I 
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had i f  for a while, that is after the explosion. Q. Who next had it ? 
A. I don’t remember; I don’t know how it got from my possession, but 
I presume I gave it to Mr. Church ; I would not say positive that I did. 
• D efen d an t's Counsel—Where was the inquest held? A. Down where 
the accident occurred. Q. In the same neighborhood ? A. On the cor-
ner of the Junction of the Plank road street, and the street that runs 
to the blasting place. The Plank Road and Newark avenue is not it ? 
Q; Bergen Avenue. A. Bergen Avenue, I suppose; there is where we 
did our business. Q. Do you remember who took the paper last ? A. 

10 Upon reflection I think it was given to Church; because he substituted 
another order for i t ; I wrote the order for him, and he signed it in the 
factory near Paterson. Q. Would there be any use in keeping that first 
order ?  ̂ A. No use, except my rule is to keep everything in writing; 
no particular use of it.

C ourt— Where is Mr. Church ? Do you say Syracuse, N. Y ? A. He 
resides there. Q. Have you any knowledge of the transaction itself in 
regard to that order. You need not say what you know about it. You 
may answer in a monosyllable ? A. I know the order existed. Q. 
Were you present when it was sent ? A. The first order, or the second 

20 order. Q. I don’t mean the order at Passaic ? A. The first order was 
written; I was not there and never knew anything of it until after the 
explosion.

C ourt—I will hear the other side.
' P la in tiff's  Counsel—You say Church left two or three days after the 
explosion, who succeeded him ? A. Mr. Deveau; Mr. Church resided all 
the time at Syacuse, N. Y. Q. Who succeeded Mr. Church ? A. James 
Deveau. Q. Is he still Secretary of the Company ? A. Secretary and 
Treasurer. Q. Has been ever since ? A. Yes. Q. Has the custody of 
the papers of the Company ? A. He and I together. Q. Who arranges 

SO and files them ? A. Both of us. Q. Where isf he now ? A. He is in 
New York He will be here to-day. Q. Where did you look in your 
office for this paper ?. A. I looked among the office papers in my pos-
session. Q, In wliat place in the office ? A. In the desk; in the pigeon 
holes. Q. Have you pigeon holes for filing different kinds of papers, or 
are they all filed proiliiscuously ? A. We generally assort them, so that 
we can find them out. Q. Have you a place to file orders by themselves, 
that have been given and filed and given back ? A. Not in that way. 
I have places for filing orders from customers, but our own orders we 

. generally cancel there. Q. When they come in ? A. When they re- 
40 turn from the factory. Q. What is done with them, then ? A. They 

are generally destroyed, because they are only memorandums. Q. Was 
this order cancelled ? A. I can’t say that it was, sir, because this acci-
dent occurring, it unsettled everything with us. Q. You say you examin-
ed all you had. time to examine, have you had time to go through all 
the papers of the office? A. I presume so sufficiently, but I can’t say 
positively. Q. Did you go through all the papers of the office ? A. 
No, sir. Q. Half of them ? A. I went through possibly more than 
half; a great many more than half; in every place where these would 

’ naturally be. Q. Did you go through three-fourths of the papers ? A. 
O0 I could not tell sir, but possibly more. Q. Every place where these 

would likely be; what places would these likely be in ? A. It might 
be in my desk, or it might be in Mr. Deveau’s desk. Q. What places 
you examined in for papers this morning ? A. Partly in Mr. Deveau’s 
desk, and all in mine. Q. Mr. Deveau with you ? A. He was not there, 
sir ; he came in as I was going to go. Q. Those are the only two places 
you examined in the office? A. Yes, sir. Q. Examined any other 
places ? A. Felt in the pigeon holes in my desk; there are pigeon
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holes in Mr. Deveau’s desk, and in some of them they never kept such 
things. Q. Pigeon holes only in Mr. Deveau’s and your own desk ? A. 
Yes, and in the common large desk, which I went through.

Plaintiff’s. Counsel submitted Mr. Deveau was the proper man to 
make the search.

Court— Would not have the contents of the paper be proved at present, 
as the case stood.

Defendants Counsel— How soon after the explosion did you see Mr. 
Merritt ? A . The next day about noon.

Court— Who was Mr. Merritt ?
Witness— He was the gentleman holding the order fbr the thirty 

pounds of nitro-glycerine. Q. Where did you see him ? A. Before the 
inquest ; it was on the grounds where the accident occurred. Q. Did 
he have any business there ? A. He was waiting to get the thirty 
pounds of oil. Q. Are you speaking from your actual knowledge ? 
A. Yes, sir ; 1 was with him. Q. On the ground before the accident ? 
A. No, sir ; on the day after ; he was waiting to get the oil.

Defendants Counsel—Where did he get the supposed order? A. He 
got it that same afternoon. Q. The day after the explosion ? A. The 
day after the explosion, and it was written in that drug store. Q. 
Written by you and signed by Deveau ? A. By Church. Q. That was 
the order drawn on Paterson ? A . Yes, sir ; on the factory near Pater-
son. A . How long did Mr. Merritt remain there? A. He remained 
there all that day. Q. Was he a witness at the inquest? A. And come 
back the next day. Q. Was he a witness at the inquest ? A . He was. 
Q. Where is he now ? A. I don’t know, sir, where he is now. Q. 
Where did he live ? A. He lived in Orange County, I think, N. J., if 
there is such a County.

Court— No, there is not ; there is Orange.
Witness —It is Orange, sir.
Defendants Counsel— Did he carry away any of the nitro-glycerine ? 

A. Not from that place he did not. Q. Was he, or was he not, employ-
ed by the Railroad Company, or Flanagan & Sage or by yourself, Mer-
ritt I mean ? A. No, sir ; I never saw him before, or since, since the in-
quest. Q. What work was Sage & Flanagan engaged in; what 
was their part of the job at the time of thé explosion ; \yhat were their 
men doing ? A. He was a General Contractor.

Court— Who ? A . Flanagan & Sage.
Defendants Counsel— Just explain the nature of the work they were 

performing ; what was the actual work they were engaged in doing ? 
A. I was going to say they were doing various kinds of work, such as 
taking the dirt off the track, building culverts and bridges, tilling up, 
and taking the rock away, that was broken up, blasted by me.

Court— Yours, as I understand, was a blasting contract ? A. Mine 
was for drilling and blasting.

Defendants Counsel—Who was the foreman of Flanagan &  Sage at 
that time and that place ? A . I don’t remember, sir.

Court—From whom did you get consent to build that magazine there ? 
A. I suppose I got consent from Mr. Lehlbach ; he went with me to select 
a place, which was the least dangerous. Q. What did you tell him 
you wanted to build a magazine for ? A . For my riitro-glycerine. Q. 
Did you say what glycerine? A. No, sir, as a magazine for my nitro-
glycerine, under the contract ; I don’t suppose I used any explanation 
at all ; I only simply asked him to show me where I could build a mag-
azine for the storage of my nitro-glycerine, that would be the least dan-
gerous and the most out of the way. Q. Did he know what purposes 
you used it for ? A. He knew I Was keeping my nitro-glycerine there.
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Q. How soon was this after you got the contract from Flanagan & Sage ? 
A. It may have been some 8 or 10 days. Q. Did you ever speak to Mr. 
Lehlbach about bringing nitro-glycerine there, belonging to the Blast-
ing Oil Company ? No, sir.

Defendant's Counsel— I think you said that Burns kept your pay-roll; 
did he ? A . Burns kept the pay-roll under the inspection of myself and 
my son ? Q. How often do you suppose you saw the pay-roll which he 
kept? A. Every day, or nearly every day. Q. How many men did 
Burns have under him ; you say he was foreman ? A. Yes, sir; he was 

1 0  foreman; he was not full foreman; I was “ full” myself; and my son 
was acting under my orders there in the pit. Q. Did he command the 
men? A» He commanded the men. Q. How many men were there 
engaged in that branch of business ? A. I suppose from 10 to 15, sir.

Court—Who commanded the men, did you say ? A. I was superin-
tendent, myself and son, nearly all the time, and Burns was subjeet to 
our orders.

Defenda/nt's Counsel— You gave orders through Burns to the men? A. 
Through Bums, sir; ten to fifteen men on the work. Q. This glycerine, 
has it been used in other places for the blasting of rocks ? A. Been 

20 extensively used. Q. In this country ? A . In different parts of this 
country, and mention may be made of the Hoosac Tunnell. Q. Any 
other places ? A . Maryland and various parts of the country, sir. Q. 
Is it used in other countries ? A. Yes, sir, extensively. You asked me 
yesterday about the advantages of i t ; I did not give you fully then; am 
I at liberty now to do it ? Q. You stated the advantages were, you 
avoid puddling, or clay working; what are the advantages of it? A. 
I may illustrate the operations at the Hoosac Tunnel, by which that 
tunnel will be driven through, as calculated, about four years earlier 
than it would with powder, and at a saving of two million of dollars, 

30 and my report upon the subject is in this book, a copy of my official 
report to the Governor of Massachusetts.

Court— Are you employed on the Hoosac Tunnel ? A. I was, sir, at 
that time, for that express purpose.

Defendant's Counsel—That is one advantage, what are the other advan-
tages ? A . A  matter of economy solely; and I have stated that 'as an 
illustration, Hoosac Tunnel. Q. More economical in time and expense ? 
A. In time and expense. Q. Does it require as much drilling of rock 
as powder does? A. Nothing like it, sir; with 1,680 feet of drilling at 
the Hoosac Tunnel, I did the same work with nitro-glycerine which 

4 0  would require 9,712 feet for powder.
Court— What is the difference in proportion about, in round numbers ? 

A. W e estimate in hard rock, such as slate, quartz, &c., about from 75c. 
to $ 1  per foot.

Defendant's Counsel— What is the most expensive part of the blasting 
work ? A . Drilling.

Cross-examined ly  Plaintiff's Counsel— You reside in New York ? A. 
I am supposed to reside in the State of Kentucky. Q. That is your 
native State ? A . Virginia is my native State, but I have lived in Ken-
tucky thirty odd years; my temporary residence is in New York; my 

5 0  factory in New Jersey. Q. How long have you been connected with 
this company in New York, the Blasting Oil Company, and its prede-
cessor, the Nitro-glycerine Company? A. I think I became a trustee of 
the U. S. Blasting Oil Company in October or November, 1866 ; and in 
the winter of 1866 or the early part of 1867 was made President. Q. 
Of the Blasting Oil Company ? A. Yes, sir.

Court— You were one trustee, or the trustees ? A. I was one of seven 
or nine. Q. You were one of seven or nine of the U. S. Company ? A.
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Yes, sir. Q. From what time to what time? A . In October or Novem-
ber, I suppose. Q. 1866? A. 1866. Q. Up to when ? A . And I think 
in February or March, or about that time in 1867,1 was made President. 
Q. President of that company at the time of the accident ? A . I was 
and have been so ever since.

Plaintiff's Counsel— There were nine trustees ? A . At that time. Q. 
Where is the office of that company now ? A. 78 and 80 Broadway, 
New York. Q. The same place where the other Company have their 
office ? A . Yes. Q. Is that company still in existence ? A. It is, sir, 
the U. S. Blasting Oil Company. Q. What business are they engaged 
in now ? A . Keeping up a corporate existence for the recipiency of a 
royalty for their patents. Q. They have patents relating to this nitro-
glycerine ? A. Yes. Q. And they are engaged in no business except in 
collecting the royalty for the use of these patents ? A . That is all, sir. 
Q. When was the Nitro-glycerine Company formed ? A. It comes from 
a lesseeship. Q. Where was it organized ? A. No such company organ-
ized ; it is only nominal. Q. How do you mean by nominal ? A . I 
am carrying on the business for the lessee of the company in that name. 
Q. You are that company, yourself ? A . No, sir. Q. W ho compose the 
Nitro-glycerine Company ? A. Mr. Joseph B. Stuart is the lessee of the 
Nitro-glycerine Company for the U. S. Blasting Company. Q. Is the 
lessee of which company ? A. Of the United States Blasting Oil Com-
pany. Q. What is it that you call the Nitro-glycerine Company ? A. 
The business is now carried on in behalf of the lessee, in the name of 
the Nitro-glycerine Company. Q.- It is not an incorporated company ? 
A. It is not, sir. Q. Who are the partners in that concern ? A. No 
partners at all. Q. Mr. Stuart, what interest has he ? A . He is the 
lessee, and it is carried on in the name of the Nitro-glycerine Company 
by me. Q. Uuder a lease from the United States Blasting Oil Company 
to Mr. Stuart ? A. Yes, sir. Q. What are the relations existing between 
you and Stuart ? A. W e are old acquaintances and associates in my 
patents. Q. What interest has he in the concern which you are carry-
ing on in the name of the company ? A. He is interested in my patents, 
and my patents bear upon this business; we are trying to build the 
business up so as to make all these things valuable. Q. The manufac-
tory is going on near Hackensack ? A. Yes. Q. And you are carrying 
that on ? A. Yes. Q. Who furnishes the capital to carry it on ? A . 
That is my business, not yours; excuse me ; this has nothing to do with 
the case.*

Court— You decline to answer, and the Court shall determine whether 
you shall or not. * ,

Plaintiffs Counsel— Who furnishes the capital to manufacture this 
nitro-glycerine, to carry on the works at Hackensack. [Question ob-
jected to. Objection overruled. Exception taken.] Q. Who furnishes 
the capital ?

Witness— If the Court please I would ask for some little protection 
here.

Court— Answer; the Court say you will answer.
P laintiffs Counsel— Who furnishes the capital to carry on the works 

at Hackensack ?
Court— To manufacture this nitro-glycerine. Answer that question ?
Defendant's Counsel— I think the oil has been testified to belong to 

the U. S. Company. There has been no connection at all shown between 
this oil and the Nitro-glycerine Company.

Court— The counsel are desiring to show by this witness that instead 
of the oil being that of the U. S. Company, it was the oil of Col. Shaif- 
ner. They will have liberty to do it.
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P la in tiff's  Counsel— Who furnished the capital for that establishment 
at the time when this accident took place ? A. There was no such 
establishment and no such company at that time.

C ourt— That is at Hackensack ? A# Yes, sir; no nitro-glycerine com-
pany at that .time, or no factory at Hackensack; no objection to answer-
ing that. Q. You say there was no such establishment at Hackensack 
at the time of the explosion, and there was no such company as the 
Nitro-glycerine Company ? A. Yes, sir, that is what I say.

P la in tiff's  Counsel— Where was the manufactory at that time? A. 
1 0  On the Passaic, about two or three miles from Paterson. Q. When was 

it removed from there to the neighborhood of Hackensack ? A. It never 
was removed; it was sold out. Q. B y ‘whom? A. Sold out to pay a 
debt. Q. Do you' know to whom ? A; Mr. Rennie.

C ourt— From Lodi ? A. Yes.
P la in tiff's  Counsel— Mr. Rennie bought it, did he ? A . He bought it, 

sir. Q. What did he do with it ? A. He sold it again a year after-
wards. Q. To whom ? A. I don’t know, sir; I think by the name of 
Miller. Q. Was it sold by the sheriff, first? A. No, sir; some of the 
fixtures was sold by the sheriff, but the factory and ground and build- 

2 0  ings were not. Q. Sold by you, as President of the company ? A. 
Sold by authority of the company. Q. That is the TJ. S. Blasting Oil 
Company— sold by their authority ? A . Yes. Q. Who composed the 
U. S. Blasting Oil Company at that time of the explosion ? A. You 
want a full list. Q. I want to know who were the parties interested in 
that company at that time ? A. It is a long list of shareholders; I can 
give you all I can remember. Q. Name the trustees? A. Izrael Hall, 
(I am not sure whether all these were trustees at that time) Julius R. 
Pomeroy, Edward F. Waite, James Deveau, W m . H. White, Tal. Shaflf- 
ner, Jacob Clarke, Martin Still, T. T. Church; but some changes might 

d q  have been made since. Q. At the time of the sale of the works at Pas- 
u  saic, had the company any oil on hand ? A. At Passaic. Q. At the 

time of the sale of the works there, had the U. S. Blasting Oil Company 
any oil on hand anywhere? A. Yes, sir. Q. Where? A. Wheeling, 
Virginia. Q. How much ? A. About twenty-two or twenty-three hun-
dred pounds. Q. Had they any other place ? A. In the magazine, and 
I believe one can at the factory. Q. What magazine do you speak of? 
A. My magazine. Q. Here on the railroad grounds ? A. Yes, sir. Q. 
How long after this explosion were the works at Hackensack started ? 
A. Half a year or so. Q. What became of the glycerine of the company 

¿a  that was stored in the magazine here after you buried it in the marshes, 
"  the fifteen cans ? A . Twelve cans of it were sold to Mr. Sullivan, up 

on Seventh Avenue. Q. When was that delivered to him ? A. Soon 
after. Q. About how soon after ? A . Within a week after the explo-
sion, Q. Then there would be three more, what became of them ? A. 
Three more remained there for eight or nine months buried; we had hard 
work to find them, and we finally sold them to a contractor, Laurence 
Meyers. Q. When did you first commence delivering oil from the 
Hackensack works? A. About October or November. Q. Of what 
year? A. The year after. Q. 1868? A. Yes. Q. Last-October or 

p- a  November ? A . Yes, sir. Q. I understood you to say that yoil gave Mr. 
Merritt a substituted order, for the order he brought to Burns on the 
day after the explosion on your works, at Hackensack ? A . At Passaic. 
Q. How was the U. S. Blasting Oil Company organized; under what 
law? A. The general law of the State of New York. Q. What was 
the amount of capital of that company ? A. $1,000,000. Q. How 
much was paid in ? A . It was all paid in. Q. $1,000,000 was paid in ? 
A. Yes. Q. How was it paid in ? A . By the purchase of patents and 
subscriptions in money. Q. How much money was put in ?
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Court—How much stock did you nominally have ? A. I think I had 
nominally on the books; about $15,000 on the books were paid me, but 
I don’t think at that time I had more than $5,000 of stock.

Plaintiff's Counsel—'Who put in the patents ? A. Alfred Nobel. Q. 
What were they put^n at ?

Court— I think I will overrule that. There is not enough in it to take 
up the time.

Plaintiff's Counsel— Had you any other interest in the company except 
the $15,000 which stood in your name ? A. No other interest in the 
world, except the little interest I speak about; not $15,000, for I have 1 0  
transferred that ofiF. Q. Had you any interest in the patents ? A . None 
in the patents of Nobel, had a number of patents myself. Q. Were 
they not as capital ? A. No, sir. Q. Were they used by the company?
A. They were, without any compensation at all. Q. Who put in the 
$15,000 in money; did you put it in? A. It was paid to me for my 
expenditures and services in Washington City and other places on behalf 
of the Nitro-glycerine Company. Q. You took that amount of stock in 
payment of services ? A. Yes, and money expended, about $1,700. Q. 
And for the patents you asked about $15,000 ? A. I answered how I 
got that; I never stated it was made up of patents. Q. What was the 20  
rest of the capital made up of— the rest of the $ 1 ,000,000 above the 
$15,000 which you got for services and money expended ? A. I had 
nothing to do with the corporation until sfime months after it was 
formed, and Nobel paid me in the way I told you. Q. I asked your 
knowledge as to how the balance of the $ 1 ,000,000 was made up, over 
and above the $15,000 issued ? A. The $15,000 was paid to me by 
Nobel. Q. How was the balance of the million of capital made u p ; 
that is a plain question ? A. You don’t put it right,- sir.

Court— You understand it? A . Yes, th e$15,000 I had had nothing 
'to do with the company; the million capital was made up before I went 3 Q 
into i t ; the amount of capital cash paid in I can tell you if it is neces-. 
sary; I have no objection to tell that. Q. Were you managing man of 
the U. S. Company ? A. No, sir. Q. Had you interest in that company 
under cover ? A . None, sir.

Plaintiff's Counsel— Were you interested in the stock held in the name 
of other people of the company ? A. None, sir; nor even to this day.
Q. Was there any capital paid in? A. Yes, sir. Q. How much? A.
The capital was paid in in this wav. Q. How much capital of actual 
money was there in ? A. Oh ! Yes, sir. Q. How much ? A. I want 
to explain it. Q. Answer in round numbers ? A. $50,000 were paid in 4 0  
in mqney; the works at Paterson cost from $13,000 to $15,000.

Court— Was that paid in by stock? A. Paid in by this forming the 
company. Q. How were you -employed by the company? A. I was 
President without compensation or salary. Q. Why did not you get 
compensation ? A. They did appropriate some, at one time, to pay my 
expenses, but as to salary—

Plaintiff's Counsel— What was your interest in the stock of the com-
pany ; did you have any ? A. I had no interest in the world in that 
company, directly or indirectly, except the nominal amount of shares 
standing in my name, which was about $15,000, and which I think I k a  
held at that time $5,000 of my own; the other $10,000 I paid away for 
nominal sums. Q. Now this oil was brought from the works at Passaic, 
as I understand you, to be stored there; this twenty-one cans, was it 
all brought at one time ? A. Brought the same day, sir; I am not sure 
whether it was all in one wagon or not. Q. Can you fix the date when 
it was brought? A. On or about the 10th or 12th of November? Q. 
Who brought it? A. You mean the wagoner, or who ordered it. Q.
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Who brought it on the ground ? A. I don’t know, but I think it was 
Van Houten’s wagon, but I am not sure. Q. In Paterson ? A. Yes. 
Q. Who sent the glycerine there from the works ? A. Mr. Church and 
myself. Q. Were you at the works at the time it was loaded to come ? 
A. I was not, sir. Q. Were you at the magazine at the time it was 
'deposited there ? A. No, sir, my son was. Q. Did it come night or 
day time ? A. Day time, I think; I am not sure.. Q. What time of 
day did it leave Paterson ? A. I don’t know that, sir. Q. You said 
you knew that the engineer of the railroad, nor Sage & Flanagan knew 

10 it was stored there ? A. I said they did not know it belonged to the 
United States Blasting Oil Company. Q. Did your work require that 
amount of glycerine there ? A. It would require ten times that amount. 
Q. I understand you had it sent there with the intention of buying of 
the company ? A. I consented it to be brought there because I desired 
to buy it myself. Q. Had not you power to sell glycerine for the com-
pany, as President ? A. It was never our practice or habits to do it. 
Q. Had not you power to sell that glycerine as President of the com-
pany ? A. I suppose it is a question of law whether I would or not. 
Q. Did not you understand you had that power as President ? A. No, 

20 sir, I never did. Q. Who did exercise the power to sell the glycerine ? 
A. The Secretary and Treasurer, acting as one person. Q. It took the 
two to sell ? A. The two offices were filled by one person. Q. They 
were one office? A. Yes. Q. Filled by Mr.— ? A. Church, at that 
time. Q. Did you apprise Mr. Church that you wanted to buy that oil ? 
A. I don’t remember, sir. Q. When did you make up your mind that 
you would buy it ? A. Before it came there. Q. Then you had it, 
allowed it to come there because you intended to buy it for your own 
use ? A. Yes, sir, Q. On that work ? A. Yes, sir. Q. Who first 
spoke of sending it there ? A. Mr. Church. Q. When and where ? 

30 A. At the factory near Paterson. Q. What was his object for sending 
it ? A. Mr. Rennie told us he was going to attach the property, which 
we had no objection to, and we took the oil away, to keep it from being 
held up under embarrassment of any law suit. Q. You got all your oil 
for blasting on this work from that place ? A. Yes, sir. Q. Were you 
not manufacturing it there principally for this work ? A. No, sir, manu-
facturing it for all parts of the country. Q. Was this all the oil there 
was at the works ? A. There was about one can left—it had been taken 
away, part by Mr. Merritt and the balance of it I don’t know how it got 
away; it was understood between Rennie and myself that the oil was 

40 to he all taken away. Q. Mr. Merritt got his thirty pounds out of that 
can ? A. He got it out of the demijohn; when we say a can, we .mean 
the quantity that would fill a can. Q. I understand you to say—you 
don’t mean to say that the engineer of the company and Sage & Flana-
gan did not know this oil had been stored there ? A. I don’t mean to 
say they did not know the oil was stored there; I mean to say they did 
not know the oil belonged to this company, the U. S. Blasting Oil Com-
pany. Q. Do you know who received it and put it in the magazine ? 
A. My son. Q. Burns assisted him ? A. I don’t know, sir; my son 
had charge, had arrangements with the company. Q. Had any of it 

50 been sold and delivered before Merritt came there on that day, with that 
order ? A. About five cans, sir. Q. Who was that sold to ? A. Sulli-
van & Company. Q. When was that delivered; was it on or before 
the explosion? A. Before the explosion, of course. Q. How long 
before ? A. Within a few days before, because it was only there ten or 
twelve days. Q. Was it delivered on Sunday? A. I don’t know, sir; 
I don’t remember, now. Q. Did not you go there to deliver that oil on 
the day before the explosion, that five or six cans ? A. No, sir, there
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might have been one can. Q. That you took upon Sunday ? A. Yes, 
sir. Q. You took some oil away on Sunday ? A. I am not sure whether 
it was a can or my electrical apparatus; I took something; I was there 
in the laboratory, going over the works to examine it, because I was 
not to be there the next morning. Q. Did not you take some oil from 
that magazine to deliver in New York the next morning? A. It is 
possible,! did, either take one can or my machine, one thing pr the 
other; one can or my electrical machine. Q. Were not you in charge 
of work in New York, Sullivan was engaged, in, the day of the explo-
sion ? A. I was there on- Monday. Q. And they ere using this oil 10 
there ? A. Yes, sir. Q. Blasting ? A. Yes, sir.

Court— You were where ? A. 142d street and Seventh Avenue; there 
the five cans were taken to at different times.

Plaintiff's Counsel—Did not Lehlbach, Sage & Flanagan, see you 
delivering that oil, taking it away during this time ? A. That I don’t 
know, sir. Q. Done in open day ? A. Open day, sir; I think so; I 
presume it was in open day. Q. You stated yesterday in your examina-
tion that one of the cans which Burns took out on the day of the explo-
sion, was empty; how do you arrive at that conclusion? A. Because 
on Sunday I felt what cans that were there of mine, and I found there 20 
was a fractional can there; and then after the explosion I found that 
fractional can there ; I therefore took it for granted that one of the cans, 
if he had tw'o there, must have been empty. Q. Why would he take 
out an empty can ? A. Because it is our practice, in melting nitro-
glycerine, as fast as we melt it to pour it into another vessel, and then 
go oq, and melt and pour oif. Q. So you think he took this other can 
to pour the oil in ? A. Yes. Q. Are you sure now, there was not more 
oil in the one he took out, that they were all entirely empty except the 
one you found there on Tuesday ? A. I am sure it was entirely empty.

Court— That is those you have designated as yours? A. Yes, with 3 0  
the exception of one, a fractional can, laid off one side.

Plaintiff's Counsel—With regard to your oil, you stated, I believe, a 
number of matters you took there altogether; do I understand you, in 
the first place, before you made your contract you sent down some for 
experiment, did you not ? A . Before I made my contract, Flanagan &  
Sage got, I think, ten pounds for experiment; then was ordered two 
cans, which arrived there the day I signed my contract. Q. Were you 
there at those experiments with the oil ? A . Not the ten pounds, sir.
Q. Were you there with any experiments made from the two cans ? A.
Yes, sir; the two cans exploded under my contract. Q. In the presence 4 0  
of the, officers of the company ? A. I did not know any officers of the 
company were there; Flanagan & Sage were there. Q. Did not the 
President and Attorney of the company come from Newark to witness 
the experiments ? A. I don’t know that I ever saw the President in my 
life, and did not know that they had an Attorney; I knew nothing 
about the company. Q. When were those experiments made ? A . The 
experiments with the ten pounds were made some days before my con-
tract was signed.

Court— Were you present ? A. I was not present.
Plaintiff's Counsel— The other experiments, when were they made ? rn  

A. They were not experiments; it was in the regular work. Q. Sage & 
Flanagan were there to witness the operations? A. I was not there; 
the ten pounds I had nothing to do with it. Q. The two cans first 
bought by Sage & Flanagan turned to you ? A. At the same time they 
became my property, because the contract was signed that day. Q. Did 
Sage & Flanagan pay for them ? A. No, sir. Q. You took them off 
their hands ? A. Yes, sir. Q. Who paid the company for them ? A.
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I owe the company for them yet. Q. You owe the company for all the 
oil you got there? A. Yes, sir. Q. Never paid them for any of it? 
A. No, sir; it is charged to me, the whole of it. Q. Had you known 
Burns at all, before you made this contract ? A. No, sir. Q. Was he 
upon the works at the time you made the contract ? A. I don’t think 
he was, sir. Q. Who hired him at first ? A. I don’t know, but I sup-
pose McNab did. Q. How long was he your foreman ; was he in your 
employ before he came on the works ? A. Yes, sir, in Maryland. Q. 
How long had he been in your employ ? A. Two or three months. Q. 

10 Was he acquainted with this business ? A. Very well, sir. Q. Why 
did you discharge,him ? A. Because I heard that he had been drunk 
the night before. Q. How did you hear that ? A. A report among the 
men. Q. You never heard Burns had been drunk? A. No, sir; I 
thought, my son with in§, that McNab called the roll extraordinarily 
high, so that it could be heard up the road. Q. Did you consider him 
an incompetent man to have charge of glycerine ? A. Any drunken man 
is incompetent; hence I discharged him. Q. Why is such a man incom-
petent ? A. A drunken man is incapable of doing anything, according 
to my experience. Q. Don’t this require peculiar management, require 

20 extraordinary care to take care of it? A. No, sir; it only required 
ordinary care, not so much care as gunpowder. Q. Do you consider it 
safer than gunpowder ? A. Yery much safer, sir. Q. Does it not some-
times explode ? A. That is what it is made for. Q. Without applying 
means for that purpose? A. It may be exploded by accident. Q. 
What causes it to explode ? A. A heavy concussion; a heavy blow.

C ourt— On what ? A. For instance, if you put it on an anvil and 
hammer on it, the part under the hammer will explode. Q. You mean 
the oil, itself ? * A. Yes.

P la in tiff's  Counsel—In cans will a heavy blow explode it ? A. Not 
30 unless it was under conditions of confinement; Mr. Doremus’ letter 

explains that.
C ourt— You say in cans it may explode; by what ? A. By a heavy 

, blow on it, if it is under stated pressure or confinement..
P la in tiffs  Counsel—When corked up in the cans, the aperture closed 

in any way, is it then in a state of confinement to cause it to explode by 
a blow? A. That confinement must be pressure. Q. How do you 
account for the explosion when Burns was trying to thaw out it ? A. I 
understand that the oil was frozen ; it was filled about four-fifths full; 
when it is thus frozen, and he applies heat at the base of the can, 

40 sufficient to give the nitro-glycerine confined below by the frozen oil 
above—if the heat applied thus at the bottom is sufficient to produce 
360 degrees Fahr., the confinement by the frozen oil above is sufficient 
to occasion explosion. The application, then, of the ret hot iron, which 
in day time is at least 1 ,0 0 0  degrees—that red hot iron will make heat 
enough to the middle of the can to effect the 360 degrees of heat upon 
the nitro-glycerine; I believe F have explained it, sir. Q. If I under-
stand you, you think the explosion was caused by his applying heat to 
the bottom of the can, while the top remained frozen? A. Yes, that is 
sufficient. Q, That the heat caused the explosion below, as there could 

50 he no escape by reason of the frozen glycerine ? A. Yes, sir, that is the 
hypothesis. Q. At what temperature does it congeal ? A. Between 43 
and 45 ; we consider 43. Q. Had you given Burns instructions how to 
thaw it? A. Yery clear instructions. Q. What were they ? A. To get 
a tub and place it down in the field, below all the houses, and to get 
warm water,- about blood heat, 9B degrees or about as hot as he could 
stand his hand in ; I suggested to use soap-suds; that might be got 
from the shanties already warmed ; I gave him our books ; pointed him
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to parts which instructed hinrnever to employ hot irons in warming the 
water, nor was he to take the oil to any of the shanties. Q. Was your 
instructions for him to place it in hot water and leave it there until 
thawed ? . A . To leave it thaw. Q. Keep renewing the hot iron ? A. 
That is a matter of consequence ; if one'water is not sufficient,. I guess 
it is to be followed up ; I also gave him little details as to instructions 
how to pour the water on, and what parts, so as to keep it thawed all 
found. Q. Had you seen, him thaw any of it under those directions ?
A. Never did, sir. Q. But you knew that he was in the habit of taking 
it to the blacksmith’s shop to thaw ? A. Never did, sir. Q. Do you 1 0  
know whether there had been any blasting before the explosion, on the 
Monday? A. I don’t know; when I saw him on Sunday, it was under-
stood there was none tfo be; that is as it was understood on Sunday ; I 
directed him Avhere to put the next holes. Q. What hour in the day, 
as near as you can get it, that you saw Burns on that Sunday ?

C ourt— Was there any blasting on that Monday^? A. I don’t know 
now, sir, whether there Avas or not.

P la in tiff's  Counsel— What hour on Sunday did you first see Burns ?
A. I suppose somewheres about eleven or one; somewhere in that 
neighborhood. Q. Where was he when you first saw him ? A. Sitting 9 0  
near the blacksmith’s shop. Q. Anybody with him ? A. No one that 
I can remember of now, sir. Q. Did he go in, or send in and get the 
keys, to the place where you kept your laboratory ? A. I don’t remem-
ber, sir. Q. He had the keys of that place ? A. W e had duplicate 
keys; my son had one set and he had a set. Q. Had you a set ? A.
No, sir, I never carried them; my son did. Q. You were in Avith 
Burns ? A . Yes. Q. Did you go and get the keys to let you in, or did 
your son come Avith his keys ? A. My son Avas not there. Q. You 
Avent in with Burns’ keys ? A. With Burns’ keys, sir.

C ourt—Did Burns have the key of the magazine? A. He always had gn  
a duplicate key of the laboratory and the magazine.

P la in tiff's  Counsel—And your son carried another? A .. My son 
carried another. Q. Do you know Michael Scanlon, brother of John ?
A. I know the two Scanlons, but I don’t know their first names. Q. 
Michael is the younger one ? A . I have heard of him and I have seen 
him ; and I suppose I saw him before, but do not know. Q. Did you 
see him on that Sunday ? A. I don’t remember, sir. Q. You don’t 
knoAV whether he was with Burns that Sunday or not? A. I don’t, sir.
Q. What did you do in the laboratory at that hdur you were with him 
there? A . We were sitting there talking, and I was arranging my ¿in 
electric fuses and things, little details, minutiae. Q. Had you any 
glycerine there ? A . No, sir; never kept it there as a rule. Q. Did you 
go to the magazine with Burns? A. Yes, sir. Q. Before or after you 
Avere in the laboratoi’y ? A. I think during the time. Q. What did you 
go for ? A. Went there to inspect the oil, and then Avent on the works.
Q. You inspected the o il;, do you remember Avhich end of it ?, A. No, 
sir. Q. How did Burns get it on his hands ? A. I don’t know. Q.
Did he get it on his hands in your presence ? A. He handled the cans 
to see Avhether there AAr.as any in them; it makes my head ache very 
much, and did make his generally; I generally avoid handling it as k a  
much as I can. Q. You stated yesterday he got some on his hands ?
A, I think so. ( .̂ How ? A. Because he complained of having a head-
ache. Q. How would he get it on his ha*nds by merely handling the 
cans ? A. They have got some about the nozzles; if I handle an empty 
can about the nozzle it is sure to get on. Q. Why handle the nozzle ?
A. We accidentally do these things, or it may be in some other part of 
the can. Q. After examining the cans did you go back in the labora-
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•tory? A. I was there some time, going back and forth. Q. Prom the 
laboratory to the magazine, you mean ? A. On the works. Q. Were 
you on the magazine more than once with „Burns on that "day? A. I 
don’t remember; I know we went there. Q. How long were ypu in the 
laboratory together ? A. I suppose an hour. Q. How long on the 
works with him ? A. I don’t know ; I was walking about, Q, Were 
you there another hour ? A. I guess I was there, sir, a couple of hours 
or more. Q. A  couple of hours with Burns altogether, that afternoon T 

I should think so; it might have been a little more or less, Sunday 
• 10 afternoon. Q. Can’t you tell a little nearer than from eleven to one 

o’clock, you first met him ? A. No, sir; I don’t think I can. Q. Could 
not you fix the time a little nearer than from eleven to one ? A. No, 
I can not, sir. Q. When did you first notice that Burns talked a little 
different than usual, and appeared a little different ? A. When he came 
up to me. Q. What did you notice then ? A. He spoke a little different 
than usual. Q. Had you not some suspicion then that he had been 
drinking ? A. No, sir; I asked him what was the matter ; he said he 
had a headache, and his mouth had a cold split, and I told him it 
looked a little swelled, and I told him to get some plaster. Q. You did 

20 not suspect he had been drinking ? A. Not at that time. Q. Did not 
you notice his clothes were dirty ? . A. No, sir,I don’t think they were; 
I would have noticed it if it had been so. Q. Did not you go the next 
morning where he had been employed and inquire whether he had 
drank ? A. Yes, sir.

Court—Where did you go ? A. To Seventh Avenue, New York.
P laintiff's Counsel—To what place did you go ? A. To Sullivan’s. 

Q. Burns had been working there before he came here ? A. Yes. Q. 
Burns had been working there ? A. Yes. Q. Did you inquire about 

~ his habits ? A. Yes. Q. What induced you to make that inquiry ? A. 
30 My-son told me he worked there. Q. Is it what you saw of him on 

Sunday that caused you to ask on the work there ? A. Partly ; I want-
ed to find out his character, generally. Q. If what vou saw on Sunday 
induced you to make this inquiry, had not you suspicion he had been 
drinking? A. It caused me to desire an investigation; I was close to 
him and did not smell his breath; he said he had a headache; he 
walked well enough; could not say he was under the influence of 
liquor, he spoke a little thick, but I could not tell whether it was on 
account of his lip or not; I wanted to satisfy myself, and I proceeded 

f to investigate; 1 spoke to my son about it. Q. Did not you learn up 
40 there he had been in liquor occasionally ? A. I heard up there that 

they had heard he had been in liquor. Q. Did not somebody tell you 
that lie had seen him in liquor? A. I don’t remember now; probably 
Mr. Hedge maŷ  have told me they had seen him in liquor. Q. He 
spoke a little thick; did he speak like a drunken man ? A. No, sir; 
he spoke as though his lip was swelled or his tongue was swelled. Q. 
That is the way a man who gets a little drunk talks sometimes; you 
have some men that way; I have had experience that way; it affects 
men differently ?  ̂A. I don’t think it would affect me that way. Q. You 

 ̂ went up to make inquiries about Burns; what else did you go up for ? 
50 4  Electric blasting. Q. Did not you go up to ta&e some of this oil ? 

A I went up for electric blasting.' Q. What is that? A. Scientific 
blasting; an invention of mine. Q. You went to practice it ? A. Yes, 
sir. Q. Did not you use nitroglycerine in using it ? A. Nitro-glycerine, 
gunpowder or any explosive. Q. Exploded the blast by electricity? 
A. Yes, sir. Q. Was it used that day? A. I think so, sir. Q. How 
long was you up there—all day ? A. Most of the day, sir. Q. You did 
not come to the wrork here again ? A, No, sir, not that day; I went to
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Lodi in the afternoon ; I went to Lodi from that work. Q. On Sunday 
when you were with Burns, did you tell him an order would come the 
next day tor glycerine and he should deliver it ? A. I  have no recollec-
tion of anything of that kind, sir. Q. Did not you tell him there would 
an order come for glycerine ? A. I  have no recollection of tellina- him 
S.°‘ w- ; ld n°k y°u know there was an order coming for this glycerine ?
A. No sir. Q. From Mr. Merritt, you did not know it? A. No sir 
<4. When did you first hear Mr. Merritt had an order ? A. The dav 
alter the explosion. Q. Had you given Burns any order to deliver oil 
upon the order of Mr. Church ? A. No, sir. Q. Had you given your 10 
son such orders ? A. My son was authorized by the company ; he had 
arrangements with the company to do that business; it was in his 
charge; he had a special arrangement, not myself; I refused to do it 
but let him do it so that he might get a little pay if he wanted it.

Court Special arrangements to do what ? A. To fill the orders of 
the company, whatever it may be in regard to that oil. Q. In regard 
a° n̂ ras’ was ■?u n̂s to ac  ̂ ôr kim in doing it, or was Bums to do it ?A. the actual filling the oil; my son had that. Q. Was he paid for 
the actual labor of it, or Burns ? A. It is under his charge ; I suppose 
it he called on any one to help him he would have done it. Q Was 20 
there anybody there to deliver it except Burns ? A. My son was not 
there that day. Q. Monday you refer to ? A. Monday, sir. Q. Had 
he been there, was there anybody to actually deliver the thing but 
Burns? A My son had not been there that day. Q. When he was 
there, and the orders came, was there anybody to actually deliver the 
thmg, bû  Burns? A. If lie had been there he would have delivered it 
himself personally, for he is in the habit of handling the oil. Q. Would 
lie have thawed it out himself? A. I suppose so; he has done it him-
self, blasting himself, and handles the oil, and fills the hole and such 
things as that. - / .

Plaintiff 's Counsel—Did you say Burns had no authority from vou to 
hU any orders the Blasting Oil Company sent there ? A. At one time I 
tnouglit 1 had given him permission to do so ; but on consultation with 
Mr. Church who was present at the time I instructed him about the 

• thawing lie says I did not. Q. You thought you had and Mr. Church 
kad not ? A. Yes. Q. That is since the explosion ? A. Yes

When was that ? A. About that time ; months afterward probably • 
can t tell, from time to time we talked the matter over. Q. You were 
satisfied you had given him such instructions until the conversation 
with Church ? A. I thought I had, sir ; until Church satisfied me I in  
had not. Q. Given instructions to Burns to fill the orders ?

V n ^ 1 0  ? e!iver the orders ? A- 0 f the Company ; he satisfied me that 1 had not, because I had never exercised such authority over the 
Company’s oil. Q. Why then did you think you had given him such 
orders? A. I just thought so, because I had a conversation with him 
about thawing the oil.

Plaintiff's Counsel—And then you afterward, on conversing with Mr. 
Church, you came to the conclusion that you had not given such orders 
because you had nothing to do with the delivering of it, is that it ? A 
On reasoning with myself I remember that I had never exercised any K(\ 
authority over the Company’s oil, never gave any orders. Q. You ex- 0U 
ercised authority over the storing of it, did not you ? A. I gave per-
mission for to be stored in my magazine ; Mr. Church ordered it there 
with my consent.

Court You knew the Company’s orders were being filled there ; did 
you not? A. Yes, sir. Q. Was Mr. Deveau connected with the office 
in New Yorlf at the time the order was given to Merritt ? A. He was

30
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connected as a trustee only. Q. He was not tlie Secretary then ? A. 
No, sir. 1.

Plaintiff's Counsel—  Did he deliver the order to Mr: Merritt? A. 
I can only know what he told me. Q. Did not you write a letter to 
Sage & Flanagan in February, 1868, in which you said that Mr. Deveau 
delivered the order to Mr. Merritt— Mr. Deveau, Secretary of the Com-
pany. [Objected to. Objection overruled] Q. Did not you write a let-
ter to Sage & Flanagan in February, 1868, stating that Mr. Deveau Sec-
retary of the Company, delivered this order to Mr. Merritt ? A. Pos 

10 sibly I did, sir ; but if I did write that, stating that Mr. Deveau was 
the Secretary of the Company, at the time, then I  wrote an error. Q. 
It was a mistake if  you did write so ? A. I wrote a letter to Sage or 
Flanagan, I don’t know who. Q. Don’t you remember informing Sage 
& Flanagan in February, 1868, that you had instructed Burns to deliver 
oil under the orders of Blasting Oil Company, and given instructions 
how to thaw it ? A. Possibly I did sir ; that is because of the conver-
sation with Church and myself ; Mr. Deveau has been Secretary and 
Treasurer nearly all the time, but I might have written that. Q. When 
you went to Sullivan’s in New York, and learned Burns had been seen 

20 drunk, why did not you send word immediately to have him discharg-
ed ? A. Well, it was in the afternoon ; he may have been seen drunk 
at one time, that is not enough to discharge a man. Q. It was enough to 
discharge McNab ? A. He was drunk on the work, or under thé in-
fluence of liquor on thé work, and I did not hear Mr. Burns ever was 
drunk on the work. Q. Did you make any inquiry about the work 
whether Burns ha,d been seen drunk or not ? A. No, sir. Q. Sure of 
that? A. Quite sure of it. Q. Did not you state in your examination be-
fore the Coroner that when you saw Burns on Sunday you had your 
suspicion raised,, or something to that effect, and that you went to make 

o a  inquiry ; that you were not satisfied with the inquiries^ you made here 
and that you went to New York to make further inquiries ? _ A. I don’t 
remember I stated I made inquiries on the works, I don’t think I did ; 
he must have me erroneously reported. Q. Did not you say, on Monday 
morning you were still not convinced with regard to Burns, and you 
wént to New York to make inquiries ? A. I was not convinced or sat-
isfied as to his character. Q. Now you say McNab was discharged be-
cause he had been seen drunk on the work, was not you told by some 
one that they had overheard him say he had been drunk the night be-
fore ; was not that the information you got with regard to McNab ? 

4 A A. I got that too, that he had been drunk the night before, and my^son 
reported he hallooed out loud on the works, and I put all̂  these things 
together ; I took him out to drink ; I did not act on one thing alone. Q. 
He drank with you ?, A . Yes, sir. Q. Did you ever know Burns kept 
a bottle of liquor in the magazine ? A. No, sir, until after the explo-
sion. Q. You did hear of it after the explosion ? A. Yes, sir. Q. 
You referred yesterday to some act of Congress, with regard to trans-
portation of this material, when was that act passed ? A. It was ap-
proved the 3d of July 1866, I think, sir. Q. Did you transfer your 
magazine from your works, here in accordance with that act. [Objected 

5 0  to. Question overruled.] '  Q. Now, sir, were you there when the first two 
cans were buried in the hole on the south side of the railroad ? A. Yes. 
Q. Who was present when that hole was dug ? A. I  selected the place 
with Col. Sage. Q. That is the first hole ? A. The first hole. Q. How 
deep was it ? A. Told him the size and the depth. Q. IIow deep ? 
A. He got some men and had it done. Q. What was the size of that 
hole, and its depth ? A. If I  remember correctly it was three feet, pos-
sibly a little less than that. Q. Deep ? A. About twenty inches deep.
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Q. How far below the surface did the top of your cans come ? A. Six 
or seven inches. Q. How long did they remain in that position ? A. 
The two cans remained there buried ; I don’t remember, sir; probably 
ten or twelve days. Q. Were you during that time engaged in making 
the magazine ? A. No, sir ; I was in Maryland, went to settle my ac-
counts ; when I came back I had the magazine built immediately. Q. 
Was Mr. Lehlbach, the Engineer, present at the digging of the hole, 
when the two cans were put down ? A. I don’t remember seeing him 
there; I should think not, though. Q. He went with you to select the 
place for the magazine, did he ? A. Yes, sir. Q. That was upon the 10 
lands of the Company, was it ? A. I don’t know, sir; it is on my dia-
gram there; I don’t know as to the rights of property there. Q. How 
far from the bank of the railroad was it ? A. Sixty or seventy feet. Q.
Of the edge of the cut? A. Of the cut proper; there are two edges - 
there, one is a bank edge, and then there was a rock cut. Q. The mag-
azine was in the dump of the cut ? A. Yes, the earth that had been 
taken out of the pathway of the railway had been [piled, and it ex-
tended out some sixty or seventy or eighty feet, and some two or three 
hundred feet long, and from ten to fifteen feet high; this I remember is 
the Jowef end of the dump (pointing to map), and it was in that lower end 2 0  
of the dump the magazine was set. Q. Mr. Lehlbach staked it out for 
you ? A. No, sir; he did not stake it out, he reconsulted as to the 
safest place, and where I might be permitted to put it. Q. You put it 
there with his permission ? A. Not that way, sir. Q. Was he there 
while you were building the magazine ? A. He was passing continual-
ly, but die had'nothing to do with it, never said a word to me about the 
magazine afterwards. Q. What time of the day was it, when you left 
the works on Sunday, the day before the explosion ? A. It is uncertain 
with me, exactly what time I left it ; but I was there I should think a 
couple of hours, I am not sure. Q. You think you left as early as four 30 
o’clock ? A. I left I think before that. Q. As early as three ? A. If I 
got there at eleven, I left at one; I have tried to fix my mind at the time I 
took lunch. Q. If you got there at two, you left about four ? A. Yes.
Q. What time on Monday morning did you get up to Sullivan’s place ?
A. Very early, sir; possibly about daylight. Q. It was not daylight; 
what time did you leave there ? A. I suppose I left there about two 
o’clock.  ̂ It must have been about two for me to have met the Hacken-
sack train at four. Q. What time did you leave there ? A. I don’t 
know whether I went to the office that day or not; if I did not go to 
the office I must have left about two so as to have met the Hackensack 40 
train at four; I know I went to Lodi that night. Q. When you went up 
there, on Monday morning, Sullivan’s place, before daylight, who did you 
see ? A. Don’t remember, sir. Q. Did you see Mr. Sullivan—who did 
you inquire of about Burns ? A. Mr. Hedge. Q. Who is he ? A. Walk-
ing Boss. Q. Of Sullivan’s ? Yes, sir. Q. When did you first see him 
on Monday ? A. I don’t remember, sir; I suppose immediately after I 
got there. Q. Did you make inquiry immediately after you got there ?
A. During the day, sir; but possibly I did. Q. Did you make up your 
mind to discharge him ? A. I don’t know ; I would have made a fur-
ther investigation before I discharged him. Q, Did you make a further 5 Q 
investigation that day ? A. Not there. Q. What further investigation 
did you propose to make ? A. On the works; on my own works.
Q. It I understood you rightly, you said when Lehlbach went 
with you to select a place for a magazine, you asked him to select a 
place where it would be least dangerous for a magazine; what danger 
was there particularly ? A. Throwing of rock. A. Would throwing of 
rock into that magazine have exploded the glycerine ? A. No, sir, be-
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cause I had it buried, but I did not want my timbers disturbed. Q. I 
understood you to say, it was what is called a non-resisting magazine ? 
A. Yes, that is to say, if an explosion took place, it is not confined, it 
is free. Q. The planking, &c., were light ? A. Yes, sir ; very frail. Q. 
Would not a big rock crush through it? A. No, sir. Q. Strong 
enough to resist the falling of a big rock ? A. Yes, sir; any rock thrown 
that distance. Q. How far was it from the blasting ? A. About one 
hundred feet probably; I can’t tell; if I had the drawing I could tell 
nearly. Q. Any blasting, heavy blasting; is not it thrown sixty or one 

10 hundred feet ? A . Yes, sir; but rock not to go that distance; I did not 
blast to throw rocks that distance ; that is another part of our science, 
to blast rock without throwing it.

C ourt— When the water surrounding the oil had attained a heat of 
• 360 degrees, how soon would the explosion of the oil, with the can in 

the condition you have stated, likely occur? A . Water boils at 212, 
and at 360 the expansion of it alone would have been sufficient to burst 
the can. Q. Can you give us any reliable idea as to the length of time 
it would take to make any explosion, after the water had attained that 
heat of 360 ? A. My opinion is that after water is brought to that 

20 degree of steam that the expansion and the heat together would have 
been sufficient to explode nitro-glycerine; the expansion produced by 
the conversion of the water into steam, the gases evolved would be of 
sufficient heat to produce an explosion ; but you might boil water on 
top of glycerine without producing an explosion. Q. Was it possible 
by a heated iron to attain 360 degrees in that water ? A. The water 
being placed on top of the nitro-glycerine, and uncovered, I should 
think it would have been impossible to have done so ; it wrould be very 
difficult indeed to bring water to boiling, thus situated. Q. You mean 
put of the water ? A. The water on top ; we put wTater on top of the 

80 glycerine. Q. They put water into this firkin; the can is put in the 
firkin and water round it ; is it possible, by the use of hot iron, for that 
water to attain 360 degrees ? A. No, sir. Q. How, then, do you ex- 

, plain the effect of 360 degrees of heat, or the operation of it, rather; how 
is that attained on the oil ? A. The red hot iron is red at 700 degrees; 
in day light, red hot, it is about 1,000 to 900 and some odd degrees; 
this is day light, and it seemed to be red, as I am informed by the evi-
dence here; the application of that red hot iron 1,000 degrees against 
the tin can—  Q. Your idea is it touched the can ? A. I say it could 
not explode unless it did touch the can.

4 0  P la in tiff's  Counsel— Did not you learn when you went to Sullivan’s 
place in New York, that Burns had been discharged from the work up 
there on account of drunkenness ? A. No, sir, he was discharged on 
account of not getting there in time in the morning. Q. You ascer-
tained that at that time ? A. It may not have been at that time ? Q. 
You were not informed on that Monday that he was discharged for 
drunkenness ? A. I can’t remember, sir.

D efend an t's Counsel— What degree does tin melt ? A. 445 degrees, 
about. Q. Can you raise water higher than 212 degrees, when uncon-
fined ? A. No, sir; it boils then and passes off into vapor. Q. You 

5 0  stated in the cross-examination that you were there on Sunday about 
two hours, and Counsel then said if you got there at two you left at 
four; what is your impression as to the latest hour you were there ? A. 
My impression as to the latest hour is about one o’clock. Q. On Sun-
day ? A. On Sunday. Q. And what was the latest hour at which you 
were «.t Sullivan’s on Monday ? A. It could not have been later than 
two o’clock.

A  J u ror—You say you never authorized Burns to fulfill any orders?
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A« I  explained that to the Counsel, that I was under the impression at 
one time that I had, but upon reflection as to my own power on the 
matter, and consultation with Mr. Church, who was present at the time 
that I supposed I had, I find that I had not authorized them. Q. Why 
would he go and take this stuff out of the magazine and bring it there 
without any authority ? A . That I don’t know, sir. Q. Where did you 
get the order after the explosion ? A. I got the order from Mr. Merritt.

P la in tiff's  Counsel— Do you know whether that order was ever deliv- * 
ered to Bums ? A. I should suppose not; I don’t sir. Q. Do you 
know where it was found after the explosion ? A. It was in Mr. Merritt’s 1 0  
pocket, I  suppose, because he showed it to me. Q. Do you know 
whether Burns ever saw it? A. I don’t, sir. Q. You say in "regard to 
the matter of your having authorized Burns to deliver this oil, that you 
first were of opinion that you did authorize him, and you so stated in 
the letter written to Sage & Flanagan, on February 11th, six months 
after the accident. Now, then, you say that since then, after thinking of 
the power you had, and after hearing the argument of Mr. Church on 
the matter, that you are uncertain as to all that? A. I f  I had to swear 
positively now, one way or the other, I should say I had not instructed 
him ; but when I had this conversation with him, or at the time I sup- 2 0  
posed I said something about it, upon which I based my remarks in that 
letter, Mr. Church was present. Q. When was the time you had this 
conversation with Burns, at which you so ordered ? A. I don’t remem-
ber, sir; while the oil was there of course. Q. In the cross-examination, 
you said it was at the time at which you gave him instructions as to 
warming it ? A . Yes. Q. When did you first give him instructions as 
to warming the oil ? A. That I don’t remember, sir, the exact day. Q. 
Was it before there was any company’s oil there ? A . No, sir, it was 
while the oil was there. Q. Where was the place ? A . At the maga-
zine, sir. Q. Was Mr. Church there? A. Mr. Church was present. Q. 3 0  
At the time ? A. Yes. Q. The company’s oil was there at the time ?
A. Yes. Q. Church was Secretary of the company? A . Secretary of 
the company. Q. Can you say now whether anything was said then, 
and Burns was there; Bums, you and the Secretary were at this maga-
zine together, after this oil was there which you called the company’s 
oil ? A. Ask that question again. Q. You, Church and Bums were at 
the magazine, after the twenty-one cans of oil were delivered there, 
together; you three were there; no one else with you? A . None, sir.
Q. What took place at that time ? A. I described to him— a little cold 
snap occurred—the first conversing after the oil was sent there, and it AQ 
was at that time that I explained to him how to thaw the oil, in 
case it should be frozen; he attended to blasting in the absence of my 
son and myself; he never did much blasting. Q. What else took place?
A. Nothing else that I can remember. Q. Did you say it was your im-
pression up to February 11th, that at that time you gave Bums authority 
to deliver the oil on the company’s order ? A. I was under that impres-
sion when I made that statement; I don’t remember the letter now ; it 
has been a long time since it was written, and I hardly remember what 
I did say. Q. At the time you wrote that letter you, were o f that 
opinion ? A. I was under that impression, I had given general instruc- k a  
tions. Q. When did Church cease to be Secretary of the company ?
A. Soon after. Q. Where was he resident at that time ? A. Syracuse.
Q. When did you have this conversation with Church ? A. W e talked 
about it many times. Q. Mention one time ? A. W e have been 
together so much I cannot tell. Q. Mention any time before,February 
11, 1868 ? A. I can’t mention any time, we have been so much together.
Q. Have you been together since the accident? A. Many times. Q.



Up to February 11, 1868? A. Y es; he spent nearly one-third of his 
time in New York. Q. Did Mr. Church know of your writing this 
letter? A. No one knew it. Q. Was your conversation subsequently or 
precedent to this letter? A. Subsequently, sir. Q. How were you 
accustomed— you have told how you took this oil which was in a can ?

C ourt— Does counsel propose to re-examine ? It is not regular, if 
* there is any isolated fact.

P la in tiff's  Counsel—I wish to ask one question more distinctly. You 
have no knowledge that Burns ever saw that order that has been spoken 

1 0  of ? A. No, sir; except what was told m e; that is a ll; I was not there 
to see it. Q. Did you give Burns a copy of this book ? A. Oh ! Yes, 
scattered them broadcast everywhere. Q. In your book I read— “ We 
also pack our blasting oil with a mixture rendering it entirely non-ex- 
plosive, but which resumes its properties immediately upon the intro-
duction of water ?” A . That has never been carried out, sir. Q. Was 
that true ? A . You can do it so. Q. But you never have ? A. The 
company has done up some before I became President or Trustee, but I 
never favored that system ; it is a question of science; this oil was not 
that way.

20 C ourt— What would be the effect of hammering iron on frozen glycer-
ine ? A . I f  you hammer an iron on frozen glycerine, if you can hit the 
point of contact sufficiently hard as to produce 360 degrees of heat, it 
will explode. A  case occurred in Silesia in Europe, where a man was 
cutting with an axe some nitro-glycerin'e, and in the cutting of it he 
heated it, of course, and melted the nitro-glycerine, and his axe coming 
in contact with the melting oil upon rock, produced an explosion; heat 
and gases were evolved sufficient to explode the frozen part. You must 
have heat enough by the concussion to produce that degree of heat. Q. 
Did you hear the description of the iron by that boy ? .A. Yes, sir. Q. 

3Q Was it possible by hammering to produce heat enough ? A. It would 
be difficult to produce heat in that way; I know what he put the iron 
in for, to feel it, to see whether it was melting; they always put a stick 
in to feel it and see how it was thawing; that is our practice; being of 
iron it might explode by hammering it, but of wood it would not 
explode; it would be exploded in that way; and he might have put it 
in the fire a,nd it would not have exploded.

P la in tiff's  Counsel— If in tin—  ? A. I f  the concussion is sufficient 
to produce it, it would explode. Q. I f you strike glycerine in a can 
with a hammer, go on ? A. I have exploded cartridges in the body of 

4 0  glycerine, and not been able to explode it unless confined.
C ourt— In regard to the order of which you have spoken, in whose 

possession was it when you first saw it ? A . Mr. Merritt’s. Q. And 
that was what day ? A. The day after the explosion. Q. And he 
handed it to whom ? A. He handed it to me. Q. And you think you 
handed jt  to Church ? A. And I think 1 handed it to Church, because 
I got Church to give me another order. Q. As to the liability of this 
glycerine when stored, to spontaneous combustion, I would like to ask 
you that question ? A. It is impossible for to explode by spontaneous 
combustion under any circumstances. Q. What is the immediate means 

5 0  of the explosion— the immediate agent— I don’t mean the mode, but 
the immediate agent that produces the explosion ? A. Nitro-glycerine 
contains a large proportion of nitre. The fact that it contains so much 
nitre in the cubic inch gives it the distinction alone, between that and 
gunpowder. The localizing of a large quantity of nitre makes it more 
susceptible of explosion by concussion. The subjecting of an atom of 
nitre to a blow will produce explosion of that atom of nitre, whether 
in the form of a liquid powder, sue has used in Percussion caps. Q.
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The object of leaving the can uncorked ? A. Is to keep up an equilib-
rium of the temperature of the air. Q. Suppose they are left corked, 
what would be the nsks then ? A. None, except when you pull the 
cork out suddenly ; if the air is compressed or rarified, when the cork 
is suddenly pulled some of the nitro-glycerine will fall out with it ; that 
is all. Q. Danger occurs any way 1  A. No danger at all, sir; it is only 
the waste oft lie spoonful of nitro-glycerine ; perhaps a couple of spoons-
ful. Q. In using it for blasting what are the modes of exploding it 
when the holes are charged ? A. When the holes are charged by nitro-
glycerine, which is simply by pouring nitro-glycerine into the hole, it 1 0  
being heavier than water, as illustrated in this vial, [vial of water and 
glycerine produced] it sinks to the bottom of the hole ; in order to 
explode that nitro-glycerine it is necessary to submerge in it, at the top 
or near the top, a charge or cartridge of gunpowder or a heavy percus-
sion cap or a charge of gun cotton, and that is to be exploded in the 
nitro-glycerine ; that explosion of the gunpowder in the nitro-glycerine 
will explode the nitro-glycerine if the confinement is sufficient. In a 
case of this class it would not be sufficient; the confinement is not 
strong enough to withhold the gases in the nitro-glycerine that may be 
evolved by the explosion of the gunpowder ; the walls of the drill beino- 2 0  
strong, and there being a weight of timber, of sand, or water above, as 
m this case, the explosion of the gunpowder then, down in the nitro- 
glycerine, will explode the nitro-glycerine ; if the gunpowder is put at 
the bottom of the hole there will be not sufficient confinement ; it would 
shoot the nitro-glycerine out unexploded ; it must be exploded in the 
body of the liquid and near the top, so as by that explosion there is a 
compression or a pressure or a concussion, or a confinement of the nitro-
glycerine in its place, to be acted upon by the heat evolved by the explo-
sion of the gunpowder. Q. Are you a professional man? A. I was a 
graduate at the bar, sir, twenty-seven years ago. Q. Your chemical 3ft 
status, what is that ? A. About ’48 I ran into the science of electricity, 
and from that into explosive substances ; I have been engaged in explo-
sive matters in-four wars. Q. What ones ? A. In Russia, in the Crimea, 
m the Danish war, the Italian war, and with General Grant. Q. What 
position there ? A. In every instance as artillery miner and engineer.
Q. Did you hold a commission under the government ? A. No, sir I 
had not time; I just went right to work; I was in the Swedish and 
Norwegian services, engaged in torpedoes and mines and nitro-glycerine.
Q. Was nitro-glycerine used in the United States military operations, in 
any way ? A. Only so far as the government has a gift o f it from me • 4ft 
I gave it to tfie government for the benefit of the service. Q. To what 
extent is it used ? A. It is not used. Q. It has not been used in the 
service ? A . No, sir ; it is recommended by General Grant, and -there 
has been no necessity for it.
. D efend an t's Counsel— Any danger of the nitro-glycerine in the. maga-

zine exploding? A. No, sir, it is impossible to explode.
P la in tiff's  Counsel— You have heard of explosions without any appa-

rent cause, have not you ? A. I know the cause of nearly every explo-
sion that has occurred. Q. What was the cause of the explosion in a 
street of New York, years ago ? A. The saw-dust was on fire surround- r;n 
mg the nitro-glycerine, which was under conditions of confinement. Q. J 
How did it take fire ? A . By a segar, I suppose; it was lying near thè 
stuff, in a public room. Q. What was the cause of the explosion at the 
Isthmus ? A. W e have no one left to tell us, but it is supposed from 
the fall, or handling of the boxes. Q. San Francisco ? A . That was 
produced by the driving of a chisel in the box, to open a box in which 
glycerine had been stored ; the saw-dust around being saturated with it,



and the box leaking, the driving of a chisel with a hammer coming m 
contact with iron, would produce the required heat for exploding it. Q. 
There has been an explosion in this country recently; what was the 
cause of that ? A. The nitro-glycerine which had been probably poured 
from the can in cold weather, had frozen on the sides of it, or the can 
partially leaked, so that some nitro-glycerine sank to the bottom of a 
barrel, in which it had been warmed, thawed; the letting fall of a drill 
to the bottom of the tub or barrel as it was, with nitro glycerine there 
in that condition of confinement, would explode it. I should suppose 

10 half a pound exploded on that occasion. That was in a barrel full of 
water, and it exploded in the barrel. Q. What was the drill put in for ? 
A. Warming the water for the purpose of thawing it. Q. Was the can 
in the water ? A. No, sir.

Ja me s  Dev ea t j , sworn and examined by Defendant’s Counsel.
Q. Are you the gentleman spoken of as Secretary and Treasurer of the 

United States Blasting Oil Company ? A. Yes, sir. Q. How long have 
you occupied that position ? A. I occupied it from the commencement 
of the Company until Mr. Church succeeded me. Q. When did he suc-
ceed you. About what time ? A. Some time in November, during the 

20 year of the explosion, ’ 6 6  or ’67.
C ourt—Before or after the explosion ? A. I occupied before the ex-

plosion. Q. Who was Secretary at the time of the explosion ? A. Mr. 
T. T. Church. Q. You occupied what, before the explosion ? A. Sec-
retary and Treasury.

D efend an t's Counsel—Church was Secretary and Treasurer at the time 
of the explosion.

C ourt—Did you become Secretary and Treasurer before or after the 
explosion ? A. Before the explosion.

D efen d a n ts Counsel— How long did Mr. Church remain Secretary ? A. 
30 I think some two or three months. Q. Up to what time? A. Mr. 

Church remained Secretary two or three months altogether. Q. Who 
succeeded Mr. Church ? A. I did, sir.

C ourt—You mean to say Mr. Church was not Secretary, and Treasurer 
at the time of the explosion ? A. I mean that he was; there was a 
change' made in our Company previous to this, and Church was the 
Secretary and Treasurer, and afterward our Board re-elected me, and I 
hold that position still. Q, Who was Secretary and Treasurer at the 
time of the explosion ? A. T. T. Church, sir.

D efen d a n ts Counsel—And you stated you are Secretary at the present 
4 Q time ? A. I do. Q. Did you have any office in this Company at the 

time of the explosion ? A. I was a Director, sir, or a Trustee. Q. 
You know a man named Merritt ? A. Yes, sir. Q. Did you see him 
about the time of the explosion ? A. Yes, sir; just previous to it. Q. 
Where did you see him ? A. In our office. Q. What did he come 
therefor? A. He came to buy some oil; nitro-glycerine. Q. What 
day was that; how long before the explosion ? A. I think it was the 
same day; I don’t remember exactly. Q. Did you give him any order 
or direction in regard to the matter ? A. I gave him an order. Q. Did 
he carry it away with him ? A. Yes, sir. Q. Have you ever seen that 
since ? A. No, sir. Q. Have you looked for it ? A. I have; I can’t 
find it. Q. Where did you look? A. Among all my papers in the 
office. Q. Lately ? A. Yes, sir. Q. When ? A. Yesterday. Q. Is it 
a paper which likely would be preserved, or a temporary paper ? A. It 
is only a temporary matter; we draw orders on our factory, &c., and 
sometimes fill them and sometimes do not. Q. Did you look at the 
place where such papers are usually kept ? A. Yes, sir; we seldom pre-
served those orders after getting our accounts from the factory or where-
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ever out property is stored. Q. Do you know of any place where the 
paper might be at the present time, where you have not looked ? A. 
No, sir.

Court—You drew the order, did you ? A. Yes, sir.
; Defendant's Counsel— I  submit there is sufficient to ask for the admis-

sion of that testimony.
Court—You may show what it was.
Defendant's Counsel—State to the court and [ury, as near as yoil can 

remember, the precise terms of that order ? [Mr. Ransom, of plaintiff’s 
counsel, objected to the questiqn,] 1 0

Court—  You say you drew the order? A. Yes, in the absence of Mr. 
Church. I signed it “ T. T. Church, per J. Deveau,” on Mr. W. M. 
Shaffner.

Defendant's Counsel—What name did you put at the bottom of it ?
A. “ To W. M. Shaffner,” Mr. Shaffher’s son.

Court—Did you see that afterwards ? A. No, sir. Q. Were you in 
Bergen when it was there ? A. No, sir. Q. After it was signed to 
whom did you give it ? A. Mr. Merritt.

Defendant's Counsel— Y on  signed it T. T. Church, Secretary. A. Yes, 
per my own name. It was an order on Mr. Shaffner’s son, who had 90 
charge of the oil at the magazine. Q. What is his name ? A. Wm.
M. Q. State what the order was? [Plaintiff’s counsel objected to 
stating the contents of the order in evidence. Exception entered.]

Court—You say it was an order on Col. Shaffner’s son, for what ? A. 
Thirty pounds of nitro-glycerine. Q. To let— ? A. Mr. Merritt have, 
for Mr. Merritt Q. Did he state what it was for ? A. Yes, sir, blasting 
purposes; I think he purchased some of us before. Q. Where was he 
blasting at the time ? A. Somewhere in New Jersey; I don’t remember 
what the.place was; I think he had purchased of us several times 
before, once or twice. 30

Defendant's Counsel—Was the order drawn with ink or lead pencil ?
A. I don’t remember. Q. Do you know anything about filling that 
order afterwards, personally, I mean ? A. No, sir.

Cross-examined by P laintiff's Counsel—Had you ever given any similar 
orders before ? A. On the works, on the magazine. Q. Yes, sir ? A.
I can’t remember whether I did or did not; I may or may not. Q. Had 
you ever given any orders on Paterson ? A. Yes, sir, often. Q. Sign 
them the same way ? A. The same way; that is not for Mr. Church, 
but when I was Secretary I drew my orders— Q. I mean sign them for 
Church? A. No, sir. Q. That was the only order you ever gave for 4 /) 
him ? A. I think that was the only one. Q. Did you have any special 
authority? A.̂  I supposed I had, in his absence; he was out of the 
city and I was in the office. Q. But you hold no office from the com-
pany except being a Director ? A. No, sir. Q. Was this nitro-glycerine 
paid for ? A. It was paid for at the time; at the time I gave the order 
to Mr. Merritt-. Q. You think it was the same day?. A. I think it was 
the same day—sometime since; I can’t remember exactly. Q. Did you 
make any entry of it in your book ? A. Yes, sir. Q. Did you know of 
any by-law of the company which made any special provision in regard 
tb the orders for nitro-glycerine, by whom such orders shall be signed ? ko  
A. There is a provision that it shall be signed by the Secretary; all 
orders drawn shall be signed by the Secretary. Q. What time did you 
arrive at the court housq this morning ? A. A little after eleven. Q.
Did you hear Shaffner’s testimony in regard to this order ? A. No, sir.

Defendant's Counsel—Mr. Church was out of town at this time ? A.
He was absent at the time; I think he had gone to Syracuse to see his 
family.



Co l . Sh a f f n e r  re-called and examined.
Defendant's Counsel—You saw Mr. Merritt immediately after the 

explosion ? A . The next day, sir. Q. Before the coroner’s inquest or 
afterwards? A. The bodies had been viewed, I think. Q. Was this 
order produced at that time—at the time you saw Merritt ? A. Yes, sir. 
Q. Who was with you; state the circumstances ? A. Mr. Church. Q. 
Mr. Church was the Secretary of the company? A. Yes, sir; he came 
down, I think that night from Syracuse. Q. Who produced the papers 
spoken of—Church or Merritt ? A. Merritt. Q. What did this paper 

JO purport to be ? [Objected to—exception taken.] A. It was an order 
directed to my son to deliver to Mr. Merritt thirty pounds of nitro-
glycerine. Q. Whose name was at the bottom of it ? A. I know Mr. 
Deveau’s name was to i t ; but I don’t remember that it was signed T. 
T. Church, or Mr. Deveau, but I know Mr. Deveau’s name was to i t ; 
and it was in his handwriting. Q. You know the handwriting of Mr. 
Deveau ? A. Very well, sir. Q. Who requested Merritt to show this 
paper to you and Church ? A. I can’t say; I supposed voluntarily ; we 
were together some time; he wanted his oil. Q. What were you con-
versing on ? A. He explained to me all about his knowledge—[Object- 

on ed to.]
P laintiff's Counsel—You say you did not know Church’s name was to 

the paper ? A. I don’t remember that his name was signed to it, as Mr. 
Deveau says, although I knew Mr. Deveau’s name was to it, and it is in 
his hand writing. Q. Did you say this morning that the order you 
saw was drawn by Church the Secretary, and he only had power to do 
it ? A. No, sir; I did not say so ; I say the second order was signed by 
Mr. Church.

Court—I think I understood you to say this morning that the thirty 
pounds .were delivered from the Passaic factory afterward? A. Yes,

S O sir> . «v - Gu s t a v u s  L e h l b a c h , sworn and examined by Defendant’s Counsel.
Q. Where is your residence ? A. Newark, N. J. Q. What is your pro-

fession ? A. Engineer. Q. In whose employ are you now ? A. New-
ark and New York Railroad Company. Q. Were you in their employ 
in November, 1867 ? A. Yes, sir. Q. In what capacity at that time ? 
A. Resident Engineer of the Newark and New York Railroad. Q. 
Were you frequently on this spot spoken of, where the explosion occur-
red ? A. Yes, sir. Q. What was your business there ? A. It was in 
charge of the work, representing the Engineer department of the Com- 

A* pany. Q. Did you have any man under your employ there? A. Only 
such as belonged to the Engineer department. Q. What work did they 
do? A. Assisted me in surveys. Q Did you do any of the blasting? 
A. No, sir. Any of the excavation of earth ? A. No, sir; that was 
beyond my duty. Q. State fully what was the nature of the work you 
did there ? A. My duties as Engineer of the Company, on that work, 
was to give the lines and gradings of the road, and to make necessary 
estimates, and to see that the work was done in a proper manner. Q. 
What do you mean by a proper manner ? A. Such works as masonry, 
or anything of that sort, which required to be done in a certain manner, 
performed according to the specification and the contract. Q. Did you 

r  ■ employ any of the men who were under the charge of Flanagan & Sage 
or Col. SchafFner ? A. No, sir. Q. Did you pay them ? A. No, sir. 
Q. Did you discharge any of them? A. No, sir. Q. Did you give 
any directions to them ? A. Not direct; no, sir; all my directions, 
were given through the contractors. Q. What was. the nature of the 
directions which you gave to the contractors; tell what your business 
was ? A. I must state here, that as regards directions, I might have
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given directions to the foreman if they were digging too low or 
too high, in a certain enbankment, or a rock, too wide. Q. Determined 
where they were going too high or too low ? A. Levels that were taken 
with the instrument. Q. Did you have specifications? A. No, the 
grades and lines were not spscified in the contract. These were left 
with the Engineer, and we were to see what they were and give the con-
tractors data to work by. Q. Did you ever see this man, Burns, on the 
spot? A. Yes, sir. Q. In whose employ was he; what was he engaged 
in ? A. In blasting rock. Q. How often did you see him ? A. Well,
I saw him very nearly every day I was there, as long as he was on the 1 0  
work. Q. Did you ever see him drunk ? A. No, sir.
; Court—Did you ever see him under the influence of liquor ? A. No, 

sir. Q. Did you ever see him drunk! A. No, sir.
Defendant's Counsel—Q. Did you hear of his being drunk before this 

accident ? A. I did not. Q. What kind of workman should you judge 
him to be ? A. My impression was, at-the time, that he was a first-class 
rockman. Q. Who was superintending the work in which Burns was 
engaged? A. Col. Shaffner’s work. Q. In regard to this magazine erec-
ted there please state to the Court and Jury, what connection you vhad 
with that magazine, if any at all ? A. I remember Col. Shaffner, after 20 
taking a contract, as I understood, from Flanagan & Sage, to do the 
blasting—I remember him coming to me, and wanting to know whether 
the company had any land upon which he might erect the magazine for 
the storing of his glycerine. I dont remember whether on the same day, 
or, I rather think, I put him off a day or two; I know I remember of his 
speaking to me several times in regard to that, and finally I went with 
him and showed him a piece upon the north side of the cut where he 
might erect a magazine! Q. For what purpose did he desire to erect a 
magazine ? A. To store his glycerine used in blasting the rocks. Q.
Did you receive any knowledge any time that this Blasting Co. or any 80 
other person had such large quantities of glycerine stored in that maga-
zine? A. I did not know at any time what amount of glycerine was 
stored in the magazine; that is, not previous to the time of the explo-
sion. Q. Did ShafFner pay any rent for those premises l|e occupied, or 
was it a matter of friendship, or what ? A. It was a matter of accommo-
dation ; contractors generally, on the work, use all the lands belonging 
to the compauy that are not actually needed by them. It is a sort of 
accommodation that companies give to contractors. Q. Is this the map 
you prepared of the premises ? A. Yes, sir; that is the sketch I made. 
[Map shown, and explained.] Q. How far from the magazine to the black- 40 
smith shop ? A. About 420 feet; I think I scaled it off.

Court—And how far to Bergen Avenue ? A. That would be very 
nearly the same distance; it may be a little less. The blacksmith shop 
is between the Avenue and the magazine. Q. I mean from the maga-
zine to the Avenue ? A. Near 700 or 800 feet.

Defendant's Counsel—You drew" that map? A. Yes sir; this map 
is made from data collected as regards to location of the buildings and 
the railroad line, and it is drawn according to scale. Q. Burns ■was 
Shaffner’s foreman ? A. Yes sir.

Cross Examined by P laintiff's Counsel—How long had you known 5 Q 
Burns at the time ̂ of the explosion ? A. I think I have seen him about 
the work, either in charge of Col Shaffner’s rock gang, or at work, in 
his gang, working in the pit. I think it must have been perhaps a month 
or so; I could not say exactly ; not a very long time previous to the ex-
plosion. Q. You knew Burns had charge of the magazine ? A. I 
knew that it was under Col Saffner’s control; I did not know the details 
of his arrangements at all; how he arranged it. Q. Don’t you know
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that Burns when foreman o f  the gang, was also in charge o f the keys of 
the magazine ? A. I did not know whether there were keys to the 
magazine, or how it was arranged. Q. Did you ever look in the mag-
azine after it was built ? A. I  don’t think I did, unless I passed look-
ing in the window. Q. Did you ever notice the quantities stored 
there ? A. Never. Q. Never troubled yourself to ascertain how 
much was stored, or whether there was more than necessary stored., Did 
Col. Sbaffner say how much he wanted, when he built the magazine, to 
store ? A. No, sir. Q. Had you any idea how much it would take to per- 

10 form the labor o f  blasting ? A. No, I  might have an idea how much 
it would take, but at that time that never occurred to me. Q. It did 
not occur to you at that time the quantity required to store there ? A. 
I might have known, seeing the number o f charges that were used day 
by day. I might have formed an idea, although I did not, how much 
might be required ; that was beyond my sphere. I did not trouble my-
self with the details o f  thé work. Q. You watched the men as they 
progressed with the working ; saw that they were doing it according to 
your plans ? A. I saw that they were doing work according to the speci-
fications—that is all. Q. And i f  they were doing anything different 

20 from the specifications, you stopped them, did you not ? A. There 
was not much supervision in regard to the excavation o f  rock or earth ; 
that is it required no engineer ; I  was there pretty permanently on ac-
count o f  the surveys and measurements that had to be taken to com-
plete the arrangements o f  the work. Since then I have not been there 
months at a-time, although the same amount o f  rock blasting is going 
on all the time.

C ourt—You remained there pretty permanently ? A. To complete 
the land surveys and take levels ; to arrange the plans o f .the work. Q. 
You marked the lines to which they were to excavate, did you not? 

30 A. Yes sir. Q. And you made it your business to see that they did 
not excavate beyond that ? A. Certainly. Q. D id you draw the con-
tract between Sage & Flannagan and the Company ? A. I  think I 
filled out the blank, I did not draw out the form o f  the contract which 
you saw printed. Q. Do you know whether Burns ever worked for 
Flanangan & Sage ? A. That I cannot say. Q. Have you got 
marked on this map the surrounding buildings ? A. Yes, sir ; all 
the buildings in the immediate vicinity o f  the explosion. Q. A  build-
ing here ? A. Newkirk’s ; a dwelling house. Q. How far is that 
from the blacksmith shop ? A. That would be in the neighborhood of 

40 300 or 400 feet, perhaps nearer 400. Q. Nearer the blacksmith’s shop 
" than the magazine ? A. Yes, sir. Q. Were there any other houses 

along Bergen Avenue ? A. I think Mr. Newkirk had a bam on the 
rear o f  his lot. Q. Were there any other along here? A. Here, on this 
end o f our lot they built a railroad store—the large house occupied by 
Mr. Edwards, in which floor I had two rooms.

C ourt—Were there any houses except on the Company’s land, nearer 
than Newkirk’s, to the magazine ? A. There was a iiouse here ; the 
difference would be so slight, it would be hard to decide which was the 
nearest. Q. Whose house is that ? A. Mr. Titcomb lived in a 

50 portion o f the house, and kept boarders for the railroad company ; that 
is kept men that worked for the railroad company. Q. Were there any 
houses nearer than those two except what were on the Company’s land ? 
A. No, sir. Q. Any houses nearer to the magazine ? A. Any houses that 
didnot belong or were on the lands o f the Company. Q. O f houses not 
on the lands o f the Company, there were none nearer than those two 
houses ? A. That is correct, I believe.

P la in tiff's  Counsel—What work where those men engaged at that



i ^ I dedKWith Mr‘ J itc,0mb ? A- 1 think at the time of the accident if
I remember correctly,Mr- Nichols boarded there. Q. Who was he ? ’ A 
A foreman for Flanagan & Sage. f A-
n hS fhtn?id y+nU+Say anyihin?  to aQy of the officers of the Company about building that magazine there ? A. No, sir; not to my knowledge7
2 L ?  T remember the first experiment that was made on the works with 
some glycerine, some ten pounds got for the purpose ? A. I really can- 
?WnieCa11 any!pf ciaI experiment that was made1 there; I remember I 
S SOn -+tmlS.0r exPeriments'that were made; bit whether you 
J g g *  c a d 11 experiment, I don’t know—Col. Bürstenbinder, who was 10 
i t h p S V f “ 16 0f th l-8 glycerine—and I don’t think I would regard it 1  

bla^tini^hiwi e*periI?eat; my impression at the time was, that he was
P laint)]?? T>aS tb r̂em?r’ p.erbaPs one or two weeks, and using the oil 
P la in tiffs ^ « f - T h a t  is before Col. Shaffner came ? A. Yes Q

couldn^r+pU116 ^rstblast Co1- Shaffner made after he came there ? A: I 
in^dnwn D.e you remember the officers of the Company com-
ing down to witness the experiments with nitro-glycerine ? A. No sir •
I was in company of some of the officers of the company at one time’ 
when they had come oyer the line to look at the w L e  line? and we 
happened to be at the east end where the charge exploded in the rock • 90 
we witnessed that with some of the officers of the company Q Who 
werethejr? A I think it was the Chief Engineer, and I guess Mr 
McGregor the President was with us. Q. Mr. Rennie, the Attorney ? '
A I ih h i  S ' tJ em«mber- Q- Was that Col. Shaffner’s operation?
0  Tnlfaivth^  i j  during the time Col. Shaffner had taken charge.
Om ftn wha^ kr  Charge ? A‘ Ifc miSht have be™ as regards 
T prmi/i Was it before or after the magazine was built ? A. That
1 could not say. >

Court Before the accident occurred? A. Oh, yes; there was no
u.s®d after the accident occurring. Q. Is there a Chief En<n- q a

neeroftnat Company or was there besides yourself? A. Yes sir O What ^
was fos name? A. Well, at that time, the time of the explosion Rwas
imnression thfr h&S w i  ? Uef ®n8 ^ eiec of the road> at leas<= that is my impression that he had been already appointed. Q. Who was acting
Ä eei t ? K  f r J  AVIf h\ w“  ° “ ef S2 S  ™  no-one
w i  h ’ 1 h? d i een the.re ’■ 1 was there at the time; I am quite sure he 
had been alreadjr appointed Chief Engineer of the road; I was there as
resident Engineer of the road. ' as
A f ^ ^ - H o w  many Engineers were employed on the road ?

a! Wer- 1C0!' 5f00.re at that rime; he was the Chief Engineer, and 40 
lyself as resident Engineer, and then there was an assistant, a Mr «

as^Ewfnppv01 f +i H' haAd charge of this particular part of the road’ 
rarfm pT f’rt ihat K  A* Directly, I represented the Engineer de-partment at that portion of the road, or on the whole of the work.
Whole *nf f t !  that Porri°n of the work; what did you say about the 

!fp r th k l*. A- 1  Was resident Engineer of the road ; that is I was continuaUy on the work, Col. Moore being Chief Engineer.
P lm n U ff s Counsel—Where did he reside? A. Elizabeth. Q. In 

his absence then from the work, it was under your charge and control ?
sir- Q- S .etol e C.oh Moore was appointed Chief Engineer, who ka  

badncharg®. .Jhe Engineer department? A. There was a time be- 5 0  
ween I think it was sometime in September—that the first Chief En°i- 

fnfpV S^w  Al. T-,S®ers> resigned-liis position, and during the brief 
MnnrIalTthat x̂lst®d between that time and the appointment of Col.

t l  aS ? ngl“ef  f  i 6 ComPany- Q- What time in Septem- 
Z rJ  y°u begin to act ? A. It must have been earlier; it may1 have 
been some time in August; at any rate it was in the latter part o~f sum-
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toer or beginning of the fall; the exact time I can’t exactly recall now.
O Can \ou tell as about the time Col. Moore was elected, as near as you 
can? A, I can’t tell you very positively, as regards the day, but this 
gives me the impression, and I know that he was Chief Engineer at the 
time of the explosion from this fact, that his son Thomas Moore, who 
was assistant, was already with me, and I knew that he was n o t p u t o ,  
the work until after Col. Moore took charge of the work. Q. How 
Ion» had he been with you, at the time of the explosion ? A. It may 
have been a month or two months ; I don’t remember now, it m 

10 ago Q. Do you know whether on the day of the explosion there had
bfenany blasting in the cut? A. I don’t remember of any ; but I could 
not say positively whether there had or had not been. Q. Da you know 
anything about the quantity of glycerine required for the bl^tmg ? •
No sir: I have never used it, only from witnessing the operations, and I 
did not give any special attention.at that time. Q. At the time of the 
explosion, were you upon the grounds ? A. Yes, sir; I was m the 
neighborhood. Q. Had been there all day ? A. In the vicinity of the 
work. Q. You don’t remember of their being a very heavy cut m the

^Re-exam ined by Defendant's Counsel— Who did that store building, 
which you call the Railway Store, belong to ? A. I think Flanagan & 
Gomersall. Q. What kind of store was it? A. A supply store, pro-
vision store, grocery store. Q. Fronting on Bergen Avenue ? A. Yes, 
sir. Q. You say you looked through the window of the magazine 
once ? A. There was an opening in the boarding of the magazine, and 
in passing from my way up and down the work, it is my impression I 
•looked in there occasionally, without stopping particularly to do so. tj. 
Did Col. Shaffner or anybody inform you that other glycerine was stored 
there beyond what was used for blasting purposes ? A. No, sir.

P la in tiff's  Counsel— Had the company an office upon the ground 
there? A. Yes, I had an office there. Q. Did the company pay the 
contractors for their work there, or where did they draw their pay . A. 
They drew their pay in Newark, at the headquarters of the company.
0  You had nothing to do with paying the contractors ? A. No, sir. 

C ourt— When Col. Shaffner was there: when he came there, did you
understand that he came as a contractor or not ? A. I understood that 
he had a sub-contract from Flanagan & Sage. „ m

P la in tiff's  Counsel—Who did you understand that from? A. lhat 
was my impression; I received it very likely, from conversaHonwith the 

4.0 contractors1. Q. With Col. Shaffner ? A. No, I should think it must 
■ • have been from either Mr. Flanagan or Sage, with whom I had moie 

intercourse Q. You think you heard it from one of them, that is the 
S T t a b l e d «  you had of iU A. That is all; ]. don't kuow. but 
what I might have seen it, and I should have to think of it a little 
while. Q. Did you make any objection to Col. Shaffner working there ?

K ’D e f ia n t 's  Counsel— D id  not Mr. McGregor see him working there? 
A Yes we were all acquainted with the existence of a sub-contract.

* Court__I would like to know a little more about the situation of this
couXy^round there; you say there were no houses nearer than those 

50housesyof Newkirk’s and Titcomb; Bergen Avenue runs which way ? 
A It runs in a north-easterly direction; I can tell you in a moment Q. 
Speaking generally, what is the nearest distance of any house oft the 
company’s land to the west or south of the magazine, or the north ? A.
1 should say eight hundred feet. Q. How many houses are there withm 
that distance of the magazine, not including the Newkirk and Titcomb 
house, or this house on the company’s land ? A. Well, there would b

80
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a succession here o f  one or two small houses, adjoining th is; there is 
one house here, about three or four hundred feet, and then there is 
another house, and here there is a house adjoining, and I think either 
one or two on Bergen Avenue, and there are a few houses on the other 
side o f  the road, o f  Bergen Avenue, in the immediate neighborhood.
Q. To the west ? A. There are no houses. Q. For what distance ? A. 
For the distance o f 1,200 feet. Q. How is it to the north and south?
A. This lies between a large block o f land, Bergen Avenue—back lanes; 
the difference between the two roads is nearly 2,000 feet, and there are 
no houses on this strip o f  land, between this avenue and the other ave- 10  
nue or road, only such as exist on the road, between 200 feet from the 
front o f  this lo t ; therefore it is all vacant; there is a space o f perhaps 
1,500 or 1,600 feet from house to house used for farming purposes; there 
are no houses on the east side o f  Back Lane; it is about 2,000 feet from 
Bergen Avenue to Back Lane, and there was at that time only one house 
used on the south side o f  the line o f  our road ; then there were no houses 
within perhaps 400 and 500 and 600 feet, perhaps more on one side o f  
the railroad, there was none on this ; there were a few houses 600 or 700 
feet north o f the road ; on this there are two or three little houses. Q.
To the north, west, or south o f the magazine were there any houses 20 
within 1,200 feet o f the magazine, except those on Bergen Avenue or 
the land o f  the company ? A. No, sir ; the distance between Back Lane 
and the avenue is 2,000 feet; it may be 50 feet, more or less; and the 
magazine stands 800 feet from Bergen Avenue; there are no houses on 
this side o f Back Lane, on the east side of Back Lane; there was at that 
tim e; that I am quite positive o f; there was a house here which was 
moved since the surveys were made or during the progress o f  the work, 
moved directly to the opposite side o f  Back Lane, making, perhaps, a 
difference o f  about 150 feet from its former location; whether the house 
had been moved at the time o f the explosion I really cannot recall; I 30  
think it still stood on the other side o f  the road. Q. Does the road run 
through farm land V  A. Yes, sir, but very few houses; there were at 
that time very few houses scattered along here; it was used for market 
gardening and grazing; the lots here to the north were not used at a ll; 
they were fenced in ; but this is for grazing purposes I think at the time 
o f the construction o f  the road.

P la in tiff's Counsel—Is not there a street opposite the store you speak 
of, here, from Bergen Avenue, running easterly from the Hudson River ?
A. As near as I can remember, that is Grove street. Q. Are there not 
several buildings upon that Street, near Bergen Avenue ? A. There 4.Q 
were a few buildings on the easterly side o f  the Avenue. Q. At that 
time there were none in Grove street within 250 or 800 feet o f  Bergen 
avenue ? A. There was a house here, the Kaiser house; there was a 
house here belonged to a widow lady and there was a store here.

Defendant's Counsel— How far was the Back Lane from the magazine ?
A. After you take the balance o f  that, about 1,200 feet.

Court— Did you ever see Burns getting glycerine out o f  the cans ? A.
I believe n o t; not out o f  these large cans.

Defendant's Counsel—You say you were there in the vicinity about the 
time o f  the explosion ? A. Yes, sir. Q. Did you get to the spot very k a  
»soon ? A. Directly. Q. How much had it affected the shanties in the °  
neighborhood ? A. They were not so much injured; I think only one 
shanty was damaged at all to any extent, and I don’t know how much 
that w as; it was very slight; the shanties were less injured than build-
ings which were situated on the hill, a little higher; there were no shanties 
injured except that; I don’t know whether it was used for a shantie or 
shop— next to Scanlon’s house; the front o f  that was torn down, I
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think. Q. The building still stood ? A. Yes, Q. Is that the Scanlon 
shanty ? A. No, that was next to it; it was between the Scanlon shanty 
and the blacksmith shop.

P laintiff''s Counsel—Was not one side of Scanlon’s shanty moved in ? 
A. I don’t think it was, sir.

Mr . N ic h o l l s , sworn and examined by Defendant’s Counsel.
. Q. Where do you live ? A. Bergen Avenue, opposite the railroad. Q. 

Are you at work there, now ? A. With Mr. Chatham. Q. What is his 
business? A. Contractor. Q. Were you at work for Flanagan & Sage ? A. 

10 Yes, sir. Q. At the time of this explosion ? A. Yes, sir. Q. What 
were you ? A. I was foreman. Q. What was your department ? A. 
I was carting away some dirt out of the cut, the rock, with the men 
that were carting the dirt away from the pit. Q. Who was doing the 
blasting at that time? A. I used to see Mr. Shaffner blasting there 
sometimes. Q. Do you know a man named Burns ? A. I had seen him 
round there; I never was much acquainted with him. Q. What was he 
engaged in? A. I could not tell you what he did do; I was never 
round the pit enough to know what he was doing. Q. Did you notice 
him every day ? A. I saw him amongst the rest of the men once in a 

20 while. Do you remember on the day of the explosion of another man 
coming to you after him, anything about it. Did you see Burns on the 
day of the explosion ? A. Yes, sir. Q. Where did you see him ? A. 
I saw him in the pit in the forenoon. Q, Where did you next see him ? 
A. I next seen him in the afternoon. Q. What time? A. I could not 
say as to the time exactly; I was thinking it must be somewhere in the 
neighborhood of three or four o’clock.. Q. Where was this? A. I 
woke him up out of Scanlon’s. Q. What purpose ? A. I was going to 
the blacksmith shop to see about some tools that I had there, and the 
man came there and handed me a piece of paper—I looked at it, and he 

gQ said he wanted Mr. Shaffner; I told him I was not Mr. Shaffner; 
he asked me if I knowed where he was; [Objected to. Objection over-
ruled.]—He asked me if Mr Shaffner was there, and I told him “ Not 
that I knowed,” and he asked me if anybody else was there, and I told 
him Mr. Burns was round somewhere, that he was Mr. Shaffner’s fore-
man, and he said he would like to see him ; I went into the blacksmith’s 
shop, and he was not there; I stepped into Mrs. Scanlon’s shanty, and 
asked her if Burns was there; she said he was; I told her there was a 
man outside wanted to see him, and she said he was up stairs, and I 
ran up stairs and waked him up ; he came right down and this man and 

4 q  him went off together : I went back in the pit to my work. Q. You 
u first went back to your work ? A. Yes, sir. Q. Where were you when the 

explosion occurred ? A . I was standing in the pit. Q. How far from 
the blacksmith’s shop ? A. I should think about 200 feet. Q. Did the 
man say why he wanted to see Shaffner or Burns ? A. No, six*.

Court—Did you know the man ? A. No, sir. Q. How soon did the 
explosion take place after you left the man and Burns ? A. It was not 
a good deal. Q. About ? A. I could not exactly tell. Q. About ? 
A. It was not over half an hour, I should judge.

Cross-examined by P la in tiff's Counsel—Where did you find Burns 
5 0  when you went out ? A. I believe I found a piece of some man, they 

thought it was him. Q. Who was you working for ? A. Sage & Flana-
gan. Q. How long had you been working for him ? A. I commenced 
working for them two years ago last fall. Q. Were you living on the 
works ? A. I was boarding with Mr. Titcomb. Q. When did you first 
know Mr. Burns or see him ? A. I didn’t know the man any more than 
I heard say, was the man. Q. When did you first see him ? A. I saw 
him round the work, and some one said it was Burns, Q. When was
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it? A . Probably two or three weeks before. Q. You went to the black-
smith’s shop after Bums ? A. No, sir, I was after some tools of my own 
and was in the shop; I went to the blacksmith’s shop for tools, and this 
man went along with me, and I asked if Burns was there, asked Keily. 
Q. State where you were when you met this man ? A. I was probably 
100 feet away from where they were getting out rock. Q. You were 
100? A. Maybe a little more; I had some carts working backwards 
and forwards. Q. How far were you from the blacksmith’s shop ? A . 
I could not say exactly what distance; there was a place across, the 
dump. Q. You were 100 feet from the blacksmith’s shop? A. More 
than 100. Q. Did this man come up to you and speak to you ? A. He 
came up to me and spoke to me. Q. What did he ask you ? A. I f  Mr. 
Shaflher was there; I told him I did not know. Q. What did he say 
next ? A. He asked if Mr. Burns was there.

C ourt— Did the man ask you if Burns was there— the stranger ? A, 
Yes, sir. Q. What did you say next? A. I told him I did not know 
where he was.

P la in tiff 's Counsel— What did he say next ? A. I don’t remember now 
what he did say; I was going to the blacksmith’s shop, and he went 
along with m e; I don’t know what he did say going along. Q. Why  
did you go to the blacksmith’s shop ? A. I had some tools. Q. Why 
did he go ? A. Because I was going. Q. What did you do at the 
blacksmith’s shop ? A. To receive my tools. Q. How long were you 
at the blacksmith’s shop ? A. Half a minute. Q. Did he remain with 
you ? A. He was outside. Q. You came out of the blacksmith’s shop; 
did you inquire for Bums there ? ’ A. Yes, sir. Q. What did you say 
to the man when you came out ? A. I said he was not in there; that 
he must be in the shanty. Q. Did they tell you he must be in the 
shanty ? A. No, sir. Q. Why did you think he must be in the shanty ? 
A. That was the place to find him, if  he was not on the work. Q. 
What time was this ? A. Between three and four o’clock. Q. Had you 
been looking for Burns on the work ? A. No, sir. Q. What made you 
think he was not on the work ? A. I don’t know what made me think 
so. Q. Why did you go into the house to look for Burns before you 
looked for him on the work ? A. The man looked for him on the work. 
Q. Was the man looking. for* him on the work? A. He was round 
there; and we could see he was not there. Q. Did the man tell you he 
was not on the work ? A. No, sir. Q. Did you look for Burns on the 
work ? A. I looked there, and did not see him among his men. Q. 
Could you see into the pit from the blacksmith’s shop ? A. No, sir, 
but I could see from mine to his pit. Q. You looked ? A. And I saw 
he was not there. Q. Did you tell the man he was not there ? A. I 
told the man he was not in the blacksmith’s shop. Q. Did you tell him 
he was not in the pit ? A. Yes, sir. Q. When you came out of the 
shop you said he was not there; what next ? A . I went to the shanty 
and woke him u p ; asked Mrs. Scanlon and she told me he was up stairs. 
Q. You went to the shanty; does that door open right "into a room in 
the shanty? A. Certainly. Q. Is there a hall? A . No, sir. Q. Opens 
right into a room ? A. Yes, sir. Q. You went into that room ? A . 
I opened and stood at the door; I asked if  Bums had been there. Q. 
What did she say ? A. That he was up stairs to bed. Q. What hap-
pened then ? A. I woke him up. Q. What other conversations did you 
have with Mrs. Scanlon ? A. I don’t know any conversation with Mrs. 
Scanlon. Q. How many rooms on the lower floor ? A . Only one, I 
believe. Q. How many on the upper floor ?, A . There were two on the 
lower floor. Q. How many on the upper floor ? A. I don’t know, sir. 
Q. Where were the stairs ? A. Pretty close to the door. Q. You went
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up stairs ? A. I got my head up, so that I could see on top. Q. What 
did you see on top ? A. I hallooed to Burns, and he got up. Q. Did 
you see Burns ? A. I saw him come down. Q. Did you see him up 
there ? A. Yes, sir. ,Q. Where was he then ? A. He was lying on the 
bed. Q. How many times did you call him ? A. Only once. Q. What 
did you say to him ? A. I hallooed to him, and told him some one 
wanted to see him. Q. What did Burns say ? A. He got up and came 
down stairs, and I went off and left him. Q. Did you see the man 
again ? A. I saw him at the coroner’s inquest. Q. Where was the man 

10 when you were calling Burns ? A. He stood outside, somewhere. Q. 
Was not he outside when you came down ? A. He was outside the 
door. Q. You did see him again ? A. I  saw him out, sure, but not 
after I walked from him. Q. What did you say to him ? A. Nothing, 
sir. Q. What was the appearance o f Bums at this time ? A. I did not 
look at him to know. Q. Was he on the bed ? A. Yes. Q. Was he 
asleep ? A. I  spoke to him and he jumped right up. Q. You talked to 
this man that was inquiring for Burns, did he show you any paper that 
he bad ? A. He had a piece o f  paper in his hands. Q. Did you take 
it ? A. No, sir ; he said he had an order for something, but d id not tell 

20  me what. Q. Did he tell you what it was an order for ? A. No, sir. 
[Congressional act o f  ’65 and ’66 offered in evidence.]

Col . Sh a f f n e e , recalled and examined.
Court— About how much oil, with the ordinary run of your blasting, 

would be used a day? A. From twenty to thirty pounds. Q. Was 
that the quantity you did use about, a day when you were at work ? A. 
Yes, some days less, and some more.

Defendant's Counsel— Did you do blasting every day ? A. It depends 
on how often they get the rock from us.

Court— What do you mean by some days more ? A . Some days I 
3 0  would have very heavy blasting. Q. The heaviest ? A. As high as 

forty pounds.
Plaintiff's Counsel— Had not you some blasts as high as 60, 70, 90 

pounds ? A . Not there, sir. Q. Highest is forty. How many blasts a 
day, electrical blasts ? A. I would not have more than one of those a 
day.

Court— My question was, as to how much you use a day in the ordinary 
course of your work, blasting ? A . I understand that, and I mean I 
would use on an average from twenty to thirty pounds a day. Q. Some 
is less, and some more, and the highest Would go up to forty ? A. I 

4 0  should think so.
Plaintiff's Counsel— I understand forty pounds for a single blast.
W m. H. Qo me b s a l l , sworn and examined by Defendant’s Counsel.
Q. You are the person spoken of as having an interest in thé store on 

Bergen Avenue? A. Yes, sir. Q. What was that store? A. Flour 
and feed, grocery and meat. Q. Did you know this man Burns, who 
was at work on this place ? A. Yes, sir. Q. Where did you see him ? 
A. I think I saw him the day after the explosion ; I seen him almost 
every day. Q. What was his business when you saw him ? A. He was 
foreman for Mr. Shaffner in rock blasting. Q. Did you ever see him 

5 0  intoxicated ? A. Never. Q. Did you ever hear of his being intoxicated 
before this accident ? A. No, sir. Q. Did he ever deal at your store 
or come to the store ? A. I think he did. Q. Are these men paid at 
your store ? A . No, sir. Q. Do you know where they were paid ? A. 
In the office of Flapagan & Sage. Q. Were you ever present when pay-
ing went on ? A. Yes. Q. What was the mode ? A. I generally ren-
dered my accounts to Flanagan & Sage, and they deducted my accounts 
against the men ; that was the understanding with the men, that I had,
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when I trusted them. Q. Did you board men in the same way ? A.
Yes, I boarded some men, two shanties. Q. The men who kept the 
shanties, did you see them collect their bills ? A. Yes, sir; all the 
boarding bosses. Q. How many boarding houses were there ? A. I 
had two. and I think there was four others. Q. Six altogether. You  
say there was an understanding with the men that your accounts against 
them should be collected in this way ? A. Yes, sir.

Cross-exam ined by P la in tiff's  Counsel— R ow  long had you known 
Burns before this explosion ? A. Well, I knew him by sight, for some 
tim e; I did not know all the men on the work. _ Q. How did you first 1 0  
get acquainted with him by sight ? A . Coming into the store. Q. 
How often did you see him in the store ? A . That I could not say; 
probably he might come once a week, or every day for tobacco. Q. 
Can’t you tell, once a week or every day ? A. No. Q. Had he a 
family ? A . No. Q. Did you keep liquor in the store ? A. I keep it 
for my own use; not for them. Q. What time in the day would he 
usually come in the store ? A . Seldom ever, only at meal times, noon 
or after work. Q. Did you see him on the day of the explosion ? A.
I don’t remember as I d id ; I was not on the work on Sunday. Q. Did 
you see him on Saturday before the explosion? A . I might have. Q. 2 0  
You never saw him intoxicated ? A. No, sir. Q. Might he not have 
been intoxicated without your knowing it ? A. He might. Q. Ever 
see him anywhere away from the works ? A . No, sir. Q. Was the 
store your store, or had you a partner ? A . I had two partners, Garret 
Yreeland and John I. Flanagan. Q. Mr. Flanagan was interested in the 
store ? A. Yes, sir. Q. The men that worked in the blasting, did they 
trade in the same way as the others ? A. I don’t think I had much to 
do with Mr. Shaffner’s men, only men belonging to Flanagan &  
Sage; I might have trusted some of them; if I did I had an _ under-
standing how I was to get my pay. Q. Did you sell to Bums in that gQ 
way ? A. W e sold to a good many for cash, and some of the men we 
trusted.

R e-exam ined by D efend an t's C ounsel—Mr. Sage had no interest in this 
store ? A. Not a particle. Q. Did you see anything of this order 
which was spoken of in this case ? A . I did and read it. Q. Where 
did you see it ? A . Mr. Merritt met me, either in the front of, or in the 
store, and inquired for Shaffner or some of his men, and he handed me 
the order and I wrote it. Q. What was the order ? [Plaintiff’s Coun-
sel objected.] A. It was an order addressed to Mr. Shaffner’s son, for 
some glycerine, the quantity I don’t remember; and I directed him, 
myself, down on the work, and told him I thought he could either find 
Mr. Shaflner or his son, or Mr. Burns, his foreman. Q. What time of 
day was this? A. Between three and four o’clock. Q. Day of the 
explosion ? A. Yes, sir. Q. You directed him to where ? A. Where 
he could find Mr. Shaffner’s son, or Mr. Burns, Mr. Shaffner’s foreman.
Q. How did the man come there, wagon or walked ? A . I think he 
came up there on foot— in the horse car; he was walking towards the 
store when I first saw h im ; I think I was standing on the stoop. Q. 
Did you accompany the man? A. No, sir, I merely pointed to him 
down on the work where he could find parties he wanted to see. Q, ¡-a  
D id he go that way ? A. Yes, sir, he went right down that way. Q. . 
Were you at the scene of the explosion shortly after? A. Yes, I was 
in the office of Flanagan & Sage when the explosion took place; I was 
there immediately afterwards. Q. What destruction had been done to 
those shanties by the explosion ? A. One had, I think, the roof blown 
off and some of the side of it. Q. The blacksmith’s shop ? A. Blown 
to atoms. Q. What were the names to the order you saw ? A. I don’t
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remember; I merely saw it ; it was an order for some glycerine, directed 
to Mr. Shaffner.

J o h n  S. E d w a r d s , sworn and examined by Defendant’s Counsel :
Q. Where do you live now ? A. West Anticoke, Pennsylvania. Q. 

Were you near the explosion at the time it occurred ? A. I was, sir. Q. 
’ What was your business there ? A . Overseeing a boarding house and 

the stable. Q. In whose employ were you ? A. Flanagan &  Sage. Q. 
Did you know this man Burns ? A. I frequently see a man they called 
Burns. Q. Was he the man that was killed ? A . I suppose he was, sir. 

1 0  Q. Did you ever see him afterwards ? A. No, sir. Q. How often did 
you see him ? A. Well, I could not say that I did see him every day, 
but if my memory serves me I seen him as often as three or four times 
a week. Q. Did you ever see him intoxicated? A. Never did, sir. 
Q. Did you ever hear of his being intoxicated before the accident ? A. 
I never heard a great deal about him, sir.

Court— Did you ever hear of his being intoxicated before the acci-
dent ? A . I never did, sir.

Defendant's Counsel— Did he board at your place ? A. He did not, 
sir. Q. W ho boarded at your place ? A. The clerks, one Engineer and 

20 some o f the Mechanics. Q. Was this the house which had part of the 
addition tom away ? A. No, sir ; the house was the Company’s house 
—Flanagan & Gomersall— it belonged to the party, I was hired to over-
see that and the stable. Q. That house called Edward’s house ; is that 
the one you had ? A. Yes. Q. Were you the nearest the Bergen 
Avenue on the north side o f  this cut ? A. That is my house) [pointed 
out on the map.] Q. Was your house affected ? A. The house I was 
overseeing was very much affected ; the window was torn in ; the walls 
were partially broke to pieces. Q. The house still stood ? A. Yes, sir. 
Q. How many feet is this from the blacksmith shop ? A. I should sup- 

80 pose say 100 feet, 120 or something like that.
Court— Where were you at the time of the explosion ? A. I had just 

. stepped into the kitchen, sir. . Q. Your son was killed there; was he not? 
A. Yes, sir. Q. Where was he standing when he was killed ? Q. I 
just come to see where he was ; as I stepped into the house I saw him 
passing over the hill ; I supposed it was him ; I stepped in and called 
to one of the servant girls for a basin of water to wash my hands, and 
just as I dipped my hands in I heard a mighty rush and something like 
sand and gravel pouring on the roof; I then stepped out to hunt the rest of 
the family ; I found them all stepping out of the house, standing in the 

40 yard. Q. Your son was not in the house? A. My son has not stirred 
into the house before I saw him go over the bank. Q. As you stepped 
into the house was that before or after the explosion ? A. Before the 
explosion I saw him walking over the bank.

Defendant's Counsel— Was he walking over the bank ? A. Yes. Q. 
How far off from thé blacksmith’s shop ? A. It was almost opposite 
from the south side. Q. How many feet ? A. I should think it was 
about probably 40 feet from the shop. Q. You can’t tell where he was 
at the time he was killed ? A. Can’t tell anything about it, sir.

[Witness was not cross-examined. Defendant’s Counsel offered Flana- 
50 gan as a witness. Objected to. Objection sustained.]

Mr . Ed w a Ad s  re called :
Plaintiff's Counsel— Were you about your place on the day of the 

explosion ? A. Yes, sir. Q Do you know whether there was a blast 
discharged that day in the pit before this explosion ? A. I was very 
much confused at the time ; there might have been ; I can’t remember 
there was one, but yet there might have been, and I might have forgot 
it ; if my memory don’t serve me there was no one that day.
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Mr. G o m e r s a l l  recalled.
C ourt— After the explosion occurred, did you see Mr. Merritt again ?

A. I did. Q. Did he have this order in his possession at that time ? A.
He did. Q. Did he produce it to you ? A. Yes, sir; I took it and read 
it, copied it and got his address. Q. Did you ever see it again after 
that ? A. No, sir. Q. Have you got that copy? A. No, sir. Q. Where 
is it ? A. I mislaid it somewhere ; I kept it a long time to produce it 
before the Coroner’s Ji|ry, but I never was called there; I took it for 
that purpose, thinking, probably, I might be called before the Jury, and 
it would be an important matter. 2 0

(Maps of Col. Shaffner and engineer offered in evidence, also the con-
tracts.)

Plaintiffs Counsel objected to Shaffher’s map.
C ourt— The Jury will take it for what it is worth.

H e n r y  G. N e w k i r k , sworn on the part of the plaintiff, said : I now 
reside in Bergen Avenue, Jersey City, near the Newark and New York 
Railroad; I lived in the same place at the time of the nitro-glycerine 
explosion on the land of the Newark and New York Railroad Company, 
on the 25th day of November, 1867 ; I own the house I live in ; my house on 
is about three hundred feet from the blacksmith shop, where the acci- 
dent happened; the explosion broke about eighty-four panes of glass in 
the windows of my house; it took all the lights clean out of the win-
dows, each window having four panes ; it broke the panels out of two 
doors, so that I had to get new doors, these doors were inside doors; 
the outside doors were blown open and every lock bent; one rafter was 
broken in the garret; the ceiling and side walls were cracked in a dozen 
different places; the glass from the windows cut the cloth shades all to 
pieces; my barn was about one hundred feet nearer the explosion than 
my house ; the back part of my barn was blown down, and all laid down 
by the foundation; the back part of my carriage house also was blown 3 0  
down; my house and barn are on the westerly side of Bergen Avenue.

Se b a s t i a n  G o c h n a r , sworn for plaintiff, said : At the time of the ex-
plosion of the nitro-glycerine on the land of the Newark and New York 
Railroad Company, on the 25th day of November, 1867, I lived with my 
family on the easterly side of Bergen Avenue, near the Newark and New 
York Railroad Company ; my house was directly opposite Mr. Henry G. ' 
Newkirk’s, and was about four hundred feet from the blacksmith shop, 
where the explosion took place; I owned the house; the explosion 
blew out all the large windows in the front of my house and some panes 4 0  
of glass in the side; it cracked the plastering in all the rooms ; it broke 
some panes of glass in my rear building and knocked some bricks from 
off the chimneys; this rear building was nearly six hundred feet from 
the blacksmith shop ; the plastering was also cracked in the rear build-
ing, and some of it fell down.

B e n j a m i n  A. K e y s e r , sworn for plaintiff, said: I now live on the 
easterly side of Bergen Avenue, in Jersey City ; I own the house I live 
in ; I lived in this same house with my family at the time of the nitro-
glycerine explosion on the land of the Newark and New York Railroad 5 0  
Company, on the 25th day of November, 1867; my house was between 
four and five hundred feet from the blacksmith shop, near which the ex-
plosion took place ; the explosion burst open my doors and broke a piece 
from one of them ; it broke about twenty-five panes of glass from my 
windows; it opened the seams in the corners of my two front rooms, and 
cracked the wall in several places.



66

J o h n  G. W a n t e r s , sworn for plaintiff, said: I  live on the easterly side 
of Bergen Avenue, in Jersey City ; my wife owns the house; we lived 
with our family in the same house at the time of the explosion of nitro-
glycerine on the lands of the Newark and New York Railroad Company ; 
on the 25th day of November, 1867 ; my house was about six hundred 
feet from the blacksmith shop, near which the explosion took place; the 
explosion burst open my doors, broke the locks off from some of them, 
broke the glass and sashes out of my parlor windows, bent and broke the 
bolts on the shutters of my windows; it blew the bricks off my chimneys ; 

10  it cracked the walls and ceilings in different parts of the house.

J o h n  H i l l d e b r a n , sworn for plaintiff, said : I  live on Linden street, in 
Jersey City; I am a florist; my greenhouse, the nearest one, is about 
seven hundred feet from the blacksmith shop, near which the nitro-
glycerine explosion took place on the lands of the Newark and New 
York Railroad Company, on the 25th day of November, 1867 ; that ex-
plosion broke out about three hundred panes of glass in this greenhouse; 
it knocked down the middle stand and the flowers which were in this 
greenhouse, and broke the pots and plants.

The evidence on both sides being closed, the Court charged the Jury, 
20  and directed them to find a verdict in favor of the defendants, to which 

charge of the Court the plaintiff, by her counsel, excepted, and prayed 
that this her bill of exceptions might be sealed, and it is sealed accord-
ingty-

Afterwards, that is to say, on the fifteenth day of November, in the 
year of our Lord one thousand eight hundred and seventy, before the 
Court of Errors and Appeals, in the last resort in all causes, comes the 
said Jane Cuff,, administratrix of Michael Cuff, deceased, by Stephen B. 
Ransom, her attorney, and says, that in the record and proceedings afore-
said, and in giving the judgment aforesaid, there is manifest error in this, 

40 that on the trial of the said cause in the Circuit Court of the County of 
Hudson, the Justice before whom said cause was tried, charged the Jury 
and directed them to find a verdict in favor of the defendants; whereas, 
by the law of the land, the said Justice ought not to have so charged 
the Jury, but ought to have charged them to find a verdict in favor of 
the plaintiff, therefore in this there is manifest error; and also there is 
error in this, to wit, that the judgment aforesaid, by the record aforesaid,

J. D. B e d l e , Justice Sup. Ct.

N E W  JERSEY COURT OF ERRORS AND APPEALS.

N o v e m b e r  T e r m , 1870.

j a n e  C u f f , A d m ’x  o f  M i c h a e l  C u f f , 
Deceased,

Plff. in Error,

T h e  N e w a r k  a n d  N e w  Y o r k  R a i l r o a d  
C o m p a n y  a n d  C l i n t o n  H . Sa g e  a n d  
J o h n  J . F l a n a g a n ,

Assignment of Errors.

Defts. in Error.
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appears to have been given for the said “ The Newark and New York 
Railroad Company and the said Clinton H. Sage and John J. Flanagan ”
f^ ^ fth i? « .r .ai df i ane , administratrix as aforesaid, whereas, by the 
ToT  n w  lT d-' S®  sai.d .ludgment ought to have been given for the said 
New Y f k at r tr̂ riX rnvid’ against the said “ The Newark and 
A l f h  i i  i  Company, Clinton H. Sage and John J. Flanagan.” 
And the said Jane Cuff, administratrix as aforesaid, prays that the fudg- 
ment aforesaid, for the errors, aforesaid and for other errors in the recoil
iefh e?T o?dd™ gf  aforesaid be Q̂g’ may be ^versed, annulled and alto- 

tr bolden for nought, and that she may be restored to all things 
which she has lost by occasion of the said judgment, &c. g

S. B. R a n s o m ,
Atty. for and of Counsel with the Plaintiff in Error. 

The Defendants in Error have filed the Common Joinder in Error.

10
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Exhibit.

C O N T R A C T
BETW EEN  FLAN AG AN  & SAGE AND THE N E W A R K  AND  

N E W  YORK RAILROAD COMPANY.

A r t i c l e s  o f  A g r e e m e n t  entered into this twenty-fifth day of Octo-
ber, 1866, between Flanagan & Sage of the first part, and the N e w a r k  
a n d  N e w  Y o r k  R a i l r o a d  Co m p a n y , by John McGregor, their Presi-
dent, of the second part, whereby it is agreed as follows :

The said Flanagan & Sage, contractor, hereby promise and agree to 
perform in a thorough and workmanlike manner, agreeably to the direc-
tions of the Engineer of the said Corporation, and to his satisfaction, and 
subject to all the clauses (specific or general,) of the accompanying speci-
fication, which are applicable thereto, the following work of graduation, 
v iz .: Sections four and five extending from Hackensack River to Com- 

. munipaw Bay or as far in that direction as may be required by the Com-
pany, the terminus of section five being the shore of the bay ; and it is 
understood that the contractor will furnish all iron and ties required for 
his work, on condition that when they are done with them the Com-
pany take so much of them at their cost as shall be undamaged, subject 
to the approval of the Engineer.

S P E C I F I C A T I O N .
* * * * * * • ♦ *

The length, position and termini of these sections may be changed at 
the discretion of the Engineer.

GRADUATION.
8. All blasting shall be done at the risk of the contractor, who shall 

be liable to the Company for any damages caused thereby to dwelling 
houses, individuals, or otherwise.



51. All directions, explanations, superintendence or instructions 
spoken of or required under this contract, refer to, and will be given by, 
the Engineer of the Company, or his authorized agents; the contractor 
may at any time require such instructions to be stated in writing.

The Engineer may, at any time, make such changes in the amounts of 
any of the »descriptions of work to be done, or in the character or descrip-
tion of any materials to be used, as the interest of the work may, in his 
opinion require ; a fair allowance being made by him on either side of 
such changes, where provision is not made in one or other of the clauses 
of this contract for the particular case.

Whenever the word Engineer is mentioned, it is understood to be the 
Engineer for the time being.

52. Until the Company shall have procured the right of way through 
all the lands applicable to this contract, the contractor shall commence 
work or make arrangements for commencing work, whether of gradua-
tion, masonry or otherwise, on such grounds only as the Engineer may 
designate.

53. All materials used under this contract, shall at all times be sub-
ject to inspection by the Engineer, or by such person or persons as He 
may appoint.

55. The contractor shall not be at liberty to sub-let any part of the 
work without the consent of the Engineer ; no sub contract, however, 
shall relieve the contractor of his liabilities under this contract, should 
the sub-contractor fail to perform the work undertaken by him.

56. The contractor shall employ competent foremen and workmen, 
and experienced mechanics, and he shall immediately discharge when-
ever required to do so by the Engineer, any men considered by the Engi-
neer to be incompetent, and disorderly, or disposed to foment discontent 
or mischief on the work.

57. The Contractor shall not sell or give, nor allow to be sold or given, 
within the limits of his work, any spirituous liquors, nor allow any such 
to be brought upon the work; and he shall do all in his power to assist 
the officers of the Company, in maintaining such regulations as shsfll 
conduce to the orderly and peaceable progress of all parts of the work, 
and as shall tend to prevent all unnecessary interference with the rights; 
privileges and property of persons in the vicinity of said railroad, and he 
shall instruct his foremen and agents accordingly.

66. The first party to this contract has no exclusive right to the occu-
pation of' the ground or conveniencies included in its extent, but is only 
entitled to such accommodation, not inconsistent with the necessary and 
timely prosecution of the other work pertaining to the completion and 
operation of this Railroad, as is necessary for the proper prosecution of 
the work herein undertaken by the said first party.

In testimony whereof, the parties have hereunto set their 
hands and seals, the day and year first above written. i

Signed, sealed and delivered ) 
in the presence of us (

J. C o u n s e l l o r ,
E . M. Sa r g e n t .

J o h n  M c G r e g o r , jj j

J o h n  J. F l a n a g a n , [ l . s .] 
C l i n t o n  H. Sa g e , [ l . s .[
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J a n e  C u f f , A d m ’x  o f  M i c h a e l  C u f f , 
Deceased,

Plff. in Errol*, Writ of Error to Supreme 
Court of New Jersey.vs.

T h e  N e w a r k  a n d  N e w  Y o r k  R a i l e d  a d  ( Points for Plff. in Error. 
C o m p a n y  a n d  C l i n t o n  H. Sa o e  a n d V 
J o h n  J. F l a n a g a n , r

The death of the plaintiff’s intestate, resulted from a nuisance, created, 
continued and sustained upon the lands of the defendant, “ The Newark 
and New York Railroad Company,”  by all the said defendants.

This nuisance consisted of a magazine made by the defendants, or with 
their consent and acquiescence, upon the lands of the Company, for the 
purpose of storing therein and using therefrom, a highly explosive and 
dangerous material, known as n itro  g lycerin e.

1st. This Magazine was p er se a nuisance.

2d. Its object and contemplated use was unlawful, and in this 
respect it was a nuisance.

Bd. Its management was negligent, unskillful and criminal, greatly 
increasing its danger.

•The defendants being the authors of the nuisance, are responsible or 
answerable for all damage resulting from its existence, its use or its 
negligent and unskillful management.

The death of plaintiff’s intestate having been caused by the negligent, 
unskillful and reckless management of this magazine, the defendants are 
liable in this action.

Defts. in Error.

I.

II,

III.

■ V,



That in a business involving the personal safety and lives of others, all 
having any control of the business, are bound to exercise due care and 
diligence, which is nothing less than the most watchful care, and the 
most active diligence.

VI.
This magazine and its contents, on the land of the Railroad Company, 

being in itself dangerous to the lives of those around it, required at the 
hands of the Company and Flanagan and Sage the most watchful care, 
and the most active diligence; and the neglect on their part, to see that 
it was entrusted to the most skillful hands, and managed in the safest 
manner possible, was on their part gross negligence, and criminal care-
lessness, and made them liable for all damages resulting therefrom.

V II .
The relation which existed between Burns and the Newark and New 

York Railroad Company, and between Burns and Sage and Flannagan, 
at the time of the explosion, was that of master and servant; and the 
injury having resulted from the unskillfulness, carelessness, drunken-
ness, and gross negligence of, Burns, the servant of the defendants, the 
defendants are liable.
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The death of the plaintiff’s intestate, resulted from a nuisance, created, 
continued and sustained upon the lands of the defendant, “ The Newark 
and New York Railroad Company,”  by all the said defendants.

II.
This nuisance consisted of a magazine made by the defendants, or with 

their consent and acquiescence, upon the lands of the Company, for the 
purpose of storing therein and using therefrom, a highly explosive and 
dangerous material, known as n itro  glycerin e.

1st. This Magazine was p er  se a nuisance.

2d. Its object and contemplated use was unlawful, and in this 
respect it was a nuisance.

Bd. Its management was negligent, unskillful and criminal, greatly 
increasing its danger.

III .
The defendants being the authors of the nuisance, are responsible or 

answerable for all damage resulting from its existence, its use or its 
negligent and unskillful management.

IV.
The death of plaintiff’s intestate having been caused by the negligent, 

unskillful and reckless management of this magazine, the defendants are 
liable in this action.



V.
That in a business involving the personal safety and lives of others, all 

having any control of the business, are bound to exercise due care and 
diligence, which is nothing less than the most watchful care, and the 
most active diligence.

¥ 1.
This magazine and its contents, on the land of the Railroad Company,, 

being in itself dangerous to the lives of those around it, required at the 
hands of the Company and Flanagan and Sage the most watchful care,, 
and the most active diligence; and the neglect on their part, to see that 
it was entrusted to the most skillful hands, and managed in the safest 
manner possible, was on their part gross negligence, and criminal care-
lessness, and made them liable for all damages resulting therefrom.

T O .
The relation which existed between Burns and the Newark and New 

York Railroad Company, and between Burns and Sage and Flannagan, 
at the time of the explosion, was that of master and servant; and the 
injury having resulted from the unskillfulness, carelessness, drunken-
ness, and gross negligence of Burns, the servant of the defendants, the 
defendants are liable. .■
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fication, which are applicable thereto, the following work of graduation, 
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munipaw Bay or as far in that direction as may be required by the Com-
pany, the terminus of section five being the shore of the bay ; and it is 
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his work, on condition that when they are done with them the Com-
pany take so much of them at their cost as shall be undamaged, subject 
to the approval of the Engineer.
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The length, position and termini of these sections may be changed at 
the discretion of the Engineer.

GRADUATION.
8. All blasting shall be done at the risk of the contractor, who shall 

be liable to the Company for any damages caused thereby to dwelling 
houses, individuals, or otherwise.



51. All directions, explanations, superintendence or instructions 
spoken of or required under this contract, refer to, and will be given by, 
the Engineer of the Company, or his authorized agents; the contractor 
may at any time require such instructions to be stated in writing.

The Engineer may, at any time, make such changes in the amounts of 
any of the descriptions of work to be done, or in the character or descrip-
tion of any materials to be used, as the interest of the work may, in his 
opinion require ; a fair allowance being made by him on either side of 
such changes, where provision is not made in one or other of the clauses 
of this contract for the particular case.

Whenever the word Engineer is mentioned, it is understood to be the 
Engineer for the time being.

52. Until the Company shall have procured the right of way through 
all the lands applicable to this contract, the contractor shall commence 
work or make arrangements for commencing work, whether of gradua-
tion, masonry or otherwise, on such grounds only as the Engineer may 
designate.

58. All materials used under this contract, shall at all times be sub-
ject to inspection by the Engineer, or by such person or persons as he 
may appoint.

55. The contractor shall not be at liberty to sub-let any part of the 
work without the consent of the Engineer ; no sub contract, however, 
shall relieve the contractor of his liabilities under this contract, should 
the sub-contractor fail to perform the work undertaken by him.

56. The contractor shall employ competent foremen and workmen, 
and experienced mechanics, and he shall immediately discharge when-
ever required to do so by the Engineer, any men considered by the Engi-
neer to be incompetent, and disorderly, or disposed to foment discontent 
or mischief on the work.

Î 57. The Contractor shall not sell or give, nor allow to be sold or given, 
within the limits of his work, any spirituous liquors, nor allow any such 
to be brought upon the work; and he shall do all in his power to assist 

the officers of the Company, in maintaining such regulations as shall 
conduce to the orderly and peaceable progress of all parts of the wor&, 
and as shall tend to prevent all unnecessary interference with the rights, 
privileges and property of persons in the vicinity of said railroad, ana he 

[ shall instruct his foremen and agents accordingly.

66. The first party to this contract has no exclusive right to the occu-
pation of the ground or conveniencies included in its extent, but is only 
entitled to such accommodation, not inconsistent with the necessary and 
timely prosecution of the other work pertaining to the completion and 
operation of this Railroad, as is necessary for the proper prosecution of 
the work herein undertaken by the said first party.

In testimony whereof, the parties have hereunto set their 
hands and seals, the day and year first above written. ;
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