SCHOOL OPERATIONS

6A:28-1.1

CHAPTER 28
SCHOOL OPERATIONS
Authority
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Source and Effective Date

R.1999 d.342, effective September 10, 1999.
See: 31 N.J.R. 1662(a), 31 N.J.R. 2917(a).

Chapter Expiration Date

In accordance with N.J.S.A. 52:14B-5, Chapter 28, School Opera-
tions, expires on March 9, 2005. See: 36 N.J.R. 2279(a), 2285(a).

Chapter Historical Note

Chapter 28, School Operations, was originally codified in Chapter 3
of Title 6 as Subchapter 9, School Ethics Commission. Subchapter 9
was adopted as R.1993 d.394, effective August 2, 1993. See: 25 N.J.R.
1924(a), 25 N.J.R. 3511(a).

Subchapter 9, School Ethics Commission, was readopted by R.1999
d.342, effective September 10, 1999, and Subchapter 9 was recodified as
Subchapter 8, School Ethics Commission, by R.1999 d.342, effective
October 8, 1999. See: 31 N.J.R. 1662(a), 31 N.J.R. 2917(a).

Subchapter 8, School Ethics Commission, was recodified as N.J.A.C.
6A:28 by R.2000 d.139, effective April 3, 2000. See: 31 N.J.R. 4166(a),
32 N.J.R. 1189(a).
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SUBCHAPTER 1. SCHOOL ETHICS COMMISSION

6A:28-1.1 Scope and purpose

(a) The rules set forth in this subchapter have been
adopted for the purpose of effectuating the legislative intent
of N.J.S.A. 18A:12-21 et seq., the School Ethics Act (P.L.
1991, ¢.393), which seeks to “. .. ensure and preserve public
confidence ...” in the integrity of elected and appointed
school board members and school administrators.

(b) To achieve this goal the Legislature has adopted
N.J.S.A. 18A:12-24 which prescribes a code of ethics by
which school officials are to be guided in the conduct of
their offices and positions and created a School Ethics
Commission specifically for the purpose of enforcing those
ethical standards through a procedure for reviewing com-
plaints of ethical violations, investigating those complaints
and ultimately rendering recommendations to the Commis-
sioner as to the imposition of sanctions when violations are
demonstrated.

Case Notes

School board member whose wife was employed as secretary by
board was censured for participating in closed-door session of board
concerning salary negotiations with bargaining unit representing district
employees. In the Matter of Robert A. Wilgus, 96 N.J.A.R.2d (EDU)
1041.

School board member was reprimanded on conflict of interest
grounds for submitting his wife’s name for consideration as candidate
for part-time position and for later voting to hire her for that position.
In the Matter of Frank Montagna, 96 N.J.A.R.2d (EDU) 1038.

School board member whose wife was employed by district as teacher
was reprimanded on conflict of interest grounds for participating in
discussion and negotiation of collective bargaining agreement. In the
Matter of Edward Vanderbeek, 96 N.J.A.R.2d (EDU)1035.

Removal of school board member on conflict of interest grounds was
justified where board member was involved in suit against board
concerning his granddaughter’s attendance of district schools while
allegedly not domiciled in district. Point Pleasant Board of Education
v. Ciliberto, 96 N.J.A.R.2d (EDU) 990.

School board’s denial of employment to applicant based on nepotism
policy was warranted even though applicant was related to prospective
supervisor by marriage only. Carroll v. Board of Education of the City
of Trenton, 96 N.J.A.R.2d (EDU) 901.

Reprimand was appropriate penalty for new school board member

who violated School Ethics Act. In the Matter of Harrison, 96
N.J.AR.2d (EDU) 553.
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School district administrators and board members do not violate
school ethics law by failing to report incident where school board
member attended underage drinking party. The School Ethics Com-
mission v. Mclvor, 96 N.J.A.R.2d (EDU) 143.

School board member not disqualified if not directly or indirectly
interested in son’s medical claims against board. Brick Township
Board of Education v. Mercer, 96 N.J.AR.2d (EDU) 5.

Member of school board who was owner of school district’s only
newspaper publishing official school notices was in conflict of interest
subject to removal. Brick Board of Education v. Mueller, 95
N.J.A.R.2d (EDU) 222.

Employment for company under contract with board of education;
board membership. Andrews v. Union Township Board of Education,
94 N.J.A.R.2d (EDU) 315.

Employment as bus driver for transportation company under contract
with Board was conflict of interest. Andrews v. Union Township Board
of Education, 94 N.J.A.R.2d (EDU) 315.

Indirect interest in litigation disqualified newly elected member.
Hawthorne Borough Board of Education v. Taliaferro, 94 N.J.A.R.2d
(EDU) 197.

Lessee of space from Board of Education disqualified from seeking
election to Board. Thomas v. Edwards, 93 N.J.AR.2d (EDU) 369.

Municipal counsel precluded from seeking election to Board of
Education. Rodecker v. Gonzalez, 93 N.J.A.R.2d (EDU) 367.

6A:28-1.2 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings unless the con-
text clearly indicates otherwise.

“Administrator” means any officer, other than a board
member, or employee of a local school district or charter
school who:

1. Holds a position which requires a certificate that
authorizes the holder to serve as school administrator,
principal, or school business administrator; or

2. Holds a position which does not require that the
person hold any type of certificate but is responsible for
making recommendations regarding hiring or the pur-
chase or acquisition of any property or services by the
local school district; or

3. Holds a position which requires a certificate that
authorizes the holder to serve as supervisor and who is
responsible for making recommendations regarding hiring
or the purchase or acquisition of any property or services
by the local school district.

“ALJ” means an administrative law judge from the Office
of Administrative Law.

“Board member” means any person holding membership,
whether by election or appointment, on any board of edu-
cation other than the State Board of Education.
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“Censure” means a formal public resolution read into the
record of the School Ethics Commission and the school
official’s local board of education to rebuke a school official
who has been determined by the Commission to have been
in violation of N.J.S.A. 18A:12-21 et seq.

“Code of Ethics” means the standards of conduct set
forth in the Code of Ethics for School Board Members
established pursuant to P.L. 2001, c.178 (N.JS.A.
18A:12-24.1).

“Commission” means the School Ethics Commission and
its staff as created pursuant to N.J.S.A. 18A:12-21 et seq.

“Commissioner” means the Commissioner of Education
or his or her designee.

“Complainant” means the person bringing a complaint of
alleged violation of N.J.S.A. 18A:12-21 et seq.

“Dependent child” means any child claimed as a depen-
dent on the school official’s Federal and State tax returns.

“Financial Disclosure Statement” means the statement of
personal finances which school officials are required to
annually file pursuant to N.J.S.A. 18A:12-21 et seq.

“Income” for purposes of these rules shall be as defined
by the Internal Revenue Service except as otherwise provid-
ed in N.J.S.A. 18A:12-26a(1).

“Local School District” for purposes of these rules means
any local or regional school district established pursuant to
Chapter 8 or Chapter 13 of Title 18A of the New Jersey
Statutes and shall include jointure commissions, county vo-
cational schools, county special services districts, educational
service commissions, educational research and demonstra-
tion centers, environmental education centers, and edu-
cational information and resource centers.

“Member of the immediate family” means the spouse or
dependent child of a school official residing in the same
household.

“Newly elected or appointed board member” means any
board member who has never served as a member of either
an elected or appointed school board.

“OAL” means the Office of Administrative Law.

“Personal/Relative Disclosure Statement” means the
statement required by N.J.S.A. 18A:12-21 et seq. of a school
official setting forth whether said official has a relative or
any other person related to the school official by marriage,
employed by the district in which he or she serves; whether
said official or a relative is a party to a contract with the
school district in which the school official holds office or
position; or whether the school official or a relative is
employed by, receives compensation from, or has an interest
in, any business which is a party to a contract with the
school district in which the school official holds an office or
position.

Next Page is 28-2.1
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“Prohibited acts” means the forbidden conduct set forth
for school officials at N.J.S.A. 18A:12-24.

\_/
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“Related to the school official by marriage” as used in the
statute shall be limited to mother-in-law, father-in-law, son-
in-law, daughter-in-law, brother-in-law and sister-in-law.

“Relative” means the spouse, natural or adopted child,
parent or sibling of a school official.

“Reprimand” means a letter from the Commission rebuk-
ing a school official for having been found to have breached
the standards of conduct prescribed by N.J.S.A. 18A:12-21
et seq.

“Respondent” means the school official against whom a
complaint is made pursuant to N.J.S.A. 18A:12-21 et seq.

“School official” means a board member, a member of
the board of trustees of a charter school, an employee or
officer of the New Jersey School Boards Association, but
not including any member of the secretarial, clerical or
maintenance staff of the Association, or an administrator of
a local school board or charter school.

“Spouse” means the person to whom the school official is
legally married.

Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).

In “Administrator”, inserted a reference to charter schools in the
introductory paragraph; rewrote “Censure”, “Reprimand” and “School

* official”; inserted “Dependent child”; in “Member of the immediate

family”, deleted a former second sentence; in “Related to the school
official by marriage”, inserted a reference to sons-in-law and daughters-
in-law; in “Relative”, substituted a reference to school officials for a
reference to school districts; in “Respondent”, substituted a reference
to school officials for a reference to board members and administrators;
and in “Spouse”, deleted “under New Jersey law” at the end.
Amended by R.2002 d.397, effective December 16, 2002.
See: 34 N.J.R. 3158(a), 34 N.J.R. 4434(a).

Added “Code of Ethics”, and “Prohibited acts”.

Case Notes

Conlflict of interest; board member’s spouse employed as teacher and
belonged to teachers’ association. Hahn v. North Brunswick Township
Board of Education, 92 N.J.A.R.2d (EDU) 428.

6A:28-1.3 Functions and authority of the School Ethics
Commission

(a) Pursuant to the provisions of N.J.S.A. 18A:12-21 et
seq., the School Ethics Commission shall:

1. Prescribe a Financial Disclosure Statement and a
Personal/Relative Disclosure Statement in accordance
with N.J.S.A. 18A:12-26 and 25 respectively, to be filed by
all school officials as defined herein on or before April 30
of each year or at such other tirnes as these rules may
require;

2. Appoint such professional and clerical staff and
incur such expenses as may be necessary to carry out the
provisions of N.J.S.A. 18A:12-21 et seq. within the limits
of funds appropriated or otherwise made available to it.
All appointments shall be made in accordance with the
provisions of Title 11A of the New Jersey Statutes;
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3. Issue advisory opinions, receive and investigate
complaints raised pursuant to section 9 of the School
Ethics Act (N.J.S.A 18A:12-29) and conduct such hearing
as may be necessary to determine whether probable cause
exists to credit the allegation raised in any complaint
brought before it;

4. Administer the receipt and retention of disclosure
statements as required by the Act. Requests for copies of
disclosure statements shall be directed to the local board
secretary or county superintendent and shall be subject to
copying fees pursuant to N.J.S.A. 47:1A-1 et seq;

5. Have the authority to compel the attendance of
such witnesses and the production of such documents as it
may deem necessary and relevant to carrying out its duties
under the Act;

6. Be empowered, along with the persons appointed
by it, to administer oaths and examine witnesses under
oath; and

7. Recommend to the Commissioner the reprimand,
censure, suspension or removal of school officials found
to have violated the School Ethics Act.

Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).
Rewrote (a)4.

6A:28-1.4 By-laws of the School Ethics Commission

(a) The School Ethics Commission shall consist of nine
members appointed for three year terms in the configura-
tion and manner prescribed by N.J.S.A. 18A:12-21 et seq.

1. In accord with the provisions of N.J.S.A. 18A:12-21
et seq., the Commission, by majority vote, shall elect one
member to serve as chairperson for a term not to exceed
one year.

2. Should the chairperson resign or otherwise be un-
able to complete his or her term, the remaining Commis-
sion members shall, by majority vote, elect a chairperson
from among their membership to serve the remainder of
the unexpired term. :

3. Should the chairperson be unable to attend any
regular or special meeting of the Commission, the Com-
mission, by majority vote of the quorum present, shall
select a temporary chairperson to preside over the meet-
ing.

4. The chairperson shall preside over the meetings of
the Commission and shall perform all duties incidental to
that office.

5. The chairperson shall serve a one-year term that
shall commence on July 1 of each year.

(b) Regular monthly meetings shall be held at such time,
place and on such dates as established by the Commission
and notice of such regular meetings shall be made in

Supp. 12-16-02
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accordance with N.J.S.A. 10:4-6 et seq., the Open Public
Meetings Act.

1. Special meetings may be called by the Commission
chairperson at any time or at the request of any three
members. Three day’s notice of any special meeting shall
be given to each member. Public notice of such special
meetings shall be made pursuant to N.J.S.A. 10:4-8.

2. A quorum shall consist of a majority of the number
of voting members of the Commission.

(c¢) The Commission shall act as a committee of the
whole.

1. The Commission chairperson shall select a nomi-
nating committee of three persons whose function it shall
be to select a nominee for chairperson to present to the
committee as a whole for approval at its May meeting.

2. Special committees may be appointed by the chair-
person to consider and make recommendations to the
Commission on any matter.

Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).
Rewrote the section.

6A:28-1.5 Filing of disclosure statements and procedures
in the event of incomplete filing or failure to file
disclosure statements
(a) Annually, on or before April 30th of each year or as
otherwise provided in these rules, all school officials shall
file, on forms provided by the Commission through the
county superintendent, both a Financial Disclosure State-
ment and a Personal/Relative Disclosure Statement with the
office of the county superintendent. An additional copy of
the aforesaid statements shall be prepared by the school
official and maintained on file at the local school district or
charter school in order to facilitate public access to the
documents. All disclosure statements filed in accordance
with N.J.S.A. 18A:12-21 et seq. and these rules shall be
public records.

(b) In order to comply with the requirement in (a) above,
each local district board secretary and charter school desig-
nee shall annually, on or before February 1, cause to be
developed and transmitted to the county superintendent a
list of names of those school officials, by office and position,
whose responsibilities would require the filing of the Finan-
cial and Personal/Relative Disclosure Statements pursuant
to the criteria contained in N.J.S.A. 18A:12-21 et seq. and
these rules. Offices and positions vacant or to become
vacant by virtue of expiration of terms or personnel leaving
the district are to be listed.

(c) Board members in Type II school districts elected to
their positions in the annual April school election shall file
the requisite disclosure statements within 30 days of taking
office. The board secretary shall, upon election of new
board members, inform the county superintendent of the
names of the newly elected members and the county super-
intendent shall provide the forms necessary for compliance.

Supp. 12-16-02

(d) Board members in Type II districts who are appoint-
ed to fill vacancies shall file the requisite disclosure forms
within 30 days of taking office. The board secretary shall
upon such appointment, inform the county superintendent
of the appointment. The county superintendent shall pro-
vide the member with the required disclosure statements.

(e) Board members in Type I school districts who are
initially appointed to take office on May 16 or June 1 as the
case may be, shall file the required disclosure statements
within 30 days of taking office. Board members in Type I
districts appointed to fill vacancies shall likewise file within
30 days of taking office. The board secretary shall inform
the county superintendent of the appointment of new board
members and the county superintendent shall provide the
required forms.

(f) Members of the board of trustees of a charter school
shall initially file the required disclosure statements within
30 days after the granting of the charter. Thereafter, any
newly appointed trustee shall have 30 days from appoint-
ment to file. The charter school designee shall inform the
county superintendent of the appointment of new trustees
and the county superintendent shall provide the required
forms.

(g) Administrators as defined in this subchapter, appoint-
ed to fill vacancies after the April 30 filing date, shall file
the required disclosure forms within 30 days of their ap-
pointment. The board secretary or charter school designee
shall inform the county superintendent of the appointment
of any new administrators or supervisors subject to the
requirement to file disclosure statements under the School
Ethics Act.

(h) On or before April 30, or July 1 for newly elected or
appointed school officials, the board secretary of each local
school district and charter school designee shall, before
transmitting the completed disclosure forms to the county
superintendent, check that he or she has reviewed each
disclosure form to assure that both required forms have
been filed; and that all questions have been answered or
indicated as not being applicable. Further, the board secre-
tary or charter school designee shall provide to the county
superintendent the names of all persons on the February 1
list of school officials compiled in accordance with (b) above
and all newly elected or appointed persons who have failed
to file as required by N.J.S.A. 18A:12-21 et seq.

(i) Failure to file the requisite disclosure statements as
prescribed by N.J.S.A. 18A:12-21 et seq. shall constitute a
violation of the School Ethics Act and shall result in the
reprimand, censure, suspension or removal of a school
official upon recommendation of the Commission and affir-
mance of the Commissioner.

28-4
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(j) Prior to any action taken by the Commission for
failure to file the requisite disclosure statements, the Com-
mission shall direct that the school official show cause in
writing under oath within 20 days why the penalty of
reprimand, censure, suspension or removal should not be
imposed. The Order to Show Cause shall be considered the
equivalent of the complaint required by N.J.S.A. 18A:12-29.

(k) Upon receipt of the response to the Order to Show
Cause or upon expiration of the time period for so filing the
Commission shall proceed to a determination. The school
official shall be advised of his or her right to appear before
the Commission, be represented by counsel and present
witnesses on his or her behalf prior to the Commission’s
making its probable cause determination.

() If the Commission determines that a filing is incom-
plete, it shall first return the filing to the school official for
completion within 20 days of receipt of the returned filing.
At the expiration of such time period or upon further
receipt of a filing which fails to provide such information as
required by statute, the Commission shall issue an order
directing the school official in writing under oath to show
cause within 20 days why the Commission should not impose
such sanctions as permitted pursuant to N.J.S.A. 18A:12-29.
If no response is received within the 20-day period, or if the
response is returned indicating the school official’s refusal to
properly file, the Commission may conclude that the school
official’s incomplete filing is in effect a failure to file and the
Commission shall proceed to a determination. The school
official shall be advised of his or her right to appear before
the Commission, be represented by counsel and present
witnesses on his or her behalf.

(m) If the school official responds to the Order to Show
Cause by asserting either that the filing is complete or that
other appropriate factors create a material factual dispute,

- the matter shall be considered as a contested case under

N.J.S.A. 18A:12-29(b) and may be transmitted to the Office
of Administrative Law for a hearing pursuant to N.J.A.C.
6A:28-1.11 and 1.12.

Amended by R.1999 d.342, effective October 4, 1999.
See: 31 N.J.R. 1662(a), 31 N.J.R. 2917(a).

In (7)), updated references.
Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).

Rewrote the section.

6A:28-1.6 Board member training

(a) Each newly elected or appointed board member or
charter school trustee shall, during the first year of his or
her first term on any board, complete a training program
prepared and offered by the New Jersey School Boards
Association which shall include in its content instruction
relative to the board member’s responsibilities under the
School Ethics Act.

(b) Each board secretary and charter school designee
shall notify the New Jersey School Boards Association when
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a new board member or trustee is elected or appointed to
the board.

(c) The New Jersey School Boards Association shall noti-
fy the board secretary and charter school designee in writ-
ing, when a newly elected or appointed board member or
charter school trustee has attended a training program that
satisfies the training mandate.

(d) By March 31 of each year the New Jersey School
Boards Association shall present to the School Ethics Com-
mission a list of those board members and charter school
trustees who have not fulfilled the training mandate for the
previous filing period.

(e) Board members and charter school trustees failing to
comply with the training mandate shall be considered in
violation of N.J.S.A. 18A:12-33. The Commission shall pro-
ceed thereafter in conformance with the procedures set
forth in N.J.A.C. 6A:28-1.5(i).

Amended by R.1999 d.342, effective October 4, 1999.
See: 31 N.J.R. 1662(a), 31 N.J.R. 2917(a).

In (a), deleted “full” preceding “term”.
Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).

Rewrote the section.

Case Notes

Employee of company providing school bus services was required to
cure the conflict of interest. Oehlke v. Tewksbury Township School
Board of Education, 93 N.J.A.R.2d (EDU) 792.

6A:28-1.7 Advisory opinions

(a) Any school official may request an advisory opinion
from the Commission as to whether any proposed conduct
or activity would constitute a violation of the provisions of
the School Ethics Act.

(b) Requests for advisory opinions must clearly set forth
in detail the specific conduct or activity the school official
seeks to undertake and the exact role he or she will play in
that activity or conduct.

(c) A superintendent, board secretary, board president or
board attorney may seek an advisory opinion from the
Commission on behalf of his or her board with the written
consent of the school official whose proposed activity or
conduct is in question.

(d) Upon receipt of a request for an advisory opinion, the
Commission shall assign a file number to the request.

1. During the course of any staff work and/or Com-
mission deliberation with regard to the request for an
advisory opinion, the request shall be identified for pur-
poses of public access only by file number and not by the
name(s) of school official(s) involved.

2. No information regarding any request for an advi-
sory opinion shall be made public unless the information

Supp. 12-16-02
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is incorporated into the advisory opinion and made public
in accordance with (e) and (f) below.

(e) The Commission or its staff may require additional
information from the person seeking an advisory opinion or
require the person’s appearance before it or its staff. .

(f) Advisory opinions issued by the Commission shall not
be made public unless six members shall vote to direct the
opinion be made public.

(g) Advisory opinions made public by the Commission
shall delete the name and district of the school official
requesting the advisory.

(h) The Commission shall render a response to the re-
quest for an advisory opinion at its next monthly meeting
following its receipt of all relevant information and docu-
mentation needed to make a determination on the request.

(i) Notwithstanding the foregoing, the Commission may
respond to a request for an advisory opinion by referring the
issue raised to the Office of the Attorney General.

Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).

Inserted a new (c); recodified former (c) through (h) as (d) through
(i); and in the new (e), inserted “opinion” following ‘“advisory”.

6A:28-1.8 Filing and service of a complaint

(a) Anyone may file a complaint with the School Ethics
Commission alleging a violation of the School Ethics Act,
N.J.S.A. 18A:12-21 et seq., within one year of the alleged
violation.

(b) To file a complaint with the School Ethics Commis-
sion alleging a violation of the School Ethics Act, N.J.S.A.
18A:12-21 et seq., a complainant must file an original and
two copies of such complaint using the form set forth in
N.J.A.C. 6A:28-1.9. Any member of the Commission may
also file a complaint.

(c) No complaint shall be accepted by the Commission
unless it is signed under oath by the complainant.

(d) Upon receipt of the complaint the Commission shall
serve a copy of the complaint on the school official or
officials named.

(e) Upon receipt of a complaint the Commission shall
assign a file number to the complaint.

1. During the course of any staff work and/or Com-
mission deliberation with regard to the complaint, the
complaint shall be identified only by file number for
purposes of public access and not by the name(s) of the
school official(s) involved.

2. No information regarding any complaint shall be

3. Pursuant to N.J.S.A. 18A:12-29(e), the Commission
may impose a fine not to exceed $500.00 for the filing of a
frivolous complaint. If a school official fails to pay the
fine, the Commission shall recommend to the Commis-
sioner the reprimand, censure, suspension or removal of
the official.

Amended by R.1999 d.342, effective October 4, 1999.
See: 31 N.J.R. 1662(a), 31 N.J.R. 2917(a).

In (a) and (d)2, updated references.
Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).

Rewrote the section.

6A:28-1.9 Complaint form

(a) The form used to file a complaint alleging a violation
of any provision of the School Ethics Act, N.J.S.A.
18A:12-21 et seq., including the Code of Ethics for school
board members, is as follows:

NAME OF
COMPLAINANT(S), :  BEFORE THE SCHOOL
v. :  ETHICS COMMISSION
:  OF NEW JERSEY
NAME OF RESPONDENT(S) SCHOOL ETHICS ACT
COMPLAINT FORM

I, (Name of Complainant), residing at (Address and
Phone Number of Complainant), request the School Ethics
Commission to consider a complaint against the above-
named Respondent whose address is (address of respon-
dent), in accordance with the authority of the School Ethics
Commission to entertain such complaints under N.J.S.A.
18A:12-21 et seq.

The facts upon which this complaint is based are as
follows: (Set down below in individually numbered para-
graphs the specific facts that cause you to believe that a
violation of the School Ethics Act has occurred. Cite, if
known to you, the section(s) of the Act that you believe to
have been violated.)

1.

2.

3.

4.

WHEREFORE, I, as Complainant, request that the
School Ethics Commission find and determine that the
above-named Respondent has violated the School Ethics
Act and that he or she be subject to such penalty as the
Commission and the Commissioner of Education deem
appropriate.

made public until the Commission takes action in accor-  Date Signature of Complainant
dance with N.J.A.C. 6A:28-1.11. or his or her Attorney
Supp. 12-16-02 28-6
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CERTIFICATION UNDER OATH

(Name of Complainant), of full age, being duly sworn
upon his or her oath according to law deposes and says:

1. I am the complainant in this matter.

2. I have read the complaint and aver that the facts
contained therein are true to the best of my knowledge
and belief and I am aware that the statute that created
the School Ethics Commission authorizes the Commission
to impose penalties for filing a frivolous complaint.
N.J.S.A. 18A:12-29%e.

3. This matter is not pending in any court of law or
administrative agency of this State. I will advise the
School Ethics Commission if I subsequently become
aware that it is pending elsewhere.

Date Signature of Complainant

Sworn and subscribed to before me this day of

Signature of Notary

(b) The form used to file a complaint alleging a violation
of only the Code of Ethics for school board members set
forth at N.J.S.A. 18A:12-24.1 is as follows:

NAME OF
COMPLAINANT(S), :  BEFORE THE SCHOOL
V. :  ETHICS COMMISSION
:  OF NEW JERSEY
NAME OF RESPONDENT(S) CODE OF ETHICS
COMPLAINT FORM

I, (Name of Complainant), residing at (Address and
Phone Number of Complainant), request the School Ethics
Commission to consider a complaint against the above-
named Respondent whose address is (address of respon-
dent), in accordance with the authority of the School Ethics
Commission to entertain such complaints under N.J.S.A.
18A:12-24.1.

Set down below in individually numbered paragraphs the
specific facts upon which this complaint is based that cause
you to believe that a violation of the Code of Ethics under
the School Ethics Act has occurred. You must also include
the date(s) of the occurrence(s) upon which the complaint is
based. Cite, if known to you, the section(s) of the Code of
Ethics that you believe to have been violated. Please note
that you have the burden to prove factually the allegations
set forth herein and must include with your complaint any
supporting documentation that you plan to submit.

28-7

WHEREFORE, I, as Complainant, request that the
School Ethics Commission find and determine that the
above-named Respondent has violated the School Ethics
Act and that he or she be subject to such penalty as the
Commission and the Commissioner of Education deem
appropriate.

Date Signature of Complainant

or his or her Attorney

CERTIFICATION UNDER OATH

(Name of Complainant), of full age, being duly sworn
upon his or her oath according to law deposes and says:

1. T am the complainant in this matter.

2. I have read the complaint and aver that the facts
contained therein are true to the best of my knowledge
and belief and I am aware that the statute that created
the School Ethics Commission authorizes the Commission
to impose penalties for filing a frivolous complaint.
N.J.S.A. 18A:12-29e.

3. This matter is not pending in any court of law or
administrative agency of this State. I will advise the
School Ethics Commission if I subsequently become
aware that it is pending elsewhere.

Date Signature of Complainant

Sworn and subscribed to before me this ____ day of

Signature of Notary

(c) The Commission will not process any complaint nor
issue a final ruling or advisory opinion on any matter
pending in any court of law or administrative agency of this
State.

(d) A complaint alleging violations of both the Code of
Ethics for school board members and a violation of any
other provision of the School Ethics Act, shall be filed using
the form set forth at (d) above.

Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).
Rewrote the section.
Amended by R.2002 d.397, effective December 16, 2002.
See: 34 N.J.R. 3158(a), 34 N.J.R. 4434(a).
Rewrote the section.

6A:28-1.10 Answer to complaint

(a) Upon receipt of the complaint from the Commission,
the respondent shall have 20 days within which to file an
original and two copies of a written statement under oath

Supp. 12-16-02
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with the Commission responding to the allegations in the
complaint. Upon written application by the respondent, and
upon showing of good cause, the Commission or its desig-
nee may extend the time for filing such statement.

(b) The respondent’s statement shall respond directly to
each allegation set forth in the complaint.

(c) The respondent shall not generally deny the allega-
tions but shall set forth substantive reasons why he or she
believes the allegations are false or unfounded.

(d) Failure to respond to the complaint within the 20 day
period from receipt of the complaint shall result in a notice
to the respondent directing a response within 10 days of
receipt. '

(e) Further failure to respond shall result in a second
notice which shall inform the respondent that unless an
answer is received within 10 days of receipt of the second
notice, each allegation in the complaint shall be deemed
admitted and the Commission shall make a determination as
to whether probable cause exists or the complaint should be
dismissed.

Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).

In (a), inserted “responding to the allegations in the complaint” at
the end of the first sentence; and in (c), inserted “he or she believes”
following “why”.

Amended by R.2002 d.397, effective December 16, 2002.
See: 34 N.J.R. 3158(a), 34 N.J.R. 4434(a).

In (a), inserted “and upon showing of good cause,

sentence.

»

in the last

6A:28-1.11 Answer to complaint alleging violation of the
Code of Ethics

(a) Upon receipt of the complaint from the Commission
alleging violation of the Code of Ethics, the respondent shall
have 20 days within which to file an original and two copies
of a written statement under oath with the Commission
responding to the allegations in the complaint. Upon written
application by the respondent, and upon showing of good
cause, the Commission or its designee may extend the time
for filing such statement.

(b) The respondent’s statement shall respond directly to
each allegation set forth in the complaint.

(c) The respondent shall not generally deny the allega-
tions but shall set forth substantive reasons why he or she
believes the allegations are false or unfounded.

(d) Failure to respond to the complaint within the 20-day
period from receipt of the complaint shall result in a notice
which shall inform the respondent that unless an answer is
received within 10 days of receipt of the notice, each
allegation in the complaint shall be deemed admitted and
the Commission shall make a determination as to whether
probable cause exists or the complaint should be dismissed.

Supp. 12-16-02
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(e) Respondent may file a motion to dismiss in lieu of an
answer to the complaint, provided that such motion is filed
within the time allotted for the filing of an answer. Briefing
on such motions shall be in the manner and within the time
fixed by the Commission.

1. Any papers filed in conjunction with such a motion
shall be submitted in original form with two copies.

Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).
Rewrote (d) and (e).
New Rule, R.2002 d.397, effective December 16, 2002.
See: 34 N.J.R. 3158(a), 34 N.J.R. 4434(a).
Former N.J.A.C. 6A:28-1.11, Commission review, recodified to
N.J.A.C. 6A:28-1.12.

Case Notes

Contested case against member of school board with respect to ethics
violations required an adjudicatory hearing before a penalty could be
imposed. Scannella v. Scudillo, 95 N.J.A.R.2d (EDU) 190.

6A:28-1.12 Commission review of complaints under the
School Ethics Act or the Act and the Code of

Ethics

(a) Upon receipt of respondent’s statement or the expira-
tion of the time for filing such response, the Commission
shall determine whether probable cause exists to credit the
allegations in the complaint, under the School Ethics Act or
the Act and the Code of Ethics.

(b) In order to carry out the Commission’s responsibili-
ties under the Act to determine whether probable cause
exists, the Commission and/or its staff shall conduct investi-
gations, hold hearings, compel the attendance of witnesses
and the production of documents and examine such wit-
nesses under oath.

(c) Prior to the Commission’s determination of probable
cause the respondent will be notified of his or her right to
address the Commission, be represented by counsel and
present witnesses on his/her behalf.

(d) The proceedings before the Commission shall be as
follows:

1. Each party or his or her counsel shall have the
opportunity to make an opening statement to the Com-
mission, beginning with the complainant, and present any
witnesses that he or she has brought. The complainant
shall have the right of rebuttal and be allowed to present
the last closing statement.

2. The Commission may then ask questions of the
parties and any witnesses. The parties may not question
one another or each other’s witnesses; however, the par-
ties may submit questions to the Commission prior to or
during the meeting, which the Commission may, in its
discretion, ask of the other party.

Next Page is 28-8.1
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3. Any documents any party wishes the Commission
to consider shall be provided at least 10 days prior to the
hearing; provided, however, that if the documents are not
provided prior to the hearing, but are brought to the
hearing, then the party submitting them must bring an
original and 11 copies.

4. Any post-hearing submissions shall be provided
within 14 calendar days of the hearing.

5. During the course of the investigatory proceedings
before the Commission, all relevant evidence is admissi-
ble. '

(e) Should the Commission find that probable cause does
not exist, the Commission shall dismiss the complaint and so
notify the complainant and the school official named in the
complaint. Dismissal by the Commission upon a finding of
no probable cause shall constitute final agency action.

Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).
Rewrote the section.
Recodified from N.J.A.C. 6A:28-1.11 and amended by R.2002 d.397,
effective December 16, 2002,
See: 34 N.J.R. 3158(a), 34 N.J.R. 4434(a).
In (a), inserted “, under the School Ethics Act or the Act and the
Code of Ethics” at the end. Former N.J.A.C. 6A:28-1.12, Proceedings
after finding of probable cause, recodified to N.J.A.C. 6A:28-1.14.

6A:28-1.13 Commission review of complaints alleging a
violation of the Code of Ethics only

(a) Upon receipt of respondent’s statement or the expira-
tion of the time for filing such response, the Commission
shall place the complaint alleging a violation of the Code of
Ethics on the agenda of the next regularly scheduled meet-
ing to determine whether the board member has violated
the Code of Ethics.

(b) The complainant has the burden to prove factually a
violation under the Code of Ethics.

(c) All hearings shall be conducted in accordance with
the rules of the OAL, N.J.A.C. 1:1.

(d) The Commission shall render a determination on
whether a board member has violated the Code of Ethics
within 90 days from its receipt of the complaint barring any
exigent circumstances that would result in unfairness to
either party.

(e) A finding of no violation by the Commission shall
constitute final agency action.

(f) If a violation is found, the Commission shall recom-
mend to the Commissioner the reprimand, censure, suspen-
sion, or removal of the school official. The imposition of any
of the foregoing sanctions shall require a vote of the majori-
ty of the full membership of the Commission.

Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).

28-8.1

Rewrote the section.
New Rule, R.2002 d.397, effective December 16, 2002.
See: 34 N.J.R. 3158(a), 34 N.J.R. 4434(a).

Former N.J.A.C. 6A:28-1.13, Written decision, recodified to N.J.A.C.
6A:28-1.15.

6A:28-1.14 Proceedings after finding of probable cause

(a) Should the Commission determine that probable
cause does exist, and that material facts are in dispute, it
shall refer the matter to the Office of Administrative Law
for a hearing to be conducted pursuant to the Administra-
tive Procedure Act, N.J.S.A. 52:14B-1 et seq. and in accor-
dance with the requirements of the OAL, as set forth in
NJ.A.C. 1:1 and shall so notify the complainant and the
school official(s) named in the complaint.

(b) Should the Commission determine that probable
cause exists, and material facts are not in dispute, it shall
notify the school official named in the complaint that he or
she has 30 days from the date of the notice to submit a
written statement setting forth the reasons he or she should
not be found in violation of the Act based on the facts as set
forth in the probable cause determination. If the school
official disputes those facts, he or she should set forth the
facts with which he or she disagrees and why they are
material to the case.

Amended by R.2000 d.139, effective April 3, 2000.
See: 31 N.J.R. 4166(a), 32 N.J.R. 1189(a).
Rewrote the section.
Recodified from N.J.A.C. 6A:28-1.12 and amended by R.2002 d.397,
effective December 16, 2002.
See: 34 N.J.R. 3158(a), 34 N.J.R. 4434(a).
In (a), amended N.J.A.C. reference. Former N.J.A.C. 6A:28-1.14,
Sanction, recodified to N.J.A.C. 6A:28-1.16.

6A:28-1.15 Written decision

(a) Upon completion of the hearing before the OAL or
hearing by the Commission, the Commission shall determine
by majority vote whether the conduct complained of consti-
tutes a violation of the Act or whether the complaint should
be dismissed. In rendering its decision, the Commission shall
be governed by the procedures and time constraints of the
Administrative Procedure Act and the rules of the OAL set
forth at N.J.A.C. 1:1.

(b) In cases not alleging solely a violation of the Code of
Ethics, if the case is not transmitted to the OAL, the record
will close upon the filing of written submissions and the
Commission shall have 45 days from the closing of the
record to render its decision.

(c) The Commission’s decision shall be in writing and it
shall set forth its findings of fact and conclusions of law.

(d) If a violation is found, the Commission shall recom-
mend to the Commissioner the reprimand, censure, suspen-
sion, or removal of the school official. The imposition of any
of the foregoing sanctions shall require a vote of the majori-
ty of the full membership of the Commission.

Recodified from N.J.A.C. 6A:28-1.13 and amended by R.2002 d.397,
effective December 16, 2002.
See: 34 N.J.R. 3158(a), 34 N.J.R. 4434(a).

Supp. 6-7-04
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In (a), inserted “or hearing by the Commission” in the first sentence
and amended the N.J.A.C. reference in the second sentence; in (b),
substituted “In cases not alleging solely a violation of the Code of
Ethics, if” for “If”.

6A:28-1.16 Sanction

(a) The Commissioner shall act upon the Commission’s
recommendation regarding the sanction pursuant to
N.J.S.A. 18A:12-29(c). Such review shall proceed in accor-
dance with the requirements of the OAL as set forth in
NJ.AC. 1:1.

(b) If the Commissioner imposes a penalty of censure,
suspension or removal, the Commission shall adopt a Reso-
lution at its next meeting following the imposition of the
sanction by the Commissioner and shall direct that the
Resolution be read at the next public meeting of the district
board of education or charter school board of trustees
following its adoption by the Commission and posted for a
period of not less than 30 days in such places as the board
posts its public notices.

(c) Any appeal of the Commission’s determination re-
garding a violation of the Act or the Commissioner’s deci-
sion regarding the sanction shall be to the State Board of
Education in accordance with N.J.S.A. 18A:6-27 et seq. and
the procedures set forth in N.J.A.C. 6A:4.

Recodified from N.J.A.C. 6A:28-1.14 and amended by R.2002 d.397,
effective December 16, 2002.

See: 34 N.J.R. 3158(a), 34 N.J.R. 4434(a).
Amended N.J.A.C. and N.J.S.A. references in (a) and (c).

SUBCHAPTER 2. ENTITLEMENT TO ATTEND
SCHOOL BASED ON DOMICILE OR
RESIDENCY IN DISTRICT

Authority
N.J.S.A. 18A:4-15 and 18A:38-1.

Source and Effective Date
R.2001 d.464, effective December 17, 2001.
See: 33 N.J.R. 2790(a), 33 N.J.R. 3280(a), 33 N.J.R. 4331(a).

6A:28-2.1 Purpose and scope

The rules in this subchapter have been adopted to imple-
ment the provisions of N.J.S.A. 18A:38-1(a) through (e).
Other than by reference to the applicable statutes and rules,
the subchapter does not address attendance at school by
nonresidents, children of military parents, or persons quali-
fying under N.J.S.A. 18A:38-1(f), which provides for attend-
ance by homeless students and is implemented through
N.J.A.C. 6:5, Provisions for the Education of Homeless
Children and Youth.

6A:28-2.2 Definitions

As used in this subchapter, “Affidavit student” means a
student attending, or seeking to attend, school in a district
pursuant to N.J.S.A. 18A:38-1(b), and “Commissioner”
means the Commissioner of Education or his or her desig-
nee.

Supp. 6-7-04
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6A:28-2.3 Local district policies

(a) Each district board of education shall adopt written
policies incorporating the requirements of this subchapter
and shall make copies available to parents and the public.

(b) A district board shall construe the provisions of this
subchapter liberally so as to effectuate the right of students
to a free public education.

6A:28-2.4 Eligibility to attend school

(a) A district board of education shall admit to its
schools, free of charge, the following persons over five and
under 20 years of age:

1. Any student domiciled within the district;

i. A student is domiciled in the district when he or
she is living with a parent or legal guardian whose
permanent home is located within the district. A home
is permanent when the parent or guardian intends to
return to it when absent and has no present intent of
moving from it, notwithstanding the existence of homes
or residences elsewhere.

ii. Where a student’s parents are domiciled within
different districts, and where there is no court order or
written agreement between the parents designating the
district for school attendance, the student’s domicile is
the district of the parent with whom the student lives
for the majority of the school year, regardless of which
parent has legal custody.

(1) Where a student’s physical custody is shared
on an equal-time, alternating week/month or other
similar basis such that the student is not living with
one parent for a majority of the school year, and
where there is no court order or written agreement
between the parents designating the district for
school attendance, the student’s domicile is the pres-
ent domicile of the parent with whom the student
resided on the last school day prior to October 16
preceding the date of the application.

(A) Where such a student resided with both
parents, or with neither parent, on the last school
day prior to the preceding October 16, the stu-
dent’s domicile is the domicile of the parent with
whom the parents indicate the student will be
residing on the last school day prior to the ensuing
October 16. Where the parents do not designate,
or cannot agree upon, the student’s likely residence
as of that date, or if on that date the student is not
residing with the parent previously indicated, the
student shall attend school in the district where the
parent with whom the student is actually living as
of the last school day prior to October 16 is
domiciled.

Next Page is 28-9
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(B) No district shall be required to provide
transportation for a student residing outside the
district for part of the school year, other than that
based upon the home of the parent domiciled
within the district to the extent required by law, as
a result of being the district of domicile for school
attendance purposes pursuant to the provisions of
this subsection.

iii. A student is domiciled in the district when he or
she is emancipated from the care and custody of a
parent or legal guardian and has independently estab-
lished a permanent home within the district. A home is
permanent when the student intends to return to it
when absent and has no present intent of moving from
it, notwithstanding the existence of homes or residences
elsewhere.

iv. A student is domiciled in the district when the
student has come from outside the State and is living
with a person domiciled in the district who will be
applying for legal guardianship of the student upon
expiration of the six-month “waiting period” of State
residency required pursuant to N.J.S.A. 2A:34-30(e)
and 2A:34-31. However, any such student may later be
subject to removal proceedings if application for legal
guardianship is not made within a reasonable period of
time following expiration of the mandatory waiting
period.

v. A student is domiciled in the district when his or
her parent or legal guardian resides within the district
on an all-year-round basis for one year or more, not-
withstanding the existence of a domicile elsewhere.

vi. A student is domiciled in the district if the
Division of Youth and Family Services in the Depart-
ment of Human Services is acting as the student’s legal
guardian and has placed the student in the district.

vii. Where a student’s dwelling is located within two
or more local school districts, or bears a mailing ad-
dress that does not reflect the dwelling’s physical loca-
tion within a municipality, the district of domicile for
school attendance purposes shall be that of the munici-
pality to which the resident pays the majority of his or
her property tax, or to which the majority of property
tax for the dwelling in question is paid by the owner of
a multi-unit dwelling.

(1) Where property tax is paid in equal amounts to
two or more municipalities, and where there is no
established assignment for students residing in the
affected dwellings, the district of domicile for school
attendance purposes shall be determined through
assessment of individual proofs as provided pursuant
to N.J.A.C. 6A:28-2.5;

2. Any student kept in the home of a person other

the student without remuneration as if the student were
his or her own child;

i. A student is not eligible to attend school in a
district pursuant to this provision unless:

(1) The student’s parent or guardian has filed,
together with documentation to support its validity, a
sworn statement that he or she is not capable of
supporting or providing care for the student due to
family or economic hardship and that the student is
not residing with the other person solely for the
purpose of receiving a free public education; and

(2) The person keeping the student has filed, if so
required by the district board:

(A) A sworn statement that he or she is domi-
ciled within the district, is supporting the child
without remuneration and intends to do so for a
longer time than the school term, and will assume
all personal obligations for the student relative to
school requirements; and

(B) A copy of his or her lease if a tenant, or a
sworn landlord’s statement if residing as a tenant
without written lease.

ii. A student shall not be deemed ineligible under
this paragraph because required sworn statement(s)
cannot be obtained, where evidence is presented that
the underlying requirements of the law are being met
notwithstanding the inability of the resident or student
to obtain the sworn statement(s).

ili. A student shall not be deemed ineligible under
this paragraph where evidence is presented that the
student has no home or possibility of school attendance
other than with a non-parent district resident who is
acting as the sole caretaker and supporter of the stu-
dent.

iv. A student shall not be deemed ineligible under
this paragraph solely because a parent or legal guardian
provides gifts or limited contributions, financial or oth-
erwise, toward the welfare of the student, provided that
the resident keeping the student receives no payment or
other remuneration from the parent or guardian for the
student’s actual housing and support;

(1) Receipt by the resident of social security or
other similar benefits on behalf of the student shall
not serve as a basis for ineligibility under this para-
graph;

3. Any student kept in the home of a person domi-
ciled in the district, other than the parent or legal guard-
ian, where the parent or legal guardian is a member of
the New Jersey National Guard or the reserve component
of the United States armed forces and has been ordered

into active military service in the United States armed
forces in time of war or national emergency;

than the student’s parent or legal guardian, where the
N person is domiciled in the school district and is supporting

28-9 Supp. 6-7-04
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i. Eligibility under this paragraph shall cease at the
end of the current school year upon the parent or legal
guardian’s return from active military duty;

4. Any student whose parent or legal guardian tempo-
rarily resides within the district, notwithstanding the exis-
tence of a domicile elsewhere;

i. Where required by the district board of edu-
cation, the parent or legal guardian must demonstrate
that such temporary residence is not solely for purposes
of a student’s attending school within the district of
temporary residence;

ii. Where one of a student’s parents temporarily
resides in a district while the other is domiciled or
temporarily resides elsewhere, eligibility to attend
school shall be determined in accordance with the
criteria of (a)lii above. However, no student shall be
entitled to attend school based upon a parent’s tempo-
rary residence in a district unless the parent demon-
strates, if so required by the district board, that such
temporary residence is not solely for purposes of a
student’s attending school within the district;

5. Any student whose parent or guardian moves to
another district as the result of being homeless, subject to
the provisions of N.J.A.C. 6:5, Provisions for the Edu-
cation of Homeless Children and Youth;

6. Any student placed in the home of a district resi-
dent by court order pursuant to N.J.S.A. 18A:38-2;

7. Any student previously residing in the district if the
parent or guardian is a member of the New Jersey
National Guard or the United States reserves and has
been ordered to active service in time of war or national
emergency pursuant to N.J.S.A. 18A:38-3(b); and

8. Any student residing on Federal property within
the State pursuant to N.J.S.A. 18A:38-7.7 et seq.

(b) The physical condition of an applicant’s housing, or
an applicant’s compliance with local housing ordinances or
terms of lease, shall not affect eligibility to attend school.

(c) Immigration/visa status shall not affect eligibility to
attend school. However, the provisions of N.J.S.A. 18A:38-1
shall not apply to students holding or seeking a visa issued
specifically for the purpose of limited study on a tuition
basis in a United States public secondary school (“F-1
Visa”).

Supp. 6-7-04

(d) Nothing in this subchapter shall be construed to limit
the discretion of a district board of education to admit
nonresident students, or the ability of a nonresident student
to attend school, with or without payment of tuition, with
the consent of the district board, pursuant to N.J.S.A.
18A:38-3(a).

Case Note

Evidence was sufficient that public school students were domiciled in
school district where they attended school as of date their parents
closed on purchase of in-district residence; although parents owned out-
of-district home, in addition to in-district residence, and, among other
things, investigating attendance officer opined that family spent majori-
ty of time at out-of-district home, evidence, including attendance
officer’s testimony, indicated that family spent most of their time in
district, slept in in-district residence, except for three nights over period
of investigation, paid taxes, utilities and association dues in district, and
had every intention of making their permanent home in district specifi-
cally to enroll their children in district. D.L. and Z.Y. on Behalf of
Minor Children T.L. and K.L., v. Board of Education of Princeton
Regional School District, 366 N.J.Super 269, 840 A.2d 979.

6A:28-2.5 Proof of eligibility

(a) A district board of education shall accept any of the
following forms of documentation from persons attempting
to demonstrate a student’s eligibility for enrollment in the
district:

1. Property tax bills, deeds, contracts of sale, leases,
mortgages, signed letters from landlords and other evi-
dence of property ownership, tenancy or residency;

2. Voter registrations, licenses, permits, financial ac-
count information, utility bills, delivery receipts, and other
evidence of personal attachment to a particular location;

3. Court orders, State agency agreements and other
evidence of court or agency placements or directives;

4. Receipts, bills, cancelled checks and other evidence
of expenditures demonstrating personal attachment to a
particular location, or, where applicable, to support of the
student;

5. Medical reports, counselor or social worker assess-
ments, employment documents, benefit statements, and
other evidence of circumstances demonstrating, where
applicable, family or economic hardship, or temporary
residency;
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6. Affidavits, certifications and sworn attestations per-
taining to statutory criteria for school attendance, from
the parent, legal guardian, person keeping an “affidavit
student,” adult student, person(s) with whom a family is
living, or others as appropriate;

7. Documents pertaining to military status and assign-
ment; and

8. Any other business record or document issued by a
governmental entity.

(b) A district board of education may accept forms of
documentation not listed in (a) above, and shall not exclude
from consideration any documentation or information pre-
sented by a person seeking to enroll a student.

(c) A district board of education shall consider the totali-
ty of information and documentation offered by an appli-
cant, and shall not deny enrollment based on failure to
provide a particular form of documentation, or a particular
subset of documents, without regard to other evidence
presented.

(d) A district board of education shall not require or
request any information or document protected from disclo-
sure by law, or pertaining to criteria which are not legiti-
mate bases for determining eligibility to attend school.
These include:

1. Income tax returns;

2. Documentation or information relating to citizen-
ship or immigration/visa status, except as set forth in
N.J.A.C. 6A:28-2.4(c);

3. Documentation or information relating to compli-
ance with local housing ordinances or conditions of tenan-
cy; and

4. Social security numbers.

(e) Documents or information of the type referenced in
(d) above, or pertinent parts thereof, may be voluntarily
disclosed by the person seeking enrollment. However, the
district board of education may not, directly or indirectly,
require or request such disclosure as a condition of enroll-
ment.

6A:28-2.6 Initial assessment and enrollment
(a) Each district board of education shall use registration

forms provided by the Commissioner, or locally developed
forms that:

1. Are consistent with the forms provided by the
Commissioner;

2. Do not seek information prohibited by this sub-
chapter or any other provision of statute or rule;

3. Summarize the criteria for attendance set forth in
N.J.S.A. 18A:38-1 for applicant reference, and specify the
nature and form of any sworn statements to be filed;
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4. Clearly state the purpose, in relation to such crite-
ria, for which requested information is being sought; and

5. Provide notice to applicants that any initial deter-
mination of eligibility is subject to more thorough review
and re-evaluation, and that there is a potential for assess-
ment of tuition in the event that an initially admitted
applicant is later found ineligible.

(b) Each district board of education shall ensure that
sufficient numbers of registration forms, and sufficient num-
bers of trained registration staff, are available to ensure
prompt determinations of eligibility and enrollment.

1. If the district uses separate forms for “affidavit
student” applications, rather than a single form for all
types of application for enrollment, such forms shall
comply in all respects with the provisions of (a) above.
Where such forms are used, the district shall provide
them to any person attempting to register a student of
whom he or she is not the parent or legal guardian,
whether or not they are specifically requested. District
boards of education or their agents shall not demand or
suggest that legal guardianship or custody must be ob-
tained before enrollment will be considered for a student
living with a person other than the parent or legal guard-
ian, nor shall they demand or suggest that “affidavit
student” proofs be produced by an applicant seeking to
enroll a student of whom the applicant has legal guardian-
ship or custody.

2. A senior administrator shall be available, and clear-
ly identified to applicants, to assist persons who are
experiencing difficulties with the enrollment process.

(c) Initial determinations of eligibility shall be made upon
presentation of an application for enrollment, and enroll-
ment shall take place immediately in all cases except those
of clear, uncontested denials.

1. Where an applicant has provided incomplete, un-
clear or questionable information, enrollment shall take
place immediately, but the applicant shall be placed on
notice that removal will result if defects in the application
are not corrected, or an appeal is not filed, in accordance
with subsequent notice to be provided pursuant to
N.J.A.C. 6A:28-2.7.

2. Where an applicant appears ineligible based on
information provided in the initial application, a prelimi-
nary written notice of ineligibility shall be provided, in-
cluding an explanation of the right to appeal to the
Commissioner, and enrollment shall take place immedi-
ately if the applicant clearly indicates disagreement with
the district’s determination and an intent to appeal to the
Commissioner.

i. A student enrolled pursuant to this paragraph
shall be notified that he or she will be removed, without
hearing before the district board of education, if no
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appeal is filed within the 21-day period established by
N.J.S.A. 18A:38-1.

(d) Where enrollment is denied and no intent to appeal
is indicated, applicants shall be advised that they must
comply with compulsory education laws. In the absence of a
written statement from the parent or legal guardian that the
student will be attending school in another district, attend-
ing a nonpublic school, or receiving instruction elsewhere
than at a school, designated staff shall contact the school
district of actual domicile or residence, or an appropriate
social service agency, with the student’s name, the name(s)
of the parent/guardian/resident, address to the extent
known, denial of admission to the district based on residen-
cy or domicile, and absence of evidence of intent to attend
school or receive instruction elsewhere, for purposes of
ensuring compliance with such laws.

(e) Where enrollment is denied and an intent to appeal is
indicated, or where enrollment is provisional subject to
further review or information, enrollment or attendance at
school shall not be conditioned on advance payment of
tuition in whole or part.

(f) Each district board shall ensure that information sug-
gesting an applicant may be homeless is identified during
the registration process, so that, where appropriate, proce-
dures may ensue in accordance with N.J.A.C. 6:5, Provisions
for the Education of Homeless Children and Youth.

(g) Enrollment or attendance in the district shall not be
denied based upon absence of the certified copy of birth
certificate or other proof of a student’s identity required
within 30 days of initial enrollment pursuant to N.J.S.A.
18A:36-25.1.

(h) Enrollment in the district shall not be denied based
upon absence of student medical information, although
actual attendance at school may be deferred as necessitated
by compliance with rules regarding immunization of stu-
dents, N.J.A.C. 8:57-4.

(i) Enrollment in the district, attendance at school, or
educational services where attendance in the regular edu-
cation program appears inappropriate, shall not be denied
based upon absence of a student’s prior educational record.
However, the applicant shall be advised that the initial
educational placement of the student may be subject to
revision upon receipt of records or further assessment of the
student by the district.

6A:28-2.7 Notice of ineligibility

(a) Where an applicant is found ineligible to attend the
schools of the district pursuant to this subchapter, or the
application initially submitted is found to be deficient upon
subsequent review or investigation, notice shall immediately
be provided to the applicant consistent with sample form(s)
to be provided by the Commissioner and meeting the re-
quirements of this section.
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1. Notices shall be in writing, in English and in the
native language of the applicant, issued by the chief
school administrator and directed to the address at which
the applicant claims to reside.

(b) Notices of ineligibility shall include:

1. In cases of denial, a ¢lear description of the specific
basis on which the determination of ineligibility was
made, sufficient to allow the applicant to understand the
basis for the decision and determine whether to appeal;

i:  Such description shall identify the specific subsec-
tion of N.J.S.A. 18A:38-1 under which the application
was decided.

2. In cases of provisional eligibility, a clear description
of the missing documents or information that must be
provided in order to attain final eligibility status under the
applicable provision of N.J.S.A. 18A:38-1;

3. A clear statement of the applicant’s right to appeal
to the Commissioner within 21 days of the date of the
notice, along with an informational document to be pro-
vided by the Commissioner describing how to file an
appeal;

4. A clear statement that the student is entitled to
attend school for the 21-day period during which an
appeal can be made to the Commissioner, but that, if
missing information is not provided or an appeal is not
filed, the student will not be permitted to attend school
beyond the 21st day following the date of the notice;

5. A clear statement that the student is entitled to
continue attending school during the pendency of an
appeal to the Commissioner;

6. A clear statement that, if an appeal is filed with the
Commissioner and the applicant does not sustain the
burden of demonstrating entitlement to attend the schools
of the district, or the applicant abandons the appeal
through withdrawal, failure to prosecute or any means
other than settlement, the applicant may be assessed, by
order of the Commissioner enforceable in Superior Court,
tuition for any period of ineligible attendance, including
the initial 21-day period and the period during which the
appeal was pending before the Commissioner;

7. A clear statement of the approximate rate of tu-
ition, pursuant to N.J.A.C. 6A:28-2.10, that an applicant
may be assessed for the year at issue if the applicant does
not prevail on appeal, or elects not to appeal;

i. If removal is based on the student’s having moved
from the district, the notice of ineligibility shall also
provide information as to whether district policy per-
mits continued attendance, with or without tuition, for
students who move from the district during the course
of the school year;

-
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8. The name of a contact person in the district who
can provide assistance in explaining the contents of the
notice; and

9. Notice that, where no appeal is filed, the parent or
legal guardian must still comply with compulsory edu-
cation laws, and that, in the absence of a written state-
ment from the parent or legal guardian that the student
will be attending school in another district, attending a
nonpublic school, or receiving instruction elsewhere than
at a school, district staff shall notify the school district of
actual domicile/residence, or an appropriate social service
agency, of the student’s name, the name(s) of the par-
ent/guardian/resident, address to the extent known, denial
of admission to the district based on residency or domi-
cile, and absence of evidence of intent to attend school or
receive instruction elsewhere, for purposes of facilitating
enforcement of the State compulsory education require-
ment (N.J.S.A. 18A:38-25). .

6A:28-2.8 Removal of currently enrolled students

(a) Nothing in this subchapter shall preclude a district
board of education from seeking to identify, through further
investigation or periodic requests for current validation of
previously determined eligibility status, students enrolled in
the district who may be ineligible for continued attendance
due to error in initial assessment, changed circumstances or
newly discovered information.

(b) When a student, enrolled and attending school in the
district, is later determined to be ineligible for continued
attendance, the chief school administrator may apply to the
district board of education for removal of the student.

1. The chief school administrator shail issue a prelimi-
nary notice of ineligibility meeting the requirements of
N.J.A.C. 6A:28-2.7. However, such notice shall also pro-
vide for a hearing before the district board of education
prior to a final decision on removal.

(c) No student shall be removed from school unless the
parent, legal guardian, adult student or resident keeping an
“affidavit student,” as the case may be, has been informed
of his or her entitlement to a hearing before the board of
education.

(d) Once the hearing is held, or if the parent, legal
guardian, adult student or resident keeping an “affidavit
student,” as the case may be, does not respond to the chief
school administrator’s notice within the designated time
frame or appear for hearing, the district board of education
shall make a prompt determination of the student’s eligibili-
ty or ineligibility and shall immediately provide notice there-
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of in accordance with the requirements of N.J.A.C.
6A:28-2.7.

(e) Hearings required pursuant to this subchapter may be
conducted, if board policy so provides, by a committee of
the district board of education which shall then make a
recommendation to the full board; however, no student may
be removed except by vote of the district board of education
taken at a meeting duly convened and conducted pursuant
to N.J.S.A. 10:4-6 et seq., the Open Public Meetings Act.

6A:28-2.9 Appeal to the Commissioner

(a) A local district determination that a student is ineligi-
ble to attend the schools of the district may be appealed to
the Commissioner by the parent, legal guardian, adult stu-
dent or resident keeping an “affidavit student,” as the case
may be. Such appeals shall proceed in accordance with
N.J.S.A. 18A:38-1 and N.J.A.C. 6A:3-8.1.

1. Appeals of “affidavit student” eligibility determina-
tions must be filed by the resident keeping the student.

6A:28-2.10 Assessment and calculation of tuition

(a) If no appeal to the Commissioner is filed following
notice of a determination of ineligibility, the district board
of education may assess tuition for any period of a student’s
ineligible attendance, including the 21-day period provided
by N.J.S.A. 18A:38-1 for appeal to the Commissioner.

(b) If an appeal to the Commissioner is filed, where the
appellant does not sustain the burden of demonstrating
entitlement to attend the schools of the district, or abandons
the appeal through withdrawal, failure to prosecute or any
means other than settlement agreeing to waive or reduce
tuition, the Commissioner may assess tuition for any period
of a student’s ineligible attendance in a district, including
the 21-day period for filing of an appeal and the period
during which the hearing and decision on appeal were
pending.

(c) Tuition assessed pursuant to the provisions of this
section shall be calculated on a per student basis for the
period of a student’s ineligible enrollment, by applicable
grade/program category and consistent with the provisions
of NJ.A.C. 6:20-3.1(e). The individual student’s record of
daily attendance shall not impact on such calculation.

(d) Nothing in this subchapter shall preclude an equitable
determination, by the district board of education or the
Commissioner, that, when the particular circumstances of a
matter so warrant, tuition shall not be assessed for all or
part of any period of a student’s ineligible attendance in the
district.
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