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N otice of Appeal. 

NOTICE OF APPEAL. 

New J·ers·ey Supreme Court 

ANNA-KALB,. 
Plaintiff-AppeUee, 

vs. 
NioRRIS FISHER, 

Defendant-Appellant. 

Action 
at Law. 

Notice of 
Appeal to 
Court of 
Errors and · 
Appeals. 

To Silberman & Grosman, or Grosman & Gros-
man, attorneys of Anna l(alb, plaintiff-
appellee, or to whom it may concern. 

PLEASE TAKE NOTICE, that Morris Fisher the 
defendant-appellant in the above-entitled ! cause, 
hereby appeals to the New Jersey Court of 
Errors and Appeals from the judgment of the 
N ev,T Jersey Supreme Court, reversing a judg-
ment of Es-sex County Circuit Court. 

NATHAN H. B·ERGER, 
.Attorney of Defendant-Appellant. 

10 

20 

I hereby conceive there is good rause for 30 
appeal in the above-stated case. 

NATHAN I-I. BERGER, 
Attorney for Defendant-App ellant. 

JACOB SOI-INETDER, 
Of Counsel. 
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Grounds of Appeal. 

GROUNDS OF APPEAL. 

., 

New Jersey Court of Errors and Appeals 

ANNA l{ALB, 

10 Plaintiff-Appellee, 
On Appeal 
from New 
Jersey 
Sitpreme 
Court. 
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vs. 
:MORRIS FISHER, 

Defendant-Appellant. Reasons. 

The defendant-appellant assigns the following 
reasons for the appeal of the above-entitled 
cause from the New Jersey Supreme Court to 
the New Jersey Court of Errors and Appeals: 

1. The New Jersey Supreme Court erred in 
reversing the judgment of the trial court direct-
ing a judgment of non-suit against the plaintiff 
and in favor of the defendant. 

NATHAN H. BERGER, 
Attorney of Defendant-Appellant. 

JACOB SCHNEIDER, 
Of Counsel. 



Notice and Grounds of Appeal. 

NOTICE AND GROUNDS OF APPEAL. 

Filed November 30, 1926. 

Essex County Circuit Court 
ANNA KALB, 

vs. 
MORRIS FISHER, 

Action 
Plaintiff, at Law. 

Notice and 
Grounds of 

Defendant. Appeal. 

To Nathan H. Berger, Esq., attorney of defend-
ant. 

Srn: 
TAKE NOTICE, that the plaintiff, Annie Kalb, 

appeals to the New Jersey Supreme Court from 
the whole of the judgment entered in this cause 
in favor of the defendant and against the plain-
tiff, upon the following grounds : 

1. The Trial Court directed a judgment of 
non-suit against the plaintiff and in favor of the 
defendant when thereunto moved by counsel for 
the defendant, whereas the said Court should 
have denied said motion and should have sub-
mitted to the jury for decision the questions in-
volved in the issue. 

2. Said judgment of non-suit in favor of the 
defendant and against the plaintiff was errone-
ous and contrary to law. 

Dated, November 29, 1926. 

SILBERMAN & GROSMAN, 
Attorneys of Plaintiff. 
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2 
Sitmmons. 

Service of the foregoing notice and ground s 
of appeal is hereby acknowledged this 29th day 
of November, 1926. 

NATHAN H. BERGER, 
Attorney of Defendant. 

SUMMONS. 

The State of New Jersey to Morri s 
Fisher, 298 Belmont Avenue, Newark, 

(L. s.) N. J. 
You ARE SuMMONED to answer the 

annexed complaint of Annie Kalb, in 
an action at law in the Essex County Circuit 
Court. And TAKE NoTrcE, that unless you 
file your answer to said complaint with th e 
Clerk of the Essex County Circuit Court, at 
Newark, within twenty days after service upon 
you of this writ, and the annexed complaint, the _ 
plaintiff may proceed in the suit and judgment 
may be entered against you. 

WITNESS, HoN. NELSON Y. DuNGAN, Judge of. 
the Essex County Circuit Court, this 3rd day of 
August, 1925. 

JOHN H. SCOTT, 
Clerk. 

SILBERMAN & GROSMAN' 
Attorneys. 
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Complaint. 

COMPLAINT. 
Filed August 3, 1925. 

ESSEX COUNTY CIRCUIT COURT. 

vs. 
:11oRRis FrsHER, 

Plaintiff, 

Defendant. 

Action 
at Law. 

Complaint. 

Plaintiff, who resides in the City of Newark, 
in the County of Essex and State of New J er-
sey, says that: 

1. On the 23rd day of April, 1925, and for a 
long time prior thereto, Morris Fisher, the de-
fendant herein, was the owner of a certain lot 
of land with a building thereon erected, abutting 
upon and known and designated as No. 298 Bel-
mont avenue, a public highway in the City · of 
Newark, in the county aforesaid. 

2. The defendant on said day and on the 
first floor of said premises maintained and con-
ducted a grocery and vegetable store wherein 
he sold groceries, vegetables and kindred prod-
ucts usually sold in such places, to the public 
in general. 

2. That it was at all times the duty of the 
defendant, both as owner of said premises and 
as occupant of the store on the first floor thereof, 
to keep the sidewalk in front of said premises 
and the entrance to his said store clear of all 
obstructions so that the public in general as well 
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Complaint. 

as persons desiring to enter and leave his said 
store might do so with safety. 

3. That on said 23rd day of April, 1925, this 
plaintiff entered the defendant's store and there 
made a number of purcha~es; that ~s she was 
leaving said store holding in her arms the mer-
chandise which she had purchased from the de-
fendant, she stumbled over a box which the 
defendant had negligently and carelessly placed 
on the sidewalk in front of the entrance to said 
store, slipped on some vegetable leaves which 
the defendant had . negligently and carelessly 
permitted to remain on the sidewalk immedi-
ately in front of said store, in consequence 
whereof · this plaintiff lost her balance, fell to 
the sidewalk and in so doing struck her right 
knee on said box ·which the defendant had negli-
gently and carelessly permitted to remain on the 
sidewalk in front of his store, as hereinbef ore 
.stated and injured herself severely. 

4. In consequence of the negligence and care-
lessness o.f the defendant as hereinbefore stated, 
the muscles and tendons surrounding plaintiff's 
right knee were bruised and strained and she 
sustained other severe injuries to her said right 
knee and leg ·which are of a technical nature and 
which she cannot personally describe; she was 
confined to her bed for a long period of time, 
she suffered great pain and was eompelled to 
expend large sums of money for medical treat-
ment required to alleviate the suffering experi-
rnced by her as the result of her injuries. 

5. The negligence with which plaintiff 
charges the defendant is that as owner of said 
building and as occupant of the store on tho 
first floor thereof, he failed to keep the. sidewalk 
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Complai nt. 

in fro nt of said premises and the entrance to 
said store free from obstructions and that he 
carelessly and negligently permitted garbage and 
wooden boxes to lie in the entrance to said 
store, in consequenoe whereof this plaintiff could 
not safely leave the said store after having trans-
acted her business with the defendant. 10 

6. Plaintiff entered the defendant's said store 
by his invitation for the purpose of purchasing 
merchandise which he had for sale on said prem-
ises and it was consequently the further duty 
of the defendant to see that the entrance to 
said store was in proper condition for this plain -
tiff to safely enter and leave the .. same, all of 
which the defendant failed to do. 

Ju dgment will be claimed for the sum of five 
thous and dollars ($5,000). 20 

SILBERMAN & GROSMAN, 
Attorneys of Plaintiff. 

I hereby appoint and depute Fred E. Ober to 
serve the within writ. 

Witness my hand and seal this 5th day of 
August, 1925. 

HARRY B. O'CONNELL, 
-Sheriff. 

By CoNRAD DEucHLER, ~o 
Under Sheriff. 

Serv ed the within summons and complaint 
August 18, 1925, personally upon Morris Fisher, 
the within-named defendant, at his usual place 
of abode, 393-393 Belmont Ave., Newark, N. J. 

HARRY B. O'CONNELL, 
Sheriff. 

By FRED E. OBER, 

Special Deputy. 40 
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Answer. 

ANSWER. 

Filed September 2; 1925. 

The defendant, J'viorris Fisher, residing in the 
City of Newark, Essex County, New Jersey, an-
swering the complaint herein, says : 

1. He admits the allegations of the first and 
second paragr~phs of the complaint. 

2. He admits the allegations of the third para-
graph of the complaint, which is numbered 2. 

3. Defendant has no information to form a 
belief as to the allegations contained in the 
fourth paragraph of the complaint, which is 
numbered 3, and leaves the plaintiff to her 
proofs. 

4. Defendant has no information to form 
a belief as to the allegations contained in the 
fifth paragraph of the complaint, which is num-
bered 4, and leaves the plaintiff to her proofs. 

5. Defendant denies the· allegations of the 
sixth paragraph of the complaint, which is num-
bered 5. 

6. Defendant denies the allegations of the 
30_ seventh paragraph of the complaint, which is 

numbered 6. 

FIRST SEPARATE DEFENSE. 

The plaintiff, at the time of the happening of 
Hie accident complained of, failed to exercise 
reasonable care for her own safety, because, at 
the time of the said accident, the plaintiff, in 
leaving the store of the defendant, held in her 
arms a number of packages of merchandise which 

40 obstructed her view, and she failed to observe 
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.Answer. 

the box and other objects which plaintiff claims 
caused her to stumble and slip, although the 
same were in plain view, and the defendant 
alleges, therefore, that the plaintiff was guilty 
of contributory negligence, barring recovery. 

SECOND SEPARATE DEFENSE. 10 

The defendant was not guilty of any negli-
gence whatsoever. 

THIRD SEPARATE DEFENSE. 

The defendant did not cause the accident to 
plainti ff, nor did he contribute in any incident 
whatsoeve r to the occurrence of this said acci-
dent. 

FOURTH SEPARATE DEFENSE. 

Whatever damages and injuries were sus-
tained by the plaintiff at the time and place 
mentioned in the complaint, were caused and 
contrib uted to by the plaintiff's negligence, in 
that the plaintiff negligently and carelessly ex-
posed herself to the risk of such an acciaent, and 
neglected to take precaution or to exercise care 
to guard and protect herself against such an 
accident; moreover, at the time and place men-
tioned in the complaint, the plaintiff conducted 
herself in a careless, negligent and reckless 
manner and was not exercising care or taking 
proper precautions. 

WHEREFORE, the defendant demands judgment 
that the complaint herein be dismissed, with the 
costs and disbursements in this action. 

NATHAN H. BERGER, _ 
Attorney of Defendant. 

20 

40 
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Reply. 

REPLY. 

Filed September 11, 1925. 

Annie Kalb, the plaintiff in the foregoing 
action replying to the answer of the defendant 
filed herein, says that: 

1. She denies that at the time of the happen-
ing of the accident complained of she failed to 
exercise reasonable care for her own safety, 
because, at the time of the said accident, the 
plaintiff, in leaving the store of the defendant, 
held in her arms a number of packages of 
merchandise which obstructed her view and 
that she failed to observe the box and other 
objects which plaintiff claims caused her to 
stumble and slip, although same were in plain 
view, and she denies that therefore she was 
guilty of contributory negligence barring re-
covery. 

2. She denies that the defendant was not 
guilty of any negligence whatsoever. 

3. She denies that the defendant did not 
cause the accident to her. She denies that the 
defendant did not contribute in any incident 
whatsoever to the occurrence of the said acci-
dent. 

4. She denies that the damage and injuries 
sustained by her were caused and contributed 
by her negligence, in that she negligently and 
carelessly exposed herself to the risk of such 
an accident, and neglected to take precautions 
or to exercise care to guard and protect herself 
against such an accident. She further drnirs 
that she conducted herself in a careless, negli-

40 gent and reckless manner, and was not c:xrr-
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Judgment. 

cising care, . or taking prope-r precautions at the 
time of the accident. 

5. She denies that she was guilty of any 
negligence whatsoever. 

- . . 
SILBERMAN & GROSMAN, 

Attorneys of Plaintiff. 10 

JUDGMENT . . 

ESSEX COUNTY CIRCUIT COURT. 

38655 

ANNIE KALB, 

vs. 
Plaintiff, Action 

at Law. 
On Non-suit. 

MORRIS FISHER, 

Defendant. 

Costs ...................... $54.18 
Na than H. Berger, attorney of defendant. 

Judgment on non-suit in the above-entitled 
action was rendered on the 1st day of November, 
A. D. nineteen hundred and twenty-six, in favor 
of the defendant, Morris Fisher, and against 
plaintiff, Annie Kalb, for fifty-four dollars and 
eighteen cents, costs of suit. 

Judgment entered and signed November 1, 
1926. 

WILLIAM S. GUMMERE, 
Judge. 

Recorded November 1, 1926, Book 101, Circuit 

20 

30 

Court Judgments, page 557. 40 
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Clerk's Certificate. 

ESSEX COUNTY CLERK'S OFFICE. 

STATE OF NEW JERSEY,} 
C E ss. 

OUNTY OF SSEX. 

I, JoHN H. ScoTT, Clerk of the Circuit Court, 
in and for the County of Essex in the State of 
New Jersey, Do HEREBY· CERTIFY, that the fore-
going is a true and correct copy of all the records 
in the case of Annie Kalb, plaintiff, v. Morris 
Fisher, defendant, together with a copy of the 
judgment record recorded in Book 101, Circuit 
Court Judgments, page 557, and the same is 
taken from and compared with original copies of 
all the records and as the same now remains on 
the files of said office. 

IN _TESTIMONY WHEREOF, I have here-
( SEAL) unto set my hand and affixed the offi-, . 

cial seal of said Court and County at 
Newark, N. J., this 9th day of December A. D. 
1926. 

JOHN H. SCOTT, 
Clerk. 
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Anna Kalb, direct. 

ESSEX CIRCUIT COURT. 

Monday, November 21, 1926. 

vs. 

:MoRRIS FrsHER. 

Action 
at Law. 

Before Hon. William A. Smith, J., and a jury. 

Por the plaintiff appear Silberman & Gros-
man (by Robert D. Grosman). 

For the defendant appears Na than H. Berger. 

(A jury is called and sworn.) 

J\Ir. Grosman opens for the plaintiff. 
J\fr. Berger opens for the defendant. 

ANNIE l(ALB, plaintiff, sworn in her own be-
half. 

Direct exaniination by :Mr. Grosman. 

Q :Mrs. I(alb, yo11 are the plaintiff 111 this 
suit1 A Yes. 

Q Do you remember the 23rd of April, 1925 ! 
A Yes, sir. 

Q Were you in niorris Fii:;hcr 's grocery 
store on that day! A Yes, sir. 

Q What happened 1 A I went in and he 
made my order and he ·wrapped it up. There 
was nobody in the store. And I walked out. As 
soon as I went down from the stoop I slipped 
rjght away; I eouldn 't get up. 

Q What happened to you 1 A I fell down 
and I couldn't get up. 

10 
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12 
Anna Kalb, direct. 

Q Do you know whether you struck any-
thing or not 1 A I fell on the box of lettuce. 

Q Where was this box of lettuce 1 A On 
the side by the door. 

Q Do you know what you slipped on 1 A I 
couldn't turn around to see what I slipped on 

10 because I fell right down on both knees. 
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Q What time of the day was this~ A Sup -
per time. 

Q Who was in the store 1 A Nobody, only 
:Mr. Fisher. 

Q Morris Fisher, the man you are suing 0? 
A Yes. 

Q Did he come out after you slipped arnl 
fell 1 A I don't know. 

Q Were you able to see what was going on 1 
A No, I couldn't turn around. 

Q How long were you there 1 A About two 
miuutes. 

,Q Then what happened 1 A 1\!Irs. Beyer 
came out of the green store and she hollered. 

Q Who picked you up 1 A l\1rs. Beyer from 
the green store. 

Q Who else was there~ A The lady from 
the bakery, Mrs. Rauchwerger, and the children, 
too. 

Q What part of your body did you hurt ? 
A :My right knee. 

Q Were you able to walk1 A No, they took 
me 1n. 

Q "\Vho took you in 1 A :Mrs. Rauchwerger 
and the children. 

Q Were you able to stand on your foot 1 
A No. 

Q What did you do~ A rr1t0y took ffi(' ]ll 
and they called the doctor. 

Q Which dodor1 A Dr. vVeinstock. 
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Anna Kalb, direct. 

Q How long were you in bed 7 A Two or 
three weeks; not quite three weeks; and then I 
was sitting on the chair a few months. 

Q During the time you speak of, were you 
out of bed at all 7 A They took me out on 
the chair little by little. 

Q What was the condition of your knee as 10 
far as you could see 1 A It was all swelled 
up and black. 

Q How many times did Dr. Weinstock see 
you 1 A They brought me over in the machine 
and took X-rays by Dr. Kaufman. 

Q After that, did you come home1 A They 
took me home. 

Q Were you able to stand on your foot after 
the X-rays were taken1 A No, I couldn't get 
into the store for weeks. 20 

Q How long before you were able to walk 
around on the foot 1 A I suffer yet. 

Q How long after the accident were you able 
to walk around _a~ _well_ as you are walking1 A 
It was about two or three months. 

Q Did you have any other doctor than Dr. 
\Veins tock 7 A Dr. Kessler. 

Q How long did you go to Dr. Kessler1 A 
About two or three weeks. 

Q How much of a bill did Dr. Weinstock 30 
give you for his services 1 A He didn't give 
me a bill yet. 

Q Did you get a bill from Dr. Kessler7 A 
Yes. 

Q How much1 

Objected to. 
Objection sustained. 

Q What was your occupation before the 23rd 
of April, 19251 40 
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Anna !(alb, direct. 

Objected to as immaterial, and on the 
ground that there is no claim for loss of 
any wages. 

Objection sustained. 

Q What else besides your knee troubled you, 
10 if · anything 1 A I got nervous and I couldn 't 

do nothing; I couldn't go in the store no mor e. 

20 

80 

40 

Q· Who did your housework ? A I had a 
woman all the time. · 

Q Who did the housework before the acci-
dent? A I used to hire a woman for one day ; 
and like this I had to hire a woman for ever y 
day. 

Q Did you suffer any pain with that knee 1 
A Yes. 

Q How long did you suffer pain? A I am 
suffering them; I got like a saw-I am suffering 
with my knee yet. 

Q Did you suffer mor ·e pain after the acci-
dent than you do now1 A Yes. 

Q How long after the accident did ·you con-
tinue to suffer more pain than you do now? A 
For eight or nine months; I c_ouldn 't put on no 
shoe for months and months; couldn't go no 
place. 

Q Did you ever have any trouble with your 
knee before the accident 1 A No, sir. 

Q You have had doctors before the accident 
for other troubles 1 A For other troubles, 
but not for n1y knee. 

Q Did you see NI orris Fisher after the 
accident ? Did you talk to him? A He came 
to see me with his wife. 

Q How soon after the accident? A A few 
days later. 
· Q Where were you at that timef A In bed. 
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Anna !(alb, cross. 

Q Did you live near this Fisher place 1 A 
The third door. 

Q The third house away1 A No, the second 
house away. 

Q ,Vhere did you say you were when :.Morris 
Fisher and his wife came to see you 1 A In 
bed. 10 

Q ,Vhat did lrn say to you 1 A '' How do 
vou feel 1 '' I said, '' I suffer terrible and the 
doctor conies every day." 1-Ie said, "You ·will 
get for what you suffer.'' I will be paid for 
what I suffer; I shouldn't worry. 

Q Did you see hi1n again after that 1 .. A. 
About a ·week later he rame in and he said he 
is not insured-

Q Don't tell us about that. "\Vhat else did 
he say about that 1 20 

Mr. Berger: I object to that. Give the 
entire conversation. 

Q Very well, tell us everything he said. .A. 
I shall go to the lawyer-

Q r_rell us about tl1e insurance. A He is 
not insured in this house, but in another house 
hut to tell hin1 I fell by the A .& P. and I said 1 
can't put m1 1ny shoes. "\Vhy should I say a lie 1 
I neyer was in court. 

Q " 7bo else was there 1 A lvirs. Riner. 
Q I am speaking now about the day when 

he came in to tell you what you have told us. 
:Mrs. Riner ·was there 1 A Yes. 

Q Did you see Morris Fisher again aft-er 
that-1 A No. 

Cross e.Tmni11atio11 hy 1\1:r. Berger. 

Q You say that you lived two doors away 

30 

from tl1is store? A Yes. JO 
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16 
Anna J(alb, cross. 

Q What number did you _live at 1 A 302. 
Q Belmont avenue, Newark 1 A Yes. 
Q And this store was 298 Belmont avenue, 

Newark1 A Yes. 
Q There was a green and vegetable store 

next door to this property at 300 Belmont ave-
nue 1 A Yes, Mrs. Bayer. 

Q You used to buy in Mr. Fisher's grocery 
store, did you not 1 A Yes, for five years. 

Q You went there in the morning and again 
in the evening, isn't that true 1 A Yes. 

Q So, that for five years you kept going 
in and out at least twice a day 1 A On1y when 
I need things. 

Q You were there at least every day, were 
you not 1 A Yes, sir. 

Q You say you were there on the day of 
the accident toward evening 1 A Supper time. 

Q ,Yhat time was it1 A Around six o'clock 
it was; between six and seven. 

Q This was a pretty busy grocery store, 
wasn't it; a lot of women came there 1 A It is 
like all grocery stores; there was nobody there 
then. 

Q You have seen lots of won1en going into 
that store every day1 A Sure, it's a grocery; 
everybody comes in. 

Q This was a pretty busy grocery? A I 
didn't watch his business. 

Qi You say it was between six and seven 1 
A Yes. 

Q Isn't it usually very busy there at this 
ti1ne of the night 1 A No. 

Q "\iVhen you came there on this night you 
saw Mr. Fisher and you say he was the only 
person in that store1 A Yes. 

Q And nobody elsef A Nobody else. 
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Anna !(alb, cross. 

Q Who waited on you? A 1\1:r. Fisher. 
Q Did you see this lady there (indicating)? 

A That is a sister-in-law, but she wasn't in the 
store. 

Q Did she ever ,vait on you at all ? A 
Sometimes, sure. 

Q You are sure she didn't wait on you this 
time? A No. 

Q You are sure th.at she wasn't there ? A 
No. 

Q Did you see this lady there (indicating) 1 
A No, she lives upstairs; the janitor thefe. 

Q You are sure she wasn't there? A No, 
not with nm in the store. 

Q You say that when you fell there was a 
box of lettuce standing at the door. ,Vas it 
on the sidewalk or in the street? A "Then 
you go out; on the stoop. 

Q ,Vas it outside or inside the store 1 A 
Outside. 

Q That box of lettuce was usually outside of 
that store. You used to see it when you went 
in and out? A I got no business to look; I 
·walked in and took my order. 

Q Isn't it a fact that there ·were boxes of 
goods usually standing outside of the show 
window, A This js the door and here was tho 
box (indica6np;). 

Ry the Court. 

Q "T as ·it usually standing there 1 A There 
'was always a lot of things outside. 
By Mr. Berger. 

Q As you used to go in and out of the store 
you noticed those things, did you not? A Yes, 
sur e. 
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18 
Anna J(alb} cross. 

Q You bought a nun1ber of items, didn't you ? 
A Yes. 

Q . And you had several bundles in your hand 1 
A One bundle; I carried it like that (indicating). 

Q Show us how you carried it. A Like 
that (indicating); because I had more bundles. 

Q As you were walking out of the store, 
when did you first see the box of lettuce 1 A I 
didn't see nothing; I just walked out on the 
stoop and I slipped right away on n1y knee. 

Q Did you slip after you stepped from th e 
stoop to the sidewalk? A I fell rjght on the 
box of lettuce. 

Q You fell on the box of lettuce after you 
lost your balance? A No, as soon as I put 
n1y foot down and the other foot do-\vn I fell 
on the box. 

Q The passageway was the san1e as when you 
eniercc.1 "? A Half a door-

Q The passageway was clear? A Yes. 
Q ,Vasn 't the box of lettuce on the side of 

the door ? A It was half a door; the other 
half was to go in. 

Q ,Vhat ·was it that caused you to fall? A 
I slipped. 

Q On what 1f A I suppose on the lettuce. 
Q Not ·what you suppose . Do you know what 

you slipped on? A I don't know on what be-
cause I couldn't turn around. 

Q You say after you had slippccl on son1e-
thing, you don:t knmv what it was, you then fell 
on the box of lettuce? A I didn't ~ay on 
·what I slipped. 

Q You slipped on something, you c1on 't know 
what it was, and you then fell on the box of 
lettuce? A I fell right away on n1y knees. 

Q You say :Mr. Fisher was in the store? A 
Yes, sir. 



Ann a J( alb, cross. 

Q And he didn't come out to you at alH A 
No. 

Q vVas he busy with anyone at the time 1 A 
No. 

Q There wasn't a customer in the place1 A 
No. 

Q Was it light or dark at that time f A It 
was between six and seven o'clock. 

Q Was it light or dark at that time 1 A 
Light. 

Q You could see plainly around you 1 A 
Yes. 

Q 1Iow were you facing after you fell 1 
Toward the curbstone, or toward the store 1 
Was your head pointed toward the street or 
toward the store 1 A Toward the street. 

Q How long did you remain in that position 
before some one came to lift you up f A Maybe 
two minutes-a minute-I don't know. 

Q Who was the first person that came over 1 
A Mrs. Beyer. 

Q She is the vegetable lady next door f A 
Yes. 

Q She lifted you up 1 A No, she couldn't; 
Mrs . Rauchwerger came over. 

Q After Mrs. Beyer tried she couldn't lift 
you up and Mrs. Rauchwerger came over to 
help you 1 A I couldn't walk and then she 
started to holler for my boy and he saw they 
was running and they called, '' Willie, come over 
to help mamma; she fell." 

Q And then they helped you in 1 A Yes. 
·Q Did you live on the ground floor or up-

stairs 1 A On the ground floor. 
Q You say you went to bed 1 A Yes, they 

took me to bed. 
Q How long were you in bed f A I don't 

know, about two weeks or three weeks. 
----..,. . 

i 
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Anna l(alb, cross. 

Q You say for a period of two weeks you 
didn't leave your bed 1 A Yes. 

Q Are you sure about that 1 A They took 
me down a Ii ttle on a chair. 

Q There is a store in front of your flat 1 A 
I live in back of the store. 

Q Didn't you withi _n a few days thereafter 
stay in that store and transact business 1 A I 
did not. 

Q Are you sure of that 1 A Yes. 
Q Didn't you wait on this lady (indicating) 

within a few days there and sell her meat 1 A 
:No, a few months later. 

Q You are sure of that 1 A I am sure of 
that. 

Q It wasn't a few days later1 A No, a 
few months later. 

Q You are sure of that 1 A Yes. 
Q Weren't you walking on the street within 

a period of three weeks 1 A They took 111e out 
on a chair and I was holding my foot like this 
(indicating) . 

Q ,Veren 't you walking out on the sidewalk 
on Belmont avenue within less than two weeks of 
the date of the accident 1 A No. 

Q You are sure of that 7 A I am sure of 
that, I couldn't walk. 

Q You said you had terrible pains for a 
period of eight or nine months. Is that right 1 
A Yes. 

Q How long were you confined to your house 
altogether; that is, from the time you were in bed 
to the time you were able to sit up in a chair in 
the house 1 A I d9n 't remember; I got pain, 
yes. 

Q Answer my question. A I walked-but I 
couldn't walk; all summer I walked in my slipper 
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Ann a !(alb, cross. 

and I couldn't go for two or three weeks like 
I used to. 

Q I-Io,v long after the accident were you out 
walking either in a slipper or in a shoe 1 A 
About three or four n1onths. 

Q You are sure of that 1 A Yes, I ain 
sure of that; I was sitting outside. 10 

Q You say lVIr. Fisher called on you a few 
days after the accident 1 A Two ·weeks. 

Q ,Ya s that the last tin1e he called on you 1 
A Two weeks later he can1e to ask 111e to go 
to the lawyer. 

Q Two ·weeks after the accident Fisher came 
to you to ask you to go to the la ·w·yer and tell 
him you n1et with an accid ent in front of the 
house next door 1 A Yes. 

Q ,Vhi ch lawyer 1 Mr. G-rosn1an 1 A Yes. 20 
Q Is this the lawyer 1 A Yes. 
Q Two weeks later you had a lawyer an<.l 

Fis her knew about it 1 A Yes, Fisher can1e 
and told n1e. 

Q How did Fisher know that this was your 
lawyer in th e case ? 

Objected to. 
Objection sustained. 

Q Did you tell Fisher you had a lawyer 1 

:Mr. Grosman: I object to that. ,Vhnt 
difference does it make 1 

The Court: I will allow it. 
The ,Vitness: No. 

Q Ev en though you didn't tell him you had a 
la"7e r he told you to see the lawyer ancl tell 
him yon had an acci<1ent next door two weeks 

30 

JO 
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Anna I( alb, re-direct-re-cross. 

after the accident. A I don't ren1en1ber whether 
it was two weeks or three weeks; it was on 
Fridav I remember . 

., ' 
Re-direct examination by N[r. Grosman. 

10 Q What did you buy on that day in Fisher's 

20 

30 

40 

store? A I-Ialf a pound of butter; some cheese; 
and salmon, I bought a box; and a pint of cream; 
it cost about 98 cents. 

Re-cross exaniination by Mr. Berger. 

Q How many times did you have Dr. Wein-
stock at your hon1e? A I don't know; he 
didn't give me a bill yet. 

Q How many times were you 111 his office 1 
A I did~'t count it because he didn't give me 
no bill. 

Q I-Iow long ago were you there the last 
time? A About eight or ten weeks, because 
I 1noved from there eight or nine ·weeks. 

Q liow many times were you to Dr. I{essler's 
office 1 A I don't remember; I got the bill here. 

Q Did you have Dr. ,Veinstock treat you for 
your knee before this accident? A No. 

Q Or any other doctor? A No. 
Q Didn't you have any trouble with your 

knee before the accident 1 A Not with the 
knee. 

Q Did you have trouble with your foot? A 
Not that foot. 

Q Didn't you have flat feet or trouble with 
your feet before the accident? A No, I never 
had trouble with n1y feet. 
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jJ[icliael B. TVeinstock, direct. 

:MICHAEL B. ,VEINSTOCK, sworn in behalf of 
the plaintiff. 

Direct exaniination by :Mr. Grosn1an. 

Q Doctor, did you treat Mrs. ICalb for an 
injury to her knee 1 A Yes, sir. 

Q ,Vhich knee~ A The right knee. 
Q ,Vhen 1 A Probably a year or so ago; 

las t April. 
Q "\Vhen you saw her what was her condition 1 

A Her knee was markedly swollen, black and 
blue, t ender, and painful. 

Q I--Iow long did you treat her 1 A For a 
month or so then I sent her to Dr. ICessler, 
an orfhopedic surgeon, for further treahnent. 

Q How did you diagnose her case 1 A Syno-
vi tis of the knee joint, with water in tbe knee 
joints and chronic arthritis. 

Q vVhat does that mean 1 A A joint which 
is probably injured due to an accident. 

Q ,Vhcn you speak of water on tho knee, 
what does that mean 1 A That the joint js 
swollen ar d full of fluid. 

Q That is an abnorn1al condition 1 A Yes. 
Q Can you tell us anything about the pern1a-

nency of that injury ~ A Sh e ,vill probably 
hav e trouble with her knee tl1e rest of her 
life. 

Q Are vou this lad:· 's f arnily physician ~ A 
Yes, sir. 

Q Did you ever treat her for this knee be-
fore the accident 1 A No, sir. 

Q ,Vhat did you treat her for 1 A For 
heart trouhle anc1 once in a -while a slight nervous 
spell. 
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Michael B. Weinstock, direct. 

Q Can you tell whether that was accompani ed 
by pain 1 A Yes, marked pain; swollen trau -
matic joints. 

Q Have you any idea from your experience, 
how long that pain will continue? A · She will 
probably have pain the rest of her life. 

Q It won't be as acute. A No, she won't 
have it all the time; probably worse with the 
change of weather. 

Q Can you tell us how long it continued 1 
A She had acute pain for the month I treated 
her; that is the reason I sent her to Dr. ICessler. 

Q Can you tell us whether within two days 
after you first saw her in April, 1925, thi s 
woman could have stood on the knee and gone 
about her business 1 A It would be practically 
impossible for a woman with that knee to do it. 

Q ,~Ti thin two weeks could she have done it ? 
A No, practically impossible on account of the 
pain. 

Q ,Vas she in bed when you saw lier? A 
Yes. 

Q Did she remain in bed as you continued 
to see her? A Yes. 

Q I-low many times did you see her? A r~tihe 
30 first week every day and then probably two or 

three times a week. 

40 

Q Did you find her in bed when you call0d ? 
A I always found her in bed when I called. 

Q Did you send her a bill f A No, slio 
comes into my office yet. 

Mr. Berger: I move at this time to strike 
out any of the doctor's testimony that 1n 
any way relates to a permanent injury. 

The Court : I will allow it. 
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Michael B. Weinstock, direct. 

Q What is your bill f A About $75, ap-
proximately, at the present time. 

Q Is that a reasonable charge t A Three 
dollars at the home, and two dollars at the 
office. 

Q Have you any idea how long you will 1 o 
have to continue treating this ladyt A She 
will probably-

Objected to. 
Objection sustained. 

Q Is she cured 1 A No, sir. 

Objected to. 
The Court: I will allow it. 

Q Will ~he require further medical treat-
ment for that -injury 1 

Objected to. 
Objection overruled. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of _ appeal. 
The Witness: Yes, sir. 

Q For how long, in your opinion f A As far 
as I know she will be complaining of that for 
the rest of her life. 

Mr. Berger: I move to strike that out on 
the ground that it is not proper and that 
there is no allegation in the pleadings to 
that effect. 

The Court : I will allow it to stand. 
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Michael B. Weinstock, cross. 

Defendant's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Cross examination by Mr. Berger. 

lO Q When were you called in to treat her for 
the first time f A The same evening. 

Q Can you fix the date, or have you any 
record 1 A I have no record with me here. 

Q When were you . there the next time 1 A 
The following day. 

Q How often were you there the first two 
weeks f A The first week every day and after 
that two or three times a week. 

Q You say you found water on the knee f A 
20 You mean did I see the water on the knee f 

Q Did you diagnose her trouble as being 
partly due to water on the knee? A Yes, sir. 

Q How did you arrive at the diagnosis f A 
The swelling-and signs and symptoms. 

Q What signs and symptoms besides the 
swellingf A She had an X-ray taken and that 
showed traumatic synovitis-fluid on that knee. 

Q Wasn't that X-ray negative? A As far 
as I know; the X-ray has been lost. 

30 
Q Didn't you state to Dr. Silverstein within 

the last couple weeks that the X-ray was nega-
tive 1 A You mean negative as to the fracture 1 

Q You mean to say that an X-ray would 
show fluid f A Yes, sir. 

40 

Q You are sure of that f A Absolutely. 
Q And you are as sure of that as you are of 

the rest of your diagnosis f A Yes, sir. 
Q When did you make that diagnosis with 

reference to the date of the accident f A I made 
a diagnosis of a traumatic knee. 
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Michael B. Weinstock, cross. 

Q When did you make it? A As soon as I 
saw Mrs. Kalb. 

Q Did she have considerable swellingf A 
Yes. 

Q Did you apply your hands in any way 
to the limbs? A Absolutely, by objective signs 
and mental sigus; felt her leg-

Q How long after the accident was it that 
you did this? A I saw her probably within 
the hour or half hour after the accident. 

Q Was the knee swollen considerably? A 
Yes. 

Q You found water on the knee? A I made 
a diagnosis, I said. 

Q Did the swelling go down? A Yes. 
Q How long afterward? A It gradually 

came down; I think a month or six weeks after 
the accident, to the size it is now. 

Q ,Vhen did she come to your office? A 
Probably five or six weeks after the accident. 

Q Did you go to her home before that? A 
Yes. 

Q You said during the first week you were 
there almost every day? A Yes. 

Q After that how many times? A Two or 
three times a week. 

Q Haven't you a record with you 1 A No, 
sir; they got me from the hospital. 

Q How many times did you have her come 
to your office? A Probably twice a week. 

Q Didn't you advise the patient to go and 
·work out the stiffness? A No. 

Q Didn't you state to Dr. Silverstein there 
were two weeks of total djsability and two 
weeks of partial disability 1 A I said I ad-
vised tlrnt the third or fourth week. 
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Micha el B. W einstock, cross. 

Q Didn't you see him and didn't he write 
down in your presence a statement to the effect 
that this woman was totally disabled for two 
weeks and then partially for one week f A No, 
sir; I made no such statement to him and what 
he wrote down I did not see. 

Q Were you present when Dr. Silvers tein 
examined her1 A Right in my office. 

Q Was there any swelling1 A To a cer-
tain extent there was; there was a swelling 
which he admitted in my presence, and after 
the X-ray I told him I was in touch with Dr. 
J{aufman and that it was lost and he said-

Q Did you tell him that this woman suffered 
from a case of flat feet 1 A No, sir; never 
made such a statement; I never treated her for 
that. 

Q You saw her three or four or five weeks-
A I can't recall now-about one month, as I 
said, then I sent her, a week or so later -I 
can't recall-I sent her to Dr. Kessler, who is 
an orthopedic surgeon, for further treatm ent. 
"\Vhen she went to his office she came back to 
my office. 

Q You don't know that she was ther e f A 
Ab solutely; Dr. I(essler called me up. 

Q How many times was she there 1 A I don 't 
knov,r; I didn't watch the woman to see how 
many times she was there. 

Q You say you charged three dollars at the 
hous e and two dollars at the office f A Yes, 
SU. 

Q How did you arrive at that figure 1 A I 
figur e approximately $75 or so. 

Q It may be n10re or less 1 A Yes, it 1s 
around there some place. 

Q It may be less or it may be more? A I 
40 question whether it is less. 
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Henry H. Kessler, direct. 

Q Is there water on the knee now f A At 
the present time, no. 

Re-direct examination by Mr. Grosman. 

Q Does this water on the knee come back 
from time to time 1 A It will co1ne back from 10 
time to time. 

Recess from 1 to 2 P. M. 

AFTER RECESS. 

HENRY H. I{ESSLER, sworn 1n behalf of 
plaintiff. 

Direct examination by Mr. Grosman. 

Q Dr. I{essler, you are a licensed physician 
practicing medicine in the State of New Jersey 1 
A I am. 

Q And you have been for how long f A Since 
1920. 

Q You specialize in any branch 1 A Ortho-
pedic surgery. 

Q Are you connected with any institutions 1 
A New Jersey Rehabilitation Commission, State 
Department of Labor, in the capacity of director; 
Beth Israel Hospital, Newark City Hospital, as 
orthopedic surgeon. 

Q Did you examine :Mrs. I{alb in this place 1 
A Yes. 

Q Did you treat her1 A Yes. 
Q Do you recall when you first saw her f A 

11Iay 20, 1925. 
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Henry H. Kessler, direct. 

Q Who ·sent her to you? A I believe Dr. 
Weinstock ref erred her to me. 

Q When you examined her in May, 1925, what 
did you find her condition to be? A .She came 
into my office, limping, with the assistance of 
some relatives, I forget whom, and complain ed 

10 of pain and swelling in the right knee. On ex-
amination, as I recall it, it is a year back now, 
I found definite swelling of the knee; tendernes s 
on pressure over the inner aspect of the knee; 
crepitus, a creeking sensation on bending; and 
pain on the movement of the knee. 

Q What was your diagnosis f A Synovitis , 
or infla1nmation of the lining of the knee joint. 

Q Was there any wate-r present? A If you 
mean by that the fluid that sometimes results 

2o from this inflainn1ation, yes. 
Q How long did you treat her ? A lviy 

record indicates I treated her over a period 
close to two months; that is, lviay 20th to Jun e 
19th. 

Q Did she show any improvement ? A She 
showed some improvement. 

Q Was she cured when she ceased coming to 
you ? A I wouldn't say she was cur e<l. 

Q Do these injuries heal quickly ? A Ev ery 
3 0 case depends on the individual and every case 

depends on its own merits. 

40 

Q Hovir about this case 1 A Taking into 
consideration that she had treatments over 
those two months and what I see today I 
wouldu 't say she is completely cured. 

Q Can you tell from looking at this woman 
hm~· long she will suffer from this injury 1 

Objected to. 
Objection overruled. .. 

t 
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Henry II. Kessler, cross. 

Defendant's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 
The Witness: I can't. · Taking into con-

sider ation the type _ of injury, the length 
of treatment, . she will have permanent dis-
ability of this injury. 

Q Was that injury which you saw in May, 
painful f A I believe she would experience pain 
from this type of injury. 

Q Very much pain 1 A That is a relative 
thing depending upon the individual. 

Q Did you present your bill? A I did; I 
didn't formally discharge her. 

By the Court. 

Q Just your bill. A I have my bill here. 
Q What is your bill? A My bill is twelve 

treatments at $3-$36. 

By Mr. Grosman. 

10 

20 

Q Did you · order her to l;>uy apparatus of 
any kind 1 A I prescribed a white knee-cap, 
which is of elastic with two steel bars . alongside 
the knee-joint to give the knee support. 30. 

Cross exami nation by J\1r. Berger. 

• Q You say she came on May 20th¥ A That 
is my record .. 

Q How many treatments did she take¥ A 
My record indicates that she took twelve treat-
ments. 

Q You speak of an elastic knee-cap that you 
prescr ibed. A Yes. 

40 
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Henry H. Kessler, cross. 

Q Do you know whether she got the knee-
capt A I believe she did. 

Q You don't know positively f A I can't 
say without asking her again. 

Q Isn't it a fact that a large number of 
these cases recover f A You can't generalize. 

Q How many similar cases have you had in 
your experience t A In the last seven years I 
have seen that same kind of case close to 1,200 
times. 

Q Do you know what percentage recover! A 
I would say that the larger percentage had 
permanent disability. 

Q Isn't it a fact that this patient walks 
normally-doesn't limp 1 A That can't be used 
as a criterion. 

Q I ask merely as a statement of fact without 
its being a criterion. A I just noticed her 
walk and she did present a limp and as she 
walked upstairs she seemed to go upstairs with 
a certain amount of difficulty. 

Q You spoke of there being the presence of 
fluid. That is a temporary condition¥ A I 
,vouldn 't say she had fluid, but she has swelling. 
vVe found the right knee is one-half inch larger 
than the left. 

Q Is there fluid t A I wouldn't say there 
is, but there js thickening and swelling. 

Q Won't you say whether there is fluid or 
not t · A I think I answered it. 

Q Then do I understand that there is no fluid t 
A_ I would say that there is no fluid today. 

· ,. Q You say you measured the two knees and 
made a comparison of the measurements t A 
¥ es, I measured them in the presence of Dr. 
Washington. 
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Sarah Einspnich, direct. 

Q You say one is larger than the other 7 A 
Yes, one-half inch. 

Q Isn't it a fact that persons usually have 
a difference 7 A Examining several thousand 
knees for the Workmen's Compensation Bureau 
never proved that to be a fact-passing on 
permanent disability. 

Re-direct examination by i1r. Grosman. 

Q Does the fact that there is no fluid in-
dicate that the woman is cured 7 A There are 
other structures besides the lining of the joints 
that can be injured. 

Q What are they7 A The soft structures 
and ligaments around the joints. 

Q Is there any evidence of such injury7 A 
There appears to be injury of the insertion of 
the internal lateral ligaments where they are 
incorporated in the lining of the bone. 

Q Does this fluid go away and come back7 
A These injuries very often result in recur-
rence of synovitis and a return of the accumula-
tion of fluid. 

Q Can you say whether this lady is likely to 
have this fluid again 7 A That would be specu~ 
lative; I couldn't say. 

SARAH EINSPRUCH, sworn 1n behalf of the 
plaintiff. 

Direct examination by i1r. Grosman. 

Q Where were you living on the 23rd of 
April, 1925 7 A 284 Belmont avenue; my place 
of busines was 302 Belmont avenue. 
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Sarah Einspruch, direct. 

Q How far was your place of business fron1 
this place conducted by Morris Fisher? A The 
third store. 

Q Do you remember the _accident to :Mrs. 
I(alb? A Yes, sir. 

Q What did you see of it? A I was sitting 
outside of my store and I heard some one 
screan1, and I ran and Mrs. I{alb was laying on 
the floor and Mrs. Beyer and r picked her up. 

Q ""\Vhere was :Nirs. Kalb when you arrived ? 
A On her knees, on the sidewalk. 

Q In front of whose place? A Mr. Fisher' s. 
Q I-Iow near to the front of Mr. Fisher's en-

trance? A About two feet. 
Q ""\Vhat did you do 1 A 1\1:rs. Beyer and I 

couldn't pick her up and we called ,Villie and 
we picked her up and I shoved the lettuce · away 
·with my foot. 

Q Did you see any lettuce in front of Mr. 
Fisher's place? A I shoved it away with my 
foot. 

Q ""\Vhere was that? A Along the sidewalk. 
Q An<l where with reference to the door? A 

Here is the stoop (indicating) and the box was 
rested against the stoop and the lettuce was all 
along the sidewalk. 

Q Can you tell us how near the door was 
this lettuce? A Maybe two feet; maybe three. 

Q ,¥here did you take Mrs. !(alb? A Into 
her house. 

Q· ,Vhat did you do with her if anything f 
' • .. + 

A She ·went to bed and I went out to my 
store. 

Q Did you visit Mrs. Kalb afterwards? A 
I used to be in there two or three times a day. 

Q Did you see her in -bed? A Yes, sir. 
Q }low long? A I used to come in every 

day for a week. 



Sarah Einspruch, direct. 

Q Did you see her in bed 1 A Yes, sir. 
Q Were you ever present when Mr. Fislier 

visited Mrs. Kalb after the accident 1 A He 
was in there. 

_ Q Did you hear him say anything to Mrs. 
Kalb 1 A No, I used to be in for a minute and 
then I used to run out to my store. 

Q You never heard Mr. Fisher say anything f 
A No. 

Q About how many - times did you pass Mr. 
Fishe r's store 1 A About forty or fifty times. 

Q Can you tell me what the conditions were 
on the stoop on the 23rd of April, 19251 A He -
had all kinds of crates; potatoes, and all kinds 
of vegetables and -a box of lettuce was on the 
stoop; and the box was turned over. 

By the Court. 

Q How was it standingf A : This way (in-
dicating). 

Q Propped up T A Yes. 

By Mr. Grosman. 

Q Did you ever observe that condition prior 
to April, 1925? -

The Court: What condition T Better have 
her testify the condition she sees every 
day. 

Q Will you tell us the condition you saw with 
refe rence to the lettuce and other vegetables 
prio r to the 23rd of April, 1925 f 

Objected to as immaterial. 
Objection overruled. 

j)_Q 
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Sarah Einspruch, cross. 

, Defendant's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 
The Witness: It was always scattered 

. around and the inspector use~ to come 
around · and say, "Say, Fisher, take those 
things in. ' ' 

By the Court. 
, Q Do you mean in the boxes or out of the 

boxes! A, Out of the boxes. 

By Mr. Grossman. 
Q Would Fisher make any effort to clean 

the place up 1 A He said, "All right, all 
2_(l right, I will clean it up" and as soon as the 

ins_pector walked away he would laugh at the 
inspector. 

40_. 

Q B:ow often have you heard inspectors tell 
Fisher to clean up 1 A Every day I was there 
the street cleaner or the inspector would come 
along and tell him to take it in and he would 
tell the vegetable store to take them in. 

,, 

Cross examination by Mr. Berger. 

Q pid you say . you were sitting in f~ont of 
your store when Mrs. Kalb screamed f A Yes, 
sir. 

Q And then you went overf A Yes, sir. 
· Q How long before this happened was it that 

you passed F'isher 's place t A I couldn't just 
say; maybe an hour, maybe twenty minutes 
before. 

Q You say you went up and down all day 
long f A Yes, sir. 
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Sarah Einspriwh, cross. 

Q You had a bakery store in this neighbor-
hood 7 A Yes, sir, the third house from 1\1:r. 
]

1isher. 
Q You attended to - the customers in your 

store7 A Yes. 
Q You say this was · at what time 7 A 

Around supper time, between six and seven. 
Q Isn't that your busy hour 7 A Sometimes 

and sometimes not. 
Q On this day 7 A Not exactly. 
Q On this particular day you were sitting 

out in front with nothing to do? A Yes, it 
was a warm day. 

Q You told us when you ran over you kicked 
pieces of lettuce out of the way A Yes, with 
my foot. 

Q You say two or three feet away from the 
building? A Yes, sir. 

Q Toward the street 7 A From the stoop. 
Q The stoop extends over there? A Yes. 
Q HmY many feet does the stoop extend from 

the house to the end of it 7 A I don't know. 
Q A couple of feet would you say 7 A Yes. 
Q And lettuce was two or three feet beyond 

that7 A Yes, sir. 
Q Was the box in which the lettuce was con-

tained upset? A It was rested against the 
stoop. 

Q Was it upset? A Yes. 
Q And there were a number of · pieces of 

lettuce scattered around 7 A Y cs, sir. 
Q You stated also that you had observed let-

tuce around the place prior to this on other 
occasions? A Yes, sir. 

Q_ And an i11spector of the Board of Health 
ordered him to rlran jt up? A Yes, sir. 
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Sarah Einspruch, cross. 

Q Is this the inspector you are ref erring to 
(indicating) 1 A He was there sometimes. 

Q Isn't it a fact that this gentleman always 
inspected this block 1 A There were a few 
more. 

Q You are sure of that 1 A Positively. 
10 Q You are quite friendly with Mr. Fisherf 

A Just as friendly as I am with you. 
Q You want this jury to believe that 1 

Objected to. 
Objection sustained. 

Q Isn't it a fact that you had litigation with 
Mr. Fisheri A He had me in court. 

Q And you still feel as friendly toward him 
20 as toward me 1 A Yes, sir, positively. 

Q And as friendly as toward Mrs. Kalb? 
A Yes, sir. 

Q You are not here to hurt Mr. Fisher in 
any wayf A No, sir. 

Q Or to help Mrs. Kalb in any way 1 A No, 
sir. 

Q You say that you had observed lettuce 
leaves right after Mrs. Kalb fell 1 A Yes, sir. 

Q When did you see any lettuce leaves on 
30 this place prior to this 1 A Always. 

Q This dayi A Yes, sir, I shoved it off the 
sidewalk with my foot. 

Q Did you before the accident that day, see it 1 
A Positively. 

Q How did you come to see them that day? 
A It was always scattered around there. 

By the Court. 

Q You are asked about this same day. A It 
40 was laying around the sidewalk. 
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Sarah Einspruch, cross. 

By Mr. Berger. 

Q Did you, before the accident see any there 
that dayf A Yes, sir. 

Q When t A In the morning. 
Q Did they stay there all day long! A It 

was maybe other lettuce. 1 O 
Q What called it to your attention that makes 

you say it was always there ·that dayf A Why, 
it was always scattered around. 

Q Inasmuch as it was always scattered 
around, how is it you particularly noticed it 
that morning? A I passed by there and I seen 
it. 

Q It was there all day long t A Maybe other 
lettuce fell there the same day. 

Q Two feet away from the stoop there were 20 
lettuce leaves or heads of. lettuce and it was 
there that morning? A Yes, sir. 

Q Isn't it a fact that this is a pretty busy 
stree t with people passing up and down? A 
Not very busy. 

Q Aren't there stores · there? A Yes, sir. 
Q Aren't there people always patronizing 

these stores t A Yes. 
Q There is a trolley transfer there, isn't 80 

there t A Yes. 
Q A few doors away? A Yes. 
Q You say the condition of these lettuce 

leaves continued through that day? A Yes, . sir . 
Q You are sure of that? A Positively. 
Q There is a vegetable and green store next 

door? A Yes, sir. 
Q They carry lettuce, do they t A Yes, 

sir. 
40 
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Sarah Einspruch, cross. 

Q And they are right next door to each 
other 1 A Yes; they wasn't before; there was 
an A. & P. between them. · 

Q This lady who had the vegetable store 
also kept boxes of lettuce out in the street 1 A 
Yes, sir. 

10 Q You don't know where the lettuce on the 
sidewalk came from 1 A Yes, she fell in front 
of Mr. Fisher's store. 
_ Q I asked you whether you knew where the 

lettuce leaves that morning came from 1 A Yes, 
Slr. 

Q How do you know1 A Because it was in 
front of Mr. Fisher's place. 

Q Only because you saw it two feet away 
from the stoop in front of Mr. Fisher's place1 

20 A Yes, sir. 

40 

Q You have no othe-r way of knowing it, have 
you 1 A No, sir. 

Q You don't know whether some other person 
dropped it there, do you 1 A No, sir. 

Q You don't know whether it came from the 
green store next door1 A It couldn't come from 
h~r place. 

Q You don't know that, do you 1 A No, 
Slf. , 

Q When this lady fell you ran over hurriedly 
to help her 1 A Yes, sir. 
_ Q You didn't see her fall 1 A No, sir, I 

heard her scream. 
Q When you looked she was already down 1 

A Yes, sir. 
Q Describe her condition with reference to 

the stoop 1 A The stoop is here and the box of 
lettuce was this way (indicating), and she was 
here right on her knees (indicating). 
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Saras Einspnich, cross. 

Q How far was her body from the end of 
the stoop ? A About your distance. 
. Q You can tell us in inches how much that 
would be ? A I couldn't say in inches. 

The Court: That would be about a foot 
and a half. 10 

:Mr. Berger: Yes, sir. 

Q Isn't it a fact that when you observed her 
you also observed the box of lettuce upset? 
A Mr s. Beyer was on this side and I was here 
(indicating), and I kicked the lettuce away. 

Q I asked you wheth er you didn't notice at 
that time that the box of lettuce was turned over? 
A No, sir. 

Q It was still standing propped up? A ~O 
Against the sidewalk, yes, sir, against the stoop. 

Q Against the stoop ? A Yes, sir. 
Q On the side of th e stoop? A Yes, sir. 
Q The box of lettuce was against the side of 

the stoop and this lady was in front of the 
stoop? A On th e box, yes, sir; and the piece 
of wood was right in front of them. 

Q Did you hear this inspector ever say to 
Fis her to clean up the place ? A Yes, sir. 

Q This gentleman her e (indicating)? A 30 
Pos itivel y. 

Q And. the place was littered up ? A He 
~aid, "It' s about tim e that th e place was 
cleaned." 

Q You are as sure of that as you are of 
your oth er t estimony ? A Po sitiv ely-

::\Ir. Grosman: I ohj ert to thofw ques -
tion s. 

Objection sustain e<l. 
40 
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Minnie Riner, direct. 

Re-direct examination by Mr. Grosman. 

Q There was no green store next to Fisher ? 
A No, sir, an A. & P. 

Q When did the green store move next door? 
A The A. & P. moved out about seven or 

10 eight months ago. 
Q And the green store moved next door 7 A 

The vegetable store moved over about three or 
four months ago; the A. & P. moved three or 
four doors away and the wall was broken open 
and they have the whole place. 

Q There was an A. & P. store next t A Yes, 
sir. 

By the Court. 

20 Q Was there any mark of her slipping? A 
Yes, sir, it was all wet from the lettuce on her 
knee and I kicked it off the sidewalk. 

MINNIE RINER, sworn in behalf of plaintiff. 

Direct examination by Mr. Grosman. 

Q Mrs. Riner, were you present on the 23rd 
SO of April, 1925, about the time that Mrs. Kalb 

fell on Belmont avenue f A Yes. 
Q What did you see! A Half-past six I 

went over to Mrs. Rauchwerger's store and I 
heard Mrs. l{alb scream and I walked over and 
I saw Mrs. I(alb in great pain with her right 
knee. 

Q Yon heard a scream f A Yes. 
Q What did you dot A I walked into Mrs. 

Kalb's house to see what was the matter. 
40 
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Minnie R iner, direct. 

Q Weren't you there when Mrs. Kalb fell! 
A I was there a half hour later, when Mrs. 
Kalb was in the house. I was there a few 
minutes and the doctor came. When the doctor 
came in I walked out. 

Q Did you go to Mr. Fisher's placef A Mr. 
Fishe r 's place was always full of material. ~O 

Mr. Berger: I ask that that be stricken 
out . 

The Court: Strike it out. 

Q You went to the bakery t A Yes. 
Q And you heard Mrs. Kalb scream t A 

Yes. 
Q Where did you find her 1 A In bed. 
Q After that, did you go to Fisher's place! 20 

A No, I just passed by. 
Q How soon after you had been to Mrs. 

Kalb' s did you pass by Fisher's place 1 A About 
a half hour. 

Q When you passed by there, did you see 
what the condition of the sidewalk was 1 

The Court : Answer yes or no. 
The Witness: Yes. 

Q What did you see there1 

Objected to as immaterial. 
Objection sustained. 

Q Before this 23rd of April, 1925, when you 
say that you visited Mrs. Kalb, did you ever 
pass by Fisher's store1 A Yes. 

Q How often 1 A Twice-three times a day. 

30 

4Q 
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Motion for a Non-suit. 

Q Where did you live 1 A Near Rose street; 
266 Belmont avenue. 

Q On these occasions when you passed by 
Fisher's place, can you tell us what the condition 
of his stoop and sidewalk, were f 

10 Objected to as immaterial and as not con-

20 

30 

40 

nected with this accident. 
Objection sustained. 

Q Did you ever see lettuce scattered around 
the front of this place before f 

Objected to on the same ground. 
Same ruling. 
Cross examination waived. 

PLAINTIFF RESTS. 

Defendant's counsel moves that plaintiff be 
non-suited on the following grounds: 

1. That there is absolutely no evidence to 
go to the jury to charge the defendant with any 
negligence on the testimony of the plaintiff. 

2. That the plaintiff has not established by a 
preponderance of the evidence the fact that a 
certain condition exjsted which was proved to be 
the cause of the accident and which was actually 
brought to the notice of the storekeeper before 
the accident or existed for a sufficient length 
of time to charge the storekeeper with notice 
thereof. 

The Court: It seems to me the motion ought 
to be granted. There is some doubt in my mind 
as to whether this lettuce is tied up with this 
woman's fall, but conceding there is testimony 
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]1 otion for a N on-sitit. 

to support that, you have to bring out that the 
fact that this particular box of lettuee fell was 
brought home to the defendant. I think this 
comes under the case of Taylor v. Roth & Com-
pany, 4 N. J. Adv. Reports 974, where the plain-
tiff slipped on a piece of meat. I therefore 
grant the motion for a non-suit. 10 

Plaintiff's counsel prays an exception to this 
ruling of the Court. 

Exception noted as ground of appeal. 

20 

30 

4:0 
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OPINION OF SUPREME COURT. 

NIBW JER&EY SUPR :E:NIE COURT . 

.AN A KALB, 

10 Plaintiff-Resvo1id ent, 

20 

30 

40 

vs. 
1'1oRRIS FrsHER, 

Defendant-Appellant. 

PER CuRIAM. This is the plaintiff's app eal 
from a judgment of non-suit in the Essex Circuit 
Court. The ground of appeal is that the Court 
erroneously granted a non-suit. 

The case made by the plaintiff was tha t 
on April 23, 1925, she entered the defendant's 
grocery and vegetable store at 298 Belmont ave-
nue, Newark, to make some purchases. As she 
was leaving the store at the stoop leading from 
the store to the sidewalk, she slipped, fell and 
struck her right knee on a lettuce box and re-
ceived injuries for which the present action was 
brought. 

The non-suit was granted by the learn ed tri al 
judge apparently on the ground that no negli-
gence was shown. ,Ye think this conclusion can-
not be justified under the evidence. The proof s 
showed that the sidewalk in front of the defend -
ant's store was habitually littered with lettu ce 
and other vegetable refuse and the defendant 
was on a number of occasions notified by th e 
street cleaners and city inspectors to abate the 
condition, which the defendant, though promis-
ing to comply, ·would refuse to do. There was 
proof that the plaintiff stepped on some of th e 
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lettuce leaves that were allo,\ 'ed to collect and 
that she received the injuries in consequen ce. 

Respondent relies upon the case of Taylor v . 
Roth & Co. (N. J. Err. & Appeals), 33 A. 386. 
11hat case, however, is not authority in the pres-
ent situation. Plaintiff in that case sought to 
invoke the doctrine of res ipsa loquitiir. The 10 
Court held that the doctrine was not applicable, 
and tha t, inasmuch as the plaintiff had not proved 
that she had fallen on any slippery substanc e 
placed on the floor by the def endant, no negli-
gence was established, and that a non-suit was 
proper . In the present case there is proof, not 
only that the plaintiff fell upon the lettuce leaves 
allowed to collect on the sidewalk by the defend-
ant, but that this was a condition of long stand-
ing of which the defendant had both actual and 20 
constructive notice. 

The judgment is reversed and a venire de 
nova awarded. 

30 
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New Jersey Court of Errors and Appeals 

ANNA KALB) 

Plaintiff-Respondent, 
On Appeal 

vs. fro111 Esmoc 

MORRIS FISHER) New J'ersey Supreme Court. 
Defendant-Appellant. 

BRIEF OF DEFENDANT-APPELLANT. 

Facts. 

Plaintiff-Respondent (hereinafter referred to aR 
plaintiff) made pu1·chases at defendant's grocery 
store, and as she s,tepped off the stoop in front of 
Raid store, she slipped and fe11 on a box of lettuce 
which ,n1s propped alongside of said stoop. Plain-
tiff suffered injuries for which she b1·ought this 
~mit. 

'l'he Trial Cou1•t entered a judgment of non-suiit 
-the plaintiff-1·espondent appealerl from this 
judgment to the N e"IY J erse) ' Ruprem-e Cmu·t, and 
upon siaid ·appeal the judgment of the Trial Cou1·t 
was reYe1·sed, and a Yenfre rle noYo awanled. 

POINT I. 
There is no evidence in this case to establish 

the cause which occasioned plaintiff's injuries. 

The plaintiff in her testimony admits · tha ·t she 
does not lu1ow just what caused her to fall. 
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The on]y other witness ( Einspruch) for the 
plaintiff ·who tiesti:fied to ,Yhat occurred, arriYed 
upon the scene ·of the accidenit afte1· the accident 
had occun·ed. 

The accident actually occurred between six and 
seven o'clock in the evening on April ~31·d, 1925. 
( 8tate of Case, page Hi). The Witness Einsp1·uch 
te~tiii.ed that she had obserYed lettuce leaves on 
the side,nl1k ~l't the Hcene of the accident, right 
aft.er the plaintiff fell. That she also saw lettuce 
,on the sidewalk on the mo1·ning of the date of the 
accident. ( State of Case, page 39, Fol. 1-10). She 
tei-;itified howeve1· that ithei·e we1·e a. number of 
sto1·eH near the scene of the accident; that there 
is· a Yegeta ble and green store next d-001· to the 
sto1·e of 1the defendiant-appellant where they caiT~-
lettuce, where boxes of lettuce were kiept out in 
the sti·eet: that she could not tel] v,-here the lettuce 
s·he saw at the time of the accident came from. 
( Rtate of Case, page 3!), Fol. 38-JO) ( Page JO). 

'l"'here is not a scintilla of evidence on the par t 
of any witness for pla-intiff that it was let ,tuce 
leaves that caused the plaintiff to fall, and · if let-
tuce leaves did cause he1· to fall, that they had 
rome out of p]ainitiff's s1to1·e, ·or that plaintiff "~a:,; 

.in any way responsible for their being on the side -
walk where the accident occur1·ed. 

On the other hand, the plaintiff herself te61i-
fied that she fell on a box of lettuce as she put her 
foot down from the srtoop in fron 't of defencrant's 
store; that she supposed she slipped on lettuce; 
that Hhe did not actually know what she slipped 
on, berause she could not tu1·11 around. ( Rtate of 
CaHe, page 18, Fol. 18-3~). 

The witness Einspruch testified rthat when she 
hem·d a sc1·emn Rhe ran oYei· to whe1·e plaintiff waR 
lying on her knees on the sidewalk, t\vo or three 
feet away from the entrance to defendant's sto1·e; 
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that a box of lettuce was turned over. ( St ,ate of 
CaBe, page 34, Fols . 10-32; page 35, Fols. 18-25). 

It i s perfectly reasonable to suppose that the 
lett uce ,vhich the witness Eins.pruch found ,sca·t-
tere d, came out of the box of lettuce which was 
prop ped over against the wall of de£endiant's store, 
and which the plaintiff herself upset as she trip-
ped, and she 111ay have slipped on the. lettuce 
,,~hich she herself scattered. 

In t he case of Stumpf vs. D. L . cG W. R . R. Co.) 
7G N. J. Law, 153, 69 Atl. 207, plaintiff sued for 
damages for injuries 1sustained by him by being 
str uck on the head by a piece of coal, while sail--
ing a boat on the Passaic Riv .er, near a bridge of 
the defendant. The proof was that this coal was 
eithe r thrmvn or fell from the bridge or froiin a 
coal car of d,ef.endant. On appeal fron1 the refus -
al of the trial court ,to enter a judgment of non-
suit , our Supr ,e1ne Court held that where it ap-
peare d tha,t injuries wer ,e occasioned by one of two 
causes,, for one of which the. defendant is respon -
sible, but not for the other, the plaintiff musit fail, 
if the evidence does not show that the injury was 
the result of the form ,er cause:. That ina smuch as 
H wa s jus ,t as probable that 1the pie ce of coal came 
either from the bridge or from a car, that it ,vas 
,eit her thrown or fell, that there can be no recovery 
by plaint 1iff. 

In the case of Chester vs. Cape Nlay Real Estate 
Company _, 78 N . J. Law, p . 131. 73 Atl. p. 83G, 
the same principle was reiterated and applied. 

In the instant case we 'have no evidence to the 
effect that any specific obje ct caused plaintiff to 
fall. Frmn the testimony of the witnes ·s Eins-
pr uch, .iit may be inferred that the plaintiff may 
have s1ipped and fallen on lettuce. leaves :, but it 
is just as probable that it was 1 caused by any other 
obje ct that may have been Hrere or by a 111is-ste.p 
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tiaken hy p laintiff . If unde1· the te:timony it i~ 
just as p1·ohable that i:t ,vas caused by the one as 
i he other, she cannot r·ecoYer. 

In the cm;e of J-Iaphet vs. }Judson and Jl,fallhat -
tr111 H. R. Co . ., 98 X. J. Law, 3G9-119 Atl. page 
777. Plaintiff i,mecl fo1· damageH and p1·0Yed that 
a 8 he stepped from the car of the defendant, to the-
Rta tion p]atfo1·m, he s,tepped on a fw,e plug, cami-
ing him to fall, 1·.ei-mlting in the injn1·ieH Hued fo1· 
that the defendant'H f:;erYants rn:;ed these fuRes in 
tonnection with the lmsineHR of the defendant and 
when no longer useful we1·e th1·own on the ti-acks 
of the company. 

On appeal frorn the ju<l.gment of the Tl'ial Court. 
oni- ~upreme Court held that, inmanuch as fu~e.· 
eau be pu1·ch,rned and carried by any passenger 
and that the flu;e in queRtion my haYe been 
<hoppe<l. in some ,yay, with which the defen<l.ant 
was not connecte<l., the defendant cannot he held 
lia hle- for pla intif -fH injuries. 

'l'he (~ourt held, in its opinion, that neg1igence-
mnRt be p1·0Yecl an<l. cannot he p1·esumed. If the 
plaintiff is to succeed, it iH incumbent on him, in 
the absence of direct eYidence, to show no,t only 
existence of such posHible 1·esponsihi1ity, but the 
existence of such cir<·unu;tances as would jrn;;tif)-
the infe1·ence that the plaintiff's injurieR we1·e 
('HUsed by the negligent act of the defendnnt, and 
which would exclude ·the idea that it was a cmrne 
with which the defendant was not connected. 

In the instant c~u.;e it cannot he said that from 
the testimonr of the plaintiff and he1· witness, the 
infe1·ence can he drawn that the plaintif ·-fs; injury 
waR cam;;ed by the negligent act of the defendant, 
to the exclusion of the idea that i,;;orne caui,;;e, with 
which the defend-ant was not connected, may haYe 
ca.used her inju1·y, and therefor·e the jn<l.gment of 
non-suit was proper. 
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In the case of McCombe vs. Public Service Rail- _ 
ica y Co., 95 N .• J. La -w, 188, 112 At. Rep. 255, an 
act ion was brought to recover damages under the 
death act, for the death of one Saunders, who was 
found on the tracks of the defendant, seriously in-
jtwed, and n1angled, and blood on the tracks. The 
r:r1·ial Court non-i-mited plaintiff, and on appeal to 
our Cou1·t of Errors and Appeals, it was held that 
judgment of non-suit ,,ras propeT, holding t 1hat 
mere theories and inferences do not authorize a 
Yerclict; unles •s they_ are the only conclusion that 
r,1n reasonably be d1·awn from the facts proven. 

'l'lhat negljgence is a fae,t which must be · shmn1 
and wi11 not be presumed. There is always , a pre-
sumption against negligence, citing Price YS. New 
1'ork Cenh'nl R. Il. Co. ) 92 N. J. La"r, 43.2, 105 
At l. 187; 29 Cyc. 589; BieH YS. U Hge1·) GJ N . • J. 
Law, 59G, 46 Atl. Rep. 593. 

The Court held further that it was incurn hen t 
upon plaintiff to proYe that Saunde1·s death was 
carn.;ed b)- the wrongful act of the defend.ant, and 
which ,,roulrl. exclude the idea that it was a cause 
-with which the defendant -was unconnected, citing 
S ubu1·ba11 El ec tric Co. YS. Nugent) 58 N. J. Law, 
G58, 3J Atl. G095, Austin YS. Pa. R. R. Co. ) 82 N. 
,T. La,, r, 41G, 81 At1. page 739. 

POINT I I. 
There is no proof that def end ant had been 

guilty of want of reasonable care in keeping his 
store safe for plaintiff's use. 

Plaintiff failed to prove what substance caused 
the accident, how long it had been the1·e, or thiat 
defendant kne" r of i_ts presence. The judgment of 
non-suit was therefore p1·oper ( Taylor VH. Roth & 
Co., 102 N. J. L. 702, 133 Atl. 38G.) 



\Vhile the n1le of hrw is undoubted that the de-
fendant owed plaintiff the duty to e.,~e1·cise reason-
a hle care to keep his sto1·e in a safe condition, and 
that if plaintiff he inju1·ed in c01u;,equence of de-
fendant's failu1·e to pe1·fonn that duty, he is re-
HJ){)nsihle fo1· the consequences, yet what, under 
the undiHpute<l cil-cumstances in this case, co1rnti-
tuted the exe1·cise of 1·easonahle ra1·e by defendant 
,\'H8 the piYota l question to he solYed by the trfal 
court upon the motion to 11011-1.;uit. 

\Vhen plaintiff rested her rase, it had not ap-
peared t'hat defendant had been guilty of any want 
of 1·ear-;ona ble ca1·e in keeping his r-;to1·e safe for 
plaintiffr-; use; r-;he failed to show what suhHtanre 
caused her accident, or that the cause of her slip-
ping or falling had either (a) been fact brought 
to the p1·eviour-; notice of the defendant, OT ( h) had 
existed for i-mc-h r-;pace of time befo1·e that occur-
rence as would have affo1·ded the defendant suffici-
,ent oppo1-tunity to make p1·oper inspection of said 
p1·emises to asce1·tain the presence of this condi-
tion. In the almence of proof of eithe ·r, the legal 
presumption ir-; that defendant had used 1·eason-
,1 hle c-are. The defendant was not an insurer of 
the safety of the plaintiff against an accident hap-
pening to her. Hchrnattcrer Y. Bamberger) 81 Xew 
,J e1·se~-Law 558, 79 At l. Rep. :324. 

In the car-;e of Rom -rs. Jluber, 94 ~T. J. Law 258, 
109 Atlantic Rep. 504: (in which case the phlintiff 
was injured in a public bath by slipping on a piece 
of soap left on the floor) our Court of E1Tori,; and 
Appeah; held that the1·e was no eYid,ence that the 
~,map on the floor was due to defendant's negli-
gence. r:rhe occasional fall of pieces of soap on 
the floor is inmi.ta ble, and as pa ti·ons went from 
one 1·oom t'O anothn·, we cannot assume that it 
might not haYe been sent by custome1·i-i· of the bath 
into the steam 1·oom where plaintiff fell. 
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It may well be argued ,vith equal force and logic 
that if there should be found any proof that s01ne 
lettuce caused plaintiff in the instant case to slip 
and fall, the occasional fall of lettuce in a grocery 
store is ineYitable, and as the other customers of 
defendant came in and out of said store, it may 
be presumed that they may have d1·opped this let-
tuce, as there is not a scintilla of evidence that d1e-
fendant dropped any lettuce there. 

'fhe fi_ndings of our Court of En·ors and Appeals 
in the case of 'l'aylor v. Roth & Co., supra) applies 
with full fo1·ce to the instant case, namely: 

"There is no evidence to show that the ob-
ject which eaused the accident belonged to 
def,endant, 01· that it was placed at the spot 
,,·hei·e the accident occu1-red by the defend-
ant or by his serYanb;, or that the defend-
ant or a,ny of his serYants knew of its pres-
ence: nor was the11e any eYidence produced 
to show the length of tin1e such object was 
the1·e prior to the time of the accident, 1101· 
what the obje0t which caused , the accident 
really was." 

In the absence of proof that the condition com-
plained of had been brought to the notice of the de-
fendant 01· had existed for such a length of time 
as to cha1·ge him with notice, a prima facie case 
of negligence was not made out. The 1·ule is, that, 
where liability is made to depend at all upon no-
tice to the defendant the plaintiff 111ust establish 
the notice before the defendant is called upon to 
contest it; in other words it is not to be presumed. 

Ga1'land Y. Purst 8to1·e) 107 At. Rep. 38) 
on page 40, 93 New Je1·sey La,v, 127. 
Citing the case of Schma ,tterer v. Bam-
be1'ger ( sup1'a) and DeMateo Y. Pel'a-
110) 80 X. J. Law, 437. 
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The1·e is no eYidence in the instant cm;e that 
the1·e was a defect in or a substance on the stoo1 
in front of defendants' sto1·e that caused plaintiff 
to Hlip and fall. The1·e is no eYidence whateYer 
of notice to the defendant of this alleged defect or 
of any substance being on said stoop. The test i-
mony of the witness, Sarah Einsp1·uch, that th e1·e-
was lettuce on the Nidewalk two 01· th1·ee feet awa~· 
from ,the stoop, is. too remote to connect it ,Yith 
the cause of the accident. 

In the case of Bodine YS. Goerke Company) 1:3:1 
At1. Rep. 295, Yol. J AdYanced Repm·ts page 97:t 
the plaintiff sues for damages sustained in a cle-
pm-tment Ntore, where she fell in the ernt1·ance, 
" 'hich she testified ,Yas dirty and slushy. rrhe 
(\nu-t pe1·rni-tted the c~u;;e to go to the ju1·y and on 
appeal to the Court of Erro1·s and Appeals it wn:--
held that no disputed facts could be found in th e 
1·ecorcl f1·om w'hich any inference could he <kawn 
that could or ought to justif)' the ju1·:v in finding 
that 1the defendant was guilty of negligence, and 
that it was an error for the ti-ial jucl,ge to submit 
the caRe to the jury; that it was en·o1· fo1· the trial 
c·01u·t not to haYe directed a Ye1·dict in faYor of the 
defendant. rrhe judgment ,Yas reYe1·sed. 

It is respectfully urged that the judgment of 
the Supreme Court should be reversed and the 
judgment of the Essex County Circuit Court 
should be affirmed. 

Respe-ctfu11y submitted, 

NATI-IAN H. BERGER, 
Atto1·ney for Defendant-Appellant. 
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POINTS AND BRIEF OF PLAINTIFF-
RESPONDENT. 

Facts. 

This suit is brought by the plaintiff to recover 
damages for injuries sustained by her through 
the negligence of the defendant. The case was 
tried before Hon. William A. Smith, Judge, and 
a jury, at the Essex Circuit, and judgment of 
non-suit ·was entered for defendant. 

The plaintiff-respondent appealed to the Su-
preme Court and a reversal of the non-suit fol-
lowed. The facts are these : 

On the 23rd day of April, 1925, and prior 
thereto the defendant was the owner of a building 
designated as No. 298 Belmont avenue, irt the 
City of Newark, N. J. On the ground floor of 
this building he maintained a grocery and veg e-
table store. 

On said day the plaintiff entered the defend-
ant's store and made a number of purchases. 
As she was leaving the stor e and just as she 
stepped on the stoop leading to the defendant's 
store, she slipped, fell and strurk her right kn ee 
on a wooden lettuce box which was propped up 
against th e sid e of the door leading into the de-
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fendant 's place of business and injured herself 
severelr in this manner. 

The testimony discloses that at the time the 
respondent slipped and fell in the manner de-
scribed, the steps leading from the sidewalk to 
the defendant's store as well as the sidewalk im-
mediately surrounding these steps were littered 
with lettuce leaves and that the plaintiff slipped 
on some of these leaves and fell. That the side-
walk in front of as well as the steps leading to 
the defendant's grocery and vegetable store were 
habitually covered with lettuce and other vege-
table refuse. The accident happened about 
supper time on the day in question. That on the 
morning of and all that day the lettuce was 
strewed all over the steps and about the entrance 
to the defendant's store. That when the plain-
tiff slipped and fell she was unable to get up 
and that a very short interval of time thereafter, 
one of the witnesses who heard the plaintiff 
scream ran to her assistance and being unable to 
lift the plaintiff up herself, summoned help; that 
this witness shoved away the lettuce leaves from 
in front of the defendant's place and there was 
a wet mark from the lettuce where plaintiff had 
slipped and the lettuce was kicked away at the 
time that the respondent ·was helped to her feet 
after her fall. 

It further appean~d in the testimony that let-
tuce leaves and other vegetable refuse were al-
ways scattered around and that the street cleaner 
or the i11spector ·would frequently come around 
and tell the defendant to take those things in; 
that these warnings were given to the defendant 
every day that the ·witness was there and that 
she passed the defendant's store about forty or 
fifty times. That the defendant would reply to 
the street cleaners or to the inspectors when 
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told to remo-ve the rubbish from in front of his 
place, "Alright, alright, I ,, 7 ill clean it up," and 
as soon as the inspector ·walked away he would 
laugh at the inspector and one of the inspectors 
·who warned the defendant and requested him to 
dea n up his place was present in court and identi-
fied by the ·witness at the instance of the de-
fendant. 

At the conclusion of the plaintiff's case, the 
Court, on the defendant's motion, directed a 
judg ment of non-suit against the plaintiff and 
in fa vor of the defendant. 

This action was taken by the Court under th e 
authority of the case of Taylor v. Roth & Co., 
4 X . J. Adv. Rep. 974, 133 Atl. 386. 

POINT I. 
In passing upon a motion to non-suit the 

Court cannot weigh the evidence, but must take 
as true all testimony which supports the view of 
the party against whom the motion was made. 

This principle is so firmly entrenched in ou-r 
]aw as to r equire hut passing mention. 

In the case of lliaud sley, et al. Y. Riclrnrd son cC: 
Boynto11 Co., 129 Atl. 139, (N. J.) a p er curian i 
opinion by the Court of Errors and Appeals, it 
·was be]<l, at p. 140, Sec. 1: 

'' In passing upon a motion to non-suit the 
Court cannot weigh the evidence, but must 
take as tru e all testimony which supports 
the vi ew of th e party against whom the mo-
tion is made, and must give him the ben efit 
of all legitimate inf erences which are to be 
drawn th erefrom in his favor. 1IuhooneY v . 
0 'J( eefe, 98 X. J. L. 53, 121 A. 721." ., 

"\Vith thi s statement of t]1e la\\ ~ in mind, it wa .. 
i11cum1x·nt upou th e trial colut, for purpo ses of 
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the motion to non-suit, to accept as true every 
fact adduced by the plaintiff which might tend 
by a fair inference to establish the negligence 
of the defendant. Let us nO"w consider the facts. 

POINT II. 

The pleadings and the testimony clearly estab-
lish the negligence of the defendant in the main-
tenance of his store and it was incumbent upon 
the Court to submit the questions thus presented 
to the jury for its determination. 

The complaint filed in the cause ( S. C., p. 3) 
charges in paragraph one that the defendant on 
the day in question vi·as the owner of the build-
ing 1Yhereupon the store was located . This the 
defen<lant by his answer (S . C., p. 6) admits. 

Paragraph two of the complaint charges as 
follows: 

'' The drf Pndant on said day and on the 
first floor of said premises maintained and 
conducted a grocery and vegetable store 
wherein he sold grocer ies, vegetab les and 
kindred products, us ually sold in such places, 
to the public in general.'' 

This allegation the defendant by paragraph 
one of his answer (S. C., p . 6) admits . 

The third paragraph of the comp laint (S. C., 
p . 3) erroneously nnmberrd two, alleges as fol-
lows : 

'' That it was at all times the duty of the 
<lefendant, both as owner of said premises 
and as occupant of the store 0 11 the first 
floor thereof, to keep the sidewalk in front 
of said premises and the entrance to his said 
store clear of all ob. trnctions so that the 
pnhlie in general as well as persons de-
siring to enter ancl leave his saicl store might 
do so with safety . '' 
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Thi 1s allegation by paragraph two of the an-
swer is admitted. 

The plaintiff testifies ( S. C., p. 11, l. 30) that 
she went into the defendant's store on the day 
in question. Made a number of purchases which 
were wrapped up for her by the defendant and 
that she then proceeded to walk out. She stepped 
on the stoop and immediately slipped, fell, and 
could not get up and that as she fell (S. C., p. 
18, 1. 10) she struck a box of lettuce propped up 
against tl1e side of the door of the defendant's 
place. She furtl1er states that she could not turn 
around to see what she had slipped 011 but that 
she remained there until a lady llamed Beyer and 
one named Rauchwerger (S. C., p. 12, 1. 28) came 
io he.r a·ssistance and helped pick her up. r11hat 
about a week after the accident the defendant 
came to the plaintiff and told her tliat he car-
ried no insuranoe on the premises on which she 
fell but that he did carry insurance on another 
house in the neighborhood where tl1e A. & P. 
maintained a store and that he told the plain-
tiff to go to lier lawyer and tell him tliat she fell 
in front of the A. & P. and not in front of his 
place ( S. C., p. 15, l. 20). 

':I1his la8t mentioned statemellt was elieited fron1 
the plaintiff by the defendant's attorney on .cross 
e.xaminatio11 a11d should be given consideration 
as an i11dication of Urn defendant's k11owledgc 
of his guilt. 

':l1l1e plai11tiff 011 eross exarnillaLio11 arnplified 
her explana t.io11 of the manner i11 whieli she fell, 
by this testimony ( S. C., p. 18, 1. 10) : 

'' Q As you were walking out of Urn store, 
when did you first see the box of lettuce? A 
I didn't see nothing; I just walked out 011 
the stoop and I slipped right avvay 011 my 
knee.'' 
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Sarah Eirnspruch whose name at the time of 
tho accident was Rauchwerger and who was one 
of the persons who ran to the plaintiff's assis-
tance when she fell and screamed, testified at 
( S. C., p. 34, 1. 1) that her place of business 
was the third store removed from that of the 
defendant and that at the time of the accident 
she wa,S sitting in front of her store. She heard 
someoue scream and she ran and found the plain-
tiff lying on the floor and she and a woman 
named Beyer picked her up and she then gives 
the following testimony ( at S. C., p. 34, 1. 10) : 

'' Q Where was Mrs. K:alb when you ar-
rived 1 A On her knees, on the sidewalk. 

Q In front of whose place 1 A Mr. 
~-,isher 's. 

Q How near to the front of Mr. Fisher's 
eutr ,ance 1 A A1bout two feet. 

Q What did you do 1 A Mrs. Beyer and 
I couldn't pick her up and we called Willie 
and we picked her up and I shoved the 
lettuce away with my foot. 

Q Did you see any lettuce in front of 
Mr. Fisher's pl,ace1 A I shoved it away 
with my foot. 

Q Whe ,re was that 1 A Along the side-
walk. 

• 

Q And where- with reference to the door? 
A Here i1s the stoop (indicating) and the 
.box was rested against the stoop and the 
lettuce was all along the sidewalk.'' 

(At S. C., p. 35, 1. 12) she testifies: 
'' Q Albout how many times did you pass 

M,r. Fisher's store 1 A About forty or fifty 
times. 

Q Can you tell me what the conditions 
were on the stoop on the 23rd of April, 
19251 A He had all kinds of cr,ates; pota-
toes and all kinds of vegetables and a box 
of lettuce was on the stoop; and the box was 
turned over.'' 
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(At S. C., p. 35, 1. 34) she states: 
'' Q Will you tell us the condition you 

saw with reference to the lettuce and other 
vegeta 1bles prior to the 23rd day of April, 
1925? (S. C., p. 36.) A It was always 
scattered around •and the inspector used to 
come around and say, 'Say, Fisher, take 
those things in.' " 
By the Court. 

'' Q Do you mean in the boxes or out of 
the. boxes? A Out of the boxes. 

Q W•ould Fisher make an effort to clean 
the- pl 1ace up? A He said, 'Alright, alright, 
I will clean it up,' and as soon a,s the in-
inspector walked away he would Laugh at 
the inspector. 

Q How often have you heard inspectors 
tell Fisher to, clean up? A Every day I was 
there the street cleaner or the inspector 
would come, along and tell him to take it in 
and he. would tell the vegetable store · to take 
them in.'' 

(At S. C., p. 37, 1. 35): 
"Q You stated also that you had ob-

served lettuce around the place prior to thj s 
on other occasions? A Yes, sir. 

Q And an inspector of the Board of 
Health ordered him to clean it up? A Yes, 
SU. 

Q Is this the inspector you are referring 
to? (Indicating.) A He wa:s there some-
times.'' 

(At S. C., p. 38, L 24): 
'' Q You say that you had observed let-

tuce le·aves right after Mrs. I{alb felH A 
Yes, sir. 

Q When did you see. any lettuce leaves 011 
this place prior to this? A Always. 

Q This day? A Yes, sir, I shoved it 
off the sidewalk with my foot. 

Q Did you before the accideHt that day f 
A Positively. 

Q How did you come to see them that 
day? A It was always scattered arom1<l 
there ·.'' 
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By the Court. 
"Q You -are asked about this same day. 

A It was lying around the sidewalk. 
Q Did you, before the . accident see any 

there that day1 A Yes, sir. · 
Q When 1 A In the morning. 
Q Did they stay there all day loug '? A 

It was mayibe other lettuce. 
Q What called it to your attention t.liat. 

makes you say it was always there that day 1 
A Why it was always scattered around. 

Q Inasmuch as it was always scattered 
around, how is it you particularly 11otic'.ed 
it that m•ornjng1 A I passed by there anJ 
I seen it. 

Q It was there all day long1 A May 
be other lettuce fell there the same day.'' 

(At S. C., p. 39, 1. 33): 
'' Q You say the conditiou of these let.t.ue<· 

l~aves continued through that day1 A Yes, 
sir. 

Q Youaresureofthat? A Positively." 
(At S. C., p. 41, 1. 30) the witne-ss testifies: 

'' Q Did you hear this inspector ever say 
t? Fisher to clean u:p the place 1 A Yes, 
sir. 

Q This gentleman here? (Indicaling.) 
A Positively. 

Q And the place was HUered up -1 A 
He said, 'It's about time that the place 
was cleaned.' 

Q You a.re as sure of ll1at as you a re 
of your other testimony? A Positively." 

(At S. C., p. 42, l. 20) we have this testimo11y: 
By the Court. 

"Q W•as there any mark of lier slipping '? 
A Yes, sir, it was all wet from the lettuce 
on he.r knee and I kicked it off the side-
walk.'' 
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Minnie Riner, another witness testified as fo1-
lows : ( S. C., p. 43, 1. 10.) 

"Q Did you go to Mr. Fisher's place 1 A 
Mr. '.b..,isher 's place was always full of ma-
terial." 

~l'aking all of this testimony to be true, as it 
must 1be taken on a motion of this nature, it fol-
lows that Fisher's place, or rather the sidewalk 
in front of it and the entrance to it, was habitu-
ally littered with garbage; that it was littered 
all of that day. 'l,liat the defendant had been re-
peated]y warned by street cleaners and illspectors 
of the Board of Health to clean up his place and 
that he invariably promised that he would and 
never did so but would laugh at the official afte ,r 
he had gone. In this condition of affairs the 
Court could not as a matter of law say that the 
defendant was not guilty of negligence and the 
issue should have been submitted to the jury for 
its determination. 

POINT III. 
The owner of a store or business or public 

house holds out a constructive invitation to the 
public to enter and to trade with him, such invi-
tation implying an undertaking to exercise due 
car for the visitor or invitee while upon the 
premises commensurate with the situation and 
the circumstances. 

This docitrine was enunciated by our Supreme 
Court in the case of F in berg v. Publi c Service Ry . 
Co., 108 Atl. 311, 94 N. J. L. 55. 

rrhis ru]e was approved by the Court of Errors 
an d Appeals in JJ,Jayes v. Splitdorf Electrical 
Co., in 111 Atl. 10. 
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In the case of McKeown, et al. v. King, 122 
Atl. 753, 99 N. J. L. 251, the Court of Errors and 
Appeals held that: 

'' If an iron cove.ring placed over a drain 
extending across the side ,walk has been in a 
defective oondition for some· time, it is 
proper to submit to a jury the question of 
the negligence of the one responsible for 
keeping the sidewalk in a reasonably safe 
<.:ondition for use by the 1 public, although no 
actual notice of the defective conditi:on of 
the sidewalk may have been received." 

~rhe case further holds that it was tib.e duty of 
the tenant to keep the sidewalk in front of his 
premises in a safe condition. 

It follows that whether the plaintiff be con-
•sidered from the standpoint of a customer ·of the 
defendant or merely as a member of the general 
public using the side-walk, the defendant is liable 
f.or ib.is negligence in maintaining the sidewalk 
Littered with vegetable refuse and so rendered 
unsafe for use either ,by his customers or by the 
pulblic. This issue was a proper one under the 
last named case to submit to the jury. 

I am mindful of tihe leading case in this Stat e 
upon the question •of the duty owed by a mer-
chant to his customers with reference to main-
taining the premises in a safe condition for use, 
namely, the case of Schnatterer v. Bamberger & 
Co., 81 N. J. L. 558. 

In that case it was held that the defect or 
unsafe conditio11 1nust either have been brought 
to the notice of the storekeeper before the acci-
dent or have existed for such a length of time 
as to charge the storekeeper with notice thereof. 

It is respectfully submitted Urnt the iustant 
case comes fairly within the principles defined in 
the Bamberger case. 
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It has been show11 and must be ta ken to be 
true that on the day of the accident, the defend-
ant's side.walk was littered from e·arly morning 
until suppertime when the accident happened, 
with lettuce leaves; that the entra11ce to his 
store and the sidewalk in front of it was habitu-
ally littered with vegetable refuse alld that 
though warned repeatedly to keep his place 
clean, the defendant scoffed at the warnings and 
persi:sted in keepd.ng the sidewalk i11 front of his 
store alld ll1e entrance tl1ereto littered with 
refuse. 

Under U1ese circumstauces, it is respectful1y 
submitted that it would he fair and reasonable 
to draw the i11ference that the defendant negli-
gently and carelessly permitted the sidewalk in 
front of and the entrance to his place of busi-
ness to be ]rnbitually littered with refuse and 
that being so littered, he was chargeable with 
notice thal persons entering and leaving his 
store, particularly hy means of the . steps leading 
from the sidewalk to the store, might slip there-
on, fall and injure themselves. 

In the case of Stark v. Great Atlantfr d; Pac-ific 
T ea Co., 133 Atl. 172 (N. J.), tihe Court of Er-
1·01"s and Appeals once again euunciates the rule 
goveruing the liability of a storekeep(~l' . to Jijs 
customers. 

It distinguislies U1e case f rorn Uie Baml1ergcr 
ease a11<l oUiers following it. H l1ol<ls i.H effect 
that it may he a jury queslio11 wlietl1er the con- · 
ditions and circumstances existing would not 
warrallt the inference that the defeuda11t is 
rl1argeaLle with notlice of snch co11ditio11R from 
the very nature thereof. 

I am inc]ineJ to thi11k Uiat a11 exlrn usti ve 
unalysis of tlw nutl10J"itiPs of this Stnle eovering 
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the subject under inquiry i.s somewhat needless in 
view of the fact that the trial court entered the 
judgment of non-suit upon the authority of the 
case of Taylor v. Roth & Co., 133 Atl. 386, decided 
by our Court of Errors and Appeals on May 17, 
1926. 

(At S. C., p. 44, 1. 35) the Court states: 
"It seems to me the. motion ought to be 

granted. There is some doufbt in my mind as 
to whe·ther this lettuce is tied up with this 
woman's fal'l, but conceding there is testi-
mony to support that, you have to bring out 
that the fact that this particular box of 
lettuce fell was brought home to the de-
fendant. I think this comes under the case 
of Taylor v. Roth & Co., 4 N. J. Adv. Rep. 
974, where the plaintiff slipped ·on a piece of 
meat. I there.fore grant the motion for a 
non-suit.'' 

In view of this definite positiou taken by the 
Court, I take the liberty of directing the Court's 
atte·ntion to a consideration of the Taylor v. 
Roth case without further delay. 

It is respectfully submitted tlrnt tlie instant 
case is in no respect similar to the Taylor v. 
Roth case except that both cases were between 
customers and merchants. 

In the case of Taylor v. Roth (supra) the 
plaintiff entered the defeudant 's butcher shop 
and stepped on something slippery, something 
very thick and slippery, and went dowu. 'rhere 
was evidence io the effect that there was a pail 
near this place which contained scraps of me·at 
and other refuse and waste material. 

The floor was covered with sawdust as is cus-
tomary in butcher shops and the s,awdust ·was 
placed there expressly for the purpose of pre-
venting the floor from hecoming slippery and 
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greased. No person testified as to what sUJb-
stance cause.cl the fall. 

The Court after likeniug Llie case to that of 
Schnatterer v. Bamberger (supra) and other 
cases along the same line, holds at page 387, 
sec. 2, tha.t : 

'' In the case under review there is no evi-
dence to show that the object which caused 
the a0cident :belonged to the defendant, or 
that it was ipl-aced on the floor by the de-
fendant or any of its servants, or that the 
defendant or any of its servants knew of 
its presence; nor was there any evidence to 
show the length of time such object was on 
the floor prior tro the time of the accident, 
nor what the object which caused the acci-
dent really was.'' 

All of these elements whicih the Court men-
tions as having been absent from the . case of 
Taylor v. Roth are present in the case at bar. 

The 01bject upon which the plaintiff fell, namely, 
lettuce leaves, is known. The existence of this 
vegetable refuse upon the sidewalk habitually 
is evident. The knowledge of the defendant as 
to the condition of his premises is not left to 
inference. He not only knew that his premises 
were habitually littered witli refuse but he 
even refused to correct this condition after he 
had been warned by members of the street clean-
jug department and hy inspectors of the Board of 
Health. 

While it is true tha.t the plaintiff he,rself doe,s 
not known on what she1 slipped, nevertheless the 
·witness, Einspruch, te·stifies that when she picked 
the plaintiff up she kicked the lettuce away from 
her with her foot and that there were marks left 
by the wet lettuce leaves on the sidewalk where 
the plaintiff had slipped and fallen. 
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· It is respectfully insisted that the defendant 
must be presumed to have been aware of the 
fact that the vegetable refuse which he habitually 
permitted to accumulate and remain in front of 
his place of business and in front of the entranee 
thereto might result in somebody slipping there-
on, falling and sustaining injurie ,s. This con-
clusion is unescapa :ble. 

The Court seems to have takeu it for granted 
that the presence of the lettuce in the entrance 
to defendant's place of 1business was caused by 
the falling o.f the box of lettuce which was 
propped up against his doorway. 

It is respectfully submitted that the. Court 
was not warranted in drawing this conclusion 
from the evidence. 

There is no evidence whatsoeve1· that the box 
of lettuce propped up against the defendant's 
doorway fell before the accident and caused its 
contents to be scattered aibout the sidewalk and 
entrance to the store. 

The plaintiff te·stifies (at S. C., p. 12, J. 1) as 
follows: 

"Q Do you know whether you struck any-
thing or not t A I fell on the box of let-
tuce.'' 

rrhe witness, Sarah Einspruch (at S. C., p. 41, 
l. 10) testifies as follows with reference to the 
position of the box of lettuce after the plaintiff 
fe11: 

"Q Isn't it a fact that when you observed 
her you also observed the box of lettuce 
upset1 A Mrs. Beyer wa·s on this side and 
I was here, (indicating) and I kicked the 
lettuce away. 

Q I asked you whether you didn't notice 
at that time that the box of lettuce was 
turned over 1 A No, sir . 

• 
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Q It was still standing propped up, A 
Against the sidewalk, ye:s, sir ; against the 
stoop. 

Q Against tihe stoop 1 A Yes, sir. 
Q On the side of the stoop 1 A Yes, sir. 
Q The box of le,ttuce was against the side 

of the stoop and this lady was in front of 
the , stoop 1 A On the ·box, yes, sir ; and the 
piece of wood was right in front of them.'' 

On the motion to non-suit it was the duty of 
Cour,t to take the best and most favorable evi-
dence for the plaintiff and it had no right in view 
of this testimony to assume that the lettuce 
leaves were present on the sidewalk because the 
box containing them had been upset. 

I have been unable to find any cases in this 
jurisdiction squarely in point. They all seem to 
deal for the most part with defective stairways 
or floors or other structural parts of buildings. 

The case of Langley v. F. W. _Woolworth Co., 
131 Altl. 194, a decision by the Supreme Court of 
Rhode Island, may be somewhat helpful. 

In this case the plaintiff entered the defend-
ant's store. In one. of the · aisles she slipped and 
fell. Neither she nor anyone else testified ex-
plicitly as to the cause of the fall. 

Anot 1her customer preseTut heard the bump of 
plaintiff's falling and saw her being assisted 
to her feet. She went over, picked up the plain-
tiff's handbag, saw ·some '' peanuts and peanut 
shells, perhaps a pint," that "had all been 
stepped on,'' '' all crushed as though they had 
been walked over,'' and '' almost ground into 
the floor." Plaintiff's skirt was torn at the 
knee and witness brushed therefrom some pea-
nut shells. The same witness te.stified that on 
entering the store, at a time ·which she definitely 
fixed at three o 'elock, she had noticed and ,,valked 

• 
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around the pe,anuts and peanut shells on the spot 
where the plaintiff fell. Her fall 00curred a!bout 
ten minutes after four. 

It fur,ther appears in this case . that the de-
fe,ndant had his employee ·s looking about the 
store for just such conditions and would remedy 
the •m as soon as found. A ve1rdict was found for 
the plaintiff and the Court held that : 

'' In an action for injury to customer from 
slipping on floor of sitore, Supreme Court 
could not find as a matter of law that pres-
ence of peanuts on floor did not constitut e 
,source from which dangerous condition 
might rise. 

That the , question of negligence was prop-
erly left to the jury. 

That the question whether the peanuts 
upon which the customer slipped and fell 
were the same peanuts as those seen by wit-
ness an hour earlier wa.s properly submitted 
to the jury. 

That ,the inference , that plaintiff ·slipped on 
peanuts on floor of store, rather than that 
she fainted or tripped on skirt, could rea-
sonably he· drawn from evidence, and ques-
tion was one for jury.'' 

And where a buteher maintained a wet and 
greasy incline from the doorsill to the sidewalk 
in front of his shop, and a customer slipped 
thereon and sustained injuries in leaving the 
:shop, the Court, in Dent v. Grimm, 1901, 65 App. 
Div. 81, 72 N. Y. Supp. 471, held, on the au-
thority of Quirk v. Siegel Cooper Co., 60 N. Y. 
Supp. 226, that, in view of the condition of the 
slide and the fact thait it had existed in this 
condition for more than a year, the question 
whether the proprietor exercised rea.sona,ble 
care to keep his premises safe should have been 
submitted to the jury, and reve.rsed a non-suit. 
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In Frost v. McCarthy, 200 :Mass. 445, 86 N. E. 
918, it was held: 

'' A store proprietor ,vho permits a tem-
porary entrance to his store, maintained dur-
ing repairs, to become sprinkled with plaster 
or mortar, may be found guilty of negligence 
rendering him liable for injuries to a cus-
tomer who slipped and fell thereon, where, 
from the d1·y condition of some of the mortar 
at the time of the accident, it can be in-
ferred that such condition had existed a 
sufficient length of time to give the pro-
prietor notice thereof, in view of his knowl-
edge that repairs were being made.'' 

The case most squarely in point with the case 
at bar is that of Markman v. Bell Stores Co., 132 
Atl. 178, 43 A. L. R . 862, decided by the Penn-
sylvania Supreme Court, where it was held: 

"A storekeeper may be found to have 
been negligent so as to be liable for injury 
to a patron by falling at the entranc0 to his 
store, where vegetable leaves and meat 
scraps ·were permitted to accumulate there 
so often as to call for frequent notice to him 
of the dangerous condition, and, on one 
occasjon, to the police, while the injury was 
caused by such condition . '' 

At page 180, sections 4-5, the Court states: 
'' In the present casr, it appeared the de-

fendant conducted a store selling groceries, 
meat and vegetables, and it ,vas to make 
purchases of these that plaintjff entered upon 
the premisrs. ,Vhen she left, and fell, therr 
vvere found on her shoe fat meat and cab-
bage leaves, evidently the cause of her slip- -
ping. Testimony was offered to show that 
celery, lettuce, alld other plants ·were washed 
on tlH' street at the right of the door, that 
parts became loose and accumulated on the 
paveme11t a11d step, ancl that this conclition 
e);jstecl at the time of the accident. Under 
prope1· jnstructions, the jury has found that 
the1·e ·was a failurr to protect customers 
from tliis possihle prril, and thr injury here 
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complained of was the result. The mer e 
presence of such refuse, as described, does 
not in itself show negligence, for this con-
dition may temporarily arise in any store of 
this character, though the proprietor has ex-
ercised due care; and, if it appears that 
proper efforts are made to keep clean th e 
passageways so they may be safely traversed, 
he is not to be held responsible if some one 
accidentally slips and falls. Where, howev er , 
j t is disclosed, as here, that the dangerou s 
condition, arising from the same cause, ·was 
not a mere chance occurrence, but so often 
repeated as to call for frequent notices to 
the owner, and on one occasion to the polic e, 
and the same situation ,vas shown to have 
existed when the customer was hurt, ·we 
cannot say the jury was not justified in 
finding defendant failed in his legal duty. 
The owner was liable for the negligence of 
the employees in not keeping the aisles and 
entrances reasonably clean and safe, though 
the dangerous condition existing was con-
trarv to his orders or wishes. Whalev 1: . 
Citizens' Nat. Bank, 28 Pa. Super. Ct. 531; 
Saunders v. Altoona & Logan Valley E. R. 
Co., 84 Pa. Super. Ct. 385. '' 

Conclusion. 

It is therefore respectfully insisted that under 
the testimony produced by the plaintiff, there was 
sufficient evidence of defendant's negligence to 
,\ 7arrant the Court in submitting the issues to the 
jlu~·. The rule laid down in the case of Taylor v. 
Roth & Co. (supra) does not apply in the in-
stant case. Thr trial court was properly re-
versed hy the Supreme Court and its judgment 
should be affi1·n1ed with costs. 

Resprctful1y submitted, 

GROSi\f A~ & GROS~IA:N", 
Attorneys for Plaintiff-Respondent. 

Ro BERT D. GnosMAN, 
Of Counsel. 








