INDEX

Bill of Complaint

Special Replication
Opinion of Vice-Chancellor
Final Decree

Notice of Appeal

Petition of Appeal

TESTIMONY.

For Complaimant.

Albert Oeding,
direct examination
CToSs &
re-direct

William S. Wensley,
direct examination
CIrOSS

Herbert W. West,
direct examination
CYOSS s
re-direct ¢

Alice M. West,
direct examination
CTosS £
re-direct
re-Cross

(¢

¢

(%3

For Defendants.,

Edward E. Williams,
direct examination
Cross W
re-direct
Peter H. Glannan,
direct examination
Cross

(%3

Now Jereey State LD




of Hooo

Pace
Charles A. Winston,
direct examination........... 70
CToss e R o e s e 79
Joseph Tyms,
direct examination........... 82
Cross et el oy 84
ExHaIBITS.
off’d P’t’d
I DL B 1= 0 b iR o0 ek R B b 20
1. On Rehearing. Tax Bills... 94
2. Abetraet of Pitle it o o 28 96
1. Applications for Water
Meaing G o TR sl 67
2. STy ey Tl ok e SIS s 72 i lf

-

B

~

BILL OF COMPLAINT.
Filed July 11, 1924.

In Chancery of New Jersey

To His Honor, Edwin Robert Walker, Chancellor
of the State of New Jersey.

Complainant Albert Oeding of the Township

of West Orange, in the County of Essex and

State of New Jersey, respectfully shows that:

1. On April 21, 1919, Mathias W. Parsons
and Emelyn W. Parsons, his wife, conveyed to
complainant, for a full and valuable considera-
tion, by warranty deed, in fee simple, the follow-
ing described lands and premises in the Township
of West Orange, in the County of KEssex and

State of New Jersey:

Brcinning in the Northerly line of North-
field Avenue at its intersection by the West-
erly line of the premises conveyed by Wil-
liam J. A. Fuller and wife to Jacob Wick,
Jr.,, by Deed dated March 31st, 1879, and
recorded in the office of the Register of said
County in Book F 20 of Deeds at page 112;
running thence North fifteen degrees three
minutes West along said Westerly line of
said premises and the Westerly lines of
premises conveyed by said William J. A.
Fuller and wife to Otto W. Loeffler and to
Rose Eytinge Butler respectively, by two
Deeds dated respectively September 30th,
1879 and April 7th, 1877 and respectively
recorded in said Register’s office in Book P
20 of Deeds on page 384 and Book I 19 of
Deeds on page 30 to the Southerly line of
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Bl of Complant.

Benevenue Avenue; thence running Westerly
along said Southerly line of Benevue Ave-
nue following the several courses thereof to
the intersection of said Southerly line of
Benevenue Avenue by the Easterly line of
the premises conveyed by said William J. A.
Fuller and wife to George W. MacMillian
by Deed dated February 1st, 1878 and re-
corded in said Register’s office in Book Q
19 of Deeds at page 309; thence South fifteen
degrees three minutes Fast along said East-
erly line and the Easterly line of premises
also conveyed by said William J. A. Fuller
and wife to said Otto W. Loeffler by said
Deed dated September 30, 1879 and recorded
in said Register’s office in Book P 20 of
Deeds at page 384 as aforesaid to the North-
erly line of Northfield Avenue; and thence
Easterly along said Northerly line of North-
field Avenue following the several courses
thereof to the place of beginning, being part
of the premises conveyed to said William J.
A. Fuller by William W. Hurlbut and wife
and Joshua Sayer and wife by Deed dated
November 20th, 1874 and recorded in said
Register’s office in Book W 17 of Deeds at
page 575. Being the same premises con-
veyed by Leon Abbett and others, as execu-
tors of and trustees under the Last Will and
Testament of William J. A. Fuller, to
Charles A. Soper, by Deed dated December
12, 1892, and recorded in the office of the
Register of Kssex County, New Jersey, on
the 17th day of December, 1892, in Book G
27 of Deeds on pages 314 and 136.

Also in and to ALL that certain lot, pieces
or parcel of land, with the buildings and im-

Bill of Complaint.

provements thereon erected, situate, lying
and being in the Township of West Orange,
in the County of Essex, and State of New
Jersey; bounded and described as follows:

Breinving at the Southeasterly corner of
land late of William J. A. Fuller, deceased
at its intersection with the land formerly of
W. W. Hurlbut, deceased; thence running
Southerly along the Westerly line of land
late of said Hurlbut, South fifteen degrees
three minutes East eighty feet more or less
to the Northerly line of land formerly of
Jacob Wickes, Jr.; thence Westerly along
the said Northerly line of land formerly of
said Wickes South seventy-four degrees fifty-
seven minutes West one hundred and twenty-
five feet; thence parallel with the first named
line North fifteen degrees three minutes
West eighty feet more or less, to the South-
erly line of said land late of said Fuller;
thence Easterly along said Southerly side
of said land late of said Fuller North seventy-
four degrees fifty-seven minutes HKast one
hundred and twenty-five feet to the point or
place of BrcinnNiNg. Being a portion of the
same premises conveyed by Pierce J. Mur-
phy to Stephen J. Willets by Deed dated
July 28, 1884, and recorded in Liber H 22 of
Essex County Deeds, pages 320 and 321, and
conveyed to the said Charles A. Soper, de-
ceased, by Isabella W. Willaims, widow, by
Deed recorded in the office of the Register
of Ilssex County on April 2, 1886, in Book
X 22 of Deeds, pages 584 and 585.

TocerHER with all right, title and interest,
if any, of the parties of the first part of, in
and to any land lying in the bed of any
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street, road or avenue opened or proposed
in front of or adjoining said premises to the
center line thereof,

The said deed, having been first duly acknowl-
edged and the certificate of acknowledgment duly
endorsed thereon, was, on June 7, 1918, duly
recorded in the Register’s office of the said
County of Essex in Book T 61 of Deeds for said
county, on pages 110 to 115.

2. Complainant has, ever since the recording
of said deed, been in the peaceable possession of
the lands therein described, and has always
claimed and does now claim to own the same.

3. Complainant’s title to said lands or to
some part thereof is denied and disputed by
Josephine N. Schweinler, Edward K. Williams,
Wilfred White and Harriet White, Stephen Rid-

dle and Virginia Riddle, Joseph H. Tyms and
John O. Olstead, who claim to own the same or
part thereof, or some interest therein, or to hold
some lien or encumbrance thereon.

4. No suit is pending to enforce or test the
validity of the title, claim or encumbrance of the
parties named in paragraph three (3).

Complainant is without adequate remedy in
the court of law and therefore prays:

1. That Josephine N. Schweinler, Edward L.
Williams, Wilfred White and Harriet White,
Stephen Riddle and Virginia Riddle, Joseph H.
Tyms and John O. Olstead named in paragraph
three (3) who are the defendants in this suit,
may answer this bill of complaint and each state-
ment therein made.

2. That the said defendants may set forth and
specify their several titles, claims or encum-

Answer.

brances to or upon the lahds and premises here-
inbefore described and how, and by what instru-
ment the same is derived or created.

1)

3. That the rights of all the parties to this
suit, in and to the lands hereinbefore set forth
may be fixed and settled by this court, and that
complainant may be decreed to have a perfect
title thereto, and the said defendants can have
no estate, interest, or right in, or encumbrance
upon said lands or any part thereof.

4. That a writ of subpoena may issue, com-
manding the said defendants to answer this hill
of complaint and to abide by such decree as this
court may make in the premises.

ANSWER.
Filed August 18, 1924.

The joint and several answer of the defend-
ants Josephine N. Schweinler, Edward E. Wil-
liams, Stephen Riddle and Virginia Riddle and
Joseph H. Tyms.

These defendants jointly and severally answer-
ing the bill of complaint in the above cause, say
that:

1. Paragraph one is admitted.

2. Paragraph two is admitted insofar as it
relates to the tract of land secondly desecribed in
the complaint, but denied as to the first deseribed
tract in said complaint.

3. Paragraphs three and four are admitted.

4. William J. A. Fuller through whom the
title of the complainant and defendants is de-
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rived, became the owner of a tract which included
premises now owned by the complainant and the
defendants, in the year 1874, and the said Wil-
liam J. A. Fuller did, on or about the said date,
proceed to sell and convey lots lying to the
northeast and the southwest of the tract first

described in the bill of complaint leaving a strip

of land in the center of the said tract having a
width of 100 feet and running from Benvenue
avenue to Northfield Road, which said strip of
land consists of the land described in the first
tract of the complaint.

~

9. The defendants are each severally seized
of lots adjoining the said tract of land first
described in the bill of complaint.

6. On or about the year 1874, the said William
J. Fuller dedicated to the public and granted to
the predecessors in title of the defendants, rights
of way over and through two streets, running
from the said Benvenue avenue to the said North-
field Road and being on either side of the said
strip of land described in the first tract, which
sald streets have been continuously used by the
public, by the defendants and their predecessors
in title ever since the date of the laying out of
the said traet which was in the year 1874.

7. The defendants and the publie, by reason
of the said dedication, are entitled to pass and
repass at will over and through the lands de-
scribed in the first tract.

8. The said streets have been continuously
used since the date of the laying out of the same,
openly, notoriously and adversly and the right of
the defendants and of the public to ase the same
has never been questioned or disputed by any-
one.

Opinion.

SPECIAL REPLICATION.
Filed October 2, 1924.

The special replication of the complainant
filed by leave of court.

1. Paragraph six is denied.
2. Paragraph seven is denied.
3. Paragraph eight is denied.

The defendant joins issue on each and every
allegation of the answer of the defendant.

OPINION.
Filed August 12, 1927.

Cuurcs, V.-C.

Appearances :
Merritt Lane, Esq., for complainant.

(Grosso, Brundage & Anderson, Ksqs., for de-
fendants.

This is a bill to quiet title to two tracts of land
therein particularly described situated in the
Town of West Orange.

The answer admits the allegations as to the
second tract described, but denies complainant’s
peaceable possession as to the first tract. The
answer then continues: ‘‘4. William J. A. Fuller

- through whom the title of the complainant and

defendants is derived, became the owner of a
tract which included premises now owned by
the complainant and the defendants, in the year
1874, and the said William J. A. Fuller did, on
or about the said date, proceed to sell and convey

40
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lots lying to the northeast and southwest of the
tract first deseribed in the bill of complaint leav-
ing a strip of land in the center of the said tract
having a width of one hundred feet and running
from Benvenue avenue to Northfield Road, which
sald strip of land consists of the land described
in the first tract of the complaint,

‘5. The defendants are each severally seized
of lots adjoining the said tract of land first
described in the bill of complaint.

6. On or about the year 1874, the said Wil-
liam J. Fuller dedicated to the public and granted
to the predecessors in title of the defendants,
rights of way over and through two streets, run-
ning from the said Benvenue avenue to the said
Northfield Road and being on either side of the
said strip of land deseribed in the first tract,

which said streets have been continuously used
by the public, by the defendants and their pre-
decessors in title ever since the date of the lay-

ing out of the said tract which was in the year
1874.

“7. The defendants and the publie, by reason

of the said dedication, are entitled to pass and
repass at will over and through the lands de-
seribed in the first tract.

‘8. The said streets have been continuously
used since the date of the laying out of the same,
openly, notoriously and adversly and the rights
of the defendants and of the public to use the
same has never been questioned or disputed by
anyone.’’

A plotting was introduced in evidence which
shows Plots A, B, C, D, E, F, &, and H., In 1874,
the entire tract was owned by one Fuller. In
that year he erected eight houses—four on each
side of tract H, and opened two roadways on

Opinion.

either side from Northfield Road to Benvenue
avenue. These roadways are still there. Fuller
died in 1888. In 1892, his executors gave a deed
to ““H’’ to Charles A. Soper, which recites ‘‘and
the intention of this deed being to convey to the
said party of the second part all the remaining
right, title and interest of the said William J. A.
Fuller to and in said last mentioned premises
that he had at the time of his death.”” Soper
died in 1895, and the property passed by mesne
conveyances to complainant in 1919.

The denial of complainant’s peaceable posses-
sion is clearly substantiated by the testimony.
For at least six years last past, residents on
either side of the tract have used the streets
running through it. Two of the defendants,
Tyms and Riddle put letter boxes in front of
their houses. To this complainant objected. The
testimony says: ‘‘ Well, he objected to those letter
boxes being in there. They were only put in
there recently for they claim an easement. They
have no right whatever to put anything perman-
ent in the road, or what they claim is their
easement to travel in and out of their places.”’
Defendants refused to remove the letter boxes.
There are signs which indicate that the road-
ways are known as ‘‘St. Cloud Place.’’

Defendant Williams owns two houses on the
west side of the middle tract. His mother pur-
chased them in 1884. The owners of cottages
fronting on tract H get to and from Northfield
Road and Benvenue avenue over these roadways,
running through tract H. They have done this
for many years, and there is no other way to
reach their homes. In 1886, Charles Soper, the
then owner, erected a fence at either end of the
tract. This fence remained in place about two
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weeks. It was torn down by Williams, or his
mother. Williams cultivated the tract lying be-
tween the roadways for five or six years. In
1905, four hundred and sixty-four feet of two-
inch pipe was laid in the roadway by a water
company on petition of the people residing on
either side of the tract. Cinders were placed on
the roadways to make them passable by the
Town of West Orange between 1916 and 1921.
Grading with ashes was done in 1917. Defend-
ant Tyms has owned his property on St. Cloud
Place, one of the roadways, for eleven years. He
has always used the roadway and can in no other
way reach his house. He testifies that the road-
ways have been open for forty years to his
knowledge. Without going into the testimony
any further, it is apparent that these roadways
have been used by the abutting property owners
and the public for at least forty years.

Is the possession of complainant ‘‘peaceable’’
in order to sustain the jurisdiction of this court?

In Shepard ». Nickson, 43 New Jersey Equity,
627, Justice Depue, speaking for the Court of
Errors and Appeals, said: ‘‘Under this statute,
possession in fact, as distinguished from that

constructive possession which in ejectment suits -

arises in virtue of the legal title, igs essential to
the jurisdiction of the Court. The bill contains
the necessary jurisdictional averment. But the
defendant having in his answer made denial of
the possession by the complainant, it was incum-
bent on the complainant to establish that fact
by proof. There being no proof upon that sub-
ject, I agree with the Chancellor that the suit
for that reason, cannot be maintained under the
statute. I also agree with the Chancellor that
this act was designed for the relief of a class of

Opinion.

persons who being in peaceable possession, had
no means of contesting the adverse claim by a
suit in due course of law.”’

‘‘Peaceable possession,’’ under the statute, is
defined in Allaire v. Ketcham, 55 New Jersey
Equity 168, as follows: ‘‘Has the possession been
peaceable under the statute. If by peaceable is
meant quiet and peaceable as to every trespasser
whether claiming title or not, then the possession
cannot be said to have been altogether peaceable,
for the trespassers whom complainant ordered
off, disturbed this peaceable possession. But, I
think the true construction of the statute is that
the possession must be peaceable as against the
defendant and further it seems to me, that in
determining whether the possession as to the
defendant is peaceable, the test must be whether
the defendant setting up a claim of title, has
interfered with complainant’s possession by an
act which is suable at law, and suit upon which
will or may involve the title of the defendant.
This is the test applied by the courts to the
term ‘peaceable’ as connected with the acquiring
of easements by continued and peaceable posses-
sion for twenty years.”’

In the case of Barry v. Tunick, 3 New Jersey
Advance Reports, on page 477, a bill was filed to
quiet title to a certain tract of land in the City
of Orange. Its averments exhibited a case with-
in the statute. To the bill each of the defendants
filed a separate answer severally averring that
he had an easement of way over the land of the
complainant and that he and his predecessors in
title had continuously used this way for a period
of more than thirty years next preceding the
filing of the bill as an appurtenant to a tract
owned by him and adjacent to the land owned by
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the complainant. A replication was filed by the
complainant to the several answers, denying the
existence of these easements of way. A decree
was entered establishing the validity of the re-
spective claims of the several defendants and
perpetually restraining the complainant from in-
terfering with the defendants in the enjoyment
thereof. Complainant appealed from the decree.
Chief Justice Gummere, speaking for the Court
of Errors and Appeals said: ‘“ Where there has
been such interference by an act which is suable
at law, then the possession of the complainant
is not peaceable within the meaning of the
statute. The statute is not operative and the
Court of Chancery is without jurisdiction in
taking over the subject matter of the litigation.
Jersey City v. Lembeck, 31 New Jersey Kquity,
pages 259, 277.

““In the present case, the continued user of
the alleged way by each of the defendants, if
without legal justification, constituted a series of
trespasses, for which actions at law would lie in
favor of the complainant and the judgments in
such actions would settle the question of the
right of complainant to hold his land free from
the further use thereof by the respective defend-
ants. The complainant’s possession, therefore,
not being peaceable within the meaning of the
statute and he having a complete remedy at law
for the alleged illegal acts of the several defend-
ants, Court of Chancery was without jurisdie-
tion to try and determine the legal title to the
easement in dispute and the bill of complaint
should have been dismissed for this reason.”’
Penrose v. Absecon Land Company, 94 New Jer-
sey Equity, page 436.

13
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My conclusion is that as to the tract described
as “‘First’’ in the bill, the complainant’s posses-
sion has not been peaceable and therefore this
court has no jurisdiction and the bill should be
dismissed.

I will advise a decree accordingly.

FINAL DECREE.
Filed September 13, 1927.

This matter coming on to be heard in the
presence of Merritt Lane and Richard M. Glass-
ner, of counsel with the complainant, and Grosso,
Brundage and Anderson, of counsel with the
defendants, Josephine N. Schweinler, Edward E.
Williams, Stephen Riddle and Virginia Riddle,
Joseph H. Tyms and John O. Olstead, and final
hearing having been had on the bhill, answers
and replication, and the arguments of the re-
spective counsel having been heard, and the
Chancellor having considered the same and it
appearing to his satisfaction that the complain-
ant has not been in peaceable possession of the
lands and premises firstly desecribed in the bill
of complaint;

And it further appearing that complainant has
been in peaceable possession of the lands and
premises secondly described in the bill of com-
plaint and that complainant’s title to the same is
not denied or disputed; all of which is admitted
in the answers of the defendants filed in this
cause.

It is, therefore on this 13th day of September,
1927, Orperep, Apsupcep and Decreep that as
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to the lands and premises firstly described in the
bill of complaint, this court has no jurisdiction,
and that with respect to the same, the bill of
complaint be and the same is hereby dismissed.

And it is further OrperED, ApsUDGED and DE-
‘crEED that the said defendants have no estate or
interest in or encumbrance upon the said lands
and premises secondly described in the bill of
complaint.

It is further OrpEreEp, ApJUncED and DECREED
that costs in favor of the answering defendants
be taxed against the complainant herein and that
Messrs. Grosso, Brundage and Anderson, solici-
tors of the defendants, Josephine N. Schweinler,
Edward E. Williams, Stephen Riddle and Vir-
ginia Riddle, Joseph H. Tyms and John 0. Ol-
stead, be allowed a counsel fee of $500, all of

which costs, counsel fee and disbursements shall
be paid by the complainant herein.

E. R. WALKER,
Chancellor.

Respectfully advised,

Avronzo CHURCH,
Vice-Chancellor.

NOTICE OF APPEAL.
Filed November 2, 1927.

The complainant hereby appeals from so much
of the final decree made in this cause on the 13th
day of September, 1927, by his Homor, Edwin
Robert Walker, upon the advice of his Honor,
Alonzo Church, Vice-Chancellor, as orders, ad-
judges and decrees that as to the lands and
premises firstly deseribed in the bill of com-
plaint the Court of Chancery had no jurisdiction,
and with respect to the same the bill of com-
plaint be and the same is dismissed, and as
orders, adjudges and decrees that costs in favor
of the defendants be taxed against the complain-
ant and that there be allowed a counsel fee of
$500 to defendants’ counsel, to the Court of
Errors and Appeals in the last resort in all
causes.

Dated, November 2, 1927.

RICHARD M. GLASSNER,
Solicitor of Complainant.

MERRITT LANE,
Of Counsel.

I conceive there is good cause for appeal in
the above-stated cause.

MERRITT LANE,
Of Counsel with Complainant.




40

PETITION OF APPEAL.
Filed November 7, 1927.

To the Honorable the Court of Errors and Ap-
peals in the last resort in all causes.

The petition of Albert Oeding, the appellant
in the above-stated cause, respectfully shows
that your petitioner finds himself aggrieved by a
final decree made in the Court of Chancery, by
his Honor, Edwin Robert Walker, Chancellor of
the State of New Jersey, bearing date the 13th
day of September, 1927, in a cause wherein Al-
bert Oeding was complainant, and Josephine N.
Schweinler, et als., were defendants, in this re-
spect, to wit: that the said decree orders, ad-
judges and decrees that as to the lands and
premises firstly deseribed in the bill of complaint
the Court of Chancery had no jurisdiction and
that with respect to the same the bill of com-
plaint be and the same is hereby dismissed; and
in this respect, to wit, that the said decree orders,
adjudges and decrees that costs in favor of the
answering defendants be taxed against the com-
plainant, and that there be allowed a counsel
fee of $500 to defendants’ counsel, and your peti-
tioner humbly appeals from those portions of the
decree of the Chancellor which decrees as afore-
said upon the ground that the same is erroneous
for that the Court should have held that the
Court of Chancery had jurisdiction to settle the
rights of the complainant and defendants in the
lands and premises firstly described in the bill
of complaint, and the said court should have
fixed and determined the rights of the complain-
ant and the rights of defendants, if any, in said
lands and premises and if the Court had de-
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termined that the complainants were entitled to
any easement or right of passage over said lands
and premises, then the Court should have de-
termined the extent of said easement and right of
way or passage and should finally have settled
all of the rights of complainant and defendants
in, to or against said lands and premises, and,
in any event, the Court should have determined
the right of said complainant in and to so much
of said lands and premises firstly described in
the bill of complaint in which defendants claimed
no right, title or interest, and your petitioner
submits that the Court erred in holding that the
possession by the said complainant of the said
lands and premises first described in the bill of
complaint was not sufficient to confer upon the
court jurisdiction to settle and determine the
rigchts of complainant and defendants in said
lands and premises or in some portion thereof.

And your petitioner further submits that the
order and decree of the Court adjudging that
costs be taxed against the complainant in which
taxed costs should be included a counsel fee of
$500 to defendants’ counsel is erroneous for that
the decree should have settled the rights of the
parties and no costs or counsel fee should have
been allowed to defendants, but, on the contrary,

costs and counsel fee should have been allowed
to complainant.

Your petitioner therefore prays that the said
decree of the said Chancellor may be, in the par-
ticulars aforesaid, reversed, set aside and for
nothing holden, and that the record may be re-
mitted to the Court of Chancery to fix and de-
termine the rights of complainant and defend-
ants in and to the lands and premises firstly
deseribed in the bill of complaint in manner as
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this court shall direct, or that this court, upon
the record, shall determine said rights and in-
terests and that the case be remitted to the Court
of Chancery to carry the opinion of this court in-
to effect, and that costs in the court below and
in this court be allowed to complainant, together
with a reasonable counsel fee in the court below.
And that your petitioner may have such relief
in the premises as to this Honorable Court shall
seem meet.

RICHARD N. GLASSNER,
Solicitor of Appellant.

MERRITT LANE,
Of Counsel with Appellant.

Formal answer filed.

19
Albert Oeding, direct.
TESTIMONY,

IN CHANCERY OF NEW JERSEY.
Monday, November 3, 1924.

Between

ALBERT OEDING,
Complainant,

and

JosEPHINE N. SCHWEINLER,
Defendant.

Transeript of shorthand notes of testimony
taken in the above-entitled cause before his
Honor, Alonzo Church, Vice-Chanecellor, at the

Chancery Chambers, Newark, New J ersey, in the
presence of Richard M. Glassner, Esq., for com-

plainant; Alfred J. Grosso, Esq., for four de-
fendants.

ALBERT OEDING, sworn for complainant.
Direct examination by Mr. Glassner.

Q Mr. Oeding, you are the complainant in
this suit? A Yes, sir.

: Q And you are the owner of land described
In your bill of complaint? A Yes, sir.

Q I show you what purports to be a deed from
.Matthias W. Parsons and others to Albert Qed-
g, dated April 21, 1919, and recorded in the
office of the Register of Essex County on June
7, 1919, and ask you whether that is your deed
to the property? A Yes, sir.

20




Albert Oeding, cross.

Q Mr. Oeding, you s:
ssion of

idn’t you attempt to
which is deseribed in th
attempt to erect a f
No.

Q You did not? A No.

Q You have stored some lumber on
deseribed as H? A Yes.

QQ And have, in fact, people in th
hood objected to your doing that? A

QQ So you have not been in peaceabl
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22
Albert Oeding, cross.

The Court: Noj; just answer the question,
yes or no.

A  Yes; used by the people on both sides of
the lot.

Q Had they been used by anyone else, by
the public? A Yes; perhaps so.

Q Have you ever objected to the use of the
streets to anyone? A Yes.

Q To whom? A To the public at large.

Q In what way, in what manner have you ob-
jected to the public at large? A 1T have erected
two signs that these were private roads, no
thoroughfare.

Q Where are the signs erected? A On both
ends of the streets.

Q Now, in the street or in this center portion?
A They were on my ground, on both ends.

Mr. Glassner: Your Honor, please, I ob-
jJect to this line of questioning on the ground
that all that is necessary in order to main-
tain every bill to quiet title is ownership and
possession. I move that the question be
stricken out.

The Court: I will overrule your motion,
because the act ‘‘Quia timet’’ expressly says
that the bill won’t lie unless the com-
plainant alleges and prays peaceable pos-
session—peaceable possession. Now, the
whole theory of a bill to quiet title is that
this man is in peaceable possession but be-
cause he fears to translate the Latin words—
because he fears that somebody may chal-
lenge his title he brings them into court and
says, ‘““Now tell the Court what your com-
plaint is so that it may be settled,”’ and

Albert Oeding, cross.

peaceable possession is jurisdiction of fact
on a bill to quiet title.

The Witness: Your Honor, please—

The Court: No, no. Answer the questions
of counsel.

The objection is overruled.

Q Now, you say that you put two signs there?
A Yes, sir.

Q And in spite of the fact that you put the
signs there, the public and the people in the
neighborhood continued to use those lands? A
No.

Q They did not? A It happened this way:
I was summoned to court down in the Town of
West Orange—

Q Answer my question. A Yes.

Q Did the public continue to use those streets,
in spite of the fact that you put signs there? A
No.

Q They did not? A No.

Q Aren’t the streets being used now? A
Yes.

Q Oh, they are? A They are.

Q And are the signs still there? A No.

Q Oh, they are not there?

The Court: Why aren’t they there?

Q Why aren’t they there? A I was sum-
moned to court in the Town of West Orange to
show what it meant. The first thing that hap-
pened the letter carrier stopped coming through
there. I built a bridge there and the signs were
erected for the purpose of warning the public
that they were trespassing on private grounds.
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Albert Oeding, cross.

to know what those signs meant. The postmaster
of Orange, Mr. Moriarity, came up to find out
what the signs meant, and I told him it meant
what it said, that this was my ground. Well, he
said, ‘“You are stopping the United States mail.”’
I said, ‘“No.”” Well, he said, ‘‘If it is private
ground, then you are stopping the mail, if you
put up any signs.”” I said, ‘“No; I haven’t
stopped you; the roads are still open, no fence
across there.”” In fact, I built the bridge so I
could get in and out. I couldn’t get in and out
that cut before. I was summoned to court to
show what the signs meant and I told them they
meant what they said. I was paying taxes for
one hundred feet across, which takes the entire
tract from house line to house line, and I asked
him who made the charge and the Recorder of
West Orange told me that there was not any
specific charge just now, but he says, ‘“I want
you to take down the signs,”” and I asked for
what reason and he said, ‘‘ Well, they don’t mean
what they say.” ‘“Well,”” 1T said, ‘I won’t be
responsible for anybody that is hurt in that
property.”” So he said, ‘“Well, I want you to
take them down.”” 1 says, ‘‘Well—’’ I asked
him the authority he had to tell me to take the
signs down, which was only meant for a warning.
He says—and I said that Mr. Timms and Mr.
Ridell put in letter boxes in my ground, five
feet or six feet away from the house line, and I
says, ‘““Well, I object to those letter boxes being
in there. They only were put in recently, for
they claim an easement; they have no right what-
soever to put anything permanent in the road,
or what they claim is their easement, to travel
in and out their places.”” ‘“Well,”” he said, ‘‘this
Kither—
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Albert Oeding, cross.

““You take down the signs and they will take out
their letter boxes.”” 1 said, ‘“All right; I can
always be a gentleman.”” As soon as I came up,
I took down the signs. The letter boxes are
there today. They absolutely refused to take
them out.

Q Now, you say those signs were just put
there as a warning, because you were afraid
somebody might get hurt going over those streets.
Is that why you put the signs there? A Yes.
Because I have to come in and out ,also.

Q@ Yes. You were afraid someone might be
hurt on the street? A Yes, sir.

Q And didn’t you assert your rights that
those streets belonged to you and that no one
has a right to traverse them? A Yes, sir.

Q Then why did you take the signs down, if
the property belonged to you? A Why, I
thought it was not necessary, as long as we
agreed that it was a gentleman’s agreement, to
take the signs down.

Q Gentlemen’s agreement between whom? A
Between the Recorder of West Orange and the
neighbors that live on St. Cloud Place and my-
self. In fact, he said, ‘I want you to take them
down.”’

Mr. Grosso: I object to that.

Q Where is the St. Cloud Place, that you
speak of, Mr. Oeding? A Why, presumably that
lot up there.

Q And that is the name of those two streets,
then, supposed to be streets? A I don’t know
who named it that way.

Q But it is known as St. Cloud Place? A
Yes. In fact, that is the way the sign reads on
the post.
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Albert Oeding, re-direct.

Q There is a sign which would indicate that
this is the St. Cloud Place? A Yes, sir.

Q When you first bought the property, Mr.
Oeding, that center portion was not being taxed,
was it? A It was.

Q@ Are you sure about that? A Yes, posi-
tive.

Q Did you go to the tax collector for the Town
of West Orange and say, ‘“Why didn’t I get a
tax bill for this center portion’’? A Why—

Q Didn’t you ask the tax collector to give you
a bill for it? A 1 only asked for a bill when
the taxes were due.

Q What I want to find out is this: Did you
go to the tax collector and tell him you owned
that property and that regardless of the faect
that it was being used as a street, you wanted a
tax bill for it? A No.

Q You didn’t go there and demand a tax bill?
A No.

Re-direct examination by Mr. Glassner.

Q One more question, Mr. Oeding. A Yes.

Q What ever came of that dispute which you
had with the postal department? A Well, Mr.
Moriarity says, ‘“Well, all right, we will see
about this,’” because the letter man used to come
through on Williamses side of the street, and on
account of the condition of the street—(inter-
rupted).

Q I want to know what became of the dis-
pute. Did a government inspector come there?
A Yes. I will explain that.

Q All right. Yes. Go ahead. A So when I
made the bridge, he came through on our side of
the lot because that street was in a better con-

,‘
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Albert Oeding, re-direct.

dition, so, immediately upon the letter man com-
ing through on our side, Mr. Timms and Mr.
Ridell put their letter boxes about five or six
feet out from their house line so he could de-
liver mail into those houses, in front of the
house. Then about a week after, or so, Mr.
Moriarity came up and said, ‘“Mr. Oeding—"’

Mr. Grosso: Your Honor please, I ob-
Ject to this. I object to these questions. I
think they are immaterial and irrelevant.

The Court: I will allow it.

A (Continuing.) Mr. Moriarity showed me a

letter which he had gotten from Washington, say-
ing—

The Court: No. Do not—
Mr. Grosso: I object.

The Court: Do not say what is in the
letter. We cannot extend this indefinitely.

The Witness: That is what he told me.
So it said—

The Court: No. Do not say what was
in the letter.

Mr. Grosso: I object to what was told to
him.

The Court: He showed you a letter and
then what happened?

The Witness: He told me that—

Mr. Grosso: I object.

The Court: Yes; I will sustain the ob-
jection.

The Witness: It said in the letter—

The Court: I don’t want to know what is
in the letter.
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Albert Oeding, re-direct.

Q Just say what termination came of the
dispute. Was your right in the lands admitted
by the post office department, or wasn’t it? A
No. He told me that the only way he could go
through there was by permission of Oeding.
Q Didn’t they admit possession of the land?
10 A Yes.

Mr. Grosso: I object and ask it be
stricken out.

The Court: Yes. Strike it out.

Mr. Glassner: I want to prove by Mr.
Smith the chain of title.

Mr. Grosso: If you will let me look at
the title. Is it for the purpose of proving
the title in Oeding?

20 Mr. Glassner: For the purpose of prov-
ing the title in Oeding, and the fact of the
taxes being paid right straight along for a
good many years and rebutting some of the
statements you made of your intentions.

The Court: Have you a search, Mr.
Grosso?

Mr. Grosso: I have a search, but I
haven’t the title. I am still looking over the
search to see if it is— I will consent to the
admission of this abstract into evidence.

Mr. Glassner: 1 will offer it.
Abstract marked Exhibit C. 2.
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Wailliam S. Wensley, direct.

WILLIAM S. WENSLEY, sworn for the com-
plainant.

Direct examination by Mr. Glassner.

Q Where do you live, Mr. Wensley? A 288
Park avenue, Newark.

Q Were you at one time an owner of this
property in question? A T was an owner of
one-sixth of the property.

Q@ And when was that? A In June, 1907,
I became the owner there and was part owner
until—

Q Mr. Wensley, what are you reading from?
A T am reading from a memorandum because 1
do not want to trust to my memory. I prefer
the memorandum, which is absolute; it is not a
question of memory; it is a question of fact.

Mr. Grosso: 1T object to reading from any
memorandum,

The Court: I will sustain the objection.

Q Mr. Wensley, can you tell us accurately,
of your own recollection, exactly what date you
became one-sixth owner? A June, 1907. 1
can’t tell the date in June. It is a matter of
record. .

Q And from whom did you get your title?

The Court: That i1s also a matter of
record. Isn’t it in the search?

Mr. Glassner: I think it is.

The Witness: The search has been in-
troduced in evidence.

Q For how long were you the owner? A
Until 1918.
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William S. Wensley, direct.

Q TUntil 19182 A When I sold it to Mr.
Oeding.

Q Now, did you, during that period, pay the
taxes on the property? A I personally paid
the whole tax, at least one year; my wife paid
the whole tax, at least one year and some others
and then collectively it was paid. May I ex-
plain what was said by the other side, sir?

The Court: No.

The Witness: As to how the tax was not
paid?

The Court: No.

Q Do you know whether or not the tax had
been paid for the year preceding the year that
you acquired the title? A It had not.

Q It had not been paid? A No, sir.

Q@ Do you know why? A Through the omis-
sion of the tax office. I went— I wrote to the
tax office—

Mr. Grosso: I object to that, your Honor.
The Court: I will sustain the objection.

Q During the time that you were the owner
what use was that land put to? A I think—
while I was owner?

Q Yes. During the time that you were the
owner? A There was none, so far as I know.
It was used previously. After Mr. Soper became
possessor of it—

Q Mr. Soper was the owner before you? A
Mr. Soper was the owner before me.

Q@ Do you know what use it was put to then?
A Yes. Two years it was used to plant pota-
toes. I took a lease, or, gave a lease by the

3L
William S. Wensley, direct.

authority of the owmers to a man named Bow-
man, I think the name was, or Bowden, some
such name, for one dollar to use the center plot
for potatoes, and I don’t know whether he used
the whole plot or not. He used part of it, any-
how. ’

@ And did he plant potatoes there? A He
planted potatoes.

@ Did Mr. Soper ever use that himself for
any other purpose? A No.

.Q During the time that you were the owner,
did you permit the adjoining owners to— I will
reframe the question. He was the owner of an
undivided one-sixth interest, having gotten it
from the estate of Charles A. Soper. Did you at
that time permit the adjoining owners to use two
passages on both ends to pass and repass, going
to and from their homes? A Yes.

.Q Do you know whether or not Mr., Soper per-
mitted them to do that? A He had a fence up
there and it was taken down during the night, or
partly taken down during the night by some (;ne.

@ When was that? A I think I would have
to state now from guess or recollection.

Q Give us your best recollection? A About
a year, or possibly two years after he bought
the property.

Tha . . - LUROV
18.((?2. That was in 1892, wasn’t it? A Yes,

The Court: The deed will show.

@ When was the last time that you saw that
property up there? A T don’t recall positively
but I think about two or three years }ago. .

Q Do you recall how wide each of these tracts
or lanes on both sides of this land were when
vou last saw it?
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William S. Wensley, cross.

The Court: You cannot expect this wit-
ness to repeat everything that is in that
search. That is in the search.

Mr. Glassner: That wouldn’t be in the
search, the width of the lanes that the
neighbors were permitted to use in going
to and from their homes.

The Court: He can approximate. About?

The Witness: A convenient wagon road.

The Court: About—

The Witness: Seven or eight feet, some-
thing like that, is the best guess I can make
at it.

Mr. Glassner: That is all. Cross ex-
amine.

Cross examination by Mr. Grosso.

Q Mr. Wensley, were you related to Charles
A. Soper? A 1 was his son-in-law.

Q And you say that he put a fence up? A
Yes.

Q Where did he put the fence? A He put
the fence around the plot. He had it across—as
I recall it, he had it across all of the road except
possibly over toward what we call the Macmil-
lan side, that is the Williams side. It ran from
Benevue avenue to the old Northfield Road. It
was taken practically most of the front.

Q And with relation to this sketeh, could you
show me on this sketch about where the fence
was? A He had the fence down here (indicat-
ing), as I recall it, possibly right there (in-
dicating).

The Court: Indicating Benevue avenue.
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William S. Wensley, cross.

The Witness: This is Benevue avenue,
and running along up to here; I recall that
about here somewhere there was a cross
road. y

The Court: That does not mean anything
on the record.

Q Were there fences along here, across here
(indicating)? A As I recall it, the fence was
up here, not necessarily on this road. There was
a space, as I said a little while ago—(inter-
rupted).

QQ Was there a fence up here (indicating)?
A There were two fences up here.

The Court: What the witness means is
that the fences included the grass plot, but
they did not include the two roads, which
were about eight feet wide. Is that right?

The Witness: That is true, sir; except
there was a gate here, as I recall it, shutting
off the whole thing, except part of that—

Q That driveway was open? A Well, so far
as I know. I think it was open.

Q And you say those fences were taken
down? A In the night, by someone adverse to
him, and he put it up the second time.

Q How long did the fence stay there? A I
don’t know, but probably for some months.

Q (By the Court.) And both times the
fence was taken down? A Yes. He never took
it down.

Q Do you know who took it down? A No;
but the family had very grave suspicion.

Q Do you know Mrs. Williams? A I do.

40
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Herbert W. West, direct.

Q And Mrs. Williams was related to Mr.

Soper? A Yes, sir.

Q Do you know whether she took the fences

down? A She probably did not. She had two
sons, though.

Q Do you know whether she ordered—

The Court: I do not think this is im-
portant.. (To witness.) There were no
fences after that time were there—after the
second tearing down, no other fence was
erected, was there?

The Witness: I believe not.

Q You say that you are a son-in-law of Mr.
Soper’s and that you had an undivided one-sixth
interest in the property? A Yes.

Q Was that devised to you by will of Mr.
Soper? A No. That was bought from the
second eldest daughter.

Q Oh, you bought the sixth from the second
eldest daughter? A Yes.

HERBERT W. WEST, sworn for the com-
plainant. '

Direct examination by Mr. Glassner.

Q Where do you live, Mr. West? A 1 live
in Mr. Oeding’s property, adjoining that lot.

Q How long have you lived there? A Since
1920, about this time of the year.

Q Since 1920. And do you know how that
middle tract was used by Mr. Oeding during
that period? A Why, it was used—the middle

40 tract was used during that period to store
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Herbert W. West, cross.

lumber on—particular years— Of course, he has
some fruit trees he tried to keep alive and get
some fruit off, and, if I may be permitted, I
lived up there the year previous and I know that
year he used to raise corn, potatoes and I don’t
remember whether he had much success with

potatoes, but he used it as a garden. He farmed 10

that center part. That was the year before I
came to live in his house.

Q Is there lumber stored on that plot at the
present time? A There is.

Cross examination by Mr. Grosso.

Q@ Mr. West, you say that you live on the
Oeding property adjoining that lot. Where is
that Oeding property? A My address is—you
mean my post office address?

Q Your post office address? A About forty-
three lots and beginning at number one.

@ Do you live on any street?

Mr. Glassner: I object to it. That has
been answered.

A I live on a street—or, no, I don’t live on a
street. There is a lane, a driveway a passing
from our house down to Benevue avenue, or I
can go out the other way, I can use that driveway
up to Northfield Road—Benevue avenue in the
periods when trespassers broke down our bridge
and I am compelled—that road Mr. Oeding built,
then I go up the driveway apast Mr. Timm’s and
to Northfield.

Q What do you mean by ““our bridge’’? You
don’t own any land there? A Well, our bridge,
\\.'hen you pay rent for a place you kind of con-
sider it in a measure your own,
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Herbert W. West, cross.

Q What do they call this land, that you refer
to? A Well—

Q Any name? A Well, some people call
it St. Cloud Place.

Q What do you call it? A Gee, I don’t know
as I ever had occasion to call it.

Q Have you ever referred to that in any com-
munication? Have you given that as your ad-
dress? A I presume I have.

Q You say Mr. Oeding farmed this plot. Do
you mean by that that he farmed the entire plot
of one hundred feet? A Why, no; not according
to my recollection.

Q What portion of it did he farm? A Well,
as long as I can remember that it was not quite
all space between the roads. I was not paying
very much attention to that property because I
didn’t know Mr. Oeding at that time; I was not
particularly interested, but I remember the
things growing there.

Q He didn’t farm the portions that are used
as roads, did he? A Not as I remember.

Q And how much lumber has he stored
there? A Oh, gee, I don’t know. I am not a
lumberman; I couldn’t tell. In what way do you
want, in feet or—?

Q Well, about the size of the pile of lumber.
A Why, I should judge the pile of that lumber
was about eighteen by eighteen and about eight—
five or eight feet high, I should judge.

Q Is that lumber on any portions of the prop-
erty which are being used as streets? A Why,
no.

Q It is in the center piece? A It is on the
plot, yes, because we wouldn’t want to block off

40 our driveway.
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Herbert W. West, re-direct.

By the Court.

Q You couldn’t get to your house if you
blocked off your driveway? A I couldn’t get ac-
cess at the house.

Q And nobody else could get to their houses
if it was blocked off, could they? A Why, not
over Mr. Oeding’s property they couldn’t.

Re-direct examination by Mr. Glassner.

Q One more question, Mr. West. From the
extreme outside line of these so-called passage-
ways how many feet is it to the front line of
the houses on the northern side of this tract?
May I refer to that search, please? I call your
attention to this little sketch. What I want
to know is this: How many feet—this is the
middle tract; there are two passageways on both
sides of it—from the outside line of the passage-
way how many feet is it to the front line of the
houses—of the houses along side of this road?
A  How many feet is the extreme edge toward
the center?

Q From the extreme outside line of the houses
along here (indicating)? A Oh. On—I should
Judge on the side in which Mr. Oeding’s house is
that it was about eighteen feet, the extreme outer
edge of it, because I presume the reason is be-
cause since he, when he was running a truck down
he had to have room to turn but on the opposite
side, on the side on which Mr. Schweinler’s lot
18—

Q You mean on this side? A I mean on the
west side of the lot.

Q Yes; Mr. Schweinler’s lot. A T believe
this is the property which Mr. Schweinler owns.
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Herbert W. West, re-direct.

Q This. A That would be on the west side
of that plot. Itis very much narrower. I should
say twelve feet, I should imagine.

Q In other words, if this whole thing were
blocked up, there would be ample room for people
to come and go on both sides? A I don’t quite
understand.

The Court: I don’t, either.

Q If this entire tract enclosed here in red—
A Yes, :

Q —were fenced in entirely, could these ad-
joining owners get to their homes from either
road, from either Northfield avenue or Benevue
avenue? A If that whole tract was closed up
they couldn’t get to their own homes over Mr.
Oeding’s property.

Q Well, could they through their own prop-
erty? A 1 should judge those on the corner
would.

The Court: It is a self evident fact, if
that whole thing was closed up, those middle
lots would have no access to Northfield Road
or Benevue.

Q Could they get out—could the middle own-
ers get to either Northfield avenue or Benevue
without going over Mr. Oeding’s property? A
Oh, yes; they could go out over Mr. Schweinler’s
property or they could go out over Mr. White’s

property.

The Court: That is, assuming they could
get—(interrupted).

The Witness: He means—I have been an-
swering the question wrong. I get the idea

39
Alice M. West, direct.

of it. They have on their own property be-
tween their house and the limits of their
house lot, between their stoop line and the
limits of the house lot there is about twenty
or twenty-two feet, I should judge. I am
pretty good at measuring from my eyes;
I am dealing with implements all the time
in my work. I should judge twenty or
twenty-two feet from the stoop line and the
limits of their own house lot.

The Court: I am not interested in that
because that is a perfectly ridiculous con-
tention, if A were confined, to get out to
Northfield avenue, we will say, over the lands
of B, in the first place, B could say, ‘‘No;
you can’t come over my property at all.”’

.Mr. Glassner: At that point, if we may
digress, your Honor please—

The Court: And, in the second place, B
might hold him up for $5,000. The point of
this case is whether these two roads were
sufficiently dedicated and these people built
these houses expecting ingress and egress
through these roads. That is one point,

(Argument.)

ALICE M. WEST, sworn for the complainant.

Direct examination by Mr. Glassner.

@ Where do you live, Mrs. West? A I live

in Mr. Oeding’s house.

Q You are the wife of Mr. West, who just
testified? A Yes.
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Alice M. West, cross.

Q And how long have you lived there? A
Four years the 20th of this month.

Q Will you tell the Court, please, what use
was made of that middle tract in discussion in
the four years that you have been living there?
A Well, the only thing it has been used for
that I recollect that the lumber has been stored
there, but I was away quite a bit so I don’t
know whether he put things there or used it much
while I wasn’t there.

Q Do you remember seeing lumber stored
there? A Yes.

Q Is there lumber stored there at the present
time? A Yes, sir.

Cross examination by Mr. Grosso.

Q Now, Mrs. West, it is also used for the
purposes of two streets, isn’t it, two streets, one
on either side of this tract? A You mean the
lanes going through there?

Q Well lanes or streets, whatever you want to
call it. A Well, people use it.

Q Well, they are well-defined streets, aren’t
they; and aren’t there ruts there? Doesn’t the
public use those streets, drive over them, auto-
mobiles, wagons, and so forth? A 1 presume
they do.

Q Well, you have seen them do it, haven’t you,
Mrs. West? A Just in that property, you mean?

Q Yes, on that property, over these two lanes,
as you call them? A Yes, sir.

Q@ And do you know what these lanes are
called? Have they any name? A Well, I don’t
know what everybody calls them. 1 just simply
call it—

Q What do you call it? A Well, the notice
up says ‘“St. Cloud Place.”’
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Alice M. West, re-direct—re-cross.

Q And you call it St. Cloud Place, too, don’t
you? A When I call it anything.

Q Now, if you go to a department store to
buy anything, you have to give your address,
don’t you? A Yes.

Q What address do you tell— A I say
next door to Olstead’s at Benevue.

Q Don’t you say ‘“St. Cloud’s Place’’? A
Maybe 1 do.

Q Well, do you? A Some times.

Re-direct examination by Mr. Glassner.

Q What are the physical character of these
lanes, as you call them? A Why, you mean
the driveway?

Q Just tell us what they look like. A Well,
since Mr. Oeding has improved them, why they
look like—

Q No. What do they look like now? A
They just look like a passageway.

Q Is there a curb over his part of it? A
Oh, no.

R Would you say there were just wagon ruts,
or something like that? A Yes; I think they
would be that.

Re-cross examination by Mr. Grosso.

Q There is no curb on Northfield avenue or
Benevue, is there? A Curb?

Q Yes. There is no curb on either of those
streets? A No.

Q They are just country roads? A Yes.

Further re-direct examination by Mr. Glassner.

Q What is the character of Benevue and
Northfield avenue?
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Alice M. West, further re-cross.

Mr. Grosso: I object.

Q Do you know the character of Northfield
and Benevue avenue?

The Court: I will sustain the objection.
I do not see that is of any importance. (To
witness.) You say that Mr. Oeding, or
whatever his name is, had improved the
property, the streets or lanes, whatever they
are?

The Witness: Yes; the lane on the side,
because previous to the time we came there
you couldn’t get through. There is a deep
gully there and you couldn’t get through at
all.

Further re-cross examination by Mr. Grosso.

Q On which side, do you say? A On both
sides you couldn’t get through.

Q Which side did Mr. Oeding improve? A
Why, building the bridge?

Q You say he improved them. What did he
do, improved what? A Just built the bridge
so he could get out.

Q@ Where did he build the bridge? A Why,
on Benevue avenue.

Q And is that all he did to improve them? A
Yes, sir.

Mr. Glassner: We rest.

The Court: I do not think that you have
established the jurisdictional fact necessary
to quiet title. Your own evidence does not
show that you have been in peaceable pos-
session. It shows, on the other hand, that
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Alice M. West, further re-cross.

there is a serious objection to your posses-
sion and an acquiescence in that objection,
apparently. A fence was built and torn down,
rebuilt and torn down and never recon-
structed. A complaint was made that the
United States mails were interfered with and
the Recorder of West Orange instructed Mr.
what is his name—Oeding to take down
the barricades and they were taken down. I
will dismiss the bill.

Mr. Glassner: Your Honor please, will
your Honor hear me on that?

The Court: Yes; of course.

Mr. Glassner: I think either Mr. Oeding
has not made himself clear or I don’t recall
his testimony. Mr. Oeding’s testimony in
reference to the Recorder’s dispute was this:
Not that he took them down at the Record-
er’s request or by the decree of any Court;
he took them down by virtue of an agreement,
and I have shown very clearly that these
lanes which were used by the adjoining own-
ers were used by the permission of the own-
ers of the middle tract. The question in-
volved is the ownership of the middle tract.
They claim dedication in their answer and
they claim the property has been changed.

The Court: That may all be, but the juris-
dictional fact for a bill to quiet title is
peaceable possession, and there is no peace-
able possession, in my opinion.

Mr. Glassner: Your Honor can say that
the center part was subject to easement, if
to all appearances it was in the peaceable
possession of Mr. Oeding.
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The Court: I am not stating anything. I
am simply saying that you ask a bill to quiet
title on this entire tract. At least some of it
has been in dispute and therefore I do not
think that this remedy will lie.

Mr. Glassner: Your Honor will allow me
an exception?

The Court: You do not have to have an
exception. You can take an appeal.

October 14, 1925.

Transecript of shorthand notes of testimony
taken in the above-entitled cause before his
Honor, Alonzo Church, Vice Chancellor, at
the Chancery Chambers, Newark, New Jer-
sey, in the presence of Richard M. Glassner,
Esq., (by Merritt Lane, Esq.) for complain-
ant; Alfred J. Grosso, Esq. for defendant.

The Court: Well, now, what is this case?

Mr. Lane: It is a continuation of a hear-
ing, if the Court please, which was heard be-
fore your Honor on the 3rd day of Novem-
ber, 1924, Oeding against Schweinler, and
after taking the testimony of the complain-
ant your Honor originally—

The Court: I remember the case.

Mr. Lane: —said your Honor would not
dismiss the bill because there was not peace-
able possession shown, and afterwards, at the
request of counsel, the matter was reserved
for briefs and after the briefs were submit-
ted, your Honor then reopened the case and
set it down for today for hearing. I think
the complainant had concluded with the ex-

Discussion.

ception of offering the tax bills which had
been paid on this plot of ground referred
to and those bills I offer.

Mr. Grosso: If your Honor please, that
1s not my understanding of the matter. My
understanding is the case was dismissed and
this is a rehearing. I do mnot understand
that this is a new case. It is a rehearing.
It 1s not a continuation of the hearing—of
the former hearing, that hearing having been
dismissed.

Mr. Lane: It is a rehearing. I do not
understand the word ‘‘rehearing’’ if counsel
means we have to start anew, and I don’t
understand the case is dismissed until the
decree is filed.

The Court: I do not think it is necessary
to start in anew. We have the testimony
heretofore taken and you were in court and
cross examined.

Mr. Grosso: Yes, sir.
The Court: Well, I do not feel like going

all over it again. There is no sense in that.
Just add on to what we have got.

Mr. Lane: Do you want to look at these
tax bills? Those are tax bills of the prior
owners,

The Court: I must admit I am a little
vague about this. Wasn’t this a case of a
strip of land with a street on each side of it
or something?

Mr. Lane: This is a case where originally
the land was in solid ownership, single
ownership; subsequently various portions of
1t were sold off, leaving a strip between the
portions sold off—all of the portions sold off,
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allow me to state, fronting on a public street
one hundred feet in width and also one strip
on one side; that the entire strip was sold
to our predecessors in title and came down
to us and we have been, as we claim, in
peaceable possession of that strip of land,
and we ask that the title be cleared. We had
nothing to do, as a matter of fact. Our case
was sufficiently made out when we produced
our deed and when we showed that we were
in peaceable possession; the burden was then
on the other side.

The Court: What cloud do you desire to
have lifted from the title?

Mr. Lane: They claim, as set up in the
bill and also set up in their answer, that the
one hundred foot strip, in the first place, is
a dedicated street and that they have the
right, as members of the public, in that
street; secondly, they claim a private right
to easement over that one hundred feet.

The Court: All right. Now we will go on
then. You rest, do you?

Mr. Lane: We rest with the produection
and offer of the tax bills. ’

Mr. Grosso: Your Honor please, I object
to the tax bills being introduced in evidence,
because there is no way of determining
whether these tax bills are upon the premises
in question. The complainant owns two par-
cels of land, one on which there are houses
erected, title to which we do mnot dispute.
We claim no right in that part on which his
house is erected. The other is a strip of
land one hundred feet wide, extending from
Northfield Road to Benvenue avenue. In
that we do dispute his titlee. We have no
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block numbers or lots. I object to the in-
troduction of the tax bills in evidence until
it is shown that they affect the premises
in dispute.

The Court: T think that is reasonable, of
course.

Mr. Lane: I offer them subject to being
connected up by producing the official tax
map. If they do not affect this property in
question, of course, they are immaterial, but

I reserve the right to offer the tax map and

show that they do affect this property on
their face.

The Court: T will receive them with that
understanding.

(Bundle of papers marked Exhibit C. 1.)

Mr. Grosso: May it please your Honor,
I again move to dismiss the proceedings on
the ground that there was not, as I recall—
(interrupted). '

Mr. Lane: Wait a minute. 1 do not like
to listen to a motion to dismiss, if it is going
to be a thorough waste of time. As I under-
stand it, this Court will not dismiss on the
complainant’s case, unless the defendant
rests. If the defendant rests, that is one
thing. There is no non-suit in equity.

The Court: No. You can put in your
evidence or you can— (interrupted).

Mr. Grosso: As I understand the proced-
ure in a suit of this nature, the first ques-
tion which is tried is the question of juris-
diction. Then, if the Court decided that the
complainant has established the jurisdie-
tional facts, then another date is set for the
hearing of the rest of the case.
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Vice Chancellor Stevenson in the case of
Fittichauer against the Metropolitan Fire-
proof Company outlined procedure in a suit
of this nature, and he goes on to say: ‘“If the
complainant files his bill and then finds its
allegations strietly to the statutory require-
ments, merely setting forth the names of the
persons who deny or dispute his title, or
claim to own the land or any interest therein,
or hold any lien or encumbrance thereon,
and calling upon the persons so named ‘To
set forth and specify’ their titles or claims,
all difficulty about the taxes, it seems to me,
would be avoided, and several anomalous
features of the practice which has so far pre-
vailed would disappear. The defendant, if
he desired to dispute the jurisdictional faects,
could do so by an appropriate pleading. If
the Court decided the issue so presented in
favor of the defendant, that would be the
end of the controversy. 1f the Court, how-
ever, found against the defendant at this
issue, the order would be, as in the case of
overruling a plea, that the defendant should
answer over, and thereupon the defendant
would file his affirmative pleading as
preseribed by the statute, setting forth his
title or claim, and thereafter the proceeding
would follow as above indicated.

““Under the practice which seems to have
become established and is sustained by the
cases above cited, the defendant’s answer is
split in two. The Court first tries the juris-
dictional question which the answer raises,
and if the result is not averse to the com-
plainant, the Court holds a further final
hearing, in which that part of the answer
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which sets out the élaim or title of the de-
fendant is for the first time noticed and
disposed of.”’ '

Then, if that is the practice, I will put
my witnesses on the stand to furnish the con-
trol of the jurisdictional facts, and then after
that has been disposed of, as I understand
it, the Court will fix another date for hearing
of our title.

The Court: I thought I was going to hear
the whole thing now.

Mr. Lane: I do not understand—are you
through?

Mzr. Grosso: Yes.

Mr. Lane: I do not understand, if the
Court please— (To Mr. Grosso:) Let me see
that case for a moment. This is the first
intimation that we had of any such prac-
tices in cases of this kind, and I do not
know that there is anything in any of the
books, except this opinion of Vice Chancellor
Stevenson’s which has just been read.

The difficulty with it is that the Vice
Chancellor is thinking, apparently, of two
things. Under the practice which was then
in vogue in 1905, if the defendant in any
suit in equity desires to raise a single ques-
tion which will oust the jurisdiction of the
Court he might, in 1905, do it by way of a
plea. If he did it by way of a plea, the
Court would then hear his plea and, if the
pleas were overruled, judgment went for the
complainant, unless the Court in its discre-
tion should permit the defendant to answer
over. When the defendant filed a plea, he
took a chance. Now, when the new practice
was adopted—the provision is in the new
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practice that advantage can be taken of the
same facts and might be taken by a plea in
an answer, but under the decisions, under the
practice it is specifically stated that if you
desire to take advantage of those matters
either by way of demurrer, which ordinarily
would be taken by way of demurrer, or by
way of plea, you must so specify in your
answer.,

The answer in this case fails to assert this
alleged lack of jurisdiction, as if a plea had
been filed and they have joined issue upon
the merits. The result of that is that we are
here at this time upon a trial of the entire
issue and not in piece-meal hearings. More-
over, this case, before Vice Chancellor Stev-
enson, arose upon a demurrer to the hill.

The Court: It seems to me that, without
going into the technicalities of this matter,
it would save the time of Court and counsel
and witnesses, if we heard the whole shoot-
in’-matech today. As far as the jurisdictional
question is concerned, of course, I should
have to read that testimony over again. I
think counsel have submitted briefs as to the
jurisdiction and I must have decided that
there was jurisdiction, or else this hearing
would not have come up.

Mr. Grosso: There was no brief submit-
ted by me, your Honor. We had an in-
formal discussion with your Honor after
the hearing, and your Honor requested the
complainant to file a memorandum, if he
felt that you were in error in dismissing the
bill. That memorandu<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>