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BILL OF COMPLAINT. 

Filed July 11, 1924. 

In Chancery of New Jersey 
To His Honor, Edwin Robert Walker, Chancellor 10 

of the State of New Jersey. 

Complainant Albert Oeding of the Township ; 
of vV est Orange, in the County of Essex and 
,State of New Jersey, respectfully shows that: 

1. On April 21, 1919, 1\1.athias W. Parsons 
and Emelyn W. Parsons, his wife, conveyed to 
complainant, for a full and valuable considera-
tion, by warranty deed, in fee simple, the follow-
ing described lands and premises in the Township 2 0 
of West Orange, in the County of Essex and 
State of New Jersey: 

BEGINNING in the Northerly line of North-
field Avenue at its intersection by the West-
erly line of the premises conveyed by Wil-
liam J. A. Fuller and wife to Jacob Wick, 
Jr., by Deed dated March 31st, 1879, and 
recorded in the office of the Register of said 
County in Book F 20 of Deeds at page 112; 
running thence North fifteen degrees three 3 0 
minutes West along said Westerly line of 
said premises and the Westerly lines of 
premises conveyed by said William J. A. 
Fuller and wife to Otto W. Loeffler and to 
Rose Eytinge Butler respectively, by two 
Deeds dated respectively September 30th, 
1879 and April 7th, 1877 and respectively 
recorded in said Register's office in Book P 
20 of Deeds on page 384 and Book I 19 of 
Deeds on page 30 to the Southerly line of 
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Bill of Complaint. 

Benevenue A venue; thence running ,v esterly 
along said Southerly line of Benevue Ave-
nue following the several courses thereof to 
the intersection of said Southerly line of 
Benevenue A venue by the Easterly line of 
the premises conveyed by said William J. A. 
Fuller and wife to George W. MacMillian 
by Deed dated February 1st, 1878 and re-
corded in said Register's office in Book Q 
19 of Deeds at page 309; thence South fifteen 
degrees three minutes East along said East-
erly line and the Easterly line of premises 
also conveyed by said William J. A. Fuller 
and wife to said Otto W. Loeffler by · said 
Deed dated September 30, 1879 and recorded 
in said Register's office in Book P 20 of 
Deeds at page 384 as aforesaid to the North-
erly line of Northfield A venue; and thence 
Easterly along said Northerly line of North-
field A venue following the several courses 
thereof to the place of beginning, being part 
of the premises conveyed to said ,villiam J. 
A. Fuller by William ,v. Hurlbut and wife 
and Joshua Sayer and wife by Deed dated 
November 20th, 187 4 and recorded in said 
Register's office in Book W 17 of Deeds at 
page 575. Being the same premises con-
veyed by Leon Ahbett and others, as execu-
tors of and trustees under the Last Will and 
Testament of William J. A. Fuller, to 
·Charles A. Soper, by Deed dated December 
12, 1892, and recorded in the office of the 
Register of_ Essex County, New Jersey, on 
the 17th day of December, 1892, in Book G 
27 of Deeds on pages 314 and 136. 

Also in and to ALL that certain lot, pieces 
or parcel of land, with the buildings and in1-
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Bill of Complaint. 

provements thereon erected, situate, lying1 
and being in the Township of West Orange, 

· in the County of Essex, and State of New 
Jersey; bounded and described as follows: 

BEGINNING at the Southeasterly corner of 
land late of William J. A. Fuller, deceased 
at its intersection with the land formerly of 
W. W. Hurlbut, deceased; thence running 
Southerly along the Westerly line of land 
late of said Hurlbut, South fifteen degrees 
three minutes East eighty feet more or less 
to the Northerly line of land formerly of 
Jacob "\Vickes, Jr.; thence Westerly along 
the said Northerly line of land formerly of 
said Wickes South seventy-four degrees fifty-
seven minutes West one hundred and twenty-

10 

five feet; thence parallel with the first named 2 O 
line North fifteen degrees three minutes 
West eighty feet more or less, to the South-
erly line of said land late of said Fuller; 
thence Easterly along said Southerly side 
of said land late of said Fuller North seventy-
four degrees fifty-seven minutes East one 
hundred and twenty-five feet to the point or 
place of BEGINNING. Being a portion of the 
san1e .premises conveyed by Pierce J. Mur-
phy to Stephen J. Willets by Deed dated 
July 28, 1884, and recorded in Liber H 22 of 
Essex County Deeds, pages 320 and 321, and 
conveyed to the said Charles A. Soper, de-
ceased, by Isabella W. Willaims, widow, by 
Deed recorded in the office of the Register 
of Essex County on April 2, 1886, in Book 
X 22 of Deeds, pages 584 and 585. · 

TOGETHER with all right, title and interest, 
if any, of the parties of the first patt of, in 

30 

and to any land lying in the bed of any 4 0 
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street, road or avenue opened or proposed 
in front of or adjoining said premises to the 
center line • thereof. 

The said dee~, having been first duly acknowl-
edged and the certificate of acknowledgment duly 

10 endorsed thereon, was, on June 7, 1918, duly 
recorded in the Register's office of the said 
County of Essex in Book T 61 of D·eeds for said 
county, on pages 110 to 115. 

2. Complainant has, ever since the recording 
of said deed, been in the peaceable possession of 
the lands therein described, and has always 
claimed and does now claim to own the same. 

3. Complainant's title to said land s or to 
some part thereof is denied and disputed by 

20 Josephine N. Schweinler, Edward E. Williams, 
Wilfred White and Harriet White, Stephen Rid-
dle and Virginia Riddle, _Joseph H. Tyms and 
John 0. Olstead, who claim to own the same or 
part thereof, or some interest th~rein, or to hold 
some lien or encumbrance thereon. 

4. No suit is pending to enforce or test the 
validity of the title, claim or encumbrance of the 
parties named in paragraph three (3). 

3 o Complainant is without adequate remedy in 
the court of law and therefore prays: 

1. That Josephine N. Schweinler, Edward E. 
·yvilliams, Wilfred White and Harriet White, 
Stephen Riddle and Virginia Riddle, Joseph H. 
'ryms and John 0. Olstead named in paragraph 
three (3) who are the defendants in this suit, 
may answer this bill of con1plaint and each state-
ment therein made. 

2. That the said defendants may set forth and 
40 specify their several titles, claims or encun1-
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Answer. 

brances to or upon the lands and premises here-
inbef ore described and how, and by what instru-
ment the same is derived or created. 

3. That the rights of all the parties to this 
suit, in and to the lands hereinbefore set forth 
may be fixed and settled by this court, and that 
complainant may be decreed to have a perfect 
title thereto, and the said defendants can have 
no estate, interest, or right in, or encumbrance 
upon said lands or any part thereof. 

4. That a writ of subpoena may issue, com-
1nanding the said defendants to answer this bill 
of complaint and to abide by such decree as this 
court may make in the premises. 

ANSWER. 

Filed August 18, 1924. 

The joint and several answer of the defend-
ants Josephine N. Schweinler, Edward E. Wil-
liams, Stephen Riddle and Virginia Riddle and 
Joseph I-I. Tyms. 

These defendants jointly and severally answer-
ing the bill of complaint in the above cause, say 
that: 

1. Paragraph one is admitted. 

2. Paragraph two is admitted insofar as it 
relates to the tract of land secondly described in 
the complaint, but denied as to the first described 
trnct in said complaint. 

3. Paragraphs three and four are admitted. 

4. vVillian1 J. A. Fuller through whom the 
title of the complainant and defendants 1s de-

10 
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rived, became the owner of a tract which included 
premises now owned by the complainant and the 
def end ants, in the year 187 4, and the said Wil-
liam J. A. Fuller did, on or about the said date, 
proceed to -Sell and convey lots lying to the 
northeast and the southwest of the tract first 

10 described in the bill of complaint leaving a strip 
of land in the center of the said tract having a. 
width of 100 feet and running from Benvenue 
avenue to Northfield Road, which said strip of 
land consists of the land described in the first 
tract of the complaint. 

5. The defendants are each severally seized 
of lots adjoining the said tract of land first 
described in the bill of complaint. 

6. On or about the year 1874, the said William 
20 J. Fuller dedicated to the public and granted to 

the predecessors in title of the defendants, rights 
of way over and through two streets, running 
from the said Benvenue avenue to the said North-
field Road and being on either side of the said 
strip of land described in the first tract, which 
said streets have been continuously used by the 
public, by the defendants and their predecessors 
in title ever since the date of the laying out of 
the said tract which was in the year 187 4. 

30 
7. The defendants and the public, by reason 

of the said dedication, are entitled to pas s and 
repass at will over and through the lands de-
scribed in the first tract. 

8. The said streets have been continuously 
,used since the date of the laying out of tbe same, 
openly, notoriously and adversly and the right of 
the defendants and of the public to use the saiue 
has never been questioned or disputed by any-

40 one. 
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Opin.ion. 

SPECIAL REPLICATION. 

Filed October 2, 1924. 

The special replication of the complainant 
filed by leave of court. 

1. Paragraph six is denied. 10 

2. Paragraph seven is denied. 

3. Paragraph eight is denied. 

The defendant joins issue on each and every 
allegation of the answer of the defendant. 

OPINION. 

Filed August 12, 1927. 

CHuRcH, v.-'c. 
Appearances : 
Merritt Lane, Esq., for complainant. 
Grosso, Brundage & Anderson, Esqs., for de-

fendants. 

This is a bill to quiet title to two tracts of land 
therein particularly described situated in the 
Town of West Ora.ng·e. 

The answer admits the allegations as to the 
second tract described, but denies complainant's 
peaceable possession as to the first tract. The 
answer then continues: '' 4. vVilliam J. A. Fuller 

- through whom the title of the complainant and 
defendants is derived, became the owner of a · 
tract which included premises now owned by 
the complainant and the defendants, in the year 
1874, and the said Willia111 J. A. Fuller did, on 

20 

30 

or about the said date, proceed to sell and convey 40 
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Opinion. 

lots lying to the northeast and southwest of the 
tract first described in the bill of complaint leav-
ing a strip of land in the center of the said tract 
having a width of one hundred feet and running 
from Benvenue avenue to Northfield Road, which 
said strip of land consists of the land described 

10 in the first tract of the complaint. 
'' 5. The defendants are each severally seized 

of lots adjoining the said tract of land first 
described in the bill of complaint. 

'' 6. On or about the year 187 4, the said Wil-
liam J. Fuller dedicated to the public and granted 
to the predecessors in title of the defendants, 
rights of way over and through two streets, run-
ning fron1 the said Benvenue avenue to the said 
Northfield Road and being on either side of 'the 

20 said strip of land described in the first tract, 
which said streets have been continuously used 
by the public, by the defendants and their pre-
decessors in title ever since the date of the lay-
ing out of the said tract which ,was in the year 
1874. 

"7. The defendants and the public, by reason 
of the said dedication, are entitled to pass and 
repass at will over and through the lands de-
scribed in the first tract. 

3 0 '' 8. The said streets have been continuously 
used since the date of the laying out of the sanie, 
openly, notoriously and adversly and the rights 
of the defendants and of the public to use the 
san1e has never been questioned or disputed by 
anyone.'' 

A plotting was introduced in evidence which 
shows Plots A, B, C, D, E, F, G, and H. In 1874, 
the entire tract was owned by one Fuller. In 
that year he erected eight houses-four on each 

4 0 side of tract H, and opened two roadways on 
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either side from Northfield Road to Ben venue 
avenue. These roadways are still there. Fuller 
died in 1888. In 1892, his executors gave a deed 
to "H" to Charles A. Soper, which recites "and 
the intention of this deed being to convey to the 
said party of the second part all the remaining 
right, title and interest of the said William J. A. 
Fuller to and in said last mentioned pren1ises 
that he had at the time of his death." Soper 
died in 1895, and the property passed by mesne 
conveyances to complainant in 1919. 

The denial of complainant's peaceable posses-
sion is clearly substantiated by the testimony. 
For at least six years last past, residents on 
either side of the tract have used the streets 
running through it. Two of the defendants, 
Tyms and Riddle put letter boxes in front of 
their houses. To this complainant objected. The 
testimony says: "Well, he objected to those letter 
boxes being in there. They were only put in 
there recently for they claim an easement. They 
have no right whatever to put anything perman-
ent in the road, or what they claim is their 
easen1ent to travel in and out of their places." 
Defendants refused to remove the letter boxes. 
There are signs which indicate that the road-
ways are known as '' St. Cloud Place.'' 

Defendant Williams owns two houses on the 
west side of the middle tract. His mother pur-
,chased them in 1884. The owners of cottages 
fronting on tract H get to and fro1n Northfield 
Road and Benvenue avenue over these roadways, 
running through tract I-I. They have done this 
fo-r many years, and there is no other way to 
reach their homes. In 1886, Charles Soper, the 
then owner, erected a fence at either end of the 
tract. This fence re111ained in place about two 
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weeks. It was torn down by Williams, or his 
mother. Williams cultivated the tract lying be-
tween the roadways for five or six years. In 
1905, four hundred and sixty-four feet of two-
inch pipe was laid in the roadway by a water 
company on petition of the people residing on 

10 either side of the tract. Cinders were placed on 
the roadways to make them passable by the 
Town of West Orange between 1916 and 1921. 
Grading with ashes was done in 1917. Defend-
ant Tyms has owned his property on St. Cloud 
Place, one of the roadways, for eleven years. He 
has always used the roadway and can in no other 
way reach his house. He testifies that the road-
ways have been open for forty years to his 
knowledge. Without going into the testimony 

20 any further, it is apparent that these roadways 
have been used by the abutting property owners 
and the public for at least forty years. 

Is the possession of complainant ''peaceable'' 
in order to sustain the jurisdiction of this court 1 

In Shepard v. Nickson, 43 New ,Jersey Equity, 
627, Justice Depue, speaking for the Court of 
Errors and Appeals, said: "Under this statute, 
possession in fact, as distinguished from that 
constructive possession which in ejectment suits · 

3 o arises in virtue of the legal title, is essential to 
the jurisdiction of the Court. The bill contains 
the necessary jurisdictional averment. But the 
defendant having in his answer made denial of 
the possession by the complainant, it was incum-
bent on the complainant to establish that fact 
by proof. There being no proof upon that sub-
ject, I agree with the Chancellor that the suit 
for that reason, cannot be maintained under the 
statute. I also agree with the Chancellor that 
this act was designed for the relief of a class of 

40 
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persons who being in peaceable possession, had 
no means of contesting the adverse claim by a 
suit in due course of law.'' 

'' Peaceable possession,'' under the statute, is 
aefined in Allaire v. ·Ketcham, 55 New Jersey 
Equity 168, as follows: "Has the possession been 
peaceable under the statute. If by peaceable is 
meant quiet and peaceable as to every trespasser 
whether claiming title or not, then the possession 
·cannot be said to have been altogether peaceable, 
for the trespassers whom complainant ordered 
off, disturbed this peaceable possession. But, I 
think the true construction of the statute is that 
the possessi9n must be peaceable as against the 
defendant and further it seems to me, that in 
determining whether the possession as to the 
def end.ant is peaceable, the test must be whether 
the defendant setting up a claim of title, has 
interfered with complainant's possession by an 
act which is suable at law, and suit upon which 
will or may involve the title of the defendant. 
This is the test applied by the courts to the 
tern1 'peaceable' as connected with the acquiring 
of easements by continued and peaceable posses-
sion for twenty years." 

In the case of Barry v. Tunick, 3 New Jersey 
Advance Reports, on page 4 77, a bill was filed to 
quiet title to a certain tract of land in the City 
of Orange. Its averinents exhibited a case with-
in the statute. To the bill each of the defendants 
filed a separate answer severally averring that 
he had an easement of way over the land of the 
complainant and that he and his predecessors in 
title had continuously used this way for a period 
of more than thirty years next preceding the 
filing of the bill as an appurtenant to a tract 
owned by hin1 and adjacent to the land owned by 

10 
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the complainant. A replication was filed by the 
complainant to the several answers, denying the 
existence of these easements of way. A decree 
was entered establishing the validity of the · re-
spective claims of the several defendants and 
perpetually restraining the complainant from in-

10 terfering with the defendants in the enjoyment 
thereof. Complainant appealed from the decree. 
Chief Justice Gummere, speaking for the Court 
of Errors and Appeals said: "Where there has 
been such interference by an act which is suable 
at law, then the possession of the complainant 
is not peaceable within the meaning of the 
statute. The statute is not operative and the 
Court of Chancery is without jurisdiction in 
taking over the subject matter of the litigation. 

20 Jersey City v. Lembeck, 31 New Jersey Equity, 
pages 255, 277. 

"In the present case, the continued user of 
the alleged way by each of the defendants, if 
without legal justification, constituted a series of 
trespasses, for which actions at law would lie in 
favor of the complainant and the judgments in 
such actions would settle the question of the 
right of complainant to hold his land free fro 1n 
the further use thereof by the respective defend-

3 0 ants. The complainant's possession, therefore, 
not being peaceable within the meaning of the 
statute and he having a con1plete ren1edy at law 
for the alleged illegal acts of the several defend-
ants, Court of Chancery was without jurisdic-
tion to try and determine the legal title to the 
easement in dispute and the bill of complaint 
should have been dismissed for this reason.'' 
Penrose v. Absecon Land Con1pany, 94 New J er-
sey Equity, page 436. 

13 
Final Decree. 

l\1y conclusion is that as to the tract described 
a_s ''First'' in the bill, the complainant's posses-
sion has not been peaceable and therefore this 
court has no jurisdiction and the bill should be 
disn1issed. 

I will advise a decree accordingly. 

FINAL DECREE. 

Filed September 13, 1927. 

This matter coming on to be heard in the 
presence of :Merritt Lane and Richard M. Glass-
ner, of counsel with the complainant and Grosso 

' ' 

10 

Brundage and Anderson, of counsel with the 
defendants, Josephine N. Schweinler, Edward E. 20 

Willia.ms, Stephen Riddle and Virginia Riddle, 
Joseph H. Tyms and John 0. Olstead, and final 
hearing having been had on the bill, answers 
and replication, and the arguments of the re-
spective counsel having been heard, and the 
Chancellor having considered the same and it 
appearing to his satisfaction that the complain-
ant has not been in peaceable possession of the 
lands and premises firstly described in the bill 
of complaint; 3 0 

And it further appearing that complainant has 
been in peaceable possession of the lands and 
premises secondly described in the bill of con1-
plaint and that con1plainant 's title to the sarne is 
not denied or disputed; all of which is admitted ' 
in the answers of the defendants filed in this 
cause. 

It is, therefore on this 13th day of September, 
1927, ORDERED, ADJUDGED and DECREED that as 

40 
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to the lands and premises firstly described in the 
bill of complaint, this court has no jurisdiction, 
and that with respect · to the same, the bill of 
complaint be and the same is hereby dismissed. 

And it is further ORDERED, ADJUDGED and DE-
·cREED that the said defendants have no estate or 

10 interest in or encumbrance upon the said lands 
and premises secondly described in the bill of 
complaint. 

It is further ORDERED, ADJUDGED and DECREED 
that costs in favor of the answering defendants 
be taxed against the- complainant herein and that 
·Messrs. Grosso, Brundage and Anderson, solici-
tors of the defendants, Josephine N. Schweinler, 
Edward E. Williams, Stephen Riddle and Vir-
ginia Riddle, Joseph H. Tyms and John 0. 01-

2 O stead, be allowed a counsel fee of $500, all of 
which costs, counsel fee and disbursements shall 
be paid by the complainant herein. 

30 

40 

Respectfully advised, 

ALONZO CH'URCH, 
Vice-Chancellor. 

E. R. WALKER, 
Chancellor. 
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NOTICE OF APPEAL. 

Filed November 2, 1927. 

The complainant hereby appeals from so much 
of the final decree made in this cause on the 13th 
day of September~ 1927, by his Honor, Edwin 
Robert Walker, upon the advice of his Honor, lO 
Alonzo Church, Vice-Chancellor, as orders, ad-
judges and decrees that as to the lands and 
premises firstly described in the bill of com-
plaint the Court of Chancery had no jurisdiction, 
·and with respect to the same the bill of com-
plaint be and the same is dismissed, and as 
orders, adjudges and decrees that costs in favor 
of the defendants be taxed against the complain-
ant and that there be allowed a counsel fee of 
$500 to defendants' counsel, to the Court of 20 
Errors and Appeals in the last resort in all 
causes. 

Dated, November 2, 1927. 

RICHARD M. GLASSNE •R, 
Solicitor Qf Complainant. 

MERRITT LANE, 
Of Counsel. 

I conceive there is good cause for appeal in 30 

the above-stated cause. 

MERRITT LANE, 
Of Counsel with Complainant. 

40 
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PETITION OF APPEAL. 

Filed November 7, 1927. 

To the Honorable the Cowrt of Errors and Ap-
peals in the last resort in all causes. 

The petition of Albert Oeding, the appellant 
in the above-stated cause, respectfully shows 
that your petitioner finds himself aggrieved by a 
final decree made in the Court of Chancery, by 
his Honor, Edwin Robert Walker, Chancellor of 
the State of New Jersey, bearing date the 13th 
day of Septen1ber, 1927, in a cause wherein Al-
bert Oeding was complainant, and Josephine N. 
Schweinler, et als., were defendants, in this re-
spect, to wit: that the said µecree orders, ad-

2 0 judges and decrees that as to the lands and 
)premises firstly described in the bill of complaint 
the Court of Chancery had no jurisdiction and 
that with respect to the san1e the bill of com-
plaint be and the same is hereby dismissed; and 
in this respect, to wit, that the said decree orders, 
adjudges and decrees that costs in favor of the 
answering defendants be taxed against the com-
plainant, and that there be allowed a couns el 
fee of $500 to defendants' counsel, and your peti-

30 tioner humbly appeals from those portions of the 
decree of the Chancellor which decrees as afore -
said upon the ground that the same is erroneous 
for that the Court should have held that the 
Court of Chancery had jurisdiction to settle the 
rights of the complainant and defendants in the 
lands and premises firstly described in the bill 
of complaint, and the said court should have 
fixed and determined the rights of the complain-
ant and the rights of defendants, if any, in said 

40 lands and premises and if the Court had de-
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termined that the complainants were entitled to 
any easement or right of passage over said lands 
and premises, then the Court should have de-
termined the extent of said easement and right of 
way or passage and should finally have settled 
all of the rights of co1nplainant and defendants 
in, to or against said lands and premises and 
. ' ' 1n any event, the Court should have determined 
the right of said complainant in and to so much 
of said lands and premises firstly described in 
the bill of complaint in which defendants claimed 
no right, title or interest, and your petitioner 
submits that the Court erred in holding that the 
possession by the said complainant of the said 
lands and premises first described in the bill of 
complaint was not sufficient to confer upon the 
court jurisdiction to settle and determine the 
rights of complainant and defendants in said 
lands and premises or in some portion thereof. 

And your petitioner further submits that the 
order and decree of the Court adjudging that 
costs be taxed against the complainant in which 
taxed costs should be included a counsel fee of 
$500 to defendants' counsel is erroneous for that 
the decree should have settled the rights of the 
parties and no costs or counsel fee should have 
been allowed to defendants, but, on the contrary, 
costs and counsel fee should have been allowed 
to complainant. 

Your petitioner therefore prays that the said 
~ecree of the said Chancellor may be, in the par-
ticulars afore said, reversed, set aside and for 
n~thing holden, and that the record n1ay be re-
mitted to the Court of Chancery to fix and de-
tern1ine the rights of con1plainant and defend-
ants in and to the lands and premises :firstly 
described in the bill of complaint in n1anner as 

10 
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this court shall direct, or that this court, upon 
the ~ecord, shall determine said rights and in-
terests and that the case be remitted to the Court 
of Chancery to carry the opinion of this court in-
to effect, and that costs in the court below and 
in this court be allowed to complainant, together 

10 with a reasonable counsel fee in the court below. 
And that your petitioner may have such relief 
in the premises as to this Honorable Court shall 
seem meet. 

RICHARD N. GLASSNER, 
Solicitor of Appellant. 

ME·RRITT LANE, 
Of Counsel with Appellant. 

Formal answer filed. 
20 

30 

40 
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Albert Oeding, direct. 

TESTIMONY. 

IN CHANCERY OF NEW JERSEY. 

Monday, November 3, 1924. 

Between 

ALBERT OEDING, 

Complainant, 
and 

JOSEPHINE N. SCHWEINLER, 

Defendant. 

Transcript of shorthand notes of testimony 
taken in the above-entitled cause before his 
Honor, Alonzo Church, Vice-Chancellor, at the 
Chancery Chambers, Newark, New Jersey, in the 
presence of Richard M. Glassner, Esq., for com-
plainant; Alfred J. Grosso ·, Esq., for four de-
fendants. 

ALBERT OEDI1\rG, sworn for complainant. 

Direct examination by Mr. Glassner. 

Q ~1:r. Oeding, you are the complainant in 
this suit 1 A Yes, sir. 

Q And you are the owner of land described 
in your bill of complaint 1 A Yes, sir. 

Q I show you what purports to be a deed from 
:Niatthias W. Parsons and others to Albert Oed-
ing, dated April 21, 1919, and recorded in the 
office of the Register of Essex County on June 
7, 1919, and ask you whether that is your deed 
to the property1 A Yes, sir. 

10 

20 

30 

40 



0 

Aber 

r. 
ee 

o yo 
o::. a~r + e e e me .... rac+. oth .... 

o o :~a :e+: o e s : .... correc- . 
A Tes. s: ..... . . e on m posse:s o 

Ye:. 
In eaceab e o:sess_o 

.,. .... - all ...... . 

ro::.:: e:ca 1 

The 

e lli! 

If a Il!fil! 

- ~= -~ 0 

.AJberf Oeding ctu:::::. 

Mr. 
peaeeab ..... e 

eclino-. -r-o 
• 

21 

ate p o erec a 
. · c L de:_cri JOO in that ::: 

a+~empt o erect a "e ce 
- o. 

ere a+-a 

"I" on did o • _ -o. 

ha7e i-. e&.,., · n 
the:e t act:. 

a red su e nm er o .... a: tract 

hoo 

- H! A. Yes. 

So yo 

e :ac\ peop e 
::o you o · er +-h.a 

.... e e:rrhbo -
A_ Y es. 

a.e + be . Oi.c e~ peacea e .... o:::se.::..-

Mr. ~las:: er: I objec--- o ha .... as a ea -

a+ E 

, ""l)trtv a he 
..L • 

confuii:. my 
ma 

I 
ean: a e h e an. 

onlcn '- cal -hem 
ere. 3-
I .oul 

Yo ca t e la es. A Yi:--s. srr. 
And i: .... h re one o each · ae o_ ~ms - ac: 
' f...:=. - r ..:1. -- ::: • 

a 

Thy a 
H lo 

A_bou- · 
d 

-ho::e lane-:: us d . 

-- -ha on ~a 
I an.=.w-r a- qu 

• 

nsc..d. 
r. :::.ding - - . 

2 

9 
•J 



22 

Albert Oeding; cross. 

The Court: No ; just answer the question, 
• yes or no. 

A Yes ; used by the people on both sides of 
the lot. 

Q Had they been used by anyone else, by 
10 the public? A Yes; perhaps so. 

20 

30 

40 

Q Have you ever objected to the use of the 
streets to anyone? A Yes. 

Q To whom? A To the public at large. 
Q In what way, in what manner have you ob-

jected to the public at large? A I have erected 
two signs that these ·were private roads, no 
thoroughfare. 

Q Where are the signs erected? A On both 
ends of the streets. 

Q Now, in the street or in this center portion? 
A They were on my ground, on both ends. 

Mr. Glassner: Your Honor, please, I ob-
ject to this line of questioning on the ground 
that all that is necessary in order to main-
tain every bill to quiet title is ownership and 
possession. I move that the question be 
stricken out. 

The Court: I will overrule your motion, 
because the act '' Quia timet '' expressly says 
that the bill won't lie unless the com-
plainant alleges and prays peaceable pos-
session-peaceable possession. Now, the 
whole theory of a bill to quiet title is that 
this man is in peaceable possession but be-
cause he fears to translate the Latin words-
because he fears that somebody may chal-
lenge his title he brings them into court and 
says, "Now tell the Court what your com-
plaint is so that it may be settled," and 

• 

23 
Albert Oeding, cross. 

peaceable possession is jurisdiction of fact 
on a bill to quiet title . 

The Witness: Your Honor, please-
The Court : No, no. Answer the questions 

of counsel. 
The objection is overruled. 

Q Now, you say that you put two signs there? 
A Yes, sir. 

Q And in spite of the fact that you put the 
signs there, the public and the people in the 
neighborhood continued to use those lands f A 
No. 

Q They did not? A It happened this way: 
I was summoned to court down in the Town of 
West Orange-

Q Answer my question. A Yes. 
Q Did the public continue to use those streets, 

in spite of the fact that you put signs there? .A. 
No. 

Q They did not? A No. 
Q Aren't the streets being used now? A 

Yes. 
Q Oh, they are? A They are. 
Q And are the signs still there? A No. 
Q Oh, they are not there? 

The Court : Why aren't they there? 

Q Why aren't they there? A I was sum-
moned to court in the Town of West Orange to 
show what it n1eant. The first thing that hap-
pened the letter carrier stopped coming through 
there. I built a bridge there and the signs were 
erected for the purpose of warning the public 
that they were trespassing on private grounds. 
The letter man stopped delivering mail-wanted 
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Albert Oeding, cross. 

to know what those signs meant. The postmaster 
of Orange, Mr. Moriarity, came up to find out 
what the signs meant, and I told him it meant 
what it said, that this was my ground. Well, he 
said, "You are stopping the United States mail." 
I said, "No." Well, he said, "If it is private 

10 ground, then you are stopping the mail, if you 
put up any signs.'' I said, ''No; I haven't 
stopped you; the roads are still open, no fence 
across there." In fact, I built the bridge so I 
could get in and out. I couldn't get in and out 
that cut before. I was summoned to court to 
show what the signs meant and I told them they 
meant what they said. I was paying taxes for 
one hundred feet across, which takes the entire 
tract from house line to house . line, and I asked 

2.0 him who made the charge and the Recorder of 
West Orange told me that there was not any 
specific charge just now, but he says, '' I want 
you to take down the signs,'' and I asked for 
what reason and he said, "Well, they don't mean 
what they say." "Well," I said, "I won't be 
responsible for anybody that is hurt in that 
property." So he said, "Well, I want you to 
take them down.'' I says, ''Well-'' I asked 
him the authority he had to tell me to take the 

30 signs down, which was only meant for a warning. 
He says-and I said that J\1:r. Timms and Mr. 
Ridell put in letter boxes in my ground, five 
feet or six feet away from the house line, and I 
says, "Well, I object to those letter boxes being 
in there. They only were put in recently, for 
they claim an easement; they have no right what-
soever to put anything permanent in the road, 
or what they claim is their easement, to travel 
in and out their places." "Well," he said, "this 

40 is just a gentleman's agreement.'' Either-

25 

Albert Oeding, cross. 

'' You take down the signs and they will take out 
their letter boxes.'' I said, '' All right; I can 
always be a gentleman.'' As soon as I came up, 
I took down the signs. The letter boxes are 
there today. They absolutely refused to take 
them out. 

Q Now, you say those signs were just put 
there as a warning, because you were afraid 
somebody might get hurt going over those streets. 
Is that why you put the signs there 1 A Yes. 
Because I have to come in and out ,also. 

Q Yes. You were afraid someone might be 
hurt on the street 1 A Yes, sir. 

Q And didn't you assert your rights that 
those streets belonged to you and that no one 
has a right to traverse them 1 A Yes, sir. 

Q Then why did you take the signs down, if 
the property belonged to you 1 A Why, I 
thought it was not necessary, as long as we 
agreed that it was a gentleman's agreement, to 
take the signs down. 

Q Gentlemen's agreement between whom1 A 
Between the Recorder of West Orange and the 
neighbors that live on St. Cloud Place and my-
self. In fact, he said, '' I want you to take them 
down.'' 

J\1:r. Grosso: I object to that. 

Q Where is the St. Cloud Place, that you 
speak of, Mr. Oeding 1 A Why, presumably that 
lot up there. 

Q And that is the name of those two streets, 
then, supposed to be streets 1 A I don't know 
who named it that way. 

Q But it is known as St. Cloud Place 1 A 
Yes. In fact, that is the way the sign reads on 
the post. 
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Albert Oeding, re-direct. 

Q There is a sign which would indicate that 
this is the St. Cloud Place? A Yes, sir. 

Q When you first bought the property, Mr. 
Oeding, that center portion was not being taxed, 
was it? A It was. 

Q Are you sure about that? A Yes, posi-
10 tive. 

Q Did you go to the tax collector for the Town 
of West Orange and say, "Why didn't I get a 
tax bill for this center portion" 1 A Why- · 

Q Didn't you ask the tax collector to give you 
a bill for it? A I only asked for a bill when 
the taxes were due. 

Q WI?-at I want to find out is this: Did you 
go to the tax collector and tell him you owned 
that property and that regardless of the fact 

20 that it was being used as a street, you wanted a 
tax bill for it? A No. 

Q You didn't go there and demand a tax bill 1 
A No. 

Re-direct examination by Mr. Glassner. 

Q One more question, Mr. Oeding. A Yes. 
Q What ever came of that dispute which you 

had with the postal department? A Well, 11:r. 
30 Moriarity says, "Well, all right, we will see 

about this," because the letter man used to come 
through on Willian1ses side of the street, and on 
account of the condition of the street-(inter-
rupted). 

40 

Q I want to know what became of the dis-
pute. Did a government inspector come there? 
A Yes. I will explain that. 

Q All right. Yes. Go ahead. A So when I 
made the bridge, he came through on our side of 
the lot because that street was in a better con-

27 
Albert Oeding, re-direct. 

dition, so, immediately upon the letter man com-
ing through on our side, Mr. Timms and Mr. 
Ridell put their letter boxes about five or six 
feet out from their house line so he could de-
liver mail into those houses, in front of the 
house. Then about a week after, or so, Mr. 
Moriarity came up and said, "J\!Ir. Oeding-" 

Mr. Grosso: Your Honor please, I ob-
ject to this. I object to these questions. I 
think they are immaterial and irrelevant. 

The Court: I will allow it. 

A (Continuing.) Mr. Moriarity showed me a 
!etter ~hich he had gotten from Washington, say-
ing-

The Court: No. Do not-
11:r. Grosso: I object. 
The Court: Do not say what is in the 

letter. We cannot extend this indefinitely. 
The Witness: That is what he told me. 

So it said-
The Court: No. Do not say what was 

in the letter. 
Mr. Grosso: I object to what was told to 

him. 
The Court: I-Ie showed you a letter and 

then what happened 1 
The Witness: He told nm that-
11:r. Grosso: I object. 
The Court: Yes; I will ~ sustain the ob-

jection. 
The Witness: It said in the letter-
The Court: I don't want to know what is 

in the letter. 
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Albert Oecling, re-dir 'ect. 

Q Just say what termination came of the 
dispute. Was your right in the lands admitted 
by the post office department, or w.asn't it 1 A 
No. He told me that the only way he could go 
through there was by permission of . Oeding. 

Q1 Didn't they admit possession of the land 1 
10 A Yes. 

20 

30 

• 
Mr. Grosso: I object and ask it be 

stricken out. 
The Court: Yes. Strike it out. 
Mr. Glassner: I want to prove by Mr. 

Smith the chain of title. 
~1r. Grosso : If you will let me look at 

the title. Is it for the purpose f proving 
the title in Oeding 1 

Mr. Glassner: For the purpose of prov-
ing the title in Oeding, and the fact of the , 
taxes being paid right straight along for a 
good many years and rebutting some of the 
statements you made of your intentions. 

The Court: Have you a search, Mr . 
Grosso1 

Mr. Grosso: I have a search, but I 
haven't the title. I am still looking over the 
search to see if it is- I will consent to the 
admission of this abstract into evidence. 

Mr. Glassner: I will offer it. 
Abstract marked Exhibit C. 2. 

29 

William S. TVensley, direct. 

WILLIAM S. v\7ENSLEY, sworn for the com-
plainant. 

Direct examination by Mr. Glassner. 

Q Where do you live, Mr. W ensley 1 A 288 
Park avenue, Newark. 

Q Were you at one time an owner of this 
property in question? A I was an owner of 
one-sixth of the property. 

Q And when was that? A In June, 1907, 
I became the owner there and was part owner 
until-

Q Mr. Wensley, what are you reading fron11 
A I am reading from a men1or.andum because I 
do not want to trust to my memory. I prefer 
the memorandum, which is absolute; it is not a 
question of memory; it is a question of fact. 

Mr. Grosso: I object to reading fron1 any 
memorandum. 

The Court: I will sustain the objection. 

Q Mr. W ensley, can you tell us accurately, 
of your own recollection, exactly what date you 
became one-sixth owner 1 A June, 1907. I 
can't tell the date in June. It is a matter of 
record . . 

Q And from whom did you get your title? 

The Court: That is also a matter of 
record. Isn't it in the search? 

Mr. Glassner: I think it is. 
The Witness: The search has been in -

troduced in evidence. 
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Q For how long were you the owner 1 A 
Until 1918. 40 
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William S. Wensley, direct. 

Q Until 19181 A ,Vhen I sold it to Mr. 
Oeding. 

Q Now, did you, during that perio<), pay the 
taxes on the property 1 A I personally paid 
the whole tax, at least one year; my wife paid 
the whole tax, at least one year and some others 

10 and then collectively it was paid. May I ex-
plain what was said by the other side, sir 1 

The Court: No. 
The Witness: As to how the tax was not 

paid1 
The Court: No. 

Q Do you know whether or not the tax had 
been paid for the year preceding the year that 

20 you acquired the title1 A It had not. 
Q It had not been paid 1 A No, sir. 
Q Do you know why 1 A Through the 01nis-

sion of the tax office. I went- I wrote to the 
tax office-

Mr. Grosso: I object to that, your Honor. 
The Court: I will sustain the objection. 

Q During the time that you were the owner 
30 what use was that land put to1 A I think-

while I was owner1 
·Q Yes. During the time that you were the 

owner 1 A There was none, so far as I know. 
It was used previously. After Mr. Soper becan1e 
possessor of it-

Q Mr. Soper was the owner before you 1 A 
Mr. So.per was the owner before n1e. 

Q Do yo.u know what use it was put to then t 
A Yes. Two years it was used to plant pota-
toes. I took a lease, or, gave a lease by the 

40 

31 
William S. W e.nsley, direct. 

authority of the owners to a man named Bow-
man, I think the name was, or Bowden, some 
such name, for one dollar to use the center plot 
for potatoes, and I don't know whether he used 
the whole plot or not. He used part of it, any-
how. 

Q And did he plant potatoes theret A He 
planted potatoes. 

Q Did ~Ir. Soper ever use that himself for 
any other purpose 1 A No. 

Q During the time that you were the owner 
did you permit the adjoining owners to- I will 
reframe the question. He was the owner of an 
undivided one-sixth interest, having gotten it 
from the estate of Charles A. Soper. Did you at 
that time permit the adjoining owners to use two 
passages on both ends to pass and repass, going 
to and from their homes 1 A Yes. 

Q Do you know whether or not Mr. Soper per-
mitted them to do that 1 A He had a fence up 
there and it was taken down during the night, or 
partly taken down during the night by some one. 

Q, When was that 1 A I think I wo.uld have 
to state now from guess or recollection. 

Q Give us your best recollection 1 A About 
a year, or possibly two years after he bought 
the property. 

Q That was in 1892, wasn't it 1 A Yes, 
1892. 

The Court: The deed will show. 

Q vVhen was the last time that you saw that 
property up there 1 A I don't recall positively 
but I think about two or three years ago. 

Q Do you recall how wide each of these tracts 
or lanes on both sides of this land were when 
you last saw it f 
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William S. W ensley, cross. 

The Court: You cannot expect this wit-
ness to repeat everything that is in that 
search. That is in the search. 

Mr. Glassner: That wouldn't be in the 
search, the width of the lanes that the 
neighbors were permitted to use in going 
to and fron1 their homes. 

The Court: He can approximate. About 1 
The Witness: A convenient wagon road. 
The Court: Abo.ut-
The Witness: Seven or eight feet, some-

thing like that, is the best guess I can make 
at it. 

l\1r. Glassner: That is all. Cross ex-. amine. 

Cross examination by Mr. Grosso. 

Q Mr. Wensley, were you related to Charles 
A. Soper 1 A I was his son-in-law. 

·Q And you say that he put a fence up 1 A 
Yes. 

Q Where did he put the fence 1 A I-le put 
the fence around the plot. He had it across-as 
I recall it, he had it across all of the road except 

30 possibly over toward what we call the Mac1nil-
lan side, that is the ,Villiams side. It ran fron1 
Benevue avenue to the old Northfield Road. It 
was taken practically most of the front. 

Q; And with relation to this sketch, could you 
show me on this sketch about where the fence 
was 1 A He had the fence down here (indicat-
ing), as I recall it, possibly right there (in-
dicating). 

40 The Court: Indicating Benevue avenue. 

33 

rVilliam S. W ensley, cross. 

The Witness: This is Benevue avenue, 
and running along up to here; I recall that 
about here somewhere there was a cross 
road. • 

The Court: That does not mean anything 
on the record. 

Q Were there fences along here, across here 
(indicating) 1 A As I recall it, the fence was 
up here, not necessarily on this road. There was 
a space, as I said a little while ago-(inter-
rupted). 

Q Was there a fence up here (indicating) 1 
A ,There were two fences up here. 

The Court: What the witness means is 

10 

that the fences included the grass plot, hut 20 
they did not include the two roads, which 
were about eight feet wide. Is that right 1 

The ,Vitness: That is true, sir; except 
there was a gate here, as I recall it, shutting 
off the whole thing, except part of that-

Q That driveway was open 1 A Well, so far 
as I know. I think it was open. 

Q And you say those fences were taken 
down 1 A In the night, by someone adverse to 
him, and he put it up the second time. 

Q How long did the fence stay there 1 A I 
don't know, but probably for some months. 

Q (By the Court.) And both times the 
fence was taken down 1 A Yes. I-Ie never took 
it down. 

Q Do you know who took it down 1 A No; 
but the family had very grave suspicion. 

Q Do you know J\1rs. Williams 1 A I do. 

30 
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34 

Herbert W. West, direct. 

Q And Mrs. Williams was related to Mr. 
Soper 1 A Yes, sir. 

Q
1 

Do you know whether she took the fences 
down f A She probably did not. She had two 
sons, though. 

Q Do . you know whether she ordered-

The Court: I do not think this is im-
portant. ( To witness.) There were no 
fences after that time were there-after the 
second tearing down, no other fence was 
erected, was there f 

The Witness: I believe not. 

Q You say that you are a son-in-law of 1\1:r. 
Soper's and that you had an undivided one-sixth 

20 interest in the propertyf A Yes. 

30 

Q Was that devised to you by will of Mr. 
Soperf A No. That was bought from the 
second eldest daughter. 

Q Oh, you bought t?e sixth from the second 
eldest daughter f A Yes. 

HERBERT W. WEST, sworn for the com-
plainant. 

Direct exa1nination by :Mr. Glassner. 

Q, Where do you live, Mr. West f A I live 
in Mr. Oeding's property, adjoining that lot. 

Q How long have you lived there1 A Since 
1920, about this time of the year. 

Q Since 1920. And do you know how that 
middle tract was used by 1\1:r. Oeding during 
that period f A Why, it was used-the middle 

40 tract was used during that period to store 

35 
H erbert W. West, cross. 

lumber on-particular years- Of course, he has 
some fruit trees he tried to keep alive and get 
some fruit off, and, if I may be permitted I 
lived up there the year previous and I know that 
year he used to raise corn, potatoes and I don't 
remember whether he had much success with 
;potatoes, but he used it as a garden. He farmed 10 
that center part. That was the year before I 
came to live in his house. 

Q Is there lumber stored on that plot at the 
present time f A There is. 

Cross examination by Mr. Grosso. 

Q Nir. West, you say that you live on the 
Oeding property adjoining that lot. Where is 
that Oeding property f A My address is-you 
mean my post office address f 

Q Your post office address f A About forty-
three lots and beginning at number one. 

Q Do you live on any street f 

Mr. Glassner: I object to it. That has 
been ans,vered. 

A I live on a street-or, no, I don't live on a 
st reet. There is a lane, a driveway a passing 
fr om our house down to Benevue avenue or I 

' can go out the other way, I can use that drive-way 
up to Northfield Road-Benevue avenue in the 
periods when trespassers broke down our bridge 
and I am compelled-that road Nir. Oeding built, 
then I go up the driveway apast Mr. Timm's and 
to Northfield. 

Q What do you mean by '' our bridge'' f You 
don't own any land there f A Well, our bridge, 
when you pay rent for a place you kind of con-
sider it in a measure your own. 
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36 

II erbert W. West, cross. 

Q What do they call this land, that you refer 
to1 A Well-

Q Any name 1 A Well, some people call 
it St. Cloud Place. 

Q What do you call it 1 A Gee, I don't know 
as I ever had occasion to call it. 

Q Have you ever referred to that in any com-
munication 1 Have you given that as your ad-
dress 1 A I presume I have. 

Q You say Mr. Oeding farmed this plot. Do 
you mean by that that he farmed the entire ~lot 
of one hundred feet 1 A Why, no; not according 
to my recollection. 

Q What portion of it did he farm 1 A Well, 
as long as I can remember that it was not q~ite 
all space between the roads. I was not paying 

20 very much attention to that property because I 
didn't know Mr. Oeding at that time; I was not 
particularly interested, but I remember the 
things growing there. 

Q He didn't farm the portions that are used 
as roads, did he1 A Not as I remember. 

Q And how much lumber has he stored 
there 1 A Oh, gee, I don't know. I am not a 
lumberman; I couldn't tell. In what way do you 

30 want, in feet or-1 
Q Well, about the size of the pile of lumber. 

A Why, I should judge the pile of that l~mber 
was about eighteen by eighteen and about eight-
five or eight feet high, I should judge. 

Q Is that lumber on any portions of the prop-
erty which are being used as streets 1 A Why, 
no. 

Q It is in the center piece 1 A It is on the 
plot, yes, because we wouldn't want to block off 

40 our driveway. 

37 

H erbert TV. West, re-direct. 

By the _Court. 

Q You couldn't get to your house if you 
blocked off your driveway 1 A I couldn't get ac-
cess at the house. 

Q And nobody else could get to their houses 
if it was blocked off, could they 1 A Why, not 
over J\1:r. Oeding 's property they couldn't. 

Re-direct examination by Mr. Glassner. 

Q One more question, Mr. West. From the 
extreme outside line of these so-called passage -
ways how many feet is it to the front line of 
the houses on the northern side of this tract 1 
:May I refer to that search, please 1 I call your 
attention to this little sketch. What I want 
to know is this : How many feet-this is the 
middle tract; there are two passageways on both 
sides of it-from the outside line of the passage-
way how many feet is it to the front line of the 
houses-of the houses along side of this road? 
A How many feet is the extreme edge toward 
the center? 

Q From the extreme outside line of the houses 
along here (indicating)? A Oh. On-I should 
judge on the side in which Mr. Oeding's house is 
that it was about eighteen feet, the extreme outer 
edge of it, because I presume the reason is be-
cause since he, when he was running a truck down 
he had to have room to turn but on the opposite 
side, on the side on which Mr. Schweinler 's lot 
is-

Q You mean on this side? A I mean on the 
west side of the lot. 

Q Yes; 1'1:r. Schweinler 's lot. A I believe 
this is the property which .lV[r. Sch-weinler owns. 
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I-l erbert W. West, re-direct. 

Q This. A That would be on the west side 
of that plot. It is very much narrower. I should 
say twelve feet, I should imagine. 

Q In other words, if this whole thing were 
blocked up, there would be ample room for people 
to come and go on both sides 1 A I don't quite 

10 understand. 

The Court: I don't, either. 

Q If this entire tract enclosed here 1n red-
A Yes. 

Q -were fenced in entirely, could these ad-
joining owners get to their homes from either 
road from either Northfield avenue or Benevue 

' avenue1 A If that whole tract was closed up 

2 0 they couldn't get to their own homes over Mr. 

30 

40 

Oeding's property. 
Q Well, could they through their own prop-

erty 1 A I should judge those on the corner 
would. 

The Court: It is a self evident fact, if 
that whole thing was closed up, those middle 
lots would have no access to Northfield Road 
or Benevue. 

Q Could they get out-could the middle own-
ers get to either Northfield avenue or Benevue 
without going over Mr. Oeding's property1 A 
Oh, yes; they could go out over Mr. Schweinler's 
property or they could go out over Mr. White's 
property. 

The Court: That is, assuming they could 
get-( interrupted). 

The Witness: He means-I have been an-
swering the question wrong. I get the idea 
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of it. They have on their own property be-
tween their house and the limits of their 
house lot, between their stoop line and the 
limits of the house lot there is about twenty 
or twenty-two feet, I should judge. I am 
pretty good at measuring from my eyes ; 
I am dealing with implements all the time 
in my work. I should judge twenty or 
twenty-two feet from the stoop line and the 
limits of their own house lot. 

The Court: I am not interested in that 
because that is a perfectly ridiculous con-
tention, if A were confined, to get out to 
Northfield avenue, we will say, over the lands 
of B, in the first place, B could say, ''No; 
you can't come over my property at all.'' 

Mr. Glassner: At that point, if we may 
digress, your Honor please-

The Court : And, in the second place, B 
might hold him up for $5,000. The point of 
this case is whether these two roads were 
sufficiently dedicated and these people built 
these houses expecting ingress and egress 
through these roads. That is one point. 

(Argument.) 

ALICE i1. WEST, sworn for the complainant. 

Direct examination by Mr. Glassner. 

Q Where do you live, Mrs. West 1 A I live 
in Mr. Oeding 's house. 

Q You are the wife of i1r. West, who just 
testified 1 A Yes. 
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Alice 111. West, cross. 

Q And how long have you lived there1 A 
Four years the 20th of this month. 

Q1 Will you tell the Court, please, what use 
was made of that middle tract in discussion in 
the four years that you have been living there 1 
A Well, the only thing it has been used for 

10 that I recollect that the lumber has been stored 
there, but I was away quite a bit so I don't 
know whether he put things there or used it much 
while I wasn't there. 

20 

Q Do you remember seeing lumber stored 
there 1 A Yes. 

Q Is there lumber stored there at the present 
time1 A Yes, sir. 

Cross examina.tion by Mr. Grosso. 

Q Now, Mrs. West, it is also used for the 
purposes of two streets, isn't it, two streets, one 
on either side of this tract 1 A You mean the 
lanes going through there1 

Q Well lanes or streets, whatever you want to 
call it. A Well, people use it. 

Q Well, they are well-defined streets, aren't 
they; and aren't there ruts there 1 Doesn't the 
public use those streets, drive over them, auto-

30 mobiles, ,;vagons, and so forth 1 A I presume 
they do. 

Q Well, you have seen them do it, haven't you, 
Nirs. West 1 A Just in that property, you mean 1 

Q Yes, on that property, over these two lanes, 
as you call them 1 A Yes, sir. 

Q And do you know what these lanes are 
called 1 Have they any name 1 A Well, I don't 
know what everybody calls them. I just simply 
call it-

Q What do you call it 1 A Well, the notice 
40 up says '' St. Cloud Place.'' 
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Q And you call it St. Cloud Place, too, don't 
you? A When I call it anything. 

Q Now, if you go to a department store to 
buy anything, you have to give your address, 
don't you1 A Yes. 

Q What address do you tell- A I say 
next door to Olstead 's at Benevue. 10 

Q Don't you say "St. Cloud's Place"1 A 
Maybe I do. 

Q Well, do you? A Some times. 

Re-direct examination by Mr. Glassner. 

Q What are the physical character of these 
lanes, as you call them 1 A Why, you mean 
the driveway 1 

Q Just tell us what they look like. A Well, 
since Mr. Oeding has improved them, why they 20 
look like-

Q No. What do they look like now 1 A 
They just look like a passageway. 

Q Is there a curb over his part of it? A 
Oh, no. 

Q Would you say there were just wagon ruts, 
or something like that 1 A Yes; I think they 
would be that. 

Re-cross exa1nination by Mr. Grosso. 

Q There is no curb on Northfield avenue or 
Benevue, is there 1 A Curb 1 

Q Yes. There is no curb on either of those 
streets1 A No. 

Q They are just country roads! A Yes. 

F11,rther re-direct examination by Nir. Glassner. 

Q What is the character of Be11evue and 
Northfield avenue f 
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.A.lice M. West, further re-cross. 

Mr. Grosso: I object. 

Q Do you know the character of Northfield 
and Benevue avenue 1 

The Court: I will sustain the objection. 
10 I do not see that is of any importance. (To 

witness.) You say that Mr. Oeding, or 
whatever his name is, had improved the 
property, the streets or lanes, whatever they 
are1 

20 

The Witness: Yes; the lane on the side, 
because previous to the time we came there 
you couldn't get through. There is a deep 
gully there and you couldn't get through at 
all. 

Further re-cross examination by Mr. Grosso. 

Q On which side, do you sayf A On both 
sides you couldn't get through. 

Q Which side did Mr. Oeding improve f A 
Why, building the bridge 1 

Q You say he improved them. What did he 
do, improved what 1 A Just built the bridge 
so he could get out. 

30 Q Where did he build the bridge1 A Why, 
on Benevue avenue. 

Q And is that all he did to improve them 1 A 
Yes, sir. 

Mr. Glassner: We rest. 
The Court: I do not think that you have 

established the jurisdictional fact necessary 
to quiet title. Your own evidence does not 
show that you have been in peaceable pos-

40 session. It shows, on the other hand, that 
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there is a serious objection to your posses-
sion and an acquiescence in that objection, 
apparently. A fence was built and torn down, 
rebuilt and torn down and never recon-
structed. A complaint was n1ade that the 
United States mails were interfered with and 
the Recorder of West Orange instructed Mr. 10 
what is his name-Oeding to take down 
the barricades and they were taken down. I 
will dismiss the bill. 

Mr. Glassner: Your Honor please, will 
your Honor hear me on that 1 

The Court: Yes ; of course. 
Mr. Glassner: I think either Mr. Oeding 

has not made himself clear or I don't recall 
his testimony. Mr. Oeding's testimony in 20 
reference to the Recorder's dispute was this: 
Not that he took them down at the Record-
er's request or by the decree of any Court; 
he took them down by virtue of an agreement, 
and I have shown very clearly that these 
lanes which were used by the adjoining own-
ers were used by the permission of the own-
ers of the middle tract. The question in-
volved is the ownership of the middle tract. 
They claim dedication in their answer and 30 
they claim the property has been changed. 

The Court: That may all be, but the juris-
dictional fact for a bill to quiet title is 
peaceable possession, and there is no peace-
able possession, in my opinion. 

Mr. Glassner: Your Honor can say that 
the center part was subject to easement, if 
to all appearances it was in the peaceable 
possession of Mr. Oeding. 

40 
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The Court: I am not stating anything. I 
am simply saying that you ask a bill to quiet 
title on this entire tract. At least some of it 
has been in dispute and therefore I do not 
think that this remedy will lie. 

Mr. Glassner: Your Jionor will allow me 
an exception 1 

The Court: You do not have to have an 
exception. You can take an appeal. 

October 14, 1925. 

Transcript of shorthand notes of testin1ony 
taken in the above-entitled cause before his 
Honor, Alonzo Church, Vice Chancellor, at 
the Chancery Chan1bers, Newark, New J er-
sey, in the presence of Richard M. Glassner, 
Esq., (by Merritt Lane, Esq.) for complain-
ant; Alfred J. Grosso, Esq. for defendant. 

The Court: vVell, now, what is this case,1 
Mr. Lane: It is a continuation of a hear-

ing, if the Court please, which was heard be-
fore your Honor on the 3rd day of N ovem-
ber, 1924, Oeding against Schweinler, and 
after taking the testimony of the complain-
ant your Honor originally-

The Court: I remember the case. 
Mr. Lane: -said your Honor would not 

dismiss the bill because there was not peace-
able possession shown, and afterwards, at the 
request of counsel, the matter was reserved 
for briefs and after the briefs were subn1it-
ted, your Honor then reopened the case and 
set it down for today for hearing. I think 
the co1nplainant had concluded with the ex-
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ception of offering the tax bills which had 
been paid on this plot of ground ref erred 
to and those bills I off er. 
. Mr. Grosso: Jf your Honor pliease, that 
1s not my understanding of the matter. My 
understanding is the case was disn1issed and 
this is a rehearing. I do not understand 
th~t this is a new case. It is a rehearing. 
Lt 1s not a continuation of the hearing-of 
the form ,er hearing, that hearing havino- been 
dismissed. 

0 

Mr. Lane: It is a rehearing. I do not 
understand the word "rehearing" if counsel 
means we have to start anew, and I don't 
understand the case is dismissed until the 
decree is filed. 

The Court: I do not think it is necessary 
to start in anew. We have the testi1nony 
hereto£ ore taken and you were in court and 
cross examined. 

~1:r. Grosso: Yes, sir. 
The Court: Well, I do not feel like going 

all over it again. There is no sense in that. 
J-ust add on to what we have got. 

Mr. Lane: Do you want to look at these 
tax bills 1 Those are tax bills of the prior 
owners. 

The Court: I 1nust adn1it I am a little 
vague about this. ~Vasn 't this a case of a 
strip of land with a street on each side of it 
or something 1 

Mr. Lane: This is a case where originally 
the land was jn solid ownership, single 
ownership; subsequently various portions of 
it were sold off, leaving a strip bebveen tlrn 
portions sold off-all of the portions sold off, 
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allow me to state, fronting on a public street 
one hundred feet in width and also one strip 
on one side; that the entire strip was sold 
to our predecessors in title and came down 
to us and we have been, as we claim, in 
peaceable possession of that strip of land, 
and we ask that the title be cleared. vVe had 
nothing to do, as a maitter of fact. Our case 
was sufficiently n1ade out when we produced 
our deed and when we showed that we were 
in peaceable possession; the burden was .then 
on the other side. 

The Court: What cloud do you desire to 
have lifted from the title 1 

Mr. Lane: They claim, as set up in the 
bill and also set up in their answer, that the 
one hundred foot strip, in the first place, is 
a dedica.ted street and that they have the 
right, as members of the public, in that 
street; secondly, they claim a private right 
to easement over that one hundred feet. 

The Court: All right~ Now we will go on 
then. You rest, do you 1 

Mr. Lane: We rest with the production 
and off er of the tax bills. 

Mr. Grosso: Your Honor please, I object 
ito the tax bills being introduced in evidence, 
because there is no way of determining 
whether these tax bills are upon the premises 
in question. The complainant owns two par-
cels of land, one on which there are houses 
erected, title to which we do not dispute. 
We claim no right in that part on which his 
house is erected. The other is a strip of 
land one hundred feet wide, extending fron1 
Northfield Road to Benvenue avenue. In 
that we do dispute his title. We have no 
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block numbers or lots. I object to the in-
troduction of the tax bills in evidence until 
it is shown that they affect the pren1ises 
in dispute. 

The Court: I think that is reasonable, of 
course. 

Mr. Lane: I offer them subject to being 
connected up by producing the official tax 
map. If they do not affect this property in 
question, of course, they are immaterial, but 
I reserve the right to offer the tax rriap and · 
show that they do affect this property on 
their face. 

The Court: I will receive them with that 
understanding. 

(Bundle of papers marked Exhibit C. 1.) 
Mr. Grosso: May it please your Honor, 

I again move to dismiss the proceedings on 
the ground that there was not, as I recall-
( interrupted) . 

Mr. Lane: Wait a minute. I do not like 
to listen to a motion to dismiss, if it is going 
to be a thorough waste of time. _As I under-
stand it, this CouDt will not dismiss on the 
con1plainant 's case, unless the defendant 
rests. If the defendant rests, that is one 
thing. There is no non-suit in equity. 

The Court: No. You can put in your 
evidence or you can- .(interrupted). 

Mr. Grosso: As I unde ,rstand the proced-
ure in a suit of this nature, the first ques-
tion which is tried is the question of juris-
diction. Then, if the Court decided that the 
complainant has established the jurisdic-
tional facts, then another date is set for the 
hearing of the rest of the case. 
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Vice Chancellor Stevenson in the case of 
Fittichauer against the Metropolitan Fire-
proof Company outlined procedure in a suit 
of this nature, and he goes on to say: "If the 
c01nplainant files his bill and then finds its 
allegations strictly to the statutory require-
ments, merely setting f orlth the names of the 
persons who deny or dispute his title, or 
claim to own the land or any interest therein, 
or hold any lien or encumbrance thereon, 
and calling upon the persons so named 'To 
set forth and specify' their titles or claims, 
all difficulty about the taxes, it seems to me, 
would be avoided, and several anomalous 
features of the practice which has so far pre-
vailed would disappear. The defendant, if 
he desired to dispute the jurisdietional facts, 
could do so by an appropriate pleading. If 
the Court decided the issue so presented jn 
favor of the defendant, that would be the 
end of the controversy. If the Court, how-
ever, found against the defendant at thjs 
issue, the order would be, as in the case of 
overruling a plea, that the defendant should 
answer over, and thereupon the defendant 
would file his affirmative pleading as 
prescribed by the statute, setting forth his 
title or clain1, and thereafter the proceeding 
would follow as above indicated. 

"Under the practice which seems to have 
become established and is sustained by the 
cases above cited, the defendant's answer is 
splitt in two. The Court first tries the juris-
dictional question which the answer raises, 
and if the result is not averse to the con1-
plainant, the Court holds a further final 
hearing, in whjch that part of the answer 
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which sets out the clain1 or title of the de-
fendant is for the first time noticed and 
disposed of.'' 

Then, if that is the practice, I will put 
my witnesses on the stand to furnish the con-
trol of the jurisdictional facts, and then after 
thrut has been disposed of, as I understand 
it, the Court will fix another date for hearing 
of our title. 

The Court : I thought I was going to hear 
the whole thing now. 

Mr. Lane: I do not understand-are you 
through 1 

Mr. Grosso : Yes. 
Mr. Lane: I do not understand, if the 

Court please- ( To Mr. Grosso : ) Let me see 
that case for a moment. This is the first 
inti1nation that we had of any such prac-
tices in cases of this kind, and I do not 
know that there is anything in any of the 
books, except this opinion of Vice Chancellor 
Stevenson's which has just been read. 

The difficulty with it is that the Vice 
Chancellor is thinking, apparently, of two 
things. Under the practice which was then 
in vogue in 1905, if the defendant in any 
suit in equity desires to raise a single ques-
tion which will oust the jurisdiction of the 
Court he might, in 1905, do it by way of a 
plea. If he did it by way of a plea, the 
Court would then hear his plea and, if the 
pleas were overruled, judgment went for the 
complainant, unless the Court in its discre-
tion should permit the defendant to answer 
over. When the defendant filed a plea, he 
took a chance. Now, when the new practice 
,vas adopted-the provision is in the new 
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practice that advantage can he taken of tho 
same facts and might be taken by a plea in 
an answer, but under the decisions, under the 
practice it is specifically stated that if you 
desire to take advantage of those matters 
either by way of demurrer, which ordinarily 
would be taken by way of demurrer, or by 
way of plea, you must so specify in your 
answer. 

The answer in this case fails to assert this 
alleged lack of jurisdiction, as if a plea had 
been filed and they have joined issue upon 
the merits. The result of that is that we are 
here at this time upon a trial of the entire 
issue and not in piece-meal hearings. More-
over, this case, before Vice Chancellor Stev-
enson, arose upon a demurrer to the bill. 

The Court: It seems to me that, without 
g·oing into the technicalities of this matter, 
it would save the time of Court and counsel 
and witnesses, if we heard the whole shoot-
in'-match today. As far as the jurisdictional 
question is concerned, of course, I should 
have to read that testimony over again. I 
ti1ink counsel have submitted briefs as to the 
jurisdiction and I must have decided that 
there was jurisdiction, or else this hearing 
would not have come up. 

Mr. Grosso: There was no brief submit -
ted by me, your Honor. -wr e had an in-
formal discussion with your Honor after 
the hearing, and your Honor requested the 
complainant to file a memorandum, if he 
felt that you were in error in dismissing the 
bill. That memorandum was filed and no 
brief was filed by me, and I can1e here this 
morning prepared to try the question of jur-
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isdiction. I have not all the witnesses that I 
would have with regard to the proving of 
our title. 

The Court: Well, have you got any wit-
nesses 1 

Mr. Grosso: Yes. I have witnesses here 
to testify as to the jurisdiction, that is, as 
to the peaceable possession of the premises 
in question, which complainant alleges he 
has had, and I have a witness to-(inter-
rupted). 

r_rhe Court: Well, let us have them then, 
let us have what witnesses we can have. 

EDWARD E. vVILLIAl\1S, sworn for the de-
fendants. 

Direct examination by Mr. Grosso. 

Mr. Grosso: _your I-Ionor please, I would 
like to, for the sake of expediting the hear-
ing, use an atlas so that I can refer to 
the atlas in questioning the witness. 

Have you any objection, Mr. Lane 1 
l\!Ir. Lane: I have no objection to the use 

of the atlas, but I have objection to the atlas 
being offered in evidence as illustrative of 
the witness' testimony. I have no objection 
to its use. 

Mr. Grosso: Later on, I intend to offer 
the atlas in evidence. 

Mr. Lane: That may be. 
The Court: ,vhy don't you offer it now1 
Mr. Lane : I shall object then, unless it 
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can be proven. vV e are not bound by any 
atlas. 

The Court: Of course, you cannot just 
prove it by offering the atlas. You have got 
to bring the man who made the atlas, if Mr. 
Lane is going to be so technical. 

Mr. Lane: I wouldn't go as far as that. 
I do not care who made the atlas. I want it 
shown it was prepared by somebody that 
had-that binds us. There are a great many 
maps made of the city. 

Mr. Grosso: ,v ell, I have three of them 
here, all made at different times, and I think 
they have more or less official recognition 
among real estate men and attorneys as 
showing the existence of streets and prop-
erty lines, and so forth. I think every-
thing-( interrupted) . 

Mr. Lane: I shall object to the atlas as 
to showing any streets. 

The Court: Very well. I shall have to 
sustain the objection, because that is not the 
way to prove an atlas. 

l\1r. Grosso: Well, I will just use it as 
illustrative. 

Mr. Lane: Yes. 

Q Now, Mr. Williams, where do you live? .A. 
St. Cloud Place, West Orange. 

Q Will you indicate to the Court with refer-
ence to that atlas _where on St. Cloud Place you 
live? Now, where is St. Cloud Place? Will you 
show the Court l 

Mr. Lane: You know where it is. Point 
it out. 
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The Witness :I am not familiar with the 
atlas. 

Q I-Iere is Benvenue avenue, here is North-
fi.eld Road. A This is the plot, right in there 
(indicating) . 

Q This plot here (indicating) this shows two 
streets l A Two streets. 

Q Now, where is your house? A My house 
is on the west side, the second and third house. 

Q This would be the west side (indicating). 
The second and third house l A Yes. 

The Court : Yes. Next to the Van 
I{uyl's. 

Q Second and third house l A Yes. 

Mr. Lane: "\Vell, now, although it is not 
important, I do not want the record to incli-
cate that this shows two streets. It does 
not. It shows a ''park.'' That is what it 
shows. 

The Witness: All right. 
Mr. Grosso : Well, then, we will put in the 

record it shows a park with what appears to 
be two uniml_)roved streets. 

Mr. Lane: I do not concede that. 
The Court: This atlas is not in evidence, 

you know. 
l\!Ir. Lane: No. What I am saying is not 

important, but I do not want the record to 
show, by any _ means, that this does show 
something which in fact it does not show, 
even if it is not in evidence. 
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Q How long have you lived there, Mr. Wil-
liams 7 A Well, I have lived there permanently 
since 1908, Mar.ch 1908. 

Q And how long have you owned the property 
in which you now reside 7 A My mother-how 
long have I owned it? 

10 Q How long have you owned it 7 A I have 

20 

owned it since my mother died; she willed it to 
me. 

Q How long ago did your mother die 7 A 
A little over two years ago. 

Q And your mother owned it prior to that 
time? A She bought it in 1884. 

Q And do you know when the houses were 
erected on the property? A Well, from what 
I was told by the-(interrupted). 

The Court : No. 

Q Never mind that. A Pardon me. 
Q Do you know whether the houses were 

erected on the property at the time yoµr mother 
purchased the same? 

Mr. Lane: How could he know that 7 
That was in 1884. 

3 0 A There were eight cottages there. 

Mr. Grosso: I withdraw the question. 

Q How many houses are there on St. Cloud 
Place 7 A There are seven now. There was-
( interrupted). 

Q Were there always seven 7 A No, there 
was eight; there was one torn down on the corner 
of Benvenue avenue. 

Q And do you know the owners of the seven 
40 cottages now on St. Cloud Place 7 A Yes, sir. 
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Q Who are they? A Mr. Stephen B. Rid-
dle owns one; Mr. Joseph Tyms, Mr. Oeding, 
John Olstead, Mr. ""\Vhite and myself. 

Q And do all the owners of the cottages-
how do the owners of the cottages get back and 
forth from Northfield Road to Benvenue avenue 7 
How do they get in and out 7 A From the 
street. 

Q Through what street? A Through the 
street on St. Cloud Place. 

Q Through St. Cloud Place 7 A St. Cloud 
Place. 

Mr. Lane: He didn't say that. He said, 
'' Through the street on St. Cloud Place.'' 

Q vVill you repeat your answer, please? A 
Get through the street on St. Cloud Place. 

Q What do you mean '' get through the street 
on St. Cloud Place"? A Well, that opening 
there is called St. Cloud Place. 

Q And have they always gone in and out over 
St. Cloud Place to get to and from their prop-
erty 7 A Always. 

Q And how do you get-do you have delivery 
wagons call at your place 7 A Yes, most every 
day. 

Q And how do they get in 7 A Some come 
in through Benvenue avenue and some through 
Northfield Road. 

Q How do they get to your house? Your 
house is in the middle of the block. A They 
come through the road on our side, either North-
field Road or Benvenue avenue. 

Q Through St. Cloud Place? A Through St. 
Cloud Place. 

Q Do you know whether either one of the 
streets have ever been improved? A Yes; the 
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former engineer had to improve them, gentleman 
by the name of Winston. 

Q In what way were they improved 1 A 
Well, he put in forty odd loads of ashes boiler 

. d ' c1n ers. 

10 
Q And have any other improvements ever 

been made in the street called St. Cloud Place 1 
A Yes; there has been water and electricity put 
in there. 

Q Who was the water put in by? A The 
town-the Commonwealth Water Company they 
call it. ' 

Q And has there ever been any objection on 
the part of Albert Oeding to your going in and 
out, across and over these streets? Has he ever 
ob~ect~d to your going in and out 1 A The only 

20 obJection he ever made was the crossing of the 
center lot. 

Q Crossing the center lot? What do you 
mean by the center lot 1 A Well, the lot be-
tween the roads, about fifty-five feet, about that. 

Q What was the nature of his objection t A 
:"7 ell, he said it was private property and he ob-
Jected to people crossing there, although every-
body else crossed it, but he objected to-against 
me. 

3 0 Q Oh, he objected against you f A Yes, sir. 

40 

Q He did not object against anybody else f 
A Not that I ever heard. 

M:r. Lane: I object to that. How can he 
tell? 

Q How was the center portion of the property 
used, that is, within your knowledge? A I had 
a garden, half of that plot from about the en-
trance to Mr. Tyn1s' driveway up to Northfield 

57 

Edward E. Willia -ms, direct. 

Road. I had a garden there about five or six 
years onto it. 

Q And did anybody else ever use it for gar-
dening? A Yes, I believe Oeding had a garden 
at the lower end of it once. 

Q And you heard Mr. Wensley testify about 
that fence that had been erected at one end of 
the property at one time, didn't you 1 A Yes. 

Q When you were here before? A Yes, sir. 
Q Do you know anything about that fence 1 

A Yes; my mother's brother-in-law, Charles A. 
Soper, my mother sold that piece of property to 
him, the house and lot, and · he erected a fence at 
both ends on Benvenue avenue and Northfield 
Road. 

Q And when did he erect it 1 A Well, I 
couldn't tell you the year it was, might have been 
1886 or 1887, along like that. 

Q And how long did the fence remain there? 
A 1N ell, it didn't remain there very long, be-
cause my mother tore it down. 

Q And was it ever erected again after that 1 
A No. He would lock the gates at certain 
times during the day and night and stop grocery 
wagons and like that, and vehicles, and the mail 
coming through there. 

Q That was only during the short interval 
that the fence remained there? A Yes. 

The Court: Well, how long did it remain 
there1 

The Witness: Well, a portion of the 
park, at each end remained, but the gates to 
the street, entrance to both ends of the 
street was torn down. 

Q When were they torn down 1 · How long 
did the gates to the entrance of the street re-
main ? A Oh, they didn't remain very long. 
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Q (By the Court.) Well, what do you mean 
"not very long"? A Well, probably a week or 
so. 

The Court: Oh, a week. 

10 Q And that was in 1888? A Along-before 
1888. 

Q Before 1888? A Yes. 
Q And how long has it been since there have 

been any fences on any portion of the prop-
erty? A Well, I don't think there has been 
any fences since then, since my mother tore them 
down. 

Exaniined by the Court. 

20 Q Well, you said there was a fence that 

30 

40 

crossed what is known as the park. How long 
did that stay up? A Well, I don't know. I 
can't say exactly how long it stayed up. 

Q Well, a yearf A It might have been a 
year. 

Q. Well, was it two years? A It might have 
been a year. I don't think it was longer than 
that. 

Q About a year, you sayf A About a year. 

The Court: All right. 

Examined by Mr. Grosso. 

Q Do you know why your mother tore the 
fences down? A Well, she said-(interrupted). 

Mr. Lane: I object to what she said. 
The Court: No; not what she said. I don't 

exactly see how he can testify as to why 
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his mother tore it down. That calls for a 
conclusion on his part, I think. 

Q Do you know whether there has been any 
litigation between your mother and-was it 
your Uncle Soper- A M mother's sister's 
husband, Charles A. Soper. 

Q Your mother's- A Brother-in -law. 
Q Your uncle? A Well, he was. 
Q He was your uncle f A Yes; not a blood 

relation. He was an uncle. 
·Q Was there any litigation between your 

uncle and your mother with regard to the 
fence-(interrupted). A Nothing but bickering 
between the two of them, that was about all. He 
would come over and threaten to do so and so 
and she said, ''Well, if you put them up again I 
will tear it down again.'' 

Cross examination by Mr. Lane. 

Q When were you born f A Fifth of May, 
1862. 

Q And when was it that you first went to live 
in this property? A March, 1908. 

Q Did your mother occupy the house before 
that? A. Yes, sir. 

Q For how long a period? A She occupied 
it every summer from April to October, the 
latter part of October or into November, from 
the day that she purchased it, when the houses 
were fixed up to be tenantable. 

Q Did you go on the property with your 
motherf A What was that? 

Q Did you go on the property with your 
mother? A What do you mean did I go on the 
property with her? 
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Edward E. Williams, cross. 

Q Well, were you there prior to 19081 A 
Yes; I was there when she purchased the prop-
erty. · 

Q Well, were you there after she purchased 
the property1 A Yes, sir, at times. I was there 
almost every summer. I would go up and stay 

10 a week at a time. 

20 

30 

Q Did you see this fence 1 A Yes; I saw por-
tions of it. 

Q Well, what were the portions of it that you 
saw1 A Well, I have already stated that. 

The Court: State it again. 
The Witness: Part of the fence was on 

the park away from the driveways on each 
side of the road. 

Q And that is all you saw1 A That is all I 
saw; yes. 

Q You don't know who erected it, except from 
what somebody told you? A Well, I know that 
Mr. Soper erected it, because I heard him say so. 

Q Well, all right. That is what I say. You 
didn't know a thing about who erected it, ex-
cept from what somebody told you, did you? A 
Well, Mr. Soper was the owner and he said so. 

The Court: Well, that is enough. 

Q You didn't know who tore it down except 
from what somebody told you? A No; I do 
not-yes; I do; my mother tore it down. 

Q Did you see her tear it down 1 A Yes; I 
saw her tear it down that night. 

Q You saw her? A Yes, some portions of 
it, yes. 

Q What portions did you see her tear down? 
40 A The gateways, the gates that he put up. 
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Q Then at the time you saw it, you saw 
more than the portion right up by the park; you 
saw also the fence along what is called the road; 
is that right? A I saw after the gates were 
torn down there were portions of it remaining at 
both ends of the park. 

Q But you have told us now that you saw 
the gates torn down? A Yes, sir; · and I say 
that, certainly. 

Q You saw your mother actually tear the 
gates down; is that right? A Yes. 

Q Is that right 1 A Yes, sir. 
Q Then why did you tell me a few moments 

ago that, when you first saw that fence, all that 
there was there was the portion around the park-
way? A Well, you probably misunderstood ine. 

Q So I was mistaken with respect to that. So 
I understand now you were there one night and 
saw your mother tear down the fence? A I 
said I was there every week end, weeks at a 
time, most every year. 

Q All right. You ,vas there on a night when 
your mother tore the fence down and you saw 
her do it; is that right? A Yes; yes, sir. 

Q And you helped her, I suppose1 A Well, 
I can't say that I did. 

Q You stood by and saw your mother tear 
this fence down; is that right? A Yes. 

Q Eh? A Yes, sir. 
Q And did your mother ask you to help her 1 

A No; she had a-(interrupted). 
Q Did your mother ask you to assist in the 

labor? A She had a helper sent, who was 
helping her. 

Q I see. What was his name? A Harry E. 
"\Villiams. He is dead. 
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Q And she left the fence that was along the 
park, did she f A I believe so. 

Q Now, these roads that you talk about are 
about eight feet in width, aren't they? A They 
are about fourteen feet wide, at present. The 
one on the opposite side of ours is probably 

10 twenty-five feet wide. 
Q How long since the one along your house 

has been fourteen feet wide? A Always, to my 
recollection. 

Q Is there more than one wagon rut through 
that road? A Yes, sir; there is dozens; every-
body goes through. 

Q I didn't ask you who went through. I 
asked you if there is more than one wagon rut 
through there? A Oh, wagon ruts? 

20 Q Yes. A Yes, sir. 
Q How many? A Quite deep. 
Q I know. One wagon rut running through 

that road; isn't that a fact? A Yes; one 
wagon road. 

Q Well, one wagon rut is not fourteen feet 
wide, is it? A No; I can't say that it is. 

Q It is about four and a half feet to six feet 
between wheels? A Well, I don't know. 

Q You wouldn't say fourteen feet f A Well, 
30 I wouldn't say that. 

Q And the road on the other side is exactly 
the same f A No; the other one is more than 
twice as wide as the one on our side, because it 
has been improved more on that side. 

Q And in the space between there are no 
wagon ruts of any kind f A Not to my recol-
lection. 

Q And that land in between there has been 
farmed or gardened at different times, has it f A 

40 Yes, sir. 
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Q Do you know how it was that your mother-
Withdraw that. Did you see this portion that 
you say was used by your mother for a garden, 
or did you use it for a garden f A I used it 
for a garden. 

Q And you say that was about five or six 
years ago? A I said I had used it for six years. 

Q You used it each summer f A Every sum-
mer. 

Q Up till what time? A Up till about six 
years ago. 

Q And then what happened? A Well, I 
stopped using it. That was all. 

Q How much of it did you use for a garden? 
A About one hundred and fifty feet; one hun-
dred and seventy-five feet. 

Q One hundred and seventy-five feet 1n 
length? A Length. 

Q And how wide? A And fifty-five feet wide, 
about fifty-five feet wide. 

Q Along the whole width of that strip? A 
Yes. 

Q Past other persons' houses? A Yes, sir. 
Q As well as your own? A In front of their 

houses. 
Q In front of other persons' houses? A 

Yes, sir. 
Q Did you have any permission from anybody 

to use that as a garden spot f A Yes; I had it 
from the executrix of Charles A. Soper's estate, 
Mrs. Julia Lenke. 

Q And did she-what property did they own 
there at that time? A They owned the prop-
erty of the estate left by her father, Charles A. 
Soper, the house that Mr. Oeding occupies or 
owns now. 
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Q Yes, the house that Mr. Oeding owns. And 
how did you come to go to Mr. Lenke, or what-
ever his name is, to get perimssion to use that 
plot? A Mrs. Lenke used to visit our house 
every week. 

Q Yes. A Come up Saturdays and stay over 
10 Sunday. 

Q Yes. A And she said, '' Eddy, why don't 
you have a garden out in front? There is plenty 
of room for you.'' 

Q And thereupon you did? A I did it, at 
my leisure. 

Q And nobody objected to it? A They didn't 
object to it for five or six years. 

Q Then you gave it up? A Yes, sir. 
Q And you gave it up of your own volition or 

20 without any suggestion from anybody? A Yes. 
Q Do you know whether anybody else used 

that garden space with the consent of Mrs. 
Lenke, is it? A Lenke is the lady's name. She 
is dead. 

Q I say, was there anybody else that used that 
garden space, that you know of -? A Not at that 
time. 

Q You understood, of course, when you got 
the consent of Mrs. Lenke, that she was the 

3 0 owner of that property, didn't you 7 A Well, I 
always understood that that property ,vas pub-
lic property. 

Q Well, then, why, did you get the consent of 
Mrs. Lenke for the use of public propertyf A 
Well, as the ground was not used for anything 
else, I thought I would take advantage and have 
a garden there. She said, '' You might as well 
use it for a garden." 

Q Well, what had she to do with it? It was 
public property, according to your view now f 

40 A Well, I suppose she-
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Peter H. Glannan, direct. 

Q: Claimed ownership to it, didn't she f A 
She claimed ownership to it. 

Mr. Lane: Yes, that is all. 

Re-direct examination by Mr. Grosso. 

Q When you used this garden property did 
you deem it necessary to obtain Mrs. Lenke 's 
consent, or was it just at her suggestion? A 
Only at her suggestion. 

Q That you used it? A Yes, sir. 
Q Not because you thought she owned it 7 A 

No. 

10 

Q But you thought it was public property 
and she suggested it to you it was public property 
and you could use it; was that the idea? A That 

·20 was all. 

PETER H. GLANNAN, sworn for the defend-
ants. 

Direct examination by Mr. Grosso. 

Q Mr. Glannan, where do you live? A West 
Orange. 30 

Q vVhat is your occupation? A Superintend-
ent of the Commonwealth Water Company. 

Q And do you know where St. Cloud Place 
is in West Orange 7 A I do. 

Q Do you know whether the Commonwealth 
Water Company has water mains in St. Cloud 
Place 7 A It has. 

Q · When were they installed in St. Cloud 
Place 7 A Well, may I look at records in order 
to get the date properly1 40 
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Q Have you records with you f A I have, sir. 
Q You may look at them. A Construction 

record shows that 464 feet of 2-inch main was 
laid on St. Cloud Place between Benvenue avenue 
and end of street, finished in June, 1905. 

1 o Q Do you know at whose order or request the 
water mains were laid in St. Cloud Place? · A 
T.he owners of the property on the street peti• 
tioned to have water installed. 

Q In the street? A In the street. 
Q And do you know who the owners were 

at that time? A Again may I refer to records. 
Q Yes. A Mr. Stephen B. Riddle applied 

for water on May 22, 1905; Mrs. Elizabeth Van -
tine applied for water on St. Cloud Place be-

2 O tween Northfield Road and Ben venue avenue on 
the west side of the street on June 10, 1905; Mr. 
Joseph Tyms, St. Cloud Place, between Benvenue 
avenue and N orth:field Road, on the east side of 
the street, applied for water December 9, 190,5; 
Mr. John 0. Olstead applied for water on St. 
Cloud Place, northeast cor~er of Benvenue ave-
nue, in St. Cloud Place on October 7, 1914; Al-
bert Oeding applied for water on St. Cloud Place 
between N orth:field Road and Benvenue avenue 

3 0 on the east side of the street on April 2, 1921. 
Q Are those the original applications? A 

They are the original applications signed l;)y the 
owners. 

Q And this application is signed by Albert 
Oeding (indicating). A Yes, sir ; that is, he 
gives the owner's signature, that is all I can 
safely say. 

Mr. Grosso: I offer these applications in 
40 evidence, these applications for water. 
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Peter II. Glannan, cross. 

The Court: No objection; they will be ad-
mitted. 

(Bundle of applications for water marked 
Exhibit D. 1.) 

Q. Do you know who paid for the installa-
tion of the water main? A Well, the early tQ 
settlers, the first three applicants wrote on their 
application and petition there to the company 
they agreed to pay a certain proportion of that 
share. 

Q Who were the first three? A Mrs. Van-
tine, .Mr. Tyms and Mr. Riddle. 

Q Did you have permission from the Town 
of West Orange to install the water main on 
that street? A We did. 

Q And when was that given? A Prior to 20 
the installation which would be, apparently, in 
May, because the work had started in ].,'[ay, 
1905. 

Mr. Grosso : That is all. 

Cross examinaiion by Mr. Lane. 

Q How long have you been with the water 
company? A I have been there thirteen years, 30 
sir. 

Q And then what you are testifying to back 
of thirteen years ago you are testifying purely 
from records? A These are the records I am 
offering, sir. 

· Q You know nothing about this except from 
records? A I do know about that last applica -
tion, if you work it that way. 

Q I confined my question to what you testi-
fied of having happened more than thirteen years ~p 
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ago; you are testifying purely from records ; 
that is right, isn't it 7 A Yes, sir. 

Q You know nothing about it from your own 
know ledge 7 A No, sir. 

Q Where is the consent of the Town of West 
Orange, that you referred to, to have the water 

JO mains, where is that7 A I haven't got it. 
Q Have you seen it 7 A Have I seen it 7 
Q Yes. A Yes; I have seen it. 
Q Where7 A I had it here one day, sir. 
Q Why isn't it here today7 A Because I 

had no notice of this hearing until late last night, 
sir. 

Q It is a written document 7 A It is, sir. 
Q In 1905 7 A I ·wouldn't say the date, but 

I am pretty sure it must be to February, 1916. 
20 Q You know nothing about it, except what 

you got from that written document 7 A That 
is all, sir. 

Q And that you haven't here 7 A No, sir. 
Q: Are there any other papers in connection 

with those applications that you have not pro-
dueed 7 A No, sir. 

Q (By the Court.) Well, you know about that 
last application in 19217 A Yes; I was wit-
ness to that one. 

30 Q (By the Court.) Did he pay any money for 
that? A Yes; it is written on there what it 
was paid for. 

Q Was there a consent of the Town of 'lv est 
Orange to the last application 7 A No, sir; the 
consent of the Town is on this ~one only, the con-
struction cost of the main going through the 
street, that is all the Town of West Orange has 
anything to do with. These applicants are in-
dividuals and applying for water from that main 
to their homes. Service connections the Town 40 has nothing to do with it. 
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Q Are there any other documents of any 
other kind on the files of the water ~ompany with 
respect to these applications made back in 1905 7 
A No, sir. 

Q Except those that you produced 7 A No, 
sir. There might possibly be a letter that some-
body had written in prior to that. I wouldn't 
say that. 

Q Do you know whether or not there is a 
letter from, or communication from the Soper 
estate 7 A I don't know, sir. 

Q Consenting to this 7 Oh, you don't know? 
A No, sir. 

Q I-Iave you looked 7 A No, sir. 
Q You haven't looked for such a letter 7 A 

No, sir. 
Q There may be one in your files; is that 

right? A What estate is that, please 7 
Q The Soper estate, the owners of the-the 

people who claim to be the owners of the park, 
so-called. A No, sir; we have never had a peti-
tion from them, that is, not that I know of. 

Q I didn't ask you if you had a petition. 
Well, will you make a search and find out if there 
are any other papers of any kind, nature or de-
scription, bearing on these applications made 
back in 1905, and produce them, and also produce 
the consent of the Town of West Orange to which 
you have referred 7 A Well, now, let me get 
what you wish, sir. You wish the authorization 
of the Town of West Orange for the construc-
tion of the main in that street 7 

Q Yes. A That is the first thing. Now, 
then, I will have to get the name of the party 
you asked. I never heard it in West Orange. 

Q Charles A. Soper. 
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Charles A. Winston, direct. 

The Court: ""\iVhat Mr. Lane wants is all 
the papers of every kind. 

Mr. Lane: Every.thing. 

A You see. These applications, these are indi-
10 viduals only, that is complete in itself. 

By the Court. 
Q Yes, there maybe some letters from those 

people, you say 1 A Yes; there may be. I 
never had occasion to look it up. 

Mr. Lane: The Soper Estate may be 
from Mrs. Lenke. 

20 Q Now, do you know where this water main 
is laid 1 A Yes, sir. 

Q. Where 1 A On the east side of St. Cloud 
Place. 

· . Q How close to the property line 1 A I 
would judge, six feet of the property line. 

Q About six feet of the property line on the 
east side 1 A Yes, sir. 

3o CHARLES A. WINSTON, sworn for the defend-
ants. 

Direct examination by Mr. Grosso. 

Q Mr. Winston, where do you reside 1 A 
West Orange. 

Q What is your occupation 1 A Civil en-
gineer. 

Q Were you formerly engineer for the town 
40 of ""\iV est Orange? A I was. 
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Q When 1 A From August 1, 1916, till 
August 1, 1921. 

Q Do you know where St. Cloud Place is 1 
A I do. 

Q What is the nature of St. Cloud Place as to 
its improvements f A St. Cloud Place is a strip 
of land 100 feet wide, with a driveway along each 
side of it, something like twelve or fourteen feet 
wide, twelve feet wide, I think. 

Q And extending from where f A From 
Northfield Road to Benvenue avenue. 

Q Do you know whether any portion of St. 
Cloud Place was ever improved while you were 
engineer of the town of ,vest Orange, by the town 
of West Orange 1 A It was. 

Q What portion of it 1 A Each of the drive-
ways on each side were taken care of in the 
regular course of procedure of keeping the 
streets in repair. 

Q And what was the nature of the repair 
that was made to these streets 1 A Cinders 
were placed on them in order to make them pas-
sable, as I recall-

Q Was that at the general expenses of the 
town 1 A Yes, sir. 

Q Do you know whether the street has been 
considered as a public street by the town of 
West Orange f 

Mr. Lane: I object to what it has been 
considered. 

The Court: Yes. I will sustain the ob-
jection. If it were dedicated as a public 
street, that is one thing. 

Q And how long have you lived in West 
Orange, 11:r. Winston? A Since 1916. 
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Q And has the street been closed at any time 
since you have been living· in Vv est Orange? A 
Not to my know ledge. 

Q You are also a surveyor, aren't you, in ad-
dition to being an engineer1 A I am. 

Q Have you ever made surveys along that 
lO street? A Yes. 

Q And are the property lines of the proper-
ties along that street distinctly marked out? A 
Yes, sir. 

Q Are any fences along the property lines? 
A Yes. 

Q Did you ever make a survey for Albert 
Oeding? A I did. 

Q Does that survey show the streets? A 
Yes, sir. 

20 Q Have you the survey with you 1 A I have. 

30 

40 

Q Where is it 1 A (Witness produces sur-
vey.) 

Mr. Grosso: I offer this survey in evi-
dence 

Mr. Lane: ""\Vhen was this survey made? 
Mr. Grosso: .June 29, 1922. 
( Survey marked Exhibit D. 2.) 

Q Mr. Winston, I notice that on this survey 
you have the center portion of this tract n1arked 
'' Property of Albert Oeding, vVest Orange, New 
Jersey.'' vVhy is that marked, '' Property of 
Albert Oeding' '1 A This survey was made at 
the request of Mr. Oeding and by requisition 
from the Fidelity. 

Q And the survey shows the certain premises 
that were-(interrupted). 

ifr. Lane: I object to that as leading. 
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Q What does the survey show 1 

The Court: The survey speaks for itself. 

Q Where did you get the description that you 
used in the making of this survey 1 A I don't 
know that I can tell you where I got the descrip- 10 
tion. Possibly I have-the Fidelity furnished 
me with certain descriptions covering certain of 
those properties. I can't tell you just exactly 
which ones they are, without going into it. 

Q Well, you obtained the description from the 
Fidelity Trust Company 1 A Yes, sir. 

Q What is the dotted line 1 A The dotted-
Q Dotted lines on the survey, what do they 

indicate? A Shows the present driveway. 
Q It shows the present driveway? A (Wit- 20 

ness nods yes.) 
Q Do you know whether the town of Vl est 

Orange uses what is known as official tax maps, 
Mr. Winston 1 A Yes, sir. 

Q I show you book entitled, "Map of taxable 
real estate in the township of West Orange'' and 
ask you what that is 1 A That is a map-that 
is a tax map formerly used prior to two more 
recent ones compiled, using this as a basis. 

Q And it is the official tax map of the town 30 
of vV est Orange? A Yes, sir. 

Mr. Grosso: I offer the official tax map 
of the town of West Orange in evidence. 

The Court: How does this witness get 
the official tax map of the town of West 
Orange! 

Q Where did you get this tax map? A I 
borrowed that from the town. 40 
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Mr. Lane: I do not suppose the town en-
gineer is the proper person to prove a tax 
map, but maybe I won't object to it. 

By the Court. 

10 Q You helped to make it t A I made the 
present tax map for West Orange. 

20 

By Mr. Lane. 
Q This is not the present tax mapt A No, 

sir; it was for a great many years prior to-
Plate T you will find that. 

Mr. Grosso: Here you are. 
Mr. Lane : As near as I can see, there is a 

billiard room in the middle of the street. 
The Court: "Billiard room," what does 

that mean1 
Mr. Grosso: I will put in some other tes-

timony later to explain that. 
The Court: Well, do you object to this, 

Mr. Lane 1 This is evidently the locus in qito 
right here (indicating). 

Mr. Grosso: This is the entire Fuller 
property along here (indicating). Here are 

30 the eig·ht cottages that have been testified to 
and here are the two streets showing the 
park in the .center with the billiard room in 
the center. 

Mr. Lane: I will ask you one question. 
Let me ask him one question. 

The Court: Yes. 

By Mr. Lane. 
Q What number has this, for taxing purposes, 

40 where does it appear on the tax records 1 
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Mr. Grosso: You mean for the tax bill 1 
Mr. Lane: Yes. 
Mr. Grosso: It wouldn't show on there 

because the numbers have been shifted; we 
have a later tax map which is not here today, 
but which I will produce. There are the 1 o 
numbers that were used at that time. 

Mr. Lane: No. These have been put 111 

recently. 
The Witness: This map is very old. 
Mr. Grosso : This is 187 4. 
The Witness: Here-this has always 

been considered official and was used ex-
tensively in making the present ones. 

The Court: What I want to know: Is 20 
there any objection to its being introduced t 
If there is, I will have to pass on that, I 
suppose. 

Mr. Lane: I object to this map being 
used at this time, without the production of 
the accompanying data which would show 
what property was taxed at that time and 
under what denomination the property was 
taxed, which appears to be within the limits 
of this so-called park. 3 O 

:Mr. Grosso : Well, your Honor please, the 
tax maps do not show the property which 
is taxed, the tax duplicates, for various years 
except for the properties which are taxed 
in this county. 

The Court: Mr. Lane objects to the in-
troduction of this atlas and I cannot intro-
duce it unless you produce the proper cus-
todian of the West Orange records. This 
gentleman is-(interrupted). 40 
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Mr. Lane: I will concede, if the Court 
please, that if the proper custodian of the 
West Orange records were produced, he 
wou!d tes_tify this is the official tax map and 
I still obJect as not binding upon us. 

Mr. Grosso: You admit it1 
~r. ~ane: I admit, if the proper cus-

todian is called, that he would testify this is 
the official tax map. 

The Court: And thereupon I will admit 
it. 

Mr. Lane: And my objection now is con-
fined to the fact that it is not binding on us. 

Do you know when that map was made, Mr. 
Winston f A This atlas, you mean 1 

20 Q This atlas, yes. A No; not unless I 
looked at the date of it. That is all I ever know 
about. 

Nir. Lane: It speaks for itself. 
The Court : Yes. 

Q Did you subsequently make a new tax 
mapf A I did. 

Q As town engineer f A Yes. 
3 0 Q When was that 1 A Well, I started it in 

40 

1916 and finished it about 1919, I think. 
Q ~nd that map shows all public streets f A 

Yes, sir. 
Q And all property lines f A Yes, sir. 
Q And does it show-(interrupted). 

Mr. Lane: I object to what it shows. 
The Court: Wait a minute. You have 

got to produce the thing itself. You cannot 
tell us ·what it shows by this witness. You 
must have the map itself. 
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Nlr. Grosso: As I said before, your 
Honor, I did not know we were going to be 
called upon to prove our-to try anything· 
except the jurisdictional facts, and for that 
reason I have not produced the official tax 
map, the more recent tax map, and I have 
not produced the tax records of the town 
of West Orange. 

The Court: vV ell, you can get those 1 
Mr. Grosso: I can get them. 
The Court : Yes. 
Mr. Grosso: I would like to, in some way, 

tie in the tax map so I won't have to pro-
duce Mr. "\1/inston as a witness. 

Mr. Lane: I will make the same stipula-
tion, if Mr. Winston was called he would 
testify that- Well, I don't know about that. 
I won't be able to make that stipulation. 

The Court: No. You cannot prove an 
atlas or a tax map without producing the 
tax map. Now, this witness might very siu-
cerely say that on Plate No. 8 there is such 
and such a thing, and it might not be there 
at all. Of course, I do not believe any such 
thing. I am just speaking technically now. 

Mr. Lane: The whole difficulty is that the 
witness, in describing what appears on that 
map, may think himself as actually ac-
curately describing it, whereas in the inspec-
tion of the map there may be some difference 
of opinion as to what the map shows. 

Mr. Grosso : I don't want to show-I 
·want to prove by this witness who made 
the tax map. 

The Court: He has already said who did 
it; from 1916 to 1919 he worked on it. That 
is all in the record. 
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Mr. Grosso: So I can later produce the 
map and use it in evidence. 

Mr. Lane: I was about to consent to 
that, but I will not be able to, because there 
may be something on this map, after it is 
produced, that I shall desire to cross ex-
amine the man who made it, as to where he 
got his authority to put certain things on, 
if they are there. 

Q Mr. Winston, has St. Cloud Place-before 
you answer this question, wait and see if there 
is any objection to it-has St. Cloud Place been 
treated by the town of West Orange as a public 
street 1 

Mr. Lane: I object to that. 
The Court : Well, I will sustain the ob-

jection. That is not the proper way to prove 
a public street. If the thing is a public 
street, it must be dedicated according to the 
act relating to towns or boroughs, whatever 
this place is. 

Mr. Grosso: Dedication can be in a num-
ber of ways, by user or selling lots fronting 
on the street and by the township-by the 
town making some improvement in the 
street, such as would indicate an acceptance 
of a dedication. 

Mr. Lane: I had not-(interrupted). 
The Court: 'l'he fronting lots on a public 

street, on a so-called public street, only bind 
the man who makes the map, it does not 
bind the public at all. I never heard of the 
dedication of a public · street by user. 

Mr. Grosso: No; it is not a dedication; it 
is an acceptance of that dedication. The 
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dedication is an off er to the public by the 
owner of a piece of proper.ty. It is an offer 
and-

The Court: And it is accepted by the 
public1 

Mr. Grosso: And it is accepted by the 
public, when there has some official act taken 
place, such as the improvement of that street, 
the policing of it, or any official act would 
constitute an acceptance of that offer or that 
dedication. 

The Court: Well, I shall sustain the ob-
jection because I cannot agree with you. 

Cross examination by Mr. Lane. 

Q Mr. Winston, you told me that certain 
things-told us that certain things had been d<?ne 
upon the street. Can you tell me when they 
were done 1 A During the time of my office. I 
cannot tell you the exact year without looking 
up my records. . 

Q Were there any bills rendered to the tov\711 
for what was done1 A No, sir. This was done 
under the general street improvement plan, for 
which appropriations were annually made for the 
maintenance of streets. 

Q There is a record in the town, isn't there, 
of the different places the men worked on from 
time to time 1 A Yes, sir. 

Q Is that record still in existence in the Town 
Hall 1 A Well, it is in existence in my files. 
Those records were not made public records in 
the nature of just exactly what street each man 
put down. 

Q But they are there 1 A They are not 111 

the Town Hall. They are in my Journal. 
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Charles A. Winston, cross. 

Q They are in existence somewhere? A Yes. 
Q So you can accurately determine from an 

inspection of these records, just where the so-
called improvements were made, and when they 
were made? A Yes, sir. 

Q You are now calling upon your recollec-
10 tion, and you cannot tell me now exactly where 

they were made, or when they were made? A 
I can tell you where they were made, yes, sir, but 
I cannot tell you the year or date. 

Q Where were they made? A They were 
made on St. Cloud Place. 

Q What part of the place? A On both sides 
of the street, extending from Northfield avenue 
to Benvenue avenue. 

Q There appears to be on this survey marked 
2 o "Exhibit- A They were made. 

Q Wait a minute-Exhibit D. 2 '' within the 
dotted lines on either side of this street? A 
Yes. 

Q This was made from actual survey upon 
the ground, that is, Exi:hibit D. 2 f A Yes, sir; 
that had nothing whatever to do with the town. 
That was in the nature-(interrupted). 

Q I didn't ask you that. It was made from 
an actual survey upon the ground? A Abso-

30 lutely. 
Q Then how did you get your distance of 

twelve foot, which you have used as the width 
of these so-called driveways? A The used 
roadway. 

Q That was the limit of the used roadway, 
was it? A Yes, sir. 

The Court: How much is it, twelve foot f 
Mr. Lane: Twelve foot. 

40 The Court: On both sides? 

81 

Charles A. Winston, cross. 

The Witness: Yes, sir. 
Mr. Lane : On each side. 

Q Now, this so-called street or these so-called 
driveways are in the state that nature left them, 
with the exception of what packing down there 
has been by wagons passing over them and what 
cinders the Town of West Orange has put in? A 
I wouldn't say that. 

The Court: In other words, in f erae 
naturae. 

The Witness: It might be all that, but I 
don't know what it means. There have been 
roadways through there, ever since I knew 
anything about that property, that were 
passable. 

Q Yes. A And the way in which this matter 
was done: At the beginning of each year the 
engineer made a recommendation to the chair-
man of the street committee as to what roads 
should be taken care of and what the road 
needed. This happened to be one of those roads 
that year. And about that time we received a 
complaint from the Post Office Department that 
those roads were impassable and if they were not 
made passable, they would deliver no further 
mail in there. 

Q When was that? A Well, that was the 
time it was done. 

Q 1921, wasn't it? A No, no. 
Q Now, when the Post Office Department-

( interrupted). 
( Q (By the Court.) Well, was it before 1921? 

A Yes, sir; because I left there in 1921. 
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Jos eph Tyms, dfrect. 

Q (By the Court.) Well, about 1920 f A I 
can't tell you. It was some time between 1916 
and 1921. I have records which I will be very 
glad to produce. 

Q They are all on the records f A They are 
on my private daily blotter. 

10 Q Now, one of the things, you remember the 
Po_st Office_ Department protesting and the town 
do~ng no~hing and Oeding being obliged to put in 
bridg~s in that street f A '11hat I don't know 
anything about. That is after my time. 

Q you don't know anything about that. Don't 
!ou know from your knowledge of what occurred 
1n that street, even if it were after your time in 
office, what was done f . A I do not. 

20 Mr. Lane: Well, subject to the production 
of these records, to which the witness has 
referred, upon which his testimony seems to 
b~ based, I have no further questions to ask 
him. 

JOSEPH TYM:s, sworn for the defendants . 

3 0 Direct examination by Mr. Grosso. 

Q Where do you live, Mr. Tyms 1 A S 
Cloud Place. t. 

Q And do you own property on St. Cloud 
Placef A I do. · 

Q How long have you owned that propertyf 
A Seventeen years. . 

Q And do you live there at the property 6l A 
What is that f · 

th
Q Do you live at the propertyf A I do at 

40 e present time, yes. . 
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Q How long have you lived there f A Eleven 
years. 

Q And who lived in your property prior to 
your occupying itf A Why, a man named Otts 
and another man named McCarthy. 

Q Tenants of yours f A Yes, sir. 
Q And just where is your house on St. Cloud 

Place with relation to Benvenue avenue and 
Northfield Road f A Why, it is the third house 
in from Benvenue and it is the second house in 
from Northfield avenue. 

Q And how do you get in and out from 
Northfield Road or Ben venue to your house f A 
Why, there is a street runs through there, known 
as St. Cloud Place. 

10 

Q And you go in and out over St. Cloud 20 
Place f A Yes, sir. 

Q And you have been doing that for how 
long f A Ever since I had the property there. I 
patrolled that street over thirty-three years ago 
as a police officer. 

Q You didf A Yes, sir. 
Q How long have those streets been in ex-

istence to your knowledge f A Oh, over forty-
five years, to my knowledge. 

Q You say you patrolled them for thirty- 30 
three years f A Yes, sir. 

Q Were they in existence then f A Oh, yes. 
Q There were streets there then at that time f 

A Yes, sir. 
Q And do you recall a fence ever having 

been erected on part of St. Cloud Place f A 
There was during that time when I was a chance-
man. I was doing work there on Sundays, but 
I have heard people talking about a fence being 
there. 40 
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Jos eph Ty1ns, cross. 

Q You never saw the fence yourself 1 A I 
never seen it there. 

Q (By the Court.) Still up on Northfield 
Road 1 A Yes, sir; your Honor. 

Q Have you any other means of getting in and 
out from your property, other than St. Cloud 

lO Place1 A No, sir. 
Q Do you recall a building which used to-

do you recall whether a building ever stood on 
this strip of land which is bounded on either 
side by St. Cloud Place 1 A I do. . 

Q What kind of a building was it 1 A It 
was a one-story building used as a club house, 
used as a club house. 
. Q Who was it used by 1 A By the neighbors 
In that plot, in that park, and by the people in 

20 St. Cloud's; it was a public park. 
Q And was the club house a public club 

house 1 A Yes, sir. 
Q Do you know, is the building still in exist-

ence 1 A Yes; it is over at Eagle Rock at the 
present time. 

Q ell, how did it get there 1 A Why, they 
moved It over to Mr. Schweinler's, where Mr. 
Schweinler 's is now 1 and then it was moved over 
to Crystal Lake and Eagle Rock. 

3 0 Q Well, who moved it over there f A I 
couldn't say. 

Q That club house was used as a public club 
house and it stood in the center of this- A 
On the northern end. 

Q On the northern end of the property 1 A 
Yes. 

Cross examination by Mr. Lane. 

Q When did you first become a chanceman f 4o A 1891. 
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Q And it was while you were a chaneeman 
that you heard about this fence 1 A Oh, it was 
before that. 

Q Well, how long before that t A Oh, years 
ago. I couldn't just-five or six years. 

Q How old are you t A Fifty-nine. 10 
Q You didn't see the fence yourself 1 A I 

did see one part of the fence there that was in 
front of the park. It was torn down. 

Q The part in front of the park was torn 
down t A Yes, sir. 

Q When f A Oh, that was some years ago. 
Q How many years ago 1 A Well, I should 

judge over twenty years ago. 
Q vVell, can you tell me more definitely, more 

than that "over twenty years ago"1 A Well, 20 
between twenty and twenty-one years probably. 

Q What f A Between twenty and twenty-
one. 

Q How do you figure just between twenty and 
twenty-one f What significance has the twenty in 
your mind 1 A Well, about that time when Mr. 
Soper was alive. 

Q Then you think that fence remained up 
there from the time it was originally built, which, 
as I understand, was some time in 1886 until 30 
1905, about 1 A About that. 

Q Is that your recollection 1 A That is my 
recollection. 

Q Eh1 A Yes. 
Q Did you see it torn down 1 A No, I did 

not. 
Q So you don't know who tore it down 1 A 

No. It went away in piece-meals. 
Q Somebody needed wood, I suppose, and 

took some of the fence 1 A I suppose so. 40 
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Q This house that you have referred to as a 
public club house, were you ever in it f A Yes, 
SH. 

Q How did you come to be there f A Well . . . ' it was Just passing through; the door was open 
and I went in there. 

Q Anybody there when you were there f A 
No. 

Q You never were there when anybody else 
was there f A No. 

Q So the house was deserted whenever you 
were there f A The books and billiard table and 
everything, library was there. It was just prior 
to them moving it. 

Q Oh, you say you saw it just prior to their 
moving it f A Yes; long before that. 

Q And there was a pool table in there f A 
A billiard table. 

Q A billiard table f A Yes, sir. 
Q Billiard balls? A Yes, sir. 
Q And books? A Books. 
Q Libraryf A Yes. 
Q You_ don't mean to say that was open to 

anybody 1n the public in the Town of West 
Orange to go in there and use? A It was 
private property. 

Q It was private property? A Yes. 
Q An? it a?pe~red to be private property in 

the way 1n which 1t was furnished didn't it? A 
Yes. 

Q You wouldn't expect the public promiscu-
ously to go in there and use the place, would 
youf A No. 

Q So you don't quite mean ,vhat · you said a 
few moments ago when you said it was a public 
?lub house, do you? A Well, the people there 

40 in St. Cloud used it as a public place. 

Joseph Tyms, cross. 

Q Used it as a public place f A Yes. 
Q Everybody went in there to that billiard 

room f A It was open to the neighborhood. 
Q And the library? A Oh, in the neighbor-

hood, yes. 
Q Do you know-when was it that you first 

saw that house there f A Oh, it must have been 
all of thirty, forty years ago. 

Q Yes. Do you know when it was removed? 
A No; I had not-I was out of town after it 
was moved; it was over forty years ago when I-
( interrupted). 

Q You say you saw it just before it was re-
moved f A Yes, SH. That was over forty 
years ago. 

Q Yes. Well, it was removed about forty 
years ago, wasn't it? A Yes, sir. 

Q Whatf A About that, I should judge. 
Q Moved in 1888, wasn't it f A Somewhere 

around there. 
Q Somewhere around there and then it was 

taken where? A Over on-I think Mr. Fuller 
owned the property, I am not sure, and then it 
was moved from there over to Crystal Lake. 

Q And put on private property on Crystal 
Lake, wa·sn 't it? A Yes. 

Q Yes. Where it is now? A Yes. 
Q Now, when you speak of the street that 

you pass over to get in and out Northfield ave-
nue and Benvenue aven~e, you mean this drive-
way on each side of this tract of land, don't you? 
A Yes, sir. 

Q And when was it that you had a patrol 
which took you in that neighborhood f A It was 
on my post. 

Q When f A Along about 1893, which I first 
went up there as a chanceman. 
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Q 18931 A Yes, sir. 
Q And you walked along these driveways 1 A 

I patrolled them driveways, yes. 
Q And at that time you were living where1 A 

I was living down in West Orange. 
Q Were you paid by the private owners at 

that time for patrolling1 A Paid by the town. 
Q Were you ever paid by the private owners 

up around there for patrolling1 A No, sir. 

Mr. Lane: I think that is all. 
Mr. Grosso: That is all. 
Your Honor please, I subpoenaed another 

witness to be here this morning, the surveyor 
who made the ·survey of the property, but 
he has not come in and there are several 
other witnesses that I have not produced here 
for the reason that I did not expect to go 
into the proof of our title to the property, 
except I thought we were just going to try 
to the jurisdictional fact, but I have a eerti-
fied copy of a deed here, which I would like 
to off er in evidence, a deed from William J. · 
A. Miller to Charles A. Soper. There is only 
one deed offered in evidence, deed from the 
estate of Charles A. Soper to the complain-
ant. I would like to off er this in evidence. 

The Court: Any objection to it 1 
. Mr. Lane: No; I cannot very well. Soper 
1s our predecessor in title. Is that right 1 

Mr. Grosso: Your predecessor in title, 
yes. 

Mr. Lane: That is all. 
The Court: Now, do you want the privi-

lege of calling other witnesses 1 
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Discussion. 

Mr. Grosso: I would like to have the 
privilege of calling two other witnesse ·s, the 
main witness is Mr.-(interrupted). 

The Court: Could you get him this after-
noon 1 

Mr. Grosso: -Mr. Edward A. Pierson. JO 
He is an old gentleman who must be in his 
eighties, and •suffering from some . sort of 
disorder that he cannot be out of his house 
for more than an hour at a time. I have to 
notify him a little bit in advance because it 
takes him about an hour to get dressed. 

The Court: Why can't you take the testi-
mony at his house t 

Mr. Grosso : Well, I would like to have 
the privilege of taking the testimony at h!s 20 
house. He is a man who owns property 1n 
that neighborhood and he knows all about 
the conditions up there. And the other 
witness is a Mrs. Bunn, who conducted a 
school in this billiard room. 

1\1r. Lane : Where 1 
Mr. Grosso : In this billiard room, so-

called billiard room. 
The Court: Well, we cannot-can you get 3 o 

her down here this afternoon, do you think 1 
1\1r. Grosso: I don't believe I can get her 

here this afternoon. 
The Court: Well, we will have to set 

another day and, if this old gentleman is 
too feeble to go out, counsel can go up there, 
take Mr. Salmon up there. 

Mr. Lane: I would like to understand 
just where we are at. Do you rest ·so far 
as the issue of jurisdiction is concerned 1 40 
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Mr. Grosso : Yes. 
Mr. Lane: Well, what was the testimony 1 
Mr. Gros-so: These two witnesses I have 

are with relation to the issue of jurisdiction. 
The Court : They are f 
Mr. Lane: Then I really cannot see what 

the objeet is in-I do not know what excuse 
there is for not producing them now. Coun-
sel said that he was here prepared to try 
the issue of jurisdiction. 

The Court: That is true. However, I am 
not going to take any advantage of Mr. 
Grosso. If he wants to produce these wit-
nesses, I am willing to give him a chance 
to do it, and if this old gentleman cannot 
get down here, why, you will have to go up 
to him, that is all, if you think it is important 
that he should testify. I suppose the testi-

· mony will be similar to-(interrupted). 
Mr. Grosso: It will be similar testimony. 

I won't hesitate to state what I intend to 
prove by these two witnesses: That Ed-
ward A. Pierson owned a large tract of land 
in the vicinity and at one time he was con-
·sidering purchasing this property. He knows 
of the exist ence of these streets and he knows 
of the scheme under which the property was 
laid out and that was one of his reasons for 
buying it, and the other witness, Mrs. Bunn, 
taught school in this club house. She had 
a little French school th ere for people in 
the neighborhood. 

The Court: I think, perhaps Mr. Pier-
son's testimony might be important, but I 
don't know that it makes much difference 
whether this lady taught school in this shanty 
or not. 
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Well, now, when do you think you can go 
and get this man's testimonyf 

Mr. Grosso: We might be able to get-
your Honor please, he is a man-I saw him 
personally and he is suffering with an in-
ternal disorder and it would probably take ig 
him an hour or more to get dressed. It may 
be just possible we can get him for this after-
noon and then again we may not be able to 
get him here. 

The Court: I think you ought to fix a cer-
tain date, because we are all of us busy and 
we cannot-I have got two cases more after 
this one and I suppo ·se Mr. Salmon could go 

. up there after 4 o :clock, couldn't you f 
:Mr. Salmon: If it doesn't take too long. . 

20 
The Court: Have you got any convey-

ance f 
Mr. Lane: I won't go up, unless it is on 

my way home. 
The Court: If you have an automobile 

here you ,can go up to his house, start from 
here quarter after four, or 4 o'clock. 

Mr. Glassner: It ·will be inconvenient to 
me to go after four because I have to get a 
brief in that I am working on now. I would 
rather put the witnes ·ses on for a single 
date at which time we can question thorn, if 
it is agreeable to your Honor and to ii[r. 
Grosso. 

The Court: Well, you can work on your 
brief from now until 4 o'clock. I think we 
better take the man's testimony. 

i1:r. Glassner: I have got another case 
before your Honor this afternoon, Oden~ 
V{alder v . Odenwalder, a divor ce suit with a 

30 
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cross petition and the case is going to take 
until 4 o'clock, if not afterwards. 

The Court: Well, I don't know what we 
can do. I have tried to accommodate coun~ 
sel. 

Nir. Glassner: I appreciate it, your Honor, 
but there are only two more days until the 
ten days after the opening term and all briefs 
must be in. 

Mr. Grosso: I will be willing to go there 
now, if it is agreeable to counsel and the 
stenographer. 

Nir. Glassner: That will be agreeable. 
Nir. Grosso: Then we can argue this right 

after the noon recess. 
Mr. Lane: Counsel is resting on the whole 

ca·se with these two witnesses 1 
Mr. Grosso: On jurisdictional facts. 
The Court: Then have we got more wit-

nesses besides these two 1 
Mr. Grosso : Yes, sir. 
The Court : Well, then, I think we had 

better put this off until another day. 
Mr. Lane: I thought your Honor had de-

termined that the case was to be heard upon 
the whole subject. 

The Court: Well, that is what I thought 
I had determined. I want to make myself 
clear in that matter. In the first place, when 
this case was tried I ·said that I didn't think 
there was such peac eable possession as would 
enable a bill to quiet title to lie, and then 
you and Mr. Glassner talked to me and I 
·said I would think it over and he would 
present me a memorandum of the law, and I 
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concluded that I had jurisdiction and there-
fore I said the case would go on. That is 
what I meant to say. Now, if you still ~ve 
witnesses, this matter will have to go over 
and be set down at a definite day, with an 
under ·standing it must be settled. It cannot 
go on this way indefinitely. There is no use 
of going to take Mr. Pierson's testimony 
now, if you still have some more after that. 
Mr. Salmon, you will set it down for another 
day. 

Mr. Grosso: There are three tax bills 
which were omitted from those I handed the 
stenographer. I now hand them to the 
stenographer as part of the exhibit already 
admitted. 
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EXHIBIT C. 1. 

Exhibit C. 1 on the re-hearing consists of a 
number of tax bills, all from the Town of West 
Orange, summarized as follows: 

(a) Oct. 7, 1918, addressed to Wm. Wensley, 1 
O Year 1914, Block 158, Lot 76, Tax $18.40; Lot 79, 

Tax $37.95. Marked "Paid Oct. 18, 1916, Col-
lector.'' 

20 

(b) Addressed to Albert Oeding, Block 158-B, 
Lot 76 Ft. Front 100, Tax $30.64. Marked '' Paid 
June 5, 1925, Collector." 

( c) Addressed to Albert Oeding, 1925, Lot 
158-D, Lot 79 Ft. Front 80, Tax $84.26. Marked 
'' Paid June 5, 1925, Collector.'' 

( d) Dated June 23, 1919, addressed to Wm. 
Wensley, Year 1917, Block 158, Lot 76, Tax 
$17.76. Marked "Paid June 23, 1919, Collector." 

( e) Dated Jan. 13, 1916, addressed to Wm. 
S. Wensley, Year 1913, Block 158, Lot 76, Tax 
$18.08; Lot 79, Tax $37.29. Marked "Paid, Col-
lector." 

( f) Addressed to Albert Oeding, Year 1922, 
30 B~ock 158-B, Lot 76, Ft. Front 100, Value of 

Land, $800.00, Tax $35.92. Marked '' Paid first 
half May 11, 1922; second half Dec. 4, 1922, Col-
lector." 

40 

(g) Dated Dec. 3, 1919, Year 1919, Block 158, 
Lot 76, Second half $12.56; Block 158, Lot 79, 
Second half tax $26.69. JVIarked "Paid Dec. 5, 
1919, Collector.'' 

(h) Year 1923, Block 158-B, Lot 76, addressed 
to Albert Oeding, Land $800.00, 100 Feet Front, 
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Tax $32.24. Marked '' Paid May 29, 1923, Col-
lector." 

(i) Tax 1921, addressed to Albert Oeding, 
Block 158-D, Lot 79, Feet Front 80, Value of 
Land $450.00 Value of Building $1350.00, Tax 

' " $75.70. Marked '' Paid Dec. 1, 1921, Collector. 1 o 
(j) Tax 1922, addressed to Albert Oeding, 

Block 158-D, Lot 79, Feet Front 80, Tax $95.29. 
~1:arked "1st half paid May 11, 1922; second half 
·paid Dec. 4, 1922, Collector.'' 

(k) Tax 1923, addressed to Albert Oeding, 
Block 158-D, lot 79, Feet Front 80, Tax $85.63. 
Marked '' Paid May 29, 1923, Collector.'' 

(1) Tax 1901, addressed to Chas. Soper, Block 
158, Lot 79, Tax $26.80. ~1:arked "Paid Aug. 5, 20 
1903, Collector.'' 

( m) Tax 1920, addressed to Albert Oeding, 
Block 158-D, Lot 79, Feet Front 80, Tax $62.54. 
~1:arked "First half paid June 8, 1920; second 
half paid Feb. 21, 1921, Collector.'' 

(n) ':I.1axes 1921, addressed to Albert Oeding, 
Block 158-B, Lot 76, Tax $33.20. Marked '' First 
half paid tT une 6, 1921 ; second half paid Dec. 1, 
1921, Collector." 30 

( o) Taxes 1920, addressed to Albert Oeding, 
Block 158-B, Lot 76, Feet Front 100, Tax $28.96. 
Marked '' First half paid June 8, 1920; second 
half paid Feb. 14, 1921, Collector.'' 

40 
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EXHIBIT C. 2. 

William Hurlbut and Warranty Deed 
Elizabeth W. his wife, W 17-575 
and Joshua Sayre and Dated Nov. 20, 1874 
Sarah E. Sayre his wife Ack 'd Nov. 23, 187 4 

To Ack'd Nov. 24, 1874 10 
William J. A. Fuller Rec'd Dec. 10, 1874 

Cons. $2962 

Conveys lands in the Township of West Orange: 
Beg on the Nly side· of Northfield Ave. at the 
SEly corner of land of Josiah 0. Ward; and 
thence running along the Nly side of said Ave. 
N 78° 56' E 161.10 ft; thence still along the Nly 
side of said Ave. N 72° 53' E 189.42 ft; thence in 
a line parallel with the Ely side of said Wards 2 0 
lands and N 15° 3' W 422.87 ft. to the Sly line 
of Benvenue Ave; thence Wly along the Sly line 
of said Ben venue Ave. ( following the several 
courses thereof) to a point in continuation of 
said Ely line of said Wards land protracted to 
said Ave.; thence S 15° 3' E along said Ward's 
line 345.46 ft. to the place of Beg. 
Containing 2.96 acres, more or less. 

William J. A. Fuller Warranty Deed 
and Elizabeth C. his P 20-384 
wife 

To 
Otto vV. Loeffler 

Dated Sept. 30, 1879 
Ack' d Oct. 6, 1879 
Rec'd Jan. 24, 1880 
Cons. $6000 

Conveys lands in the Township of West Orange: 
Beg. at the SEly corner of the land of W. J. A. 
Fuller at its intersection with the land formerly 

30 

of W. W. Hurlbut (deceased); thence Sly along 40 
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the Wly line of said Hurlbuts land S 15° 3' E 
80 ft, more or less, to the Nly line of land (for-
merly~ of Ja~ob Wicke, Jr.; thence Wly along 
the said Nly hne of said Wicke 's land S 7 4 ° 57' 
W 125 ft; thence parallel with the first mentioned 
l~ne N 15 ° 3' W 80 ft, more or less, to the Sly 

1 O hne of said Fullers land; thence Ely along said 
Sly line of said Fullers land N 7 4 ° 57' E 125 ft. 
to the place of Beg. 

20 

Otto w. Loeffler and Warranty Deed 
Rose his wife Y 20-162 

To Dated Dec. 3, 1880 
Alexander T. Compton Ack 'd Dec. 7, 1880 

Rec'd Dec. 13, 1880 
Cons. $5000 &c. 

Conveys lands in the Township of West Orange, 
same as described in P 20-384 and anothe~ 
tract. 
Subject to four mortgages in R 7-255 to 264 
( all discharged) 

3 0 Alexander T. Compton 
and Mary E. his wife 

To 

Bargain and Sale Deed 
S 21-460 
Dated Dec. 20, 1882 
Ack' d Dec. 23, 1882 
Rec'd Dec. 27, 1882 
Cons. $1. 

40 

Stafford P. Cruikshank 

C?nveys lands in the Township of vVest Orange. 
First Tract same as in P 20-384. 
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Stafford P. Cruikshank 
To 

Justus C. Hall 

Warranty Deed 
Y 21-330 
Dated July 7, 1883 
Ack'd July 7, 1883 
Rec'd July 19, 1883 
Cons. $6125. 

Conveys lands in the Township of West Orange . 
First Tract same as in P 20-384. 

Justus C. Hall and Warranty Deed 
1\1ary Catherine his C 22-186 
wife Dated Dec. 21, 1883 

To Ack 'd Dec. 29, 1883 
Charles A. Egbers Rec'd Jan. 7, 1884 

Cons. $4500 

Conveys lands in the Township of West Orange. 
First Tract same as in P 20-384. 

Charles A. Egbers 
To 

Pierce J. Murphy 

Quit Claim Deed 
D 22-310 
Dated Feb. 25, 1884 
Ack 'd Feb. 25, 1884 
Rec'd Mch. 4, 1884 
Cons. $1. 

Quit claims lands in the Township of West 
Orange. 
First Tract same as in P 20-384. 

10 
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Pierce J. Murphy, (sin-
gle man) 

To 
Stephen T. Willets 

Warranty Deed 
H 22-320 
Dated July 28, 1884 
Ack'd July 28, 1884 
Rec'd July 29, 1884 
Cons. $1, &c 

C?nveys lands in the Township of West Orange 
First Tract same as in p 20_ 384. · 

Stephen T. Willets and 
Mary S. his wife 

To 
_ Isabella W. Williams 

Warranty Deed 
L 22-189 
Dated Oct. 1, 1884 
Ack'd Oct. 1, 1884 
Rec'd Oct. 14, 1884 
Cons. $2500 

C?nveys lands in the Township of West Oran e. 
First Tract same as in p 20-384. g 

Isabella 1vL Williams 
(widow) ' 

To 

Warranty Deed 
X 22-584 

30 Charles A. Soper 
Dated Oct. 1, 1884 
Ack 'd Apl. 2, 1886 
Rec'd Apl. 2, 1886 
Cons. $1000 

Conveys !ands in the Township of West Orano-e 
same as 111 1st Tract p 20-384. 

0 
' 

40 
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Will of William J. A. P 2-184 
Dated Nov. 28, 1888 
Probated in N. Y. 
County, N. Y. Apl. 16, 
1889 

Fuller, deceased, who 
died 

Exemplified copy filed 
and recorded in Essex 
County, Dec. 3, 1892 

Makes no specific devise of lands in West Or-
ange. 
Appoints Daniel F. Appleton, Leon Abbett and 
Frederick H. Man, executors, and gives them 

10 

full power to sell and convey lands so that the 
purchasers shall get by their deeds an absolute 
title in fee simple, free and clear of all liens, en-
cumbrances or charges whatsoever, and without 20 
liability on the part of the purchaser to see to 
the applications of the purchase money. 
Codicil dated Feb. 8, 1889 does not affect above 
power of sale. 
Further exemplification of will, with proofs of 
execution and of order granting letters to the 
executors named in the will, filed and recorded 
in Essex County Dec. 3, 1894 in Book T 2 of 
Wills, pages 231, &c. 

30 
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Leon Abbett, Daniel F. 
Appleton and Freder-
ick H. Man, as execu-
tors and trustees under 
th~ will of Wm. J. A. 
Fuller, dee 'd. 

To 
Charles A. Soper 

Bargain and Sale Deed 
G 27-314 
Dated Dec. 12, 1892 
Ack'd Dec. 14, 1892 
Rec'd Dec. 17, 1892 
Cons. $350. 

Deed for all the right and interest of the said 
William J. A. Fuller at the time of his death to 
lands in West Orange : 
Beg. in the Nly line of Northfield Ave. at its 
intersection by the Wly line of the premises con-
veyed by William J. A. Fuller and wife to Jacob 
Wick, Jr. by deed dated Mch. 31, 1879 and re-

20 corded in the office of the Register of said County 
in Book F 20 of deeds at page 112; running 
thence N 15 ° 3' W along said Wly line of said 
premises and the vVly lines of premises conveyed 
by said William J. A. Fuller and wife to Otto 
W. Loeffler and to Rose Eytinge Butler respec-
tively 'by two deeds dated respectively Sept. 30, 
1879 and April 7, 1877, and respectively recorded 
in said Registers office in Book P 20 of deeds at 
page 384 _and Book I 19 of deeds at page 30, to 

3 O the Sly hne of Ben venue Ave; thence running 
Wly along said Sly line of Benvenue Ave. fol-
lowing the several courses thereof to the inter-
section of said Sly line of Benvenue Ave. by the 
Ely line of the premises conveyed by said Wil-
liam J. A. Fuller and wife to George W. Mac-
Millan by deed dated Feb. 1, 1878 and recorded 
in said Registers office in Book Q 19 of deeds at 
page 309; thence S 15 ° 3' E along said Ely line 

40 

an_d th~ ~ly line of premises also conveyed by 
said Wilham J. A. Fuller and wife to said Otto 
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W. Loeffler by said deed dated Sept. 30, 1879 and 
recorded in the said Registers office in Book P 20 
of deeds at page 384 as aforesaid to the Nly line 
of Northfield Ave; and thence Ely along said 
Nly line of Northfield Ave., following · the several 
courses thereof to the place of Beg. Being part 
of the premises conveyed to the said William J. 
A. Fuller by deed in W 17-575, and the inten-
tion of this deed being to convey to the said 
party of the second part all the remaining right, 
title and interest of the said William J. A. Fuller 
to and in said last-mentioned premises that he 
had at the time of his death. 

Estate of Charles A. 
Soper, deceased, who 
died Sept. 18, 1895. 

Docket 695 F 
Wm. S. Wensley 
appointed 
administrator; 
Letters 
Dated Jan. 18, 1897 

Sworn application for probate, Book 7-598, show 
the next of kin and heirs at law to be: 
Hannah T. Soper widow 
Julia F. Lemke daughter 
Alf aretta M. Soper '' 
Charles A. Soper son 
Isabelle W ensley daughter 
Wm. G. Soper son 
Adele Hartmann granddaughter 
Helen Hartmann '' 

10 

20 

30 

40 



104 

Exhibit C. 2. 

Julia F. Lemke, widow, 
Alfaretta M. Soper, sin-
gle, Isabel Wensley and 
Wm. S. Wensley her 
husband, Charles A . 
Soper and 1\1:attie F. his 

Bargain and Sale Deed 
F 34-534 
Dated Apl. 13, 1901 
A.ck'd Apl. 13, 1901 

10 wife, Wm. G. Soper and 
Agnes M. his wife, heirs 
of Charles A. Soper, 
deceased, 

. Ack'd May 10, 1901 
Ack'd May 13, 1901 
Rec'd :May 18, 1901 
Cons. $1, &c 

To 
Hannah T. Soper, 
widow of Charles A. 
Soper, deceased 

Deed for all the right, title and interest of the 
20 party of the first part in and to lands in the 

Town of West Orange. 
The First Tract, same as in P 20-384. 
rrhe Second Tract: Beg. in the Nly line of North-
field Ave. at its intersection with the Wly line of 
premises conveyed by William J. A. Fuller and 
wife by deed in F 20 page 112 to Jacob Wick, 
Jr; thence N 15° 3' W 377.64 ft., more or less, to 
the Sly line of Benvenue Ave; thence Wly along 
said Sly line of Benvenue Ave. following the 

30 several courses thereof 103 ft, more or less, to 
the Ely line of premises conveyed by William J. 
A. Fuller and wife to George W. MacMillan by 
deed in Q 19-309, recorded in said Registers 
office ; thence S 15 ° 3' E. 343.44 ft., more or less, 
to said Nly line of Northfield Ave; thence Ely 
along same following the several courses thereof 
100.08/100 ft, more or less, to the place of Beg. 
Being the same premises described in G 27-314 . 

40 
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Will of Hannah T. 
Soper, who died Oct. 
31, 1905 

Docket 612. T U 3-481 
Dated Mch. 15, 1898 . 
Probated Apl. 17, 1898 

1. Orders debts and funeral expenses paid. 
2. Orders that headstone and marker be erected 
at grave. 
3. Orders that family monument costing not 
less than $200 be erected on the family burial 
plot. 
4. Gives wardrobe to daughters Julia Soper 
Lemke, Belle Soper W ensley and Alf aretta Soper. 
5. Directs that household furniture, bric-a-brac, 
dishes &c be kept together as long as children 
retain the home, &c 

10 

6. Gives certain specific articles of furniture to 20 
daughter Julia Soper Lemke 

Gives other specific articles to daughter Belle 
Soper W ensley. 

Gives other specific articles to daughter Alfar-
etta Soper. 

Gives other specific articles to son Charles A. 
Soper. 

Gives other specific articles to son Wm. G. 
Soper. 

Gives $25 each to granddaughters Adele Hart- 30 
mann and Helen Hartmann, children of her de-
ceased daughter Aimee Soper Hartmann, to be 
deposited by executor in a savings bank and paid 
at marriage or when 18 years of age. 

Gives residue of furniture to daughter Alfar -
etta and son William. 

Gives an old tea set to son William and daugh -
ters Julia, Belle and Alfaretta. 

40 
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7. Gives executors notes and accounts against 
son Charles A. Soper or any other person, to be 
collected and turned into residuary fund. 

Gives and devises to executors all her lands, 
lots and buildings, all at St. Cloud, West Or-
ange, N. J., to be held, leased, improved, or sold, 

10 as they may think best for the interest of the 
residuary fund, and authorizes them to make 
any contracts, lease or deed, &c. 

Gives and devises to executors claim against 
sister for equity in home and lot in St. Cloud, 
West Orange, N. J., legal title to which is in her 
name, but purchased with a fund to which testa-
trix and her husband contributed, &c. 
8. "I order and direct that after my debts and 
funeral expenses have been paid, my headstone 

20 and family monument erected and paid for, that 
any sum arising from the collection, improve-
ment, sale, or settlement of the above-mentioned 
assets, be equally divided between my children 
Charles, William, Alfaretta, Belle and Julia." 
9. The share of any deceased child to go to sur-
vivors and not to heirs. 
10. If all her children be deceased, all the 
property to be collected into a trust fund for the 

30 
benefit of the children of her sons and daughters, 
Charles, Williams, Alf aretta, Julia and Belle, 
and paid to them, males at 21 years and females 
at 18 years, &c. 

40 

11. Appoints son ,villiam and daughter Julia 
executors. Julia F. Lemke only qualified as 
executor Apl. 17, 1906 
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The sworn application for probate, Book 19-
325 shows the next of kin and heirs at law to be: 

' Charles A. Soper son. 
Alfaretta Soper daughter 
Belle W ensley '' 
William G. Soper son 
Julia F. Lemke daughter 
Helen Hartmann } grandchildren 
Adele Hartmann 

Charles A. Soper and 
1'1artha F. his wife and 
William G. Soper and 
Agnes M. his wife 

To 
Alf aretta 1'1. Soper 

Warranty Deed 
A 42-510 
Dated Mch. 14, 1907 
Ack' d Mch. 22, 1907 
Ack'd Mch. 26, 1907 
Ack'd Mch. 30, 1907 
Rec'd June 18, 1907 
Cons. $1, &c 

Deed for all the right, title and interest of t~e 
party of the first part in lands i~ the. Township 
of West Orange, same as described 111 G 27-
314 and X 22-584. 

Alfaretta NL Soper, un-
married, 

To 
William S. W ensley 

Warranty Deed 
E 41-493 
Dated June 18, 1907 
Ack'd June 18, 1907 
Rec'd June 20, 1907 
Cons. $1, &c 

Deed for one undivided sixth part, share or 
interest in premises in the Township of West 
Orange, same as in G 27-314 and X22-584. 

10 
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Alfretta NL Soper 
To 

Matthias W. Parsons 

Warranty Deed 
I 53-284 
Dated ...... 1913 
Ack'd Aug. 23, 1913 
Rec'd Sept. 6, 1913 
Cons. $1, &c 

Deed for all the right, title and interest of the 
party of the first part in the premises in the 
Township of West Orange, same as in G 27- -
314 and X 22-584. 

William S. Wensley and 
Isabel Wensley his wife 

To 

Quit Claim Deed 
F 60-346 

Matthias W Parsons 
20 

Dated Feb. 11, 1918 
Ack 'd Feb. 11, 1918 
Rec'd May 9, 1918 
Cons. $ 

Dee~ for all the right, title and interest of the 
parties of the first part in lands in the Township 
of West Orange, same as in G 27-314 and X 22 
-584. 

Matthias W. Parsons Warranty Deed 
30 and Emelyn W. his Dated Apl. 21, 1919 

wife, Julia F. Lemke, Ack'd May 12, 1919 
widow, Adele H. Thrall Ack 'd May 13, 1919 
and Elburn C. Thrall Ack 'd l\!Iay 14, 1919 
her husband, and Helen Rec'd June 7, 1919 
G. Rogers and Fred E. Cons. $1000. 
Rogers Jr her husband ' To 
Albert Oeding 

Conveys lands in the Township of West Orange 
4 0 same as in G 27-314 and X 22-584. ' 
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Albert Oeding 
To 

Emilie C. J. Zehmisch, 
Reinhold 0. F. Zeh-
misch and Alma C. L. 
Brenner, executors of 
the will of Emil Zeh-
misch, deceased 

Mortgage for $1000 
Dated June 6, 1919 
Ack'd June 6, 1919 
Reg'd June 7, 1919 

Mortgage upon lands in the Town of West Or-
ange, same as in above-stated deed to Albert 
Oeding by Matthias W. Parsons and others by 
deed dated Apl. 21, 1919, and this mortgage is 
given to secure the payment of part of the pur-
chase money of said deed. 

Albert Oeding 
To 

Adam Leuchs 

Mortgage for $250 
Dated June 6, 1919 
Ack'd June 6, 1919 
Reg'd June 7, 1919 

10 

20 

Mortgage upon lands in the Town of West Or-
ange, same as in above-stated deed to Albert 
Oeding by Matthias W. Parsons & al., but this is 
a second mortgage and subject to the prior and 30 
superior lien of above-stated mortgage to the 
executors of the will of Emil Zehmisch, deceased, 

40 
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Simeon H. Rollinson, direct. 

IN CHANCERY OF NEW JERSEY. 

February 15, 1926. 

Between 

ALBERT 0EDING, 
C omplaina.nt, 

and 

J osEPHINJ<] N. ScHWEINLER, 

Defendant. 

10 

Transcript of shorthand notes of testimony 
taken in the above -entitled cause before his 
Honor, Alonzo Church, Vice -Chancellor, at the 
Chancery Chambers, Newark, New Jersey, in the 20 
presence of Richard M. Glassner (by 11:erritt 
Lane), for complainant; Alfred J. Grosso, Esq., 
for defendant. 

SIMEON H. ROLLINSON, sworn for the de-
fendant. 

Direct exam-ina.tion by Mr. Grosso. 

Q Mr. Rollinson, where do you live1 A West 30 
Orange, New Jersey. 

Q How long have you lived theref A Fifty-
five years. 

Q Are you Mayor of West Orange at the 
present time 1 A I am. 

Q How long have you been JYiayor1 A Why, 
under the present form of government, nearly 
four years. Previous to that I was chairman of 
the Township Committee and councilman at large 
for several years. 40 
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Sirneon H , Rollinson, direct . 

Q When were you chairman of the Township 
Committeef A In-I was elected to the Town-
ship Committee in 1893, as I recollect it, and was 
chairman in 1894. 

Q Do you know where St. Cloud place i~ in 
West Orange f A I do. 

Q Are you familiar with that property f A 
Reasonably so. 

Q Did you know Benjamin F. Small f A 
Married his daughter; he is dead now. 

Q What do you know of the property up at 
St. Cloud Place, if anythingf A Why, in a 
general sort of way, I know that years ago, when 
I was a small boy, that these two streets were 
cut through there, leaving a space in between on 
which there was a building. I have never been 
inside of the building, but it was a clubhouse . ' or intended for music or billiards, or something 
of the sort. As I say, I have never been inside 
of it. I don't know what was in there. I know 
the space between those two roads. 

Q Did Benjamin F. Small have anything to 
do with that development f A That I person-
ally know nothing about. I know that in my 
wife's family that he was supposed to have a 
financial interest. The title I believe stood in 

30 the name of Fuller, but he ;as financi~lly inter-
ested in that development. 

40 

Q Do you know anything of the nature of the 
development f A The building of the houses 
on either side of these two streets, the houses 
are built on one side of one street, and then all 
open on the other, and a space in the middle was 
left open and was supposed to be a park. 

Q During your time as chairman of the Town-
ship Committee, do you know whether the streets 
were considered to be public streets f 

I) 

113 
Frederick M, Hoffrnan 7 direct . 

Mr. Lane: I object to that. 
The Court : Yes ; I think that is a mat-

ter of proof by the record of the town. 

Q Were the streets ever improved, to your 
knowledge, by the Township Committee f A Not 
that I can remember. I had nothing to do with 
the work on streets; it did not fall within my de-
partment; I don't know. 

Q Have you ever used the streets yourself~ 
A Been through them f 

Q Yes. A Oh, I presume so, yes, time and 
again. 

( Cross examination waived.) 

FREDERICK JYI. HOFFMAN, sworn for the de-
fendant. 

Direct examination by Mr. Grosso. 

Q Mr. Hoffman, where do you reside f A In 
Livingston, now. 

Q Did you ever live in West Orange f A 
Yes. 

Q For how longf A Oh, five or six years. 
Q When did you live in West Orange f A 

Well, I lived there previous to the spring of 
1874. 

Q What section of West Ora;nge did you live 
in 1 A Well, it is on the Northfield Road near 
the Rock Spring. 

Q Do you know where St. Cloud Place is 111 

West Orange~ A Yes, sir. 
Q What is your business, Mr. Hoffman f A 

Builder. 
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Frederick M. Hoff man, direct . . 

Q Did you ever conduct any building opera-
tions in St. Cloud? A I did. 

Q On St. Cloud Place? A Yes. 
Q What were the nature of those building 

operations? A I had a contract of enclosing 
eight buildings on St. Cloud Place. 

Q For whom ? A Well, it was-at the time it 
was represented as Judge Fuller's, but B. F. 
Hall acting as agent. My contract and every-
thing, and my pay, was all received through 
Mr. Small. 

Q Your contracts were with Mr. Small~ A 
Yes. 

Q Did you know the property before the 
houses were built? A Yes, sir. 

Q What was the character of the property at 
that time? A Well, it was-previous to that it 
was woods, it was rough ground. 

Q Well, just tell the Court what was the 
nature of the development which took place there, 
to your know ledge? A Well, Mr. Small had a 
strip cleaned off there, and had two roads built 
with a piece of ground in between the tw~ roads ' and erected those two rows of houses. 

Q Did you ever talk with him about the de-
velopment? A Anything further, in talking 
about it, he said it was intended-(interrupted). 

Mr. Lane: I object, your Honor, to con-
versation between this witness and Small. 

The Court: Why? 
Mr. Lane: Because Small is not a party 

to this record at all, he is not a predecessor 
in our title in any manner, shape or form. 

Mr. Grosso: The testimony is, he was 
acting as agent and he supervised this de.: 
velopment. 

115 
Frederick M. Hoff man, direct. 

Mr. Lane: That is based on Small's own 
statements, proving agency by the-(inter-
rupted). 

The Court : That is true. I do not think 
I can receive that. 

Q Well, just what work was done there, and 
what you saw. A Well, there was two roads 
built, each side of this piece of green strip of 
ground, and the two rows of houses built, and on 
the center between half way there was a-I put 
up a building, which Mr. Small said was to be a 
clubhouse or a community house for the use of 
all eight buildings-eight families. 

Mr. Lane: I move to strike out what :lY{r. 
Small said. 

The Court: Yes; strike out what Mr . 
Small said. 

Q Do you know whether there were any signs 
erected on the premises? A Yes, sir. 

Q Where and what were the nature of the 
signs? A On the west end there was a sign 
up, fastened on a permanent post and called 
Benvenue Park. 

Q It said "Benvenue Park" on it? A Yes. 
Q Have you ever used the streets in question? 

A Well, only while I was doing that buildiJ12; 
work there; we used both streets. 

Q Have you had occasion to go back and 
forth since then by the property 1 A Only once1 

to my recollection. 
Q Well, do you ever go through Northfield 

Road or Benvenue avenue? A Yes, sir; quite 
often. 

Q Have you ever known of the streets to be 
closed? A No, sir. 
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Fred erick M . Hoff1nanJ .cross. 

Q The streets that were opened then are the 
same streets that are there now? A Yes, sir. 

Q And that was in 187 4, you say? A 187 4, 
in the winter of 187 4 and 1875. 

Q Do you remember how wide the streets 
were? A Well, not-I ·never measured them. I 
should judge, from twelve to fourteen feet wide, 
the roadway. I am not certain about that be-
ca use I never measured them. 

Cross examination by Mr. Lane. 

Q When you say the streets were opened, 
·what do you mean? What was done? A Well, 
the streets were graded, they were worked up; 
they were a dirt road, but they were graded up. 

Q What grading was done? A What is 
that? 

Q vVhat grading was done? A Well, the 
roads was graded up and formed up, rounded up, 
and smooth. 

Q Well, have you been there recently? A 
Not through it, no, sir. 

Q How long ago has it been since you have 
seen it? A Well, that is something that I 
couldn't tell exactly how long ago :i.t was since I 
have been through there. It has been some time. 

Q Well, about how long ago was it that you 
were through there? A Well, I couldn't say. 
I went through there once to go up to Mr. Rid-
del 's house, and I went up the street on the north 
side, but that must be-oh, I couldn't say-fifteen 
or twenty years ago. 

Q How can you say that the streets that are 
there now are the same streets that were there 
then? A Well, because I see them every time 
I go by. 
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Q Do you see them? A Yes, sir. 
Q Do you see the grading there now, do you 

~ee the streets graded? A Well, that I have 
never taken any particular notice. 

Q Don't you know there is nothing there ex-
cept wagon tracks? A What is that? 

Q Don't you know there is nothing there 
except wagon tracks? A I do not, because I 
have not taken notice enough of it to say; only I 
know the streets are passable, because I have 
seen wagons and cars going over them. 

Q Yes . When you were there, right at the 
junction of the street with this main thorough-
fare whatever name it is, didn't you see that 
ther~ was nothing but a wagon track leading off 
of the main road? A I didn't take any particu-
lar notice of it, no, sir; I couldn't say that I did. 

GUY BARI{ER, sworn for the defendant. 

Direct examination by l\1r. Grosso. 

Q Mr. Barker, where do you live? A In 
Walker Road. 

Q West Orange? A Yes. 
Q And did you ever live on St. Cloud Place? 

A Yes, sir. 
Q How long ago? A I lived there from 

1901 to 1919, nineteen years, or-· 1920, I meant 
to say. 

Q And did you live in that vicinity prior to 
that? A Yes, I lived over in Ridgeway avenue. 

Q Ridgeway avenue, how long did you live 
on Ridgeway avenue? A Sixteen years. 

Q Sixteen years, and you are familiar with 
that property, are you? A Yes, sir. 
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Guy Barker, direct. 

Q Have you ever used the roads 1 A Used 
them for a good many years, yes. 

Q What are the nature of the roads? A The 
road on each side of the houses, the road on this 
side for four houses, and road on the other side 
for four houses. 

Q Are you familiar with the center portion 1 
A Yes, sir. 

Q Did you ever use it 1 A Yes. 
Q What did you use it for ? A We had a 

garden there one year, we had a garden on it, 
and played ball on it, and things like that, and 
pastured a cow on it. 

Q Hav e you ever seen the roads closed off ? 
A Once. 

Q When was that 1 A It must be-I couldn't 
tell just when, about thirty or thirty-one years 
ago. 

Q How were they closed off? A Down on 
Benvenue avenue they had a picket fence, you 
know, in between, that is, on the green, and up 
this way they had one up there and the other was 
closed with ribbon wire. 

Q Who er ected the fence 1 A Soper. 
Q l\tir. Soper? How long did the fence re-

main there? A It remained there only a little 
while. l\frs. Williams-Harry took it down. 

Q Harry who ? A Harry Williams just cut 
the wire so you could get through. 

Q Were the streets ever closed off again, to 
your knowledge 1 A No, sir. 

Q Did you ever have a mail box in front of 
your house 1 A Yes, sir. 

Q Standing outside of your fence line ~ A 
Yes, sir. 

Q Did anyone ever object to your having a 
40 mail box there 1 A No, sir. 
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Q Did other property owners along the street 
have mail boxes, to your knowledge? A Yes, sir. 

Q And did you ever see people use the 
streets~ A Yes, sir. 

Q Often 1 A Every day. 
myself, and everybody else 
through there. 

I used to use it 
who had to go 

Q Have you evei· seen delivery wagons go 
through 1 A Sure, butchers and bakers and 
everybody else go through . . 

Q Is there any other way of getting to the 
main highway from the inside houses except 
through the use of these streets? A No, sir. 

Q Do people walk over the street or is there 
a sidewalk there 1 A No ; no sidewalk. 

Q Well, is there any sort of pathway or any-
thing1 A It is a regular roadway, it is passable; 
the town fixed it twice while we were there, put 
cinders on it. 

Q And when did they do that, if you know 1 
A No; I couldn't tell you just about when. It 
was about-I should think it was about-the first 
time, I think, was about seventeen or eighteen 
years ago. Then, when Winston and Freeman 
was there, they put it on the other side. 

Q Did you ever see any water pipe laid there ~ 
A Yes; over on the right side, over on Riddel 's 
side, because we had ·water over across the way 
from it. 

Q How long ago were the pipes laid there 1 
A I should judge-I don't know just when-
about seventeen years ago. 

Q And where were the pipes laid with respect 
to the road ? A They just laid up on the side, 
right close to the sidewalk line, they laid about 
eight feet of the sidewalk line. 

Q In the road itself ~ A Yes, in the road 
itself. 
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Guy Barker, cross . 

Cross exa1nination by Mr. Lane. 

Q Mr. Barker, when was it that you had a 
garden on this center piece? A It was the sec-
ond year we went over there. It was about 1903. 

Q Did you see anybody before you put your 
garden there 1 A No ; there was an agreement 
when we went to the place-Mrs. Van Tyle, we 
rented the place. 

Q Who from? A JYirs. Van Tyle, and there 
was the agreement, she said. 

Q Never mind that. Did you see anybody 
before you-(interrupted). A No; we did not; 
there was the agreement when we hired the 
house. 

Q "\Vill you· answer my question a little more 
directly? You did not see anybodyf A No. 

Q Who was the owner of your house 1 A 
Mrs. Van Tyle. 

Q And you were the lessee, you leased it? 
A My mother did. I did not. 

Q And for a period of twenty years? A. Yes. 
Q How many houses were there on the left 

side of the street? A There were four. 
Q Northfield avenue? A Four. 
Q How many on the right side? A Four. 
Q Did anybody else have a garden there at 

the same time, do you recollect? A Yes. 
Q Who~ A Bohs en, on the other side. 
Q What was his name? A Bohsen. 
Q B-o- A B-o-h-s-e-n, he had half on his 

side and we had half on our side. 
Q I didn't hear-you testified something 

about the to,vn putting cinders on the road. A 
Yes. 

Q Do you know it was the town that did it! 
40 A Yes. 
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Q How do you know? A Because I knew 
some of the men that worked there and I knew 
the foreman that worked there. 

Q Is that the only way you knew it was the 
town who did it 1 A They got ashes over at 
Brown's. 

Q Is that the only way you knew the town 10 
was the individual that put the ashes on the 
road? A Sure; the road foreman was there 
and I knev1r it was the town doing it. 

1\1r. Lane: That is all. 

GEORGE HUBERT, sworn for the defendant. 

Direct examination by Mr. Grosso. 20 

Q Mr. Hubert, where do you live 1 A North-
field Road. 

Q West Orange? A West Orange. 
Q How long have you lived there? A Forty-

two years. 
Q And where is . your house; is your house 

near St. Cloud Place 1 A Yes, sir. 
Q You know St. Cloud Place? A Yes. 
Q Have you ever used it? A Yes, sir. 30 
Q Do you remember when it was opened or 

was that before your time? A It was before 
my time it was opened. 

Q And what was the nature of the property 
there at St. Cloud Place? A Well, there is a 
road on each side of a big piece of land, about 
one hundred feet wide, I should judge, some-
thing like that; it was green when I was a boy, 
and a road on each side in- front of the houses, 
there was a regular park in front of the houses. 40 
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Q And have you ever used the road? A Yes, 
sir; used the center, playing ball on it. 

Q Did anybody ever stop you? A No, sir. 
Q Do you remember whether the sti,;eets were 

ever closed off? A Once. 
Q Now, when was that? A Well, it was 

sometime, Mr. Soper lived there-it was just 
before Mr. Soper died that he took the picket 
fence from the front of his house and put it 
down at Benvenue avenue and he closed the 
upper end in with a wire fence. 
. Q What became or the wire fence? A Well, 
it was up one night, I think, and it was open 
the next morning. All I remember it up was 
one night. 

Q Do you know who took it down~. A N o, 
20 · sir. 

Q But it was taken down? A Yes, sir. 
Q Was any attempt ever made after that to 

put a fence up? A Not to my knowledge. I 
never saw one up. 

Q Have you ever seen delivery wagons go 
through these streets? A Yes ; been on them. 

Q Been on delivery wagons? A Twenty -
five years ago. 

Q Often? A Yes; once a week pretty near. 
30 Mr. Ziegler delivered groceries on that street I 

guess, thirty years ago, an uncle of mine. ' 
Q And have you ever known of these streets 

being improved by anyone? A Yes. 
Q. By whon1 were they in1proved? A I think 

the town carted ashes on them several times. 
Q What were the nature of the improve-

ments ? A vVell, they put stones and ashes in 
it. 

Q Did they do anything else with them, lay 
40 any sidewalks ? A No sidewalks. 
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George Hubert, cross. 

Q Did you ever know of water mains being 
laid in the property? A Yes, sir. 

Q Did you see them laid? A I didn't see 
them laid, no; but I seen them when the pipes 
were there and the men working there. I never 
was there when they were working there at it. 

Q What about the center tract between the 
roads, have you ever seen that used by anyone 1 
A Yes, sir. 

Q By whom and for what purpose? A Well, 
every one had gardens in it, Mr. Bohsen had a 
garden in it for a long while. He lived where 
:lYir. Riddel owns that property now, on the other 
side. 

Q Did you ever see anyone else use the center 
portion of the garden? A Yes; I seen the Wil-
liams use it. 

Q And did you ever see it used for pasturing? 
A Yes; Bohsen and Barker had cows out there, 
staked out on it. 

Q How frequently were cows left pasturing 
out on that center portion ? A Well, I don't 
know about that. They put them out lots of 
times. They put them out and leave them out 
there all day. 

10 

20 

Q Was that just during one year or over a 30 
period of years? A Oh, I guess Bohsen done it 
for five or six years, when he lived there on the 
corner. 

Cross examination by :lYir. Lane. 

Q Now, how many years did you see Barker 
have a garden there? A Two or three years, to 
my knowledge. 

Q You are su:i;e you saw him have one there 
for more tban a year? A Yes, sir. 40 
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Joseph Sulpy , direct . 

Q You did not have a garden there yourself, 
did you 1 A No, sir; I lived down the street 
from it. 

Q The part of the fence that was taken down 
was part of the fence which closed up the road-
ways, wasn't it 1 A Yes, sir. 

Q On the Northfield Road side. 

Mr. Lane: That is all. 

Re-direct examination by Mr. Grosso. 

Q Is there any fence of any kind there now 1 
A No, sir. 

JOSEPH SULPY, sworn for the defendant. 

Direct exarnination by Mr. Grosso. 

Q Where do you live, Mr. Sulpy 1 A I live 
in Roseland just now. 

Q Did you ever live in West Orange 1 A I 
did. 

Q And when and for how long? _ A I lived in 
West Orange from 1909 to 1921. 

Q Whereabouts in West Orange? A St. 
. Cloud Place. 

Q With whom did you reside1 A Mr. Riddel. 
Q And you are familiar with the character 

of the roads known as St. Cloud Place 1 A I 
am. 

Q What do they consist of? A Well, there is 
a stretch of flat land about one hundred feet 
wide, I should judge, about two hundred foot, two 
or three hundred foot deep and there is a road 
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on each side of it and there is a cinder path out 
in front of each house. 

Q In addition to the road there is a cinder 
path? A In addition to the road. 

Q And what is that cinder path used for1 A 
For sidewalks. 

Q And are there any fences along on the side 
lines 1 A There is on the building property. 

Q On the building line 1 A There is. 
Q There is fences 1 A There is fences there. 
Q And did you ever use the roads while you 

were there 1 A I did. I used to drive a bus 
for the Town of West Orange quite often, every 
day I used to come through those roads with the 
bus. 

Q And have you ever heard of anyone being 
stopped in using these roads? A Never. 

Q Were you ever stopped by anyone? A 
Never. · 

Q Have you ever seen fences there? A 
Never did. 

Q To close off the roads? A Never did. 
Q Or to close off the center portion? A 

Well, I did on the center portion but never on 
the roads. 

· Q Did 1\i[r. Riddel ever have a garden in the 
center portion, do you know? A No; he did 
not. 

Q Did you ever see any garden 1 A I did. 
Q Whose gardens were they? A Mr. 

Barker's. 
Q And did you ever see anybody pasture any 

cows there 1 A I did. 
Q Who? A Mrs. Barker's. 
Q Anyone else1 A That was all that I 

know of. 
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Joseph Sulpy, cross. 

Q How many houses are there on the prop-
erty 1 A There is four on the right side and 
four on the left. 

Q And have the owners of the respective 
houses mail boxes 1 A , They have mail boxes; 
yes, su. 

Q And where are they with relation to the 
property line 1 A They are opposite the road, 
right in front of the houses, opposite the side-
walk line. 

Cross examination by Mr. Lane. 

Q I understand that you drove your bus over 
this land 1 A I did. 

Q To get to where? A To get to my place 
from the new Northfield Road. 

Q To get to your house? A To get to my 
house. 

Q Well, how far from Northfield Road was 
your house? A About three hundred feet. 

Q Well, isn't the Riddel property , on the 
corner? A The Riddel property is on the cor-
ner, but my run was on the opposite corner and 
I used to go through there so I didn't have to 
go all the way around the block, about a quarter 
of a mile around, to get to Riddel 's house from 
that road which was only three hundred feet 
from new Northfield Road. 

Q Is the new Northfield Road the road you 
call Benvenue avenue? A I guess it is Benvenue 
avenue. 

Q Now, I don't just understand that. Does 
not Ben venue avenue run into Northfield avenue? 
A It does down at the corner. 

Q Yes. A (Continuing.) Of Bevenue ave-
nue and Northfield Road, but that is quite a dis-
tance away. 
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Charles A. Winston, direct. 

Q Yes. (A (Continuing.) My route was on 
Benvenue avenue and when I used to run from 
n1y route and I had son1e passen.gers on, I would 
stop right at the corner of St. Cloud Place and 
pull right up to the driveway, which was about 
three hundred feet. If I wasn't allowed to go 
through there, I would have to go a quarter of a ~Q 
mile all around St. Cloud to get to my place. 

Q And the time that you went there, the time 
that you went over this driveway, was when 
you went home to lunch, wasn't it? A Home 
to lunch and had a school trip, two school trips, 
in the morning and the afternoon. 

Q When was it that you stopped driving 1 A 
I stopped driving in 1919-1920. 

Q And how old are you 1 A I am twenty-
seven-twenty-eight years old. 20 

lVIr. Lane: That is all. 

CHARLES A. ,VINSTON, sworn for the de-
fendant. 

Direct examination by JYir. Grosso. 

Q When you testified before, you were asked 30 
to produce, if possible, your records to substan-
tiate the fact that the town p::rfo'rmed work on 
St. Cloud Place. Have yon those records with 
you ? A I have. 

Q Will you produce them? A (vVitne ss 
does as requested.) 

Q Now, will you turn to the record before 
you? Whose record is that, l\!Ir. Winston f A 
That is my personal record of work performed 
as engineer of the town. 40 
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Charles A . Tif1inst012, cross . 

Q And will you turn to your record and tell 
us what work was performed there _ by you as 
engineer for the Town of West Orange 1 A On 
June 9th-

The Court : What year? 
10 The Witness: 1917. 

20 

30 

The Court: Yes, June 9th, 1917. 
The Witness: June 9th, 11th and 12th, 

I had some work on those streets, grading 
them up with ashes. 

Q June 9th, 11th and 12th 1 A Yes. 
. Q You graded them up, you say? A 

sir. 
Yes, 

Q With ashes. Did you do any other work 1 
Do your records show that any other work was 
done ? A No; I do not find any record of having 
done anything else at any other time there. 

Q Do you know whether, in addition to the 
roads, there are also cinder paths? A I think, 
I wouldn't be absolutely positive of that, but I 
think so. I think there is a cinder path on 
either side, that is my recollection. 

Mr. Grosso: That is all. 

Cross examination by 11:r. Lane. 

Q Will you let me see your record ? A (Wit-
ness does as requested.) 

Q This is '' three men and one team ashes ' ' St. Cloud Place, thirteen dollars and a half.'' 
What is the significance of the thirteen dollars 
and a half ? A That is the cost. 

Q Was that paid for by the town 1 A Ab-
40 solutely. 
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Cha rles A . vVinston , cross. 

Q June 12th? A The same thing. 
Q '' Three men and one team, ashes, St. Cloud 

Place, fourteen dollars and a half.'' Where is 
the next t That is the 12th and the other is the 
9th. '' Three men, one team, ashes, St. Cloud 
Place, fourteen dollars." A (No answer.) 

The Court: That is thirt y-one dollar s. 

Q vVhat is the significance of the number 
that appears here before the three men l A 
"4th ,Va.rd." 

The Court: Do you want to offer tho se 
records ? 

Q You say, that is a town record ? A That 
is the record that was kept by me as engineer 
to enable myself at the end of the year to make 
my report to show what work had been done on 
the streets. 

Q Where does the money that was expended 
by the town for this work show up on any town 
record f A It shows up on the payroll of the 
men. 

Q That is taken from your memorandum 
here f A Yes; I keep the payroll and I take and 
turn it in weekly. 

Mr. Grosso: I offer that record at this 
time. 

(Record marked Exhibit D. 1, February 
15th, 1926.) 
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Peter H. Glannan, direct. 

PETER H. GLANNAN, sworn for the defend-
ant. 

Direct examination by Mr. Grosso. 

Q 11:r. Glannah, when you testified before in 
this matter, you were . asked to produce records 
in addition to the applications for water which 
were produced to substantiate the date on which 
the mains were laid. Have you those records 
with you 1 A I looked for the records. As I 
understood it, the record I was to get was the 
order from the Town Council at that time author-
izing the water company to lay the mains. That 
record I have been unable to find. 

Q Do you find any other records 1 A In 
looking for the records pertaining to the case, 
what would lead to it, I found the old field book 
which covered that particular period. 

Q Have you that field book with you 1 A I 
have, sir. 

Q Will you produce it 1 A (Witness does 
as requested.) 

Q Is the field book in your handwriting, in 
your own handwriting1 A No, sir. 

Q In whose handwriting is it 1 Who makes 
the field book 1 A The engineer in charge or 
the superintendent of the con1pany. I was not 
there at that tin1e, sir. 

Q Oh, you were not there at that tin1e 1 A 
No. 

Q Have you made any of the entries in the 
field book 1 A In this particular field book 1 

Q, Yes. A No, sir. 
Q This is one of the records of your cmnpany 1 

A Yes. 
Q What does that field book show as to work 

on St. Cloud Place 1 A It gives the designation 
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of n1ain on Benvenue avenue from Prospect 
avenue to St. Cloud avenue, and St. Cloud ave-
nue from-I ·will use the word "Benvenue ave-
nue" becasue it was that; now it is Northfield 
Road-from Benvenue avenue in a southerly 
direction through St. Cloud Place to Northfield , 
Road. lO 

Q Did you personally superintend the laying 
of any water mains on St. Cloud Place 1 A Not . . mains, no, sir. 

Q Did you lay any water connections 1 A 
Yes. 

Q Do you know that mains are in St. Cloud 
Place 1 A They are in, yes, sir. 

Q I-low n1any? A One, sir. 
Q One main? A One main. 
Q On which side is it? A The east side 2 o 

of the street. 
Q And all connections run fro111 that one 

n1ain? A Yes, sir. 
Q What connections run across the center 

tract to get to the houses on the southerly side? 
A There is only one house on the southerly 
side with connections, that does go through the 
center. 

Q Which house is that1 A That is the 
present White house, owned by White, and 30 
forn1erly owned by Van Tyle. 

Q And the connection runs across the center 
portion 1 A The center portion. 

Q To get to that house? A At the present 
time. 

l\i[r. Grosso~ That is all. 

40 
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Peter H. Glannan, cross. 

Cross examination by Mr. Lane. 

Q· vVhen was that n1ain laid, that connection 
laid? A Which connection, sir? 

Q The one to the White ho.use? A It was 
originally laid in 1905, from the records; it was 
relaid for Mr. "\Vhite, oh, I would say, three or 
four years ago. 

Q Do you remember when it was relaid there 
was produced to your water company a consent 
from Mr. Oeding that they should he laid there? 
A Yes. 

Q And Mr. vVhite produced that consent, 
didn't he? A Yes. 

Q Thereupon you laid the main? A Well, 
service. I wouldn't call that main, sir; that is 
service from the main to the house, is a service 
line. 

Q (By the Court.) House connection ? A 
House connection. 

Q And that house connection was paid for by 
White or by the water company? A By Mr. 
White. , 

Q And how many connections are there on 
this main altogether, on this so..:called street? 
A One, two, three, four, five. 

Q And does the main serve any other purpose 
except to supply the houses on that street? A 
No, sir. 

Mr. Lane: That is all. 
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JOSEPH TYMS, recalled. 

Direct examination by :Mr. Grosso. 

·Q Mr. Tyms, in addition to the roadway, do 
you know whether there are any pathways? 
A Why, yes; on the southerly side of it a side- . -10 
walk runs from the old Northfield Road to 
Ben venue a venue. 

Q What kind of side-,valk is it? A Cinders; 
and Mr. Oeding, in front of his place he tore 
up the sidewalk, tried to make it impassable. 

Q Prior to that time there was a sidewalk 
there? A Yes, sir. 

Q For how long-how long has that side-
walk been there, to your know ledge? A It has 
been there over twenty years. I got property 
there twenty years. 

Q Have you had occasion to use the pathway 
since Mr. Oeding ripped up his part of it? A I 
have to use the road. 

Q I mean, the pa th way? A When it is dry 
weather we can use it; otherwise, in a storm, 
we cannot use it. 

20 

Cross examination by Mr. Lane. BO 

Q How long do you say that cinder path has 
been there? A It has been there over twenty 
years. I have got property there twenty years. 

Q And was there a cinder path all along that 
road at the tin1e you first got your property 
there ? A Yes. 

Q And it is the same cinder path today that 
it was then? A All but in front of Mr. Oeding's 
property. 4:0 
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Joseph Ty1ns, cross. · 

Q, Have you put cinders on your side 1 A 
Yes; we keep it up in repair, !!Ir. Roy, myself 
and Mr. Allstead. 

Q How wide is this cinder path 1 A Oh, I 
should judge, about three feet, three to four 
foot. 

10 Q Do you know where that cinder path is 
with respect to your line 1 A Why, it runs 
alongside of the driveway, it goes in there. 

Q Yes. Do you know if it is on your prop-
erty1 A That I couldn't tell you. I don't 
know that. 

Q You don't know if it is on your property 
or where it is 1 You don't know whether it is 
on your property line or where it is 1 A My 
property line joins it. 

20 Q I know. Do you know whether your prop-

30 
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erty line includes it or not 1 A I think it does. 

Mr. Lane: That is all. 
Mr. Grosso: That is our case. 
Mr. Lane: We have nothing further. 
The Court: Has the testimony hitherto 

been written out 1 
Mr. Lane: Yes. 
The Court: Then you better write this 

out, and if you will furnish me with memo-
randun1s, I will try to solve the mystery. 

1 MAY .T.1928 
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New Jersey Court of Errors and Appeals 

Between 

ALBERT 0EDING, 

Complainant-A pvellant, 
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J osEPHINE N. ScHWEINLER, 
et als., 
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On Bill, &c. 
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from 
Chancery. 

Church, 
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Decree for, 
Defendants. 
Oomplain-
a,nt 's Appeal. 

BRIEF FOR APPELLANT. 

(Italics ours, except where otherwise noted. 
There is a supplemental state of case and the 
initials "S. S. C/' refer to it.) 

Statement of the Case. 

The Bill. 
The bill was filed to quiet title under the pro-

visions of an act entitled: 

'' An Act to Compel the Determination of 
Claims to Real Estate in Certain Cases, and to 
Quiet the Title to the Same" (P. L. 1870, p. 20, 
Revision of 1877, p. 1189, as amended P. L. 1901, 
p. 57, 4 C. S. 5399). 

(Bill, p. 1.) 
The property involved, the physical situa-

tion of the record title and the rielative loca-
tion of the respective properties, all con-
ceded. 

To understand the issues it is necessary to 
refer to the plotting (Exhibit C. 2, p. 96 of the 
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State of Case). The property involved is the 
central piece on the plotting, marked "H," a 
plot of land approximately 100 feet in width 
and 350 feet in depth, running from Benvenue 
avenue on the north to Northfield avenue on the · 
south. Complainant is the owner of the plot of 
land marked on the ploting "E" and has clear 
record title to both "E" and "H." 

Defendant, Schweinler is the owner of the 
plot marked '' B '' fronting on Benvenue avenue. 

Defendant Williams is the owner of the plot 
marked "G." 

Defendant Riddle IS the owner of the plot 
marked "C." 

Defendant Tyms . 
the of the plot lS owner 

marked '' D. '' 

Defendant White lS the owner of the plot 
marked "F." 

Defendant Olstead is the owner of the plot 
marked ''A.'' 

One Fuller became the owner of the entire plot 
shown on Exhibit C. 2 (p. 96) in 1874. 

On April 7, 1879, Fuller conveyed "A" to 
Butler, and by mesne conveyances the property 
is now vested in defendant Olstead. At the time 
of the conveyance the property had, and still 
has, a frontage on a public street, Benvenue 
avenue. 

On March 31, 1879, Fuller conveyed as one 
plot the present plots '' C '' and '' D'' to Jacob 
Wick, Jr., which plot, when conveyed by Fuller, 
had a frontage on Northfield avenue, a public 
street. After Wick became vested with the 
title to '' C '' and '' D'' as one plot, the plot was . 

) 
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split up and "C" became owned by defendant 
Riddle and '' D '' by def end ant Tyms. 

On February 1, 1878, Fuller conveyed "B" to 
Mc William. It had a frontage upon Benvenue 
avenue, a public street, and by mesne co~vey-
ances it is now vested in defendant Schwe1nler. 

On September 30, 1879, Fuller conveyed '' E, '' 
"F" and " G" as one plot to Loeffler. "F" 
and '' G,'' conveyed as one plot, had a frontage 
upon a public street, Northfield avenue. "E" 
did not. Subsequent to the conveyance to Loef-
fler the plots were split up and "F," by mesne 
eon~eyances, became vested in defendant White, 
"G" in defendant William and "E" in com-
plainant Oeding. 

By 1880 Fuller had parted with the ownership 
of all of the property shown on the plotting 
(Exhibit C. 2), with the exception of the central 
plot '' H.'' All of the property conveyed by him, 
with the exception of ·complainant's plot "E," 
had frontage on the public streets, Northfield or 
Benvenue avenue. 

None of the conveyances out of Fuller granted 
any rights in "H." 

Fuller died in 1888, leaving a will (p. 101). 
By deed in 1892 his executors, under power 
granted by the will, conveyed '' H'' to Soper 
(p. 102). He died in 1901 and his heirs con-
veyed "H" to his widow, Hannah T. Soper 
(p. 104). Hannah T. Soper died in 1898 (p. 
105 ). By deed, dated March 14, 1907, her heirs 
conveyed "H" to Alfaretta M. Soper (p. 107). 
By deed, dated June 18, 1907, Alfaretta M. 
Soper conveyed a one-sixth interest in the prop-
erty to the witness W ensley ( pp. 29 and 107). 
By deed in 1913, Alfaretta M. Soper conveyed 



her remaining rights to Parsons. February 11, 
1918, Wensley quitclaimed his one-sixth interest 
to Parsons, and by deed, April 21, 1919, Parsons, 
and certain of the heirs of Hannah T. Soper, 
who had not conveyed their interest to Alfaretta 
M. Soper in 1907, conveyed '' H'' to complainant 
Oeding for a valuable consideration, as shown 
by the deed, and at that time Oeding became 
vested with full legal title to " ·H,, (p. 108). 

Complainant acquired title to both "E" and 
"H" by the same conveyance, "H" being the 
first tract described and '' E '' the second ( p. 1). 

The Answer of Defend.ants and the Issues. 

Defendants admitted the right of complainant 
to a decree to quiet the title to plot '' E. '' As to 
plot '' H'' they- (a) denied peaceable possession 
of complainant sufficient to support a decr ·ee, 
(b) alleged that, as a result of the conveyances 
out of Fuller, there was left the central plot 
"H," a tract approximately 100 feet in width 
and that Fuller "dedicated to the public and 
granted to the predecessors in title of the de-
fendants, rights of way over and through two 
streets, running from the said Benvenue avenue 
to the said Northfield Road and being on either 
side of the said strip of land described in the 
first tract (' H '), which said streets have been 
continuously used by the public, by the defend-
ants and their predecessors in title ever since 
the date of the laying out of the said tract, which 
was in the year 187 4, '' and that, by reason of 
said dedication, they were "entitled to pass and 
re pass at will over and through the lands de-
scribed in the first tract,'' ( c) alleged that the 
''streets'' had been continuously used since the 
date of the laying out of the same "openly, noto-
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riously and adversely and the right of the de-
fendants and of the public to use the same has 
never been questioned or disputed by any one'' 
(p. 6). 

The Opinion and Decree. 

The court below held that complainant did not 
have the necessary peaceable possession for a 
decree (p. 7) as to "H" and that, therefore, the 
court had no jurisdiction and dismissed the bill 
(p. 13). 

Although the extreme claim, to which defend-
ants adduced proofs, was to rights of way over 
the streets which they said had been opened on 
both sides of '' H,'' and although the extreme 
substantial claim as to the widths of these sup-
posed rights of way was 14 feet, the court re-
fused to settle the title, to any part of '' H.'' 

Defendants made no claim of title or of right 
in the fee of "H." Their extreme claim was to 
an easement · over those portions of '' H'' which 
were included ·within the lines of the suppo .sed · 
streets. 

The decree dismissed the bill as to plot '' H,'' 
with costs to defendants, including a counsel fee 
of $500. From that portion of the decree this 
appeal is taken (Notice of Appeal, p. 15; Peti-
tion of Appeal, p. 16). 

ARGUMENT. 

The Possession of Complainant. 
The Facts. 

We have already shown that complainant has 
a perfect record title to the ·whole of plot "H" 
and has had such record title since 1919 and that 
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the property had been conveyed by mesne con-
veyances several times after the death of Fuller, 
the original owner, in 1888. 

So far as dealing with the title is concerned, 
the plot has been considered as lands of which 
Fuller died seized and was so dealt with by those 
who took his estate, and was by them conveyed 
to Charles A. Soper in 1895 and was considered 
as lands of which Charles A. Soper died seized, 
and was so dealt with by those who took his 
estate, who conveyed to his widow, who died in 
1898, and was dealt with by those who took her 
estate as property of which she died seized and 
has generally been dealt with as private prop-
erty. 

The situation with respect to the record title 
is not that the plot has been lying for years 
without being dealt with and then a sudden 
activity in dealing with the record title has de-
veloped. The title to this plot has been con-
sistently dealt with for a period of upwards of 
thirty-four years. The property is designated 
upon the tax map of West Orange as lot 76, plot 
158. It is vacant land. It is described as being 
a plot 100 feet front. Taxes were paid on it for 
the years 1914 and 1916, the property being as-
sessed during those years to William S. Wen-
sley, who had a one-sixth interest in it by grant 
(pp. 29, 30). In the year 1919, the property was 
conveyed to Oeding and he paid the taxes for 
that year, the property still being assessed to 
W ensley. Since 1919, the property has been as-
sessed to Oeding, and taxes have been paid by 
him. Receipted bills were introduced in evidence 
for the years 1919, 1920, 1921, 1922, 1923 and 
1925. 
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The bill was filed July 11, 1924, so that, for a 
period of more than five years preceding the fil-
ing of the bill, taxes had continuously been paid 
upon the property, and, after the filing of the 
bill, taxes for the year 1925 were paid, and dur-
ing all of that period of time, the property had 
been assessed by the city to the owners of the 
record title (Exhibit C. 1, p. 94). 

During the time that Soper was the owner the 
property was used for raising potatoes (pp. 30, 
31). W ensley's wife was one of the heirs of 
Soper (pp. 23, 34, 104). Wensley acted as agent 
and leased the property to a man named Bowden, 
who raised potatoes on it (p. 31). After Oeding 
acquired title he used the property for the pur-
pose of storing lumber, and he also planted fruit 
trees and used it for a general garden (pp. 34, 
35). The property which was so used for garden 
purposes and for the storage of lumber was the 
central portion lying between the so-called roads 
(pp. 36, 40). At the time of the hearing in No-
vember, 1924, the property was being used by 
complainant for the storage of lumber (pp. 35, 
40). 

Defendants' witness vVilliams, who is the owner 
of Plot "G" (Exhibit 2, p. 96), says that his 
mother bought that plot in 1884 and that he has 
been familiar with the property since that time 
and has lived permanently on it since :March, 
1908 (p. 54). He says that he had a garden on a 
part of the central Plot '' H'' for five or six years 
(p. 63)-

,' Q Did you have any permission from 
anybody to use that as a garden spot1 A 
Yes; I had it from the executrix of Charles 
A. Soper 's estate, Mrs. Julia Lenke. 

Q And did she- what property did they 
own there at that time 1 A They owned the 
property of the estate left by her father, 
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Charl~s A. Soper, the house that Mr. Oeding 
occupies or owns now.'' 

On pages 64 and 65 he says that she claimed 
ownership of this plot. 

At the time this permission was obtained and 
he, Williams, used this plot as a garden, the 
record ownership was in the estate of Mrs. Han-
nah T. Soper, of whose will Mrs. Lenke was ex-
ecutrix (pp. 105, 106). 

During the time that Fuller owned the prop-
erty a one-story building was erected on it. 

Defendant Tyms, the owner of Plot "D " tes-. ' tified that he had owned that plot for seventeen 
years and had resided thereon for eleven years 
{p. 82). He was a chanceman of the Police De-
partment of West Orange and patrolled in the 
neighborhood for over thirty-three years (p. 83). 
The building was taken away and moved over to 
Crystal Lake and Eagle Rock (p. 84) about 
forty years ago (p. 87). 

Fro1n the direct examination it would appear 
that the building the witness refers to was a 
public building (p. 87), but the testimony on 
cross examination (p. 83) indicates that it was 
private. The witness says: 

"Q So the house was deserted whenever 
you were there 1 A The books and billiard 
table. and e:7erything, library was there. It 
was Just prior to them moving it. 

Q Oh, you say you saw it just prior to 
their moving it 1 A Yes; long before that. 

Q1 And there was a pool table in there 1 
A A billiard table. 

Q A billiard table 1 A Yes, sir. 
Q Any books 1 A Books. 
Q Libraryf A Yes. 
Q You don't mean to say that was open 

to anybody in the public in the town of West 
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Orange to go in there and use 1 A It was 
private property. 

· Q l].t was private property? A Yes. 
Q And it appeared to be private prop-

erty in the way in which it was furnished, 
didn't it? A Yes. 

Q You wouldn't expect the public pro-
miscuously to go in there and use the place, 
would you 1 A No." 

He then tries to reiterate that the building 
was used by the public in the neighborhood (p. 
84), and it transpires that he knows nothing 
about it. It was removed, he says, about forty 
years ago and Fuller took it over on some other 
property he owned but from there it was moved 
to Crystal Lake. 

'' Q1 I\1:oved in 1888, wasn't it f A Some-
where around there. 

·Q Somewhere around there, and then it 
was taken wheref A Over on-I think Mr. 
Fuller owned the property. I am not sure, 
and then it was moved from there over to 
Crystal Lake. 

Q And put on private property on Crys-
tal Lake, wasn't it 1 A Yes. 

Q Where it is now f A Yes." 

It may be that this gentleman can remember 
this particular place as it was forty years ago 
and the _removal of this building. He is only 
fifty-nine now ( p. 87). By his testimony it ap-
pears, however, that the building was maintained 
by Fuller. When it was removed it was taken 
and put on other property of Fuller's and finally 
it was moved to private property on Crystal 
Lake. In no sense was it a public building. 

This building is ref erred to by certain of the 
other witnesses. 

Simeon H. Rollinson, Mayor of West Orange, 
who has lived in West Orange for fifty-five years 
(S. S. C., p. 172), remembers the passageways 
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on both sides of Plot '' H'' and the building 
erected on the central portion. He says he never 
was inside of the building. He thought it was 
intended for music or billiards or something of 
the sort. 

Frederick M. Hoffman, a builder, in 187 4 or 
thereabouts, had a contract for enclosing seven 
or eight buildings erected on the entire plot 
owned by Fuller. He received his contract from 
a Mr. Small, who had no connection with the title 
whatever. He says the two roads were cleared 
over Plot "H, '' leaving the central portion ( S. S. 
C., p. 115), and that on that central portion he, 
Hoffman, erected a building, which is the build-
ing referred to by the witnesses. 

There is . considerable testimony in the case 
with respect to the erection of fences at one 
time closing off the property at Northfield ave-
nue and Benvenue avenue. The witness Wensley 
says that the fences were erected about two 
years after Charles A. Soper obtained title, 
·which vvas in 1892 (p. 31) and that a part was 
taken down during the night (p. 31). At the . 
point where the driveways were, or where one of 
the driveways was, there were gates (p. 33). 
,Vensley says that, after a portion of the fences 
had been taken down, it was rebuilt and then 
taken down again (p. 34). 

D·efendant vVillian1s, the owner of Plot "G," 
says that, as he remembers, the fences were 
erected in 1886 or 1887 (p. 57) by Charles A. 
Soper. He is mistaken in this, for Charles A. 
Soper did not get title until 1892. I-Ie says there 
were gates in the fences and that Soper "would 
lock the gates at certain times during the day 
and night and stop grocery wagons and like 
that, and vehicles, and the mail coming through 
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there." . A portion of the fence which cut off the 
pathways was torn down by Williams' mother 
(p. 61), who was a relative of Soper's, and such 
tearing down was due to bickering between the 
two relatives (p. 59). But it appears from this 
witness' testimony that no portion of the fences 

·was disturbed except that which permitted So-
per, by locking the gates, to close off the entrance 
to the two paths on either side of Plot "H." No. 
attempt was made to disturb those portions of 
the fences closing off the central portion from the 
public streets (pp. 57, 60), and as the witness 
testified (p. 60)-

,' Q What portions did you see her tear 
down 1 A The gateways, the gates that he 
put up." 

Those portions of the fences which closed off 
the central part from the public road remained 
standing. The witness Williams does not know 
how long they stood. They were not torn down 
(pp. 57, 58, 59, 60, 61). 

Defendant Tyms, testifying as to the fences, 
says that those portions which cut off that por-
tion of Plot '' H'' lying between the two paths 
remained until 1905 (p. 85). The witness thinks 
the fences were erected in 1886 and remained 
until 1905 (p. 85). His recollection as to when 
the fences were erected accords with that of Wil-
liams but does not accord with the record which 
shows that Charles A. Soper, who is said to have 
built the fences, did not acquire title until 1892. 
However that may be, from this testimony it 
appears that, from the time of the original 
erection of the fences, those portions, except that 
which closed off the paths, ren1ained standing 
until 1905, and then the fences were not torn 
down by any person asserting an adverse right, 
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but they went away piecemeal, as fences will (p. 
85). 

Defendants' witness Barker remembers the 
fences having been erected by Soper ( S. S. C., 
p. 118), and he says, with respect to the taking 
down, that all that was done was to cut the wire 
of those portions of the fences which shut off the 
pathways '' so you could get through.'' 

Sumn1arized, the testimony with respect to the 
fences is that, as early at least as 1894, Soper, 
who had the record title, claiming ownership over 
the whole of Plot "H," erected fences at both 
ends of Plot '' H'' so that ingress and egress to 
the pathways, which were on both sides of the 
plot, would be cut off, and that one of his rela-
tives with whom he had a dispute, cut those por-
tions of the fences which prevented ingress and 
egress to the pathways, and that the remainder 
of the fences continued standing, without opposi-
tion from anyone, until about 1905, when they 
disappeared in the natural course of events. 
They continued in existence for upwards of 
eleven years without opposition. 

The erection and maintenance of these fences 
was an act of ownership by the owners of the 
record title and a physical possession of the land 
taken and maintained. In addition to this we 
have the fact that, during the ownership of Soper, 
it was used for the raising of potatoes by a man 
to whom it had been leased by authority of the 
record owner, and, after the death of Soper, it 
was used by defendant Williams for the purpose 
of maintaining a garden with the permission of 
the executrix of Hannah Soper, the estate of 
·whom owned the land, and, after complainant 
acquired the property, he used it for the plant-
ing of fruit trees, raising of corn and potatoes 
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and latterly for the storage of lumber, and, at 
the time of the filing of the bill, he had lumber 
stored upon it as also at the time of the hearing. 

So far as the central portion of Plot '' H'' is 
concerned, there is no evidence of the assertion 
of any right by defendants or their predecessors 
in the title or anyone under them, or any objec-
tion by them to the exercise of ownership by 
complainant and . his predecessors in the title. 
So far as this central portion is concerned no 
act has been committed for which an action in 
trespass wou}d lie, nor has any act been commit-
ted which would support any other action at law. 
Ejectment may not be maintained by complain-
ant, for he is in possession. Notwithstanding the 
fact that no overt act has been committed by 
defendants for which an action at law would lie 
against them, they assert rights in this central 
portion and they object to complainant maintain-
ing his lumber on the tract (p. 21). They commit 
no physical act for which they may be sued at 
law, but their claims destroy the marketability 
of complainant's title. 

The Proof as to the Alleged Rights of Way. 
There is no doubt but that these paths have _ 

been used by defendants and by tradespeople 
making deliveries at defendants' houses. The 
used paths are shown on a survey made by de-
fendants' witness Winston and offered in evi-
dence by defendants at pages 70 and 72. That 
survey sho·ws the paths by dotted lines on Plot 
"H," which is marked "Property of Albert Oed-
ing. '' The survey shows a used driveway on each 
side of Plot "H" 12 feet in width (pp. 80, 81). 

Ashes were put upon these used pa th ways 
under the direction of ·yvinston ·who was engineer 
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for the Town of West Orange between 1916 and 
1921 (pp. 71, 79, 80, 81). 

Water mains were laid from time to time along 
the entire line of the paths within six feet 
of the property line ( Glannan, pp. 67, 70). The 
first main was laid in 1905 and the last in 1921. 
The town had nothing to do with the installation 
of the mains and the consent of the town was 
not required or obtained (p. 68). 

There is very little question as to the width 
of the paths. The extreme claim made by any 
of the defendants is that they were about four-
teen feet wide. (Williams, p. 62). It is true 
Williams says that, "The one on the opposite 
side of ours is probably twenty-five feet wide.'' 
But he says (p. 62) : 

"Q I know. One wagon rut running 
through that road; isn't that a fact ? A 
Yes ; one wagon road. 

Q Well, one wagon rut is not four teen 
feet wide, is it? A No; I can't say that 
it is. 

Q It is about four and a half feet to six 
feet between wheels? A Well, I don't know. 

Q You wouldn't · say fourteen feet? A 
Well, I wouldn't say that." 

No one else testifies to the paths being any 
such width. And an examination of Williams' 
testimony indicates that it is not to be relied 
upon. He testifies to a great many things which 
happened before he could possibly have known 
anything about them. He is the witness who 
maintained the garden in the center of Plot "H" 
with the consent of complainant's predecessor 
in the title (p. 63). 

Winston, the surveyor, who made the survey, 
Exhibit D. 2, said (p. 80): 

'' Q There appears to be on this survey 
marked 'Exhibit-' A They were made. 
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Q · '\Vait a minute '-Exhibit D. 2' within 
the dotted lines on either side of this street? 
A Yes. 

Q This was made from actual survey 
upon the ground, that is, Exhibit D. 2? A 
Yes, sir; that had nothing whatever to do 
with the town. That was in the nature-
( interrupted) . 

Q I didn't ask you that. It was made 
from an actual survey upon the ground? A 
Absolutely. 

Q Then how did you get your distance of 
twelve foot, which you have used as the 
width of these so-called driveways? A The 
used roadway. 

Q That was the limit of the used road-
way, was it? A Y es, sir. 

The Court: How much is it, twelve 
foot? 

Mr. Lane: Twelve foot. 
The Court : On both sides ? 
The Witness: Yes, sir. 
Mr. Lane : On each side.'' 

I{nowing, as we do, the width of a wagon, or 
of an automobile, and, taking the testimony 
with respect to the width of these driveways, 
which varies from seven or eight feet to fourteen 
feet, while the engineer fixes the limits of the 
used driveways at twelve feet, it is fair to 
assume that he has included certain unused space 
on each side and that the actual width of the 
used driveway is ten feet. This limit of ten 
feet would be sufficient as ways of necessity if 
the matter of necessity is involved in this case, 
which we insist it is not. From the standpoint 
of user, if that is to be considered, there is no 
testimony of probative force that pathways more 
than ten feet in width have, in fact, been used. 
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The contractor who leveled off the ground 
originally for the two roadways, testified ( S. S. 
c., p. 116): 

'' Q Do you remember how wide the 
streets were 1 A Well, not-I never meas-
ured them. I should judge, from twelve to 
fourteen feet wide, the roadway. I am not 
certain about that because I never measured 
them.'' 

THE LAW. 

The possession of complainant 1s sufficient to 
sustain jurisdiction of the court. 

The Court of Chancery held that the possession 
of complainant of Plot '' H'' was not sufficient to 
sustain the jurisdiction relying upon Barry v. 
Tunick, 97 N. J. E. 281. 

The case bears a close resemblance to that at 
bar. The complainant filed his bill to obtain a 
decree quieting the title to a certain tract of 
land. Respondents answered asserting an ease-
ment of way over the land. The Court of 
Chancery made a decree establishing the validity 
of the respective claims of the defendants and 
perpetually restrained the complainant from in-
terferring with the defendants in the exercise 
thereof. From this decree the complainant a p-
pealed. This court reversed upon the ground 
that, it appearing that there had been a con-
tinued user of the alleged right-of-way by each 
of the defendants, if such user had been without 
legal justification an action in trespass would 
lie, and '' the judgments in such actions would 
settle the question of the right of the complain-
ant to hold his land free from the further user 
thereof by the respective defendants.'' 

It is apparent from a consideration of the 
opinion in Barry v. Tunick that the bill, while in 
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form one to quiet title, was, in effect, a bill to 
determine whether or not the easement of right-
of-way over the land existed and this court held 
that the Court of Chancery had no jurisdiction 
to determine tha.t legal question. In this case 
the bill _ is for the purpose of quieting title to all 
parts of Plot '' H ''-not only to those portions 
of Plot "H" over which the alleged rights-of-
way run but likewise the central portion which is 
a tract at least 377 feet in depth by seventy feet 
in width, sufficient to construct at least three 
houses upon. Defendants set up in their answer 
not only that they have the rights-of-way as used 
but that because (par. 6 of the answer, p. 6) of 
a dedication to the public by complainant's 
predecessor in the title they and the public have 
the right '' to pass and repass at will over and 
through the lands described in the first tract.'' 

~o far as this central portion of Plot ''II'' is 
.concerned, no act has been committed by any one 
of the defendants which would permit complain-
ant to bring an action of trespass or any other 
form of legal action. Notwithstanding this fact, 
defendants assert that, even with respect to this 
central portion, they have rights and that com-
plainant has not, as against them, clear title. 

vVith respect to this central portion complain-
ant has shown peaceable possession. It was used 
by his predecessor in title for garden purposes 
and by him for the planting of trees, etc., and, at 
the commencement of, and during, the suit, -was 
used by him for the storage of lumber. While 
his predecessor in title, Soper, was in possession 
a lease had been given by \Vensley, by Soper's 
authority, to another for use to raise potatoes 
(p. 31). The right of Soper and his predecessors 
in title to the undisturbed use of the central 
portion ·was admitted by the witness, ,Villiams, 
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when he obtained permission from the executrix 
of Soper's estate to use a part of the central 
portion for garden purposes (pp. 63, 64). 

There was no proof in the case of any use of 
the central portion by any of the defendants 
adverse to complainant or his predecessors in 
the title. This is but another way of saying that 
no act had been performed by any of the de-
fendants for which an aetion at law would lie. 

The record title of complainant to the whole of 
Plot '' H'' was strictly proven. 

There was, therefore, proof of peaceable 
possession of the central portion of Plot '' H,'' 
uninterrupted by any positive act of defendants. 

Section 1, 4 Comp. Stat. of N. J., p. 5399, pro-
vides-

" and whenever any lands within this State, 
shall not, by reason of * * * being 
* * * or uninclosed or unimproved lands, 
be in the actual peaceable possession of the 
owner or person claiming to own the same 
in fee under a deed or other instrument, duly 
recorded with this State, who shaU have 
paid the taxes u,pon , such la!Jids and to whom 
or to whose gran.tors the taxes upon such 
la1nds shall ha,ve been assessed for five con-
secrutive yea .rs immediately prior to the com-
menceme n t of suit, shall be presumed to 
be in peaceable possession of such lands 
within the meaning of this act; provided, no 
other person be in possession thereof.'' 

And the statute proceeds to permit such a 
person, so presumed to be in possession, to 
bring a suit '' to settle the title of said lands and 
to clear up all doubts and disputes concerning 
the same.'' 

In the case at bar, complainant and his 
grantors had paid the taxes upon the lands for 
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five consecutive years immediately prior to the 
commencement of the suit and the taxes had been, 
during that period of time, assessed to complain-
ant or his grantors. 

It is immaterial if, from time to time, there 
had been trespasses upon this central portion. 
The peaceable possession is only required as 
aga,inst the defendam,ts named in the bill and 
there is no proof whatever that they ever tres-
passed upon the central portion under such cir-
cumstances as either to amount to an assertion 
of right or under such circumstances as would 
give a right of action. 

In Allaire v. I( etcha ,m, 55 N. J. Eq. 168, the 
lands involved were unenclosed woodlands and 
actual possession was held to be proven by the 
fact that complainant's predecessor in title had 
cut hoop poles from the whole tract in 1856 and 
that in 1871 stakes had been placed on the line 
and trees marked and after that time complain-
ant had stopped the trespassing of cutting wood 
on the lands by any person so far as such tres-
passing was brought to his knowledge. These 
acts, which fall far short of the acts of possession 
proven in the case at bar by complainant and 
his predecessors in title, were held sufficient evi-
dence of actual possession. vVith respect to 
the peaceableness of the possession, Vice-Chan-
cellor Emory said: 

'' Has the possession been 'peaceable' 
under the statute 1 If by peaceable is meant 
quiet and peaceable as to every trespasser, 
whether claiming title or not, then the 
possession cannot be said to have been al-
together peaceable, for the trespassers whom 
complainant ordered off disturbed this peace-
able possession. But I think the true con-
struction of the statute is that the possession 
must be peaceable a-s against the def end ant. 
And further, it seems to me that in de-
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termining whether the possession as to the 
defendant is peaceable, the test must be 
whether the defendant setting up a claim 
of title has interfered with complainant's 
possession by an act whioh is suable at law, 
a;nd suit u,pon which will or may involve the 
title of the defenda1"d. This is the test ap-
plied by the courts to the term 'peaceable' 
as connected with the acquiring of easements 
by continued and peaceable possession for 
twenty years. Lehigh Valley Railroad Co. v. 
McFarlan, 14 Vr. 605 (Errors and Appeals, 
1881), see opinion of Mr. Justice Depue 
(p. 631)." 

In Bradley v. McPherson, 58 Atl. 105, not 
officially reported, Vice-Chancellor Reed said: 

'' The doctrine laid down in this court is 
that the peaceable possession required by 
the statute is not a possession which is 
peacable as to third parties, bu.t only peace-
able as to the defenda ,n.t; and, as to the de-
fendant, that it is a possession u.ndistu .rbed 
by any act of the def end ant in or u,pon 
the locu,s in qu,o, for which act the defendant 
would be S'it,able in an action by which the 
title to the property could be determined. 
Mere words denying the right of the com. 
plainant to possession, which afford the com-
pla .ina.nt no right to test the substance of 
su.ch claim by an, action at la,w, do not _destroy 
the peaceableness of complainant's posses-
sion.'' 

In Blakeman v. Bourg ·eois, 59 N. J. Eq. 473, 
Vice-Chancellor Grey said, at page 476: 

'' What constitutes such a possession of 
lands must be indicated by the acts of the 
party claiming to own them. These acts 
will naturally adapt themselves to the na-
ture of the land and the uses which may be 
made of them. In this case the property was 
incapable of being farmed. It was almost 
if not quite, an island, on which grew salt 
grass and sedge, valuable for hay or litter. 
Part of it was usable as oyster grounds, on 
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which oysters might be planted for future 
use. Ducks and other game made it a ttrac-
tive for gunning, and its nearness to the 
thoroughfare, for fishing, so that it was 
rentable to city people for a clubhouse, for 
those uses. There was no other purpose for 
which this property could be used. If a 
person went there to look at it, to see 
whether any one was claiming ownership in 
it, he would naturally examine it with rela-
tion to those incidents for which it might be 
used by the claimant. The law implies 
notice to parties interested in such cases in 
much the same way, the acts of possession 
varying according to the nature of the land." 

And at page 479: 
'' The contention of the defendant that the 

hay cutting, as evidence of possession, must 
be limited to the extent of the stroke of the 
scythe, does not recognize the true criterion 
by which the statute tests the possession of 
the party claiming to be owner. If the acts 
of possession are su,ch as a,n owner would 
exercise on land of the character in qu.es-
tion they are su,fficient. Cutting on the prem-
ises for hay, not in one place, as if 
the right were limited to that place, but 
wherever on the tract the grass happens to 

. grow, is the manner in which one claiming 
to be owner of the whole tract might be ex-
pected to cut. The place of cutting n1ay vary 
because the crop does. It is shovvn by the 
proofs that the cutting followed the crop 
wherever it was growing on the island. This 
was the situation of affairs at the time th 2 
complainant filed her bill of complaint in this 
cause.'' 
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Use by defendants of the paths or roadways 
does not destroy the peaceable possession of com-
plainant either as to the central portion of Plot 
' 'H' ' or as to the whole plot. 

The claim by defendants is to an easement of 
right-of-way. The claim of complainant is to the 
fee of the whole of Plot '' H, '' free of any charge 
of the supposed easement. 

So far as the central portion of Plot '' H'' is 
concerned, as we have shown, there is no proof 
of any right of defendants to any easement what 
ever, nor is there any proof of any acts per-
formed by defendants disturbing the possession 
of complainant. So far as the used rights of way 
over Plot '' H'' are -concerned, there is proof 
of the exercise by defendants of the right of pas-
sage. But the exercise of that right does not 
affect the legal title of complainant to the fee 
nor disturb his peaceable possession of the land 
as such. The right of complainant to the fee and 
the right of defendants to the ease1nent, if such 
exists, are independent. 

In Perrine v. Berge, 14 N. J. L. 355, Justice 
Ford said: 

'' If such a nuisance, whether by smelting 
house, hog sties or raising back water, has 
been continued in the same manner, peace-
ably and without interruption, twenty years, 
it thereby ripens into a rights, and then it 
takes in law, the name of an easement, but 
even 'an ea-sement works no dispossession 
of the owner; the possession still re:n,ains 
in him as mit,ch as if the easement did not 
exist. Thu -s, if the public have a highway 
over any man's land, or if an individital 
have a private way over it, si1;ch ease1nents 
of their's impair not the owner's possession; 
he may maintain trespass for digging the 
soil or' such highway or even private way, 
which shows the possession is his as miich 
as if such easements were not in existence." 

23 

And in Burnet v. Crane, 56 J. L. 285, the 
Chancellor, speaking for this court, said: 

'' The existence of the easement claimed by 
the plaintiff-in-error will not justify the ex-
clusive possession which she has taken of the 
land. Such possession is not necessary to 
or authorized by a mere right-of-way, and 
is inconsistent with the right of the defend-
ant in error, which the present action is 
brought to vindicate.'' 

And quoting from Mr. Justice Bigelow in 
Morgan v. Moore, 3 Gray 319, 322, (Mass.), the 
Chancellor further said: 

'' * * * The right to a fee and the right 
to an easement in the same estate are rights 
mdependent of each other, and may well 
subsist together when vested in different . 
persons. Each can maintain an action to 
vindicate and establi~h his right; the former 
to protect and enforce his seizin of the fee 
the latter to prevent a disturbance of his 
easement.'' 

And the rule was recognized by Vice-Chancel-
lor Stevenson in Country Homes Land Co. v. 
De Gray, 71 N. J. Eq. 289, which was affirmed 
upon the Vice-Chancellor's opinion. See his 
opinion in 71 N. J. Eq. 289. 

The proof is that the right of complainant in 
these roads has been recognized. When it be-
came necessary to re-lay a water main for de-
fendant White, who ovvns Plot "F," the consent 
of compla ,inant Oeding was obtained by White 
(p. 117). 

Some attempt was made to show that there 
was a cinder path along the roadways, but that 
path is on the property of the abutting owners 
(p. 120). 

It follows that complainant is in peaceable 
possession of the ,vhole plot notwithstanding the 
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use by defendants of the roadways on both sides 
of the plot, for nothing is proven indicating that 
defendants have any right in the fee of the land. 

Complainant, in any event, was entitled to a 
decree settling the title as against defendants to 
all portions of Plot ' 'H' ' not tra:versed by the 
roadways; and, further, to a decree settling his 
title to that portion of Plot "H" involved in the 
roadways, subject to such rights of passage over 
the roadways as defendants might, at law, be 
determined to have. 

We have already argued to some extent his 
right to a decree settling his title to those por-
tions of Plot '' H'' not involved in the roadways. 

As to that portion of the land, this case is a 
t ypical one for quieting title under the cases. 
Chief Justice Beasley, for this court, in Jersey 
City v. Lembeck, 31 N. J. Eq. 254, at page 272, 
said: 

"The inequity that was designed to be 
remedied grew out of the situation of a per-
son in the possession of land as owner, in 
which land another person claimed an inter-
est which he would not enforce; and the 
hardship was that the person so in posses-
sion could n.ot force his adversary to sue, 
and thus pif:.t the claim to the test. The title 
of the act indicates that this is its purpose, 
for it is an act 'to conipel the determination 
of claims to real estate.' In the present in-
st ance, the complainant had it in his power 
by one of the customary processes of the law, 
to bring to judgment the claim he wished to 
control, and it would, therefore, seem to be 
going out of the way to maintain that this 
statute is applicable in aid of his inaction. 
If a party in possession of land can throw 
the hostile claim into a course of law, and 
thus get rid of the cloud overhanging his 
estate, why should he not do it 1 And what 
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r~ason is there to say that this act was de-
signed to help a party who was in no strait 
but of_his own choosing1 On the other hand; 
the_re is a class of cases in its application to 
~hich the law under consideration would be 
~ighly reasonable and beneficial. I would 
ins~ance, as a sample, the case of a doubtful 
claim upon land arising under a will, a per-
son wh? asserts 8:n a_bsol~te title being in 
possession. In this situation the existence 
of such a claim, no matter how inauthentic 
or 111nsu?s~antial, would work, oftentimes, a 
serious inJ1try to such real owner, and, with-
out statuiory help, the latt er might not, in 
all ca?es, be able to clear his title. In such 
a conJuncture t~e present act would operate 
[avorably, and, in such connection would be 
in. h~rmony with legal and constitutional 
principles. In my view, that law was in-
tei:ided for. the relief of such cases of hard-
ship as tlus and other cases of a similar 
nature; but it was not intended to aid those 
who have no need of aid, and to this latter 
class the complainant belongs.'' 

. And in Sheppard v. Ni x on, 43 N. J. Eq. 627, 
cited . by the c?urt below, 1'Ir. Justice Depue, 
speak1ng for tlus court, pointed out when it was 
that there could be relief under the act and when 
not. H e said at page 633 : 

"The i11::firmity in this suit is fundamental. 
!30th parties claim the legal title to the prem-
ises, anq, th e legal remedy is adeqitate. The 
found~t10n o~ th~ _jurisdiction of the equity 
cour~ is t~1e inability of the complainant to 
obtain relief by an action at law, or the in-
adequacy of the legal remedy. Hence it is 
~he_ settled law that, where the estate is legal 
in its nature, and the remedy at law is ade --
quate, and full and complete justice can be 
done thereby, the party ,vill be left to his 
legal remedy. The exception to this rule is 
~here t_he cas_e presents some special ground 
f?r cquitabl_e interposition, such as fraud ac-
cident or mistake, requiring the setting ~side 
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or reformation of deeds or instruments of 
conveyance. If these elements be wanting, a 
bill to establish the complainant's title is am 
ejectment bill put and simple; and if the 
situation of the parties be such that the com-
plainant may have an action at law to estab-
lish bis title, bis remedy is in a court of law. 
3 Porn. Eq. Jur. Sec. 1399, and note; Sedg. 
& Waite on Trial of Titles, Secs. 163, 169, 
170; Lord Tenham v. Herbert, 2 Atk. 483, 
484; Bailey v. Briggs, 56 N. Y. 407-415; Hipp 
v. Babin, 19 How. 271; Lewis v. Cocks, 23 
Wall. 466-4 70; Crane v. Conklin, Sax. 346-
352; I-Iaythorn v. Margerem, 3 Hal. Ch. 324-
342; Camden and Amboy R. R. Co. v. Stew-
art, 3 C. E. Gr. 489; Pilhower v. Todd, 3 
Stock. 54; Jersey City v. Len1beck, 4 Stew. 
Eq. 255-272; American Dock and Improve-
ment Co. v. Trustees, 10 Id. 266; 1 Stew. Dig. 
376, Sec. 56. 

"The action of ejectment under the act of 
1855 (Rev. p. 326) has greatly circumscribed 
the necessity of resort to equity to establish 
or quiet titles." 

In the Lembeck case it was held that complain-
ant had a r emedy at law to review, by certiorari, 
an assessment claimed to be a lien; in the Nixon 
case that complainant had a complete remedy at 
law by ejectment. 

Penrose v. Absecon Land Co., 94 N. J. Eq. 436, 
in this court was reversed upon the ground that, 
the peaceable possession of complain _ant having 
been questioned, the court took no proofs with 
respect to it. It will be observed that in both 
the Lembeck and the Nixon cases a judgment in 
the law court would give ultimate relief. If the 
certiorari was sustained the assessment would 
be set aside. If plaintiff recovered in ej ectment 
he would be put in possession. 

In Barru v. Tunick, 97 N. J. Eq. 281, this court 
held that, if an action in trespa ss could be 
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brought, .there was no jurisdiction in equity to 
settle the title because the possession of complain-
ant was not peaceable. This court said that the 
complainant had a complete remedy at law for 
the alleged illegal acts of the several defendants 

' but the action in trespass, while giving damages 
for past acts of trespass, would not prevent con-
tinuance of the trespasses and equity would have 
jurisdiction t0 enjoin these continuous trespasses. 
But there is no remedy for complainant a.t law · 
with respect to the central portion of the plot 
not involving the roadioays. He can maintain 
neither ejectment nor trespass, nor can he force 
defendants to any legal action. 

Defendants, however, ·without performing any 
act which would give rise to a legal remedy have 
made claims with respect to this central p~rtion 
and do, in their answer, make claims with respect 
thereto. They claim the right to pass and re-pass 
at will over and through all portions of the plot 
(paragraph 7 of the answer, p. 6). But the proofa 
show that this is a mere claim without any sub-
stance sr> far as the central portion of the plot is 
concerned. It has substance so far as the used 
roadways are concerned. Defendants are con-
fining themselves, as to their physical acts, to 
the ~se~ roadways. Suppose complainant brings 
a suit 111 trespass against defendants for tres-
pas~ upon the used roadways. If the judgment 
be 111 complainant's favor, it may be that this 
would settle the question as to the whole tract 
because, certainly, if complainants were not le-
gally justified in using the used roadways, they 
woul_d not be legally justified in using the central 
port1011 of the plot, although this might not be 
so. But suppose the judgment was in favor of 
defendants. In s~ch a case all that the judg-
ment ,vould establish would be that the defend-
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ants were entitled to use the used roadways. It 
would not determine in anywise the right of 
defendants in the central portion of the plot and 
complainant would be remediless unless he could 
resort to a bill to quiet title. 

The statute contemplates that title may be 
settled to any portion of the lands described in 
the bill. It provides, Sec. 4, 4 Comp. Statutes 
of N. J., page 5402, that: 

"That if any defendant shall answer 
claiming any estate, or interest in, or encum-
brance on said lands or any part thereof, he 
shall in such answer specify and set forth 
the estate, interest or incumbrance so 
claimed, and if not claimed in o: upon the 
whole of said land, he shall specify and de-
scribe the part in or upon which the same 
is claimed. * * * '' 

And Section 5 provides that the Court of Chan-
cery: 

'' shall proceed to inquire into and determ~ne 
such claims, interest and estate, according 
to the course and practice of that court; and 
shall * * * settle and adjudge whether 
the defendant has any estate, interest or 
right in or incumbrance upon said lands, or 
any pa;·t thereof, and what ~uch int~rest, 
estate right or encumbrance 1s, and m or 
upon 'what part of said land the same ex-
ists." 

Defendants, by their answer, claim rights in 
the whole and they deny the peaceable possession 
of complainant of the whole. But the proofs 
show that complainant unquestionably has had 
peaceable possession of the central portion and 
that any claim of defendants is confined to the 
roadways and that their asserted claim to any 
rights in the central portion are not capable of 
being adjudicated at law. 
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By the express terms of the statute, we submit, 
therefore, that it was the duty of the court below 
at least to enter a decree for complainant settling 
the title of complainant as against defendants to 
all that portion of Plot '' H'' as is not involved 
in the used roadways. 

But we submit that complainant was also en-
titled to a decree settling his title to the whole 
of the plot, subject to such easement of passage 
as might be determined at law to belong to de-
fendants over the used roadways. We submit 
that complainant is entitled to such a decree upon 
the authority of those cases which have been 
heretofore cited holding that the existence of an 
easement does not work a dispossession of the 
owner of the fee and that the rights are inde-
pendent, the owner of the fee having peaceable 
possession as such owner, permitted to do that 
which he may with the land which will not in-
terfere with the right of passage. 

In other words, the claimed existence of an 
easement and its assertion does not in fact go 
to the peaceable possession, which is jurisdic-
tional under the act to quiet title, but rather goes 
to the question as to whether a cuurt of equity 
will determine, in the couse of the proceedings, 
the legal existence of the easement or will send 
that issue to law to be decided. If this be the 
real objectjon, then the proper decree, we submit, 
would be one settling the title of complainant 
with respect to all of that portion of Plot '' H'' 
not involved in the roadways and, with respect 
to that issue, retaining the bill and sending the 
matter of the existence or non-existence of the 
easement to law to determine. 

This course was suggested in De H anne v. 
Bryant, 61 N. J. Eq. 141, a_t page 144. 
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In the face of the decisions of this court, illus-
trated by Ba .rry v. Tunick, 97 N. J. Eq. 281; The 
Borou,g·h of West Lon ,g Branch v. Hoch, 99 N. J. 
Eq. 356, reversing 99 N. J. Eq. 103, we cann?t con-
tend that the law is not settled that the existence 
or non-existence of the easement claimed by de-
fendants must be settled at law if there is a sub-
stantial legal dispute. The claim of defendants 
to the easement is based upon: 

(a) Dedication. 
(b) A way of necessity. 
( c) Adverse possession. 

Their claim to dedication is not substantial. • 
No proof was offered of dedication either ex-
press or implied. No proof was offered of a 
grant to the public or to any of defendants or 
their predecessors in title. 

Their claim to a way of necessity seems to pre-
sent a matter for equitable determination. Fet-
ers v. Humphreys, 18 N. J. Eq. 260 in the Court 
of Chancery, decree affirmed 19 N. J. Eq. 471, 
opinion of J\iir. Justice Depue. The bill was to 
enjoin defendants from obstructing complainant 
and her tenants '' from passing over and along 
said alley and passageway to and from said 
stable and the streets'' claimed as a way of 
necessity or implication from a devise. And see 
Brakely v. Sharp, 10 N. J. Eq. 206, op~nion of 
Chancellor Williamson; Haskell v. Wright, 23 
N. J. Eq. 389; Denton v. Leddell, 23 N. J. Eq. 64; 
JJ1ann v. Vockrot.Ji, 94 N. J. Eq. 511, in this court. 
A way of necessity must necessarily be of equit~-
ble cognizance because the extent of the use 1s 
governed by the necessity of the occasion and 
the right must be exercised with due regard to 
the rights of the owner of the dominent tene-
ment and there is no process by which a court 
of law can reconcile the conflicting rights of the 
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parties and determine how th~ right of the owner 
of the easement is to be exercised. Upon the 
authority of the cases hereafter referred to, de-
fendants have no way of necessity. 

A .. way of necessity arises '' where an owner 
of lands conveys to another an interior tract or 
those lands, abutting on no public way and hav-
ing no appurtenant right of way or other means 
of access to such public way without trespass 
upon the lands of another, * * *." Mann v. 
V ockroth, Court of Errors and Appeals affirming 
upon the opinion of Vice-Chancellor Buchanan, 
94 N. J. Eq. 511 at page 516. 

It arises upon the severance of the tenements. 
Brakely v. Sharp, 10 N. J. Eq. 206. 

In Iiaskell v. Wright, 23 N. J. Eq. 389, the 
court said: 

'' The claim of the defendant that he had a 
right of way for these purposes, by necessity 
or by dedication, cannot be sustained. By 
the provision of the trust deed, he had a 
right of way to use the avenue in front of his 
lot for purposes within its provisions. The 
deed for his lot refers to the trust deed, and 
he must be held to have accepted the right 
of way therein provided, as his way. And 
when a way is provided which gives access, 
for ordinary purposes, to the lot granted, no 
way, of necessity, will arise, although that 
way is not sufficient for all purposes. 

'' !f a rear tenement is conveyed or leased, 
as 1s frequently the case, with a right of 
passage expressed in the deed through an 
allef-way of four feet wide, it does not give 
a right to have a way of necessity, cut 
through the house or garden on the front 
of the lot, although the four-feet alley is 
not sufficient to pass a car, or for many other 
purposes for which a way is usually needed. 
The defendant having accepted the convey-
ance of this lot, ·with a restrained right of 
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way, is bar.red from claiming a larger way 
as a necessity.'' 

· t t Pl t " A " " B " No right of way wen o o s , , · 
''0,'' ''D,'' ''F'' and ''G'' because, as we have 
already stated, at the time of the severance of 
the tenements by Fuller, Plots '' C'' and '' D'' 
were conveyed as one plot and fronted on North-
field avenue, Plots "F" and "G" were conveyed 
as one plot and fronted on Northfield avenue and 
Plots ''A'' and '' B'' fronted on Ben venue ave-
nue. 

When the grantees of Fuller conveyed they 
could create no right of way, either by implica-
tion or by necessity, over the land retained by 
Fuller, i.e., Plot "H." Undoubtedly, when Plots 
"c ·,, and "D" were split up into two plots, Plot 
"D" acquired a right of way by necessity, not 
over Plot '' H'' but over Plot '' C, '' which was 
in the ownership of the person who had owned 
Plots ''D'' and ''0'' and cut Plot ''D'' from 
Plot '' C. '' So with respect to Plots '' F'' and 
'' G.'' When Plot '' G'' was conveyed apart from 
Plot "F," a way of necessity was created not 
over Plot "H," which was not at that time in 
the ownership of the person who owned Plot 
"C," but over Plot "F," which was at that time 
in the ownership of the same person who owned 
Plot '' G. '' 

Where a person conveys property in plots, 
which plots at the time of the conveyances have 
frontage on public streets, and the grantees of 
these plots then split the plots up in i:mch a way 
that some of the plots are interior, they cannot 
create a right of way of necess-ity over lands 
retained by th e original grantor. While Plot 
'' E'' undoubtedly had a right of way by neces-
sity over Plot '' H,'' that right of way has now 
been extinguished because Plot '' E'' and Plot 
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''H'' are both in the same o · h" · th wners ip, i . e., e 
complainant. 

ln 1 Fetters v. Humphreys, 19 N. J. Eq. 471, thi-s 
court said: 

. '' I1~ legal acceptation, a right of way ex-
tinguished by unity of seisin or which is not 
a leg!ll. ri~ht of way becau;e of such unity 
?f seisin, is as completely non-existent as if 
it was not in fact an existing way. That it 
was used as a way in connection with the 
premises devised, has only the effect that 
the testator by employing words of express 
reference to such user, may pass the way as 
a newly created easement. In Grymes v. 
Pe1:1-cock, 1. Bulstrode 17, a right of common 
which was formerly used in the waste of the 
o~n.er, and had become extinct by unity of 
seisin was held not to pass under a grant of 
the house and land, with all commons appur-
tenant to the said messuage and close· and 
Fleming, C. J., said if it had been laid' with 
all commons belonging to the house and usu-
aJ_ly occupied and enjoyed with the same, 
with an aver111ent of such former user thi s 
had been good. Soundeys v . Cliff, Moore 
467; Bradsh!lw v . Eyre, Oro. Eliz. 570; W or-
ledg v. Kings 'wel, Cro. Eliz. 794; and 
Clements v . Lambert, 1 Taunt. 205; are to 
the same effect. In Whalley v. Tompson, 1 
Bo~. & . Pul. 371, a way which had become 
extinguished by unity of seisin was held not 
to be reviv~d or newly created by a devi se 
of the dominant tenement with the appur-
t~nance s ; and the court say, that if th e de-
vise had been 'with the ways now used ' it 
would have been a devise of the close ~i th 
an eas ement newly created." 

And t~e first headnote in Dento n and vV1'f e v. 
L eddell, 111 23 N. J. Eq. 64, is: 

"No one can have an easem ent in his own 
land s ; and if an easement exists if the owner 
of. the dominant or servient ten ement ac-
quire the other, the easement is extin-
gui shed.' ' 
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Whether defendants have a right of way by 
adverse possession is a legal question, if the 
claim is substantial. We submit that the testi-
mony shows that the claim is not substantial. 
The proofs show that the passage of defendants 
has been by permission of the owners of Plot 
'' H.'' Possession and use to be adverse must 
be continuous, notorious, to the full extent, and 
with a claim of right. Colton v. Depew, 60 N. J. 
Eq. 454; Carlisle v. Cooper, 19 N. J. Eq. 256; 
Corneliiis v. Gibbardson, 25 N. J. L. 1; Myers v. 
Folkman, 89 N. J. L. 390. It must not be under 
permission. La Porte v. Todd, 32 N. J. L. 124. 

If possession commences in permission, posses-
sion for twenty years does not ripen into a title. 
Pennsylvania R. R. Co. v. Hulse, 59 N. J. L. 54. 

These principles all apply to a claim of adverse 
possession to the _use of a way. 

In Pennsylvania Railroad Co. v. Hu.Zse, 59 N. 
J. L. 54, the Supreme Court said: 

'' ,Vhere the plaintiff's use of a way was, 
at its inception, permissive, its mere con-
tinuance for the statutory period will not 
ripen into a hostile right." 

And the Supreme Court in Holmes v. "Jvliirphy, 
1 N. J. Misc. 127, said: 

'' As to the alleged existe nce of a private 
easement in favor of the plaintiff and his 
predecessors in title, we think that question 
was properly resolved. Where a party 
crosses over the land of another with such 
frequency as to indicate that he has a way 
over it, the presumption is that he is u.sing 
th e way with the permission of the owner 
and not adversely to him, and, by force of 
this presumption, the owner of the land is 
entitled to withdraw the permission whenever 
he sees fit. To succeed in establishing a way 
against the owner, it must be proved that 
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the user was adverse, and there seems to 
have been no testimony of that kind 1n 
the case.'' 

Pennsylvania Railroad Co. v. Hulse was relied 
upon by the Court of Chancery in McCran v. Erie 
Railroad Company, 93 N. J. Eq. 286 at p. 291, 
Vice-Chancellor Lewis there said: 

'' At most, the use of the footpath, primarily 
provided for the convenience of the railroad 
employees, was permissive only as to others. 
If originally permissive it could not ripen 
into a prescriptive right. Pennsylvania 
Railroad Co. v. Hulse, 59 N. J. L. 54." 

This court said in DeLuca v. Melin, 4 N. J. 
Adv. Rep. 1649 at p. 1652: 

'' In the face of eviden ce supporting thes e 
findings we are unable, however, to find 
proofs supporting an easement in the lands 
in question acquired by respondent by ad -
verse user. 

'' To sustain a title by adverse possession 
the party relying thereon must establish a 
continued, open, visible and exclusive posses-
sion and one that is hostile, that is, with th e 
intention to claim title against the true 
owner, and, obviously, it must appear that 
the possession, or use, which is claimed to 
be adverse was such that the owner knew, 
or should have known, that the dissri 7,or 
intended to make title under it. Cornelius 
and Empson v. Giberson, 25 N. J. L. 1 (at 
p. 31) ; Cobb v . Davenport, 32 Id. 369; 
1Ieyer s v . Folkman, 89 Id. 390. 

'' And where the use of a way, at its in-
ception, was permissive, the mere continu-
a1;ce of such use, for the statutory period , 
will not ripen into a hostile right. Penn-
sylvania Railroad Co. v. Hulse, 50 N. J. L. 
54. 

"It must likewi se be appar ent that one 
cannot successfully contend for title by ad-
verse poss ession where that possession is as 
a member of th e public, in common ,viih all 
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others exercising and enjoying the privilege 
of use and occupancy, for the reason that 
such possession and use is lacking the nec-
essary element of exclusiveness. Cobb v. 
Davenport, supra; 19 Corp. Jr. 898, Sec. 
76d." 

That case had originally been in the Court 
of Chancery on a bill to enjoin the defendants 
from interfering with the use of the right-of-way 
by the erection of a building thereon. The Court 
of Chancery dismissed the bill upon the merits. 
This court affirmed the decree upon the ground 
that there was a dispute as to the legal title 
which should not be adjudicated in equity (3 
N. J. Adv. Rep. p. 940). An action was then 
brought in trespass. Plaintiff succeeded and 
damages were assessed at six cents. Had this 
court affirmed and had plaintiff's judgment been 
sustained, it is submitted that the extent of the 
right-of-way would not have been determined. 

It is submitted that, so far as the legal right 
of defendants in this case is conc;erned to an 
easement by adverse possession, the law is set-
tled by the decision of this court in DeL ·uca v. 
Melin, 4 N. J. Adv. Rep. 1648. The claims there 
made by those claiming the right of easement 
were, barring necessity, substantially the same 
as the claims made by the defendants in the case 
at bar. They claimed; 

1. Dedication and donation to public use. 

2. Right acquired by adverse possession. 

This court held that, although the proof showed 
a clear intent to donate the land to public use, 
there was no proof which would support a judg-
ment in favor of plaintiff for the violation of 
any legal right acquired by him by adverse 
possession. 

-
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The presumption is that the use was by per-
mission. 'J oha.nson v. Atlantic City Ra ,ilroad Co., 
72 Eq._ 332; H olme-s v. Murphy, 1 N. J. Misc. 127; 
La.cari v. Carr, 84 N. J. L. 345. There is no 
proof -in this case that the use was otherwise 
than by permission. It is true that, at one time, 
because of bickering between members of the 
Soper family, gates or wire were put up which 
closed off the roadways, and that these gates 
were removed, or wire cut, within a week aft er 
th~y had been put up. But the proofs show that 
this . removal, rather than being under any claim 
of right, was due to bickering betwe en relatives 
(p. 59). 

Wit~in the past few years, complainant Oeding 
had signs put up stating that the roads were 
private roads (p. 22), but removed the signs 
after conference with the postmaster and 
recorder, not because of the assertion of ad-
verse claim but so as not to interfere with the 
delivery of the mail (pp. 25, 26). 

In other words, complainant permitt ed th e us e 
and W ensley, who had a one-sixth interest in 
the property from 1907 to 1918 and who repre-
sented the owners of the estate of Soper from the 
death of Charles A. Soper in 1895 to the date he 
acquired his one-sixth interest and thereafter 
the owners of the other five-sixths until he con-
veyed in 1918, testified that the adjoining owners 
were permitt ed, during all of that period of tin1e, 
to use the roadways (p. 31). 

It is quite true that, comparatively recently, 
the owners of these adjoining properties have 
asserted an adverse right and have, without con-
sent of complainant, placed mail boxes in the 
roadways, but there is no proof whatever of any 
~dverse use for a continuous period of anything 
hk e twenty years. 
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It is therefore, submitted that, the claim of 
dedication being unsupported by any proofs, and 
the proof with respect to the acquirement of any 
rights by adverse use being so slight in nature 
as to make the claim wholly without substance, 
and there being no dispute in the proofs with 
respect to a way of necessity, a~d the mat~er of 
a way of necessity being of equitable co_gn1zance 
in any event, and the rule of law ha_ving been 
settled by this court in DeLuca v. Me_lin, 4 N._ J. 
Adv. Rep. 1648, there is no substantial qu.estion 
of legal righ.t left for determination of a court 
of law. 

As Vice-Chancellor Buchanan said in Mann v. 
Vockroth, 94 N. J. Eq. 511, affirmed by this court 
on his opinion: '' It is by no means true that 
in every case where there is a dispute as to 
a legal right, equity · s with out jurisdiction:'' 
The kind of evidence which was introduced 1n 
the case at bar is quite similar to that dealt with 
by the Court of Chancery and thi$ court in Mann 
v. V ockroth, 94 N. J. Eq. 511. 

Assuming that defendants have an easement 
of some nature, the regulation of the use of 
that easement is a proper matter to be de-
termined in a court of equity. Mann v. Vockroth, 
94 N. J. Eq. 511. 

While the bare legal existence of an easement 
might be determined by an action in tres~ass, 
the extent of the easement cannot, we submit, be 
determined in an action at law. 

We therefore, submit that complainant had 
sufficient peaceable possession of the prop-
erty as a whole to permit the Court of. Chancery 
to determine whether the easement existed, and 
if so, the permissible extent of its use. 
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CONCLUSION. 

It is respectfully submitted that the decree 
should be reversed and the record remitted to the 
Court of Chancery with direction to enter a 
decree either: 

(a) Settling the title of complainant as 
against the defendants to that portion of Plot 
'' H'' which is not involved in the used roads; or, 

(b) Settling the title of complainant to the 
whole of Plot '' H, '' subject to such easement in 
the used roads as may be determined in an action 
at law to exist in favor of defendants; or, 

( c) Settling the title of complainant to the 
whole of Plot "H," excluding that portion in-
volved in the used roads and retaining the bill 
as to those used roads until the existence or 
non-existence of the claimed easement be de-
termined at law. 

( d) Settling the respective rights of both com-
plainant and defendants in every part of Plot 
"H." 

Respectfully submitted, 

RICHARD GLASSNER, 
NIERRITT LANE, 

Of Counsel for Appellant. 
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BR.IEF FOR RESPONDENTS. 

The Facts. 

Complainant's Possession. 

The tract of land described in the bill of com-
plaint was originally part of a large tract of land 
owned by Fuller. In 1874 Fuller erected eight 
houses, four on either side of the tract marked 
"H," in Exhibit C-2, and at the same time opened 
up two streets running from Northfield Road to 
Benvenue Avenue, one on either side of the tract 
marked "H" (S. S. C., p. 114, lines 10 to 28; S. S. C., 
p. 115, lines 10 to 18). The streets that were then 
opened are the same streets that are now there 
(S. S. C., p. 116, lines 1 to 3). Subsequently Fuller 
conveyed the several plots of land on which the 
houses stood to divers parties. Fuller died in 1888. 

• On December 12th, 1892; his executors gave a deed 
covering the tract marked "H" to one Charles A. 
Soper, which deed recited: "And the intention of 
this deed being to convey to the said party of the 
second part, all the remaining right, title and in-

Italics ours, unless otherwise indicated. 
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terest of the said William J. A. Fuller, to and in 
said last mentioned premises, that he had at the 
time of his death." Soper died in 1895, and the 
tract marked "HH passed by mesne conveyances 
to the complainant, in 1919. 

Defendants denied the complainant's pe::i~eable 
possession to the tract marked "H." This denial 
was amply substantiated by · the testimony of the 
complainant, as · well ·as that of def end ants. 

It is apparent from complainant's testimony that 
he did not have peaceable possession of the tract 
marked "H" at the time of the filing of his bill. 
He stored som 'e lumber on that tract, and the 
people living on either side thereof objected to his 
doing so (p. 21, lines 1 to 18). The lanes or streets 
on either side of tract 4'H" are used by people on 
both sides of the tract (p. 21, lines 30-35; p. 22, 
lines 1 to 8). He has objected to such use of the 
streets. He erected two signs, "that these were 
private roads, no thoroughfare." In spite of the 
signs the people living on either side of the tract 
continued to use the lanes or streets (p. 23, lines 
10 to 20). 

It appears that after the signs were erected, com-
plainant was brought before the Recorder of the 
Town of West Orange, who directed that the signs 
be removed. Complainant, in testifying as to what 
transpired before the Recorder, said: "He says-
and I said that Mr. Tyms and Mr. Riddle put the 
letter boxes in my ground, five feet or six feet away 
from the house line, and I says, 'Well, I object to 
those letter boxes being in there. They only were 
put in recently, for they claim an easement; they 
have no right whatsoever to put anything perman-
ent in the road, or what they claim is their ease-
ment, to travel in and out their places'" (p. 24, 
lines 30 to 40). Mr. Tyms and Mr. Riddle, men-
tioned by complainant, are defendants in this suit: 
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Later, complainant testified: "The letter boxes are 
there today. They absolutely refused to take them 
out" (p. 25, lines 8 to 10). 

Complainant asserted that the streets belong to 
him and that no one had a right to traverse them 
(p. 25, lines 17 to 20). 

Mr. William S. Wensley was at one time the 
owner of an undivided one-sixth interest in the 
tract marked "H" (p. 29, lines 10 to 18). He ac-
quired his interest in 1907, and disposed of it to 
complainant in 1918 (p. 29, line 40; p. 30, lines 1 
to 3). Mr. Soper was the owner of the tract be-
fore this witness (p. 30, lines 36 to 38). During the 
time that the witness W ensley had an interest in 
the property, he permitted the adjoining owners 
to use the streets on the same, to pass and repass, 
going to and from their homes (p. 31, lines 13 to 
21). 

This witness testified as of his own knowledge 
that within a year or two after Soper received his 
deed to the tract marked "H," from the executors 
of Fuller, he undertook to prohibit the use of the 
streets or roads on the tract, by the erection of a 
fence. He testified as follows: 

"Q. Do you know whether or not Mr. Soper 
permitted them to do that? A. He had a fence 
up there and it was taken down during the 
night, or partly taken down during the night, 
by someone. 

"Q. When was that? A. I think I would 
have to state now from guess or recollection. 

"Q. Give us your best recollection. A. 
About a year, or possibly two years after he 
bought the property. 

"Q. That was in 1892, wasn't it? A. Yes, 
189'2" (p. 31, lines 21 to 31). 

And again: 

"Q. Where did he put the fence? A. He put 
the fence around the plot. He had it across-
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as I recall it, he had it across all of the road 
except possibly over toward what we call the 
Macmillan side, that is, the Williams side. It 
ran from Benvenue Avenue to the old North-
field Road. It was taken practically most of 
the front" (p. 3-2, lines 26 to 34). 

And later; 
"The Court: What the witness means is 

that the fence included the grass plot, but they 
did not include the two roads, which were 
about eight feet wide. Is that right? 

"The Witness: That is true, sir; except 
there was a gate here, as I recall it, shutting 
off the whole thing, except part of that-

"Q. That driveway was open? A. Well, so 
far as I know. I think it was open. 

"Q. And you say those fences were taken 
down? A. In the night, by someone adverse 
to him, and he put it up the second time. 

"Q. ,How long did the fence stay there? A. 
I don't know, but probably for some months.'" 

'·Q. (By the Court.) And both times the 
fence was taken down? A. Yes. He never 
took it down" (p. 33-, lines 23 to 30). 

According to Herbert W. West, the tract of land 
is known as "St. Cloud Place" (p. 36, lines 5 to 7). 
If the roadway were blocked, people living in the 
middle house would not have access to Benvenue 
Avenue, or Northfield Road (p. 37, lines 4 to 11). 

Edward E. Williams, one of the defendants, re-
siding at St. Cloud Place, West Orange, derives 
his title through his mother, who purchased in 1884 
(p. 54, lines 7 to 17). There are now seven cottages 
on St. Cloud Place, owned by the defendants,. 
Riddle, Tyms ,, Olstead, White and Williams (p. 54, 
lines 32 to 40; p. 55, lines 1 to 5,). All of the owners 
of the cottages get to and from Northfield Road 
and Benvenue Avenue, through St. Cloud Place-
(p. 55, lines 10 .to 15,). They always come in and 
out of St. Cloud Place, to get to and from their 
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properties (p. 55, lines 25 to 27). The Common-
wealth Water Company have laid a water main in 
the tract (p. 56, lines 13 to 16). 

Complainant objected to this defendant crossing 
that portion of the tract, between the roadways. 
The witness testified· with reference to this objec-
tion, as follows: 

"Q. And has there ever been any objection 
on the part of Albert Oeding to your going in 
and out, across and over these streets? Has 
he ever objected to your going in and out? A. 
The only objection he ever made was the cross-
ing of the center lot. 

"Q. Crossing the center lot? What do you 
mean by the center lot? A. Well, the lot be-
tween the roads, about fifty-five feet, about 
that. 

"Q. What was the nature of his objection? 
A. Well, he said it was private property and 
he objected to people crossing there, although 
everybody else crossed it, but he objected to-
against me. 
. "Q. Oh, he objected against you? A. Yes, 

sir. 
"Q. He did not object against anybody else? 

A. Not that I ever heard" (p. 56-, lines 13 to 
28). 

This witness had a garden on about one-half of 
the tract between the roadways, every year, for 
about five or six years (p. 56-, lines 35 to 40; p. 57, 
lines 1 to 2). 

Charles A. Soper was a brother-in-law of the 
mother of this witness -; she sold Soper a piece of 
property adjoining tract H. He erected a fence 
at both ends of the tract, at Benvenue Avenue and 
Northfield Road; the fence did not remain there 
long, because his mother tore it down (p. 57, lines 
12 to 25). During the short interval that the fence 
remained there, Soper would lock the gates at 
certain times during the day and night and stop 
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grocery wagons and the like, and vehicles and mail,. 
going through there (p. 57 and p. 58). The gates: 
to the entrance of the streets remained possibly a 
week or so (p. 58, lines 1 to 7). There has been 
no fence erected on any portion of the property 
since his mother tore them down (p. 58, lines 10 
to 18). That portion of the fence across the park 
remained in position about a year (p. 58, lines 20 
to 30). 

It is clear that the witness' mother disputed Sop-
er's right to erect the fence. He testified as follows :; 

"Q. Was there any litigation between your 
uncle and your mother with regard to the 
fence- A. (Interrupted.) Nothing but bick-
ering between the two of them, that was about 
all. He would come over and threaten to do 
so and so and she said: 'Well, if you put then1 
up again I will tear it down again'" (p. 59~ 
lines 15 to 21). 

This witness heard Soper say that he erected the 
fence (p. 60, lines 27 to 30). He saw his mother 
tear it down at night. She tore down the gateways 
that Soper put up (p. 60, lines. 30 to 40). Portions 
of the fence remained at both ends of the park 
(p. 61, lines 7 to 10). According to this witness 
the land between the roadways has been farmed 
or gardened at different times (p. 62, lines 38 to 40) . 

He himself had a garden there for several years. 
Complainant endeavored to show that this witness 
had his garden in the tract by permission of the 
executrix of the estate of Hannah Soper, but this 
is not so. The testimony shows. he farmed a por-
tion of the tract with the acquiescence of Mrs. 
Lenke, executrix of the Soper estate. The witness, 
on cross examination, testified: 

"Q. You understood, · of course, when you 
got the consen t of Mrs. Lenke that she was the 
owner of the property, didn't you? A. Well, I 
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always understood that that property was 
public property. 

"Q. Well, then, why did you get the consent 
of Mrs. Lenke for the us.e of public property? 
A. Well, as the ground was not used for any-
thing else, I thought I would take advantage 
and have a garden there. She said, 'You might 
as well use it for a garden' " (p. 64, lines - 2:7 
to 38). 

And on redirect examination, the witness tes-
tified: 

"Q. When you used this. garden property did 
you deem it necessary to obtain Mrs. Lenke's 
consent, or was it just at her suggestion? A. 
Only at her suggestion. 

"Q. That you used it? A. Yes, ~ir. 
"Q. Not because she thought she owned it? 

A. No. 
"Q. But you thought it was public property 

and she suggested it to you it was public prop-
erty and you could use it; was that the idea? 
A. That was all" (p. 65, lines 10 to 20). 

Peter H. Glannon, superintendent of the Com-
monwealth Water Company, tes.tified that four 
hundred and sixty-four feet of two-inch main was 
laid on St. Cloud Place, between Benvenue Avenue 
and the end of the street, in June, 1905. The water 
mains were laid at the request of the owners. of 
property on St. Cloud Piace. They were laid in 
the streets. Among thos .e who petitioned for the 
laying of the main were Stephen Riddle, Mrs. Van 
Tine, Joseph Tyms and John 0. Olstead, all of 
whom are defendants ., with the exception of Mrs. 
Van Tine. Complainant applied for water on St. 
Cloud Place between Northfield Road and Ben-
venue A venue, on the east side of the street, on 
April 2nd, 1921 (p. 66, lines 18 to 30). The main 
is on the east side of St. Cloud Place, within six 
feet of the property line (p. 70, lines 22 to 28). 
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Defendant, Joseph Tyms, has owned his lot for 
seventeen years and has lived on St. Cloud Place 
eleven years (p. 82, lines 37 to 40; p. 83•, lines 1 
to 2). His house is the third house in from Ben-
venue Avenue, and the second house from North-
field Avenue (p. 831, lines 10 to 14). He gets to and 
from Northfield Road and Benvenue Avenue, 
through the street known as "St. Cloud Place." 
He goes in and out of the said St. Cloud Place, and 
has been doing so ever since he owned his property 
on that street (p. 83, lines 15 to 25). According to 
this witness, the streets have been in existence for 
over forty-five years, to his knowledge. He is a 
police officer of the Town of West Orange, and 
patrolled those streets for thirty-three years (p. 83, 
lines 28 to 30). He has no means of getting to and 
from his property, excepting by way of St. Cloud 
Place (p. 84, lines 8 to 10). 

This witness remembers seeing a part of the 
fence that was in front of the park. The fence was 
torn down over tw·enty years ago-about the time 
that Mr. Soper was alive (p. 85, lines 10 to 25'). It 
will be recalled that Soper died in 1895. 

Simeon H. Rollinson, Mayor of the Town of 
West Orange, recalls that when he was a boy, two 
streets were cut through the tract of land in ques-
tion, and that houses were built on either side of the 
tract. The space in between the streets was sup-
posed to be a park (S. S. C., p. 112). 

Frederick M. Hoffman, a builder by trade, had a 
contract for enclosing eight buildings on St. Cloud 
Place. Prior to the building of the houses, the 
property was covered with woods, it was rough 
ground (S. S. C., p. 114, lines 1 to 20). A strip was 
cleared off, two roads were built, with a piece of 
ground in between the roads, and a number of 
houses was erected on either side of the streets 
(S. S. C., lines 20 to 30). This witness erected a 
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building between the roadways. On the west end 
there was a sign up, fastened on a permanent post 
and called . Benvenue Park (S. S. C., p. 115,, lines 
20 to 30). The streets that were opened at that time 
are now there-the streets were opened in 1874. 

Guy Barker lived on St. Cloud Place from 1901 
to 1920, and lived in the vicinity thereof for sixteen 
years before that (S. S. C., p. 117, lines 30 to 40). 
He used the roads for a good many years. When 
he lived on St. Cloud Place, he used the center 
portion between the roadways; he had a garden 
there one year, he played hall on it, and pastured 
a cow on it. He recalled that the roads were closed 
off once, about thirty or thirty-one years ago. 
Soper erected a picket fence on Benvenue A venue, 
and a ribbon wire fence on the other end. The 
fence remained there only a little while. Mrs. Wil-
liams and Harry Williams took it down. The 
streets were never closed again, to the knowledge 
of this witness (S. S. C .. , p. 118, lines 10 to 3-5,). 
This witness had a mail box in front of his house, 
standing outside of his fence line, and no one ob-
jected to it being there (S. S. C., p. 118, lines 351 
to 40). The other property owners along the street 
had mail boxes (p. 1191, lines 1 and 2). There is 
no other way of getting to the main highways, from 
the houses, excepting through the use of these 
streets (S. S. C., p. 119, lines 13 to 20). H'e recalls 
that a man by the name of Bobson had a garden 
on a portion of the tract, between the roadways 
(S. S. C., p. 120, lines 30 to 37). 

George Hubert has lived on Northfield Road, in 
West Orange, forty-two years. His house is near 
St. Cloud Place, which was opened before his time 
(S. S. C., p. 121, lines 20 to 32). In describing 
the property he says: "There is a road on each 
side of a big piece of land, about one hundred feet 
wide, I should judge, something like that; it was 
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green when I was a boy, and a road on each side 
in front of the houses, there was a regular park 
in front of the houses" (S. S.. C., p. 121, lines 34 
to 40). He has used the roads. He recalls that 
the streets were once closed off when Mr. Soper 
lived, and just before his death. Soper took the 
picket fence from the front of his house and put 
it down at Benvenue Avenue and closed the upper 
end in with a wire fence. When asked what be-
came of the wire fence, the witness said: "Well, 
it was up one night, I think, and it was open the 
next morning. All I remember it up was one 
night" (S. S.. C., p. 122, lines 10 to 20). This wit-
ness does not know who took the fence down. 
No attempt was ever made to put the fence up 
again, to the knowledge of this witness. He re-
calls water 1nains being laid in the property (S.. S. 
C., p. 122, lines 15 to 30). He recalls that Mr. 
Bohson, who lived in the property now owned by 
the defendant Riddle, had a garden in the tract, 
between the roads. He has seen Bohson and 
Barker pasture their cows in the center tract. 
Barker pastured his cow there for five or six years 
(S. S. C., p. 123, lines 10 to 30). There isn't any 
kind of a fence on the tract of land in question, 
at the present time (S. S. C., p. 124, lines 17 to 19'). 

Joseph Sulpy lived on St. Cloud Place, with Mr. 
Riddle, from 1909 to 1921. When asked to de-
scribe the street known as St. Cloud Place, he said: 

"Well, there is a stretch of flat land about 
one hundred feet wide, I should judge, about 
two hundred foot, two or three hundred feet 
deep and there is a road on each side of it and 
there is a cinder path out in front of each 
house. 

"Q. In addition to the road there is a cinder 
path? A. In addition to the road. 

"Q. And what is that cinder path used for? 
A. For sidewalks. 
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"Q. And are there any fences along on the 
side lines? A. There is on the building prop-
erty. 

"Q. On the building line? A. There is. 
"Q. T~ere is fences? A. There is" (S. S. C., 

p. 124, line s 37 to 40; p. 125, lines 1 to 15). 

This witness used the roads while he lived there. 
He never heard of anyone being stopped in the 
use of the roads. He recalls seeing Mr. Barker's 
garden in the central portion of the tract and that 
Barker 's cow used to pasture there (S. S. C., p. 
125, lines 30 to 40). The owners of several houses 
have mail boxes which are opposite the road, right 
in front of the houses, opposite the sidewalk lin e 
(S. S. C., p. 12:6, lines 1 to 14). 

The defendant, Tyms, was recalled and testified 
that in addition to the roadways, there is a cinder 
pathway on the southerly side, from Old Northfield 
Road to Benvenue Avenue. Complainant tore up 
the sidewalk in front of his place and tried to make 
it impassable. The sidewalk had been there for 
over twenty years, to the knowledge of this wit-
ness. The pathway is about three or four feet in 
width. The pathway adjoins the property line 
(S.. S. C., p. 134, lines 10 to 20). 

Exhibit D-2 shows a cinder pathway on either 
side of the center portion, between the roadways, 
running fr01n Northfield Avenue to Benvenue Ave-
nue; the pathways are outside (he property lines 
(S. S. C., p. 134). 

THE LAW. 

The possession of coinplainant is not suf-
ncient to sustain the jurisdiction of the 
Court of Chancery. 

The Act under which the bill was filed was de-
signed for the relief of a class of persons who be-
ing in peaceable possession of lands have no means 
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ofcontesting the validity of adverse claims thereto 
by suits, in due course of law (4 C. S. 53, 919,). In 
Sheppard v. Nixon, 43 N. J. Eq. 627, Justice DEPUE, 
speaking for the Court of Errors and Appeals, 
said: "Under this statute, possession in fact, as 
distinguished from that constructive possession 
which in ejectment suits arises in virtue of the 
legal title, is essential to the jurisdiction of the 
Court. The bill contains the necessary jurisdic-
tional averment. But the defendant having in his 
answer made denial of the possession by the com-
plainant, it was incu;mbent on the complainant to 
establish that fact by proof. There being no proof 
upon that subject, I agree with the Chancellor that 
the suit for that reason cannot be maintained un-
der the statute. I also agree with the Chancellor 
that this Act was designed for the relief of a class 
of persons who, being in peaceable possession, had 
no means of contesting the adrverse claim by a suit 
in due course of law." 

"Peacable possession," under the statute, is de-
fined in Allaire v. Ketcham, 5,5 N. J. Eq. 168, as 
follows: "Has the possession been peaceable 
under the statute? If by peaceable is meant quiet 
and peaceable as to every trespasser, whether 
claiming title or not, then the possession cannot · 
be said to have been altogether peaceable, for the 
trespassers whom complainant ordered off, dis-
turbed this peaceable possession. But, I think the 
true construction of the statute is that the posses-
sion must be peaceable as against the defendant, 
and further it seems to me that in determining 
whether the possession as to the defendant is 
peaceable, the test must be whether the def end ant 
setting up a claim of title, has interfered with the 
complainant's possession by an act which is 
suable at law, and suit upon which will or may 
involve title of the defendant. This is the test ap-
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plied by , the Courts to the term 'peaceable' as con-
nected with the aoquiring of easements by con-
tinued and peaceable possession for twenty years." 

Complainant admits in his brief (p. 22), "So far 
as the use of the rights-of-way over plot H are 
concerned, ther~ is proof of the exercise by de-
fendants of the right of passage." Defendants 
claim the right of passage over the roadways by 
adve .rse user. The undisputed testimony is that the 
defendants and their predecessors in title have 
used the roadways as a means of getting to and 
from their homes, from Benvenue Avenue, or 
Northfield Avenue, since 1874. More than twenty 
year ago, Soper, complainant's predecessor in title 
attempted to interfere with the use of the streets 
or roads by erecting a fence across both ends of 
the tract. The fence remained intact but for a 
very short tim .e. Defendant, Williams, says that 
the part of the fence enclosing the roadways, re-
mained standing for about one week. The part 
of the fence blocking the use of the roadways, was 
torn down by Mrs. Williams, the mother of and 
predecessor in title to this defendant; and at the 
time she tore down the fence, she told Soper if 
he attempted to erect a fence again, she would 
tear it down again. 

It also appears that for more than twenty years 
last past, there has been, at least on the easterly 
side of the tract, a cinder pathway of about three 
or four feet in width. Defendants and their prede-
cessors in title have used this pathway as a means 
of ingress and egress. Complainant would like 
us to believe that these pathways are not on tract 
H. But the survey made by Winston (Exhibit 
D-2), upon which complainant relies to prove the 
width of the roadways, shows the pathways on 
either side to be on the tract and adjoining the 
property line. Moreover, the witness, Sulpy, says 
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that the pathways are outside the property line . 
Complainant has torn up that part of the roadway 
in front of his home so as to make it ~mpassable to 
def end ants, but def end ants continue to use the 
pathway in good weather. 

In addition, defendants have erected in tract 
"H" mail boxes in front of their respective prop-
erty lines. It is not clear from the testimony 
whether the mail boxes are erected in that portion 
of the tract between the roadways.. Sulpy says: 
"They are opposite the road, right in front of the 
houses, opposite the sidewalk line." In any event,. 
they are standing in a part of tract H, for com-
plainant has objected to them being in his ground 
(pp. 24 and 25). . By complainant's admission, de-
fendants have erected the mail boxes under a claim 
of right; they have ref used to take them down, 
although he has requested them to do so (pp. 24 
and 25). 

At the time of the opening up of the property in 
question a building was placed on the tract be-
tween the roadways and signs bearing the inscrip-
tion "Benvenue Park" were erected (S. S. C., p. 
115). This building was used as a clubhouse by 
the people living on either side of the tract (S. S. C., 
p. 84). There were books and a billiard table and 
a library in the house. The people on St. Cloud 
Place used it as a public place (p. 86, S. S. C.). 
The tract between the roadways was a green-
a regular park, when the witness George Hubert 
was a boy (S. S. C., p. 121, lines 30-40). 

Thereafter Soper attempted to close the whole 
tract, to prevent pass.age over the tract by the erec-
tion of fences, but portions of the fences were taken 
down. According to complainant's witness West 
the fences remained in possession probably for 
some months, but were taken down by some one 
adverse to Soper (p. 33, lines 30 to 40). 
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Several witnesses testified that Mrs. Barker, a 
tenant of the defendant Riddle, used the center 
portion of the tract as a pasture for cows. The 
defendant Williams, and others, from time to time 
farmed a portion of the tract. Complainant con-
tends that Williams farmed the tract with the con-
sent of the owner, but the uncontradicted testi-
mony demonstrates that he did s.o merely with the 
acquiescence of the party who claimed to own the 
tract. 

The uncontradicted testimony shows, too, that 
complainant objected to the defendant Williams 
walking over that portion of the tract between the 
roadways. Williams says that everybody else 
(meaning, of course, other people living on either 
side of the tract) crossed over the center portion, 
but complainant objected only to him doing so. 
It is clear, too, that Williams' user of that portion 
of the tract between the roadways was under a 
claim of right. 

It is respectfully submitted that complainant has 
failed to establish peaceable possession of tract 
"H," and hence the Court of Chancery did not have 
jurisdiction. 

Acts of defendants under claim of right 
have destroyed complainant's peaceable pos-
session of all of Tract "H." 

Under claim of right, defendants have exercised , 
and still do exercise, rights of passage over the 
roadways, over the cinder paths and over the 
central portion of the tract, which has been used 
as a sort of commons by defendants and their 
predecessors in title. Defendants, moreover, have 
erected in Tract "H," letter boxes, which they have 
refused to remove under claim of right, at com-
plainant's request. 

It is not necessary that the proof conclusiue!y 
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establish such rights in defendants. It is sufficient 
that def end ants have made entries upon com-
plainant's land, under claim of right, for which de-
fendants are suable at law, and the acts have been 
such that in a suit thereon, the validity of defend-
ants' clairn.s would or could be put in issue. 

Barry v. Tunick, 97 N. J. Equity 281; 
DeHanne v. Bryant, 61 N. J. Equity 141 
Allaire v. Ketcham, 55 N. J. Equity 168. 

Complainant admits there is proof of exercise 
of the right of passage over the roadways, but con-
tends that as there is no right of defendants to 
that part of the tract between the roadways, and 
as there is no proof of any acts of defendants dis-
turbing complainant's possession, complainant's. 
possession as to the central portion of the tract is 
peaceable. Assuming,, for the sake of argument,. 
that there is no proof of any act of defendants dis-
turbing complainant's possession of the tract, ex-
cepting the right of passage over the roadways,. 
the exercise of that right is sufficient to destroy 
complainant's peaceable possession. Complainant ,. 
in his brief, alleges that he is in peaceable posses-
sion _ of the whole tract. He admits defendants' ex-
ercise of the right of passage over the roadways, 
under claim of right. Substantial proof of -the 
existence of that right is found on the record. 

The act on which the suit is based requires that 
complainant shall be in peaceable possession of 
the whole tract in order to maintain his bill. Sec-
tion 1 of the Act, 4 C. S., 5-3-9i9, provides in part: 
"That when any person is in peaceable possession 
of lands in this state, claiming to own the same 
and his title thereto or to any part the'ireof is den:ied 
or disputed, or any other person claims or is 
claimed to own the same or any part thereof, or 
any interest therein, or to hold any lien or en -
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cumbrance thereon, and no suit shall be pending 
to enforce or test the validity of such title, claim 
or encumbrance, it shall be lawful for such person 
so in possession to bring and maintain a suit in 
chancery to settle the title of said lands, and to 
clear up all doqbts and disputes concerning the 
same." 

It is clear that if complainant's possession is not 
peaceable as to the whole tract, he cannot main-
tain his bill. 

The precise question was before the Court of 
Chancery in the case of DeHanne v. Bryant, supra. 
The complainant in that case was the owner of a 
tract of land of about eight acres. Def end ant 
claimed an easement of a water course over com-
plainant's lands. It appeared that defendant 
entered upon complainant's lands for the . purpose 
of cleaning and repairing the water course, with-
out complainant's consent and under clai,m of 
right. The Court said at page 144: "But without 
deciding this point, I conclude upon the whole 
evidence that entries have been made and acts 
~ave been committed upon complainant's prem-
ises by the defendant, or under his authority, un-
der claim of right to the easement set up in his 
answer to his suit, for which the defendant is 
suable at law, and that these entries and acts have 
been such that in a suit thereon the validity of 
defendant's claim would be involved, or could be 
~ut in issue. Complainant's possession, therefore, 
1s not a peaceable possession, as against the de-
fendant, and this Court has in the present case no 
jurisdiction to try and determine the legal title to 
the easement in dispute. I will hear counsel as to 
whether the bill should be dismissed or the hear-
ing be directed to stand over until after the settle-
ment of the title at law." 

In Barry v. TunJck, supra, co,mplainant filed a 
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bill to quiet title to a tract of land over which de-
fendants clai ,rned an easement of way. The evi-
dence submitted by the def end ants very clearly 
proved the existence of a right-of-way vested in 
each of them. Chief Justice GuMMERE, speaking 
for this court said at page 283: "In the present 
case the continued user of the alleged way by each 
df the defendants, if without legal justification, 
constituted a series of trespasses, for which actions 
at law would lie in favor of the complainant, and 
the judgments in such actions would settle the 
question of the right of the complainant to hold his 
land free from the further user thereof by the re-
spective defendants. The complainant's posses-
sion, therefore, not being a peaceable possession , 
within the meaning of the statute, and he having 
a complete remedy at law for the alleged illegal 
acts of the several defendants, the Court of 
Chancery was without jurisdiction to try and de-
termine the legal title to the easements in dispute , 
and the bill of complaint should have been dis-
missed for this reason. Penrose v. Absecon Land 
Co., 94 N. J. Equity 436." 

In view of these authorities, it is apparent, 
therefore, that the exercise of the right of an ease• 
ment over a portion of a complainant's land is 
sufficient to destroy complainant's peaceable pos-
session. Even though def end ants did nothing 
more than pass over the roadways, under claim 
of right, the exercise of that right would destroy 
complainant's peaceable possession to the whole 
tract and the bill of complaint should therefore 
be dismissed. But as we have seen, complainant's 
peaceable possession is destroyed not only by de-
fendants' passing over the roadways, but also by 
their exercise of the right which they claim to pass 
over the pathways, to maintain the mail boxes in 
Tract "H" and to pass over the central portion of 
the tract. 
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Complainant contends that the exercise by de-
f end ants of a right of passage over the roadways 
does not disturb complainant's peaceable posses-
sion of the land. It is said: '(The right of com-
plainant to the fee and the right of defendants to 
the easement, if _such exists, are independent" (p. 
22). The contention is, in other words, that de-
fendants' easements of way over the tract do not 
<listurh complainant's possession. 

Several cases are cited in complainant's brief 
in support of this proposition, only one of which, 
however, Country Homes Land Co. v. DeGray, 71 
N. J. Eq. 289·, was on a hill to quiet title. We 
spall make observation concerning this case here-
after.. This contention, it would seem, begs the 
question, for complainant claims to own the entire 
tract of land, free and clear of all liens and en-
cumbrances on the part of the defendants. It is 
obvious, therefore, that if complainant claims to 
own the entire tract, free and clear of encum-
brances, any acts of the defendants done pursuant 
to their claim of easements of way over the tract 
would disturb the peaceable possession of the 
complainant as the owner or holder of the unen-
?umbranced title to the premises. An easement 
is c~r!ainly an encumbrance. Moreover, the au-
thorities do not sustain complainant's contention. 

In Barry v. Tunick, supra, the question involved 
was whether defendants had an easement of wav 
~y adver_se possession over complainant's premv-
1ses. This Court held that the continued user of 
the_ alleged way by the defendants constituted a 
series of trespasses for which an action at law 
would lie in favor of complainant and that tl l · 1e c a1mant therefore did not have peaceable pos-
session. 

In DeHanne v. Bryant, supra, defendant claimed 
an easement in a water .course . The Court held 
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that defendant's acts under his claim of a right 
to an easement in the water course were sufficient 
to destroy complainant's peaceable posse'ssion. 

In Country Homes Land Co. v. DeGray, cited 
in complainant's brief, the bill was not only a 
partition bill, but one to quiet title. Without going 
into the facts of the case, it is sufficient to remark 
that the Court adhered to the rule requiring a 
legal question to be solved by a court of law. 

It is apparent that complainant's contention that 
an easement does not disturb complainant's pos-
session, is not sound in logic, nor is it supported 
by the authorities. 

Compla.inant was not entitled to a decree 
settling the title as against defendants, to 
all portions of Tract H, not traversed by the 
roadways; nor was com.plaina.nt entitled to 
a decree settling his title to that portion of 
Tract H, involved in the roadways, subject 
to ,such rights of passage over th .e roadways 
as defendants might at law be determined 
to have. 

Complainant's contention that he was entitled 
to a decree settling the title as against the defend-
ants, to all portions of plot H, not traversed by 
the roadways, overlooks the undisputed testimony 
that defendants, under claim of right, have de-
stroyed his peaceable possession, by use of the 
cinder pathways which run along the extreme 
edge of the tract, on either side; by the erection 
and maintenance of mail boxes, in front of their 
respective property lines; and by crossing that por-
tion of the tract between the two roadways. 

It is, moreover, difficult to conceive how any 
decree could be made, settling complainant's 
rights in the tract, until the question of the exis-
tence and extent of defendants' rights was deter-
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mined in a court of law. For it is well settled in 
this state, that a court of law is the proper forum 
for the determination of the existence of easement 

' as well as the extent thereof. Barry v. Tunick, 
supra; Borough of South Amboy v. Penn. R. R. 
Co., 77 Eq. 2,42; Imperial Realty Co. v. West Jersey 
and R. R. Co., 79 N. J. Eq. 168, and The Borough 
of West Long Bnanch v. Hoch, 99 N. J. Eq. 356,. 
The case of Man v. Bockroth, 9,4 N. J. Eq. 511, cited 
by complainant, is not applicable, for it appeared 
in that case that defendants admittedly had a 
legal easement upon the roadway in question, and 
the whole question involved was the extent of the 
legal rights of the respective parties, according 
to the construction of certain deeds; the Court 
there was not concerned with the physical location 
of the boundaries or rights. 

-Manifestly, then, no decree could be made 
settling complainant's rights to that portion of the 
tract, until the question of the existence of the 
defendants' rights and the extent thereof was de-
termined in an action at law. 

Complainant now suggests that the record be 
remitted to the Court of Chancery, with directions 
to settle complainant's title to the whole of tract 
H, subject to such easements in the roadways as 
may be determined in an action at law to exist 
in favor of the defendants. The record should not 
be remitted with such directions at this step in 
the cause. Complainant has an adequate and full 
remedy at law. He has failed to avail himself of 
that r_emedy. Def end ants daily use the roadways, 
the cinder paths and the mail boxes, and fre-
quently pass over the center portion of the tract. 
These ~cts are committed under a claim of right. 
An action at law would determine the respective 
rights of the parties, not only as to the center 
tract, but also as to the roadways, cinder path 
and the mail boxes. The case is similar to that 



of Steelman v. Biackman, 72 N. J. Eq. 330, where 
Vice-Chancellor LEAMING, advising a decree dis-
missing the bill for want of jurisdiction, said (at 
p. 331): "The proofs disclose that about a week 
before this bill was filed, defendant entered upon 
the land in question and for one-half day plowed 
the land for the purpose of cultivation. After the 
bill was filed defendant finished the plowing and 
cultivated the land. The proofs also disclose that, 
at the time the bill was filed, complainant knew 
that the plowing had been done, and that he was 
informed by his neighbors that it had been done 
by defendant. I am entirely clear that under these 
conditions it was incumbent upon complainant to 
exercise at least a reasonable effort to procure 
the necessary evidence upon which to base an 
action at law before he could properly apply to 
this court for the statutory remedy under the claim 
of a peaceable possession. The trespass upon the 
land in question was of no ordinary character, 
and the certain ascertainment of who did the plow-
ing was necessarily easy of accomplishment, and 
my judgment is that that duty rested upon com-
plainant befor e he became entitled to avail him-
self of this statutory action. Had complainant 
made a reasonable effort to ascertain who did the 
plowing and failed to procure the necessary evi-
dence to enable him to maintain an action at law, 
a different condition would not be presented; but 
in view of the well-recognized purpose of the stat-
ute to afford a remedy only where no remedy at 
law exists, I am of the opinion that complainant 
is not entitled to invoke the aid of the act." 

There is another reason why the record should 
not be remitted to the Court of Chancery, with 
instructions to direct an issue at law. The first 
suggestion that an issue at law be dil'ected by the 
Court of Chancery, is made upon this appeal. 
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Complainant was entitled, under Section 5 of the 
Act, 4 C. S., page 5402, to apply for the direction 
of an issue at law. He did not do so. He chose, 
rather, to let the whole matter go to a decree; and 
now that the decision of the Court of Chancery is 
unfavorable to him, _ he now for the first time, sug-
gests that an issue at law be directed out of the 
Court of Chancery. Complainant has waived his 
right for the direction of an issue at law out of the 
Court of Chancery. 

It would be unfair to defendants to permit com-
plainant to gamble with obtaining a favorable 
decree in the Court of Chancery, without making 
application for the direction of an issue at law. 
At the trial of this cause in the Court of Chancery, 
counsel for defendants insisted that the question 
of complainant's peaceable possession, that is, 
the jurisdictional requisite, be first tried in ac-
cordance with established practice. On page 47, 
Mr. Grosso said: "May it please your Honor, as I 
recall it-(interrupted) * * * (Mr. Grosso). 
As I understand the procedure in a suit of this 
nature, the first question which is tried is the ques-
tion of jurisdiction, then, if the Court decided that 
the complainant has established the jurisdictional 
facts, then another date is set for the hearing of 
the rest of the case" (p. 47, lines 32 to 40). Mr. 
Grosso cited the case of Filtichauer v. Metropolitan 
Fireiproof Co., 70 N. J. Eq. 429. Counsel for com-
plainant took the view that the parties should try 
the entire issue (p. 50, lines 13 to 20). The Court 
suggested that it would save time if the whole 
matter were heard at the same tin1e (p. 50, lines 
20 to 30). Defendants have been put at consider-
able expense in the defense of complainant's bill. 
As we have pointed out above, complainant had at 
the time of the filing of his bill, and still has, an 
adequate and full remedy at law. Cmnplainant 



failed to apply for a direction of an issue at law in 
the Court of Chancery. If such application had 
been made, it would undoubtedly have been 
granted. It would place an undue burden upon 
defendants to reverse the decree of the Court of 
Chancery and remit the record, with instructions to 
direct an issue at law. 

It is submitted that inasmuch as co;mplainant has 
an adequate and full remedy at law, of which he 
has failed to avail himself, and as he has elected 
to permit the issue to go to final decree in the 
Court of Chancery, without having made applica-
tion for a direction of an issue at law, he is not at 
this time entitled to a direction of an issue out of 
Chancery. 

Complainant contends that so far as the legal 
right of def end ants in this case is concerned to an 
easement by adverse possession, the law is settled 
by the decision of this Court in De Luca v. Melin,, 
4 N. J. Adv. Rep. 1648. Complainant does not set 
forth clearly his contention that the legal right of 
the defendants is settled by this case. It seems to 
be suggested, however, that in view of this deci-
sion, defendants have no rights whatsoever in the 
tract. This contention begs the question. Defend-
ants have offered evidence of a continued, open~ 
peaceable and exclusive, user of the roadways, the 
pathways and the mail boxes, against complainant 
and his predecessors in title, for a period of over 
twenty years. It may well be that defendants' evi-
dence does not establish defendants' rights conclu-
sively. But that does not mean that complainant 
has such peaceable possession as to sustain the 
jurisdiction of the Court of Chancery. Nor does 
it mean that the Court of Chancery could deter-
mine whether defendants were entitled to such 
rights in the property by adverse user, as they 
claim. For, as submitted above, fhe proper court 
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for the determination of such rights is a court of 
law. The important point is that def end ants under 
a claim of right, have for more than twenty years, 
exercised certain rights of passage over and 
through Tract H. It is significant, too, that the 
case of De Luca v. Melin, had been previously be-
fore this Court upon an appeal from a decree of 
the Court of Chancery, dismissing the bill of com-
plaint (3 N. J. Adv. Rep. 9140). The . decree was 
affirmed by this Court upon the ground that: 
"Pri,marily, jurisdiction over controverted legal 
titles is at law and when doubt as to the title arises 
on the face of a bill or a final hearing, equity does 
not adjudicate it" ( 4 N. J. Adv. Rep. 16-50). 

Complainant asserts that the statute contem-
plates that title may be settled to any portion of the 
land described in the bill, and cites Sections 4 and 
5 of the Act, to the effect that the Court of 
Chancery shall settle and adjudge whether the de-
fendant has any estate, interest or right in, or en-
cumbrance upon said land, or any part thereof. 
Complainant then states that by the express terms 
of the statute, it was the duty of the Court below 
at least to enter a decree for complainant, as 
against defendants, to that portion of plot H as is 
not involved in the us.ed roadways. The f allacv 
of this contention is that Sections 4 and 5 of th~ 
Act are not applicable unless complainant be in 
peaceable possession of all of the land. It has been 
repeatedly held that the peaceable possession of 
complainant is a jurisdictional requisite. 

Sheppard v. Nixon, supra; 
Beardsley v. Ji!JacPherson, 58 Atl. 105; 
Allaire v. Ketcham, supra; 
Beale v. Lake, 45 N. J. Eq. 668. 
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CONCLUSION. 

It is respectfully submitted that for the 
reasons set forth above, the decree of the 
Court of Chancery should be affirmed. 

GROSSO, BRUNDAGE & ANDERSON, 
Solicitors for and 
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REPLY BRIEF OF APPELLAN ·T. 

(Italics ours except where otherwise noted.) 

Respondents throughout their brief insist that 
the remedy of appellant is at law and that the 
Court of Chancery has no jurisdiction under the 
act to quiet title, because the rights of the parties 
should be settled at law, but they fail to point 
out how either the nature or the extent of any 
easement which respondents may have over the 
used ways on either side of Plot H (Exhibit D. 2, 
p. 134), or in the central portion of Plot H, may 
be settled in an action at law. 

There is some intimation in the brief at various 
points that there are cinder paths which are 
outside the lines of the used roadways traversing 
Plot H and that there are post boxes erected out-
side the used roadways, the inference being that 
th ese boxes and paths are on the central portion 
of Plot H and that therefore either ejectment or 
trespass might be maintained by appellant, which 
would settle the matter of the legal rights in th e 
central portion of Plot H, but neither inferenc e 
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is well founded. The cinder paths are no~ on the 
central portion of Plot H outside of the lines of 
the driveways, nor are they along those sides of 
the driveways which are nearest to the central 
portion of Plot H. They run along the sides of 
the driveways which are nearest to the property 
line of the parties, as is clearly shown by Exhibit 
D. 2 (p. 134) and by the testimony of respond-
ents' witness Tymes, who indicates (p. 134) that, 
not only are the cinder paths not on the central 
portion of Plot H, but they are included within 
the property lines of the abutting property own-
ers. Tymes testifies (p. 134)-

" Q You don't know if it is on your prop-
erty or where it is f You don't know whether 
it is on your property line or where it is f A 
My property line joins it. 

Q I know. Do you know whether your 
property line includes it or not f A I think 
it does.'' 

There is no evidence that the post boxes are 
erected on the central portion of Plot H. The 
evidence is to the contrary. 

With respect to the boxes Oeding testifies (p. 
24)-

''He says-and I said Mr. Timms and Mr. 
Ridell put in letter boxes in my ground, ~ve 
feet or six feet away from the house line, 
and I says, 'Well, I object to those letter 
boxes being in there. They only were put 
in redently, for they claim an easement; they 
have no right whatsoever to put anything 
permanent in the road, or what they claim 
is their easement, to travel in and out their 
places.' '' 

And the witness Sulpy testifies (p. 126)-
" Q And where are they ( the mail boxes) 

with relation to the property line f A They 
are opposite the road, right in front of the 
houses, opposite the sidewalk line.'' 

a 
Respondents, therefore, are quite mistaken 

when they say (p. 14 of their brief)-"It is not 
clear from the testimony whether the mail boxes 
are erected in that portion of the tract between 
the roadways.'' 

The definite testimony is that they are in the . 
roadways, and five or six feet away from the 
house line, or, in other words, they are on the 
inner side of the used driveways, i. e., those sides 
of the driveways nearer the property line, where 
they should be, and the objection of appellant 
was that the respondents had no right whatever 
to put anything permanent in the road. 

The proof, therefore, shows, beyond dispute, 
that nothing is being maintained which would 
support an action either of trespass or eject-
ment against respondents with reference to the 
central portion of Plot H and no act has been 
performed by respondents having relation to the 
central portion of Plot H for which any action at 
law will lie. 

As we stated in our original brief, an action 
of ejectment or trespass with respect to the main-
tenance of the post boxes will not settle any 
rights in the central portion of Plot H, nor will 
an action of trespass against respondents for 
their acts of passage over the used driveways 
over Plot H, and respondents have not passed 
and do not pass over any other portion of Plot H 
than the used driveways. 

If judgment should go in such an action, there-
fore, in favor of respondents, all that would be 
established would be that respong.ents have the 
right to pass over the used driveways and, if the 
action involved the maintenance of post boxes, 
that as appurtenant to their right of passage 
they might maintain post boxes within the limits 
of the used driveways. 
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Neither by such an action, nor by any other 
action at law, could the extent of the right of 
easement, so far as the used driveways are con-
cerned, be determined. No action that can be 
imagined at law could possibly result in a con-
clusive judgment settling the rights of the partie s 
to the central portion of Plot H. 

It is suggested that, because of the assertion 
of the right of passage over the used driveways, 
the peaceable possession of appellant to the en-
tire of Plot H is disturbed, and cases are cited 
in this court, in which the claim has had reference 
to an easement over land, and this court has held 
that the Court of Chancery could not determine 
the issue and that complainant did not have 
peaceable possession, but an examination of those 
cases will disclose that the controversy involved 
only the matter of the existence or non-existence 
of an easement. The right of complainant in the 
property was conceded in each instance and the 
controversy revolved around the question as to 
whether an easement existed. In such a case the 
only question involved being the existence or non-
existence of an easement, that matter might be 
determined at law. In effect, all that was in dis-
pute was the rights in the land included within 
the lines of the claimed easement. 

But that ·is not this case. In this case respond-
ents assert not only an easement over the used 
driveways, which they have used in such a way 
as that that question may be determined at law, 
but they go further and assert rights in the cen-
tral portion of Plot H, but, with respect to those 
rights, they commit no acts for which an action 
at law will lie. 

We have referred to these rights which re-
spondents assert in words but not by deeds on 
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page 27 of our original brief, and respondents in 
their brief insist upon rights over the central 
portion of the tract, and respondents insist (p. 
20 of their brief) that complainant is not entitled 
to a decree settling the title as against defend-
ants to all portion of Tract H not traversed by 
the driveways and make claim to rights in the 
central portion of Tract H and suggest that those 
rights must be determined at law, but do not 
point out how they can be determined at law. 

So far as the central portion of Tract H is 
concerned, the case is typically one for quieting 
title under Jersey City v. Lembeck, 31 N. J. E. 
254, at p. 272; Sheppard v. Nixon, 43 N. J. E. 627. 

We considered the building and tearing down 
of the fences on page 12 of our original brief and 
showed that it clearly appeared from the testi-
mony that the only portions of these fences which 
were destroyed were the portions which closed off 
the driveways, and respondents do not suggest 
that, by reason of anything which occurred with 
respect to the fences, any action at law resides 
in appellant. 

Respondents suggest that, because the peace-
able possession of appellant is disturbed with 
respect to the driveways, he does not have peace-
able possession of the whole tract and that as 

' he is not in peaceable possession of the whole 
tract he cannot have his title quieted as to anv 
part of the tract. How this can be so in vie,~ 

' of the universal rule that the exercise of a right 
of easement does not disturb the possess ion of the 
ovvner of the fee, is not apparent. 

Perrine v. Berge, 14 N. J. L. 355; 
Burnet v. Crane, 56 N. J. L. 285; 
Country Ii ornes Land Co. v. De Gray, 71 

N. J. E. 280, affirmed on the Vice-Chanc el-
lor 's opinion, 71 N. J. E. 289. 
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·· The statute contemplates the settlement of 
titles to specific portions of the lands. We have 
considered this on page 28 of our original brief. 
Respondents are under the obligation imposed by 
the statute, Section 4, 4 Comp. Stat. of N. J., p. 
4502, in their answer to specifically set forth '' the 
estate, interest or incumbrance so claimed, and 
if not claimed in or upon the · whole of said land, 
he shall specify and describe the part in or upon 
which the same is claimed," and the Court is 
directed Section 5, 4 C. S. of N. J., p. 5402, to ' . inquire into and determine and settle and adJudge 
whether "the defendant has any estate, interest 
or right in or incumbrance upon said lands, or 
any part thereof, and what such interest, estate, 
right or encumbrance is, and in or upon what 
part of said land the same exists." 

Suppose appella~t in his bill, instead of de-
scribing the whole of Plot H, had excluded the 
used driveways and had only described the cen-
tral portion 1 Under such circumstances would 
he not have been entitled, under the proofs in this 
case, to a decree settling his rights to that central 
portion 1 

Is it conceivable that, in such a case, respond-
ents might, by setting up the easements over 
driveways not i~cluded within the property de-
scribed in the bill and by proving physical acts 
of passage over such driveways, destroy the right 
of appellant to have the title to the central por-
tion of the tract settled, where there ·were no 
physical acts performed . to disturb the peaceabl e 
poss ession of appellant to that central portion 
for which an action might lie at lavv1 

But the fact that appellant has described in 
his bill more land than he is entitled, under tho 
law, to hav e a decree quieting the title to, will not 
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p~event a court of equity from making a decree 
with respect to that portion of the land described 
as to which he is entitled to a decree. Equity, if 
necessary, w~ll mould and amend the pleadings, 
but no moulding or amendment is needed, for the 
statute contemplates that the decree may separate 
the lots into parcels quieting the title as to some 
parcels and not as to others. 

~he case,_ we submit, is to be decided precisely 
as if the bill of complaint divided Plot H into 
two parcels-or rather into three-the central 
portion one and the two used driveways two. 

The error, we submit, is in applying to this 
case the same rule which would be applied in 
cases where there is an admitted right of the 
owner of land in the land as such but a claim of 
others to an easement disputed by the owner of 
the land and nothing more. In such a case the 
rights of the parties may be determined b; an 
appropriate action at law in which action the 
existence or non-existence of the easement will be 
conclusively settled. But that is not this case. 
Respondents do not admit the right of complajn-
ant as the owner of the land subject only to their 
easement in the used driveways. They question 
appellant's title to the whole of the land. Th ey 
claim i,n words more than a mere easement o·f 
passage, but do not perform acts which would 
create a basis for an action at law which would 
determine the existence or non-existence of the 
additional rights claimed. 

. It is t~1 e general rule that title will be quieted 
m~l1er w1th respe ct to a part of the property or 
with respect to the extent of the title. Thus al-
though plajntiff claims the entire title he :nay 
obtain judgment for an undivided one-half inte1:_ 
ost ancl ther e n1ay be a jud gment adjudging half 
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of the land to the complainant and half to one of 
the defendants. 

30 Cyc., p. 1380, and notes title '' Quieting 
Title.'' 

Of course, title may be quieted subject to cer-
tain rights of respondents, for that is but another 
way of saying that the Court should determine 
the rights and interests of the respective parties 
in the lands. It follows that, if respondents have 

· rights and interests which cannot be determined 
in equity, title may be quieted subject to those 
rights to be determined at law. 

In Wilson v. Neligh, Nebraska, 193 N. W. 704, 
the Court said: 

'' The court properly quieted legal title 
subject to the possessory rights sold to inter-
veners by the contract.'' 

That there may be rights in the public will not 
prevent the Court from settling title as against 
respondents. 

In Glos v. Holmes, 228 Ill. 436, 81 N. E. 1064, 
the Illinois court said: 

'' In numerous cases in this court it has 
been held that an abutting owner may main-
tain trespass, which action a plaintiff cannot 
maintain unless he is in possession (Dean v. 
Comstock, 32 Ill. 173; Ft. Dearborn Lodge v. 
K1ein, 115 Ill. 177, 3 N. E. 272, 56 Am. Rep. 
133; 2 Greenleaf on Evidence (7th Ed.) 613), 
against persons interfering with his rights in 
a public street or highway, when the fee to 
the lands underlying the street or highway is 
in the abutter (Dean v. Comstock, supra; 
Ft. Dearborn Lodge v. E]ein, supra; Indi-
anapolis, Bloomington & Western Railroad 
Co. v. Hartley, supra; Postal Telegraph Co. 
v. Eaton, sir,pra; Board of Trade Telegraph 
Co. v. Barnett, supra). The doctrine of those 
cases rests upon the principle that the abut-
ter is in possession of the land as the owner 
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of t~e fee, subject only to the right of the 
p~bhc to use the same as a public street or 
~1ghway. Clearly, therefore, appellee estab-
!1shed suc~1 a ~ossessory right in the prem-
ise~ de_scnbed 111 her bill as entitled her to 
ma1nta1n her bill to remove said tax deeds 
as c~ouds upo;11 her t~tle, notwithstanding a 
P?rtion of said premises was occupied for 
highway purposes.'' 

It is respectfully submitted that the decree 
should be reversed as suggested in the original 
brief. 

Respectfully submitted, 

RICHARD GLASSNER 
MERRITT LANE . 

' 
' 

Of Counsel for Appellant. 






