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· 1, · ABP.EI.llATE. DECISIONS • BERGEN_ COUNTY. AERIE .. #3291 OF TUE 
. FRATERNAL ORDER 9F EAGU:S ·v •. LODio . · . . , . · - . 

:SEll.Q~N 'COUNTY .AERIE #3291 'OF' THE. ! . ' ) 

·FRATERNAL ·ORDER·. OF EAGLES, 
, I 

! 
. \, · Appellant, 

) .. ON APPEAL · l 
·.CONCLUSIONS>- ·, . 

,-) ·. _, · . AND ... ORDER . 
v •. · 

. MAYOR AND COUNCIL OF THE BOROUGH 
·OF LODJ:, 

·Responden~·. 

) 

) 

·J 
·" .. · 

~-...... - .. ,,.~9!1111~,..- .. _~~- - .. 3...-~-~~·~-~ ... tl]lli~~--

~~:~~~ -~~i!~hi~L!~ltto~!~;r~~~ ~~~P~~a!£~:nt. · .... • · . · ··. > .· 
Sl!olof.t & Wolfe 1 . Esqs., PY Saul .A. Wolfe·, ·:msq., Att_~rneys .. t~r _ 

Objector. oouth Bergen -C,ounty Licep.s·ed Beverage-Assn •. · · . 

l3Y THE D!aECTOR:. 

~he Hearer has -filed. the following report:·hereili_: .. 

Hra
1
are1'..'' s_ ·~evo.~t · · · , 

.. This. is an.' appeal tr.om' a .d~nial on: Octo.b~~~- ·24, 1966 or 
an app~ioat1on for club license fo~· :premise·s· f21 ... 23 Terhune 
Avenue,, Lodi. 

The grounds of appe~1t urged .by" appellant in its· 
petition filed here!n m~y be•s\Ullnlarized· as.follows: 

<Ca) No reasons ,were stated for· 'denial ·or its'-
. '7 appiica tion; 

(b-) ·-Alcoholic bever$ge~, would be· se·rved to · 
·members _only at. the time :it· held. act~ve. meetings; 

,• ' 

(c) No objectors appeare'd .at· the·'. hea~ing "or;t the · · 
.-

1 
• .-erp.pl:L.a~ t.i:op.; and_ · , · 

- ' . . -

. (d) The action ·of respondent w~s arb1trary and 
cap~tc'ious. · · 

Respondent 1 s answer avers that the_ reasons for the , . 
~eni~~ a~e as follows: · 

"a) Close proxi~~ty to. already l~censed"premises. ·· · . 
b) Close prpxim;tty t~» the .Inuna:culate, Conception Chur9h. 
c) Petition submitted.by residents of .the.Borough of 

.Locf:t. requesting denial of said application. · 
d) Applicant not be'ing .or:gan:l.zed- and s i_tua te in ·the· . , , 
· Borough qf Lodi ~or .. a . period of three. 1 (3) years:, 

a:p.d not. being· an ·.owner.· or-- t·enant of said· premises··· 
.'·

1for a period of three ,(3): years. 0 · .. 
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· _ ~ · It appea:r;s.·· herein. tl'la ~ ·:o.i;l iun~ · :3<?; t 966, ~-ap.pellant .. : 
: : ·received its. charter from .. ·tp.e. Grand Aerie, Fraternal Order of .. 

··Eagles. Inasmuch ~s a cert'1f:i,;cate nact been -obtained from' the 
Direc·t.or tha); appelJ".ant h.aef been..'cx-ed~ntialed as a constituent 
unit o_f a national order.· wP;icl! ·ha~ been in. active operation 
in this State -for at leas.t- t~e~ ·year·s prior to the date of 

.. submfs.sic;>n· of the applicat_iqp f.Qr-c l;i.c(;)ns-e,. the :requirement . 
·or three years active ·oper~t-~on. a.na.·-c·ontinuous :possession of. 
club qua~te~s is ipappliQab~e .• - · llule-: 5' qf State Regulation 
No. 7. . . . .. . . ._. : · . .. · . 

. . . It has . been shown t~at. appellant ··has seventy-seven.· ~ . 
·members,. two·.·of whom .are .. x-es~dents_of .Lqdi .• ·. At the time of tJ;ie 
hearing, the peti tio·n men;tio~ed i:p. respondent 1 s answe~ (ma,rked" . 
. as an exhibit in evi4·ence:··ll.~relttJ w~s. ·submitted, which petition . 
. conta-ined 109 signatur~.~·· of I'EfE:;i,d~nts_ of. ·Lodi obj·@cting to the 
issuan.c·e of the license~. · · · · . . · · · · 

Steven Sirec.i, ·borqugh". clerk2 ·te~tif1e~" that oz: .. 
September 12; 1966, appellant 1 $··q·pplicat:J.on·for club license 
was approved by respondent· 'b1:1;t·, ·sul:?sequent thereto, its action 
was rescinded· when it was ascertained that the notice of in
tention to apply for ~h.e _li~c.ens.~·~ was. ·4tserted in The --~ecord, a, .. · 
new.spaper published in Rac.ken~~g~• · . .,+.p.ereaf'~er,_ leave .~as .. ~ ... · .. _. 
granted to .. appellant· to.: :rellll'a.cl.ve~t1se. its. D:Oti~e. of .intention· 

.·in the. Lodi Messenge~·, ·a newsP:aper pul;>lished in Lodi.. / 

. . . .. . . Inasmuch as appellant'~: :Q~igin.,al advertisem~~t . in The ., 
· Reco+d was contrary to t,he .. provision~ . Qf' .. R. s. 33 :·l-25 and 
Rule 7 of State Re~ation··' N9···. 6. · +t;!~ponQ.ent lacked jurisdiction 

.. to e9nsider .~he applicatt~.~ :-~<?;r_ .. ~he ''.qlub license and approval 
thereof ·become a nullity ... ·Of .•. Klein and Tucker v. Fair La-vm · 

·et al• r Bulletin 1175,. Item.· 3;> Leridi:hg v •. -Palisades ·Park et al,, 
:Sulletin 1329, Item 1. .Hence ,the· 're$~issioil. of .the. origi~al ...... 
grant was- proper'. 

. ... Mayor Frank Belli te~ti~ied ':that ~fter the readvertising, 
· he an¢!. ·three· of the four membe;rs of; the Council voted to deny .. , 
· the· app.lication filed. by ~pp~lJ-ant. · .. The reasons expressed 
·by Mayo~ Belli, whlch.he ;ind::toat~.d ·.formed the basis for 

, '·respondent's decision, were· that ''the, JJest interests· of_ the 
. pe'ople . who, . signed the- ··pet;t ti,on . and parti~ularly the church . 

. ... ,.area, motivated the d.eni.~\ ,of -~hE;l.: a,pplication •. He fur.ther st_ated 
·.,.that. ·while appellant may. 'b~ a .;aationwide fraternal organizati_on, __J 

· he· ·felt that its existence. ;tn the community was merely t.emporary 
·"and that "a ·firmer establishment should be had before we would 

. mal<.:e t~e c·onsidera ti on,." and per naps in· another. area .,.'1 · Maypr ·. -..... 
·· Belli· indicated that. he had no objection whatsoever to the 

.. fraternal organiz9-tion• · · : · · · · · 
. . 

. During cross exam;tnation 'the Mayor said. that' the. church 
. to· 'Which he referred as a ·rE;lasop; ·for respondent. 1 s action is 
estimated by him to· be "not more th9.n two or· thre~ hundred ~eet" 
where a ne·w rectory· is· being built. He stated that a tavern· 

. is immediately adjacent to p.ppellant's'premises. When.questioned 
· ·by the·· Hearer . for more $pecif~c :·tes"t1imony. as to the location-
. of the c'J~1u.rch and sc_hp.01·, M~yo~ :: Bell:1.. answered: · · . ~ . ' 

; · 11:~he _: pres·ent ·church.~~ further.e .. In. other. ,:ro __ rds, 
. the street· separates. :Lt i,ifith t~e .front .footage ot 
·perhaps two .. bundred' f·eet also •. ·. put .their· re·ctory 
and their new building_,,. whateyer it tnay.-be used for,-
will ·b~ in close+ pro~imitY' than the church itself. · 

' • • ·-·- o{ ' 
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In other wo.rds, pa~t .of their l?roperty .is closer· 
to this.particul~r. area." 

The.Mayor further testified that he felt it was not. 
for the public :interest ·to grant the license in question · 
because of· the proximity of the church and also the fac't that 
seventy-five of.the. seventy-seven members of the applicant club 
were non-residents of the Borough • 

. Under the circumstances,appearing in the instant case, 
the fact that·a majority of the members of appellant are not 
reside:Q.ts of t~e Borough does· not,, in itself', disqualify the 
applicant .from obtaining a club licensee. . ' . ' . ' 

. . · John Tonzillo7 testifying on behalf'. of the obje·ctor ·· 
South Bergen Cormty Licensed Beverage Associationi st.~ted .:that 
he lived in a residence about 150 feet.from appal ant's.::.·"·:·" 
premises owned by-William Jerlat, oper~tor of the licensed· 
pr~mises next door· to appellant•.s· premises. ·He wa~. not a 
member of ap12ellant organization. Three weeks prior to .. the 
hearing herein, at about 8:30 in the morning., Tonzillo s·a.w 
Kenneth J. Nixon 2 secretary of appellant, and said to him,, 
11 ! sure can stanC1 a·drink." Nixon then "invited me inside 
·and I had my drink. t1 After. receiving the drink, "I left 
money. I gave him money on the.bar. I gave him a half a. 
dollar, fifty cents, to be .exaet." Asked whether or not he w:as 
requested to pay for the drink, he answered, !'N9, sir, I' was . · 
not. n .. . · · . . . . · · . ·· 

' . . . \ : . .. 

. ··:., .... > ..... Jer.ry Debl~n testified that he and a frienct (Mr~. 
Grif.'f'iil) "attended appellant 1 s "first public danc·e 11 and 'that:.·.· 
they sat at ·the bar. Neither he nor Griffin was a ·member .·or.· · 
the fraternal organization. ·He observed a man "who had· a .. 

, dollar ·and·~ dfma .. · on tbe barn pick up two.drinks and walk·.·. 
out~ ::.Th~·, witness "put $5 on the bar. I ordered a -Scotch".· .... 

·'highball .... for ,my friend and a rye highball for myself~." . As · 
'h~ 'and· "his friend· pic_ked up the drinks' 'the bartender was" 
called outside. ~fter coming bac.k to. the. barroom,· the · · 
bartender remar~ed, 11 0h 1 that's on us. This is a private · 

. ,club~· . We.· don 1.t. charge· 1·or drinks." DebloD: questioned the .... 
'.ba;rtende:;r: 9onceri11ng the gi:ft o'f. the drink~ a.Pd. ·was told·,, " " 

.. · "WelJ.; ... "qn. oecasi.on we do that." Both he -.,and .. Griffin_ h.a4. . ·,,·. -~.'." 
"'.·anot~e.r:·,~drink':but ... "They .wouldn't .take any moriei •. ·.' "Tpey di<l: ... "./.'I 
.".say.·.you-:.«jan j)lit , the money· intGi the· .contri'btiJ;pry" ·b.ox·,,_:~h~Y. had:": ·. 
'iri' :tne·.hall- there.-".·.. · · . . .. ·.< ... · ... '..·> :": ,- .. ;:--_~<·,.· ~ .. ;· .. ; ... 

\'\:!' :., .· ... ·.· .;',;: 6ri.,:~:t~~S':,~ialiiilla hon De bl on. state~ '..~~t he:: fut~ ~n~ve~ :/ . 
'..·:,·s.ee1i.·'.tne·:,·man:";.;Wp():.:Ji~d·· obtain·ed:·.drinks:,.previ:ous.<to, 'servic'e:t'.t9:.:.><> 
'.,.Ji'fm.;:·an.d.>.a:rttflri'•t'',,:.-:~It':'.was further. a:ske·d:: "tvhether';:ar. :not ::he"· :kne,~··."· 
: . -.~···· .. J.~r~~~· ·'and.~ ;ti~ ·-.:~e·sponded that_. hef ~1.d. krtow· ,):iir;Ir, '::.tP.a ~ ~ h~·; ·~ra~'.: .. 

a. fr.ien~·:of :his·,-:"but .. he did no-P· go·: to appellan~·~s. ·pr~m~·s'3~"'..'.":;: · 
"·!at ;rerla.t' ~r: request·;· ·Howev.er·, he: had': spql~en·. to ··Jerla~· 0 not;-,:· .. 
... only af.terwardS:::bUt }Jef,0re9" .: · '. ' ".' . , .· ... '. .. ·. ,- ."~.· 

.· .· .·· .. · . <' rf·waS ~tip~la;ed b; c6~s~"ithat t~ir \~sti~onY· of' .. · 
· ~;1r~~r{~n £~!{ .. ~1;!~\;s D! b~~!~e~ s , w01~1~. b,. s~b.J. ta;t~~1~~:, 

' . . . . . "·".. :._ . ' ·' ' . 'i' . "· ''·.'. " ,· ." . i.",. .. ·: 

, . : I ·am not impressed with the .. testimon~ wtth .respect· · _.::_'· . 
. tp· the alleged .. occurren~es i "as related. by_ th~ witnesses for; .. ·.· :·.: 

·.:the objectorrnam'ely? To:r;z1110, :Deblon.and, bJ' stipulation, .,·> . 
··,Griffin, in 1ts impl1cat1on that .. appellant had. engaged in sale .. : 
·of alcoholic beverages. without .. W.icense. an¢1 wa:3 .the ref ore · · 
i.mfit for· license. 
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. With r'eference to the location o:r appellant's . .· 
· pr·emises adjacent to an alreadt licensed premises,· this in · ·-,.; . 
itself would have no bearing on the issuance of a club - ·· 
license. The object or a ·club license is not to supply the 
needs of th~ neighborhood. The holder thereof' is permitted 
to sell alcoholic beverages ·.only to bona fide members and · 
their bona fide guests. This reason for denial given by 
respondent carries no weight so far ·as a club license is 
concerned. Irish American Association of Kearny, N. J. v. 
Kearny, Bulletin 293, .Item 11; Re Branch 1 American 
Federation of) Hosiery Workers,. Bulletin 23 ,. Item 5; Re 
Indian Lake Community Club, Inc., Bulletin 84-?9 ·Item 8, 

Another reason for its action given by respondent was -
becaus.e the Mother Superior of the Immaculate Conception 
Church opposed thJ issuance of the said license, However, 
during .the pendency or this appeal, a letter dated May 6· · 
1967, was received by tlle Directo1• from Mother Mary V _-_~g!nette, 
Provincial Superior, Immaculate Conception ConventJ Lodi, .. 
withdrawing her objection to the issuance of a club liquor · 
license to apP.ellant. · 

Petitions were presented to respond·ent at the hearing 
. below by William Jerlat, contai~ing. names or alleged obje.ctors 
to the issuance or a club ~icens,e to appellant!· on each of· . 
which petitions was typewritten the following egend :·. . . · 

t1The Borough of Lodi has an over abuddance 
·of .Alcoholic Beverage Licenses (Twenty-eight more 
. than the state law per population calls for.) 

. "Therefore, we the following citizens. of Lodi 
: protest the issuance of any type or Alcoholic . · .. 
_ ... Beverage License, Distribution, .Cons~ption or· .... ·.-:>.., ·- · 
· ·c1ub to,.the Fraternal Order. of Eagles .to· be. located··. 
at ·21 Terhune.-.Avenue, Lodi, .N •.. J.n ·· · ·· 

' . ' - .. ·:, 

. . This appears to be in the. nature or a gene*ai. ::·· ·. · ·. ·. : .... , . 
, ohjection by the . signatorie~ .. thereof.. Petitions :in: t~ems~ly~ .. s · ·. -~ . 
carry _little weight. ·~he obJectors did not appear at the- ..... ·: ·· .... 
hearing herein so·that· ~n·opportunity·might be ·given to·":,. ....... >·.-·:· .. ::. 
app·ellant' s attorney to cross•examine them in order··. to.· asce~tain ·_:"·. 
their r·easons for .their objections·. P~t.itio~s are acaepted_,: · · 
in hearings , of this kind for· the. purpose· of' obtaining the .·_:· .··: · .: .. · 
sentiment. of· various persons in the municipal·i~y.· The weight->:.-.:· 

· to be given them, of course, is· wi~hin the discretion··of i;;he ·· 
, issuing aut.hority. I .. mig;tit add that these petii?.ions ;were .-. ·· .. -.>··: 

circulated at the behest·of Williain·Jerlat, .president·of' South··· 
·Bergen County Licensed Beverage Association. an~. the operator .. 
of a ·liquor .establishment next door .to the.· premises· ~ought to .. · 
be licensed~ · · · · · 

·-· .. ' .. ·· ' .. 
. . 

. ·It was agreed by the attorney for ··resp·o~dent and ·aisa·_\ 
by Mayor Belli. that there- is no ordinance restricting the- : ·>.:· : 
number of club' licenses to be issued in the Borough. · •. ·. · , ,·:·. '. • 

j' . 
• f.:;. ~ 

. . In order to deny the grant of a club license · the··-_>_., -
reasons· giv~n by the issuing authority must be jus.tifiable, · 

.·I.finc;l, after careful\.~xamination ·or the .te"~i!imony an~ ~he-:,.· 
-,:_.facts presented herein· ·that ._the r.easons se·t ·forth. ,in ·. ' ... ·::"· 
.. ·respondent 1 s. answer ·aPJ those given by Mayor Belli are not" ~ 

·. sufficient to qeny a cluq license to a.ppellant. C!. .· .·. · · 
· · TJakewoocl_.E.§_~oni~n Asso.c:lation v. Jackson, ·Bulletin 1001, ... · .... ·._· -· __ 
·Item 1. There has been no evidence to indicate· that appellant's 

.. ·/\premises are not such that might accommodate the dispensing of 
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liquor t'o club. members"and their, bona fide ~guests. 
. ' ' . 

Therefore; it·1is recommended that since. ~ppellant· 
appears to be fully qualified and since respondent.' s reas·oris 

" fQr denying the application are not meritorious, respondent's 
action sho'Q.ld be reversed an<l respondent -directed to issue a· 
club license· to ·appellant. 

Conclusions.and Order 

Written exceptions ~o the Hearer's report were filed. 
by the attorneys for the objector, in accordance with Rule 14 
of State Regulation No. ·15'. Thereafter,: I requested that, the 
attorneys' for the o'bjector and.the respective parties present. 
oral argument before me relating t.o the exceptions taken.· to 
th~ report. filed by the· Hearer. in this' case. · 

. After oral argument, a supplemental hearing was 
scheduled for the· purpose of receiving in evidence the 
written withdrawal of an obj~ction theretofore filed.on 
behal_f of the Immaculate Conc;eption Convent. and also to· give , 
respondent an opportunity to.ptoduce testimony with reference· 
to the effect of the· aforesaid objection upon its action. 
in denying the issuance.of,rthe license in question. 

· The lettel'- d~ted May 6.;. 1967 signed; ·by .:Mot.her· Mary· . 
Virginette, · CSSF, Provincial Superior, Immaculate. Concept·ion 
Con~ent,,, _Lodi, was marked· in evid~nc-e as· Exhibit A~l. . · 

. . . . - ' . 

Prior . to the supple-~ental hea·ring, objector·. South 
Bergen County Licensed Beve~age Association informed tne: 
Divisiqn that it.was w:J.t)ldrawing its oblJ_ection to the issuance 

· of'· the ·club license to appellant. · . . . · · • . . 
. . . ' . 

Frank Belli," f'ornier ~tayor or· respondent, who -~estified. 
at the time of the appeal l).e$:r~ng, .testified -herein that the · 
letter of objection. of the Immaculate Conc·eption. -Convent· had. 
been ·considered as the sole motivefor·respondent's action 
in denying appellant 1 s appl.ica t:Lon for the c~ub license·. · 

·.I 

Under the circumsta~ces. and afte·r· careful,: considerati~n 
'. . of_. ~he record h~rein,, ± sha~l adopt' ·the. recomyiendation of ·the_~· 

· · Hearer and direct that ·a. c:JJJ.b l~cense be issued to· appell~nt in 
·accordanc~ with· the appl~ca~ion filed· in· t:q.is _matter• c" 

'/· 
-'-" . 

Accordingly,- it is, on this --15th ·day of November,- .1967, 

.. ORDERED ·that· ·the" acti.on of, resp~ndent .be reversed _·and · ... · 
it. is ·hereby directed tl:Lat a c·l~b license be ·1ssued to· appell'a:nt, ' 
provided that ther;e has been compliance with all statutory 
-requirements in the .matter_. · · 

JOSEPH .p. 'LORDI .. 
DIRECTOR - . 
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2. APPELLATE DECISIONS -. RED .RANCH; ~C~ Vo WALL·. 

· RED . RANCH, INC., 
t/a ~ed Ranch, 

/\ 

App.ellant, . 

v. 

TOWNSHIP COMMITTEE OF THE 
TOVffiSH.IP OF WALL, 

Respondent._ 

) 

) 

. ) 

) 

.. ~. 
) 

---------~----------------------~ 

''-. 

·.ON APPEAL 
. CONCLUSIONS 

AND ORDER· 

. Carton, Nary, Witt & Arvanitis, ~sqs., by James D. Carton, III, 
Esq.· .Attorneys for Appe+lant. 

William c. Nowels, Esq., At~orney for Respondente . 

·BY THE DIRECTOR: 

The Hearer has filed the following report here: 

Hearer's Report 

This appeal challenges the action of respondent 
Tovmship Committee of the Township of Wall (hereinafter 
Com..mittee) whereby on June 27, 1967-, it unanimously approved 
appellant's application for renewal of its pilienary retail 
constunption license for the period expiring June 39: 1968, 
for .Premises 2655 River. Road, Wall Township, su~ject to the 
stipulation that.the ngrounds surrounding building" be 
deleted.· from the. application. · 

. ·In its petition of' appeal, appellant alleges thp.;t the 
Committee's action was "unlawful,- illegal and arbitrary" because 
the said stipulation was not embodied in the resolution but 
was imposed "by lettertt after the resolution was adopted • 

.. 

The Committee 1 s answer, as amended. by letter dated 
July 17, 1967 with respect to certain inadvertent language 
therein, admits the jurisdictional allegations and as.serts that 
its action vfas·\lawfully adopted ~t its meeting on June 27. In. 
separate def~nse.s it defends that (1) its ~ction was reasonable 

·and well founded "in.'· light of the facts", .(2) its action was 
motivated by its desire to protect the "health,.safety and morals 
and welfare of the .residents"·and was enacted ~Y reason 9f com
plaints made by-·residents and. "improper activity on the part of 

. pa troris. disturbing the . peace -and quiet of the ne'ighborhood 11 '. (3) 

. appellant extended its activities in the erection of a bar on 
the outside of tbe;:@remises without prior approval of the . 
Committee, contrary to·the Zoning Ordinance of the Tovmship of. 
Wall, and without securing necessary building permits, and 
(4) it acted within the exercise of "the wide discretion 
granted to it by statute." 

·Upon the filing of the notice of appeal~ an order was. 
entered, by the Director extending the 1966-67 license .. until. 
further order of the Director'·· 

. . 

The appeal was heard de !19l:Q, i;.fi th full opportunity f'or 
counsel to present testimony under oath and cross.-examine· 
witnesses. Rule 6 of State Regul~tion No. 15. 
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I 

The petition of appeal raises certain jurisdictional 
and procedural issues which require resolution before the · 
subs~antive issue is __ . c·onsidered. 

Appellant maintains that at the June 27 meeting the 
Cammi ttee voted, .in the same resolution, to renew the ilcense 
and to delete ·that part of Question #? in appellant's application 
which .stated "grounds surrounding building. 11 . Appellant argues· · 
that "Th~ C?nly proper way for the @ommitte~. to i;ave attached 
the condition would be to have a separate resolution.. It is 
improper .to just state that the application or a part· thereof 
be deleted, when it has ~lready been executed by the (!:ppellanfil 
and no vote is taken on the action of the fCommi tteel separately." 
It argues further that the Committee was wit;hout po~r to amend 
the application but was required to accept or reject the .. 
application in the form submitted.. F!t...,,.ally it contends that the 
action was invalid because: it was done by motion instead of by 
resolution. 

The short answer to these contentiorts is that the 
Committee did not attach.or impose any special condition in 
approving the said re:newal ·:application, pursuant to R.S. 
33: 1-32. .It simply· approved the ·said application upon the 
stipulati"on that the applic'ation be amended to delete that par.t 
of Question No. 7 therein which stated "grounds surrounding 
buildingtt as part of the licensed premises. The: practical effect · 
of ·the Commi tt·ee 's action was to· limit its approval of the · 
operation of the said licens.e to the building, as described in · 
the said application (i.e., to grant the appl1cation with 
r.espect thereto)-and to exclude from its operation the· grounds 
surrounding the building (i.e., to deny the application with 
respect thereto). The Committee, in the reasonable exercise.of 
its discretion1 can limit the licensed premises as aforesaid. 
See Rule 8 of ~tate Regulat.ion· No. 2. Since no special condition 
was imposed, no prior -approval by the Director was required. 

It is well establi&hed that the Committee's action 
upon motion made has. the same effect as that 9f a resolution as 
reflecting lawful procedure •. Ke ort Sewera e Authorit v 
Granata, 52 N.J. _Super~ 76. In Woodhµll _ _y. Man~,· N.J. 
Super. 157 (App. Div. 1964), the court cited Keyport with . 
approval·~. and quoted · 5 M.PQ~illin Municipal Cor..ILQ!l3.tions (3d. 

·ed. 1949; sec. 15.08, p. 'i~: 

"It has been said that there is no substantial 
difference between a motion and a resolution, that 
the terms at>.Er.practically ·synonymous, and that they 
are the · same·. 11 

I find that the Committee acted properly in approving 
by motion adopted, the application as amended. 

. . 

In any event, ·since this is a plenary appeal de !1.Q.Y.Q., · 
appellant has been given a full opportunity to _present this 
matter in full, and any procedural infirmities arising from 
the action of the Committee are cured upon this hearing.· 
Cino v. Driscoll, 130 N.J .L. 1 535 (Sup. Ct. 191t-3). See Florence 
Methodist Church v. Florence Tovmship, 38 N.J.Super. 85. 

·rr 

The central and dispositive issue raised by the 
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petition; of appeal is whether the action of the Committee 
in approving:the application in part.was arbitrary and 
unreasonable. · 

· . Joseph A. Moglia, pres_id_ent of the corporate 
·appellant, gave the following account: The licensed premises 
are located in a residential section of the Townshi-p. How~ver, 
it is close to commercial areas located in the neighboring!. · 
community of Brielle. Appellant1 first became the licensee/at 
these.premises on October li 1963, and the applications for the 
years 1963 through 1966 inc uded, in addition.to the in~erior, 
"grounds sur,..ounding building" as part of the licensed premises~ 
Prior to .1966 the outside grounds had not been used for the sale 
and consumption of_ alcoholic beverages. · 

Contemplating the erection of a patio. on the licensed 
· p~emises, he discussed the matter with Mayor Ehret who expressed 

disapproval of such proposed construction and operati·:)n thereon. 
Notwithstanding that, appellant proceeded to construct the 
patio in 1966. The construction was ninety per cent. completed 
at that time and was. used only on Sunday afte.rnoons in 1966. This 
patio, containing a bar, is located ·1mmediately behind the main 
build·ing of the licensed premises, is equipped with thirty stools 
at the .bar, and is surrounded by s_ix picnic-type tables seating 
six persons around each tablec A redwood stockade fence five 
feet high is constructed along some portion of the licensed 
premises and the area along the western border of the grounds 
is well shrubbed. 

·. :· .·· .:. ·. ·.: On ·CI'OSS examination it devel<l>ped that the ·installation 
··of ~he· ·outside bar, patio anJ .stockade fence was made without 
·the approval .of ·-the· municipal officials; that no bu~lding permit 
·had. been secured; that in fact the construction and operation · 
of an outdoor patio and bar are in direct violation of the 
existing zoning ordinance and building code. The witness 
.further admitted that there has always been inadequate parking 
for the use of the regular patrons .at these premises and that 
the. condition resulted in ;numerous complaints made because of 
ill.egal parking by patrons ~f these premises. 

. ·The bar ~ras, put into active use, commencing in June 
· .1967,. on. Frid.ay ;·nights; Saturday afternoons and eve·nings and 
· Sunday ·nights·. ·There was a considerable amount of illegal 
parking. He admitted also that complaints were made by .. 
residents because of amplifying equipment in u·se and group-.· · 
singing involving as many as thirty-five patrons. ··-The singing· 
often continued until two to three o'clock in the manning. 
As :a result of the·se- complaints and conditions, the witnes·s 
was ·aware of the fact that the;re were objections., but he was . · 
not ·'informed of any "definite complaint about the -outdoor. bar. 11 

.He was·~hen asked: · · 

Q And you are also saylng that you hadinot been 
informed at. ·that time: of the contemplated action of., 
the governing bo~y; is that correct? 

A Yes •. We were informed then at the time~ 

And.further: 

· · Q Mr~ Moglia I think we were talking about your 
having been called in. by the Toi.mship Cammi ttee on 
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June 27th and I thmhk .you testified" that you 
were told that there were some objections filed 
to the renewal, vtere you no,~? 

' - . ' 

PAGE 9. 

A Yes, and I asked them what. they were and there 
.was nothing concrete ori who or he is objectj_ng on 
what manner. · 

Mayor Joseph N. Ehret, Sr·., testifying on behalf ·or the 
Committee, stated that he had advised Moglia prior ·1-t.o, the 
installation of the patio that the operation of an outside bar 
and patio would inevitably result in.noise complaints from 
neighbors in ~this reside:µtial section •.. Notwithstanding that 
however;'- the patio wa·s constructed without his knowledge or ·"the 
knowledge of or not~ce to t~e o.the.r .~embers of the Committee·. 

He received numerous complaints from residents that a 
"boom boomtt from.the juke box,was disturbing to the residents, 
particularly· in the early ho~rs . of· the morning.· When the matter 
came on for renewal the Mayor said that the ,Committee.took 
into consideration the complaints: of the neighbors both as to 
the notse and the parking cqpgestion. generatect by a large volume . 
. of patrons. The complaints -':also included "lighting problems. 
from the floodlights, exqessive noise, and there had been one or 
two occasions of questionabl'.e hours of sale." In fact · this 
witness .stated that he haQ.·discussed these problems wilh Moglia 
.on four or five occasfons in', the pr~sence ·of four other· committee
men and·at that time the committee members indicated that they were 
going to take action with reference to the outside grounds and 
premises ·which would serve ._the best _interests of the community. 

At the committee meeting, b.·renty-three objectors 
appeared and several spokesmen reflected their fc(dinc in favor 
of the complained-of deletion as finally effected by the 
Conunittee 1 s resolution. On cross examination, the l-i!ayor 
vigorously asserted that he.was not aware that the patio had 
been constructed in 1966 and.in fact he "assumed that·it hadn't 
been." finally he insisted that the Committee's action was 
·based upon its desire to eliminate the exces·sive noises 
·emanating from this tavern at a11 hours and to promote the 

. welfare of the community~. · 

, . Emj_l Schuerman (who lives. diagonally across from the 
· licens.ed premises) stated· that sine~ appellant has o-vmed the 
property, there has been a noise problem and unlawful parking 
on the part of its . pa trans "result~ng in nu.merous complain.ts made 
by him and other neighbors."to the Township.and to the police. 11 

The situation was acutely aggravated.since the. construction of 
the patio and the recent activitie$ thereon. He noted that on. 
Friday, Saturday and Sunday evenings the loud noises start 
around eleven p.m.; "the main-· crowd seems to arrive over there~ 
approximately eleven o'clock, between eleven o'clo6k and two 
o 1 clock." There ·would. be gr.cup s,ip.ging of thirty or more persons 
joining irl.,_,and their voices carried over a. considerable distance.ti 
On cross examination, the witns.ss was asked.whether he had ever 
made any complaint about the siJ.Jg:ing inside the premises. His 
answer: "I don't rec.all over making any complaints about inside~ 
It can be heard, but it is. subdued, and it is not that 
objectionable." . · .. -

H.is testimony- w~s co'rrobo1~ated by his wife, Vivian 
Schuerman, who stated that she called the police on numerous 
occasions to complain about the activities at these prem:LsGso 
She added that since Jun~ of this year, the juke box equipped 
with a microphone was lo.cated:. on ~he .. Patio and "that juke box 
was a boom, boom, boom, boo~~ All the heavy reverberations of 
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the bas·e would make . your. head bang together. u 

. Mrs-. Florence Costabile testified that the singing 
and noise often continued until three or four a.m. and she 
could hear the singing of the men and women in her bedroom. As 
a restl.l t of this, she made a complaint to the Police Department·~ 

, In analyzing the testimony and assessing the action 
of the Committee in imposing the stipulation of partial deletion 
of the.licensed premises up0,n renewal of this. license, it would 
be helpful to state the applic~ble legal principles pertinent 
to a determination hereof. The burden of. proof in all these 
~ases whi~h involve discr~tionary matters where the applicant 
seeks a renewal or the license falls upon appellant to show 
manifest error or abuse of discretion by the issuing authority. 
Downie v. Somerdale, 44 N.J. Super. ·a4. A liquor license is a 
privilege. A nenewal licen~e is in the same category as an 
origipal license. There. :Ls no iruierent right in a cit:..zen to. 
sell intoxicating liquor by retail ·(Crowley v,. Christensen,, . 

, 137 u.s. 86) and no·person is entitled as a matter of law to 
a· liquor liceiise. · Bumball ·v. Burnett, 115' N .J .L. 254· Paul v. 
Gloucester County, ;o Id. '5'8f.· · · No .licensee has a vested right 
to the renewal of a license. .V]pether an original license 
should be renewed.rests in the soiind discretion of the. issuing 
authority. Zicherman v. D:ris.colll. 1~3 N.,.J .• ·1.· 5e6. A license 
may be renewed for an area to be icensed in such manner as 
will serve the best interests of tne community. The liquor 
business is one that must be carefully supervised and the 
common interest of. the general public should be the guide post 
in the issuing and renewing of license$. Blanck v. Magnolia, 
38 N.J, 484. 

From my evaluation of the testimony herein, it is 
abundantly clear that the Committee took into consideration 
the fact that the· present operation, which included the outside 

. grounds, subjected the r.esiden.ts to unnecessary noises and 
parking violations and was generally inimical to the health 
and welfare of the community. The Committee· could have 
coris'idered '-the ·unc,onditional· unacceptability. of the operation 

.'of. the licensed premises in the l~ght of the longstanding complaints 
. :of. the neighboring residents of this tavern• It did not choose 
·:.:'to. do· so'· but .merely .limited the are~ to" be licensed. Can it be 
. seriously argued that property owners and residents in the · 

immediate vicinity of this facility are not entitled to the 
enjoY"ment· of ·.peace and quiet lat~ at night and in the early hours 
of .weekend mornings? . This grievance is the more .·justified . 

·because.· the licensed premises~ are located in a residential zone • 
. The duty,·on ~p.e ,part :of _the Comrnittee to these residents is clear • 
. As the·· co,~t. pointed out· in Fanwood v •. Rocco and Div. of A1c·oholic· 
·.Beverage _Con.trol, 59· N.J. Super •. 306,:· 322 ·(citing Ward V• Scott, 
:16 · N. J •. ~6, 23 J: . . . · . ·. · - -· . . · · · · . . . . .. 

. . . . . ~ . ' 

·~:Local officials·_·who' are: th6r6.ughly. familiar with 
their.·commUn.ity-'s ·charact.eristics and· interests _and· 

·are··· the.· proper · +epresenta ti ves · of it~ people '. are · 
undoubtedly the best. equipped.· to pas~ initially on· 
such 0 appllcation·s ••• · And their determinations· .. 
should 'not be .approached.with .. a general feeling of 
suspici~:m· f~r as Justice Holmes .has proper_ly ·. · . · 
admonished: 'Universal distrust creates universal · .· 
inc6nipetence. ' Graham v. United. ·States,. 23~L. u.. S. lr74, 

. lt80. ti . . . '· . . . '. . . 
,·'' 

Over and above the .considerations .,of the health and· 
welfare of the · conununi ty, and in addrtti~n. thereto' ~he . · 
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Committee· was· aware of the ·fact that the construction of the 
,patio::~and the operatlon of the. outside bar were in patent · 
violation·of the existing zoning ordinance, which prohibits. the 
same in a residentia~ zdne, as.a non-conforming use6 · 

_ Appellant's attorney maintains that the Committee -
should not. have been influenced by-· the said zoning restrict~on 
in acting upon the. said application, citing Lubliner v, Paterson,, ;-, 
59 N .J. Super. 419. He ,argues that 91 The extent of the @.ppellant "!J 
non-confprming use ~ill be a hearing unto itself and should not 
be a hearing within a h:earingen 

'· I do not conceive that this is the burden of Lublinero 
In Lubliner, the court stated that, . in order to c omply with the 
zoning ordinance, the appellant.therein may need a zoning 
variance before' he could ope·rate his. tavern, "but he is not 
required to obtain it before the grant of the.transfer" (59 N.J. 
Super. 433). Conversely., a fair interpretation of that language 
would be that the municip~.:;issuing authority is not mandated ·or 
enjoined to issue the licens~,. where the zoning ~roscription is 
apparent. 

·The Commi.ttee should.not be.required to en:(orce the 
·._ Alco~olic . Beverage1 Law in the abs~ract. Its actions are based 
upon the realities.;.,-here, the indisputable zoning restrictione 
Thus, Lubliner does not stand for tmiproposition that ·the. 
Committee may not properly consider the application of zoriing 
ordinances. While.a local issuing.authority and the Director 
have no jil.ri~diction either to ·approve or disapprove a zoning 
ordinance (Re Adams, Bulletin. 79,- Item J), nevertheless ·proper 
consideration may be given to the existence or such ordinance in 
consid.ering -an application for· license or renewal th'ereof. 
National Loan.Society et als, v, Newark et ale, Bulletin 1707, 
Item l'. · 

In ~p1l'eals from municipal denial of retail· license 
applications on a ground that·the grant would have ·been in 
contravention of operative. zoning ordinances l the denials were · 

: ~ffirmed ... Marra v. Cedar Grove, Bulletin 3oz, Item 15; Murchie 
_v. Wayne,. Bull~tin 3?9, Item7~ See also Re Bardessono, . 
·.Bulletin · 266, Item 3, .whic_h held that since ~he operation. of ·a 
·_limit.ad winery· business: at_ a designated section _;.would be in 
yi'olation or ~he terms or the existing ~r.d:fb.ance·; "it is' 
~!1ere:(o~e, cle~r.·that no license'·may .properly be issued. to 

. authorize such conduct." ··\ · " · · · 
·'~, " . . . . . 

.' .r I ''j' : .---Appellant suggests that: at· a hearing bef.ore the. zoning 
. board,-. it .m.a y' be granted a v.ai:ianc·e, or that the .re~tric~ion may 
, be set aside.. This seems. to me· to be wishful thinking; in any 

event, it has no basis·in present fact, upon which the Committee 
is.obliged-to operate. 

_ . As above stated, the r_enewal of a liquor license 
rests. in the· sound discretion· of the issuing authority, and. 

··such discretion· will not be disturbed in the absence of a 
clear abuse~ Blanck v. Magnolia, supra. The Director's function 
on appeals of this type is not to substituts his personal 
opinion for that of the issuing authority, but merely to 
determine whether reasonable cause exists for its optnion and, 
if so, to affirm irrespective of his personal viewse ~roadlex 
v ... Clinton and Klipr,ler, Bulletin 1245, Item 1. Or, to put 
it in another way, wpere reasonable men, acting reasonably, 
determine that the license should not be renewed, the Director 
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should ·,aff-irm suc:ti determination in the. ~bsence of-· a:~- rinding· :. 
· ·that·"''the ac·t of_ the ·board was clearly against" the logic ·and. ,:_r: 

.' eff.ect· of the presented fact_s .• II. Hudson Be:r:gen Reta1.l Li,.qyQ.i: ' 
-'~tores AssnL-v-L-l!oboken, 135 N.J .L. 5'02, 5'11. ·. · - · 

. My c-'a.reful consideration of all the evidence presented, , 
the -exhibits and the brtefs_ submitted by co~s.el in swnmation; 
le,ads ·me to the inescapable .-conclusion .. that the Committee 
exercised its discr~tion.circumspectly; reasonably and in the 
best inter·ests: of the community in renewing appellant's · 
license for the current licensing year based upon the stipulation 

.that the application be amended to delete the grounds outside 
the building. · · · 

It is therefore recommended that the Committee's action 
herein· be affirmed and that, the appeal_ be di'smissed·. 

Conclusions and Order · 

Pur·suant to the prqvisions· of Rule 14 of _State i _ 

Regulation No. 15, exceptions to th~ Hearer'.s .. ·repo;at and/ · 
argument in supp~rt thereof _were. filed by the attorney tor ... 
iJ.ppellant •.. (Answers to _the ~xceptions and written argume~t in 
support thereof were thereupon filed by the attorney for 
~e~pondent·. : · \ . : : 

After carefully considering the testimony, the exhibits, 
the H.earer 1 s re_port, the except.ions thereto and wr1 tten · 

·argument filed in behalf of appellant, and answering argument 
filed in behalf of respon~ent, I find.the exceptions have either· 
been considered by the Hearer or are unsupported in law or in 
fact. Hence, I concur in the findings and conclusions or the 
Hearer and adopt ~hem as· my conclusions here.in. 

Accordingly, it is, on this 22d day of November, 196?, 
.ORDERED that the action of respondent Tovmship.Committee 

of the Township of Wall be and the s.ame is hereby af~irmed· ·and. 
that. the appeal herein be and the same .is hereby dismissed. _, · 

'JOSEPH ... P. LORDI 
DIRECTOR.· 

.. 

3. "APPELLATE DECISIOiIS - LEVINE, LIFSCHITZ AND LEVINE v. 
PERTH 'AMBO~ •. 

HERBERT LEVINE, BENNIE LIFSCHITZ,. 
and ARTHUR LEVINE, t/a CORNER · 
TAVERN, 

·Appellants, 

v .... 

BOARD· OF COivfMISSIONERS. OF. THE 
CtTY OF PERTH AMBOY, · 

,· · .. · . Res:i;>ondent •. 

) " 

) 

) 

) 

. . ) 

)· 

. ? 

ON· APPEAL , · 
CONCLUSIONS. 
AND ORDER , 

..;.~.:.---~-~----~--·----------·---------------- ·:_ . . . ' 

Alex· Eber, Esq·., 'Attorney for Appellants~ . . · _ , " 
Francls M. ·Seaman, Esq., by Robert· P. Levine;_ Esq.,- :·Atto~:i:iey . 

. ,_ · · · · for Respondent. : · · 
"''. . . \ . 

·.BY THE D'r:RECT O~: 
;· '' , 

·The· Hearer has filed the following repor,t herein: '. 
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·Hearer's Report 
I ' :. '•• ., '---z 

) . This is an.appeal. fr<?m.re~pond.ent's refusal to grant 
appellants 1 application f'o;r :'Pl.~ce-to-place ~ tra:nsfe'r o_f' their -
P.lenary retail consumptt.on ·1i<fense from premises 432 Amboy · · 
Avenue and 341, 343,. 345JWaS.hi;ngton Street to premises to be 
const·ru~ted at 31+1, 34-3, 31+5' Washington Street .. , Perth Ambo~. 

· Three of the five IQ.ember$ or respondent voted to deny. 
the applica.tion, one member· being absent and one ·abstaining--.· 
from vo'ting in the matter. ·. · . . ·· · . · 

. ~ 

Appeilants.' petiti0n or appeal .alleges that the action 
of respondent was erroneous ~or the following reasons: 1 

• 
. J . . 

( . . ' 

"(a) In the exercise'or its power respecting 
transfers respondent h;~d no authority ·to refuse to 
grant the transfer of. applicants li.cense for .the 
reason .upon which the· ;refusal was· based·. 

. . . 
· "(b_) The ;:action or· the respondent in. denyin~-,·the 

transfer was "Unr~a.sorvible, · inequitable, arbitrary·, 
improperly grounded.,. again$t the logic and effect 
of· the· p·resented fa.cts . ~nd. not in the . public interest." . . . . 

. ··. . . . .. .· . 

Respondent's an$weP. · ·d,enies :.t~e allegations. contained 
in the petition of appeala,:ld co:rlrtends that the action was 
within its discretion and .. ro~ the. public welfare·. 

. The hearing _on appeal wa;~ ·d~ nova pur~"l:lant t.o Rule 6 
of· State R~~ulation No. 15,: ~with. opportunity_ for :bhe respective 

. parties to -present witn~s:s~s tn the matter.. · 

The par-ties to th!~ .appeal. are in substantial agree
ment with reference to the ra~t~al ~ituation pertaining to the 
transfer of the license. ·It: appears that the premises presently 
licensed consist of the tavern.located in.a building at the 
corner of ·Amboy AYenue ·and Wa·s.hington Street 1· an adjacent 
parking lot for approxima-Ge+y si"teen cars with.at.-the rear 
a· row of garages, a:p.d· a bui+ding located at 345 Washington 
Street,.,both latter structures .being used _for storage of . 

,alcoholi.c beverages.· The -builO.ing 9-t 432 Amboy Avenue has been 
used as a licensed premises ·~ince ~939 and appe·11ant.s ,- as· 
partners:;. have held the license :Ln question at the said · 
premises sine~_ 1959. They propose to conduct; their business in . 
a building to be constructed, the qtorage ;garages and the grounds · 
at 341-343-3t~5 Washington Si?,~eet, In effect, appellants are · 
applying for deletion of 432 Amboy Avenue from the licensed · 
premises. 

The question to be>res9:}..ved herein is·wh§ther the 
reasons relied. upon by respondent · 1n denying., the transfer~· ot 
the license· are . sufficiently valUl to sustain its. act~on. · · 

·Apparently respondent 1 s· main reasons for the. denial· were. that·. 
the o"t-mer of the premises at 432 Amboy Avenue is a widow and· . 
depends to a large extent. on ·the rent receiv.ed for us~. of the 

· 11censed premises to sustain he~ livelihood. and thtlt the · . · 
premises used as a tavern cannot be used· for any·other purpose 
if respondent grants the t~ansfer to the premises sought.· . 
Respondent also gave as a· r~ason its obliigation .to· prevent · 
·hardships on city residents~ · 

•,.': ... 

The transfer of a ~iquor.lioense to other persons or 
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--premises,- -or both,- is .. __ not _an .i$erent 6r automa"tcic r~ght. The 
:issuing authority may grant or qeny a transfer in the exercise 
()f· reason-able disc'retion~ Itdenied on reasonable grounds, 
such .. actton .will_· be affirmed .•. ·On the· other hand, where it· _ 
_ appears ~t~at re~u~al to .. ·trans.fer i_s arbit;.-a~y· or uni:easonable7 ·" 
·the lagtion denymg t~e. application will be reversed on appeal. 
Kelly.::v. Nep_tune City,_Biµ.letiri-~267_ Item 2 •. In Bivona v •. · 
Hock et al._, 5 N .;r. Super •. 118 _,.(App.~iv •. 194-9) ,. tlle court': amqng 

. , _qther -things; . stated:. - ·. _. · -: · ·" .·. · . .. - . . .. ~ . . .. .· · . · . · 
,-' '. 

·_, .· .. .' ... ·. •. . . . . ·. .. . _(.j .. ·.;· 

. n •••. the. _issue is"· not whe,ther. _a· disc.retic:>nary · 
. power-:has_ been improperly exercised, 'but rather 

.: wh~ther in the exercis,e ·of the power respecting . 
transfers,- ltoS.,, 33:1~2~,. au~ho~i~Y" exi~ted i~--the 

· local· body to r~fus.e a transfer of a· license :for 
the· ·reason .. upon wh~ch:·the refus.al was based~·1 .er. 

·/ South Jersey R~tail Liq-q.or_,,.Dealf).~s.-A.ssociation ·v. · 
Burne~t, 125' ~ ~~.L •. 10~. (Sup.Cte 194-0)." · · 

.. The court further p6in~ed .out that: 

·ii.~·. ·the· L~gislature,,has. not sought· to delegate 
unlimited 1 discretion~r ... to· these ag_enc~es, but. 
ra tfl,ef,..- has : .s.pe.lled ~ o~t:. a ... sys tern wlthi~. the princip~es 
o~ .. :which "the agencie.s. shall· act.. Acco_rding.ly, the 

·,c!ourts. must· measpre. ·th~ ,_.propriety"of· the .administra.-.. · 
'tive .. :ac.t'ion by __ -.the·a:u.thority grante.d, .. and may.not.
mer:ely s"Urrender.: the subject matter to the agencies ·on 

· the: prem:tse._that theirs~ is a dis:cretion exercisable on 
.. _~:the-~basis ,of: any._~tid a,1~ :fac~orf.. Y.Thich :Pertain to the 
,'po·l1tical- issue or proh;i.bition. . . . ' . ·. ' .. ,, . . 

• v" ;. •' '• • • - ' ' • • ' • 

->>~ .... _,_ ·'-· . __ .,fu·Biv~ha- the···~oli:.r:t reve:N~ed-the decision of ~the 
_..,:F'D;~-~~:~_c)r<:ar_rirµiing:~~enia_l. .bY:- ·tn~-:. +ocal .. iss~ip.g ·~µth_ori-j;y ·of' ~
_::··-:an· applica_tio·n. for. place-to~place ·transfer· d1iagonally. across .. 
· >·the:::s.tre~t.·:.fi'om .. ~J;le o~igina1.·.premises •. In the "·case· sub jud'ice 

· ·-t~«3. :.'pren.iis¢-s. so.ugh~·. for. ·transfer. are to b~ constructed at a 
· . lq~atio!l· alrea¢iy licens-ed .• ~" · · '; · · · 
- ~ -. . ... - :- ~. -
. ,.,_ ... ,..... ,· ·: . " ... · . . \, " . . : . . .. 

. ··. · _ 'The,· matter of· place-to.;.place- .transfer·s ·has . also ·been 
~qnsiqer~4>in: .cases: ~_ome·w:ha_t comparable to the one. un9.er, · -_ 

·.: 1¢C>!is.~cie-~a~fo.n• :·Le-oriia Liquor·s~ -~n.c. • v. LeoJl.il!, ~ulletin 766 ,
> .. I:t?e·~-·. l,; ... _-Grow.Ar v.··:Hackensack_:;_ .. ul'letin 789,- J:tem-_ 17 Costa v~ !·. 

· :-Verona.,_:' ,By.'llet.i-~. ·5'03:-; .Jtem · -.2:; . ,. : In .'t~~ ,_latte_~ :c~ case :.1 "the·· then .... 
. ::·Gommissioher · s·tated:-_ . .__, . · · .. , . ·· ·. · .\.· · 1 

•• -.- •• ··~ .,· .. ~· •• •• • ... -1. - ' .• _. :·· ·~· •· • • ~ - • • ••• • ,/ 

-:· -> - 1~T~us_,_.-were"_ap1»e11~nt_ 106,ated-1n _a· different· _, . 
;:is-ectio:q. . of·_ the . muriicipa1i ty . an:d · se·eking to -transfer· 
i~to. the.-.v'ic:lnity .in.: ques'tion, of if_,- be_ing .within : 
the· ~rea .(as . i~ .. the case), . he were seek_ing . to . . _ 
trari~fer ;.to. ·a'. site" that .. would aggravate to any-\: 
'appreciable ·.degr'ee the' ~~isting concentration of, " . 

_ lic·e±ise_s_-'in · tha_t ·a.rea;· .. .;responden"t :would. _be justified_ 
.irt:_ deily~ng. _the ·transfer ·and_,-. :·on,. appeal,. ·I .w~uld .. · ... ·, :_.__. '. · 
"$U_s:t.al~· .s1fch_:·. d ~1:11al • _.: · N ~ i ther .. o.f-, sue~ · s itU:a ti op.s .. ,: · .· .. ,,_': · 

,}l<?wever,:::·is' pr~,sel!:t "·fn·:·t~~s:.·:case_ •. · On. t_he··~~ontrari,;;_: 
·the~ ... fact~ here1n:::-;t~d1cate -~hat,._the. applica_ble r~ling-- . 
. fs.: tl)ati_.vl-here· .. no-·-: attack j~s---.made ·:on.- the· 'personal _.fit~ 
:ness_ o:f. ·the·· applicant· o_r·.·:the<s.Ufta_bility.·.of_ .. the· ... >-- ·.::' 
.. P~·e~ise_s., .. -·:~·. refus~l :'._._to. ~ransfe·r, -~-~~he-ther .... f.rom .pe;rs .. on 
, to .. p_er son.:· or 'from -plac. e . :to . ·place , : ·canri_ot; ·.'in; the·_ · .. :-_ ·. . · 
apS.enc~>Of -_good .Jm;lep_l?.Il:dent · c~ti~e·, __ be-. sus~~~ned'.e··'-'..\.-

·-· - • "1 - - • • • • • ' '. • • ~ • • 
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Al though. the transf.er of the. lic~nse to the new · 
premises., when coxi.structed' :may be·,·a hardship _on ·.the landlprd 
o~ the building where 'thc:: -,ta v~:rn. ·_is ri.ow located, such re~son 
in itself cannot be accep'ted f·or ._d~.:r:tY·ing. app~llants' application.· 
Cf. Metro olitan Li uor Cor · oratton "v.-· Jerse Cit ., . Bulletin 61+5, 

. Item l; Lachow v. Alper, 130 ... ~.J .Eq. · · ' 

.. Unde.r th~ ·facts and circumstanc~s. app'earing herein,· it 
is my ·opinion that respondent 1 s denial of .the appl_icat'ion for 
place-to-place transfer in question,: was ~easonable, arbitrary 
and an.abuse, of discretion. I recommend that its action be 
reversed. · · · 

. Con·~_tiJs i.oris :".arid";, drde;(f · ~-. 
• .. t. ' .. 

No exceptions . to ... ,the R:ea£er fs: -~eport _w~re filed 
pursuant to Rule'. 14 of\ St.ate ... Re!gnla,ti·9n· No· ..... 15'~ . 

.. . ' . . . . ..... 

Aft~r ·carefully. ·c'onsidering .the transcript, including 
the oral argfunent of c01msel contained there.in, .the exhibits 
~-~d tlj.~ Hearer 1 s report, I concur in the findlngs and conclusions 
· .of. the Hearer .and ado.p~ -~h~m.,as. my eonclUsions herein•. I find 
that the, denial of· the tr$,ns,f;er· '.·or appellants' -license was 

· unreasonable. The· actio;n.· df': respO'ndent ;'will, . therefore, be 
reversed. Piccirillo v. Lyndhurs·t 'Bulletin ·1578 Item. 3; 
aff'd Moderelli and LYndhur:st ·v. Piccirillo and·Dfvision'·or 
-'Alcoholic Beverage ... dOntro:,L ..{ApplDi~. 1996);.not officially. 
~eport"~(;f, recor~ed in B,ulle.~i*<l66?, .. ,It~m l. .. i" . 

Aceord~pgly·, _it is:,. o~ this:· 21st. ·a;ay of, No;embe~·,., 1967, 

" '. . ORDERED that the._action. o~ responden:t· be ~nd the sanie 
is· h<?reby reversed;· and it is further . : · · · · ·· . . 

. ORPERED that respondent' trans·~er the· said license. upon 
completion of the premis~s .in accordance,with.the plans: su.bmitted 
wi.th appellants' ·application~· · :.· , . · · · 

:-.·. . ,. · ,JQSEP.H P. LORDI·. "·" { 
DIRECTOR · ... 
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·.4:.· :DISCIPLINARY· PROCEEDINGS ..... .GAi~IB-LING (WAGERING) :_·ircENSE .. : 
:, SUSPENDED -FOl} 15 DA~s,: p~·s'p· ~r FOR,PLEA.. .,, . 

. }.-· - ·_ . . ·'. 

In the ·natter of Discipltnary : . 
Proceedings ~gainst. · · 

FRED Q~. WAN101U:f.,LER ·, INC • . 
t/a·Monterey Hotel 
111 Madison Avenue · 
La~ew.a·od t N. J ~ · 

) 

'). 

) 

Holder of Plenary Retail· Consumption 
License C-19 issued by th~ Township . 

· Comrhi ttee of the Township· o:f' .Lakewood ). 
___ (91_,__.;., __________ ~-- .. ~~~~---~-~~1111!-'~~~;...·.:.. ... ___ _ 

CONCLUSIONS 
·AND ORDER· 

John R. Rutledge, Jr•:,~ ~sq.-,. Attorney for L.icensee. . . . 
Edward F. Ambrose, Esq., ·Appearing ·for Division of Alcoholic 

· ·. ·· · · . .. .Severage Control. 

BY.THE :DIRECTOR: 

. . .. Licensee plea.c;ls non ypl:l;-- to a charge· al~eging .t~at on 
Sep~ember· 28, 1967 it p_ermitted .t.he playing of a: card game 

· for .money st1a:ke$·, lP.. violatioµ of .Ru.le 7 of Stat~_·Regulation 
-No. 204' · · · · .· · · .· · · · · · · . · 

Absent PJ.?ior. ·~~·cord,,·. ~he . license will be ~us pended 
for fifteen days,. w::l,.th r~rq:i.ss·io;n of five days for the· plea 
entered, leaving a net su:?pension of ten days. Re Chaled, Inc., 
Bulle~in 1758., It'em . .3• · · " . .· · 

Accordingly, it~s,·011-.t;ti:is _llthday of December, 1967, 

.ORPERED that.Flenal'y Retail Consumption License C-19 
issued by the Township Committee ·or the Township of Lakewood to 
Fred o. ltlankmullel;',. the., t/a, MoP,te.rey Hotel, for premises 111 
Madison Avenue, La:kewood, be anq thesanie is hereby suspended 
f'or ·ten (lO) diays . eo~enc~ng at 2:00 a.m. Monday, .December 18,. 
1967, an~ ·termina!ing.at 2:00_a.m •. Thur-,sday, December 28, 1967. 

~" 

) 
, I 

Joseph M. Keegan 
Director 

New Jersey State Library 
( 


