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CORPORATION BUSINESS TAX ACT

CHAPTER 7
CORPORATION BUSINESS TAX ACT

Authority

P.L. 1983, c.303, section 22 (N.J.S.A. 52:27H-81)
and N.J.S.A. 54:10A-27.

Source and Effective Date

R.2004 d.367, effective September 1, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).

Chapter Expiration Date

In accordance with N.J.S.A. 52:14B-5.1c, Chapter 7, Corporation
Business Tax Act, expires on February 28, 2010. See: 41 N.J.R.
3401(a).

Chapter Historical Note

Chapter 7, Corporation Business Tax Act, was filed and became
effective prior to September 1, 1969.

Subchapter 9, Assets Allocation Factor, was repealed by R.1979 d.45,
effective February 6, 1979. See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Pursuant to Executive Order No. 66(1978), Chapter 7, Corporation
Business Tax Act, was readopted as R.1984 d.95, effective March 19,
1984. See: 16 N.J.R. 229(a), 16 N.J.R. 746(c).

Subchapter 15, Urban Enterprise Zones Act, was adopted as R.1984
d.496, effective November 5, 1984. See: 16 N.J.R. 1325(a), 16 N.JR.
3057(a).

Subchapter 16, International Banking Facilities, was adopted as
R.1984 d.453, effective October 15, 1984. See: 16 N.J.R. 1327(a), 16
N.J.R. 2827(a).

Pursuant to Executive Order No. 66(1978), Chapter 7, Corporation
Business Tax Act, was readopted as R.1989 d.196, effective March 14,
1989. See: 21 N.J.R. 14(a), 21 N.J.R. 1019(b).

Pursuant to Executive Order No. 66(1978), Chapter 7, Corporation
Business Tax Act, was readopted as R.1994 d.186, effective March 14,
1994, and Subchapter 6, Valuation, was repealed by R.1994 d.186,
effective April 18, 1994. See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Pursuant to Executive Order No. 66(1978), Chapter 7, Corporation
Business Tax Act, was readopted as R.1999 d.116, effective March 12,
1999. See: 31 N.J.R. 266(b), 31 N.J.R. 893(a).

Subchapter 17, Partnerships; Subchapter 18, Alternative Minimum
Assessment; and Subchapter 19, Filing Fee Payments by Professional
Corporations were adopted as special new rules by R.2003 d.135, ef-
fective February 27, 2003. Subchapters 17, 18 and 19 were adopted as
R.2003 d.370, effective August 22, 2003. See: 35 N.J.R. 1573(a), 35
N.J.R. 4310(a).

Chapter 7, Corporation Business Tax Act, was readopted as R.2004
d.367, effective September 1, 2004, See: Source and Effective Date.
See, also, section annotations.

Subchapter 3B, Film Tax Credits, was adopted as new rules and Sub-
chapter 15, Urban Enterprise Zones Act, was recodified as Subchapter
3A by R.2007 d.203, effective July 2, 2007. See: 39 N.J.R. 848(a), 39
N.IR. 2540(b).

Subchapter 3B, Film Tax Credits, was renamed Film and Digital
Media Tax Credits by R.2009 d.143, effective May 4, 2009. See: 40
N.J.R. 6944(a), 41 N.J.R. 2049(b).
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CORPORATION BUSINESS TAX ACT

18:7-3.10

Amended by R.1998 d.193, effective April 20, 1998.
See: 30 N.J.R. 605(a), 30 N.J.R. 1426(a).
Rewrote (g) and (h); inserted new (i) and (j); and recodified former (i)
through (k) as (k) through (m).
Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 N.J.R. 1573(a).
Rewrote the section.
Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.
Amended by R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).
In (b), rewrote 6i.

Statutory References

See N.J.S.A. 54:10A-5(c) as to computation of tax on basis of entire
net income.

18:7-3.7 Surtax

(a) A taxpayer shall pay a surtax for privilege periods end-
ing on or after July 1, 2006 but before July 1, 20009.

(b) The amount of the surtax shall be four percent of the
amount of the tax liability determined pursuant to N.J.S.A.
54:10A-5 after the application of any credits allowed against
that liability other than those listed in (c) below.

(c) No credits shall be allowed against the surtax liability
computed under this section, except for credits for:

1. Installment payments;

2. Estimated payments made with a request for an exten-
sion of time for filing a return; or

3. Overpayments from prior privilege periods.

Amended by R.1979 d.45, effective February 6, 1979.

See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1982 d.6, effective January 18, 1982.

See: 13 N.J.R. 688(a), 14 N.J.R. 105(d). .
(a)2: Added “but before June 30, 1974”; (a)3: Added “but before

December 31, 1980”.

Repealed by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Corporation tax prepayments; amounts due”.

New Rule, R.2007 d.284, effective September 4, 2007.

See: 39 N.J.R. 844(a), 39 N.J.R. 3780(b).

18:7-3.8 Investment company; tax self-assessed and
payable

(a) The tax payable by an investment company entitled
and electing to report as such is a tax measured-by 40 percent
of its entire net income at the rate provided by law.

(b) In no case shall the total tax be less than $250.00
provided that for privilege periods beginning on and after
January 1, 2002 the tax shall not be less than $500.00, except
that for a taxpayer that is a member of an affiliated group or a
controlled group pursuant to sections 1504 or 1563 of the
Federal Internal Revenue Code of 1986 and whose group has

total payroll of $5,000,000 or more for the privilege period,
the minimum tax shall be $2,000 for the privilege period.

Amended by R.1979 d.45, effective February 6, 1979.

See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1990 d.489, effective October 1, 1990.

See: 22 N.J.R. 1871(a), 22 N.J.R. 3147(a).
Tax rate amended to conform to statutory tax rates.

Repeal and New Rule, R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Investment company; tax assessed and payable”.

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 N.J.R. 1573(a).
Rewrote the section.

Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

18:7-3.9 (Reserved)

Amended by R.1982 d.6, effective February 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d).

“By” was “for”’; added “on and after”; deleted “and thereafter”; added
“but before December 31, 1980”; added “N.J.A.C. 18:7-3.7”; deleted
“section 3.7”; deleted “of this chapter”.

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Section was “Investment company tax prepayments; amounts, dates

due”.

18:7-3.10 Regulated investment company; tax payable

(a) For the privilege periods beginning before January 1,
2002, the tax payable by a regulated investment company,
entitled and electing to repoit as such, is $250.00.

(b) For privilege periods beginning on and after January 1,
2002 the tax applicable to a regulated investment company
shall be $500.00, provided, however, that for a taxpayer that
is a member of an affiliated group or a controlled group pur-
suant to sections 1504 or 1563 of the Federal Internal
Revenue code of 1986 and whose group has total payroll of
$5,000,000 or more for the privilege period, the minimum tax
shall be $2,000 for the privilege period.

(c) A regulated investment company, as defined in
N.J.S.A. 54:10A-4(g), that also qualifies as an investment
company, as defined in N.J.S.A. 54:10A-4(f), is not subject to
the AMA. Such a company shall annually file form CBT-100,
completing page 1 and Schedule M for regulated investment
companies. In addition, a statement should be attached to the
taxpayer’s return indicating that the regulated investment
company qualifies as an investment company.

(d) A taxpayer that qualifies as both a regulated investment
company and an investment company shall pay the minimum
tax applicable to all taxpayers of $500.00 unless it is a mem-
ber of a controlled or consolidated group having total payroll
of $5,000,000 or more, in which case the minimum tax would
rise to the level of $2,000.

7-15 Supp. 9-4-07
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(e) A regulated investment company that does not qualify
as an investment company is subject to the alternative mini-
mum assessment.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1983 d.496, effective November 7, 1983.
See: 15 N.J.R. 1365(a), 15 N.J.R. 1872(b).
Deleted old (a)-(c). In (a), added $250.00 tax. Also added new (b).
Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 N.J.R. 1573(a).
Rewrote the section.
Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Statutory References

See N.J.S.A. 54:10A-5 as to how taxpayer should compute the total
amount of franchise tax payable.

18:7-3.11 (Reserved)

Amended by R.1982 d.6, effective January 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d).

Added “on and after”; deleted “and thereafter”; added “but before
December 31, 1980”; added “N.J.A.C. 18:7-3.7”; deleted “section 3.7”;
deleted “of this chapter”.

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Section was “Regulated investment company; tax prepayments,

amounts and dates due”.

18:7-3.12 Method of accounting

In general, the method of accounting, whether cash, accrual
or other basis, used in computing net income for Federal
income tax purposes is to be used in computing entire net
income under the Act.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-4(k)(3) as to Director’s right to redetermine the
period in which income should be included despite method of
accounting used by the taxpayer.

18:7-3.13 [Estimated tax

(a) For any privilege periods beginning on or after January
1, 1985, each taxpayer shall pay its estimated tax in four
installments as follows:

1. Twenty-five percent on or before the 15th day of the
fourth month; and

2. Twenty-five percent on or before the 15th day of the
sixth month; and

3. Twenty-five percent on or before the 15th day of the
ninth month; and

4. The balance on or before the 15th day of the 12th
month of its current accounting period.

Supp. 9-4-07
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(b) For privilege periods beginning on or

er January 1,

2003, each taxpayer with gross receipts of $50,000,000 or
more for the prior privilege period shall pay its estimated tax
for its current privilege period in installments as follows:

1. Twenty-five percent on or before the
fourth month of the period;

5th day of the

2. Fifty per}:ent on or before the 15th day of the sixth

month of the period; and

3. The balance on or before the 15th day of the 12th

month of its cutrent privilege period.

(c) When the tax liability for the preceding tax year is
$500.00 or less, a taxpayer may, in lieu of making the install-
ment payments otherwise required, discharge its entire

obligation with respect to estimating its tax

by making a

single payment on or before the original due date for filing its

return. The single payment is 50 percent of the
the face of its réturn. Such tax must be de

tax shown on
ermined with

reference to the tentative return or final return which was
filed or should have been filed on or before the original date

of such return. The single payment should be
taking into account any payment which may ha
on the 15th day of the first month of its current t

computed by
ve been made
ax year.

(d) For purposes of applying this rule, it is necessary that

the preceding tax year be a full calendar or

fiscal year, or

where such return is for a short period of less than 12 months,
the actual tax liability for such short period must be divided
by the number of whole months covered by ihe return and

multiplied by 12 to impute a tax for a full cal
year. For the purpose of this computation a
month is to be disregarded.

(e) A taxpayer shall be entitled to a credit in
the estimated tax payments made and shall be
return of any amount so paid which is in exce

ndar or fiscal
fraction of a

the amount of
entitled to the
ss of the total

tax payable under N.J.S.A. 54:10A-15(c) and N.J.A.C. 18:7-

3, |

(f) Any amount overpaid and appearing on the face of the

return CBT-100 for the immediate preceding
applied in lieu of any payment of estimated tax
under this section: where the taxpayer indicates

year may be
otherwise due
on the face of

such return that it elects to have such overpayment so applied.
Such amount will be considered to be a payment of the first

installment of the estimated tax for the next su

cceeding year

unless the taxpayer designates otherwise on the face of the
return for the year in which the overpayment was made.

(g) The term “féxpayer” as used in this section is defined

at N.J.A.C. 18:7-1.3 and includes corporations
N.J.S.A. 54:10A-4(c), investment companies,

as defined in
regulated in-

vestment companies, real estate investment trusts, financial

business corporations, banking corporations
institutions. :

and savings

(h) The due date for any payment of estimated tax cannot

be extended.
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18:7-5.2

affiliate corporation but only where the interest rate
does not exceed two percentage points over a prime
rate to be determined by the Commissioner of Bank-
ing. Interest paid or accrued to such an affiliate is an

unrestricted deduction only when a corporation is a -

financial business corporation as determined at
N.J.A.C. 18:7-1.16. A debt is owed to an “affiliate”
corporation when it is owing directly or. indirectly to
holders of ten percent or more of the aggregate out-
* standing shares of the taxpayer’s capital stock of all
classes as defined in N.J.A.C. 18:7-4.5. The deduction
may not be claimed on the Corporation Business Tax
Return, Form CBT-100. Any corporation which is a
financial business corporation must file the Corpo-

ration Business Tax Return for Banking and Financial

Corporations, Form BFC-1, and complete Schedule L
apportioning the financial business conducted in New
Jersey consistent with N.J.S.A. 54:10A-38; and

(4) Any part of a deduction for interest that re-
lated to debt of a banking corporation owing directly
to a bank holding company as defined in 12 U.S.C.

1841 of which the banking corporation is'‘a subsidiary.

The allowable deduction for interest is limited to in-
terest paid or accrued directly by the subsidiary to its
bank holding company parent notwithstanding that
related indebtedness may be excluded from net worth
where it is indirectly owing to such bank holding
company.:

x.  Recoveries with respect to war losses, regard-
less of whether such war losses were deducted in any
return previously made for the purpose of computmg the
New Jersey Corporatlon Business Tax;

xi.  All income from sources outside ‘the United
States which has not been included in computing Federal
taxable income less all allowable deductions to the

extent that such allowable deductions were not taken

into account in computing Federal taxable income;

xii. In any year or short period which ends after
1981, with respect to property placed in service on and
after January 1, 1981, but prior to taxpayer fiscal or
calendar accounting years beginning on or after July 7,
1993, any depreciation or cost recovery (ACRS or
MACRS) which was deducted in arriving at Federal
taxable income and which was determined in accordance
with Section 168 of the Federal Internal Revenue Code
in effect after December 31, 1980. See (a)2iv below for
depreciation allowable in computing entire net income.

xiii. In any year or shb_rt period ending after 1981,

with respect to property placed in service on and after
January 1, 1981, but prior to taxpayer fiscal or calendar
accounting years beginning on or after July 7, 1993, any

- interest, amortization or transactional costs, rent, or any .

other deduction which was claimed in arriving at Federal
taxable income as a result of a “safe harbor leasing”
election made under Section 168(f)8 -of the Federal

7-37

Internal Revenue Code; provided, however, that for a
fiscal year or short period which begins in 1981 and ends
in 1982, any such amount which relates to- property
placed in service during that part of the return year
which occurs in 1981 shall be allowed as a deduction in
arriving at entire income for that year only; and provided
further that any such amount with respect to a qualified

“mass commuting vehicle pursuant to Federal Internal

Revenue Code - Section 168(f)(8)(D)(v) (formerly
168(f)(8)(D)(iii)) shall be allowed in any event.

(1) Where the “user/lessee” of qualified lease
property which is precludéd from claiming a deduc-
tion for rent under this rule would have been entitled
to cost recovery on property which is subject to such

~“safe harbor lease” election in the absence of that
election, it may claim depreciation on that property
under the provisions of (a)2iv and v below. See (a)2vi

' _ below for the treatment to be accorded related income

on such “safe harbor lease” transactions. -

xiv. All income, from whatever sources derived not
included in computing Federal taxable income and not
otherwise required to be added back under (a)1i through
ix above, less all allowable deductions attributable
thereto, to the extent that those allowable deductions
were not taken into account in computing Federal
taxable income.

xv. The amount deducted from Federal taxable
income for any civil, civil administrative, or criminal
penalty or fine, including a penalty or fine under an
administrative consent order, assessed and collected for

* violation of a State or Federal environmental law, an
- administrative consent order, or an environmental ordi-
nance or resolution of a local governmental entity, and

any interest .earned on the penalty or fine, and any

* economic benefits having accrued to the violator as a

result of a violation, which benefits are assessed and
recovered in a civil, civil administrative, or criminal
action, or pursuant to an administrative consent order.
The provisions of this subsection shall not apply to a
penalty or fine assessed or collected for a violation of a
State. or Federal environmental law, or local environ-
mental ordinance or resolution, if the penalty or fine was -

~ for a violation that resulted from fire, riot, sabotage,
flood, storm event, natural cause, or other act of God

beyond the reasonable control of the violator, or caused

~ by an act or omission of a person who was outside the

reasonable control of the Vlolator

xvi. The amount deducted from Federal taxable
income of treble damages paid to the Department of

‘Environmental Protection and Energy pursuant to

subsection a of section 7 of P.L.1976, c¢.141 (N.J.S.A. -
58:10-23.11f) for costs incurred by the Department in
removing, or arranging for the removal of, an unauthor-

ized discharge upon failure of the discharger to comply

Supp. 9-4-07
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with a directive from the Department to remove, or
~ arrange for the removal of, the discharge.

xvii. Any deduction for research and experlmental
expenditures to the extent that those research and experi-
mental expenditures are qualified research expenses or
basic research payments for which an amount of credit is
claimed pursuant to N.J.S.A. 54:10A-5.24 unless those
research and experimental expenditures are also used to
compute a Federal credit claimed: pursuant to IRC
section 41;

xviii. Interest paid, accrued or incurred to a related
~ member. except as may be permitted pursuant to
N.J.A.C. 18:7-5.18;

xix. Interest expenses and costs and intangible ex-
penses and costs directly or indirectly paid accrued or
incurred in connection with a transaction with one or
more related members, except as may be permitted pur-
suant to N.J.A.C. 18:7-5.18;

xx. For privilege periods beginning after December

31, 2004, amounts deducted for Federal tax purposes __

. pursuant to' Federal Internal Revenue:Code section 199,
except that this provision shall not apply to amounts
- deducted pursuant to'that section that are exclusively
~ based upon domestic production gross receipts of the
taxpayer which are derived only from any lease, rental,
license, sale, exchange, or other disposition of qualifying
production property which the taxpayer demonstrates to-
the satisfaction of the Director was manufactured or
produced by the taxpayer in whole or in significant part
within the United States but not qualified production
property that was grown or extracted by the taxpayer.
““Manufactured or produced,” as used in this paragraph,
shall be limited to performance of an operation or series
. of operations, the object of which is to place items: of
tangible personal property in a.form, composition, or
character different from that in which they were ac-
quired. The change in form, composition, or character
shall be a substantial change, and result in a transfor-
mation of property into a different or substantially more
usable product. For example, expenses to be added back
include, but are not limited to, expenses that are apph-
cable to or pertain to production property grown' or
extracted; . from food processing (but not retail food
sales), from software development, from filmmaking and
“sound recordings, from the production of electricity,
natural gas and potable water, from construction activ-
1t1es and from engmeerlng or archltectural services; and

xxi.  For property placed in service on or after Jan-
~uary 1, 2004, the amounts claimed as cost expense pur-
suant to IRC section 179 that are in excess of $25,000.

2. Deduct from Federal taxable income:

i. . 100 percent of all d1v1dends or amounts deemed
dividends for Federal purposes included in Federal

7-38
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taxable mcome which were received fro;

meeting the: |deﬁnltlon of a subsidiary under N.J.A.C.

18:7-4. 11(a)1 and 100 percent of. all dividends from

those subsidiaries which were added to Federal taxable
income in accordance with (a)1 above;

(D) D1V1dends received from an enti qltaliﬁed as
a real estat:ca investment trust (REIT) as |defined under
IRC Section 856, and N.J.S.A. -54:10A-4(1), are

ineligible ‘for inclusion in the dividends received

deduction f"or corporations as provided in (a)2i above.
For those |taxpayers that are subject tp New Jersey

corporatlon business tax, REIT distributions in con-
formity w1th Federal law are subject to taxation.

il Fifty| |percent of all dividends or amounts deemed

dividends for ‘Federal purposes included in Federal
taxable 1nco‘r+1e or added to Federal taxable income ‘in
accordance with (a) above if received from 50 to less
than 80 pell‘cent owned subsidiaries defined under

7-4.11(a)2. Dividends received from a regu-

lated inv,estmlent company which are treated as interest
for purposes|of the Internal Revenue Code and/or which

are not con51dered qualifying dividends for Internal
Revenue purposes are not eligible for |deduction or
exclusion from entire net income under this subsection.

(1) Dividends received from an entity qualified as
a real esta:te investment trust (REIT) as|defined under
IRC section 856, and N.J.S.A. 54:10-A4(1), are ineli-
gible for nllclusron in the dividends received deduction
for corpora:tlons as provided in (a)2ii above. For those

... taxpayers |that are subject to New Jersey corporation:
_ business tax REIT distributions in conformity with

|
Federal lavy are subject to taxation.

iii. Depreciation.on property placed in service after

1980 but prl‘ )T to taxpayer fiscal or calendar accounting.

years beglmylmg on and after July 7, 1993 on which

ACRS or MACRS has been disallowed |under (a)lxii

above using ‘any ‘method, life and salvage value which

would. have been allowable under the Federal Internal
Revenue Coﬁe at December 31, 1980. A |method, once
adopted, mﬁst be used for all succeeding years for

purposes of i omputmg depreciation on

/ i

consent of the Commissioner of Internal

sonal property placed in service during any year after

1980 must be treated using the half year onvention by

claiming a P‘alf year of depreciation in |the year that

. property is placed in service. No depreciation is allow-

able in the“year of disposal. Aggregate depreciation

claimed under this paragraph for all years is limited to
the basis for deprecratlon under the Federal Internal

Revenue Cc‘de at the date the property| is placed in

- service less whatever salvage value would have been -

required to |be considered under the F deral Internal

Revenue Co :l}e at December 31, 1980;

\
Sl
|

1

subsidiaries -

=
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iv. In any privilege period or taxable year beginning
on or after January 1, 2002, with respect to property ac-
quired on or after January 1, 2002 and before September
11, 2004, any depreciation which was deducted in
arriving at Federal taxable income and which was deter-
mined in accordance with Sections 168(k) and 1400L of
the Federal Internal Revenue Code. Assets. acquired
before January 1, 2002 for which such depreciation was
taken will continue for the entire life of the asset to
follow Federal depreciation. Assets acquired in periods
beginning before January 1, 2002 will continue to follow
Federal depreciation even if the asset itself was acquired
after January 1, 2002 but during such fiscal year. Upon
early retirement a basis adjustment will be required to
equalize Federal and State basis.

Example: Federal bonus depreciation with respect to an
asset acquired February 1, 2002 by a corporation which is a
calendar year corporation will be disallowed for the corpora-
tion when filing its CBT-100 for 2002.

v. Gain or loss on property sold or exchanged is to
be determined with reference to the amount properly to
be recognized in determination of Federal taxable
income. However, on the physical disposal of recovery
property, whether or not a gain or loss is properly to be
recognized under the Federal Internal Revenue Code, the
transferor of the property shall take as a deduction any
excess or shall restore as an item of income any defi-
ciency of depreciation disallowed under (a)lxii above
over related depreciation claimed on that property under
(a)2iv above. A statutory merger or consolidation shall
not constitute a disposal of recovery property.

vi. In any year or short period ending after 1981,
with respect to property placed in service on and after
January 1, 1981, but prior to taxpayer fiscal or calendar
accounting years beginning on or after July 7, 1993, any
item of income included in arriving at Federal taxable
income solely as a result of a “safe harbor leasing”
election made under Section 168(f)(8) of the Federal
Internal Revenue Code; provided, however, that for the
accounting period which begins in 1981 and ends in
1982, such income which relates to property placed in
service during 1981 is not to be excluded; and provided,
further, that any such income which relates to a qualified
mass commuting vehicle pursuant to Federal Internal
Revenue Code Section 168(f)(8)(D)(v) (formerly
168(£)(8)(D)(iii)) shall be included in entire net income
in any event.

(1) Where income relating to such safe harbor
leasing election would have been included in Federal
taxable income whether or not the election is made, no
exclusion is permitted.

Example: A corporation which finances the acquisition of
machinery and equipment is not permitted to exclude interest
income merely because it is one of the parties to a “safe
harbor lease” whereby it agreed that all parties to the trans-

action characterize it as a lease for Federal income tax pur-
poses.

(2) For treatment of deductions relating to such
safe harbor lease transactions, see (2)1xi above.

vii. Any banking corporation which is operating an
international banking facility (IBF) as part of its business
may exclude the eligible net income of the IBF, as
herein described, from its entire net income, as follows:

(1) Any deductions under this section can only be
claimed to the extent that they are not deductible in
determining Federal taxable income, or not deductible
under N.J.S.A. 54:10A-4(k)(1) through (3).

(2) The eligible net income of an IBF is the
amount of income remaining after subtracting the ap-
plicable expenses, as defined by (a)2vii(4) below.

(3) Eligible gross income is the gross income
derived from an IBF. This will include gross income
derived from the following:

(A) Making, arranging for, placing or carrying
loans to foreign persons, provided, however, that in
the case of a foreign person which is an individual,
or which is a foreign branch of a domestic corpo-
ration (other than a bank), or which is a foreign
corporation or foreign partnership which is control-
led, by one or more domestic corporations (other
than banks), domestic partnerships or resident indi-
viduals, all the proceeds of the loan are for use
outside of the United States;

(B) Making or placing deposits with foreign
persons which are banks or foreign branches of
banks (including foreign subsidiaries) or foreign
branches of the taxpayers or with other interna-
tional banking facilities; or

(C) Entering into foreign exchange or hedging
transactions relating to any transactions. under
(a)2vii(3)(A) and (B) above or (D) below.

(D) Any other activities which an IBF may be,
at any time, authorized to engage in by Federal or
state law, the Board of Governors of the Federal
Reserve, the Comptroller of the Currency, the New
Jersey Banking Commission, or any other authority.

(4) Applicable expenses are any expenses or de-
ductions which are directly or indirectly attributable to
eligible gross income as defined in (a)2vii(3) above.

(See: N.J.A.C. 18:7-16 regarding international banking fa-
cilities.)

Amended by R.1983 d.62, effective March 7, 1983
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).
Added new 10 and 11 to (a). Recodified old 10 as new 12 and added
4-6 to (b).
Amended by R.1984 d.453, effective October 15, 1984.
See: 16 N.J.R. 1327(a), 16 N.J.R. 2827(a).
(b)7 added. i

7-39 Supp. 5-4-09
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Amended by R.1985 d.562, effective November 4, 1985.
See: 17 N.J.R. 1538(a), 17 N.J.R. 2678(a).

Substantially amended.

Amended by R.1987 d.335, effective August 17, 1987.
See: 19 N.J.R. 712(a), 19 N.J.R. 1568(b).

Substantially amended.

Amended by R.1992 d.289, effective July 20, 1992.
See: 24 N.JR. 175(a), 24 N.J.R. 2628(b).

Revised text.

Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Amended by R.1997 d.204, effective May 19, 1997.
See: 28 N.J.R. 5158(a), 29 N.J.R. 2467(a).

In (a)1vii, inserted “For accounting or privilege periods ending on or
before January 10, 1996,”.

Spec1a1 amendment R2003 d.135, effective February 27, 2003 (to ex-

pire August 26, 2003).

See: 35 NJ.R. 1573(a).

Rewrote the section.

Adopted concurrent amendment, R.2003 d.370, effective August 22,

2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).

Provisions of R.2003 d.135 adopted without change.
Amended by R.2004 d.367, effective October 4, 2004,
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).

In (a), deleted iii, recodified former iv through viii as iii through vii in
2.

Amended by R.2006 d.61, effective February 6, 2006.
See: 37 N.J.R. 4195(a), 38 N.J.R. 1080(a).

In (2)2i, deleted “of this chapter”; added (2)2i(1) and (a)2ii(1).
Amended by R.2007 d.284, effective September 4, 2007.

See: 39 N.J.R. 844(a), 39 N.J.R. 3780(b).

In (a)lviii, updated the second N.J.A.C. reference; in (a)lxviii, de-
leted “and” from the end; in (a)lxix, substituted a semicolon for the
period at the end; and added (a)1xx and (a)1xxi.

Amended by R.2009 d.151, effective May 4, 2009.
See: 41 N.J.R. 721(b), 41 N.J.R. 2050(a).

In (a)2v, substituted “the transferor of the property shall take” for
“there shall be allowed”, “shall restore” for “there must be restored” and
“(a)1xii” for “(a)1x”.

Case Notes

Benefits from safe harbor leases do not constitute “real intangible
personal property”, for purposes of corporate tax. Reuben H. Donnelley
Corp. v. Director, Div. of Taxation, 128 N.J. 218, 607 A.2d 1281 (1992).

Under N.J.A.C. 18:7-5.2(a)2v, a taxpayer’s parent corporation had
been entitled, but not required, to take an excess depreciation deduction.
Therefore, the parent corporation’s decision not to take such a deduction
did not preclude the taxpayer from assuming the higher depreciable basis
of assets transferred to it by the parent. Clorox Prods. Mfg. Co. v.
Director, 23 N.J. Tax 260, 2006 N.J. Tax LEXIS 22 (Tax Ct. 2006).

Any distinction between the terms “physical disposal” and “disposal”
in N.JLA.C. 18:7-5.2(a)2v is a distinction without a difference. Clorox
Prods. Mfg. Co. v. Director, 23 N.J. Tax 260, 2006 N.J. Tax LEXIS 22
(Tax Ct. 2006).

Interpretation of amendment to corporate tax governing safe harbor
leases was not an administrative rule. Reuben H. Donnelley Corp. v.
New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241 (1990),
reversed 12 N.J.Tax 255, certification granted 127 N.J. 551, 606 A.2d
364, reversed 128 N.J. 218, 607 A.2d 1281.

Corporate owner of safe harbor leased property could not include it in
owner’s business allocation factor. Reuben H. Donnelley Corp. v. New
Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241 (1990),
reversed 12 N.J.Tax 255, certification granted 127 N.J. 551, 606 A.2d
364, reversed 128 N.J. 218, 607 A.2d 1281.

State’s inclusion of Federal obligations in taxpayer bank’s tax bases
under the Corporation Business Tax Act complied with the Federal
public debt statute since the tax was nondiscriminatory; taxpayer bank’s
net worth and net income bases appropriately included the value of and

Supp. 5-4-09
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income from the bank’s holdings of state and local obli
Trust Co. v. Directot, Div. of Taxation, 6 N.J.Tax 46
affirmed per curiam 7 N.J.Tax 663 (App.Div.1984),

420, 508 A.2d 1104 (1986), appeal dismissed 107 S.Q
925, 93 L.Ed.2d 345.]

i
Federal minimum tax for tax preference was not pra
from the taxpayer’s entire net income in the calculatio
corporation business:tax, since the Federal minimum
and not an excise tax on capital. Texaco, Inc. v. I
Taxation, 4 N.J.Tax 63 (Tax Ct.1982).

gations. Garfield

(Tax Ct.1984),
firmed 102 N.J.
t. 390, 479 U.S.

perly excludable
n of New Jersey
ax is on income
irector, Div. of

18:7-5.3 Tax paid to foreign country or Unijted States

possession; when deductible from

(a) With respect to foreign taxes required to
income as dividends received under Section 78
Revenue Code, no deduction from Federal tax:
permitted if 100 percent of the dividend recei
deductible therefrom under N.J.A.C. 18:7-5.2(a

1. However, if 100 percent of the foreign
not deductiblefifrom Federal taxable income
received under;N.J.A.C. 18:7-5.2(a) 2i, then
which is taxed may be deducted from F

income. No oth{er foreign taxes are deductible.

Amended by R.1999 d.116, effective April 5, 1999.
See: 31 N.J.R. 266(b), 31 NJR. 893(a). .
In (b), changed N.J.A.C. references throughout.
Administrative change and correction.
See: 31 N.J.R. 1818(a).
Spemal amendment, R.2003 d.135, effective February
pire August 26, 2003)
See: 35 N.J.R. 1573(a)
Rewrote the section.

net income

be included in
of the Internal
able income is
ved amount is
2i.

tax amount is
as dividends
the percentage
ederal taxable

27, 2003 (to ex-

Adopted concurrent .amendment R.2003 d.370, effective August 22,

2003.
See: 35N.J.R. 1573(a), 35 N.J.R. 4310(a). .
Provisions of R.2003 d.135 adopted without change.

18:7-5.4 Factors not adjustable to Federal |axable

mcome

(a) No adjustrrgent to Federal taxable income is permitted

under this rule for'"

1. Gains or' losses not recognized for F

ederal income

tax purposes under Section 351 or similar sections of the

Internal Revenue Code but only to the extent

that recapture

or other provisions of the Code are not paramount to these

sections.

2. The general business credit allowed or allowable for

Federal incomé tax purposes under Secti
Internal Revenue Code.

on 38 of the

i.  This may not be taken as a deduction in com-
puting the New Jersey net income tax base, nor as a

credit, in any manner, in computing tax
the Act. ‘ '

iability under

ii. Upon disposition of assets which qualified for a

general business credit under Section 38
Revenue Code, taxpayer must use\ the s

f the Internal
ame basis for

computing gain or loss for New Jersey net income tax
purposes as employed for Federal income tax purposes.

P
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(g) If the taxpayer acquires products or services from
another member of its affiliated or controlled group, which
it resells or otherwise uses to generate revenue or expense,

the taxpayer shall within 90 days of a request from the

Director, disclose by computerized spread sheet or other
form as specified by the Director the amount of revenue or
expense generated from those products or services includ-
ing, but not limited to, management fees, rents, and other

services. ‘A failure to file such disclosure constitutes- the

filing an incomplete tax return, subject to the penalties of
the State Uniform Tax Procedure Law, N.J.S.A. 54:48-1 et
seq., including, without limitation, N.J.S.A. 54:49-4 and
54:52-8.

New Rule, R.1978 d.30. effective January 27, 1978.

See: 10 N.J.R. 40(b), 10-N.J.R. 128(b).

Repealed by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “New jobs credit; salaries deduction”.

Special New Rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003).

See: 35 N.J.R. 1573(a).

Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

18:7-5.12 Net operating loss deduction

A taxpayer may deduct a New Jersey net operating loss
carryover as defined in N.J.A.C. 18:7-5.13 in computing its
entire net income before exclusions and before the net
operating loss deduction.

New Rule, R.1986 d.26, effective February 3, 1986.
See: 17 N.L.R. 2096(a), 18 N.J.R. 309(a).
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 NJ.R. 761(a), 26 N.J.R. 1696(b).

18:7-5.13 New Jersey net operating loss carryover

(a) A New Jersey net operating loss as defined in
N.J.A.C. 18:7-5.15 for any taxable year ending after June 30,

1984 becomes a net operating loss carryover. The net
_operating loss carryover is carried to each of the succeeding
taxable years and is reduced in each such succeeding year by
the amount of entire net income before net operating loss .
deduction and before exclusions, and is further reduced to

~ zero seven years following the year of the loss, taking into

account the normal or extended due date for filing the
return for the seventh year succeeding the year of the loss.
The net operating loss carryover may not be carried back to
any year preceding the year of the loss. For this purpose,

. taxable year 'shall mean the accounting period covered by

_the taxpayer’s return. In no event may a net operating loss
carryover be used for a net operating loss deduction on the

* eighth return succeeding the loss year.

(b) The net operating loss may only be carried over by
the actual corporation -that sustained the loss. The net
operating loss may, however, be carried over by the corpora-
tion that sustained the loss and which is the surviving
corporation of a statutory merger. The net operating loss
may not be carried over by a taxpayer that changes its state
of incorporation or is a part of a statutory consolidation.
Section 4(k) of the Act defines entire net income in terms of
a specific corporate franchise. See N.J.S.A. 54:10A-4.5.

(c) Corporations acquired under Internal Revenue Code
Section 338 do not lose their net operating loss carryover
because the corporate franchise remains unchanged to ‘the
extent it does not fall within the provisions of N.J.A.C.
18:7-5.14. '

‘Example 1: A domestic corporation dissolves pursuant to
laws of the State of New Jersey and incorporates in another
state. This newly formed corporation of another state is a
new legal entity for corporation business tax purposes and
the net operating loss carryover of the domestlc corporatlon
is not available to the new entity.

' Example 2: The example below illustrates the net -operating loss carryover for the full term of seven
years and demonstrates the application of net operating loss deductions in the proper sequence.

Amounts Fromn Returns ’
Return Year 1984 1985 1986

1987 1988 1989 1990 1991 1992
Fiscal Year Ended 31-Dec-84 31-Dec-85 31-Dec-86 31-Dec-87 31-Dec-88 31-Dec-89 31-Dec-90 31-Dec-Y1 31-Dec-92
Linc 28 ($100,000)  (6,000) (8,000) ~ (10,000) 50,000 8,000 . (5,000) 2,000 10,000
NJ Adjustments 5,000 . 5,000 5,000 5,000 5000 - 5,000 5,000 5,000 5,000
ENI before NOL. ded. or - ‘ i

cxclusions * (95,000) (1,000) (3,000) (5,000) 55,000 13,000 0 7,000 15,000
NOL. Deduction NA 1] 0 0 55,000 13,000 -0 7,000 9,000
ENI before cxclusions 0 0 0 0 0 0 0 0 6,000
Dividend . cxclusion & . ’ .

IBF c¢xclusion 2,000 2,000 2,000 2,000 2,000 2,000 2,000 2,000 2,000
Entirc Net Income 0 0 0 0 0 0 0 0 4,000
NOL Carryovers Applicd ) : .

1985 0

1986 0 0

1987 -0 0 0 )

1988 55,000 0 0 0 : :

1989 - 13,000 -0 0 0 0 .

1990 . 1] .0 0 0 0 0 i
21991 o 7,000 - - 0 ] 0 0 0 0 )
1992 : 1,000 3,000 5,000 - 0 0 0 0. - 0
1993 : -0 0 0. 0 0 0 0
1994 0 0 0 [ 0 0
1995 0 0 0 0 0 -
- 1996 0 0 0 0
1997 0 0 -0

7-45 Supp. 3-1-04
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1998
1999 .

" Unused 20,000 0 0
Total 1,000 3,000

95,000

(d) The following explain and/or define the above table:
Line 28 is the amount of the taxpayer’s taxable income,
~ before net operating loss deduction and special deductions
which the taxpayer is required to report to the United States
Treasury Department for the purpose of computing its
Federal income tax. NJ Adjustments are the statutory
. additions and deductions to line 28 that are peculiar to the
New Jersey corporation business tax.

1. “ENI” means entire net income as defined in the

Act and in these rules
2. “NOL” means net operating loss.

i Exclusions are the exclusions from entlre net
income for dividends received and the eligible net
~ income of an international banking facility.

“IBF” means the eligible net income of an interna-
tlonal banking facility.

New Rule, R.1986 d.26, effective February 3; 1986.
See: 17 N.J.R. 2096(a), 18 N.J.R. 309(a).
Administrative Correction to (c), removing Examples 1: B and 2:C
from Code.
See: 23 N.J.R. 1024(a).
Amended by R.1994.d.186, effective April 18, 1994,
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). .

Special amendment, R.2003 d.135, effective February 27, 2003 (to

.expire August 26, 2003). -
See: 35 N.J.R. 1573(a).
In (b), added the N.J.S.A. reference.

Adopted concurrent amendment, R.2003 d.370, effective August 2,

2003.
See: 35'N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Law Review and Journal Commentaries
Tax Law. Robert J Alter, Jay A. Soled, 138 N.J.LJ. No. 1, S64
(1994).

~ Taxes. Steven P. Bann, 136 NJ L.J. No. 8 53 (1994)

Case Notes

New section of Business Tax Reform Act (BTRA), provudlng that net
operating loss for a privilege period-ending after specified date could be
carried over and allowed as a deduction only by the corporation that
sustained the loss, was consistent with prior version of Corporation
" Business Tax Act (CBTA) and its regulations and, thus, there was no
retroactive change in the law as a result of new statute and no concern
under state constitution or federal due process clause, with respect to

corporation surviving merger that sought to take net-operatlon -loss .

deduction for losses suffered by merged corporation in previous years.
- A.H. Robins Co., Inc. v. Drrector. DIV of Taxation, 365 N.J.Super. 472,
839 A.2d 914.

Corporate Business Tax Act’s (CBT’s) regulation‘, under which net
operating .costs did not carryover when domestic corporation was
dissolved and incorporated in another state such that new corporation
could not take deduction, applied to surviving corporation that attempt-
-ed to take merged corporation’s net operating losses; despite claim that

regulation contemplates disallowance of future net-operating-loss de-

ductions when a domestic corporation dissolves pursuant to state law
and incorporates in another state whereas surviving corporation was a
foreign company before and after reorganization; statute did not ex-
pressly state that it only affected company’s incorporated in state. . A.H.

Robins Co., Inc. v.. Director. DIV of Taxation, 2002 WL 31932043'

- (2002)

Al

Supp. 3-1-04
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Successor corporation; net operating losses of merged corporation.
Richard’s Auto City, Inc. v. Director, Div. of Taxation, 270 N.J.Super.
92, 636 A.2d 572 (A D.1994), also published at 14 N.J.Tax 436, certifi-

cation granted 137 N.J. 167, 644 A.2d 614, reversed 140 N.J. 523, 659
- A:2d 1360. ‘: :

!

Regulauon govemmg net operating loss carryovers was not author-

ized. 'Richard’s Atto City, Inc. v. Director, Div. of Taxation, 270

N.J.Super. 92, 636 A| 2d 572 (A.D.1994), also published at 14 N.J.Tax
436, certification granted 137 NJ 167, 644 A.2d-614, reversed 140 N.I.
523, 659 A.2d 1360. | '

Surviving corporatllon could not carryover loss of a merged corpora-
tion. Richard’s Auto City, Inc. v. Director, Div. of Taxation, 12

N.J.Tax 619 (1992), r‘eversed 14 N.J. Tax 436, certification granted 137

N.J. 167, 644 A2d 614 reversed, reinstated 140 N.J.

523, 659 A.2d
1360. } )

Change in 50% or more of ownership of corporation may remove
corporation’s right to carryover net operating losses. | Richard’s Auto
City, Inc. v. Dlrector, Div. of Taxation, 12 N.J.Tax 619 (1992), reversed,
14 N.J. Tax 436, cenification granted 137 N.J. 167, 644 A.2d 614,
reversed, reinstated H:m N.J. 523, 659 A.2d 1360.

18:7-5.14 leltatlons to the nght of a net op

rating loss
carryo er ‘

(a) The net ogeratmg loss carryover autgmatically be-
comes zero when\the cumulative effect of all its capital stock
redemptions and sales after June 30, 1984 is a 50 percentage
point change in the ownership of its votmg tock and the
corporation changes from the business glvmg rise to the loss.

“For this purposel‘the exchange of stock is a
1

i

business ‘is defined in terms of the economic factors of '

production. Th” sequence in change of o
change in the busmess and the taxability of an| exchange for
Federal income trxx purposes are irrelevant. The economic
substance of the transaction is, however, paramount and
may indicate for_fclture of a net operating loss carryover.

(b) The Director may disallow the carryover in those
instances where the facts support the premise [that a corpo-
ration was acquired for the primary purpose of the use of its
net operating loss carryovers. In this context, W{O prevent the
trafficking in Iosél corporatnons, the Dn'ector will. consider
the following' factsi:

1. Whether the physical location or other fixed assets
of the loss conl'pqration, were used in a new business;

2. The extelllt of the termination of the |existing work

_force of the loss| corporation; -

3 A price l aid for the loss corporation. in ‘excess of
the market va]ue of the assets; and

4. Any othfer material deemed appropriate to' the

|

i

| o v .
v(c) No single f‘ actor shall be deemed on its own to be

Next Puge is 7-46.1
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(c) The average values used in determining the property

fraction of the allocation factor are normally based on book

value with respect to property owned, including property on
consignment (consignor). ‘
valued at eight times its annual rent, including any amounts
(such as taxes) paid or accrued in addition to or in lieu of
rent during the period covered by the return. Subrents do
not reduce annual rents, but rather enter into the determi-
nation of the receipts fraction. Property that is used which
is neither owned, leased or rented should be valued at book

wvalue but if the books do not disclose a fair value or disclose

a minimal value then that property should be shown at fair
value, which for this purpose would be market value, includ-
ing, but not limited to, loaned property, bailments, etc:
Property on consignment held by the consignee is consid-
ered property used. Leasehold improvements are treated as
owned by the taxpayer. - The numerator and the denomina-
tor shall take into account depreciation disallowed at
N.J.A.C. 18:7-5.2 where the taxpayer accounts for its prop-
erty on a Federal income tax basis on its books.

(d) The overriding objective is a fair and reasonable
apportionment of entire net income by weighing the alloca-

tion factor for the portion of the real and tangible personal -

property owned, leased, rented or used in this state.

Example 1: Taxpayer is the lessor of equipment.
Consistent with generally accepted .accounting princi-
ples it accounts for its capital leases as completed sales.
Consistent with principles-of tax accounting, it accounts
for that same leasing as net rental income which is
‘reported as entire net income.

That entire net income is apportioned by use of the

allocation factor which must include the property frac-
tion. That property fraction must reflect the percent-
age of the taxpayer’s real and tangible personal proper-
ty within New Jersey, including the leased property,
despite the fact that the property no longer appears on
the books of the corporation in order to effect a fair
and reasonable apportionment of entire net income.

Example 2: Taxpayer is engaged in long term con-
struction - contracting. It has elected to recognize in-
come for tax purposes on the completed contract meth-
od of accounting. It recognizes income on a contract
in a tax year where its property was removed to other
taxing jurisdictions to work on unrelated construction in
progress.

That property fraction must reflect the average value
of the taxpayer’s real and tangible personal property
inside the state and everywhere during the period of
construction to fairly and reasonably apportion the
entire net income reported for the perrod covered by
the return.

As amended, R.1983 d.62. eff. March 7, 1983.
See: 14 N.I.R. 1206(a), 15 NJ.R. 343(d)

Added 3. to (a). o
Amended by R.1986 d.284, effecuve July 2l 1986.

‘Leased -or rented property is .

See: 18 N.J.R. 627(a), 18 N.J.R. 1487(a).
Substantially amended.

Law Review and Journal Commentaries
Taxes. Steven P. Bann, 136 N.J.L.J. No. 15, 78 (1994).

Case Notes

Regulation adjusting calculation of franchise taxes on corporations
doing business in state was authorized. Brunswick Corp. v. Dlrector, )
Div. of Taxation, 135 N.J. 107, 638 A.2d 805 (1994).

Regulation governing computations from property leased by multi-
state corporate taxpayer did not exceed Director’s authority. Bruns-
wick ‘Corp. v. Director, Div. of Taxation, 13 N.J.Tax 136 (A.D.1993),
certification granted 134 N.J. 476, 634 A.2d 523, affirmed 135 N.J. 107,

638 A.2d 805.

Delegation to Director of Division-of Taxation authority-to compute
interstate income applicable to New Jersey was not improper. Bruns-
wick Corp. v. Director, Div. of Taxation, 11 N.J.Tax 530 (1991),
affirmed 13 N.J.Tax 136, certification granted 134 N.J. 476, 634 A.2d

523, affirmed 135 N.J. 107, 638 A.2d 805.

Tax imposed on multistate corporate taxpayer was not limited' to
owned property.: Brunswick Corp. v. Director, Div. of Taxation, 1}

N.J.Tax 530 (1991), affirmed 13 N.J.Tax 136, certification granted 134

N.J. 476, 634 A.2d 523, affirmed 135 N.J. 107, 638 A.2d 805.

- Determination of constitutionality of allocation corporate income to
various states requires examination of evidence. Silent Hoist & Crane
Co., Inc. v. Taxation Div. Director, 9 N.J. Tax 178 (1987).

Administrative fairness in allocation of corporate income requires
determination of whether allocation property reflects corporation’s
activities. Silent Hoist & Crane Co Inc. v. Taxation D|v Dlrector, 9
N.JL.Tax 178 (1987).

Evidence that allocation of corporate income to state is required to
invalidate allocation. Silent Hoist & Crane Co., lnc v. Taxation Div.
Dlreclor 9 N.J.Tax 178 (1987).

Lack. of rational relationship between corporation’s New Jersey pres-
ence through a real estate operation and its out-of-state manufacturing

. operations ‘which the State sought to tax precluded taxation of the
latter; no rational relationship found between the corporation’s New

Jersey presence’ and. its securities ‘portfolio to permit taxation -of the

portfolio’s income; other factors of corporation’s operation held insuf- -
ficient indicia to warrant taxation of the corporation as a unitary

business. Silent Hoist & Crane Co., Inc..v. Director, Div. of Taxation,

S N.J.Tax 242 (Tax Ct.1983), affirmed per curiam 6 N.J.Tax 348

(App.Div.1984), ‘reversed and remanded 100 N.J. 1, 494 A2d 775

(1985) certiorari denied 106 S.Ct. 409, 474 U.S. 995 88 L.Ed.2d 359 on

remand 9 N.J.Tax 178.

18:7-8.6 Average value; computatlon period

(a) Average value is ‘generally computed on a quarterly
basis where the taxpayer’s usual accounting practrce permlts
such computatlon

(b) At the optlon of the taxpayer or the Director, a more
frequent basis (monthly, weekly or daily) may be used.
Where the taxpayer’s usual accounting practice does not

~ permit computation of average value on a quarterly or more

frequent basis, a semi-annual or annual basis may be used
where no distortion of average value results. If any basis
other than quarterly is used on the return, such basis and
the reasons therefor must be fully explamed ona separate
rider.’ :

7-49 |  Supp. 91503
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-Case Notes

Provision in N.J.A.C. 18:7-3.4 for computatlon of tax based upon
number of shares-authorized compared to real and personal property
alternative tax as mean average value on a quarterly basis. General
Trading Co., Inc. v. Director, Div. of Taxation, 83 N.J. 122, 416 A.2d 37
(1980).

18:7-8.7 Business allocation factor; determination or
receipts fraction

(a) The percentage of the taxpayer’s receipts within New
Jersey is determined by ascertaining the taxpayer’s receipts
allocable to New Jersey during the period covered by the
return and dividing the sum of the receipts by the taxpayer’s
total receipts thhm and without New Jersey durmg such
pernod

(b) The recelpts of the taxpayer are to be computed on
the cash, accrual or other method of accounting used in
computation . of its net income for Federal income tax
purposes. However, the numerator and denominator of the
receipts fraction must, in any event, relate to the entire net
income recognized during the period covered by the return.

~ Example 1:

Taxpayer is engaged in long-term construction contract-
ing. It has elected to recognize income for tax purposes on
the completed contract method of accounting whereby it
recogmzes the net income on its contracts in their entirety
in the year of compleuon

The composition of the receipts fraction must be deter-
mined in harmony with the entire net income to which it
‘relates. The numerator and denominator of the receipts
~ fraction must reflect the entire contract revenues on com-
pleted contracts recognized in entire net income during the
: penod covered by the return.

" Example 2:

“Taxpayer recognizes income on a sale for tax purposes on
the installment method. The numerator and denominator .

of the receipts fraction should include the same proportion
“of the sale as is prorated as recogmzed income. to the year
covered by the return.

(c) Entire net income shall be included or excluded as
follows .

“1.  All income which is included in entire net income
enters into the numerator and denominator of the re-
" ceipts fraction.. :

2. Any income which is excluded from entire net
income is also excluded from the numerator and denomi-

nator of the receipts fraction, except for banking corpora- -

tions with international banking facilities as provided in
- P.L.1983, c.422. SeeNJSA.54 10A—6

Supp. 0.15.03
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Example:

Dmdends recognized as income for purposes of deter-
mining Federal in income tax but which are excluded from
entire net income under Section 4(k)(1) of thejg law. must also
be excluded in oomputmg the rece|pts fraction

|
i
|
|
L

(d) The rece:pts sourced to a state, a possession or

‘territory of the United States or the District of Columbia or

to any foreign cou ntry in which the taxpayer is|not subject to

a tax on or measured by profits or income or business

presence’ or busnpess activity shall be exclug

ed from the

its allocation factor is:

its allocatlon factor is:

7-50

denommator of t:he sales fraction. This principle applies to
single entity tamhg jurisdictions as well as postapportion-
ment combination  states. The rule also permits the throwout
of receipts to p‘reapportlonment combination states. Re-

ceipts from preappornonment combination states are not

~ required to be thrown out of the denominator of the New

Jersey receipts fraction if they create a potel nal tax in a

foreign state. For purposes of this subsectiop, “preappor-

|

“tionment combination' states” are those states where the - '

receipts from all states are added together before the appor-
tionment factor isicalculated. “Post-apportionment combina-
tion states” are those where the various apportionment
factors are calculated first then totaled. If al taxpayer be-
lieves that application of the throwout rule in a particular
situation produce‘s‘ an improper allocation, the|taxpayer may
avail itself of the prescribed avenues to request the Di-

rector’s discretlonary adjustment of the all catnon factor

-pursuant to N.J.S A. 54:10A-8.

l

“Example: ABC ‘Inc a New Jersey corporation,: manufac~
tures goods in New Jersey. It also ‘maintaing an office in

Philadelphia. Eig a'ty percent of ABC’s payroll| and property

are in NJ. It sells|30 percent of its goods to NJ customers;
30 percent to PA customers; and 40 percent to customers. in
other states. ABC]| Inc. files returns and pays tax to NJ and

PA only. It is not subject- to tax in other states due to the

protection of P.L. 86-272. ABC Inc. has entire net income
of $1,000,000.

For tax year 2001, beginning 1/1/01 and endmg 12/31/01,

‘Double

- Allocation
axnoll ~ Receipts Percentage
so 80 + 30+ _31':)+4= 55%
100 100 100 10

For tax year 20‘(;)2 begmnmg 1/1/02 and en

‘ : . Double - ‘Allg ation

Propert: Pa!:qoll ‘ Receipts . Percentage
80 + . 80 +. 30 +  30)+4= 65%
100 100 60 :

(e) Recenpts whlch are included in the nunerator of a-
jurisdiction’s receipts fraction by reason of the| operation of -

a throwback provision are deemed not to bé receipts as-
signed to that jurisdiction and are, therefore, excludible
from this State’s receipts fraction denominator.|

mg 12/31/02,
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(f) The amount by which the exclusion of receipts from
the denominator of the sales fraction increases the liability
of all the members of an affiliated group or- controlled

group pursuant to sections 1505 or 1563 of the Internal

Revenue Code of 1986 over the liability calculated without
application of the exclusion shall not exceed $5, 000,000. If
the exclusion increases the liability of all the members of an

" affiliated group or controlled group by more than $5,000,000

for the privilege period, then the amount of liability in

-excess of $5,000,000 due to the exclusion shall be abated,

and the abated liability shall be allocated among the mem-
bers of the affiliated group. or the controlled group in
proportion to each member’s increase in liability due to the

exclusion of such receipts. The Director may allow a single
corporation within the affiliated group or controlled group -
to act as the key corporation (clearinghouse) for the abate-
ment. “Business presence” or “business activity” ‘taxes in-

clude, but are not limited to, net worth taxes, gross receipts
taxes, single business taxes. For example, business presence

or business -activity taxes include, but are not limited to, the

Pennsylvania Bank Shares Tax (72 P.S. 7701 et seq.) and the
New York Franchise Tax on Banking Corporations (Article
32 of the New York tax laws). Property taxes, excise taxes
(for example, cigarette taxes), payroll taxes, and sales taxes

are not considered “business presence or “business activi-

ty” taxes.

(g) If the exclusion of sales increases the Iiability of a _
single entity taxpayer that is independent of and not affiliat-

ed with any controlled or affiliated group as defined above,

then such increase shall be capped at $5,000,000 and the

excess shall be abated

Amended by R.1985 d.43, effective F ebruary 19, 1985.
See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a). o
(b) substantially amended and Examples added. i '
Special amendment, R.2003 d.135, effective February 27 2003 (to
* expire August 26,.2003). ' ‘
See: 35 N.J.R. 1573(a).
Added (d) through (g).

Adopted concurrent amendment, R. 2003 d.370, effective September 15, .

2003.
See: 35 N.LR. 1573(a), 35 N.J.R. 4310(a)
Rewrote (d) and (f). -

Statutory References .

See N.JS.A. 54: lOA—6(B) as to factors includible in determmatlon of

recelpts fraction, =

18: 7—8 8 Scope of allocable receipts v
(a) Unless otherwise noted herein, receipts from the fol-

lowing are allocable to New Jersey:

‘1. Sales of tangible personal property where'sh'ip- :
ments are made to points in New Jersey.. Delivery of

goods to a purchaser in this State is a shipment made to a
point in New Jersey regardless of the F.O.B. point or the
fact that the goods may subsequently be resold and trans-
shlpped to a point outside this State. .

-The sale of goods shlpped to a New Jersey cus- ‘

tomer where possession is transferred in New Jersey
results in a receipt allocable to New Jersey

, Example
Taxpayer, a manufacturer located outside of New Jersey,

- transports goods directly to a customer’s location in New
- Jersey. - Since possesswn of the goods is transferred in New:
. Jersey, shipment is deemed to be in this State resultmg in

' recelpts allocable to this State.

ii. The sale of goods shipped to a non-New Jersey
customer where possession is transferred in New Jersey
results in a recelpt allocable to New Jersey.

- Example:

Taxpayer, a manufacturer located outside of New Jersey,
transports goods into New Jersey where such goods are

picked up by a non-New Jersey customer or a customer’s -
- representative in New Jersey for further transportation out-

side of this State. Since possession of the goods passed_

* between the taxpayer and its customer in New Jersey, the
~sale results in receipts allocable to New Jersey.

iii. The sale of goods shipped by a taxpayer from
outside of New Jersey to a New Jersey customer by a -
common carrier results in a receipt allocable to New
Jersey. The common carrier is deemed an agent of the
seller regardless of the F.O.B. pomt

Example _
Taxpayer, a manufacturer located outside of New Jersey,

transports goods by a common carrier to a New Jersey
 facility where the customer takes possession of the goods.
- Since the common carrier is deemed to be an agent of the
- taxpayer, the common carrier’s transportation of the g’oods
- into the possession of the customer in New Jersey results in
- receipts allocable to New Jersey. ’

iv. The sale of goods shipped from outside of New '

~ Jersey to a New Jersey location where the goods are =

_ picked up by a common carrier and transported to a
customer -outside of New Jersey results in- receipts
which are not allocable to New Jersey.

Example

T axpayer, a non-New Jersey manufacturer transports
goods from outside of New Jersey to a New Jersey location
by either a.common carrier or a private transporter. The
goods are picked up in New Jersey by a common carrier and
transported further to a customer outside of New Jersey.
Since the common carrier is deemed an agent of the seller
regardless of the F.O.B. point, the shipment by the common

carrier from a point in New Jersey to a point outside of New -

Jersey results in receipts not allocable to New Jersey. .
2. Services performed in New Jersey; -
3. Rentals. from property situated in New Jersey;

4. Royalties from the use in New Jersey of patents or
copynghts, o ’ ‘

5. . All other busmess recenpts eamed in New Jersey ‘
See example in N.J.A.C. 18:7-8. 7(c)

Supp. 16-4-04 '
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Amended by R.1985 d.43, effective February 19, 1985
See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a). -
Substantially amended.
~Amended by R.1989 d.311, effective June 19, 1989.
See: 21 N.J.R. 438(b), 21 NJ.R. 1744(c).
Exceptions to receipts’ allocable to New Jersey added at (a)h-lv, with
examples.

Statutory Rel'erences
See N.J.S.A. 54:10A-6(B) as to factors includible in computing
receipts fraction.

18:7-8.9 Receipts from sales of capital assets; when
includible

(a) The gross receipts from sales of capital assets (prop-
erty not held by the taxpayer for sale to customers in the
regular course of business) either within or without New
Jersey should not be included in either the numerator or
denominator of the receipts fraction. The net gains from
such sales which are included in entire net income are the
amounts which are properly to be included in the computa-
tion of the receipts fraction. For the purposes of the
numerator in the computatlon of the receipts fraction, a net
loss should not offset a net gain.

Example 1.

At the time of sale, Property #1 was located within N
Property #2 and #3 were located outside: New Jersev.. |
= 80% X

Amount of N.J. Gains
Total Gains

$400
$500

The amoum of $240 is to be included in the numerator of the receipts

fraction.

Example 2:

At the time of sale, Property #l and #3 were located outside New
whereas Property #2 was located within New J?rsey. _
= 0% x $300 (nle( gain) =

Jersey.,
Amount of NJ Gains  -0-
Total Gains $500

There is nothing attributable to this transaction wh}ich will affect the

numerator of the receipts fraction.

Example 3:

‘ At the time of sale, Property #1 and #3 were located within New Jersey.
whereas Property #2 was located outside New Jersey.
= 100% x $300 (net gain) = $300

Amount of N.J. Gains
Total Gains

$500
$500

(b) Where the taxpayer’s business is the buying and sell-
ing of real estate or the buying or selling of securities for
trading purposes, these assets are not deemed to be capital
assets and the gross receipts from the sales thereof are
- included in the same manner as other includable receipts.

1. If a taxpayer is trading for its own account, the
proceeds of such trades would be treated on a net basis.

Amended by R.1985 d.43, effective February 19, 1985.
See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a).

(a) substantially amended and examples added.
Amended by R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).

In'(b), added 1.

Supp. 10-4-04
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Amount of gain appearing on Schedule A

1

The $300 net gain is mcludable in the denominator of the
receipts fraction in all cases. The computation to arrive at
the amount to be included in the numerator is given in the
following exampl‘ ‘

ew Jersey whereas

$300 (net gain) = $240

Statutory References -

See N.JS.A. 54:10A-6(B) as to what tangible personal property shall
be includible when computing taxpayer’s receipts fractio}-.

Case Notes

Rule held to impose restriction not warranted by statute; only net
gain from sales of tangible personal property includable ‘in- receipts
fraction of the business allocation formula of the Corpgration Business
Tax Act; income de‘r‘wed from the sale or redemption. of short-term
obligations and the lntereet increment realized upon (the sale or re-
demption of such ol%ngauons issued at a discount were includable in
receipts fraction of the business allocation formula. American Tele-
phone & Telegraph Co v. Director, Div. of Taxation, |4 N.J. Tax 638
(Tax Ct.1982), affirmed 194 N.J.Super. 168, 476 A.2d 800 (App.Div.
1984), certification denied 97 'N.J. 627, 483 A.2d 157 (1984).

DEPT. OF TREASURY—TAXATION

TLLUSTRATION
FACTS ,

Selling Price ~ Cost ~ Nef Gain  Net Loss ( \
Property #1 | $1,000 $ 600  $400 |
Property #2 | 12,000 2,200 $200
Property #3 3,000 2900 100

' $500 $200
| (20

.
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18:7-8.10 Receipts; compensation for services;:
allocation for certain special industries

(a) The numerator of the receipts fraction developed in ac-
cordance with this section includes receipts from services not
otherwise apportioned under this section if the service is
performed within this State. If the service is performed both
within and outside this State, the numerator of the receipts
fraction includes receipts from services based upon the cost
of performance or amount of time spent in the performance of

such services or by some other reasonable method which

should reflect the trade or business practice and economic
realities underlying the generation of the compensation for
services. Cost of performance is defined as all direct costs
incurred in the performance of the service, including direct
costs of subcontractors.

1. All amounts received by the taxpayer in payment for
such services are allocable, regardless of whether such ser-
vices were performed by employees or agents of the tax-
payer, by subcontractors, or by any other persons and re-
gardless of whether the receipt is accounted for as an item
of income or a reduction in expense.

2. It is immaterial where the amounts were payable or
where they actually were received.

Example 1: Taxpayer derives advertising revenues in the
course of broadcasting television or radio programs. It sets its
advertising rates based upon the listening audience it has
succeeded in reaching. The appropriate method of assigning
the portion of its advertising revenues attributable to services
performed in New Jersey is based upon the proportlon of 1ts
listening audience in New Jersey.

Example 2: Taxpayer earns income from the sale of long
distance telephone communications service. It bills the origi-
nators of long distance telephone calls directly and for all
calls placed by them. The appropriate method of allocating its
long distance toll revenues attributable to services performed
in New Jersey is based upon billings for calls originating in
New Jersey. :

(b) Commissions received by the taxpayer are allocable to
New Jersey if the services for which the commissions were
paid were performed in New Jersey. If the taxpayer’s services

for which commissions were paid were performed for the =

taxpayer by salesmen -attached to or working out of a New
Jersey office of the taxpayer, the taxpayer’s services will be
deemed to have been performed in New Jersey.

Example

-The taxpayer is a New Jersey sales agent of a Pennsyl-

vania manufacturer and receives in New Jersey an order
from a New York customer. The order is forwarded to
the manufacturer which accepts it and fills it by ship-
ment direct to-the customer. The taxpayer s commission
is allocable to New Jersey. :

7-53

(c) Certain service fees from transactions having contact
with this State are allocable to New Jersey based upon the
followmg

1. Twenty-five percent of such fees are allocated to the
“state of origination. . -

2. Fifty percent of such fees are allocated to the state in
- which the service is performed.

3. Twenty-ﬂve percent of such fees are allocable to the
state in which the transaction terminates.

Example 1: A taxpayer issues credit cards to its custom-
ers allowing funds to be obtained through the use of au-
thorized machines located within New Jersey. A customer
originates a transaction at a New Jersey location, and the
taxpayer’s computer, located outside this State, performs a
credit check. Funds (or a bank draft) are received by the
customer at the point of origin in New Jersey, where the
transaction terminates. Taxpayer must allocate 50 percent
of the service fee income earned from this transaction to
New Jersey based upon the points of origination and termi-
nation. For purposes of this example the issuer of credit

- cards has nexus with New Jersey through phy51ca1 presence
in New Jersey.

Example 2: Taxpayer earns income by providing on-line
internet access to customers located within New Jersey and
outside New Jersey. Taxpayer’s physical equipment allow-
ing such access is located outside New Jersey. Taxpayer
must allocate 50 percent of its revenue from internet access
charges to New Jersey based upon the origination and ter-
mination of such access ‘from points ‘within New Jersey.
Absent specific identification of points of origination and
termination, the customer’s billing address will serve to
locate these -activities. For purposes of this example, the
internet service provider has physical presence through a
home office located in New Jersey.

4. Certain _lump sum payments for services performed
within and without New Jersey must be apportioned in the
following manner in order to result in a fair and reasonable
rece1pts frac’uon

i Transportatlon revenues of an- a1r11ne are from
services performed in New Jersey based on the ratio of
departures from New Jersey to total departures. Depar-
tures may be weighted as to cost and value of aircraft by
type where weighting would give a more fa1r and rea-

sonable business allocatlon factor. '

i Trucking - companies der1v1ng revenues from
' transportmg freight will calculate their receipts fraction
using mileage as follows: The taxpayers’ recelpts are
multiplied by a fraction, the numerator of which is the
number of miles in New Jersey and the denominator of
which is the mileage in all jurisdictions. For conven-
ience, taxpayers required to. maintain mileage records in
compliance with the International Fuel Tax Agreement

Supp. 7-16-07
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pursuant to N.J.S.A. 54:39A-24 and to N.J.A.C. 13:18-

3.12 shall make calculations using such records.

(1) In addition, with regard to the property frac-
tion, movable property such as tractors and trailers
shall be allocated to this State using the same mileage
fraction set forth in (c)4iii above. Such allocated mov-
able property shall be added to the fraction formed by
non-movable property in New Jersey over non-mov-
.able property everywhere to arrive at the property

fractlon

(2) With regard to the payroll fraction, wages of
mobile employees such as drivers shall be allocated to
New Jersey based upon mileage as set forth in (c)4iii
above. Such allocated payroll shall be added to the
fraction formed by non-mobile employee wages in
New Jersey over non-mobile wages everywhere to

arrive at the payroll fraction.

(d) If a taxpayer receives a lump sum in payment for ser-
vices and also for materials or other property, the sum re-

ceived must be -apportioned on a reasonable basis.

1. That part apportioned to. services performed is in-

cludible in receipts from services; and

- 2. That part apportioned to materials or other property

is includible in receipts from sales;

3. Full details must be submitted with the taxpayer’s

_return.

(e) Receipts arising from the sale of asset management ser-
vices shall be allocated to New Jersey in accordance w1th the

followmg procedures

1. In the case of asset management services directly or
indirectly provided to individuals, receipts shall be allo-
cated to New Jersey if the domicile of the individual is in

New Jersey

2. In the case of asset management services d1rectly or
indirectly provided to a pension plan, retirement account or
institutional investor, such as private -banks, national and
international private investors, international traders or in-
surance companies, receipts shall be allocated to New
Jersey to the extent the domicile of the beneficiaries of the
plan, beneficiaries of the account or beneficiaries of the
similar pool of assets held by the mst1tut10na1 mvestor isin

~ New Jersey.

i.  Inthe event the domiciles of the beneﬁciaries are
not or cannot be obtained, a reasonable proxy may be .
used to allocate receipts to-New Jersey that reflects the
‘trade-or business practice and economic realities under-
lying the generation of receipts from the asset manage-

" ment services. The burden of demonstrating the reason-
ableness of the method rests on the taxpayer. Based on
specific facts and circumstances, teasonable proxies
used to allocate receipts to New Jersey may take into

account, among other things, the latest available popula-

Supp. 7-16-07
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" trust services

tion census |}data, the domicile of the sponsor of the plan,

account or pool of assets, the sponsor’s New Jersey pay-

roll apportidpment factor or the sponsor’s
Jersey employees to total employees.
1 . .

ratio of New

3. In the case of asset management services directly or

* indirectly pro'lllded to a regulated investment company,
_receipts shall b= allocated to New Jersey to the extent that
- shareholders of the regulated investment

company are

domiciled in New Jersey in accordance with the following:

i.~ The portion of receipts deemed to arise from ser-
vices performed within New Jersey shall be determined
by multlplylng the total of such receipts from the sale of

such serv1ces by a fraction. The numerator of the frac-

‘tion is the ayerage of the sum of the beginning of the

year and the end of year balance of shares

owned by the

regulated investment company shareholders domiciled in
New Jersey Ifor the regulated investment company’s tax-
able year for Federal income tax purposes that ends

_ within the taxable year of the taxpayer. The denominator:

of the fractldn is the average of the sum of

the beginning

of the year and end of year balance of shares owned by

rate computation is made to determine the

' ~ the regulated [investment company shareholders. A sepa-

allocation of

receipts from each regulated investment company.

4. Asusedin ()1 through 3 above:

1. “Asset management services” means the render-

ing of investment advice, making determrmations as to -
or the selling -

- when sales and purchases are to be made,

- or purchasm of assets and related activities. As used in
this- section,||“related activities” means administration

services, dlStﬂbuthH services, managemen
other related \serv1ces

ii. “Adrn nlstratlon services” means
clerical, accounting, bookkeeping, data pro
nal auditing, ‘i]egal and tax services but dog

iii. “Distribution services” means the s

t services and
and includes
cessing, inter-

>s not include

ervices of ad-

vertising, servicing investor accounts (including redemp-

tions), marketing shares or selling shares of a regulated

investment cohlpany

iv. “Management services” means the

rendering of

investment advrce, making determinations as to when

" sales and purchases of securities are to be made or the

H
v. .“Dom!rmle > shall have the meaning
under N.J. SA 54A:1-2m in the case of

selling or pur

chasing of securities and related activities.

ascribed to it
an individual

and under N: J S.A. 54A:1-20 in the case of an estate or
_trust and in the case of a business entity where the actual

seat of management or control is located

in the State;

~ provided, however, “domicile” shall be presumed to be

‘the mailing at!idress of the beneficiary of

count or other similar pool of assets based upon the

the plan, ac-

| -
sponsor’s records with respect to any such beneficiary or

|
\
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the shareholder’s mailing address on the records of the
regulated investment company. For purposes of (e)3
above, in the case of a nominee holding the investment
on behalf of its customers, the mailing address of the
customer shall be deemed to be the domicile of the
shareholder.

vi. In addition to amounts received directly from a
regulated investment company, “receipts” shall also
include amounts received directly from the shareholders
of such regulated investment company in their capacity
as such.

vii. “Regulated investment company” means a reg-
ulated investment company as defined in N.J.S.A.
54:10A-4(g) and meets the requirements of Section 851
of the Federal Internal Revenue Code.

viii. “Sponsor” means the party that has contracted
directly with the beneficiaries of the plan, account or
similar pools of assets.

5. See N.J.A.C. 18:7-1.6 regarding foreign advisors
having customers in New Jersey.

(® Receipts from the services of a registered securities or
commodities broker or dealer shall be sourced to New Jersey
if the customer is located within the State.

1. For purposes of this subsection:

i.  “Securities” has the meaning provided by para-
graph (2) of subsection (c) of section 475 of the Federal
Internal Revenue Code of 1986, 26 U.S.C. § 475;

ii. “Commodities” has the meaning provided by
paragraph (2) of subsection (e) of section 475 of the
Federal Internal Revenue Code of 1986, 26 U.S.C.
§ 475; and

iii. “Registered securities or commodities broker or
dealer” means a broker or dealer registered as such by
the Federal Securities and Exchange Commission or the
Federal Commodities Futures Trading Commission.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.JR. 150(b).
Amended by R.1985 d.43, effective February 19, 1985.
See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a). ’
(c) substantially amended and examples and illustration added.
Amended by R.1989 d.439, effective August 21, 1989.
See: 21 NJ.R. 1106(a), 21 N.J.R. 2527(a)
Added subsection (e)1-2vi.
Administrative Correction to (c).
See: 21 NJ.R. 3477(a).
Administrative Correction to (c) and Example 1.
See: 22 N.J.R. 363(a).
Amended by R.1997 d.429, effective October 6, 1997.
See: 29 N.J.R. 3426(a), 29 N.J.R. 4324(a).
Rewrote (a) and (c).
Administrative correction.
See: 30 N.J.R. 3660(a).
Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 N.J.R. 1573(a).
Rewrote (¢); added (f).
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Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.
Amended by R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).
In (c)4, rewrote iii.
Amended by R.2007 d.218, effective July 16, 2007.
See: 39 N.J.R. 1243(a), 39 N.J.R. 2653(a).
Deleted former (c)4i; and recodified former (c)4ii and (c)4iii as (c)41
and (c)4ii.

Statutory References

See N.J.S.A. 54:10A-6(C) as to includability of compensation for per-
sonal services in receipts fraction.

18:7-8.11 Receipts; rents and royalties

(a) Receipts from rentals of real and personal property sit-
uated in New Jersey, and royalties from the use in New Jersey
of patents or copyrights, are allocable to New Jersey.

1. Receipts from rentals include all amounts received
by the taxpayer for the use or occupation of property,
whether or not such property is owned by the taxpayer.

2. Receipts from royalties include all amounts received
by the taxpayer for the use of patents or copyrights,
whether or not such patents or copyrights were originally
issued to or are owned by the taxpayer.

3. A patent or copyright is used in New Jersey to the
extent that activities thereunder are carried on in New Jer-
sey.

(b) Receipts from royalties derived from trademarks util-
ized in business in New Jersey are deemed located in New
Jersey.

1. Receipts from royalties derived from trademarks
utilized both within and outside New Jersey will be allo-
cated to New Jersey based upon the use of the trademarks
in New Jersey in relation to all use by the licensee.

2. Receipts from royalties derived from trademark li-
cense agreements, which wholly or in part authorize the li-
censee to sell or market products or services, are sourced to
New Jersey in the same ratio as the licensee recognizes in
its sales fraction receipts from sales related to the trade-
marked items or services.

Example 1: Corporation B is a Delaware corporation hav-
ing legal title to certain trademarks. B licenses those trade-
marks to affiliated entities, and the affiliates pay B an arm’s
length royalty for their use. The trademarks are used by the
affiliates within and outside New Jersey. Allocation of Cor-
poration B’s income from trademark royalties paid to it by
affiliates is based upon the use of the trademarks in New
Jersey by the affiliates. If an affiliate generates 10 percent of
its sales revenue from the use of a trademark within New
Jersey and therefore is recognizing 10 percent of the affili-
ate’s revenue in its New Jersey receipts fraction numerator
and 90 percent in other jurisdictions, 10 percent of the royalty

Supp. 7-16-07
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_ paid by the affiliate to Corporation B for that trademark is
apportioned to New Jersey by Corporation B.

.Amended by R.1997 d.429, effective October 6, 1997.
_See: 29 N.J.R. 3426(a), 29 N J.R. 4324(a).
Added (b).
Amended by R.2006 d.121, effectlve Apr11 3, 2006.
See: 37 N.J.R. 4528(a), 38 NJR. 1583(a). -

Added (b)1 and 2; in Example 1, added “and therefore is recognizing

10 percent of the afﬁhate s revenue in 1ts New Jersey receipts fraction
numerator

Statutory References

See N.J.S.A. 54: 10A-6(B)(5) as to includability of rents and royalties
in computing receipts fractron

18:7-8.12 .Other business receipts

(a) All other business receipts earned by the taxpayer :

within New Jersey are allocable to New Jersey. Other busi-
ness receipts include all items of income entering into the

determination of entire net income during the year for which -

the business allocation factor is being computed and is not

otherwise provided for in these rules. Examples of such -

- business receipts include, but are not limited to, . interest

incomie, dividends, governmental sub51d1es or proceeds from'.

sales of scrap.

(b) For treatment of dividends see N. J A.C. 18:7- 8 7(c)2
Example.

(c) For treatment of recelpts ﬁom sales of cap1tal assets,
see N.J.A.C. 18:7-8.9.

(d) Receipts from the sale of real property situated in New -

Jersey are earned in New Jersey.

(e) Intangible income not apportioned by other provisions
of these rules is included in the numerator of the receipts
fraction where the taxable situs of the intangible is in this
_ State. The taxable situs of an intangible is the commercial
-domicile of the owner or creditor unless the intangible has

been integrated with a business carried on in another state.
Notwithstanding that the commercial domicile is outside this .

State, the taxable situs is in New Jersey to the extent that the
intangible has been integrated with a business carrled on in
thls State.

Example: Taxpayer has its domicile outside this State. It is
in the business of lending money, some of which is loaned to

New Jersey residents. Interest income recognized from such’

loans is-income derived from sources within this State and, as

such, is earned in -New Jersey. That interest income is -in-

cludable in the numerator of the receipts fraction

v ) For treatment of non-operatlonal income, see N J AC.
©18:7-8.17. :

(g) Unless the taxpayer can show by clear and convincing

evidence that such a methodology does not properly reflect

the activity or business of the taxpayer reasonably attributable -

to the State, receipts from the sale of tangible and intangible

Supp. 7-16-07

“Vices actually rend

_other personal ser
ployees within New Jersey during-the period ¢
return by the total ame ;
payer’s employees

assets in a transa
cated and sourced
three-year- averag
corporation for its
to the sale.

Amended by R.1985
See: 16 N.J.R. 3420
Amended by R.1994
See: 26 N.J.R. 761(a
Amended by R.2007
See: 39 N.J.R. 1243
Added (g).

Place to or from'v“
mination of whether

e of the allocation factors
three tax return periods i

b), 17NJR. 477(a).

d.186, effective April 18, 1994.
), 26 N.J.R. 1696(b): ’
d.218, effective July 16, 2007.
a), 39 N.J.R. 2653(a).

. Case Notes

hich shipment is made is not reley
receipts must be included in num

fraction under statute

earned in New Jerseﬁl in receipts' numerator for com
poration business tax
and maintains regular place of business in another state;

whether receipt- was

Corporation v. Director, D1v151on of Taxatlon 773 A 2d

- See subsection (g)

chapter as to treatment of dividends received from sy

section 8.9 (Receipts

requiring inclusion of ‘all other
for taxpayer which does business

earned by taxpayer within New|

Cross References -

of section 8.8 (Scope of allocable

7 See NJS.A. 54 1)A-6(B) as to mcludablllty of all k
* earned within New.Je

18'7-8 13 Businl:ss allocation factor; payro
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| Statutory Referenees
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\
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New Jersey is dets

1. All execut

rvice compensation of the ta

amount of compensation o
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4.43, effective February 19, 1985. |

rmined by dividing the wages,

_ ive salaries are includible in
merator, as applicable, and the denominator..

ction pursuant to. IRC 338(h)(10) are allo-
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siness receipts’ -
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usiness receipts

1 fraction
include all a-
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which do not
personal ser-
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f all the tax-

both the nu_?

2. In general, a taxpayer reporting to the Division of
Employment Security in the New Jersey Department of -

Labor must allocate to New Jersey all wages

3
[]

salaries and

other personal serv1ce compensation, and other items re-
portable to that | JDlVlSlon including the portions thereof, in
individual cases over $6,200 for the calendar year 1978
and $6,600 for the calendar year 1979 and for subsequent
years the amount| prescribed by the New Jersey Department

of Labor. (As a
for 1992 was $1
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Case Notes

Circumstances exist where changes in a taxpayer’s taxable income for
Federal tax purposes require the taxpayer to file an amended State
corporation business tax return; taxpayer’s refund claims filed beyond
two-year limit; additional assessments unrelated to years for which
refunds claimed did not extend claim time limit. Bristol-Myers Co. v.
Taxation Div. Director, 3 N.J.Tax 451 (Tax Ct.1981), affirmed 9 N.J.
Tax 88, certiorari denied 107 N.J. 121, 526 A.2d 189.

18:7-11.5

(a) A taxpayer will not be permitted to change its ac-
counting period for purposes of the Act unless it has first
obtained the permission of the Commissioner of Internal
Revenue for Federal Income tax purposes where permission
is required under the Internal Revenue Code. A copy of
such permission must be filed with the Division of Taxation.

Change of accounting period

(b) The taxpayer will also be required to file a short
period return and remit the amount of its tax liability for the
period from the close of its last accounting period for which
a return was filed to the beginning of its newly authorized
accounting period.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 NJ.R. 40(d), 11 N.J.R. 150(b).

Statutory References

See N.J.S.A. 54:10A—4 as to definition of “fiscal year” and “privilege
period”; and 54:10A-17 as to right of Director to determine a taxpay-
er's net worth, net income if the period covered by its report is other
than the period covered by the Federal income tax report.

Case Notes

. Taxpayer that separated from consclidated group was not required to
file two short-term returns. Drake Bakeries, Inc. v. Taxation Div.
Director, 12 N.J.Tax 172 (1991).

Filing of consolidated returns for parent corporation and subsidiary
prohibited; in determining net worth of investments in subsidiaries,
Director was not required to accept corporation’s claim as to precise
method of accounting used in corporation’s books; Director authorized
to use equity method of accounting where corporation’s books used
both cost and equity methods; use of equity method not required to be
promulgated as a rule. Bristol-Myers Co. v. Taxation Div. Director, 8
N.J.Tax 133 (Tax Ct.1986), affirmed 9 N.J.Tax 88, certification denied
107 N.J. 121, 526 A.2d 189.

18:7-11.6 Forms of returns

(a) Returns are required to be made on forms prescribed
by the Director.

1. In the case of all taxpayers, annual returns are
required to be filed on Form CBT-100 or CBT-100S. As
used in these rules, references to CBT-100 may be .inter-
preted to include CBT-100S, as the context may require.

2. In the case of all taxpayers entitled and electing to
allocate entire net income, the supplemental sheet, to be
used in conjunction with Form CBT-100 and containing
the allocation schedules, must be completed and annexed
to Form CBT-100.

7-61

(b) The Director may require any taxpayer to file any
other reports and submit any further information he may
require in the administration of the provisions of the Act.

(c) Every return shall have annexed to it a certification by
the president, vice-president, comptroller, secretary, treasur-
er, assistant treasurer, accounting officer or any other officer
of the taxpayer duly authorized so to act to the effect that
the statements contained in the return are true.

1. The fact that an individual’s name is signed on a
certification of the return shall be prima facie evidence
that such individual is authorized to sign and certify the
return on behalf of the corporation;

2. In the case of a corporation in liquidation or in the
hands of a receiver or trustee, certification shall be made
by the person responsible for the conduct of the affairs of
the corporation;

3. Annual return forms are supplied by the Division of
Taxation but failure to receive a form does not relieve any
taxpayer from the obligation to file a return under the
provisions of the Act.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 NJ.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-18 as to the required forms for returns and any
additional statements.

18:7-11.7 Time for filing returns

(a) The appropriate annual Corporation Business Tax
return together with payment of the tax, including the
required prepayment, must be filed with the Division of
Taxation on or before the 15th day of the fourth month
after the close of each fiscal or calendar accounting period.

(b) A return is timely filed and deemed delivered on the
date of the United States postmark stamped on the envel-
ope. See N.J.S.A. 54:49-3.1.

(c) A return is timely filed when it is mailed to the
Division of Taxation on the next business day, if the due
date falls on a Saturday, Sunday or State holiday.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.LR. 150(b).
Amended by R.1985 d.561, effective November 4, 1985.
See: 17 NJ.R. 1537(b), 17 N.J.R. 2677(b).

(b) and (c) added.
Amended by R.1989 d.196, effective April 17, 1989.
See: 21 NJ.R. 14(a), 21 N.J.R. 1019(b).

N.J.A.C. 18:7-11.7 cite corrected.
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See NJ.S.A. 54:10A-15 as to due dates for filing returns under the
Act.

Supp. 5-20-96
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18: 7-11 8 Time to report change or correction in Federal
net income

(a) The report of change or correction in Federal taxable
income as the result of an Internal Revenue Service audit
must be reported to the Division of Taxation within 90 days
of issuance of the report.

(b) Any taxpayer which files an amended return with the
United States Treasury Department must file an amended
New Jersey Corporation Business Tax return within 90 days
thereafter.

(c) After the filing of a report of change or correction on
an IRA-100, or CBT-100-X, the Director may, within the
time prescribed by law, audit the return and compute and
assess the tax based upon the issue or issues set forth in the
revenue agent report, but neither the Director nor the
taxpayer may change the allocation of entire net income
within and without New Jersey as theretofore computed.

(d) If the Division of Taxation assesses and bills a defi-
ciency to a taxpayer resulting from a Federal change and if
the taxpayer pays the deficiency in full within the 90 day
period from the issuance of the report, then no separate
return need be filed by the taxpayer reflecting the Federal
change.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 NJ.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1989 d.196, effective April 17, 1989.
See: 21 N.J.R. 14(a), 21 NJ.R. 1019(b).
N.J.A.C. 18:7-11.8 cite corrected.
Amended by R.1989 d.508, effective October 2, 1989.
See: 21 NJ.R. 1503(b), 21 N.J.R. 3177(a). ‘
Deletion of text at (a) and addition of text regarding reporting
changes resulting from IRS audit. Clarification of text at (c).
Amended by R.1990 d.102, effective February 5, 1990.
See: 21 NJ.R. 3079(a), 22 NJ.R. 363(b).
Added subsection (d), upon adoption.
Amended by R.1994 d.186, effective April 18, 1994,
See: 26 NJ.R. 761(a), 26 N.J.R. 1696(b).

Cross References

For definition of “final determination”, see NJ.A.C. 18:7-11.2 (Re-
turns where Federal net income is changed) of this chapter.

Statutory References

See N.J.S.A. 54:10A-13 as to requirement that taxpayer report any
amended return for his Federally -taxable income to New Jersey,
Division of Taxation within 90 days.

Case Notes

Interest on deficiency. Texaco, Inc. v. Director, Div. of Taxation,
Dept. of Treasury, 13 N.J.Tax 572 (1994).

Limitations period for seeking refund of New Jersey corporate tax
was not extended by furnishing amended tax return to IRS. H.B.
Acquisitions, Inc. v. Director, Div. of Taxation, 12 N.J.Tax 60 (1991).

Supp. . 5-20-96
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Second corporate ‘;relum was “final return” commencing limitations
period for refund. H.B. Acquisitions, Inc. v. Director,|Div. of Taxation,
12 N.J.Tax 60 (1991).

Limitations period for seeking refund of corporate taxes was not
extended due to equitable considerations. 26 U.S.C.A| § 338; N.J.S.A.
H.B. Acquisitions, Inc. v. Director, Div. of Taxation, 12 N.J.Tax 60
(1991). ]

18:7-11.9 Time for filing returns for unauthorized foreign
corporations doing business in New Jersey

(a) A foreign corporation which does business, employs
or owns capital or property or maintains an office in New
Jersey without authorization or after its withdrawal from the
State, is subject to tax for each calendar or ﬁs?;al accountmg
period or part thereof during which it has engaged in any
such activity. The corporation is subject to|the same re-
quirements with respect to filing returns and paying taxes as
a duly authorized corporation.

(b) In this connection see N.J.S.A. 14A:13-11 under
which every foreign corporation transacting|any business,
directly or indirectly, in New Jersey without having first
obtained a Certificate of Authority to do business shall for
each offense forfelt to the State the sum of $200.00 to be
recovered with costs in an action prosecuted by the Attorney
General in the narne of the State.

Statutory References

See N.J.S.A. 14A13-11 as to every foreign corporation which shall.
transact any business in New Jersey, directly or indirectly, without first
having obtained a Certificate of Authority to do business forfeiting to
the State for each offense the sum of $200.00 to be recovered with costs
in an action prosecuted by the Attorney General in the name of the
State. See N.JS.A. 54:10A-4 as to definitions of “fiscal year” and
“privilege period”. ‘See N.J.S.A. 54:10A-15 as to due dates for filing
returns under the Act.

18:7-11.10 Failure to file return or make pa
due

See N.J.A.C. 18 7-14.1 (Penalties) of this ch: pter

18:7-11.11 Retu;fns required to be filed by corporation
ceasing to be subject to tax

(a) A domestic corporation which ceases to possess its
franchise is required to file a return covering| each year or
period for which no return was previously filed

(b) A foreign corporation which surrenders its authority
to do business or otherwise ceases to have a taxable status in
New Jersey is required to file a return covering each year or
period for which no return was filed.

Amended by R.1979 d 45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.LR. 150(b).

Statutory References

See N.JS.A. 54 10A—2, 15, 17 as to requirements (for filing short
period returns. %
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(c) P.L. 2001, c.136, applies to privilege periods beginning
on and after January 1, 2001 and before January 1, 2002.

Amended by R.2003 d.370, effective September 15, 2003.
See: 35 N.LR. 1573(a), 35 N.JR. 4310(a). . -
In (b)1, amended the N.J:S:A. reference.

. 18:7-17.3 Due date for return

The return and payment of tax shall be due on or before the
15th day of the fourth month succeeding the close of the
privilege period.

18:7-17.4 Extension of time to file returns

No extension will be granted unless the request is made on
Partnership Tentative Return and Application for Extension
of Time to File Form PART-200T and the form is actually
received by the Division or is postmarked on or before the
due date of the return. (See N.J.A.C. 18:7-11.12 for additional
standards for extension of time to file.) '

18:7-17.5 Calculation of tax
(a) The tax shall be the total of:

1. The share of entire net income of the partnership for
that privilege period of all nonresident noncorporate part-
ners multiplied by an allocation factor determined pursuant
to corporation business tax principles under N.J.S.A.
54:10A-6 and using the partnership’s allocation fractions
and multiplied by the tax rate of .0637; plus

2. The share of entire net income of the partnership for
that privilege period of all nonresident corporate partners
multiplied by an allocation factor determined pursuant to
corporation business tax principles under N.J.S.A. 54:10A-
6 and using the partnership’s allocation fractions and multi-
plied by the tax rate of .09.

Example: If a partnership is the owner of a partnership
interest, then tax payment is required at the rate of nine
percent for that interest because a partnership is defined as a
“nonresident corporate partner.”

3. As used in this subsection, the term “entire net in-
come” as applied to partnerships means distributive share
of partnership income for Federal purposes plus tax exempt
interest income as shown on the Federal K-1.

(b) A partnership shall not claim credit or take into account
estimated tax payments made by nonresident partners in
determining how much tax to pay on behalf of any corporate
partner.

(c) A partnership must have a regular place of business as
defined under N.J.A.C. 18:7-7.2 outside the State of New
Jersey in order to allocate a portion of its income outside New
Jersey. For purposes of this subchapter, each regular place of
business of a partnership which is unitary with a corporate
partner who is filing a return in this State is to be treated as a
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regular place of business of the corporate partner. See
N.J.A.C. 18:7-17.8(d).

18:7-17.6  Credit or refund

(a) As of the date the Division receives the payment, the
amount of tax paid by a partnership pursuant to N.J.A.C.
18:7-17.5 shall be credited to accounts of its nonresident
partners in proportion to each nonresident partner’s share of
allocated entlre net income and the rate for that partner class
set forth in N.JA.C. 18:7-17.5.

(b) Each payment amount credited will be deemed to have
been paid by the respective partner for the privilege period of
the partner.

(c) A nonresident noncorporate partner and a nonresident
corporate partner may claim a credit on their own New Jersey
return for the amount of tax allocated to them by the partner-
ship. Any excess tax payments may be refunded to the part-
ner.

(d) Since partners may wish to claim a credit or refund for
tax payments made on their behalf by a partnership, there-
may be an advantage if certain partnerships issue NJ-K1’s as
soon as possible after the close of the tax period.

(e) Example: A partnership has a fiscal year ending on
January 31. The partnership tax payment on behalf of foreign
partners is due May 15. The amount of payment on behalf of
partners will not be credited to the accounts of partners until
the date received by the Division.

1. Accordingly a calendar year partner, whose first
quarter estimated payment is due April 15 cannot take a
credit against its April 15 estimated payment, for the part-
nership’s May 15 tax payment which has not yet been
received by the Division.

(f) Payments remitted on unauthorized or improperly pre-

- pared returns will be credited on the date the Division is able

properly to post the payment.

18:7-17.7 Estimated return

A partnership that is not a qualified investment partnership
or an investment club and that is not listed on a United States
national stock exchange shall be required to make installment
payments of tax. For privilege periods beginning on January
1, 2007 and thereafter, those partnerships that are required to
make tax payments pursuant to N.J.S.A. 54:10A-15.11a.(1)
shall make installment payments of 25 percent of that tax on
or before the 15th day of each of the fourth month, sixth
month and ninth month of the privilege period and on or
before the 15th day of the first month succeeding the close of
the privilege period. A partnership required to make such
payments shall be deemed to make them subject to the
provisions of N.J.S:A. 54:10A-15.4 and shall be liable for any
addition to tax provided thereunder.

Supp. 9-4-07
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Repeal and New Rule, R.2007 d.284, effective September 4,2007.
See: 39 NJ.R. 844(a), 39 N.J.R. 3780(b).
Section was “Estimated return”.

18:7-17.8 Certain corporate partners; exemption form

(a) In order for a nonresident corporate partner to establish
that the partnership is not required to pay tax on its behalf, the
partner must file annually with the partnership a statement
making its claim for exemption. The claim shall be on a form
specified by the Director. It must be filed annually and must
be received by the partnership on or before the 15th day of
the fourth month succeeding the close of the privilege period,
or on or before the filing date of the return, 1f that occurs
earlier. :

(b) If a partnership erroneously makes a tax payment to the

State on behalf of an entity that is exempt, the exempt entity
must establish that the money has actually been paid to the
State by the partnership, and the entity is actually exempt, in
order to qualify for a refund from the State.

(c) If a New Jersey S corporation, that does not have a
place of business in New Jersey is a partner in a partnership, a
tax payment is made on- its behalf at the nine percent rate,
since it does not have a regular place of business in New
Jersey.

(d For purposes of this subchapter, each regular place of
business of a partnership which is unitary with a corporate
partner is to be treated as a regular place of business of the
corporate partner. See N.J.A.C. 18:7-7.6(g) and (h)1. ’

(e) If a partner in a partnership is a qualified IRC 501(c)(3)
charity, or any retirement plan approved by the Internal
Revenue Service, it may. file the form 1065E with the
partnership to relieve the partnership from making a payment
measured by its share. ‘At present, New Jersey does not
impose a tax on unrelated business income. -

Example: A New Jersey general partnership has a unitary
relationship under the criteria set forth at N.J.A.C. 18:7-
7.6(g)3 with a corporate partner located in Illinois. As a result
of this relationship the corporate partner is considered to have
a regular place of business in the State and is not a “non-
resident corporate partner.”. Such partner may file a 1065E
with the partnership so that no tax payments will be made by
the partnership on its behalf. '

Amended by R.2003 d.370, effective September 15, 2003
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Added (e) and ().
Amended by R.2007 d.284, effective September 4, 2007.
See: 39 N.J.R. 844(a), 39 N.J.R. 3780(b).. -
‘In (e), inserted “or any retirement plan approved by the Internal
Revenue Service,”; and deleted (f). .

Supp. 9-4-07
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I
‘ Allocgtion of tax for partners that
corporatlons

18:7-17.9

are

Separate accountmg apportionment shall bjlsed’lf a cor-
porate partner and partnershlp are not in a unitary relationship

in which the appomoned income of the partners
ner (excluding the partner’s distributive shar
together. When a corporation' and a partners

hip ‘and part-
c) are added
hip are in a

unitary relationshiﬁp, then a blended or combined allocation
factor should be- u‘sed It is derived by adding the partnership
and corporation _al ocatlon fractions together and applying the

combined factor tto the corporation’s entire
including its dlstrlbutlve share of the partners
(see N.JAC. 18: 7-7.6(2)).

18:7-17. 10 Electromc filing

net income
hip’s income

ent of its

A partnershrp subject to the provisions of tli,‘;orporation

business tax shall ‘ﬁle its return and make p
liability by electronic means, if it has 10 or more

SUBCHAPTER 18
' ASSESSMENT

18:7-18.1 Deﬁnﬂ ions

The following words and terms, when used
chapter, shall have
indicates otherwise.

ALTERNATIVE MIN'IMdM

partners.

in this sub-

the meanings, unless the context clearly

“Affiliated group” means a group of eorporations defined
as an affiliated ~gropp by section 1504 of the Federal Internal
Revenue Code of 1986, 26 U.S.C. § 1504, or any successor

Federal law, that |files a consolidated Federal

income tax

return for the pri‘vilege period pursuant to sections 1501
through 1504 of thelF ederal Internal Revenue Code of 1986.

’ “Cost of goods sold” means the cost of goods sold calcu-

lated pursuant to the same method used by the taxpayer for

the purpose of computmg its Federal income tax (including, -
for example, and |without limitation, IRC Section 263A)

- multiplied at the taxpayer s election by either t
factor computed pur‘suant to N.J.S.A. 54:10A-6 o
ocation factor (c.f. N.J.A.C.

fraction of the al‘l

e allocation
the receipts
18:7-10.1

regarding dlscretlon ary adjustments of the allo¢ation factor

by the Director). In

equally the businessjactivity of the taxpayer.

; .
“Key corporation?

ated group designa‘l ed by the group to act as

house” for adjustments to members of the group.

a particular case, the Director may use
another input-or expenditure that is necessary

to measure

means a single member within an affili-

a “clearing-
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18:7-18.4

“Member of an affiliated group” means a taxpayer that is
part of an affiliated group.-

“New - Jersey gross profits” means New Jersey gross
receipts reduced by -returns and allowances attributable to
New Jersey gross receipts, less.the cost of goods sold.

“New Jersey gross receipts” means the receipts of the
taxpayer for the privilege period, computed on the cash or
accrual basis according to the method of accounting used in
the computation of its net income for Federal tax purposes
arlslng during the privilege period from:

1. Sales of its tangible personal property located within
this State at the time of the receipt of or appropriation to
the orders where shipments are made to points w1th1n this
State;

2. Sales of intangible personal property located without
the State at the time of the receipt of or appropriation to the

order where shipment is made to points within the State;
3. Services performed within the State;

4. Rentals from property situated, and royaltles from
the use of patents or copyrights, within the State; and

5. All other business receipts earned within the State..

Dividends are included in New Jersey gross receipts when
the recipient’s commercial domicile is in New Jersey.

Amended by R.2003 d.370, effective September 15; 2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a)

In “New Jersey gross receipts”, inserted “Dividends are mcluded in
New Jersey gross receipts when the recipient’s commermal domicile is
in New Jersey” following 5.

18:7-18.2 Alternatlve mmlmum assessment

(a) For privilege period begmmng on or after January 1,
2002, all New Jersey taxpayers except those enumerated in
N.J.A.C. 18:7-18.3, are required to pay a New Jersey
Corporation Business Tax computed under N.J.S.A. 54:10A-5
or -the alternative minimum assessment, computed under
N.J.S.A. 54:10A-5a, whichever is greater. There are two
methods of determining the alternative minimum assessment.
One is based on New Jersey. Gross Receipts, and the other is
based upon New Jersey Gross Profits.

(b) For privile_ge periods beginning on and after July 1,

2006, the alternative minimum assessment shall be $0.00 -
except for corporations exempt from the corporation business

tax on net income by virtue of the application of 15 U.S.C. §§
381 et seq. (P.L. 86-272). For such taxpayers, the alternative
minimum assessment shall continue to be computed. -

(c) For priyi_lege periods beginning on and after January 1,
2007, a taxpayer exempt from the corporation business tax on
net income by virtue of the application of 15 U.S.C. §§ 381 et

seq. (P.L. 86-272) that files a consent to jurisdiction of the - »

. State to impose and pay the tax pursuant to N.J.S.A. 54:10A-
5 shall have an alternative minimum assessment of $0.00.
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18:7-18.3 Taxpayers not subject to the alternatlve
‘minimum assessment

(a) Corporations that are subject to tax under N.J.S.A.
54:10A-5 but that are not subject to the altematlve minimum

-assessment are:

1.. New Jersey S corporations;
2. Investment companies;

3. Professional corporations organized pursuant to -
N.J.S.A. 14A:17-1 et seq. or a similar corporation for profit
organized to render professional services under the laws of -
another state; or

4. A person operatmg asa cooperatlve under 26 U.S.C.
§§ 1381 et seq.
18:7-18.4 Calculation of the Alternative Minimum
- Assessment

(a) The computation of the Alternative. Minimum-Assess-

~ ment (AMA) based upon New Jersey gross profits is

calculated as follows:

1. If New Jersey gross profits are:

i.  $1,000,000 or less, the AMA based on gross
profits is zero;

ii. Greater than $1,000,000, but not over
$10,000,000, the AMA is .0025 times the gross profits in
excess of $1,000,000, multiplied by the AMA exclusion
rate of 1.11111;

iii. Greater than $10 000, 000 -but not- over
- $15,000,000, the AMA is the gross profits multlphed by
~.0035;

iv. Greater than $15, 000 000, but not over
$25,000,000, the AMA is the gross profits multlphed by
.006; - T

v. Greater than $25,000,000, but not over

$37,500,000, the AMA is the gross profits mult1p11ed by
.007; or

vi. Greater than $37,500,000, th_e AMA is the gross
profits multiplied by .008.

- (b) The computation of the AMA based upon gross
receipts is calculated as follows:

10 If New Jersey gross receipts are:

i. ~ $2,000,000or less, the AMA "based on - gross
receipts is zero;

ii.  Greater than; $2,000,00_0, but not over
'$20,000,000, the AMA is .00125 times the gross receipts
in" excess of $2,000,000, multiplied by the AMA
exclusionrate of 1.11111;

Supp. 7-20-09
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iii. Greater than $20,000,~000, but not over
$30,000,000, the AMA is the gross receipts multiplied
by .00175;

iv. Greater than $30,000,000, but not over
$50,000,000, the AMA is the gross receipts multiplied
by .003;

v. Greater than $50,000,000, but not over
$75,000,000, the AMA is the gross receipts multiplied
by .0035; or

vi. Greater than $75,000,000, the AMA is the gross
receipts multiplied by .004. ' :

(c) For the first privilege period that the taxpayer pays the

4. Example‘l“s:

Example 1. hn affiliated group has 10| corporations.
The total CBT liability of the group is| $23 million.

- Therefore, there would be no AMA liability because the

CBT liability is more than the cap of $20 million.

Example 2. An affiliated group has 10 corporations. The
total CBT liabi?,l’;ity of the group is $7 million, of which the
key corporation’s CBT liability is $1 million. When the
group calculates its AMA liability, the group|discovers that

its total AMA l;lability is $50 million of which $43 million -

is in excess of jits CBT liability of $7 million. However,
because of the $20 million cap and its reduction in the cap
for CBT payments, the group’s AMA liability cannot be

Alternative Minimum Assessment, the taxpayer may select a
computation method = for = the Alternative Minimum
Assessment, based either on gross profits or gross receipts.
Once selected, that method must be employed for that
privilege period, and for the next succeeding four privilege
periods.

(d) The maximum Alternative Minimum Assessment for
an individual corporation for a privilege period is $5,000,000.
For an affiliated group of corporations, the maximum
Alternative Minimum Assessment is $20,000,000. If the
$20,000,000 threshold is claimed by an affiliated group, the
group must name a key corporation to act as a clearinghouse
for adjustments to members of the group.

1. An affiliated group’s AMA tax cannot be more than

more than $13 million ($20 million less the
liability of $7|million). The total tax, pai

group’s CBT
d by the key

corporation, for| itself and the members of the group that

are listed on Form 401 is $14 million. This

s made up of

its $1 million fﬁ key corporation’s CBT liability plus the
$13 million AMA. The key corporation would reflect its
own CBT liability on line 13 of CBT-100, page 1 and the

$13 million ke}‘jl corporation AMA payment

CBT-100, page {1. Each of the other member

would list its Q\l"vn CBT Tliability on line 13

on line 17 of
5 of the group
of CBT-100,

page 1 of its own return. The total amount of| CBT liability
shown on the r‘gitums of the other members of the group is

$6 million. i

Example 3. Ap affiliated group has 10 corr orations. The
total CBT liability of the group is $7 million, of which the

$20,000,000 less its CBT. liability. Form 401 assists
taxpayers in calculating the AMA threshold limit. Form
401, Column C, reflects the CBT liability of each
corporation in the affiliated group, including the designated
key corporation. Form 401, Column D, reflects the amount
of AMA that each corporation in the group would be liable
for in excess of its CBT liability. The total CBT liability is

subtracted from $20,000,000. The resulting amount, if .

greater than zero, is the total AMA payable by the
designated key corporation. Accordingly, if the amount is
zero or less, all corporations are relieved of paying any
AMA. ' : '

key corporation’s CBT liability is $1 million. [f the group’s
excess AMA had been $9 million instead of $43 million (as
in Example 2) the key corporation would be| liable for $9
million AMA since the $20 million cap was| not reached.

The total tax, pall_id by the key corporation, for|itself and the

" members of the i‘group that are listed on Form 401, is $10
million. This is made up of its $1 million in key

corporation’s CET liability plus the $9 million AMA. The

- key corporation would reflect its own CBT ligbility on line
13 of CBT—lOO,] page 1 and the $9 million key corporation

AMA payment on line 17 of CBT-100, page 1. Each of the
other members ’ lof the -group would list its own CBT
liability on line|13 of CBT-100, page 1 of its own return.

2. However, if for some reason an affiliated group does

not elect to include one of its affiliate corporations on Form

~ 401, even though it is part of the affiliated group, then the
AMA cap for that corporation must be calculated
separately and that corporation will not be considered in
calculating the AMA cap for the group listed on Form 401.
The AMA calculation for members of the group may be
computed using either the gross receipts or the gross profits
method. :

3. If it wishes to do so, a group can change the key -

corporation each year to allow a different entity to pay the
AMA on behalf of the group so that such entity will be due
the credit for excess' AMA payments in 2007 when the
credit against CBT is calculated.

Supp. 7-20-09

The total amoun"‘c of CBT liability shown on
the other membéfs of the group is $6 million.

|

e returns of

(e) Ifa taxpayer has a short period return, the thresholds
and caps are prorated. For example, a taxpayer whose
privilege period is|six months shall become subject to tax

under the gross !Iproﬁts method when gross| profits are
$500,000 or greater and under the gross receipts method

when gross receiptls'; are $1,000,000 or more. Similarly, for-an
individual corporation having a six month privilege period,

the maximum alternative minimum tax shall be

for an affiliated gréilp of corporations $10,000,000.
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Amended by R.2003 d. 370, effective September 15, 2003
See: 35N.J.R. 1573(a), 35 N.J.R. 4310(a)
In (d) added 1 through 4. .

18:7-18.5 Alternative Minimum Assessment credits -

- (a) If the Alternative Minimum Ass_essment '(AMA) for a '

taxpayer exceeds the amount of tax computed under N.J .S:A.
54:10A-5 for a privilege period, that excess amount shall be
permitted to the taxpayer as a credit unless such taxpayer is

also entitled to a credit pursuant to N.J.S.A. 54:10A-5b. (for

certam air carriers pursuant to 49 U. S.C. § 40102).

(b) The credit may be carried forward to sub_sequent privi-
lege periods, including periods when the Alternative Mini-
mum Assessment is no longer applicable, during which the
tax pursuant to N.J.S.A. 54:10A-5 exceeds the Alternative
Minimum Assessment provided that:

1. The credit applied shall not reduce the amount of tax
otherwise due to an amount less than the alternative mini-
mum assessment for that period;

2. The credit applied shall not reduce the amount of tax
otherwise due by more than 50 percent and )

3. The credlt applied shall not reduce the amount of tax
otherwise due below the statutory minimum set forth in
N.J.S.A. 54:10A-5(e).

(c) If a corporation having AMA carryforward credits is
liquidated or merged into another corporation, the carryfor-
ward credits are lost to the corporation that does not survive
such reorganization.

18:7-18.6  Gross receipts calculation; agency businesses

industries, cash flow relating to the underlying product is not
considered a receipt of the taxpayer. Using this approach, a
taxpayer in such a business may report as its gross receipts
for Federal purposes fees it receives from its customers. This
methodology enables certain high volume, low margin in-
dustries to achieve an accurate reflection of the1r tax liability
when calculating the AMA: :

1. For example, a professional employer organization
(PEO), which serves as a co-employer with its customers,

may use this “agency approach” in calculating its New Jer-
sey gross receipts. Using that approach, the PEO may re-
port as its gross receipts for Federal purposes the admin-

istrative fees it receives from its customers. The customers’ -

payments of the fixed obligations and costs relating to the
employees, such as wages, taxes and benefits, are then
reported as reimbursed expenses, namely, direct expenses
without profit or indirect cost reimbursement.

2. This approach is also applicable to other entities -

~ such as real estate and insurance agencies, where cash flow
relating to the underlying product is not con51dered a re-
ceipt of the taxpayer.

7-87

SUBCHAPTER 19. FILING FEE PAYMENTS BY
PROFESSIONAL CORPORATIONS

-~ 18:7-19.1 Definitions

The following words and terms, ‘when used in this sub-
chapter, shall have the following meamngs unless the context
clearly indicates otherw1se

“Licensed professmnal” means, and is 11m1ted to, persons

~ rendering professional services in the following professional

capacities: certified public accountants, architects, optome-
trists, professional engineers, land surveyors, land planners,
chiropractors, physical therapists, registered professional
nurses, dentists, osteopaths, physicians and surgeons, doctors

- -of medicine, doctors of dentistry, podiatrists, chiropodists, .

veterinarians and, subject to the Rules of the Supreme Court,
attorneys-at-law :

' “Professmnal corporation means a corporatlon which is
orgamzed under The Professional Service Corporation Act,
N.J.S.A. 14A:17-1 et seq., or a similar act of another state for
the purpose of rendering the same or closely allied pro-
fessional service as its shareholders, each of whom must be
licensed or otherwise legally authorized w1th1n the State to
render such professmnal service.

18:7-19.2 Payment of filing fee

(a) For privilege periods beginning on or after January 1,
2002, each professional corporation filing a corporation busi-
ness tax return that has more than two licensed professionals
shall make a payment of a filing fee of $150.00 for each
licensed professional of the corporation, provided that the

T . payment shall not exceed $250,000.
(a) Under the -applicable accounting principles for several

. (b) Ifa professwnal corporation mcludes non-re51dent pro-
fessmnals some of whom have physical nexus with New
Jersey and some of whom do not, then an apportionment.
methodology for the professional corporation filing fee may
be used, provided that the professional corporation has an

~ office outside New Jersey.

(c) The total apportloned professional corporation fee is

vequal to the sum of:

"~ 1., The number of resident professionals multlphed by
$150.00; plus

2. The number of nonresident professionals with phys-
. ical nexus to New Jersey multiplied by $150.00; plus

3. The number of nonresident professionals without
physical nexus to New Jersey multiplied by $150.00, and
the resulting product multiplied by the corporate allocation
factor of the professional corporation.

()} .'Example: A professional corporation has an office in

‘Washington, D.C. It has 100 professionals in that office.

Three of the attorneys travel from Washington to Newark,
N.J. for a trial. As the result of their legal work in New

Supp. 9-4-07
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Jersey, the firm receives a $1,000,000 legal fee. The profes-
sional corporation’s New Jersey allocation factor for 2002 is
0 property, 0 payroll, $1,000,000 New Jersey receipts over
$10,000,000 receipts everywhere which equals

0+0+1+1
10 10

+4=0.05.

~ The professional corporation fee is calculated as follows:
0 Resident professionals = 0 |

Three nonresident professionals with physical nexus to
New Jersey:

3 x $150.00 = $450.00

- 97 nonresident professionals without physical nexus
97 x $150.00 = $14,500 |
14,550 x 0.05 = $727.50

total of 0 + $450 + $727.50 = $1,177.50 total professional
fee of the corporation for 2002.

(¢) In calculating the number of licensed professionals of
the corporation, a quarterly average is used. All professionals
of the corporation are counted, regardless of the nature of
their relationship to the corporation. They are included
whether they are shareholders, employees, or owners and
regardless of the nature of the licensed professmn that they
practice.

Example 1: A law ﬁrm has eight partners and 16 associ-
ates. It also employs one registered nurse and two certified

public accountants. Since the firm has 27 licensed profession- . .

als, its professional fee payment is $4,050 (27 x $150.00) plus
an installment payment of $2,025 (50 percent of $4,050)
creditable against the succeeding year’s payment.

Example 2: A nursing-home which is a professional corpo-
ration has 10 physicians and 10 licensed registered nurses,
half of which are nonresidents which have no physical nexus
in New Jersey. The professional corporation has a New Jersey
business allocation factor of 50 percent. The professional fee

payment is $2,250 ((5 + 5) x $150.00 plus ((5 + 5) x $150.00)

X 50 percent) plus an installment payment of $1,125 (50 per-
cent of $2,250).

() In the event of a period shorter than a year, the fee and
fee cap may be prorated by months. A fraction of a month is
deemed to be a month.

Supp. 9-4-07
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|
|
i |
18:7-19.3 Installlhent payment

(a) Each profess1ona1 corporation required to make a pay-
ment of the profess‘ onal corporation filing fee, sﬁall on or be-
fore the 15th day of the fourth month of its fiscal year, make
an installment payment of its filing fee for the succeeding
return period. The| |amount of the installment payment is 50

percent of the amount requlred to be paid for| the present

fiscal year.

(b) The amount of the installment payment shall be cred-
ited against the any%unt of the filing fee due for the succeed-
ing return period. If the amount exceeds the fee due for the
succeeding return perlod the excess shall be credited against
the amount for succeedmg return periods.

(c) Ifa professmnal corporatlon dlssolves the corporation
is not required to make a prepayment of the fee| for the suc-

18:7-19.4 Penalty and interest

For purposes of tax administration, the filing fee and in-
stallment payments are subject to the provisions of the State
Uniform Tax Procedure Law, N.J.S.A. 54:48-1 et seq. Collec-
tion of the filing fee and installment payments |shall be en-
forced pursuant to|the terms of that Act, including, without
limitation thereto, penalty and interest and cost pf collection
provisions.
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18:7-20.1- -S corp (;)rations

(a) The followin‘g words and terms, when used in this sub-
chapter, shall have ‘ﬁhe following meanings:

- 1. “Federal S S ation making

_ avalid election qnder Federal law (section 1361 of the In-

_ ternal Revenue Code of 1986, 26 U.S.C. § 1361), to be an
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