
New Jersey Court of Errors and Appeals. 
MILLER l{LTNE, l 

Complainant, I 
and r 

HAMPTON CUTTER, I 
Defendant. J 

On Appeal from t/1e 
Cliw1r·ellor. 

On Bill701· Relief 

Dates of the transaction as alleged in the bill : 

1869, August 10th-Hewitt was the owner of the premises in 

question. 

1869, August 23d-Hewitt mortgages the premises to Garret 

Berrv for $3,000, who afterwards as-

signed the same to Hampton Cutter, 

the def en dent in this suit. 

1869, August 11th-All eged <late O! the first item in Ayres, 

Lufbery & Co.'s lien claim. 

1870, August 1oth-Ayref:, Lufbery & Co. filed a mechanic's lo 

lien against the premises in question. 

1870, October 31st -Ayres, Lufbery & Co. enter a judgment 

upon this lien in the minutes of the 

Umon County Circuit Court for $677. 

r870, October 31st-Alleged General and Special/i . .fit. issued 

no sale was made under this fl. fa. 

1871, April 15th-Ayres, Lufbery & Co. alleged to have as-

signed their judgment to Miller Kline, 

the complamant, who never enforced 

the fi. fa. against the property. ~o 

1873, J\tfard1 18th -Cutter by Berry & Lupton, his solicitors, 

files his bill to foreclose his $3,000 

mortgage, making Ayres, Lufbery & 

Co. parties because they had recovered 

only a gfmrralJ1tdgment against Hewitt , 



and Miller Kline, a defendant, because 
he held a subsequent mortgage upon 
the property in question. 

187 3, July 2 2cl--Cutter gets a decree pro. con. in his foreclosure 
with a reference to a Master, and also 
the amount due to any and all defend-
ants who held encumbrances. 

1873, August 15th-Date of Master's report. 
1873, December 15th-Report filed. 

10 1874, January 17th-Final decree and issue of fi. fa. in the 
foreclosure. 

20 

:rn 

187 4, May 13th-Day fixed for the sale by the sheriff, and from 
time to time adjourned until 

1874, September 15th-On which day the premises were sold 
to Cutter for $1,105. 

187 4, December 24th-Cutter records the sheriffs deed, and 
has been in the possession of the prop-
erty ever since. 

1878, July 19th--On this day Cutter is ruled to show cause on 
a petition filed in Chancery a short 
time previously, why the decree should 
not be set aside or opened, and the 
matter of priorities re-adjusted so as 
to give Kline priority by reason of his 
alleged lien judgment. 

1878, July 19th-Motion was denied by the C'hancellor on the 
ground that the Court of Chancery had 
no right to correct the records of the 
Circuit changing the general judgment 
of the record into a general and special 
judgment. 

Afterwards a motion was made Lefore his 
honor. Judge Van Syckle, to have the 
record of the general judgment recov 
ered by Ayres, L1 fbery & C'o. against 
Hewitt, corrected so that the same 
should be a general ancl special j udg-



ment, which motion was, Sept. 2 rst, 
1878, denied by His Honor, Judge 
Van Syckle, because of the lapse of 
time, and that it would unsettle priori-
ties already adjudicated upon. 

In the proceeding in foreclosure by Cutter, Kline having 
been made a party defendant only because he held a second 
mortgage upon the property and served with a ticket stating 
that fact, wa~ put upon his notice and was bound to answer, 
setting up any other equities if he had them. 111 

VANDERVEER v. HOLCOMB, 2 CE Gr eetl 87. 
AMES v. N. J. FRANKLINITE Co., r Beas. 66. 
EMERY V. DOWNING, 2 

,, 
59· 

Upon the lien claim which was file<l by Ayres, Lufbery & 
Co, there never was made any endorsement thereon of the 
time of issuing the summons. Cutter or his solicitors in 
making search for encumbrances, in ·order to properly foreclose 
the mortgage, undoubtedly found the lien of record, but in 
examining the same to ascertain whether the same had been 
prosecuted, find no notice of the issuing of a summons en - 20 
dorsecl upon the lien claim This is an irregularity which 
might have been corrected before judgment, but after judgmen 1 
and when the rights of other parties as encumbrancers, either 
by mortgage or judgment have intervened, it is not amendable . 

The practice and proceedure under the lien act must be 
strictly pursued as respects rights of third persons at least. 

J.~MES v. VAN HORN, 10th Vrm. 353. 
In James v Van Horn, just cited, the amendment allow -

rng the endorsement to be made was at the trial of the cause . 
Sec also VREELA1'JD v. BOYLE, 8 Vrm. 346. 

In the suit brought by Ayres. Lufbcry & Co. to foreclose 
their lien Cutter was entitled to notice, he was a proper party 

:rn 
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to the lien suit as the owner of the legal estate, a sale under 
the special fi. fa. would have only conveyed such estate which 
Hewitt had in the premises. 

Lien act Rev. 673, § 23. JACOBUS v. MuT. BEN. LIFE 
INS. Co., 12th, C. E. Gr-:en, 615, per Dixon J. 

A court of equity will not correct an error, even in a deed 
or other instrument, where such error was such which by rea-
sonable diligence the party praying correction could have as-
certained. Hence when Kline took an assignment of this 
lien judgment he took only the transcript as entered in the 

IO , f h I . . . rnmutes o t e cout. t was his duty to have exam med the 

20 

record and learned whether the lien was regular, whether every 
step taken was in accordance with the statute, and whether the 
title proposed to be assigned to him was without flaw. If a 
judgment were entered in the minutes of the court, which had 
been entered without th~ issuing of a summons, or the sum -
mons had been served by another person than the sheriff a.ncl 
afterwards assigned, would this court or a court of equity give 
force and effect to such judgment, even though value had been 
paid for it? 

GRAHAM v. BERRYMAN, 4 C. E. Gr ee , 29. 

WALDRON v. 1,ITSON, 2d McCart@or, 120. 

When Kline is summoned before the Master, to whom the 
matters in the Cutter foreclosure had been ref erred, he appears 
with his second mortgage and proves that, he is then said to 
have produced the transcript of the rnec:1anic's lien judgment 
as entered in the court minutes, and the general and special 
writ of fi. fa., which the bill alleges had been issued to and 
placed in the hands of the sheriff of Union county, and claims 

30 in his bill that upon the production of these <locuments before 
the Master, he was entitled to priority over the Cutter mortgage. 
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The Master is called upon to ascertain and report the 
truth of the allegation of the bill, and notwithstanding this 
alleged production of the judgment. the assignment and the 
fi. fa., the Master reported the Cutter mortgage a first lien, and 
as subsequent liens the general judgment recovered by Ayres, 
Lufbery & Co., in their order, and Miller Kline second mort-
gage in its order. 

I submit that the Master was correct in his so reporting, 
and that the bill states the priorities as they occur. Kline was 
not entitled to prove anything and everything which he saw 1 t> 

proper to produce, unless he had answered the bill setting up 
different equities from those which the bill conceded to him. 
By answering he would have given Cutter an apportunity to 
contest his pretensions, and if his lien judgment ·was defective 
he might have then by a timely application to the circuit have, 
perhaps, had 1t then corrected. 

He cannot come into this court at this late day, after 
Cutter has long enjoyed his title and after the court of Chance-
ry has adjudicated upon these priorities and ask for extra or-
dinary relief, especially when the Circuit Court has refused to 20 
correct this so-called lien judgment. Kline was fully notified 
by Cutters bill of what was claimed, he received notice of his 
position as claimed by Cutter. " He was called upon,'' as is 
said by Justice Dixon in Jacobus v. Life Insurance Co., 12th, 
C. E. Green, 623, " to intervene for the defence of his rights 
for that the court which holds in its actual custody the thing 
to be disposed of is about to determine concerning that very 
thing.'' Kline's only right to priority over Cutter·s mortgage 
is based upon this alleged lien judgment. The records of the 
Union ( ·1rcuit show only a general juclg .1.ent which A. L. & Co. 

80 recovered against Hewitt. A. L. & ( o. were made parties to the 
Cutter foreclosure only because they held a general judgment. 
This judgment then 1s the record by which all parties are 
bound. The entry in the minutes of a general and special 
judgment is not the judgment, it is only a memorandum of 
what is going on in ~ourt, it has no other force than that of a 
notice, until the record shall have been maclc up, and by that 



all parties concerned are bound by the record as it is until 
such record is vacated or corrected by the court in which such 
judgment was obtained. 

It was not competent for the Master to receive proof of 
anything except such matters as were stated in the bill. 

If Kline had sold the premises ur1cler the special fi. fa. he 
could only have sold the estate which Hewitt had in the property 
at the time of the alleged lien judgment. If the court should 
pronounce this lien judgment ·sound and give priority to it, 

1 O still it can only give Kline such priority as against Cutter's 
mortgage (Cutter not being a party defendant to the lien pro-
ceeding) as to allow him to sell the equity of redemption which 
Hewitt ha<l at the time of the proceeding upon the lien claim. 

JACOBUS v. MuT. BEN. LIFE INs. Co., 12 C. E. Gr 
627, per Dixon J. 

Emv ARDS v. DERRICKSON, 5 Dutch 468. 
RomNS v. BUNN, 5 Vr., 322. 

But I submit that the whole case made out by the com-
plainant's bill shows laches and culpable negligence, which, aflcr 

20 this lapse of time, do not entitle Kline to a stan<ling in court. 
On the I 5th of April, 187 I, I\line claims to have become 

the owner of the general awl special judgment alleged to have 
betn recovered by A}Tes, Lufbery & Co. by an af·signment frorn 
them; he never took any steps to enforce this judgment, but 
on the :r3th clay of November, 1869, took a secon<l mortgage 
upon the premises in question from Hewitt, with foll notice by 
the record of the existence of the Cutter mortgage. So matters 
reste<l until Cutter files his bill to foreclose his mortgage, making 
Kline a party- becat!se, as :.llegecl in his bill, he held a secon<l 

;30 mortgage. He is summoned to appear before the Master, and 
produces his mortgage, together with h1s alleged transcript 
from the minutes of the Union Circuit and the general ancl 
special fi. fia., ( which shows that he mu~t have bad personal 
possession of that writ by some means une:~plainccl. 1 • The 
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report of the Master is not made until August 15th, 1873, and 

is not filed until December 15th, 1873, and the final decree is 

not made until January 17th, ·187 4. 

During all that interval there is no inquiry made of the 

Master or the complainant 's solicitors as to how the report 

fixed his priorities, so that if they were not what he supposed 

them, he might have excepted to the report. After execution 

is issued in this fo·eclosure, and regularly advertised by the 

sheriff, an interval of four months, he takes no pains to inform 

himself of the day of sale by sending to the sheriff for infor- 1 O 

mation, or taking a Union county paper, but by his bill states 

that he did not attend the sale and did not hear of it until lollf/ 

(~/'ta Cutter ha rl obtained his <leed, when he (no date fixed) 

applied to the sheriff for his money, which he supposed he 

was entitled to, as the proceeds of the sale, when, for the first 

time, he learned that the sheriff: by writ of fi. fa., was directed 

to pay Cutter first. 

An interval of over four years now elapses before anything 

is clone to correct the alleged error. 

In the meantime ( but no <late fixed) Mr. Lupton, who ~O 

was Cutter·s solicitor in the foreclosure, appears to have applied 

to Cutter to con \·ey this property to Kline, or pay Kline s 

alleged prior lien. This must have been after I-line ha<l made 

the discovery at the sheriffs office ; certainly it clicl not take 

Cutter four years to consult counsel as to this proposition and 

ta!·e advice as to his rights. 

Mr. Lupton, in his affidavit, says : ·' That as soon as the 

same was known to deponenfs said firm the knowledge of the 

same was comnrnnicate 'l to the saicl Hampton Cutter." 1 f 

this lien judgment was offered in evidence and the general and :w 
special fi. fa. thereon, why clicl he not know it when the Master 

was making his report? 

On July 19th, 1878, the first proceeding 1s taken by peti-

tion ia the court of l hancery to have the sale set asic!e, the 

decree opened anci priorities re adjusted, which tbe Chancellor 

refused to clo. on the ground that he has no power to correct 

t'.1 c judgment o · the Circuit Court sn as to make a special 

' 



judgment out of it, and relegates the matter to the Circuit 

Court for correction before he can allow the prayer of the 

petition. 
A mot10n is made before the Circuit Court to correct this 

alleged error in the judgment, which is for prudential reasons 

denied. 
This bill is then filed, setting up the same facts as alleged 

in the petition. 
In the meantime, and during all these years of delay, CuL 

10 ter supposing that he has a complete and undisputed title to 

the property as against the world, puts improvements upon the 
property, and pays taxes and water rates upon it. 

20 

If this title is not perfect then there is scarcely a title 
made by operation of law that will stand the test. 

Kline, by his own negligence, even if his lien judgment 

was in every respect regular, and unimpeachable as such, bas 
put himself in such a position with reference to Cutter ·s rights 
as to stand debarred of all rights before this court. 

CARPENTER V. M.ucm-IOPE, 2 1Icl~""23. 

PARKHURST v. STOREY, 3 Stock., 233. 

SMITH V. DUNCAN, I C. E Gr., 240. 

HAGGERTY V. MCCANNA, 10 C. E. l7tl,;-48. 

DILLET V. KIMBALL, IO C. E. Gr., 66. 

VOORHEES V. MURPHY, 11 C. F. Gr., 434 . 

CooPER v GALBRAITH, 4 Zab., 219. 

MILLER v. HILD, 3 Stock., 25 . 
GRAHAM V. BERRY,\1AN, 4 c. E. Gr., 29. 

G. R. LINDSAY, 
Counsel with Appellant. 
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In Court of Errors and Appeals. 

Bet.ween I 

HAMPTON CGTTEH, / 1n Appeal 
Appellant, . f t 7 ),- rom ·,1e 

and 
I C?wncdlor. MILLER KLINE, I 

Appe11ee. J 

POINTS OF APPELl.EE. 

The appellee asks to be relieved from conse-
quences of a mistake, 

Relief will be given unless equity forbids. 

Story's Equity, sec. J6;t 
Loss vs. Obry, 7 C. E. G., 52. 

(Cited by Chancellor.) 

In t.hi::, case the equities are all with tlH-' appeJ 
lee. 

The appAllee offers to place the appellant in the 
same position he held before property was sold. 

10 

20 

30 

The proceedings in the lien claim prior to the 40 
entry of the judgment c~rnuot be inquired into in 
this action. 

Jndgnwnts <>annot be attacked in <>ollateral pro-
ceedings. 





Even if proceedings could be inq niretl into, the 
error r,an be amended. 

James vs. Van Horn, 10 Vr., 353. 

.Norn:. but the builder can object to the error. 

Idem. 

Lt cmmot be urged in this ease that appellant 
took his mortgage relyjng on the mistake in the le-
gal p1·o<·eedings to set aside lien claim, for the mort-
gagP wns given nearly a year bAfore summons ,vas 
i:-:fmed. 

See case, page 10. 

IV. 
The ff,t'l~,H,t,t'!" has not forfeited his claim through 

lncl1P:-;. 
As ~oon as mistake wa,s <l.iscovered he made earn-

«--'St efforts to have it corrected. 

See case pp. 15 and 16. 

VAIL & WARD, 
Counsel /or Appellee. 

10 

20 

40 





In Court of Errors and Appeals. 

Between I 
HAl\IPTON Curnm, 

A.ppellont, 
and 

/ 1n Appeal 

~f;·om the 

I Olwncr:llor. MrLLER Ku NE, j 

.tlppellee. J 

POINTS OF APPJ~Ll~J~E. 

The appellee asks to be relieved from conse-
quences of a mistake. 

Relief will be given unless equity forbids. 

Story's Equity, sec. 16H. 
Loss vs. Obry, 7 C. E. G., 52. 

(Cited by Chancellor.) 

In this case the equities are all with the appel 
Jee. 

The appel1ee offers to place the appel1ant in the 
same vosition he held before property was sold. 

II. 

10 

20 

30 

The proceedings in the Jjen claim prior to the 40 
entry of the judgment. cannot be inquired into in 
this act ion. 

J nclp:mPnts cannot be attar ked in roll a tPra 1 pro-
c :.eclings. 

I 
I 

I 
I 
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III. 
EvPn if proceedings could he inq nfrecl j11to, the 

f'nor ran lw amended. 

JamPs vs. Van Horn, 10 Vr .. :-353. 

N onP hut the huHder can objert tn the error. 

Id1-m1. 

JI <·:mnot be urged in this case that appellant 
took his mottgage relying on the mistake in the le-
ga 1 pmc'PP<lings to set aside lien elaim, for the mort-
gagP was given nearly a year bPfore summons was 
issnPtl. 

See ease, page JO. 

IV. 
The appellee has not fol'feited hi8 claim through 

lnchAs. 
~\..s /-:loon a<:1 mistake was discovered he made earn-

est efforts to havP jt eorrected. 

See case pp. 15 and 16. 

VAIL & \\TARD, 

Counsel for Appellee. 
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L. s. IIYRR, Pr lntPr, 119 and 121 Main flt., Rahway, N. ,T. 

New JerseyCourt of ErrorsandAppeals. 
IN CHANCERY OF NEW JERSEY. 

To f/,p HONORABLE THEODORE RF~Yo~. ( 'l1111u·dlor r!f' tl1P 
,i....·trrte nf New .J1,1·sr'y. 

Humbly compb.ining, showeth unto your Honor, your 
orator, 1Tillcr Kline, of the county of Hunterdon and State 
of New J rsey. 

That on the tenth clay of August, in the year eighteen 
hundren and sixty nine, one John T. He•vitt was the owner of 
certa;n lands and premises in the city of Rahway, in the 
county of Union, in this state, describecl as follow.; : 10 

Beginning at a point on the northerly side of Clinton 
street, fifty-two feet, more or less, in an easterly direction from 
the point where the easterly line of Georgia street intersects the 
northerly line of Clinton street; thence running in a northerly 
direction on a line of 1.:tnds of l\'Ir. Orgie one h 1111clrecl feet to 
lands of Andrew J. Ritter, and at right angles with Clinton 
street ; thence in an easterly direction ancl along lands of said 
Pitter, and p:irallel with said ( 'linton street twenty-five feet to 
other lan<ls of said John T. Hewitt; thence southerly in a 
line at right angles with said , ·1inton street, and along · saicl 20 
other lands of said Hewitt, one hnnclred feet to the said north -
erly line of said Clinton street; thence along the said line in a 
westerly direction twenty five feet to the place of beginning; 
being a lot twenty five feet in front ancl rear. in width. by one 
hundred feet in depth 

That as such owne ·r the said John T. Hewitt afterwards 
became indebted to John R. Ayres. John H. Lufberry, and 
Thomas 11. ~Ltrtin, partners traclin 6 under the firm and nJme 
of Ayres, Lufl>erry & ( 'o., for lumber and 1naterials frirnishcd 
and delivere I to s::ud John T. Hewitt by the said firm of .Ayres. :rn 
Lufberry & Co. for the erection and construction of a ccrtam 
building up ::m the said above described premises. 

That afterwards to wit : on the tenth day of August. in 
the year_\, D. eighteen hundred ancl seventy. the said John R. ! 

I 
C 

l 
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.lyres, John H. Lufherry. and Thorn:is :\L :\L:irtin. nnder and 
by virtue nr :in :id of the I .egislature entitbl "An Act to 
secure to mechanics and others payment for their lab.or and 
materials in erecting any building,'' filed a mechanic's lien in 
the office of the Clerk of the county of Union, against the 
premises above described, ::i.nd against the building erected 
thereon. 

That at the time of the filing of the said bill the said John 
T . Hewitt was still the owner of the sai<l premises. 

10 That in the saicl lien claim the said John T. Hewitt was 
described as the builder and the owner of the said premises . 

That in the bill of particulars contained in said lien claim , 
the date of the first item of the materials furnished to the said 
Hewitt was the eleventh day of August, in the year eighteen 
hundred and sixty-nine, as will more fully appear by aft inspec -
tion of the said lien claim now on file in the Clerk's office of 
Union county, and to which, for greater certainty, your orator 
begs leave to refer; that on the tenth day of August, eighken 
hundred and seventy, a summons was issued out of the Circuit 

20 Court of U11ion county, upon the said lien claim acconling to 
law. 

Thiat afterwards, to wit : on the thirty -first clay of October, 
A . D. eighteen hundred and seventy, judgment was duly en-
tered upon saicl lien claim in the book of minutes of the said 
Circuit Court by the said plaintiffs, against the said defendant, 
for the sum of six hunclrcd and seventy-seven clollars darn:igec; 
ancl costs. 

That the said judgment was entered as general against 
the said defendant, ancl ··special·, as aga.inst the property 

:10 mentioned and described in saicl lien claim. 
That on the said thirty -first day of October, eighteen 

hunclrecl ancl seventy, the date of the entry of said juclgn1ent, 
a certain " special·, writ of ficra. facias was issued out of the 
said Circuit Court of the county of Union, comrna.nding the 
Sheriff of said county to make the amount of s:iicl judgment 
together with the execution fees or the said Sheriff out of the 
buildings ancl the Janel mentioned and described in said lien 
claim and s::i.icl judgment 

That on the fifttenth clay of April, A. D. eighteen hun-
'1-0 clren and seventy-one, the said John R. Ayres, John H. Lufbery 

and Thomas M. Martin , the said plaintiffs, assigned by a cleed 
of assignment under their hands ancl seals. dated on that day . 
the saicl judgment unto your orator. 



() .. 
Th:it \ nm OJ :i.tor is still thf' m, ·nrr o,· said judgment. and 

that no part of the-- sarne has ever beell paid or satisfied u11to 

yonr orator. 
Ancl your orator further shows. tha.t on the twenty third 

day of August. A. I l. eighkcn hundred ancl sixty nine, the 

said John 'J'. I L: witt and :\lary, his wife. hy writing under their 

hands and seals. mortgaged the said lands and premises men -

tioned and described in said lien claim, and the judgment en-

tered thereon to one (~arret Berry, to secure the payment of 

three thousand dollars in one year from the date thereof with 10 

interest at and after the rate of seven per cent. per annum ; 

that said mortgage was duly ac:knowleclged by the said J olm 

T. Tr ewitt and Mary , his wiCe, and afterwards, to wit : on the 

twenty seventh day of August, A. 1 ). eighteen hundred and 

sixty-nine, was duly registered in the Clerk's office of the county 

of Union; that the said Garret Berry afterwards assigned said 

bond and mortgage to one Hampton Cutter. 

Your orator further shows, that on the eighteenth clay of 

1farch, in the year eighteen hundred arnl seventy-three, the 

said Hampton Cutter tiled a bill in this court for the purpose 20 

of foreclosing his said mortgage; that your orator wns made a 

party tlef end ant to saitl bill; that upon the twenty-seconcl day 

of July in the year eighteen hundred and seventy-three the 

said f I arnpton Cutter obtained a decree pro confesso against 

all of the defendants on saicl bill, and a reference was made to 

a i\Taster to ascertain and report the amount due to the s.1.id 

complainant. and also the amount due to any or all of the 

defendants who hold encumbrances upon or against the prem -

ises mentioned and described in said bill, of the said c:omplain-

ant ; that your orator was duly summoned before said Master :10 

and appe ,reel before him in per~on and produced before the 

said .\.faster a c:ertified copy 01 the said lien claim ancl the 

judgment entered thereon 111 the hook of minutes of the said 

Circuit Court of Union county, together with a ce,tifiecl copy 

nf the special writ of fiera. facias issued upon said judgment, 

and the (leecls of assignment of the s~ucl judgment from the 

said John R.. ,\yers, John H. Lufbcrry and Thomas !\I. .\.farti1\ 

partners. &c., to your orator. 
Your orator further shows that said complainant also pro 

d need and proved before said Master his bond and mortgage ,ID 

and assignment on his said bill mentioned. 
Vonr orator further shows, that an inspection of the lien 

claim and judgment produced and proved by your orator before 
I 

I 

I 

I 
\ 
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the said Master, and a like inspection of the bond and mort-
gage shows that the judgment of your orator was a prior lien 
upon said premises to the mortgage of the said complainant, 
and was entitled to priority of payment by virtue and author-
ity of the said act of the legislature, under which said lien 
claim was filed. 

Your orator further shows, that although said judgment 
was duly entere~l in the book of minutes of the said_ Circuit 
Court in strict accordance with the directions and requirements 

1 o of said act of the legislature, so as to make the said Judgment 
a prior lien and encumbrance upon said described premises to 
any mortgage, judgment or other lien that might be placecl · 
upon said premises subsequent to the date of the furnishing 
of any of the materials mentioned anc1 set forth in the bill of 
particulars, attached to and forming a part of the said lien 
claim (and to which record for greater certainty your orator 
begs leave to refer) yet the Clerk of the said county of Union. 
in enterlng the said judgment from the said book of minutes 
into the proper record book of judgments of said Cirruit 

20 Court for said county, entered the same only as a general 
judgment against the said John T. Hewitt, so that it woulcl 
appear from an examination and inspection only of said hook 
of judgments, that said judgment became a lien and encum 
brance upon said premises only from and after the date of the 
entry of said judgment. 

Your orator further shows that at the ti1nc of the assign_ 
m~nt of the said j uclgment hy the said John Lufberry and 
Thomas M. Martin to your orator, the said judgment had not 
been entered ancl recorclecl by the said Clerk of Union county 

!30 from the said book of min utcs of the said Circuit Court to the 
said record book of judgments, ancl that your orator had been 
able to inspect only the entry in the said hook of minutes, and 
that no subsequent inspection anc1 examination of the record 
of said judgment was made by your orator, except at the time 
and under the circumstances herei -1after set forth, and that 
your orator hac1 no knowledge or information of the mistake of 
the said Clerk in the entering of saicl judgment in the recorcl 
books of judgment, until alter the sale of the saicl premises 
under and hy Yirtue of a decree of foreclosure upon the said 

4 0 mortgage of the said Cutter, as hereinafter mentio1wcl. 
And yonr orator further shows, that after the proYing of 

the lien claim and the said judgment before the said Master. 
your orator believing that the said report of the Master would 
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give to tlw s1.id jndgrnent priorit 1 over the mortgage or the 
saicl Hampton Culler, and that a fmal decree would be entered 
upon said report directing that the said premises should be 
sold, and that out of the procee(ls of the said sale your orator 
should be first paid the amount of the saicl juc1g:nent, ancl that 
the said mortgage should be secondly paid, no inspection or 
examination of the said report, or of the final decree entered 
thereon was made by your order or by any one for your orator 
or on his behalf. 

And your orator further shows, that afterwards the said 10 
).faster made his report to this court, that said report was clatecl 
the fifteenth <lay of August, A. D. eighteen hundrc<l ancl 
seventy-three, ancl was filed on or about the fifteenth clay of 
December in saicl year. 

Ancl your orator further shows, that the saicl Master re-
ported that the said mortgaise of the said complainant was 
macle ancl executed and also registerecl prior to the registry of 
the mortgage, and of the obtaining of the judgments helcl by 
the various clefenclants in_ the complainants' said bill of com-
plaint namecl, and was entitled to priority of payment, anc1 20 
that the said judgment so obtained by the sai<l John R. Ayres 
and others anc1 assigned to your orntor was entitled to be 
secondly paid. 

And your orator further shows, that ur,on the filing of the 
said Master's report a final decree was entered thereon against 
all of said defendants 111 said bill mentioned, that said decree 
was entered on or about the seventeenth day of January, A. 
D. eighteen hundred and sevtnty-four, and that thereupon a 
writ of fieri facias was issued out of this court directed to the 
Sheriff of the county of Union commanding him to make sale :10 
of the bncls and premises tl1C'rein described, and out of the 
proceeds thereof, to pay in the first place to the said Complain . 
ant, the amount clue upon his said mortgage, with interest and 
costs, and in the second place to pay to orator, the amount due 
upon his said judgment, all of which will more iully appear by 
reference to the Master's Report. Fir1al Decree ancl writ of ficri 

· facias now on the files of this court. ancl to which your orator 
prays leave to refer. 

And your orator further shows, that by virtue of the pow_ 
er and direction of the said writ of fieri facias, the said ShcrifCrn 
of the said county of Union, duly advertised the saicl property 
for sale on the thirteenth day of May, A. n. eighteen hnnclrecl 
ancl seventy-four. at the ( 'omt Honse in the city of Elizabeth-
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at the hour of two o'clock in the afternoon, arnl that said sale 
was from that elate, from time to time, publicly adjourned by the 
said Sheriff, until the sixteenth day of September in said year, 
at which term, and at the place aforesaid, the said Sheriff dic1 
offer the said property for sale, and the said Hampton Cutter 
offering the sum of eleven hundred and five <lollars, and no one 
bidding as much or more, the said premises were struck off and 
solcl to the said Hampton Cutter, and that a deed of convey 
ance of said premises was afterwards made by the said Sheriff 

10 to the said Hampton Cutter. and that the said deed was cluly 
recorded in the Clerk's Office, of the county of Union, on the 
twenty-fourth clay of September, A. D. eighteen hundred anc1 
seventy-four, in book ninety-two of cleecls for saicl c:rnnty, on 
pages 57 2, &c., as by reference thereto, wi11 more fully appear. 

Your orator further shows, that the price bicl hy the said 
Hampton Cutter for said premises, was insufficient to pay and 
satisfy the amount, which the saicl Sheriff was commanclccl to 
pay to the sairl complainant upon his said mortgage, ancl 
further shows, that the said compl~inant, upon receiving his 

20 said deed from the said Sheriff, entered into the full ancl unin_ 
terruptecl use and enjoyment of the saicl premises, an<l has con 
tinned in the full use ancl enjoyment of the sJicl premises to the 
present time, and has taken all of the rents ancl profits ancl is -
sues thereof, and applied them to his own use. 

Ancl your orator further shows, that your orator clicl not at-
te11(1 the sale of the said premises, and clicl not hear of the saicl 
sale of the premises to the said Hampton Cutter, until long af 
ter the said Hampton Cutter had olJtainecl his cleecl from tl1e 
said Sheriff, and placed the same on record ancl that upon hcar -

!10 ing of saul sale, upon appli<:ation to the Slwriff for the amount 
of said juclgrnent, 

Your orator learned, for the first time, that the said Sheriff 
was hy the said writ of fieri facias, comrnandecl to pay the said 
complainant before making payment to your orator. 

And your orator further shows, that after hearing of the 

5ai<l sale, your orator, frequently by himself and his solicitors, 
applied to the said Hampton Cutter, and requested him either 
to pay unto your orator, the amount clue on saicl judgment out 

. of the amount paid by said Cutter for said premises, at the said 
.1() sale by the said Sheriff, or else to convey the said premises to 

your orator, your orator offering upon his part, to pay to the 
said Hampton Cutter, the full amount of money paid by him 
to the Sherif{ for the costs ancl Sheriffs fees. with lawful inter-
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est thereon, together with all taxes, assessments and expenses, 

that the said Cutter might have paid for, and on account of 

said premises, upon the said Cutter accounting to your orator 

for all the rents, issues ancl profits which the saicl Cutter might 

have recf'ivecl from said premises. 
Ancl your orator well hoped that the said Hampton Cut-

ter woulu have complied with such reasonable requests of your 

orator, as in equity and good conscience, he ought to have 

clone. 
Dut now, so it is, may it please your Honor, that the saiLl 10 

Hampton Cutter, combining and confederating with divers per 

sons, at present unknown to your orator, but whose names, 

when cliscoverccl, your orator prays may be inserted herein. 

with apt words to charge them as parties defendants hereto, 

ancl rnntriving how to injnre ancl aggrieve your orator in the 

premises, absolutely refuses to comply with the reasonable re-

quests, the said Hampton Cutter pr~tencling that the said judg-

ment of your orator was only a general judgment against the 

said John T. Hewitt, and was only a lien and encumbrance 

upon the lands and real estate of the saicl John T. Hewitt, ~O 

fron1 the elate of the signing of the said judgment in the Cir-

cuit Court of Union county, ancl that the said judgr:~ent was a 

hen and encumbrance upon the saicl premises, subsequent to 

the lien arnl encumbrances of the mortgage of the saicl Hamp 

ton Cutter, whereas your orator charges the contrary to he true, 

and that the said judgment by virtue of the autl1ority, ancl pre-

vious of the said act of the legislature, entitled an ".\ct to se-

cure to mechanics and others payment 1or their labor and ma-

terials in erecting any building," from ancl after the signing 

thereof became, and remained a lien and encumbrance upon :10 

s:1icl lancls and the buildings erected thereon, from and after the 

said eleventh clay of August, in the year eighteen hundred ancl 

seventy nine. 
All which actmgs, cloings, and pretences of the said clcfcncl-

ant, are contrary to e(]uity and good co1:iscience, ancl tencl to 

the manifest wrong, injury, and oppression of your orator. 

In tender consideration whereof, ancl for as much as your 

orator is without adequate remedy in the premises by the strict 

rules of the common bw, and can only obtain relief in this 

honorable court, where matters of this nature are properly ,I() 

cognizable and relievable. 
To the ewl, therefore, that the said Hampton Cntter and 

his confcclerates, when cliscovcrecl, mar to the best ancl utmost 



of their respective knowledge, rernemhrance, information and 
belief, full, true and perfect answer make to all and singula1 
the matters aforesaid without oath and as fully and particularly 
as if the same were here repeated, and they and each of them 
distinctly interrogated thereto, and that the said Hampton 
Cutter may be c1ecreec1 to pay to your orator out of and from 
the proceeds of the saicl sale the full amount of your orator's 
said judgment, with lawful interest thereon, or that the saicl 
Hampton Cutter may be decreed to convey to your orator the 

1 o sai<l premises upon your orators paying and satisfying to said 
Cutter the full amount of the expenditures made by him for 
costs, Sherift's fees, taxes, assessments, repairs, or for any other 
purpose whatever, upon said premises, the said Cutter account-
ing to your orator for all the rents, issues and profits of said 
premises from the elate of the purchase of the same by the 
said ( 'utter to the present time. 

And that your orator may have such further or other re_ 
lief in the premises as the nature of the case may requirr, an(l 
as shall be agreeable to equity and good conscience. 

20 May it please your Honor, tl1e premises consiclerccl to 
grant unto your orator, the State's \Vrit of Subpcena. issuing-
out of and under the seal of this Honorable Court, to he cli_ 
rectecl to said Hampton Cutter, commanding him by a r.erU1in 
day, and under a certain penalty therein to he expressed, to he 
and appear before your Honor in this Honorable Court, then 
and there to answer all and singular the said premises, and to 
stand to, abide by, ancl perform such onler ancl decree therein, 
as to your Honor shall seem meet, ancl shall be agrceal>le to 
equity and good conscience. Ancl your orator, as in cluty 

:10 bound, will ever pray, &c. 

B. A. VA1L, of Counsel. 
A true copy-G. S. DURYEE. Clerk. 

V\IL & WARD, 

Sols. of Cornplt. 

IN CHANCERY OF NF\\' JEPSEY . 
11ILLER KLINE, 

Complainant, 

-10 lIAMPTON C~f ;:,fen,lant. J 011 1/i//, ,tf'. 

The answer of Hampton Cutter, the defendant in the 
'.lbove stated cause. to the complainant's hill of compbint: 

r-:-



This defendant. now, ancl at all times, saving and reserv-
ing unto himself all and all manner of advantage of exception 
to the many errors, untruths, uncertainties, anJ othe1 imper-
fections in the said bill of complaint contained for answer there-
unto, or unto so much thereof as this defendant is advised is 
material for him to.make answer unto, he answers and says-

That he admits, that the said John T. Hewitt, on the day 
and year specified in the bill of complaint, was the owner of the 
lands and premises as set forth in the bill of complaint. 

And this defenJant fu1ther answering says, that he has no 10 
knowledge or information, sufficient to form a belief, whether 
on the day ancl year alleged in saicl bill of complaint the said 
J<?lm T. Hewitt became indebted to the said firm of Ayres, 
Lufberry & Compc:1.ny, for lumber and material, for the con-
struction of the building upon the said premises, and he there-
fore leaves t:1e said complainant to make such proof of such 
fact as he may be advised is necessary, proper, and material to 
be made, and to this Court meet and proper. 

And this defendant further answering admits, that on the 
clay and year, as alleged in the said bill of complaint, the said 20 
f1 ·m or Ayres, Lufberry & Company, filed in the office of the 
Cler:< of the county of Union, a document purporting to be a 
mechanics· lien, for material furnished pursuant to the said en-
titled act as q noted in complainant's bill, but whether the said 
rnJ.tC'rials were furnished for the buiiding upon the premises 
now owned by this defendant, clefenclant leaves complainant 
to make such proo1· of as he may deem important ancl neces-
sary, ancl as to this Court shall be deemed meet and proper. 

And this defendant says, that he has no knowledge or in-
formation sufficient to form a belief, whether on the tenth day HO 
of August, one thousand eight hunclrecl and sixty-nine, as al 
lPged in the bill, or at any time thereafter. a summons was is-
sued upon the saiJ pretended lien claim, [or that there is no 
endorsement by the Clerk upon such lien claim of any time of 
issuing a summons thereon. as hy law the same was required 
to be. 

And this clefenclant further answering admits, that on tlie 
thirty-first day of October, one thousand eight hundred and 
seventy, the said firm of Ayres, Lufberry & Company recovered 
in the Union County Circuit Court a judgment against the said 4 o 
John T. Hewitt, for the sum specified in the bill of complaint, 
but he denies that the sairl judgment so entered against the 
said Hewitt was both a general and special judgment as al-



leged m said bill, for that the record of said judgment shows 
no such fact. And this defendant denies all knowledge of 
what may be contained in the book of minutes of the Circuit 
Court of the county of Union, concerning said judgment, for 
that the final record of said judgment is not a judgment both 
general and special, but only a general judgment, recovered on 
the day and year aforesaid by the said firm of Ayres, Lufberry 
& Company against the said John T. lJ ewitt for the sum afore -
said. 

10 And the defendant further answering says, that he has no 
knowledge or information as to whether as alleged in the bill 
of complaint a general and spec al writ of fieri facias was issued 
out of the Circuit Court of the county of Union, at the time 
specified in the complainant's bill or at any other time, or 
whether on the day and year as alleged in the said bill, the 
said firm of Ayres, Lufbcrry & Company assigned the said 
judgment to the complainant, or whether complainant is still 
the owner by assignment of the saicl judgment, and be there-
fore leaves the complainant to make such proof of such alleged 

20 fa
cts as he may ceern advisable, and as to this Court may seen1 

meet and proper. 
And this defendant admits, that on the day and year set 

forth in the complainant's bill, the said John T. Hewitt a1Hl 
Mary, his wife, mortgaged the said lancls and premises to Car -
ret Berry, to secure the sum of tl1ree thousand dollars in one 
year from the said date, and that the saicl mortgage was on the 
twenty-sev;;nth day of . \ ugust, one thousand eight hundred an<l 
sixty-nine, registered in the office of the ( 'lerk of the county of 
Union and afterwards assigned by the saicl Garret Berry to this 

30 defendant. 
And this defendant admi.ts that on the day and year set 

forth in the complainant's bill, he filecl by Messrs. Berry and 
Lupton, bis solicitors, his bill in this Honorable Court for 
the foreclosure of his said mortgage, in which bill ~bis defend -
ant alleges that the said Miller ~line was macle a party cle 
fendant because he held a second mortgage upon the said 
premises, and not by virtue of his being the owner of the af"ore-
s1id alleged mechanics' lien judgment claimed in complainant's 
said bill, and that at the said time that this defendant filed his 
said bill to foreclose his said mortgage, the said firm of .\ yres, 

40 Lufberry & Company, whom complainant claims are his as-
signors of said alleged lien judgment , were macle parties de_ 
fendant to the sai<l suit , because as allege d in saicl b111 th ey 
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had recovered a general judgment against the said John T. 
Hewitt. 

And this defendant admits that at the time set forth in 
complainant's sai<l bill he obtained a decree pro confesso 
against all the defendants named in his said foreclosure bill, 
and that thereupon a reference was made to a Master to ascer -
tain and report the amount due to this defendant, as com-
plainant in said bill, and also the amount due to any and all 
the <lefedants who he'd encumbrances upon or against the 
premises mentioned and described in this defendant's said bill 10 
of complaint, and to ascertain and report the priorities of the 
complainant, and the sai<l several defen<lants who were parties 
to said procee<ling in foreclosure, and that the said Master 111 

reporting to this ~ourt such priorities reported them accorc1ing 
as they were shown ancl allege<l to exist in defendant's said 
bill. 

. \ncl this defendant further answering admits, that the com 
plainant was summonecl to appear before the Master to whom 
by the interlocutory decree in defendant's said proceeding in 
foreclosure the matters and things m said foreclosure were re- 20 
f ~r:-e 1, but this defendant is unable to say what proof of said 
alkg~d claim c Jmplainant produceJ before said Master, and if 
such matter i:::-important, this defendant leaves compl 1inant to 
nnke such proof thereof, as he shall be advised is necessar _,· 
and important, an ~l which, to this Court may seem meet and 
proper. 

And tl11s clefendant denies that the said pretended lien 
chirn, which the C:)a1plainant preten rls to hold, has any priority 
over the mortgage, whicn this <lefendant held upon the said 
premises, and which, as aforesaid, he foreclosed. HO 

.-\n l this defen hnt further answering clenies that the 
Clerk of the county of Union, m::1de or committed any error or 
mistake in making up the final record of the said judgment 
recovered as aforesai<l by the said firm of Ayres, Lufberry & 
Company against the said John T. Hewitt, and this <lefendant 
further rlenies that at the time of the pretended assignment of 
the said j u<lgment to complainant, that the said judgment had 

1
, not been entered of recorJ by the Clerk of the county of Union, 

in the recorcl book, as allegecl in complainant's hill of com-
plaint. 4 O 

And this defendant further answering admits that the said 
Master to whom the matters and things contained in his saicl 
bill to foreclose his said mo:·tgage were referred, reported upon 
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the priont1es of the several parties to defendant's said bill to 
foreclose, in the manner set forth in complainat's said bill, 
which several findings of the said Master, this defendant avers 
and maintains were, in all things correct by dates and records, 
and that no error or mistake was made in the matter of saicl 
Master's report, as to priorities and the rights of all the parties 
to the said bill of foreclosure. 

And this defendant further answering admits that after the 
filing of said Master's report, such subsequent proceedings were 

10 had, that afterwards, and on the day set forth in complainant's 
bill, the Sheriff of the county of Union, struck off and sold to 
this defendant, the premises aforesaid, for the sum aforesaid, 
and delivered to this defendant, a deed for the said premises, 
elated as aforesaid, and recorded in the Union county Clerk's 
office, in the book and page aforesaid, and that ever since the 
delivery of the said deed to this defendant, this defendant has 
has had and enjoyed the possession of the said premises, and 
has been in receipt of the rents, issues, and profits of said 
premises, as he lawfully might. 

20 And this defendant further answering alleges that some 
time rn July, eighteen hundred and seventy eight, 1 the precise 
time not being known to defendant l , the said complainant filed 
a petition in this Court, setting forth the same state of facts :i.:; 

he now sets forth in his bill of complaint, praying that the said 
final decree in defendant's foreclosure proceedings might be 
opene<l, and the enrollment thereof set aside, and that the re -
port by the said Master might be corrected, and complainant's 
judgment might be decreed to be a first lien upon the saicl 
premises, ancl that this defendant might be decreed, either to 

30 pay unto complainant, out of the amount bid by him at the 
said sale, or else to convey to complainant, the premises in 
question, &c., and that thereupon, such proceedings were had 
before his Honor, the Chancellor, upon such petition, and the 
affidavits thereto annexed, that the Chancellor refused to grant 
the relief asked for by the said petition, on the ground, that the 
Court of Chancery had no power to correct the judgment of 
the Circuit Court and make the same general and special when 
the record showed the said judgment only to be a general 
judgment, and thereupon afterwards. and some time in the 

40 month of July, eighteen hundred and seventy -eight, as near as 
defendant can remember, a motion was made before his Honor 
Bennett Van Syckle, the Circuit Judge of the county of Union, 
to have the said recorcl corrected so as to make the recor<l 

_I 
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thereof both general and special, which motion was for pruden-
tial reasons denied 

And this defendant further answering denies all unlawful 
combination and confederacy in said bill charged without that, 
that any other matter or thing material for tbis defendant to make 
answer unto, and not herein, and hereby well and sufficiently 
answered, confessed, or avoided, traverseci, or denied, is true to 
the knowledge or belief of this defendant, all which matters and 
things this defendant is ready to aver, maintain, and prove as 
this Honorable ( 'ourt shall direct, and hereby prays to be dis- 10 
charged with his costs ir, this suit; most wrongfully sustained. 

G. R. LINDSAY, 
Sols. for Counsel for Deft. 

The complainant files the usual replication. 

IN CHANCERY OF NEW JERSEY. 

M!LT,ER KLINE, 
Complainant, 
and 

H J\MPTO:"J" CUTTER, 
Defendant. 

l 
I 
),-011 IJill,r:,r Rt:lif ~j'. 
I 
J 

STATE:V1ENT OF FACTS. 

That John T. Hewitt was the owner of the premises as 
set forth in said bill. 

That John T. Hewitt became indebted to Ayres, Lufberry 
& Co., as alleged in said bill. 30 

That Ayres, Lufberry & Co. filed a mechanics· lien, as 
alleged in said bill, and that at the time of filing the lien claim 
and issuing summons thereon, Hewitt was still the owner of 
said premises. 

That the elate ot the first item in the bill of particulars in 
said lien claim is correctly stated in said bill. 

That arterwar<ls a general and special judgment was en -
tered on said lien claim as alleged in said bill. 

That upon the entry of the judgment, a writ of fieri facias, 
both general and special, was issued as alleged in said bill 4-0 

That Ayres, Lufberry & Co. afterwards assigned said judg-
ment to complainant as alleged in said bill, and that said assign-ment was never recorded. 

I 

l 
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That Hewitt mortgaged premises in question to one 
Garret Berry, to secure the payment of three thousand dollars, 
and that Berry assigned the mortgage to the defendant. 

That Cutter filed a bill to foreclose said mortgage, making 
complainants a party as set forth in said bill, that no answer 
was filed by Kline to said bill. 

That a decree pro confesso was entered thereon, a refer-
ence made to a Master, and complamant was summoned to 
appear before him, and that report of said 1-Taster was elated 

10 and filed, and stated priorities as set forth in said bill. 
That complainant proved before said Master the judg-

ment as entered in Circut Court minutes, and the special writ 
of fieri facias issued thereon, and also the bon<l ancl mortgage 
held by said complainant. 

That upon the filing of the report of the Master, a writ of 
fieri facias was issued to the Sheriff of the county of Union, 
that the property was duly achertised for sale, and that sale 
was regularly adjourned from time to time, until the fifteenth 
day of September, eighteen hundred uncl seventy-four, when it 

20 was struck off and sold tJ the said defendant for eleven hun -
dred and five dollars, and that afterwards a deed was made to 
defendant, which said deed was afterwards recorded in book 
92 of Deeds for Union county, page 5 r 2, c.YC. 

That the said defendant, after receiving his said deed, 
entered into the possession of sai ,l premises, and has received 
all the rents, issues, and profits to the present time, and th:i.t he 
is still the owner of said premises. 

That complainant did not attend the Sheriffs sale or hear 
of sale, until mentioned in said bill. 

30 That this complainant afterwards filed a petition in saicl 

4() 

cause, praying that said <lecree might be opened, the enroll 
ment set aside and the Master's report corrected, but that the 
relief was denied until the Circuit Court should amend ancl 
correct the said judgment. 

That afterwards application to amencl ancl correct the said 
judgment was made to the said Circuit f:ourt, and the motion 
was clenied, upon the ground that the proper relief was in 
( h:rncery. 

We agree to aboH' statement. 
VAJL&WARD. 

Sol'rs of Comprnt. 
I agree to the foregoing as the facts of the case. 

G R. I ,TND.~A Y, 
Def't of Solr . 
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TN CHANCERY OF NEW JERSEY. 
Between 1 

MILLER KLINE, I 
Complainant, and On Bi/1, &c. 

HAMPTON CUTTER, I 
Defendant. J 

STATE OF NEW JERSEY, l 
corNTY OF UNION, \ ss. Leslie Lupton, of full age, 

being duly sworn, according to law, on his oath: saith : 
That he was, in the year eighteen hundred and seventy- lO 

three, the junior member of the firm of Berry & Lupton, the 
solicitors of record in the foreclosure of the mortgage in the 
above entitled cause mentioned, as held at the said time by 
the said Hampton Cutter; that this deponent continued as 
such junior partner of said firm until in the month of N overn-
ber, in the year eighteen hundred and seventy-seven. 

That the mistake in the report of the Master, to whom 
the said suit of the foreclosure of the said mortgage was re-
L:rrecl, anJ in the final decree thereon, and in the writ of fieri 
facias thereon, and particularly complained of by the said 

20 ?\fil:er Kline in this bill in this cause was unknown to and un-
cli-;cJvercd by this deponent, and he verily believes his said 
p'.lrtner, until after the sale of the said mortgaged premises 
upon the said writ of ft ri facias therein, and the recording of 
the deed ot· the said Hampto,1 Cutter therefor. 

That as soon as the same lvas knmyn to deponent' s said 
firm, the kno •vlcclge thereof was communicated to the said 
Hampton ('utter. 

That deponent in communicating the said information of 
the said mistake to the said Hampton Cutter, informed the :w 
said Cutter that the said mistake could be corrected by the 
payment by the said Cutter of the judgment held by the said 
Miller Kline, and taking in assignment or release thereof, which 
the saicl Kline had agreed to receive and execute, or that the 
saicl Kline would put him. the said Cutter, in the position he 
stood of right on the sale or the said premises, and their pur-
chase by him, the said Cutter, reimbiusing the said Cutter, his 
proper disbursements on the saicl premises, on his, the said 
Cut t,er· s accounting for the rents, issues and profits thereof, 
since his saicl purchase, ancl posses=,ion thereoi'~ which said of-
fers of the sairl Miller Kline were true in fact. 4 () 

That at the said time of communicating such knowledge 
o; saicl mistake ancl said offer of said Kline to said Cutter, cle-



rn 
ponent informed the said Cutter of deponent's belief in the right 
of the said Kline to such equitable relief. 

That the proposition was at the said time discussed at 
some length, and that on the end of such discussion, the said 
Cutter desired some time for consideration and determination. 

That after some lapse of time the said Cutter was asked 
by deponent if he had come to ar1y decision or conclusion, and 
was told that he had not yet made up his mind, but would 
soon, and would let deponent know. 

10 That hearing nothing, deponent again asked the said Cut-
ter, who told him he would attend to the matter in one way or 
another, that deponent commnnicated the said information of 
said Cutter·s intention, and which <leponent verily believed to 
be true in fact, to the said Kline. 

That the said Cutter never intimated to this deponent at 
any of the said interviews, any intention of a denial of the right 
of the said Kline to the relief he now seeks in this cause, nor 
did this deponent suspect any such intention, but believed and 
so told the said Kline that the said Cutter would, as he had 

20 said, attend to the said matter in one way or another, and that 
deponent continued to believe that the said Cutter would set -
tle the said matter to the satisfaction of the said Kline, until 
a short ti 11e prior to the presentation of the petition to 
the said Kline to this Court, when deponent learned that 
the said Cutter had retained Gilbert R. Lindsay, Junior, 
Esquire, as his Counsel, therein, and refused to settle the 
said matter in any way with the said Kline, and that deponent 
thereupon, immediately informed the said Kline that the said 
Cutter had retained Counsel and had refused to settle. 

30 Sworn and Subscribed this 28th day of l 
July, A. D. 1881, before me ) LESLIE LUPTON. 

C. D. WARD, M. C. C. 
A true copy-G. S. DURYEE. Clerk. 

MILLER KLINE, 

v. 

HAMPTON CuTTEn. 

OCTOBER TERM, 1881 

40 Bill for Relief. On final hearing, on pleadmgs and statement 
of facts agreed upon, and proofs. 

Mr. B. A. VAIL, for Complainant. 
Mr. G. R. LINDSAY, for Defendant. 

"' 
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The 0/iancellor: The complainant's claim for relief, rests 

on the following circumstances: On the 11th of August, 1869, 
John T. Hewitt w~s the owner of certain real estate in Rah-
way. On that day he began to contract a debt with Ayres, 
Lufberry & Company, for which a lien could be maintained on 
that property, under the mechanics' lien law. On the 23d of 
that month he gave a mortgage on the property for $3,000, 
and interest, to Garret Berry, who subsequently assigned it to 
Hampton Cutter, the defendant in this suit. On the 10th of 
August, 1870, Ayres, Lufberry & Company filed a lien claim 10 
for the debt above mentioned, and on the same day issued a 
summons thereon. On the 31st of the same month, a general 
and special judgment against Hewitt, as builder and owner, was 
ordered in the suit, for $677, damages and costs, and entered 
in the minutes of the Court, accordingly, and on the same day 
a special and general heri facias was issued. On the 15th of 
April, r 871, Ayres, Lufberry & Company, assigned the judg-
ment to Miller Kline, the complainant. On the 18th of March, 
187 3, Cutter filed his bill m this Court to foreclose his mortgage, 
making Kline a party defendant thereto on account of a mortgage 20 
he heLl on the premises, but not on account of his judgment, with 
r.:s11ect to which Ayres, Lufberry & Company were made de-
fendan ts; the complainant's assignment thereof, not being then 
on record. The ticket served on Ayres, Lufberry & Company, 
state cl that they were made parties, because they had recovered 
a judgment against Hewitt; but according to the bill, they had re-
covered two, the judgment in question and another. The de-
fendant, by his bill in the foreclosure suit, claimed priority over 
both judgments. Such claim was, however, by a merely formal 
allegation that his mortgage was entitled to priority over all the 30 
other incumbrances. Kline did not answer, and a decree, pro 
comfesso, with an order of reference, was taken July 22d, 1873. 
Kline proved before the Master, the judgment, as entered in 
the minutes of the Court and the fieri facias , both of which 
were special ·as well as general The Clerk of the Circuit 
Court, in making up the record of the judgment had, however, 
by mistake, (but Kline was not aware of the fact), recorded it 
as a general judgment only, and the Master, therefore, reported 
that the defendant's mortgage was entitled to priority over it. 
A final decree was entered accordingly, and on the executic n 40 
issued thereon, the property was sold on the r 6th of Septem -
ber, r 8 7 4, to Cutter, for $ r, 1 o 5 Kline did not discover the 
hct that his judgment had been postponed to the mortgage 

.I 
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until he applied to the Sheriff for payment out of the proceeds 
of the sale of the mortgaged premises of the amount due him 
on the judgment. The fact that it was merely through the 
mistake of the Clerk that Cutter's mortgage had obtained pri -
ority over Kline's judgment, was soon communicated to Cut-
ter, and in behalf of Kline, he was requested to convey the 
property to the latter, who offered to do all that eqnity re-
quired in the premises. Cutter held the matter under consid-
eration for a long time, and when approached on the subject 

10 from time to time promised to give the matter his attention, 
but did not deny Kline's right to relief. After the sale Rline 
applied to this Court for relief by petition in the foreclosure 
suit, and on a suggestion from the Court made thereupon, made 
application to the Circuit Court to correct the judgment. That 
application was denied, on the ground that equity was the pro -
per forum. On the 16th of January, 1880, the bill in this 
cause was filed. That the complainant is entitled to relief un-
less he has forfeited his claim to it by his laches is extremely 
clear. Through a mistake, (of which as before stated, the 

20 complainant had no knowledge ) made by the Clerk of the Cir-
cuit Court in entering the judgment, the Master in the fore-
closure suit, reported adversely to the compla inant, post poning 
his judgment to the defendant's mortgage. The cJrnplainant 
not being aware of the error of the Clerk presurned that due 
precedence had been accorded to his claim and rested secure. 
The defendant thus obtained an advantage over him, to which 
in equity, he was not entitled, and which he ought not to be 
permitted to retain. The Court will correct the mistake in the 
complainant's ·judgment by relieving him as far as practicable 

30 consistently with equity from the consequences of it. Story" s 
Eq. Jur. §166, Loss V. Obry, 7 C. E. Gr. 52. The defend-
ant's Counsel insists, however, that there was a fatal error in 
the proceedings in the lien claim which debars the complainant 
from such relief, and that is the omission of the ( lerk of the 
Circuit Court to endorse on the lien claim the date of the is-
suing of the summons. The error is amenclable. James V. 
Van Horn, 10 Vr. 353. The defendant will not suffer unjust-
ly, if the amendment be made. He took his mortgage subject 
to the lien claim. He took it only a few days after the first 

40 item of the lien claim was contracted, and almost a year before 
th e suit on the lien claim was brought. Nor does the com-
plainant appear to have forfeited his claim to the aid of this 
Court by ]aches . He seems to have endeavored for a long 

r 
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time to obtain relief by an arrangement so as to render suit un-
necessary, and only to have come to this Court when he found 
that he was unable to obtain relief otherwise ; again, the de-
fendant's situation with reference to the property does not ap-
pear to have changed since the sale. The complainant's debt 
will be decreed to be a lien upon the property, and unless the 
defendant shall choose to pay it witbout sale, the property will 
be sold to pay the defendant, in the first place, the Sherift's 
execution fees of the foreclosure suit, and in the next place to 
the complainant, the amount due to him on his judgment , after 10 
applying to those fees and the judgment, any money which may 
be found due from the defendant for rents and profits of the 
property, since the sale, (for which the defendant must ac-
count), and in the next place the amount due the defendant on 
his mortgage. In view of the fact that it is only from the com-
plainanf s want of attention to the record of his judgment, that 
this suit became necessary, no costs of this suit, will be awarded 
to him ; but none will be given against him. 

IN CH . .\NCERY OF NEW JERSEY. 

Between l 
i\l!LLRR KLINE, I 

Complainant, and On Rill. Final De1·1·eP. 
HAMPTON CUTTER, I 

Defendant. J 
This cause coming on to he heard at the last regular term 

20 

of the Court of Chancery, in the presence of Vail & Ward, of 
Counsel, with the complainant, and Gilbert R. Lin<lsay, Esq., 30 
of Counsel, with the defendant: and the pleadings, statements 
of facts agreed upon and proofs having been read and the ar -
guments of the respective Counsel having been heard and con_ 
sidered, and the Court having duly considered the said plead -
ings, proofs and arguments, and it appearing to the Court, that 
the judgment of the said complainant wac; obtainerJ. under, and 
by virtue of the provisions of the mechanics' lien law, and was 
a prior lien to the mortgage of the said defendant upon the 
premises in said bill mentioned, that said judgment was prop-
erly entered in the minutes of the said ( ircuit Court of the 4-0 
county of Union, as a general and special judgment, and that a 
general and special writ of :fieri facias was issued thereon, that 
the ( lerk of said Circuit Court, in making up the record of the 

I 
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judgment by a mistake recorded it as a general judgment 
only, that upon the foreclosure of the defendant's said 
mortgage, the Master to whom reference was made, by 
reason 0f said mistake, reported that the defendant's said 
mortgage was a prior lien to the judgment of the com-
plainant, that upon the filing of the Master's report, a 
final decree was entered, and a writ of fieri facias issued, di-
recting a sale of said property, that by ~aid decree the judg-
ment of this complainant, was postponed to the mortgage of 

10 the defendant, that a sale of the said premises was made under 
said writ of fieri facias, and the property sold to the defendant 
in this suit, for a sum greater than the amount due this com -
plainant upon his said judgment, that afterwards a deed was 
executed and delivered to the said defendant, and that he is 
still the owner of said premises, that the mistake of the Clerk 
of the Union Circuit Court, in making up the record of said 
judgment, was unknown to said complainant until after the sale 
of the said premises by the Sheriff of Union county, and the 
delivery of the deed to this defendant, that thereupon, request 

20 was made to the defendant on the behalf of this complainant, 
for a conveyance of the property to this complainant, who of-
fered to do all that equity required in the premises, tl.at the 
defendant promised to consider the matter, but never denied 
the complainants right to relief, and it appearing that the com-
plainant is entitled to relief in the premises, 

It is hereby, on this 17th day of October, 1881, by the 
Hon. Theo. Runyon, Chancellor of the State of N. J., ordered, 
adjudged and decreed, and the said Chancellor, by virtue of , 
the power and authority of this Court, doth hereby order, ad-

30 judge and decree, that the complainant's debt is a lien upon 
the said property and it is further ordered, that unless the said 
defendant shall within ten days after service upon him, of a 
copy of this decree, pay to the said complainant or his solicitor, 
the amount due to him upon his judgment in the case referred 
to, a writ of fieri facias shall be issued out of this Court, di-
rected to the Sheriff of the county of Union, commanding him 
to make sale of the premises, and out of the proceeds thereof, 
pay in the first place to the said defendant the . Sheriff's execu-
tion fees of the said foreclosure suit, and in the next place to 

40 the complainant the amount due to him on his said judgment, 
and in the next place unto the said defendant the amount due 
on his said mortgage. 

And it is further ordered that the said defendant shall ae-

... 
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count for the rents and profits of the ~1id premises since the 
sale under his said decree of foreclosure, and faat the amount 
of said rents and profits shall be applied to the payment of the 
said Sheriffs execution fees, and the said judgment of the com-
plainant, and for the purpose of said accounting the said com -
plainant may at any time apply to the C:)Urt for a reference to 
a Master. 

And it is further ordered that no costs will be allowed to 
either of the p1rties to this suit. 

THEODORE RUNYON, C. 10 

IN CHANCERY OF NEW JERSEY. 
Between l 

HAMPTON CUTTER, I 
Defendant, an<l ?" On Bill. ilpj,P((l . 

MILLER KLINE, I 
Complainant. J 

The clef endant, Hampton Cutter, hereby appeals from so 
much of the final decree ma<le in this cause as decrees, that the 
defendant pay to the com.plainant the amount of his pretended 
lien ju<lgment as being prior to defendant's mortgage, or tlBt 20 
the premises described in the bill be resold for that purpose, 
and also for the reason that the said complainant was in !aches 
at the time of filing his bill in this cause, an<l was not entitled 
to the relief prayed in his bill as granted by said decree, to the 
Court of Appeals in last resort in all cases of law and equity. 

Dated October 28, 1881. G. R. LINDSAY, 
Solr. of Deft. 

I advise that this is a good cause for appeal in the above 
stated cause. 

G. R. LlNDSAY, 
of Counsel with Deft. 

COURT OF APPEALS IN THE LAST RE.SORT IN ALL 
CASES OF LAW AND EQUITY. 

Between 
HAMPTON CUTTER, 

Appellant, and 
MILLER KLINE, 

A ppellee. 

1 I On Bill . 

I Petition of Appeal. 
J 

30 

40 To the I-'Ionoruble, the Cow·t of Appeals, in the Last Resort in 
oll rrtses of Law oncl .Equity: 
The petition of Hampton Cutter, the appellant in the 



above stated cause, re,,pectfully shows that your petitioner is 
aggrieved by a final decree made in the Court of Chancery, by 
his If onor, Theodore Runyon, Chancellor of New Jersey, bear-
ing date the seventeenth day of October, 1881, in a cause, 
wherein the said Miller 1Uine was complainant, and your peti-
tioner was defendant, in this respect to wit: that in, and by 
said decree, it is ordered that said Hampton Cutter shall pay 
to the said Kline the amount of a judgment which the said 
Court of Chancery has decreed to be a judgment under the 

10 mechanics' lien act, and entitled to priority over said Cutter·s 
mortgage, under and by virtue of which said Cutter is now the 
owner, and in possession of certain lands and tenements in the 
city of Rahway, described in said IOrne·s bill of complaint in 
this cause, and that in default of such payment, that said prem-
ises shall be sold to satisfy the said alleged judgment, giving 
the said judgment priority over the mortgag e of the said peti-
tioner. ,.\ nd your petitioner appeals from tr•at part of the de-
cree of the Chancellor, ·which decrees as aforesaid, and upon 
the ground, that the same is erroneous for that, the record 

20 of the Circuit Court of the county of Union shows no such re-
cord of a mechanics' lien judgment, but only a general judg-
ment, subsequent in point of time to the mortg age of yotir peti-
tioner, and that the Chancellor, in decreeing that said ju '.g-
ment was both general and special, and entitled to priority 
over petitioner's mortgage, has exceeded the jurisdiction of said 
Court by correcting and amending the judgment of said , "ir-
cuit Court, and in establishing that which does not appear by 
the record of said Circuit Court. 

And your petitioner further shows that the said Kline was 
30 in laches at the time of filing his bill in this cause, and was not 

entitled to the relief or-lered by said decree. 

40 

Your petitioner therefore prays that the said decree of the 
Chancellor may be reversed, set aside, and for nothing holden, 
and that your petitioner may have such other relief in the 
premises as shall seem proper. 

G. R. LINDSA v, 
Solicitor and of Counsel with Appellant. 

Dated November 1st, 1881. 
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