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W rit of Certiorari

Filed January 14, 1915.
Ne w  Je r s ey , s s .

The State of New Jersey, to Charles 
E. Hendrickson, George L. Record, 

(Se a l .) Isaac Barber and Frederick A. Gentieu, 
State Board o f Assessors of the State of 
New Jersey, and Edward I. Edwards, 
State Comptroller, Gr e e t ing  :

We being willing, for certain reasons, to be certi-
fied of a certain assessment made and levied by you 
upon New York and New Jersey Water Company for 
taxation for the year ending December thirty-first, 
nineteen hundred and thirteen, we do command you 
that the said assessment, together with all proceed-
ings before you and all things touching and concern-
ing the same, as fully and entirely as before you they 
remain, to our Justices of the Supreme Court of Judi-
cature, at Trenton, on the twenty-fifth day of Janu-
ary, one thousand nine hundred and fifteen, you cer-
tify and send, together with this writ, that therein 
may be done what of right and according to the laws 
of this State should be done.

Witness, his Honor, William S. Gummere, Chief 
Justice of our Supreme Court, this fourteenth day of 
January, one thousand nine hundred and fifteen.

WM. C. GEBHARDT,
Clerk.

Fo r t  & Fo r t ,
A ttorneys for Prosecutor.

Endorsement:
I allow this writ; let it be sealed.

THOMAS W. TRENCHARD,
J. 8. C.
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R eturn of the State Board of Assessors. 

Filed January 26, 1915.

New Jersey Supreme Court.
Th e  St a t e ,

Ne w  Y o r k  & Ne w  Je r se y W ate r  
Co mp a n y ,

Prosecutors,
vs.

St a t e  Bo ar d o f  A ssesso r s , et al,
Respondents.

On Certiorari.

The State Board of Assessors, pursuant to the com-
mands of the writ of certiorari hereto attached and 
for their return thereto, do hereby certify and report 
the following exhibits or schedules touching and con-
cerning the assessment and apportionment of the 
franchise taxes levied for the year 1914 against the 
New York and New Jersey Water Company (the 
prosecutor in the writ above mentioned), under 
provisions of Chapter 195, P. L. 1900, and the various 
acts amendatory thereof and supplementary thereto:

Exhibit A. Copy of the return of the company to 
the State Board of Assessors.

Exhibit B. Copy of brief of Messrs. Fort & Fort, 
giving views as to the proper basis of assessment.

Exhibit C. Copy of communication of the State 
Board of Assessors to the Attorney-General, trans-
mitting the brief of Messrs. Fort & Fort and asking 
his opinion thereon.

Exhibit D. Copy of the opinion of the Attorney- 
General as to the proper basis of assessment.

**jeW W *‘* 'UW*V
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Exhibit E. Copy of resolution of the State Board 
of Assessors, directing the assessment in accordance 
with the opinion of the Attorney-General.

Exhibit F. Copy of the assessment levied by the 
State Board of Assessors.

All of which is respectfully submitted.
STATE BOARD OF ASSESSORS,

By  Irv ine  E. Mag u ir e , 
Secretary.

Trenton, N. J., January 25, 1915.

EXHIBIT A.

Copy of Return of the Company to the State Board 
of Assessors.

W ate r  Co mpa n ie s .

Report of the New York and New Jersey Water 
Company.

J. Gilmore Fletcher, President.
DeWitt VanBuskirk, Treasurer.'
...................................  Secretary,
Date of Incorporation, 1895.

Principal Office in New Jersey:
City or Town—Bayonne, N. J.
Street and Number—23 W. 8th St.
Name of Agent in Charge—DeWitt VanBuskirk.
The gross receipts of the Association or Corporation 

making this report, for business done over its whole 
line, for the year ending December 31, 1913, are 
$192,296.77.

The length of its whole line is 35,000 feet.
The length of its lines along any street, highway, 

road, lane, or other public place in the State of New 
Jersey is 4,170 feet.

The gross receipts of said Association or Corpora-
tion in New Jersey, for the year ending December 31, 
1913, taxable under provisions of the aforesaid act, 
are $21,723.20.
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The following statement shows location and length 
of lines in, upon or under any public street, road, high-
way, lane or other public place in the State of New 
Jersey.

DeWitt VanBuskirk, being duly sworn according to 
law, on his oath says that he is Treasurer of the New 
York and New'Jersey Water Company, and that the 
foregoing report and statements are correct and true, 
to the best of his knowledge and belief.

Copy of Brief of Messrs. Fort & Fort Giving Views 
on as to the Proper Basis of Assessment

Me mo r a n d u m in  r e  Ba si s  o f  Ta x a t io n  o f  Su b u r b a n  
W a t e r  Co mp a n y  a n d  Ne w  Y o r k  a n d  N e w  Jersey  

W a t e r  Co mp a n y  f o r  t h e  Y"ea r  1914.

STATEMENT OF FACTS.
The New York and New Jersey Water Company 

and the Suburban Water Company are both corpora-
tions organized under the general corporation act. 
The New York and New Jersey Water Company was 

40 organized in 1894 and immediately upon its organi-

County.
Hudson

Municipality.
Bayonne
Kearny

Miles of Pipe. 
2,170 feet. 
2,000 “

10
St a t e  o f  Ne w  Jer se y , 
H u ds on  Co u n t y .

20

Sworn and subscribed before me, this 
8th da}' of July, A: D., 1914. 
Fa n n ie  Mo r r is ,

1

Rotary Public of New Jersey.

EXH IBIT B.
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zation took an assignment of a contract between the 
City of Bayonne and Turner A. Beall and Walter 
DeH. Washington, by which contract Beall and 
Washington had bound themselves to furnish to the 
City of Bayonne water for the period of twenty-five 
years from the first day of September, 1894, at a fixed 
scale of prices, set out in the contract. It has ever 
since continued to operate under this contract. The .  ̂
contract requires the New York and New Jersey 
Water Company to supply Bayonne with an unlim-
ited quantity of water daily, for which it secures a 
sliding scale of prices, depending upon the number of 
million gallons supplied per day. It requires the com-
pany to deliver water at such points as may be desig-
nated by the City and grants the Company the right 
to open streets and lay pipes for the purpose of reach-
ing the point designated for the delivery of water, 
but not otherwise. The Company does not sell to any „ q 
consumer, directly or indirectly. It sells to the City 
only and the City resells the water at a very consid-
erable profit. The City owns all of the distributing 
mains and all pipes in the highways, other than in 
such crossings as are necessary to be made by the 
Company to points designated for the delivery of the 
water, except in the case of one street hereinafter 
mentioned.

In 1904 a further franchise was granted by the 
City of Bayonne to the New York and New Jersey r,Q 
Water Company, granting it permission to run a pipe 
line through Avenue E, Bayonne, to the banks of the 
Kill von Kull, there to connect with a projected pipe 
line under the Kill to Staten Island for the purpose 
of supplying water to the Borough of Richmond.
This franchise was assigned by the Newr York and 
New Jersey Water Company to the Hudson County 
Water Company, which latter Company thereupon 
laid a pipe line through Avenue E to - the Kill von 
Kull. Under the franchise of 1904, the New York 40
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and New Jersey Water Company agreed with the City 
of Bayonne that this pipe line in Avenue E might be 
tapped at various points by the City’s distributing 
mains and hydrants for the purpose of improving the 
pressure and fire protection in various sections of the 
city. In the assignment of this franchise to the Hud-
son County Water Company, the New York and New 
Jersey Water Company reserved the right to pass its 
water through the pipe for the purpose of complying 
with its agreement with Bayonne to permit the tap-
ping of the main, and agreed to pay the Hudson Coun-
ty Water Company Five Dollars per million gallons, 
as a carrying charge for the use of the pipe for all 
water delivered by it into this pipe and withdrawn 
by the City at any point before the Kill von Kull 
was reached.

The Hudson County Water Company was re-
strained by legislation and court action from carry-
ing out its contract to deliver water in Staten Island, 
and subsequently became insolvent and all of its prop-
erty was sold at foreclosure of a mortgage given by 
it to the Mechanics Trust Company as Trustee. The 
Suburban Water Company was incorporated in 1912 
for the purpose of purchasing and did purchase all 
of the property of the Hudson County Water Com-
pany, including the pipe line through Avenue E and 
the franchise right to operate it subject to the Five 
Dollar a million charge above mentioned. The Su-
burban Water Company, since the Staten Island pro-
ject was abandoned, had no use for the pipe except 
for the revenue which it acquired from it by virtue 
of the Five Dollar a million carrying charge above 
mentioned. It therefore entered into negotiations 
with the New York and New Jersey Water Company 
and sold to it the Avenue E pipe line with the ap-
proval of the Public Utility Commission, the actual 
transfer being dated July 30th, 1913, since which time 
the New York and New Jersey Water Company has 
been the owner of the pipe and the franchise.
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In 1913 both companies were assessed for franchise 
tax under the Voorhees Law. The Suburban'Water 
Company paid upon the basis of its receipts of the 
rental from its pipe line. The New York and New 
Jersey Water Company paid upon the basis of its 
receipts in the proportion that the number of miles 
of its pipe lying in streets or fiighways bore to the 
mileage of its whole line. The question is, what is 
the proper method of assessment of the two companies  ̂  ̂
for the year 1914.

FIRST.

The Suburban Water Company should be taxed 
upon its gross receipts under the Voorhees Act for
1913.

Independent of the graver questions involved in 
the later point raised in this memorandum, the Su-
burban Water Company should report as the owner 
of the pipe line in Avenue E for 1913.

The so called Voorhees Act (P. L. 1900, p. 502, 
Compiled Statutes, p. 5298), provides that “ All the 
property, real and personal, and franchises of all 
persons, co-partnerships, associations or corporations, 
* * * which have acquired or may hereafter acquire 
authority or permission from the State or from any 
taxing district thereof, and have or may hereafter 
have the right to use or occupy and occupying the 
streets, highways, roads, lanes or public places in 
this State, shall hereafter be valued, assessed and 
taxed as hereinafter provided.”  The Suburban Water 
Company was taxed rightly under the provisions of 
this act for the year 1913, because it had owned dur-
ing the year 1912 the Avenue E pipe line and the 
franchise under which the pipe line was operated. It 
still owned that pipe line until July 30th, 1913. Until 
that date, then, it clearly came within the meaning 
of the provisions of the section above quoted.

Section 4 requires that “ All such persons, co-part-
nerships, associations or corporations, subject to taxa-

2 0

30

40
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tion under the provisions of this act, shall, on or be-
fore the first Tuesday in May in each year, return to 
the State Board of Assessors a statement showing the 
gross receipts of their business in the State of New 
Jersey for the year ending December 31st next preced-
ing.” This section carries with it rigid penalties for 
disobedience. It seems to us absolutely clear that the 

^  Suburban Water Company must make a return and 
is taxable for the year 1914 under this act, since it 
owned, operated and derived a revenue from the pipe 
line in Avenue E, Bayonne. The mere fact that prior 
to December 31st it divested itself of the pipe line 
and franchise and thenceforth became a business cor-
poration strictly, cannot affect its liability to tax 
under the Voorhees act.

Section 8 of the Voorhees Act provides “ the fran-
chise tax imposed by this a'ct shall be in lieu of all 

2q other franchise taxes now assessed against the per-
son, co-partnership, association or corporation, sub-
ject to the provisions of this act and their property.” 
P. L. 1906, page 31 (Compiled Statutes, page 5295, 
Section 519) provides “ All corporations incorporated 
under the laws of this State, other than those wrhich 
are subject to the payment of a State franchise tax 
assessed upon the basis of gross receipts,” shall be 
taxed upon the basis of their capital stock issued and 
outstanding. The effect of these two provisions 

30 clearly requires the Suburban Water Company to pay 
upon gross receipts and to exempt it from paying on 
capital stock.

SECOND.

The New York and New Jersey Water Company 
should not include the Avenue E pipe line in its mile-
age for 1913.

Section 4 of the Voorhees Act requires companies 
reporting thereunder to state the mileage of their 

40 whole lines and also the mileage which is located upon
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or under highways. The corporations are then com-
pelled to pay a tax upon that proportion of their gross 
receipts which their mileage in highways bears to 
their total mileage. If the New York and New Jersey 
Water Company is taxable at all under the Voorhees 
act, which we dispute, the Avenue E line should not 
be included for the year 1913 in the mileage of that 
company on the public highways for three reasons.

First, as has been shown above, the Suburban 
Water Company was the owner of the pipe line for 
the greater part of the year. No provision exists in 
the act for any apportionment of the tax between com-
panies, on the basis of the length of their respective 
ownership. It has already been shown that the Su-
burban Water Company should be treated as the 
owner and taxed thereon. It would not be fair to the 
New York and New Jersey Water Company to make 
it contribute that proportion of its annual receipts, 
which its mileage, enlarged by the Avenue E pipe line, 
bears to its total mileage, for the reason that it had 
the use of the Avenue E pipe line only for a small part 
of the year and no method of apportionment other 
than percentage of mileage is recognized by the act.

Second, the only way that the act affords a clue for 
the fixing of the date as of which ownership should 
be considered, is found in Sections 2 and 3 of the 
\oorhees act. These sections require the local as-
sessor in each taxing district to ascertain the value 
of the property located in any highway in their tax-
ing district and assess that and tax it at local rates, 
“As now provided by law.” The words “As now pro-
vided by law” imply an assessment and location of 
the property as it stood on May 20th, which is the 
date fixed by the general tax act for all assessments 
of property. The local assessors are then required 
to return to the State Board of Assessors a statement 
of the assessments so made by them upon property
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located in the highways, “ Together with a statement 
of the owners and those operating the same.” The 
return so made by the local assessors is the basis for 
distributing and apportioning the franchise tax under 
Section 6. Thé act clearly contemplates, therefore, 
that in all proceedings taken under it, the owner of 
the property on May 20th shall be treated as the 

„ ' owner for the year.
Third, the further reason for following this policy 

is that the Avenue E pipe line is located solely in the 
City of Bayonne, whereas the pipe lines of the New 
York and New Jersey Water Company are located in 
part in the Town of Kearny and in part in the City 
of Bayonne. If the mileage of the Avenue E pipe 
line, which was only owned by the New York and 
New Jersey Water Company for the last five months 
of the year, should be included in its mileage for de- 

20 termining percentage of gross receipts, the proper 
proportion as between the Town of Kearny and the 
City of Bayonne for the entire year would be dis-
tributed and Kearny would secure a lesser share of 
the gross receipts of the Company for the year than 
it properly should secure. Since the law fixes the 
apportionment between the municipalities on the 
basis of May 20th mileage, no legal method of appor-
tionment would exist, if the New York and New Jer-
sey Water Company were to include in its statement 
mileage not owned by it on that date.

THIRD.

The New York and New Jersey Water Company 
should not be assessed under the Voorhees Act for 
franchise tax in any case.

The New York and New Jersey Water Company has 
a single customer— the City of Bayonne. To that cus-
tomer, it is supplying water under a contract ante-
dating the passage of the Voorhees Act. That con- 

tj () tract fixed the obligation of the City to the Company
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and the Company to the City. One of those obligations 
is that the City sihall pay the Company a fixed price 
for all water delivered to it and that it will give the 
Company, merely as an incident to render the perform-
ance of its contract possible, the privilege of occupy-
ing streets and highways with its pipes. No addition-
al revenue or possibility of additional revenue accrues 
to the New York and New Jersey Water Company 
through any extension or increase in its mileage of 
pipe in the public highways. It can sell only to the 
City and it must deliver the water where the City 
directs. Practically speaking, it has no franchise: it 
merely has conferred upon it an easement or way by 
necessity. If the City should direct it to deliver all 
water at the most remote point in the city, to reach 
which it would necessarily have to pass through miles 
of public highway, it must deliver there; if the City 
should direct it to deliver water at the outermost bor-
der of the City, to reach which it need pass through 
no highway, that is the point of delivery and in that 
case no right to use the public streets would be con-
ferred.

TO

20

The Voorhees act has been sustained only by con-
struction as a license tax in the case of Jersey City vs. 
North Jersey Street Railway, 44 Vroom, 481. It would 
certainly seem impossible that the Board could sus-
tain the imposition of a license tax upon a corporation 
for the benefit of a city, where the right to impose the .wj 
tax was claimed for a privilege absolutely essential 
for the performance of a pre-existing contract with the 
City. Such a tax is a direct impairment of the obliga-
tions of the contract and in this case it would amount 
simply to a requirement that the New York and New 
Jersey Water Company should rebate 2% of the price 
fixed by its contract witli the City for water. Parallel 
cases might be found in an attempt to impose a license 
tax upon every light furnished by an electric lighting 
company for the lighting of public streets of a city j ()
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under contract, or a license tax upon each wagon used 
by a contractor with the City for the removal of refuse 
or snow.

The only theory upon which such a license tax can 
be sustained is that the municipality has conferred 
a privilege which is a source of revenue to the privi-
leged person. No such view can be taken of this situa-
tion. The Avenue E pipe line is of absolutely no value 
to the water company, but of great benefit to the City, 
giving it a better fire protection and a more satisfac-
tory distribution of water through its own mains. Ex-
cept as it enables the company to give better satisfac-
tion to the City, it is absolutely useless to the com-
pany, and its maintenance and ordinary property tax-
ation therefore are additional burdens. To compel the 
company above all this to pay a license tax for the 
privilege of giving better service would be absolutely 
inequitable, and we believe not sustainable in the 
courts.

SUMMARY.

Both from the standpoint of law and equity, there-
fore, it would seem that the question above raised 
should be solved by assessing the Suburban Water 
Company upon its gross receipts for the year 1913 
and the New York and New Jersey Water Company 
upon its capital stock for that year and for such future 
years as its present franchise situation continues. It 
clearly should not be asked to pay a license tax to Bay-
onne, based upon the monies paid it by Bayonne for 
a commodity purchased at fixed prices under a con-
tract ante-dating the law under which the license tax 
is sought to be justified.

Respectfully submitted,
FORT & FORT,

Attorneys for and of Counsel 
with Suburban Water Co. 
and N, 7. & N. J. Water Co.
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EXH IBIT C.

Copy of Communication of the State Board of As-
sessors to the Attorney-General Transmitting the 
Brief of Messrs. Fort & Fort and Asking His Opinion 
Thereon.

STATE BOARD OF ASSESSORS.

Charles E. Hendrickson, Jr., President 
George L. Record 
Isaac Barber 
Frederic A. Gentieu

Irvine E. Maguire, Secretary 
Louis Foclit, Chief Engineer

Tr e n t o n , N. J., Oct. 16, 1914.

Hon. John W. Westcott, 20
Attorney General.

Dear S ir:
Some questions have arisenbetween our Board and 

Messrs. Fort & Fort, Counsel for the Suburban Water 
Company and New York & .New Jersey Water Com-
pany, as to the law or laws under which these Cor-
porations are properly assessable for franchise taxes 
of 1914. At the suggestion of the Board, Mr. Frank-
lin W. Fort has prepared a Brief, setting forth the 
facts in the case, together with his views as to the ■ 
proper method of assessment, and I am instructed by 
the Board to submit a copy of this Brief to you and 
request your Opinion thereon. I also enclose copy of 
the so-called Voorhees Act (Chapter 195, P. L. 1900), 
as amended to date, as well as copy of Chapter 19, 
Laws of 1906, providing for assessments of franchises 
upon the basis of capital stock.

Some members of our Board are inclined to the 
opinion that the New York & NeAV Jersey Water Com- 40
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pany should be assessed upon the basis of its gross 
receipts, under provisions of the Voorhees Act, includ-
ing in its mileage the water mains in the City of Bay-
onne used by said Company for the delivery of its 
water, and that the Suburban Water Company should 
be assessed upon the basis of capital stock issued.

Kespectfully,
10 IRVINE E. MAGUIRE,

Secretary.

EXH IBIT D.

Copy of the Opinion of the Attorney-General as to 
the Proper Basis of Assessment.

STATE OF NEW JERSEY.
2 q Office of the Attorney-General.

John W. Wescott,
Attorney General 

Herbert Boggs,
Assistant Attorney General • s

Theodore Backes,
2d Asst. Attorney General 

Hon. Irvine E. Maguire,
Secretary, State Board of Assessors,

Trenton, N. J.
30

Tr e n t o n , N. J., Oct. 19, 1914.

Dear Sir:
I have your letter of the 16th inst., in which you 

say that some question has arisen between your Board 
and Messrs. Fort & Fort, counsel for the Suburban 
Water Company and New York & New Jersey Water 
Company, as to the law or laws under which the cor-
porations named are properly assessable for fran-
chise taxes for the year 1914.40
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Your letter also encloses to me a memorandum, or 
brief, prepared by Franklin W. Fort, Esq., setting 
forth what he deems to be the facts and the law in the 
case.

Under the circumstances, you desire my opinion in 
respect to the matters presented.

Without going into detail as to the provisions of the 
Voorhees Franchise Act and the Miscellaneous Corpo-
ration Tax Act of 1884, as amended in 1906, my view is 
that the New York & New Jersey Water Company 
should be assessed upon the basis of its gross receipts, 
under the provisions of the Voorhees Franchise Act, 
including, in the basis of assessment, the mileage of 
water mains used by said corporation in and under the 
streets and highways of Bayonne City, and that the 
Suburban Water Company should be assessed upon 
the basis of capital stock issued and outstanding as 
of January first, nineteen hundred and fourteen.

Very truly yours,
JOHN W. WESCOTT,

Attorney General.
B/C

10

20
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EXH IBIT E.

Copy of the Resolution of the State Board of As-
sessors Directing the Assessment in Accordance with 
the Opinion of the Attorney General.

ABSTRACT OF MINUTES.
MEETING OF OCTOBER 20, 1914.

10
“ Ne w  Y o r k  & Ne w  Jersey  W a t e r  Co . I 
“ Su b u r b a n  W a t e r  Co . f

“ The.Secretary presented the Opinion of Hon. John 
“ W. Wescott, Attorney General, in the master of the 
“ assessment of franchise taxes against the two above 
“ named Corporations for the year 1914, the said Opin-
i o n  holding that the New York and New Jersey 
“Water Company should be assessed upon the basis 
“ of its gross receipts, under provisions of the Voor- 

20 “ hees Franchise Tax Act, including in the basis 
“ of assessment the mileage of the water mains used 
“ by said Corporation in and under the streets and 
“ highways of Bayonne City, and that the Suburban 
“ Water Company should be assessed upon the basis 
“ of capital stock issued and outstanding as of Janu- 
“ ary 1, 1914.

“ On motion the Opinion was received and filed, and 
“ the Secretary instructed to make the assessments 
“ against the said Corporations for the year 1914 in 

30 “ the manner indicated by the Attorney General.”

40
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EXH IBIT F. 4'
Copy of the Assessment Levied by the State Board 

of Assessors.
NEW YORK & NEW JERSEY W ATER COMPANY

FRANCHISE TAX 1914 
Basis of Assessment 

Total gross receipts for year ending De-
cember 31, 1913, as reported by Com-
pany ........................................................

Total length of line as reported by Com-
pany ...... ............................35,000 ft .=

Add Additional line Bayonne City.
“  N. Arlington 

Borough........

$192,296 77

6.629 miles 
4.000 miles

1.579 miles

10

12.208 miles
Length of line on streets as reported by ^0

Company .............................4,170 ft .=  .790 miles
Add Additional line Bayonne City. 4.000 miles

“  N. Arlington
B orough........ 1.579 miles

6.369 miles
Taxable Gross Receipts

6.369
--------  of $192,296.77=$100,322.59.
12.208 30

Assessment and Apportionment of Tax for the Year
1914

Tax on $100,322.59 @ 2 % .............. .. $2,006 45
County Taxing District Apportionment

of Tax
Hudson Bayonne City $1,389 61 

Kearny Town 119 40
Bergen N. Arlington Bor. 497 44

$2,006 45
40



Charles A. Dana, direct.
• .

February 10, 1915.

NEW JERSEY SUPREME COURT.

Ne w  Y o r k  a n d  N e w  Jer sey  
W a t e r  Co., a corporation,

Prosecutor, 
vs.

St a t e  Bo ar d  o f  A sse sso r s , et al.,
Respondents.

Transcript of shorthand notes of testimony taken 
before Jesse R. Salmon, a Supreme Court Examiner, 
under a rule to take affidavits, pursuant to consent, 
on Wednesday, February 10, 1915, at 11.30 o’clock,
A. M., at the office of Fort & Fort, Essex Building, 
Newark, New Jersey.
Appearances:

Mr. Franklin W. Fort for the prosecutor.
Mr. Francis H. McGee, representing the Attorney- 

General, on behalf of the defendant, State Board of 
Assessors.

Mr. Fort. I offer in evidence the exhibits P. 1 to
P. 6 offered in the matter of the Suburban Invest-
ment Company vs. The State Board of Assessors.

CHARLES A. DANA, a Avitness being duly sworn 
on his oath deposes and says:

Direct examination by Mr. Fort.
Q Are you an officer of the New York and New 

Jersey Water Company?
A  Vice-president.
Q As vice-president are you in the active charge 

of the business of the New York and New Jersey 
Water Company?
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A Yes.
Q Prior to the 30th day of July, 1913, was the 

New York and New Jersey Water Company supply-
ing the City of Bayonne with any water through the 
Avenue E pipe line?

A Yes.
Q And it was supplying that water under what 

sort of an arrangement for the use of the pipe line?
A Under the arrangement set forth in P. 2.
Q Under P. 5 where was the New York and New 

Jersey Water Company required to deliver w âter to 
the City of Bayonne?

A Into the system of pipes now constructed or 
hereafter to be constructed by the City of Bayonne 
at such point in said city as shall be designated by 
the Mayor of said city.

Q Did the City of Bayonne ever designate any 
point or points on the Avenue E pipe line at which 
the Isew York and New Jersey Water Company was 
called upon to deliver water into the mains or pipes 
of the city?

A At Fifth street, Tenth street and Twenty-sec-
ond street.

Q How was the connection made between the 
city’s mains and the Avenue E pipe line at those 
points?

A The city made the connection by tapping the 
main and installing a meter at each point.

Q When was that done?
A It was completed in August of 1912.
Q From that time until the 30th day of July, 1913, 

how did the New York and New Jersey Water Com-
pany get the water to those points, through whose 
pipes?

A By use of the pipe of the Suburban Water Com- 
pany lying in Avenue E.

Q On July 30, 1913, what change, if any, was 
made in that situation?

10
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A The New York and New Jersey Water Com-
pany purchased these pipes in Avenue E.

Q Under the contract of Exhibit P. 5 between New 
York and New Jersey Water Company and the City 
of Bavonne, how much water is the New York and 
New Jersey Water Company obliged to deliver at 
the points designated by the city?

A Their requirements.
10 Q By their requirements you mean as much as 

the city sees fit to draw?
A Yes.
Q Has the New York and New Jersey Water Com-

pany any right to supply any other person or persons 
through any of its pipes located in the streets of the 
City of Bayonne?

A No.
Q To whom does the New York and New Jersey 

Water Company bill the water delivered by it into 
^  pipes located in the streets of the City of Bayonne?

A The City of Bayonne.
Q And at what price or prices, I mean by that 

how is that price fixed?
A At the rates set forth in P. 5.
Q Who pays the New York and New Jersey Water 

Company for such water, is it the city or the indi-
vidual consumers within the city?

A The City of Bayonne.
Q Has the New York and New Jersey Water Com- 

pan y any other customer or customers in the City of 
Bayonne than the city itself?

A No.
Q Does the City of Bayonne resell the water pur-

chased by it from the New York and New Jersey 
Water Company?

A I believe so. •
Q Does it secure for such water a higher price 

than that paid by it to the New York and New Jersey 
40 Water Company?
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Air. McGee. I object to it on the ground that 
it is not material to the franchise rights whether 
the company is limited to the city alone as a cus-
tomer.

A Yes.
Q Is the revenue of the New York and New Jersey 

Water Company from water delivered to the City of 
Bayonne dependent*in any way upon whether the city 10 
collects for the water sold by it or not?

A No.
Q Prior to the opening of the Avenue E pipe 

line where did the New York and New Jersey Water 
Company deliver water to the City of Bayonne?

A At Fifty-fifth street.
Mr. McGee. I object to that because that was 

before the first day of January, 1913, and there-
fore not material.

• ! 20
Q The price paid by the City of Bayonne to the 

New York and New Jersey Water Company has no 
relation to the point of delivery, has it?

A No.
Q The same price is received by the company for 

water delivered at Fifty-fifth street as water delivered 
through the Avenue E line, per million gallons? A 
Yes.

Q Who owns the distributing pipes in the streets 
of the City of Bayonne? 30

A The City of Bayonne,
Q Has the New York and New Jersey Water Com-

pany any pipe connection anywhere in the City of
Bayonne with any consumer other than the city it-
self?

A No.
Q What is the capital stock of the New York and 

New Jersey Water Company?
A $600,000.
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Q Was that its capital stock on January 1, 1914?
Mr. McGee. I object to it on the ground that 

it is immaterial what its capital stock is, as it 
is engaged in exercising the right to use the 
streets for carriage of water to the city.

A  Yes.
Mr. McGee. I also object for .the reason that 

10 the tax as assessed as set fourth in the return was
based upon the report of the company on its gross 
receipts.

Mr. Fort. I again desire to state on the record 
that the report of the company on the basis of 
gross receipts was made to the State Board of 
Assessors subsequent to the taking up of the mat-
ter with the State Board of Assessors as to the 
proper method of assessment solely for the pur-
pose of laying a foundation for consideration by 

20 the Board of the question of the proper basis of
assessment, by arrangement with the Board, by 
understanding with the Board or its officers.

Mr. McGee. Further objection to the question 
and questions on this line is made by the defend-
ant because the present proceeding is for the 
purpose only of reviewing the tax assessed based 
upon the gross receipts of the company, and it 
is immaterial as to what the tax would have been 
had it been assessed upon its capital stock.

on
Q Mr. Dana, how many feet of pipe line did the 

New York and New Jersey Water Company own on 
January 1, 1913?

A Thirty-five thousand.
Q How many feet of pipe line did it own on May 

20, 1913?
A Thirty-five thousand feet.

Mr. McGee. I object to that on the ground 
that it is immaterial how many feet of line the 
company owned on May 20.\ 0
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Q How many feet of pipe line did the company 
own after the acquisition of the Avenue E line on 
July 30, 1913?

A Twenty thousand feet more.
Q Making fifty-five?
A In all fifty-five thousand feet.
Q Did it during the year 1913 acquire any other 

pipe? . 10A Pipe in North Arlington, ten thousand feet.
Q When was that pipe line acquired, North Ar-

lington, and how?
A By construction, in September, 1913.
Q How much of the pipe line owned by the com-

pany on January 1, 1913, was located in any public 
street or highway, and where?

A 2, 170 feet in Bayonne and 2,000 feet in Kearny.
Mr. McG ee. I object to that on the ground that 

the length of line any one day in the year 1913 20
is immaterial, as the basis of the tax is on the 
percentage of gross receipts as provided by the 
act upon the total length of the line in the street 
as it bears to the entire line for the whole year.

Q How much mileage of pipe was' in the streets 
on the 20th day of May, 1913?

Mr. McGee. I object to that for the reason 
that that date is immaterial.

A The same number.
Q And m the same places? ou
A And in the same places.
Q How much was in the streets upon the acquisi-

tion of the Avenue E line on July 30, 1913?
Mr. McG ee. I object to that for the reason 

that the total gross receipts does not show the 
percentage for the last five months in proportion 
to the gross receipts for the whole year— the re-
turn to the assessors by the company.

A 24,170 feet. 40
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Q How divided?
A With 22,170 feet in Bayonne and 2,000 feet in 

Kearny.
Q That condition continued until the North Ar-

lington pipe line was completed, did it?
A  Yes.
Q How much mileage was the total mileage of 

pipe line in streets after the North Arlington pipe 
line was completed, and how was that divided?

Mr. McGee. I object to that as well as to the 
length of line in Kearny because the proportion-
ate length of line between the various munici-
palities is immaterial for the purpose of estimat-
ing the tax assessed by the State Board of As-
sessors against the company?

A 4,700 feet in North Arlington, 2,000 feet in 
Kearny and 22,170 feet in Bayonne.

20 Q Was the North Arlington pipe line cut in and 
used during the year 1913?

A No.
Q Has it ever been cut in and used?
A No.
Q Does the New York and New Jersey Water 

Company derive any revenue from it?
A No.
Q For what purpose does the New York and New 

Jersey Water Company have its pipes in the streets 
30 0f the Town of Kearny?

A  Its pipes are only in the roadways or cross-
roads located in the Township of Kearny for the pur-
pose of conveying water through that township to 
the City of Bayonne, all of which crossings are diag-
onally across the Hackensack meadows.

Q What was the gross revenue of the New York 
and New Jersey Water Company for the sale of water 
transported through any of its pipes during the year 
1913?

A $192,296.77.
40
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Q How much of that revenue was received from 
the City of Bayonne?

A $174,286.94.
Q Did it also supply water to the Town of 

Kearny?
A Yes, on the meadows, to the amount of $4,129.- 

20, and under a reciprocal emergency agreement with 
Jersey City, supplied water to the amount of $13,- 
352.06.

Q (By Mr. McGee.) To what?
A To Jersey City, and the balance was made up 

of adjustments of the various bills.
Q Does the water supplied to Kearny and Jersey 

City leave the pipes of the New York and New Jersey 
Water Company before it reaches Bayonne?

A Yes, except in the case of one connection of Jer-
sey City, which was only used in time of accident or 
break to the Jersey City main.

Q That connection is a matter inserted for the 
convenience of the City of Jersey City?

A Yes. , ;
Q Has the Avenue E pipe line any relation what-

ever to any of the supply of any municipality or cus-
tomer other than the City of Bayonne?

A No.
Q Has any of the mileage of the New York and 

New Jersey Water Company in the streets of the City 
of Bayonne any relation to the supply of any custom-
er other than Bayonne?

A No.
Q Mr. Dana, the water which you supply to the 

City of Bayonne through the Avenue E line could all 
have been supplied at any other point in the city 
designated by the city, could it not, if their mains had 
been of sufficient size to take the supply?

A Yes.
Q Mr. Dana, all the water that goes into the Ave-

nue E line reaches the City of Bayonne through the
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Charles A. Dana, cross.

pipes of the New York and New Jersey Water Com-
pany going over the Kearny meadows, does it not.

Mr. McGee, I object to it on the ground it
doesn’t make any difference where it goes.

A Yes.
Q If the City of Bayonne had its mains of suffi-

cient size at the point where those lines reach the ex- 
10 treme northerly border of the City of Bayonne the 

New York and New Jersey Water Company could 
there make delivery of all the water it now actually 
delivers, could it?

Mr.McGee. I object to that as immaterial, on 
the ground that it is immaterial, a suppositi-
tious case.

A Yes.
Q And indeed could make delivery at somewhat 

2q less expense for maintenance of pipes than it now is 
under?

A Yes.
Q The New York and New Jersey Water Company 

could have made physical delivery of all the water 
purchased from it by the City of Bayonne during the 
year 1913 at the northermost point of the City of 
Bayonne if the City of Bayonne had there had proper 
mains for the reception of such wTater, could it not?

A Yes.-
;U) Mr. McGee. I object to that, because the fact

is that during the year all the water was not de-
livered at the point mentioned, and therefore it 
is immaterial what could have been done under 
other circumstances.

Cross examination by Mr. McGee.
Q The New York and New Jersey Water Com-

pany delivered water to the city in additional quan-
tity by the use of the Avenue E line, did it not?

<>qo A Yes-
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Q And received an additional revenue therefrom?
A Yes.
Q Thus increasing the proportion of income to the 

company from water carried through the streets by 
the city in proportion to its total mileage?

A Slightly.
Statement by Witness. By the preceding ans-

wer I mean that there were draughts of water 
made from the Avenue E line after it was in use 
that were not made before, but not that the gross 
sales of water to the City of Bayonne were great-, 
er after the opening of the Avenue E line than 
they were before the use of such line.

Q After the Avenue E line was operated the water 
delivered to the city was delivered through a propor-
tionately greater length of line lying in the streets 
than previously?

A Yes. * 20
Q Il o u say that there was not as much water de-

livered to the city after the Avenue E line was opened 
than previously?

A Yes.
Q What did you mean then by saying that the city 

could have taken all of this water without the use of 
the Avenue E line had its pipes been large enough?

A I mean that a certain quantity of water is 
brought through the pipes of the New York and New 
Jersey Water Company to the limits of Bayonne, and 
that if the pipes of the city were large enough they 
would absorb all of This water through their system, 
but as their pipes are not large enough a part of it 
was carried through the pipe of the Suburban Water 
Company down Avenue E and distributed at points 
not as easily reached by the City of Bayonne’s sys-
tem.

Q Doesn’t this indicate then that the company 
supplied a greater quantity of water because of this  ̂
increased mileage in Avenue E?
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A T.he readings of the meters and the bill as paid
by Bayonne does not show so.

Q Then the readings of the meters indicate, as 
you understand it, that merely a part of the water 
previously supplied to the city was diverted through 
the Avenue E line instead of being supplied to the 
city elsewhere?

A Yes.
q  The Avenue E line made it possible, did it not, 

for the company to supply a greater quantity of 
water to the city than before that w'as built and used?

A Yes, if the city did not take all of its water at 
the former connection.

Q If the city had taken all the water it possibly 
could have taken at its former connection it could 
have taken more water through the Avenue E line, 
could it not, had it desired to do so?

A Yes, because, as I have said, the pipos of the 
^  city at the original connections w7ere too small for 

proper distribution.
Q The New York and New Jersey Water Com-

pany always billed the wTater to the City of Bayonne 
from the time it received the original franchise, did
it not?

A  Yes.
Q And the City of Bayonne always paid the New7 

York and New Jersey Water Company?
A Yes.

30 Q This wras so during the time that the Hudson 
County Water Company and the Suburban Water 
Company owrned the line in Avenue E?

A Yes, because no wmter was ever furnished by
those companies.

Q The Neŵ  York and New7 Jersey Company paid 
the Hudson County Water Company and the Subur-
ban Water Company a price for carrying the water 
through the streets?

A  Not the Hudson County Water Company, but 
° the Suburban Water Company, because while the
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Hudson County Water Company was in existence the 
pipe was not used.

Q Had it been used by the Hudson County Water 
Company the condition -would have been the same?

A Yes.
Q This right of the New York and New Jersey 

Water Company to supply this water to the city, and 
be paid for it, was always reserved to the New York 
and New Jersey Water Company?

A  Yes.
Q This water was carried to the Avenue É line 

at all times by pipes owned by the New York and New 
Jersey Water Company?

A Yes.
Q As a matter of fact, the right to carry water 

through Avenue E in Bayonne was always vested in 
the New York and New Jersey Water Company, was 
it not?

A No; that right was assigned to the Richmond 
County or Hudson County Water Company according 
to P. 2, the right being left to the New York and New 
Jersey Water Company to withdraw water as it saw 
fit at the rate of five dollars per million gallons for 
carrying charge.

Re-direct examination by Mr. Fort.
Q Mr. Dana, if the City of Bayonne owned the 

Avenue E line the New York and New Jersey Water 
Company would deliver exactly the same quantity of 
water to the City of Bayonne that it now does, would 
it not?

A Yes.
Q The only effect Of the opening of the Avenue E 

line was to assist pressures and distribution of water 
in the City of Bayonne, was it not ?

A Not necessarily pressures, but to give a greater 
territorial distribution.

Q That territorial distribution could have been 
secured by the City of Bayonne by thé addition of
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Charles A. Dana, re-direct.

lines to its own distributing system just as well as by 
the building of the Avenue E line by the New York 
and New Jersey Water Company, could it not?

A Yes.
Q And if the City of Bayonne had chosen to make 

the additions to its distributing system the New York 
and New Jersey Water Company would have supplied 

 ̂q exactly the same quantity of water it now does, would 
it not?

A Yes; it would have worked out just the same as 
if the City of Bayonne had purchased the Avenue E 
line.

Q The net revenues of the New York and New 
Jersey Water Company from the water sold to the 
City of Bayonne were greater in 1911 than they have 
ever been since, were they not?

A Yes.
20 Q The revenue of the company, then, from its 

sales of water to Bayonne depend upon the amount 
consumed by the city rather than upon the amount 
of mileage of pipe that the New York and New Jer-
sey Water Company own?

A Absolutely.
Q The Newr York and New Jersey Water Com-

pany had the facilities by pipe line’s for the transpor-
tation of just as much water to the limits of the City 
of Bayonne before the Avenue E pipe line was bought 

30 by that company than it has had since, hasn’t it?
Mr. McG ee. I object to that on the ground 

that it is immaterial as long as they did use the 
franchise.

A Yes, as is shown by the amount of delivery in 
1911.

'Mr. McGee. I object to the answer on the 
ground that had the city required more it would 
not be an evidence of that fact.



31
Charles A. Dana, re-cross.

Q The New York and New Jersey Water Com-
pany had two pipe lines, two 30-inch pipe lines across 
the Hackensack meadows to Bayonne prior to July 
30, 1913, did it not?

A Yes.
Q It still has the two pipes 30-inch size?
A Yes.
Q And it was possible for that company to make 

physical delivery therefore of just as much water to
the City of Bayonne prior to July 30, 1913, as it has 
been possible since?

A Yes, if the city’s mains were large enough to 
receive it.

Q Practically then the only effect of the Avenue 
B line is to save the city from building another line? 

A Yes.

Re-cross examination by Mr. McGee.
Q The more pipe line for purposes of distribution 

to the city in the streets there is increases the capac-
ity of the city to take water, does it not?

A Yes, it increases the capacity, but not necessar-
ily the consumption.

Q The consumption would depend upon the size 
of the city, would it not, to some extent?

A Maybe.
Q The amount of water that could be delivered to 

the city does not always depend upon the size of the 
pipe but rather upon the speed with which it passes 
through the pipe, does it not?

A Both volume and velocity.
Q Then the more pipe in the city the more water 

it is possible to deliver?
A Not always; it depends entirely upon the con-

sumption.
Q Though the company delivered less water to 

the city in 1913 than it did in 1911, doesn’t indicate
that the company could not have delivered more water 
in the later year?
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#
A No, the company can furnish a much greater 

quantity of water than it is now furnishing to the 
City of Bayonne any time that the City of Bayonne 
desires to consume more, independently of whoever 
owns the Avenue E line.
Further re-direct examination by Mr. Fort.

Q The New York and New Jersey Water Com- 
10 pany is bound to supply the City of Bayonne what-

ever water it may be required by that city so to de-
liver, is it no.t?

A Yes.
Q And that water is required by the contract to 

be delivered of a specific quality and at a specific pres-
sure, is it not?

A Yes.
Q The New York and New Jersey Water Company 

now has and has had for a period of years sufficient 
20 pipe lines reaching the City of Bayonne to carry and 

deliver that full quantity of water at the required 
pressure, has it not?

A It has now.
Q And how long has it had?
A Well, I don’t know the date. I will just put 

in there, it has now, since the opening of the second 
line.

Q That was three or four years ago?
A Yes.

30 Q Prior to 1913?
A Yes.
Q And prior to 1912 also?
A Yes.

Te s t imo n y  Cl o se d .

40
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Certificate of Examiner.

NEW JERSEY SUPREME COURT.

Ne w  Y or k  a n d  Ne w  Je r s ey  W at e r  
Co mpa n y , a corporation,

Prosecutor, 
vs.

St a t e  Bo ar d  o f  A ssesso r s , et al,
Respondents.

10

St a t e  o f  Ne w  Jer sey , j 
Co u n t y  o f  Es s e x . j  ss‘

I hereby certify that the foregoing deposition was 
taken before me in the City of Newark, New Jersey, 
at the office of Fort & -Fort, on February 10, 1915,’ 
under a rule to take affidavits pursuant to consent, 20 
and in the presence of the counsel as stated.

I further certify that the testimony was taken 
stenographically by me pursuant to consent of both 
counsel, and I certify that the foregoing testimony 
is a true and correct transcript of the testimony of 
the witness and the proceedings before me.

Supreme Court Examiner. 
Dated February 10, 1915.
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Oath of Stenographer.

NEW JERSEY SUPREME COURT.

10

Ne w  Y ork  a n d  Ne w  Je r s e y W ate r  j 
Co mp a n y , a corporation, I

Prosecutor, f Sténograph-
es. ) ePs Oath.

St a t e  Bo ar d  o f  A ssesso r s , et al, V
Respondents. )

St a t e  o f  Ne w  Jerse y , 
Co u n t y  o f  Es s e x .

Nellie Carter, being duly sworn according to law, 
on her oath says that she will faithfully, fairly and 
impartially take stenographically and reproduce in 

20 typewriting the testimony to be given in the above 
entitled cause before Nicholas W. Bindseil, as Su-
preme Court Commissioner.

NELLIE CARTER.

Sworn and subscribed before me 
this first day of May, 1915.

N ic h o la s  W . Bin d s e il ,
Supreme Court Commissioner of New Jersey.
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St a t e  Bo ar d  of  A ssesso r s , et al,

Ne w  Y o r k  a n d  Ne w  Jerse y  W a t e r
Co mp a n y , a corporation,

Respondents.

Continuation of testimony taken in the above en-
titled cause, by consent, before Nicholas W. Bindseil, 
a Supreme Court Commissioner, at the office of

Appearances:
Mr. Franklin W. Fort for prosecutor.
Mr. Francis H. McGee, representing the Attorney- 

General, for respondents.
It is stipulated and agreed by and between the at-

torneys for the respective parties that the testimony 
of the witness may be taken down in shorthand and 
afterwards reduced to typewriting, the signature of 
the witness being wraived and that the witness having 
been heretofore sworn, need not be sworn again.

CHARLES A. DANA, recalled for further 
Direct examination by Mr. Fort.

Q ML Dana, have you made any further investiga-
tion since the last day that you gave testimony in this 
matter, as to the lengths of pipe used and owned by 
the New York and New Jersey Water Company on

Q Do you wish to correct your testimony as to 
the lengths of pipe given by you at the preceding 
hearing?

Messrs. Fort & Fort, Essex Building, Newark, New 
Jersey, on Saturday, May 1, 1915, at 10 A. M.

January 1, 1913, May 20, 1913, July 30, 1913, and 
the month of September, 1913?

A Yes.
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A On some of them.
Q If so, will you give us the correct figures?
A  I desire to correct the answer to the questions 

on page 7 as to how many feet of pipe line the New 
York and New Jersey Water Company owned on 
January first, 1913, and May 20th, 1913: this ques-
tion I understood to be “ How long was the pipe line
or right of wav,” which is about 35,000 feet; but the 10 °  ■ 7 . t
actual number of feet of pipe laid upon the right of
way, there being two parallel pipes, should be 82,500
feet, both on January first, 1913, and on may 20tli,
1913; and if my answer .of 35,000 feet is changed to
82,500 feet, the testimony will be correct.

In answer to the question on page 8, as to how many 
feet of pipe line the Company owned after the acquisi-
tion of the Avenue E line on July 30th, 1913, I find 
that I gave the general figure of 20,000 feet, but that 

2q to be specific, upon reviewing the survey of the Ave-
nue E line, the actual length should be 17,700 feet, 
which would make a total distance of pipe laid of 
100,200 feet, and I therefore desire to have the ans-
wer of 20,000 feet changed to 17,700 feet, so that the 
testimony will be correct.

My misunderstanding of the question as to the pipe 
line would also apply to the number of feet of pipe 
line laid in the streets of Bayonne, which instead of 
being 2,170 feet, as appears on page 8, should be 4,400 

OQ feet. I desire to change the answer showing 2,170 
feet in Bayonne to 4,400 feet in Bayonne.

For the convenience of the court I herewith sub-
mit a table showing the number of feet of pipé then 
laid as of the various dates:
January 1st, 1913, and May 20th, 1913:

Total P ip e .....................,.......................  82,500 feet.
In Streets ......................... . . ' ...............  6,400 “

Bayonne  ........  4,400 feet.
Kearny ..................... 2,000 “

40
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July 30th, 1913:
Total P ip e ................ . ........................ .. 100,200 feet.
In Streets ........ ...................................  24 170 “

B ayon n e..................  22,170 feet.
Kearny ....................  2,000 “

September, 1913 :
Total P ip e ............................................. 110,000 feet.
In Streets ........................................... .... 28 870 “

Bayonne ..................  22,170 feet.
Kearny ..................   2,000 “
North Arlington . .. 4,700 “

Cross examination by Mr. McGee.

Q What was your idea in answering the questions 
as originally given, in the way in which you did, in-
stead of as now corrected?

A I understood the questions to mean right of 
way— the length of right of way, and not total length 
of pipe, there being parallel pipes on part of the right 
of way.

Q And you gave the length of the single pipe in-
stead of the double pipe?

A Yes.
Q This applies to pipe both in and off the streets, 

does it not?
A Yes.
Q Have you figured the proportion between the 

length of pipes in the streets and the length of pipe 
off the streets?

A No, I have not figured proportions, but the 
total lengths.

Re-direct examination by Mr. Fort.

Q ' Your correction of your testimony in regard to 
the length of the Avenue E line, from 20,000 to 17,700 
feet, is due to the examination of an exact survey?

A Yes.

— -  -A - f- . ....... '
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Re-cross examination by Mr. McGee.
Q The Avenue E line is not a double pipe line, 

parallel, but a single pipe line?
A Yes.
Q All the double piping is off the streets, is it?
A Partly.
Q But not any of it in Avenue E?

10 A  No. j

Te s t imo n y  Cl o s e d .

St a t e  o f  Ne w  Je r se y ,
Co u n t y  of  E s s e x .

I, Nicholas W. Bindseil, hereby certify that the 
20 foregoing testimony was taken by consent before me 

as Supreme Court Commissioner, at the office of 
Messrs. Fort & Fort, Essex Building, Newark, New 
Jersey, on Saturday, May 1st, 1915, at 10 A. M., in 
the presence of Mr. Franklin W. Fort for prosecutor, 
and Mr. Francis H. McGee, representing the Attor-
ney-General, for respondents; that it was stipulated 
and agreed by and between the attorneys for the re-
spective parties that the testimony of the witness 
should be taken down in shorthand and afterwards 

30 reduced to typewriting, the signature of the witness 
being waived; that Nellie Carter was duly sworn by 
me as stenographer; and I further certify that the 
foregoing is a true and correct transcript of the testi-
mony of the witness given before me.
Dated May 3rd, 1915.

NICHOLAS W. BINDSEIL, 
Supreme Court Commissioner of 

New Jersey.

4 0
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E X H IB IT  P. 1.

To the Honorable The Mayor and Council of the City 
of Bayonne, New Jersey.

Gentlemen:
At a meeting of the Board of Directors of the The 

New York and New Jersey Water Company, held this 
day, the following preamble and resolutions were  ̂  ̂
unanimously adopted:

W h e r e a s , There has been submitted to this Board 
an ordinance passed by the Council of the City of 
Bayonne on June 21st, 1904, and approved by his 
Honor the Mayor of Bayonne June 24th, 1904, which 
ordinance is in the words and figures following:

An Ordinance to provide for an extension of the sys-
tem of water mains in this City, and for a further sup-
ply of water for the purpose of extinguishing fires and 
for other purposes in this City. on

Whereas, The water supply of this City is received 
from The New York and New Jersey Water Company 
(assignee of William de H. Washington and Turner 
A. Beall), under and by virtue of the provisions of a 
certain contract bearing date September 6th, 1894, 
made by and between the City of Bayonne and the said 
William de H. Washington and Turner A. Beall, the 
intake for said water supply being at the northerly 
extremity of the City, from which intake the water is 

, distributed throughout the City by mains owned by <>.-v 
the City, which distributing mains have by reason of 
their age become incrusted, and their capacity les-
sened, which, with the greatly increased demands of 
the manufacturing industries located here, as well as 
the large increase of population, have rendered the 
said distribution system inadequate for the present 
needs of the City; and

Whereas, Notwithstanding the provision which is 
now being made by the laying of an additional main 
to increase the supply for a portion of the City, it is 40
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deemed advisable, in view of the rapid increase in pop-
ulation and the incoming of additional manufacturing 
industries, to make further provision for an increased 
pressure and quantity, and for better protection 
against fire for the entire City, as well as to secure 
the means of procuring an adequate water supply for 
the future; and

Whereas, This City can make provision for secur-
ing such additional pressure, quantity and fire protec-
tion only by the laying of additional water mains at 
large expense; and

Whereas, The New York and New Jersey Water 
Company at its own cost and expense, and without 
the expenditure of any money by the City, has offered 
to lay water mains in and through certain of the streets 
and avenues of this City, hereinafter designated, for 
the purpose of conveying water to and throughout the 
City, as well as beyond the City, on the terms herein-
after provided, by means of which mains such better 
provision will be made for the present and future 
water needs of the City, and the said company has also 
offered to erect and maintain at its own cost and ex-
pense a certain number of fire hydrants along the line 
of the said mains so to be laid by it, and also at its 
own cost and expense to furnish from said mains and 
hydrants water free, which may be drawn therefrom 
for the purpose of extinguishing fires and for street 
sprinkling purposes; and said company offers also to 
pay to the City a sum equal to five ($5.00) dollars per 
million gallons for each and every million gallons of 
water that may be conveyed by said mains beyond the 
City; and

Whereas, It is the judgment of this Board that it is 
to the advantage of this City that such offer should 
be accepted; therefore,

Be it ordained by the Mayor and Council of the City 
of Bayonne as follows:

Section 1. That the offer of the New York and New 
Jersey Water Company, above recited, be accepted,
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and the right is hereby granted to the said The New 
York and New Jersey Water Company, its successors 
and assigns, upon the conditions herein stated, to lay, 
maintain, repair, renew and operate water mains, not 
exceeding two, which mains may he constructed of 
either steel or iron pipes of an internal diameter not 
less than sixteen (16) inches each, and not more than 
thirty-six (36) inches each, for a period of twenty- 
five years from the date hereof (and not to be made 
any longer by any power, except by consent of the 
City), from a point in West Fifty-fifth street, near and 
west of Avenue “ D,” to be designated by the Mayor; 
thence easterly to Avenue “D ;” thence southerly 
through Avenue “ D” to East Fifty-second street; 
thence easterly through East Fifty-Second street to 
Avenue “ E ;” thence southerly through Avenue “ E” 
to Linnet street; thence easterly through Linnet street 
to Ingham avenue; thence southerly through Ingham 

. avenue and under the property of the City at the foot 
of said Ingham avenue to and continuing under the 
waters of the Kill von Kull to the southerly boundary 
line of this City.

Then follow certain provisions not material to this 
litigation.

When the water company shall determine to lay the 
second line above referred to, it shall serve two months’ 
notice thereof upon the Mayor of the City, and upon 
its Council or the City Clerk, and said second main 
shall be laid in the streets and avenues, and according 
to the specifications hereinbefore designated, unless 
the City shall determine to have it laid in other streets 
and avenues for the better and more efficient distribu-
tion of the supply of water throughout the City; in 
which event the City shall designate such other streets 
and avenues.to be used for such purpose, and the water 
company shall then lay such second main in such 
other, and only in such other, streets and avenues, pro-
vided said company shall not pay the cost for the sec-
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ond route to any extent that it may exceed by more 
than one thousand feet (1,000 ft.) the length of the 
first line laid hereunder, the cost of such excess length 
of line over one thousand feet longer than the first 
line to be paid by the City, and both said mains to 
converge at the foot of Ingham avenue. On or before 
the laying of the said second line in and through the 
City of Bayonne, the company shall lay or cause to 
be laid, from the company’s point of intake to the 
City’s point of intake, of its supply of water, a second 
supply main or conduit of as large a capacity and as 
good a quality and durability as said second main to 
be laid in the streets of the City, its said supply main 
or conduit to be laid to and connect with its said two 
mains and with the City’s distributing mains at the 
northerly end of the City of Bayonne, at a point or 
points to be designated by the Mayor of the City or 
by the Mayor and Council.

Sec. 2. The grant made herein is upon the further 
condition that the said water company, its successors 
and assigns, shall erect, when said mains are being 
laid, and shall maintain throughout the time of this 
grant, at points to be designated by the City, twenty 
(20) fire hydrants along the line of each of the said 
two mains, or forty hydrants in all, which hydrants 
shall be of standard pattern, with double openings, and 
suitable for use by the fire department of the City of 
Bayonne, and shall be kept in good repair, and be 
maintained by the said water company, its successors 
and assigns, who or which shall also furnish to the 
City free water from said hydrants for the extinguish-
ment of fires', and for reasonable use in sprinkling 
streets, throughout the time of this grant.

Sec. 3. The City shall from time to time during and 
after the construction of said main or mains designate 
points at street crossings at which said main or mains 
shall be tapped and water drawn therefrom into the
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distributing pipes of the City for the purpose of sup-
plying water to the manufacturers and other custo-
mers of the City, and for all other needs of the City, 
for a full, complete and efficient water supply; all such 
taps and all valves thereto to be made and set by the 
water company at its own cost and expense, if the 
places therefor be designated by the Mayor or by the 
Mayor and Council while said main or mains are being  ̂
laid, but at the expense of the City if such places or 
points be not designated by the City during the con-
struction of said main or mains, and to be operated 
jointly by said water company and by the City. The 
City shall at its own expense set and maintain a meter 
at each of the said taps or connections, to which the 
representatives of the City and said company shall 
have access at all reasonable times, by which the 
amount of water so drawn from the said main or mains 
and delivered into the .distributing pipes of the City go 
shall be measured, and the amount thereof shall be 
charged to the City, and shall be accepted and paid 
for by the City at the same rates and upon the same 
terms as to the payment to the said water company, 
its successors or assigns, or its or their trustee, as is 
provided for by the said contract of September 6tli, 
1894; or

The City may, at its option, either before or after 
setting any or all such meters at said taps and con-
nections, elect to have a different method of measuring 
and arriving at the amount of the water to be drawn 
•from said main or mains, and delivered into the dis-
tributing pipes of the City, namely, by means of a 
standard meter or meters to be provided, set and main-
tained by said water company at the point or points 
of intake of water at or near the northerly line of the 
City, and also at the point of outlet of water at the foot 
of Ingham avenue, near the southerly line of the 
City— the difference between the quantity of water re-
ceived at said intake point or points and that passing j
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out at said outlet point to be the amount of water to 
be charged to the City as aforesaid (less the amount 
of water passing through the twenty hydrants on each 
of said mains as aforesaid, for fire purposes or street 
sprinkling, which shall be supplied free to the City), 
and may at the option of the City be metered at each 
hydrant or the value of which hydrant water shall be 
estimated at $30 per hydrant per annum, which 

10 amount the water company shall in that event allow 
the City as a rebate on its water bills.

Sec. 4. This grant is on the further condition that 
the water company shall not sell water either in or 
out of the City, for consumption within the City, or 
for resale within the City, except to the City, and said 
mains shall never be used for any other purpose than 
as water mains. The water company may convey 
water by means of the main or mains hereinbefore re- 

oo ferred to (subject to the prior fulfillment of all its 
obligations to deliver water to the City, as to quality, 
quantity, pressure and in all other respects, undei the 
contract of September 6th, 1894, and under and pur-
suant to the terms of this ordinance), through and 
beyond the limits of the City of Bayonne, if legally 
authorized so to do, and all water so conveyed shall be 
metered by a standard meter or meters at the south-
erly end of the main or mains hereinafter referred to ; 
and the said company shall, as a condition of and in 
consideration of this grant, pay to the City quarterly

30 a sum at the rate of, and equal to, $5.00 per million gal-
lons for each and every million gallons of water so 
conveyed beyond the limits of the City, as shown by 
the said meter or meters at the southerly end* of said 
main or mains, and the City shall be entitled to receive 
said sum, at its option, in cash, or by a credit upon its 
bills from the water company for water delivered to 
it by said company through either or both of said two 
mains or through the existing supply main bringing

4 0
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water to the City, and in that event to that extent the 
contract price of said company’s water supplied to 
the City, shall be reduced; and the City’s officers shall 
have access at all reasonable times to inspect and ex-
amine said meter or meters and every other meter that 
may be used to measure any water furnished to the 
City or to measure water in whose quantity the City 
may be interested, and shall have the right to require 
that every such meter or meters shall be repaired from 
time to time whenever necessary, at the expense and 
cost of the water company; and the water company 
shall have the same right in regard to any meter or 
meters of the City and used to measure water in which 
the Company is similarly interested.

Then follow certain provisions not material to this 
litigation.

Sec. 7. The rights and duties hereunder shall enure 
to and bind said water company, its successors and 
assigns; and whenever said company refuses or neg-
lects to do any work herein required of it, the City may 
do the same or have the same done at the company’s 
expense, and the company shall owe and pay the City 
the reasonable cost of doing the same, as a debt due 
from said company to the City.

Then follow certain provisions not material to this 
litigation.

10
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EXH IBIT P. 2.

Copy 6-6-13-Man*
ASSIGNMENT.

Nov. 30, 1904.
NEW YORK AND NEW JERSEY W ATER 

COMPANY TO
10 RICHMOND W ATER COMPANY.

I n d e n t u r e  of  A s s ig n me n t , made this 30th day of 
November, 1904, by and between the New York and 
New Jersey Water Company, a corporation of the 
State of New Jersey, party of the first part, and the 
Richmond Water Company, a corporation of the same 
state, party of the second part:

W h e r e a s , on the 21st day of June, 1904, an ordi-
nance was passed by the City of Bayonne, a munici-
pal corporation of the State of New Jersey, approved 

20 by the Mayor of said City on June 24th, 1904, a copy 
of which said ordinance is hereunto annexed, and said 
ordinance was accepted by the New York and New 
Jersey Water Company on June 28th, 1904, and con-
stituted a contract between the said New York and 
New Jersey Water Company and the said City.

Now t h is  In d e n t u r e  W it n e s s e t h  :
I. That the party of the first part, in consideration 

of one dollar and other valuable consideration paid 
by the party of tlie second part, receipt whereof is

<M) hereby acknowledged, has assigned, transferred, con-
veyed and set over unto the party, of the second part, 
its successors and assigns, all the rights, privileges 
and franchises in said ordinance contained and 
granted to lay, maintain and operate two water mains, 
in accordance with the terms and conditions of said 
ordinance, as fully as the party of the first part might 
or could do.

II. The party of the second part covenants and 
1() agrees that it will proceed forthwith to the construe-
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tion of the first of said mains, and will prosecute said 
work with diligence, and that when the second of said 
mains becomes necessary it will construct the same, 
and will maintain and operate the said mains for and 
during the whole of the term of said ordinance, and 
in such construction, maintenance and operation will 
observe all the requirements and conditions of said 
ordinance, and will indemnify and hold harmless the 
said City of Bayonne, as therein provided and set 10 
forth.

III. It is covenanted and agreed between the 
parties hereto that the party of the first part shall 
have the right to use said mains for the transportation 
of water to fulfil in every respect its contract obliga-
tions with the City of Bayonne under said ordinance.
The cost of any taps or hydrants for such purpose to 
be defrayed by the party of the first part, and such 
taps and all work in connection with such delivery of 2o 
water to the City of Bayonne, to be made and done 
under the supervision and subject to the control of
the duly appointed representative of the party of the 
second part.

IV. The party of the first part agrees to pay to 
the party of the second part for the use of said main 
or mains, the sum of $5.00 for each million gallons of 
water delivered to the City of Bayonne, as shown by 
meter measurement, settlements to be made quarterly.

V. The contract between the parties hereto, dated 80 
the 16th day of May, 1903, having provided for the 
sale of water to the party of the second part by the 
party of the first part, delivery thereof to be made at 
Avenue D and 55th street, Bayonne, New Jersey, the 
same is hereby amended to provide that the water sold
by the party of the first part to the party of the second 
part for delivery in Staten Island shall be measured 
through meter placed at the foot of Ingham Avenue 
in the said City of Bayonne; and in the event of the
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laying of an additional main through the City of Bay-
onne under the terms of said ordinance, then through 
a meter at the foot o f said Ingham Avenue and at the 
foot of such other street as the route of the said 
second main may traverse under the provisions of 
said ordinance.

VI. Said contract of May 16th, 1903, is hereby 
lO ratified and confirmed in all its provisions, except as 

herein specifically amended.
In testimony whereof, the parties to these presents 

have caused their respective common seals to be here-
unto affixed, and to be signed and delivered by their 
appropriate executive officers, the day and year first 
above written.

NEW YORK AND NEW JERSEY 
W ATER COMPANY,

(s e a l ) (Signed) T. A. BEALL,
2 0 President.

Attest:
(Signed) Jos e ph  H. Be a l l ,

Secretary.

RICHMOND W ATER COMPANY, 
(s e a l ) (Signed) SAMUEL S. MOORE,

President.
30

Attest:
(Signed) Cl a r e n c e  F. W a l k e r , 

Secretary.

40
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EXHIBIT P. 3.

Th is  Indent ur e , made this eleventh day of July, 
nineteen hundred and twelve, b e t we e n

HALSEY M. BARRETT, Special Master, 
party of the first part, a n d

SUBURBAN WATER COMPANY, 
a corporation of the State of New Jersey, having its ] q 
principal office in the City of Newark, County of 
Essex and State of New Jersey, party of the second 
part, WITNESSETH :

That Whereas, by a certain amended decree of fore-
closure and sale made by the District Court of the 
United States for the District of New Jersey, on cross-
bill of Mechanics Trust Company, in a certain cause 
therein depending, wherein Turner A. Beall is com-
plainant and Hudson County Water Company and 
others are defendants, dated the seventeenth day of 20 
February, nineteen hundred and twelve, it was among 
other things ordered, adjudged and decreed that all 
of the premises and property, real, personal or mixed, 
rights, privileges, immunities and franchises wherever 
situated, directed by said decree to be sold, should be 
sold by Halsey M. Barrett, who was thereby appointed 
Special Master for that purpose, at a day and hour to 
be fixed by him, at the Court House, in the City of 
Jersey City, Hudson County, New Jersey, upon ad-
vertisement of such sale as directed in said amended n.-v 
decree; and

Whereas the said Special Master did make sale of 
all of the said premises and property directed by said 
amended decree to be sold by him, unto Suburban 
Water Company, party of the second part, for the sum 
of Five Hundred and Fifty Thousand Dollars ($550,- 
000), such sale being made at the Court House in Jer-
sey City, New Jersey, on Thursday, June sixth, nine-
teen hundred and twelve; and said Special Master 
having duly reported such sale so made by him to said a a

sppgig
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United States District Court for the District of New 
Jersey, by his report dated June sixth, nineteen hun-
dred and twelve, filed June seventeenth, nineteen hun-
dred and twelve, and said court, hy its order made the 
third day of July, nineteep hundred and twelve, hav-
ing ordered, adjudged and decreed that the said re-
port of said Special Master and all the matters and 
things therein contained, do stand ratified and ap-
proved and confirmed, and that the said sale so made 
hy said Special Master to said purchaser, Suburban 
Water Company, for the sum of Five Hundred and 
Fifty Thousand Dollars ($550,000), of all and singu-
lar the said premises, properties and franchises of 
Hudson County Water Company, in and by the said 
amended decree of foreclosure and sale directed to he 
sold, be ratified, approved and confirmed as valid and 
effectual in law, subject, however, to all and singular 
the terms and conditions of purchase as provided in 
said amended decree of foreclosure and sale, u hicli 
order of confirmation further ordered that upon pay-
ment by the purchaser of the balance of the purchase 
money, Five Hundred and Fifty Thousand Dollars 
( f 550,000), above referred to, the said Special Mas-
ter sign, seal, execute, acknowledge and deliver deeds 
of conveyance and bills of sale for all of the property 
so sold and purchased as aforesaid.

Now, THEREFORE, THIS INDENTURE WITNESSETH

That the said Halsey M. Barrett, Special Master as 
aforesaid, by virtue of the premises and in compliance 
with said orders, and for the consideration of Five 
Hundred and Fifty Thousand Dollars ($550,000) 
lawful money of the United States of America to him 
in hand paid, the receipt whereof is hereby acknowl-
edged, has granted, bargained, sold and conveyed, and 
by these presents does hereby grant, bargain, sell and 
convey unto the said Suburban Wtiter Company, its
successors and assigns :

1. All the rights, privileges and franchises granted 
to The New York and New Jersey Water Company by*10
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an ordinance passed by the City of Bayonne, in the 
County of Hudson, New Jersey, June 21, 1904, ap-
proved by the Mayor of said City June 24, 1904, and 
accepted by The New York and New Jersey Watei 
Company June 28, 1904, which were assigned by the 
said The New York and New Jersey Water Company 
to the said Hudson County Water Company (it being 
on the date of the said assignment known as Richmond 
Water Company) by an indenture of assignment dated 10 
the thirtieth day of November, 1904, subject, however, 
to all of the terms, provisions and conditions of the 
said indenture of assignment, and also the water 
mains heretofore laid and now maintained in the 
streets of the said city under the said ordinance and 
indenture of assignment, and all gates, hydrants, 
valves and appurtenances connected therewith.

Then follow certain provisions not material to this 
litigation.

_ ; . 20
7. All and singular the right, title, interest, estate

and property of the said Hudson County Water Com-
pany in and to all and singular the water works now 
constructed or in process of construction, operated or 
maintained by the said Hudson County Water Com-
pany for the purpose of supplying water to any city, 
town, township, village, borough, place, district, per-
son or corporation and for any other corporate purpose * 
of the said Hudson County Water Company and all 
lands, licenses and rights of way acquired by the said 
Hudson County Water Company, for or in connection 
with, or for the purpose of constructing, operating and 
maintaining said water works, together with all the 
structures, buildings, reservoirs, dams, conduits, fix-
tures, machinery, tools, implements, engines, hydrants, 
mains and distributing pipes, and all things whatso-
ever belonging or appertaining to, or which may be 
used for the purpose of constructing, operating or 
maintaining said water works, and all the powers, 
grants, rights, privileges, benefits, advantages, immu- . () 
nities, exemptions, charters, franchises and contracts
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belonging or appertaining to or connected there-
with or connected with the construction, operation 
and maintenance of said water works. The said prem-
ises and property are sold and .conveyed free and flear 
of and discharged from the lien of the mechanics lien 
filed by the defendants Patrick H. Conlan and John 
Conlan as partners trading under the style and name 
of P. H. & J. Conlan, in the office of the Clerk of the 
County of Essex in the State of New Jersey, on or 
about the twenty-third day of March, 1910, and free 
and clear of and discharged from the judgment hereto-
fore obtained by the said defendants against the said 
Hudson County Water Company on the said mechan-
ics lien, in the Circuit Court of the said County of 
Essex; but expressly subject to all other liens thereon 
prior to the lien of the said mortgage or deed of trust 
made to Mechanics Trust Company; also all taxes, as-
sessments or other municipal or governmental rate, 
charge, imposition or lien lawfully imposed thereon 
prior to the date of the sale of said premises and prop-

To g r t h e r  w it h  all and singular the hereditaments 
and appurtenances to the same belonging, t o  h a v e  
an d  t o  HOLD said premises and property, real, persona 
or mixed, rights, privileges, immunities and franchises 
above described, to the said Suburban Water Com- 

* pany its successors and assigns, to them and their 
only proper use, benefit and behoof forever, according 
to the true intent and meaning of the said amended 
decree of sale and proceedings above mentioned.

I n  W it n e s s  W h e r e o f  the said Halsey M. Barrett, 
Special Master as aforesaid, has hereto set his hand 
and seal, the day and year first above written.

HALSEY M. BARRETT, ( l . s .)
Special Master.

4 0

Signed, sealed and delivered in 
the presence of

Har o l d  A. Mil le r .
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EXHIBIT P. 4.

Th is  Ind e nt u r e , made the thirtieth day of July, in 
the year one thousand nine hundred and thirteen, be-
tween the Su b u r ba n  W a te r  Co mp a n y , a corporation 
of the State of New Jersey, party of the first part, and 
Th e  Ne w  Y or k  & Ne w  Je r s e y W ate r  Co mp a n y , a 
corporation of the State of New Jersey, party of the 
second part; y 0

WITNESSETH, that the said party of the first part, 
for and in consideration of the sum of $125,000 4%
1st consolidated mortgage bonds, paid by the said 
party of the second part, does hereby grant, release 
and forever quit claim unto the said party of the sec-
ond part, its successors and assigns forever, all its 
right, title and interest in, and to a certain 30 inch 
riveted steel water pipe line situate, lying and being 
in the City of Bayonne, Hudson County, New Jersey, 
and lying more particularly from a point in West 55th 20 
Street, west of Avenue D, thence easterly through 
Avenue D, to East 52nd Street, thence easterly 
through East 52nd Street to Avenue E, to Linnet 
Street, thence easterly through Linnet Street to Ing-
ham Avenue, thence down Ingham Avenue, together 
with all the appurtenances of said pipe line, and all 
the estate and rights of the said party of the first part.
To h a v e  and  t o  h o l d  the above granted, bargained and 
described premises, unto the said party of the second 
part, its successors and assigns, forever.

I n W itnes s  W he r eo f , the said party of the first 
part lias hereunto caused its corporate seal to be 
affixed and these presents to be signed by its President 
and attested by its Secretary by authority of its Board 
of Directors, the day and year above written.

SUBURBAN WATER COMPANY,
(s e a l ) Per De WITT VAN BUSKIRK,

President.

In the presence o f :1 40
Attest:

F. C. Ea r l ,
■Secretary.
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AGREEMENT.

Sept. 6, 1894.

City of Bayonne with Washington and Beall.
This Agreement made this sixth day of September 

in the year of our Lord one thousand eight hundred 
and ninety-four, between William DeH. Washington, 
of the City of New York, in the County of New York 
and State of New York, and Turner A Beall, of the 
City of Yonkers, in the State of New York, parties of 
the first part, and The Mayor and Council of the City 
of Bayonne, a municipal corporation of the State of 
New Jersey, party of the second part, Witnesseth: 

Whereas the party of the second part desires to 
obtain for the City of Bayonne and its inhabitants, a 

2q supply of pure and wholesome water for drinking, 
domestic and manufacturing purposes, the extinguish-
ment of fires and all other lawful purposes, and the 
parties of the first part have offered to furnish or cause 
to be furnished such supply upon the terms and con-
ditions hereinafter stated;

Now Therefore, the parties hereto, in consideration 
of one dollar to each in hand paid by the other, receipt 
of which is hereby acknowledged, and of the mutual 
covenants and agreements herein contained, do mutu-
ally agree as follows:30 ■ ■ ' , jFirst. The parties of the first part undertake and
agree to furnish, or cause to be furnished, to the party 
of the second part, by means of a substantial system 
of water works, to be operated by the parties of the 
first part, or their assigns, an ample supply of pure 
and wholesome water to be delivered from available 
water sources into the system' of pipes nowT constructed 
or hereafter to be constructed by the party of the sec-
ond part at such point in said city, as shall be desig-
nated by the Mayor of said city, said designation to<10
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be made within thirty days after notice shall be given 
said mayor by said parties of the first part, or their 
assigns, requiring such designation and under a pres-
sure of not less than forty-five pounds to the square 
inch.

Then follow certain provisions not material to this 
litigation.

II. The parties of the first part agree that the 
works for the furnishing of the said supply of water 
shall be begun within six (6) months from the date of 
this contract, and so far completed and in operation 
within two years from this date as to provide a daily 
supply of two million five hundred thousand (2,500,- 
000) gallons, which the party of the second part agrees 
to receive and pay for as hereinafter provided, (pro-
vided, however, that if parties of the first part sup-
ply water hereunder in less than two years the mini-
mum amount to be received and paid for by party of 
second part during first year (said year dating from 
the day the water supplied by the party of the first 
part shall be approved by the chemists as herein pro-
vided) shall be seven hundred and thirty millions 
(<30,000,000) gallons annually, and during the second 
yeer of said supply of water, nine hundred'and twelve 
million five hundred thousand (912,500,000) gallons 
annually, as in next paragraph specified) and there-
after the parties of the first part agree to provide and 
maintain a daily supply of water equal to all the re-
quirements of the party of the second part, provided 
that the said party of the second part shall in all cases 
give six months’ written notice to the parties of the 
first part, or their assigns, of any increase in supply 
required over two million five hundred thousand 
(2, 00,000) gallons daily and from and after the 
time when such increased supply shall be pro-
vided, pursuant to such notice, the party of the second 
part agrees during the remaining term of this contract 
to receive and pay for at least fifty per cent, of such 
additional daily supply so required.
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Then follow certain provisions not material to this 
litigation.

III. The parties of the first part or their assigns 
shall give thirty days’ written notice to the party of the 
second part, by delivering such notice to the Mayor or 
City Clerk of said City, of the time when they will be 
ready to deliver water to the party of the second part 
under the terms of this contract, and on and after the 
date named in such notice the parties of the first part 
agree to deliver or cause to be delivered, the water as 
specified in the last paragraph, and the party of the 
second part agrees to receive from the parties of the 
first part or their assigns, all the water required for 
said city and to pay for the same at the following rates, 
viz: For the first two million (2,000,000) gallons con-
sumed each day, at the rate of eighty-nine dollars 
($89) per one million gallons; for the third million 
gallons consumed each day, at the rate of eighty ($80) 
dollars per one million gallons; for the fourth one mil-
lion gallons consumed each day, at the rate of seventy 
dollars ($70) per one million gallons; for the fifth 
one million gallons consumed each day, at the rate of 
fifty-five dollars ($55) per one million gallons; and 
for the sixth one million gallons and all in excess 
thereof consumed each day, at the rate of forty dollars 
($40) per one million gallons. It being understood 
and agreed, however, that the party of the second part 
shall not be obligated at any time to pay for more 

'M) water than it actually uses,, provided that the party 
of the second part agrees that the daily supply re-
ceived and consumed by it shall during the first year 
after'the date of the first delivery under this contract 
be not less than two million (2,000,000) gallons per 
day, and thereafter not less than two million five hun-
dred thousand (2,500,000) gallons each day, and in 
addition in all cases fifty per cent, of any additional 
supply over and above two million five hundred thou-
sand (2,500,000) gallons required by the party of the 

J ° second part as in the last paragraph provided.
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■ Settlements to be made quarterly on the first days 
of January, April, July and October. It being under-
stood and agreed, however, that to the end of the first, 
second and third quarters of each year, no more water 
shall be paid for than has been actually consumed 
during each of said quarters respectively, and that at 
the end of the fourth quarter of each year the differ-
ence between the amounts paid during the three pre-
ceding quarters and the total amount the party of the 
second part is obliged to pay under the terms of this 
contract for the year shall then be paid in full.

Then follow certain provisions not material to this 
litigation. ^

And the party of the second part further agrees that 
the parties of the first part in constructing the works 
required under this contract, shall have the right to lay 
pipes through the streets and avenues of the party of 
the second part, to the point or points of reception, 
provided that said pipes shall not be used for any other 
purpose than to furnish the water provided for under 
this contract, and that not more than five hundred 
(500) feet of any street or avenues shall be opened 
or excavated at one time, and that in no case shall any 
cross street or avenue be blocked so as to prevent the 
passage of vehicles during the progress of the work 
of laying such pipes, and that such excavations and 
work shall be so made and performed as not to inter-
fere with the approach of fire engines to fire hydrants 
on the line of such work, it being expressly under-
stood that in case the parties of the first part shall 
obstruct the said cross streets or avenues or fire 
hydrants, the party of the second part shall have the 
right to remove such obstructions at the cost of the 
parties of the first part; and provided, further, that 
such construction through such streets and avenues 
shall be made under the direction of the Street Com-
missioner, and the Committee on Water, Streets and 
Drainage, or under such other officer or committee as
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may be designated by the City of Bayonne, and shall 
not interfere with or injure other constructions or 
works made therein, and that the parties of the first 
part shall at their own costs and expenses immediately 
fill up all excavations and relay any pavement or side-
walks removed, and leave such streets and avenues in 
as good condition after such pipes are laid therein as 
they were before such work was commenecd.

10 And it is hereby further agreed that in no case shall
the party of the first part furnish water to any person 
or corporation within the limits of the City of Bay-
onne.

Then follow certain provisions not material to this
litigation.

EXHIBIT P. 6.

20
ASSIGNMENT.

April 30, 1895.
Washington and Beall to New York 

& New Jersey Water Company.
Know all men by these presents that whereas a cer-

tain written contract was duly made and entered into 
between us, the undersigned Turner A. Beall and Wil-
liam deH. Washington, and the Mayor and Council of 
the City of Bayonne, New Jersey, dated the sixth day 
of September, 1894, whereby we, on behalf of ourselves 
and assigns, undertook and agreed to furnish and the 
Mayor and Council of the City of Bayonne agreed to 
receive a supply of pure and wholesome water for said 
City of Bayonne, for the period of twenty-five years 
from the date of said contract, upon the terms and con-
ditions therein set forth; and whereas the New York 
and New Jersey Water Company has been duly incor-
porated under the laws of the State of New Jersey for 
the purpose of operating water works and supplying 
water therefrom and is desirous of acquiring and ful-
filling said contract.
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Now Therefore, we, the said Turner A. Beall and 
William deH. Washington, in consideration of the sum 
of one thousand dollars and other valuable considera-
tion, the receipt whereof is hereby acknowledged, have 
sold, assigned, transferred and set over, and by these 
presents do hereby sell, assign, transfer and set over 
unto the said The New York and New Jersey Water 
Company, all our right, title and interest in and to 
said contract, and all moneys, interest, benefit and ad- 10 
vantage whatsoever, now due or hereafter to accrue, 
arise or be had or made by virtue thereof; to have and 
to hold the same unto the said The New York and New 
Jersey Water Company, its successors and assigns, 
to its and their own use, benefit and behoof forever; 
the said The New York and New Jersey Water Com-
pany, its successors and assigns, to well and truly ful-
fill and perform all and singular the covenants and 
conditions in said contract contained on the part of 
the parties of the first part thereto and to ŵ ell and 20 
truly indemnify and save us harmless therefrom.

And we do hereby constitute and appoint the said 
The New York and New Jersey Water Company, our 
attorneys in our names, or otherwise, but at its own 
costs, to take all legal measures which may be proper 
or necessary for the complete recovery and enjoyment 
of the assigned premises.

Witness our hands and seals, this 20th day of April,
1895.

TDENEE A. BEALL, s.)
WILLIAM D’H. WASHINGTON, ( l . s.)

In presence of
Jos. H. Be a l l . x
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Filed April 26, 1915.

NEW JERSEY SUPREME COURT.

N e w  Y o r k  a n d  Ne w  Jerse y  \
10 w a t e r  Co mp a n y , I

Prosecutor, I On
\ Certiorari.

i/ o . /

Ch a r l e s  E. H e n d r ic k s o n , et als., I Reasons. 
St a t e  Bo ar d  o f  A sse sso r s , et h i, \

Defendants. J

The said prosecutor, by Fort and Fort, its attor-
neys, comes and prays that the assessment made and 

20 levied by Charles E. Hendrickson, Jr., George L. Rec-
ord, Isaac Barber and Frederic A. Gentieu, State 
Board of Assessors of the State o f New jersey, upon 
the prosecutor for taxation for the year ending De-
cember thirty-first, nineteen hundred and thirteen, 
and all proceedings thereunder taken or had or there-
unto relating, be set aside, held illegal and declared 
void for the following reasons:

First. Because the assessment aforesaid was made 
and levied under the provisions of Chapter 195 of the 

30 Laws of 1900, and the various acts supplemental 
thereto and amendatory thereof, instead of under the 
provisions of Chapter 185- of the Laws of 1896.

Second. Because in making and levying the assess-
ment aforesaid there was included in the number of 
feet occupied in public streets or highways the length 
of pipe in the streets of the City of Bayonne, whereas 
the number of feet so occupied were used and occu-
pied merely because their use and occupation was de- 

1f) signated and required by the City of Bayonne under
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a contract between the said City and the prosecutor, 
and their use and occupation produced no additional 
revenue to the prosecutor over what it would have re-
ceived if it had not so occupied the public street.

Third. Because in making and levying the assess-
ment there was included as located in the public 
streets in the City of Bayonne four miles of pipe, 
which said pipe was not the property of the prosecu-
tor until the thirty-first day of August, nineteen hun-
dred and thirteen, until which time the prosecutor 
neither had the right to use or occupy nor did occupy 
the streets, highways, roads, lanes or public places of 
the City of Bayonne with the four miles of pipe afore-
said.

Fourth. Because in making and levying the said 
assessment there was included in the length of pipe 
located in the public streets of the Borough of North 
Arlington 1.579 miles of pipe, which said pipe was 
not laid or constructed until the month of September, 
nineteen hundred and thirteen, and which said pipe 
was not, during the year nineteen hundred and thir-
teen, at any time used by the said company or con-
nected to or with any source of water supply or with 
the other mains or pipes of the prosecutor or any other 
person or corporation.

Fifth. Because the number of feet of pipe owned 
and used by the company is not the number of feet of 
pipe used by the said State Board of Assessors in mak-
ing and levying the assessment aforesaid.

Sixth. Because the prosecutor did not, during the 
year nineteen hundred and thirteen, use or occupy the 
number of feet of pipe in the public streets or high-
ways used by the said State Board of Assessors as a 
basis for making and levying the assessment afore-
said.

Seventh. Because the levying of any tax upon the 
prosecutor under the provisions of Chapter 195 of the
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Laws of 1900 and the various acts supplemental there- 
• to and amendatory thereof violates the obligations of 

the contracts made and entered into between the pro-
secutor and the City of Bayonne, the Town of Kearny 
and the Borough of North Arlington.

Eighth. Because the authority or permission un-
der which the prosecutor has the right to use or oc- 

« 0 cupy and does occupy various of the streets, highways, 
roads, lanes and public places in this state does not 
fall within the class of franchises taxable under Chap-
ter 195 of the Laws of 1900 and the various acts sup-
plemental thereto and amendatory thereof.

Ninth. Because for divers other reasons the as-
sessment and proceedings are unconstitutional, ir-
regular and without authority in law.

FORT & FORT,
 ̂ Attorneys for Prosecutor.

90

40

■ i

a

I
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W rit of Certiorari.

W rit of Certiorari.

Filed January 14, 1915.

Ne w  Jer se y , s s .

The State of New Jersey, to Charles 
Charles E. Hendrickson, George L. Rec- 

(s e a l ) ord, Isaac Barber and Frederic A. Gen-
tieu, State Board of Assessors of the i o 
State of New Jersey, and Edward I. Ed-

wards, State Comptroller, Gre et ing  :
We being willing, for certain reasons, to be certi-

fied of a certain assessment made and levied by you 
upon Suburban Water Company for taxation for the 
year ending December thirty-first, nineteen hundred 
and thirteen, we do command you that the said as-
sessment, together with all proceedings before you and 
all things touching and concerning the same, as fully 
and entirely as before you they remain, to our Jus- 20 
tices of the Supreme Court of Judicature, at Trenton, 
on the twenty-fifth day of January, one thousand nine 
hundred and fifteen, you certify and send, together 
with this writ, that therein may be done what of right 
and according to the laws of this state should be done.

Witness, his Honor, William S. Gummere, Chief 
Justice of our Supreme Court, this fourteenth day of 
January, one thousand nine hundred and fifteen.

WM. C. GEBHARDT,
Cleric.

Fo r t  & Fo r t ,
Attorneys for Prosecutor.

Endorsement:
I allow this writ; let it be sealed.

THOMAS W. TRENCHARD,
J. 8. C.
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R etu rn  of the State Board of Assessors. 

NEW JERSEY SUPREME COURT.

10

Th e  St a t e ,
Su b u r b a n  In v e s t me n t  Co mp a n y  

(formerly Suburban Water 
Company),

Prosecutor,
vs.

St a t e  Bo ar d  o f  A ssesso r s , e t  d l .,

Respondents.

On
Certiorari.

20

30

The State Board of Assessors, pursuant to the com-
mands of the writ of certiorari hereto attached and 
for their return thereto, do hereby certify and report 
the following Exhibits or Schedules touching and 
concerning the assessment and apportionment of the 
franchise taxes levied for the year 1914 against the 
Suburban Water Company (the prosecutor in the writ 
above mentioned), under provisions of Chapter 19, P. 
L., 1906:

Exhibit A— Copy of the return of the company to 
the State Board of Assessors.

Exhibit B— Copy of brief of Messrs. Fort & Fort, 
giving views as to the proper basis of assessment.

Exhibit C— Copy of communication of the State 
Board of Assessors to the Attorney-General, trans-
mitting the brief of Messrs. Fort & Fort and asking 
his opinion thereon.

Exhibit D— Copy of the opinion of the Attorney- 
General as to the proper basis of assessment.

Exhibit E— Copy of resolution of the State Board 
of Assessors, directing the assessment in accordance 
with the opinion of the Attorney-General.

10
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Exhibit F— Copy of the assessment levied by the 
State Board of Assessors.

All of which is respectfully submitted.
STATE BOARD OF ASSESSORS,

By Ir v in e  E. Ma g u ir e ,
Trenton, N. J., Secretary.

January 25, 1915.

EXH IB IT A.

Copy of return of the company to the State Board 
of Assessors.
1914 
M. C.

Report of the Suburban Water Company.
DeWITT VAN BUSKIRK, President.

F. C. EARL, Treasurer.
F. C. EARL, Secretary.

Date of incorporation, 1912.
Principal office in New Jersey—
City or Town, Bayonne.
Street and Number, 23 West 8tli St.
Name of Agent in charge, DeWitt VanBuskirk.

This report is required by the State Board of As-
sessors of New Jersey under the provisions of Chap-
ter 19, Laws of 1906, “ A further supplement to an act 
entitled ‘an act to provide for the imposition of state 
taxes upon certain corporations and for the collection 
thereof,’ approved April eighteenth, one thousand 
eight hundred and eighty-four,”  approved March 
12th, 1906, and in accordance with said act this report 
must be filed with said Board ON OR BEFORE THE 
FIRST TUESDAY OF MAY ANNUALLY.

“All corporations incorporated under the laws of 
this State, other than those which are subject to the
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payment of a State franchise tax assessed upon the 
basis of gross receipts, shall make annual return to 
the State Board of Assessors on or before the first 
Tuesday of May in each year, and shall state therein 
the amount of the capital stock of such corporations 
issued and outstanding on the first day of January 
preceding the making of said return, together- with 

IQ such other information as may be required by said 
Board to carry out the provisions of this act, and 
shall pay an annual license fee or franchise tax of one- 
tenth of one per centum on all amounts of capital 
stock issued and outstanding up to and including the 
sum of three million dollars; on all sums of capital 
stock issued and outstanding in excess of three million 
dollars and not exceeding five million dollars, an an-
nual license fee or franchise tax of one-twentieth of one 
per centum, and the further sum of fifty dollars per 

20 annum per one million dollars, or any part thereof, 
on all amounts of capital stock issued and outstand-
ing in excess of five million dollars; and any shares of 
stock either fully paid or partially paid in cash or by 
property purchased whether issued or otherwise shall 
be deemed to be shares of stock issued and outstand-
ing until such shares or anv substitute therefor shall 
have been retired and actually canceled; provided, 
that this act sjiall not apply to railway, canal or bank-
ing corporations, or to savings banks, cemeteries or 

.,() religious corporations, or purely charitable or purely 
educational associations not conducted for profit, or 
manufacturing or mining corporations at least fifty 
per centum of whose capital stock issued and out-
standing is invested in mining or manufacturing car-
ried on within this State, and which mining or manu-
facturing corporations shall have stated in the annual 
return to the State Board of Assessors where the mine 
or manufacturing establishment of such corporation 
or corporations is or are located, the character of the 

j () ores mined or the goods manufactured, the total
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amount of its capital stock embarked in the business 
of mining or manufacturing and the amount of capi-
tal stock actually employed in New Jersey in carrying 
on such mining or manufacturing business. If any 
manufacturing or mining company carrying on busi-
ness in this State shall have less than fifty per centum 
of its capital stock, issued and outstanding, invested 
in business carried on within this State, such company 
shall pay the annual license fee or franchise tax here-
in provided for companies not carrying on business in 
this State, but shall be entitled, in the computation of 
such tax, to a deduction from the amount of its capi-
tal stock issued and outstanding of the assessed value 
of its real and personal estate so used in manufactur-
ing or mining.”

After the tax has been levied by the State Board of 
Assessors any corporation which desires to appeal to 
said Board for a review of the assessment and a re- „
adjustment of the tax so levied must file with said * 
Board within THREE MONTHS from the date of as-
sessment a petition of appeal, duly verified accord-
ing to law, stating specifically the grounds upon which 
the appeal is taken, and the reasons why the tax is con-
sidered excessive and unjust. If the petition of appeal 
is not filed within three months, the right of appeal 
to the State Board shall be considered and treated as 
having been waived and the amount of tax levied shall 
be payable and collected as other taxes levied by said 
Board.— P. L. 1897, Chapter 89. 30

OFFICE STATE BOARD OF ASSESSORS.

Tr e n t o n , Ne w  Je r s e y .

This Report must show Existing Conditions Janu-
ary 1st, 1914. All of the following questions MUST 
be answered, and wherever the proper answer is 
“ None” or “ Nothing,” it should be so stated. Fail-
ure to make this Report will cause the Assessment to 
be made on the Full Authorized Capital Stock. 10
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1. What is the amount of your capital stock au-
thorized? $600,000.00.

2. Into how many shares is it divided? 6,000.
3. How many shares are fully paid, either in cash 

or by property purchased? 5,608.
4. How many shares are partially paid? None.
5. What is the amount of your capital stock is-

sued? $560,800.00.
6. What is the nature of the business of your cor-

poration? Investment in and managing corporations.
7. Is your corporation engaged in manufacturing 

or mining? No.
8. If so, state where, A. In New Jersey,

-;.r City or Town,
Street and number,

B. If in other places, state 
where,

City or Town,
Street and number,

9. What is the total amount of your capital stock 
invested in manufacturing or mining? None.

10. What is the amount of your capital stock ac-
tually employed in manufacturing or mining in New 
Jersey? None.

11. What is the local assessed valuation for 1913 
of your corporation’s real and personal estate used in 
manufacturing or mining in New Jersey?

Real Estate. None.
Personal. None.

I, the undersigned, do hereby certify as President 
of the Suburban Water Company, that the foregoing 
return is correct and true.

DeWITT VAN BUSKIRK, ( l . S.)
Address, 23 W. 8th St.

Bayonne, N. J.F. C. E a r l , Witness.
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The above certificate is made in conformity with 
t'section 3 of the act of April 18th, 1881}, which provides 
that if any officer of any company required by this act 
to make a return, shall in such return make a false 
statement, he shall be deemed quilty of perjury.

EXH IBIT B.

Copy of Brief of Messrs. Fort & Fort 
Giving VieAvs as to the Proper Basis of Assessment 

Same as Exhibit B filed with Return to Writ of 
New York and New Jersey Water Company and 
printed at page 4.

EXH IBIT C.

Copy of Communication of the State Board of 
Assessors to the Attorney General 

Transmitting the Brief of Messrs. Fort & Fort 
and Asking His Opinion Thereon- 

Same as Exhibit C. filed with Return to Writ of 
New York and New Jersey Water Company and 
printed at page 13.

EXH IBIT D. 30

Copy of the Opinion of the Attorney General 
as to the Proper Basis of Assessment 

Same as Exhibit D. filed with Return to Writ of 
New York and New Jersey Water Company and 
printed at page 14.

40
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EXH IBIT E.

Copy of the Resolution of the State Board of 
Assessors Directing the Assessment 

In Accordance With the Opinion of the 
Attorney General

Same as Exhibit E. filed with Return to Writ of 
IQ New York and New Jersey Water Company and 

printed at page 16.

EXH IBIT F.

Copy of the Assessment Levied 
by the

State Board of Assessors

SUBURBAN W ATER COMPANY 
20 Fr a n c h is e  Ta x  1914

Basis of Assessment
Amount of Capital Stock issued and 

outstanding January 1, 1914, as re-
ported by Com pany....................... $560,800.00

Ta x
Tax for State uses on $560,800 @  1/10 

of 1%  .............: ............ .......................... $560.80

30
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. February 10, 1915.

NEW JERSEY SUPREME COURT.

St a t e  Bo ar d  o f  A sse sso r s , et al.,

Su b u r b a n  I n v e s t me n t  Co mp a n y ,
a corporation,

Respondents.

10

Transcript of shorthand notes of testimony taken 
before Jesse R. Salmon, a Supreme Court Examiner, 
under a rule to take affidavits, pursuant to consent, 
on Wednesday, February 10, 1915, at 10.30 o’clock,
A. M., at the office of Fort & Fort, Essex Building, 
Newark, New Jersey. 20
Appearances:

Mr. Franklin W. Fort for the prosecutor.
Mr. Francis H. McGee, representing the Attorney- 

General, on behalf of the defendant, State Board of 
Assessors.

CHARLES A. DANA, a witness being duly sworn 
on his oath, deposes and says:

Direct examination by Mr. Fort.y 30
Q Mr. Dana, you are managing director of the

Suburban Investment Company?
A  I am.
Q And the Suburban Investment Company is the 

present corporate name of the company which in 1913 
was known as Suburban Water Company, is it?

A It is; it was changed by a certificate from the 
Secretary of State’s office on January 5, 1915, inas- 
much as the stockholders believed that the name 
“ water” was confusing, inasmuch as the Suburban 
Company was only the owner of stocks and bonds.
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Q Did the Suburban Water Company ever own 
any franchises or pipe lines in the State of New Jer-
sey?

A Yes, as a purchaser at the foreclosure sale of 
the Hudson County Water Company.

Q Now, what pipe lines and franchises did it ac-
quire at that sale?

10 A A thirty-inch riveted steel pipe line lying in 
Avenue E, Bayonne, together with a franchise author-
izing the laying of such main issued by the City of 
Bayonne in 1904.

Mr. McGee. I would like to record an objec-
tion to this question, and testimony along this 
line, on the ground that the company filed a re-
port on its capital stock, and therefore it was a 
company taxable under the Act of 1884 and its 
supplements in 1914, and therefore that this ques- 

20 tion as to whether it ever owned a franchise or 
not previously is immaterial.

Mr. Fort. All statements furnished by the Sub-
urban Water Company and New York and New 
Jersey Water Company to the State Board of 
Assessors in the calendar year 1914 were fur-
nished by understanding with the State Board 
of Assessors or its secretary, that they were either 
preliminary to the determination by that board 
of the question as to whether the Suburban 

‘d> Water Company was taxable under the general 
corporation act or the Borough’s Franchise Tax 
Act, or else were furnished after the ruling of the 
board under protest for the purpose of furnish-
ing a basis of assessment according to that rul-
ing and of leaving the foundation for this writ.

Q Have you here a copy of the franchise of 1904?
A Yes.

Mr. Fort. I offer that in evidence.
4 0 Marked Exhibit P. 1.
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Q Now, that franchise was granted originally to 
the New York and New Jersey Water Company, Mr. 
Dana, was it?

A Yes.
Q Did they ever make an assignment of it?
A On November 30, 1904.
Q To whom?
A The then Richmond Water Company, whose 

name was shortly thereafter changed to Hudson  ̂  ̂
County Water Company.

Q Have you that assignment here?
A Yes.

Mr. Fort. I offer that in evidence.
Marked Exhibit P. 2.

Q A mortgage covering all of the properties and 
franchises of the Hudson County Water Company 
was subsequently foreclosed in the United States Dis-
trict Court of the District of New Jersey, was it? '20

A Yes.
Q And did the Suburban Water Company become 

a purchaser at the foreclosure sale under that mort-
gage?

A Yes, and a deed was issued thereto by the spec-
ial master, Halsey M. Barrett.

Q Did that deed include the franchise to which 
we refer?

A  Yes.
30

Mr. Fort. I offer the deed in evidence.
Marked Exhibit P. 3.

Q Was any pipe line built in Avenue E, Bayonne, 
under that franchise, and, if so, by whom?

A Twenty thousand feet, by the Hudson County 
Water Company.

Q And did that pipe line also pass by the deed 
already in evidence?

A Yes.
40
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Q Did the Hudson County Water Company, prior 
to the foreclosure of its mortgage and the purchase 
by the Suburban Water Company, ever use the pipe 
line in Avenue E to transport water?

A. No.
Q When did the Suburban Water Company take 

title by that deed?
A July 11, 1912.

10 _ ' JQ Did the Suburban Water Company ever trans-
port water or permit the transportation of water 
through the pipe line in Avenue E?

A Yes.
Q And when did that begin, approximately? If 

you don’t know the exact date it was during 1912?
A August, 1912, about August, 1912, to July 30, 

1913.
Q During that time did the Suburban Water Com- 

20 pany receive any revenue for the waters transported 
through the pipe?

A Yes.
Q And did it make a return of such revenues to 

the State Board of Assessors for the year 1912?
A Yes.
Q For the purpose of taxation?

Mr. McGee. I object to that on the ground 
that that is immaterial, and his basis for the 
taxation of 1912 would not be pertinent to the 

30 basis for the following year.
Q And was the Suburban Water Company taxed 

under a franchise tax act for the year 1912?
A Yes, and such tax was paid.
Q Now, did the Suburban Water Company get a 

revenue from the use of that pipe during the year 
1913 up to July 30th?

A Yes, for that time.
Q As managing director of the Suburban Water 

Company who conducts its business? '
A I do.
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Q You are in full charge of its offices?
A Yes.
Q And of its-books?
A Yes.
Q And of all of its business matters?
A Yes.
Q The collection and disbursement of its revenue?
A Yes.
Q As managing director of the Suburban Water 

Company did you collect any revenue from the Ave-
nue E pipe line during the year 1913?

A Yes.
Q And how much was that revenue?
A A rental of $5.00 per million gallons on 835,660,- 

529 M. G., amounting to $4,178.30.
Q These figures, Mr. Dana, Tvere drawn by you 

from the books of the Suburban Water Company kept 
in your office?

A Yes.
Q Now, from whom was that revenue secured?
A New York and New Jersey Water Company.
Q You have spoken of a rental of five dollars a mil-

lion gallons; how was that amount fixed, that rental?
A Provided for by an agreement betweefi the New 

York and New Jersey Water Company and the Hud-
son County Water Company, marked Prosecutor’s 
Exhibit 2.

Q Do the Suburban Water Company use that 
pipe for any other purpose except the fulfilling of that 
agreement with the New York and New Jersey Water 
Company?

A No.
Q Was the pipe line put in service for any other 

service?
A No, the pipe line was opened at the request of 

the City of Bayonne, who desired and did make con-
nections to the same for the purpose of taking water 
into their own pipes at three different points.
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Q The franchise of 1904 conferred the right to 
build the pipe line on the banks of the Kill-von-Kull, 
did it not?

A Yes.
Q Was that pipe line ever put in service that far, 

to the banks?
A No.
Q Where is the actual end of the pipe line as put 

^  in service?
A Ingham avenue.
Q And how far is that from the banks of the Kill- 

von-Kull, roughly?
A I should think it must be a quarter of a mile.
Q Was the pipe line ever coupled up for the cross-

ing of the Kill-von-Kull?
A No.
Q Now, when was the Suburban Water Company 

2q divested of the ownership of that pipe line and fran-
chise?

A July 30, 1913.
Q And how?
A By sale to the New York and New Jersey 

Water Company.
Q Was that sale approved by the Board of Public 

Utility Commissioners of the State of New Jersey?
A Yes.
Q And the consideration was paid?

30 A Yes.
Q Since that date has the Suburban Water Com-

pany had any interest in that pipe line?
A None.
Q Or received any revenue from that pipe line?
A None.
Q Have you the deed here, Mr. Dana?
A Yes.

Mr. Fort. I offer that in evidence.
Marked Exhibit P. 4.

40
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Charles A. Dana} cross.

Q Did you as managing director of the Suburban
Water Company instruct the firm of Fort & Fort to
take up with the State Board of Assessors the proper
method of assessment of the company for the year
1913?

A Yes.

Mr. McGee. I suppose that is a matter be-
tween counsel and client; it would not affect the 
status here; I object to it on that ground.

Mr. Fort. The question is asked simply for the 
purpose of showing that the corporation sought 
a determination of the proper basis of taxation 
by the proper authorities.

Cross examination by Mr. McGee.
Q Mr. Dana, was the Suburban Water Company 

engaged in any other occupation besides transporting 
this water through the Avenue E pipe line after it 
took over this property and franchise up to and in-
cluding December 31, 1913?

A No.
Q In their use of its corporate franchise— I will 

put it that way, besides transporting this water dur-
ing that period of time?

A Yes, during this time the corporation was in 
receipt of dividends upon stock of which it was the 
owner, also interest from the bonds, also the manage-
ment of a house and lot in Staten Island, New York, 
and the supervision of an unused building and lots
at Belleville.•

Q When the Suburban Water Company took the 
deed of assignment from the special master of the 
rights of the Hudson County Water Company, the 
taking over of the property and franchise of this cor-
poration was subject to the right of the New York 
and New Jersey Water Company to carry this water 
at a rental price to the City of Bayonne, was it not?

A Yes.
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Q And when the Suburban Water Company then 
became the owner of the pipe line in Avenue E it was 
subject to the right of the New York and New Jersey 
Water Company to have that water transported?

A Yes.
Q In any event?
A  Yes.
Q Was the price stated also in the master’s deed?
A No.
Q The price per million gallons, I mean?
A No.
Q How was that price arranged for originally?
A By agreement between the New York and New 

Jersey Water Company and the Hudson County 
Water Company, or Richmond Water Company, as 
per Prosecutor’s Exhibit 2.

Q Then the actual supplying of the water to the 
City of Bayonne was actually performed by the New 
York and New Jersey Water Company through these 
pipes at a rental price to be paid to the Suburban 
Water Company during the year 1913?

A The New York and New Jersey Water Com-
pany supplied the City of Bayonne with water accord-
ing to the contract with that city dated 1895 and had 
the right to use the Avenue E pipe line after 1904 ac-
cording to the agreement of Prosecutor’s Exhibit 2.

Q This price was agreed upon by the New York 
and New Jersey Company with the city before the 
Suburban Water Company took over the pipe line and 
the franchise?

A Yes.
Q The assignment, Exhibit P. 2, by the New York 

and New Jersey Water Company provided that that 
company should pay the Hudson County Water Com-
pany for water carried through the Avenue E line and 
supplied to the City of Bayonne?.

A Yes, five dollars per million gallons.
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Q That was all subsequently conveyed to the 
Suburban Water Company by the special master in 
the foreclosure proceeding?

A Yes, the rights of the Hudson County Water 
Company under P. 2.

Q -So that the New York and New Jersey Water 
Company always paid a price for this water carried 
through the pipes until it purchased the pipe line and 
the franchise on July 30, 1913? 1 *

A Yes, from the time the line was opened in 
August, 1912, until July, 1913.

Q W hat date was this line tapped at three differ-
ent points, as stated in your direct testimony, at the 
request of the City of Bayonne?

A About August, 1912, the taps were made by the 
City of Bayonne.

Q The city, however, paid the New York and New 
Jersey Water Company, and the NewT York and New 20 
Jersey Water Company paid the Suburban Water 
Company for this water carried through?

A The New York and New Jersey Water Com-
pany received compensation for the water delivered 
to the city, whereas the Suburban Water Company 
only received from the New York and New Jersey 
Water Company the rate of transporting the water 
through the Avenue E line and according to P. 2.

Re-direct examination by Mr. Fort.
Q The New York and New Jersey Water Com-

pany supplied the City of Bayonne under what con-
tract?

A 1895 and the supplement of 1904.
Q Which is the supplement already put in evi-

dence?
A Yes, supplement of 1904, P. 1.
Q The contract you refer to of 1895 was the con-

tract originally between the city and whom?
A Messrs. Washington and Beall. ,
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Q And that contract was duly assigned to the New 
York and New Jersey Water Company?

A April 20, 1895.
Mr. Fort. I offer the contract and assignment 

in evidence.
Contract marked Exhibit P. 5.
Assignment marked Exhibit P. 6.

10 Q Mr. Dana, did the Suburban Water Company 
have any other franchise of any kind wiiatever in the 
years 1912 or 1913 than the one that has here been 
put in evidence, for the use of streets? *

A No.

Te s t imo n y  Cl o s e d .

20
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Certificate of Examiner.

NEW JERSEY SUPREME COURT.

Su b u r b a n  In v e s t me n t  Co mp a n y , 
a corporation,

Prosecutor,
vs.

St a t e  Bo ar d  o f  A ssesso r s  et al,
Respondents.

10

St a t e  o f  Ne w  Je r s e y , 
Co u n t y  o f  Es s e x . Iss.

I hereby certify that the foregoing deposition was 
taken before me in the City of Newark, New Jersey, 
at the office of Fort & Fort, on February 10, 1915, 
under a rule to take affidavits pursuant to consent, 
and in the presence of the counsel as stated. 20

I further certify that the testimony was taken 
stenographically by me pursuant to consent of both 
counsel, and I certify that the foregoing testimony is 
a true and correct transcript of the testimony of the 
witness and the proceedings before me.

Dated February 10, 1915.

JESSE R. SALMON,
Supreme Court Examiner.

30
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Reasons

Filed April 26, 1915.

10

On Certiorari. 
Reasons.

The said prosecutor, by Fort & Fort, its attorneys, 
comes and prays that the assessment made and levied 

op kJ Charles E. Hendrickson, Jr., George L. Record,

of Assessors of the State of New Jersey, upon the 
prosecutor for taxation for the year ending December 
thirty-first, nineteen hundred and thirteen, and all 
proceedings thereunder taken or had or thereunto re-
lating, be set aside, held illegal and declared void for 
the following reasons.

First. Because the said State Board of Assessors 
made and levied an assessment upon the prosecutor 
under the provisions, of Chapter 185 of the Laws of 
1896, whereas such assessment should have been made 
and levied under the provisions of Chapter 195 of the 
Laws of 1900. x

Second. Because for divers other reasons the as-
sessment and proceedings are unconstitutional, ille-
gal, irregular and without authority in law.

Isaac Barber and Frederic A. Gentieu, State Board

FORT & FORT, 
Attorneys for Prosecutor.

JO
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Opinion of Supreme Court.
Filed March 9, 1916.

New Jersey Supreme Court.
JUNE TERM, 1915.

Ne w  Y or k  a n d  N e w  J e r s e y  \
W at er  Co mp a n y , I

Prosecutor, r
VSm \ On Certiorari.

Ch a r l e s  E. H e n d r ic k s o n , et als, [
Sta te  B o ar d o f  A sse s so r s , et al, 1

Defendants. 1

Submitted June Term, 1915—Decided 1916.
Before Justices Parker, Minturn and Kalisch.
For the prosecutor, Fort and Fort.
For the defendants, Francis H. McGee and Her-

bert Boggs, Assistant Attorney-General.
Per Curiam:

An assessment of $2,006.45 was levied against 
the prosecutor’s property as a franchise tax, under 
the act of 1900 (P. L. 1900, p. 502: 4 C. S. p. 529, 
par. 527) upon a return made by the prosecutor, 
wherein it reported that the gross receipts from 
business done by it and over its whole pipe line for 
the year ending December 31, 1913, amount to 
$192,296.67..

It further returned that the whole length of the 
pipe line which it owned and operated was 35,000 
feet, and that the length of lines in any street
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or highway, in this State as 4,170 feet, which was 
itemized as follows: Bayonne, 2,170 feet of pipe, 
and to Kearny, 2,000 feet. The State Board of 
Assessors added thereto, in estimating the propor-
tion of mileage in the streets of this State, mileage 
in the City of Bayonne, bringing it up to 4 miles, 

q and for North Arlington Borough 1,579 miles, 
which ownership and franchises are admitted in the 
statement of facts filed on behalf of the prosecutor 
with the assessors by the prosecutor’s counsel, and 
which statement of facts is embodied in the return 
to the writ in this case, and was further substan-
tiated by the testimony of the witness Dan, sworn 
in behalf of the prosecutor. The assessors arrived 
at the assessment levied by taking the proportion 
of the length of the line along the streets and high- 

20 ways to the length of the whole line as such pro-
portion bears to the gross receipts, at the rate of 
two per cent.

The first reason assigned by the prosecutor for 
setting aside the assessment is that it was erron-
eously assessed under the act of 1900 upon its gross 
receipts derived by it from its business, whereas it 
was only subject to the assessed upon its capital 
stock under the act of 1906 (P. L. 1906, p. 31), 
which is a supplement to an act, entitled, “ An act 

30 to provide for the imposition of State taxes upon 
certain corporations and for the collection thereof, 
approved April 18, 1894.”

We find no merit in this contention. The undis-
puted facts upon which the State Board of A s-
sessors levied the assessment are briefly these:

The prosecutor was organized in 1894, under the 
laws of this State. Immediately after it entered 
into a legal existence, Beall and Washington, who 
had a contract with the City of Bayonne, by which 

 ̂ they were bound to furnish Bayonne with water
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for a period of twenty-five years, from September 
1, 1894, to September 1, 1919, at certain fixed sched-
ule prices, assigned the contract to the prosecutor. 
By the terms of the contract^ the prosecutor was 
required to supply Bayonne with an unlimited 
quantity of water daily, for which it secured a slid-
ing scale of prices, depending upon the number of 
million gallons of water supplied. The prosecutor 
is required to deliver the water at such points as 
may be designated by the city, and grants to the 
company the right to open streets and lay pipes for 
the purpose of reaching the points designated for 
the delivery of the water, but not otherwise.

The pipes of the company are located in and off 
the highways in the City of Bayonne, ar4d in the 
Borough of North Arlington and in Kearny, in 
Hudson County. The prosecutor does not sell to 
any customer except the city. The water is billed 
to the city, which then distributes the water to cus-
tomers and collects a retail price for the same. The 
city owns all of the distributing pipes and mains 
in the highways other than in such crossings as are 
necessary to be made by the company for points 
designated for delivery of the water, except in the 
case of the pipes known as the Avenue E line, the 
history of which is as follows: In 1904, under an 
arrangement by ordinance and acceptance thereof 
by the prosecutor, it was granted permission to run 
a pipe line through Avenue E, Bayonne, to the 
banks of the Kill von Kull, there to connect with a 
projected pipe line under the Kill to Staten Island, 
for the purpose of supplying water to the Borough 
of Richmond, subject to the right of the city to tap 
the line for water ab points desired to be paid for 
as used, in accordance with the amount taken as in-
dicated by meters at the points tapped. The right 
to use the Avenue E line was assigned by the prose-
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cutor in 1904 to the Hudson County Water Com-
pany, then the Richmond Water Company, which 
corporation intended to supply Staten Island with 
water, but was restrained from doing so by the 
Court of Chancery and by legislation. That com-
pany, subsequently, became insolvent and all of its 

q property was sold at foreclosure o f a mortgage 
which was bought in by the Suburban Water Com-
pany which incorporated under the laws of this 
State in 1912, having for its purpose the purchase, 
and it did purchase all the property of the Hudson 
County Water, including the Avenue E pipe line, 
and the right to operate it. This right to operate 
was subject to the charge of carrying water for the 
benefit of the city, to be supplied to the city, on 
demand, at the rate of five dollars per million gal- 

20 Ions, which was the price stipulated in the original 
assignment by the prosecutor to the Hudson County 
Water Company, which last named company, how-
ever, did not use the pipes.

The Suburban Water Company used the pipes 
for the single purpose of supplying Bayonne with 
the water delivered to the Suburban Water Com-
pany, now the Suburban Investment Company, by 
the prosecutor, in fiulfillment by the latter of its 
original contract with Bayonne. On the 30th day 

30 of July, 1913, this franchise was assigned to the 
prosecutor by the Suburban Water Company, since 
which time the prosecutor has been owner of the 
Avenue E pipe line and that franchise.

The prosecutor’s property was subject to a fran-
chise tax under the act of 1900, supra, which pro-
vides that all property, real and personal, and all 
franchises of all persons, copartnerships, associa-
tions and corporations other than municipal or cor-
porations under the act of taxation of railroads and 

40 canal property, which have acquired, or which may
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hereafter acquire, permission of the State or from 
any taxing district thereof, and have or hereafter 
have the right to occupy and are occupying the 
streets, etc., shall be assessed a tax upon the gross 
receipts of their business for the previous year.

This is clear from the return made by the prose-
cutor to the State Board of Assessors by which 
return it was made to appear that the prosecutor 
was exercising the franchise in the City of Bay-
onne to carry water on and over the streets and 
highways and that 4,170 feet of its pipes in the 
streets and highways of this State.

The second reason relied on by counsel of prose-
cutor for declaring the assessment invalid, is that 
Avenue E pipe line should not have been included in 
the average mileage of the prosecutor for the year 
1913, because the prosecutor did not acquire title gy 
to it until then, and that, therefore, its inclusion in 
the mileage resulted in rendering the gross earnings 
of the prosecutor for the first seven months of the 
year taxable upon a basis entirely disproportionate 
to the extent of the pipe in the public streets and, 
consequently, result in an unfair apportionment of 
the tax between Bayonne and North Arlington.
But that can be of no concern to the prosecutor. 
Neither Bayonne nor North Arlington is here com-
plaining. The prosecutor was taxable on its gross 
income without any reference to the Avenue E line.
The inclusion of the line as a basis of apportion-
ment is a matter of no concern to the prosecutor, 
but of much concern to Bayonne. While it is true 
that Bayonne receives a whole year’s share on a 
five months’ user it is a matter in which the prose-
cutor has no concern whatever. And though Bay-
onne gains in this respect, it loses the seven months’ 
user by the Suburban Investment Company and this 
situation demonstrates that whole tax is levied on 40 
“ a last year’s basis.”
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And a similar argument is made in regard to the 
inclusion of the North Arlington mileage. The 
additional contention is that this line was not con-
structed until September, 1913, and that of that 
line, only 4,700 feet were in the highway; that the 
pipe had never been put in service nor had pro- 
duced or assisted in producing any revenue. We 
think that the fact that the pipe was laid Septem-
ber 13, 1913, is wholly immaterial in the view that 
we have already expressed. Whether the pipe was 
used or not makes no difference, N. J. Street Rail-
way Company vs. Jersey City, 72 N. J. L., p. 481. 
The tax is on the income and it is distributed ac-
cording to “ length of line.”

Counsel for the prosecutor to carry out the theory 
that the assessment was improperly levied invoke 

20 the rule applicable to the assessment and collection 
of the local tax; as a consequence, it is claimed 
that the assessment should not have been based 
upon conditions existing on May 20, 1913, and that 
if this had been done it would have excluded from ' 
consideration the Avenue E line and North Arling-
ton line since the former line was not owned and 
the latter not in existence at that time. But the 
rule applicable to the assessment and collection of 
the local tax on private property is clearly inapplic- 

20 able here.
The theory of the act of 1900, supra, upon which 

the assessment in the present case may be levied (as 
well as of the railroad tax cost) is to levy the tax 
in advance and not in arrears as in ordinary cases. 
Thus, for instance, on private property the value is 
taken as of May 20, 1914 for 1914. If we were to 
follow out this rule we would look to May 20, 1914 
for conditions and find that the Suburban Invest-
ment Company had ceased operating ten months 

40 before. The assessment in the present case was
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made in and for the year of 1914 and the situation 
is taken as of December 31, 1913. This works no 
injustice, but rather beneficially to the corporations. 
For example, if the prosecutor had been organized 
July 30, 1913, and commenced operation at once 
under its franchise it would pay no tax of 1913 
and for 1914 would be assessed for franchise of 
the whole year on a five months basis. For 1915 
it would pay for the first time on income of 1914 
for the whole year. If, however, it should cease 
July 30, 1915, and dissolve its statement of its 
income for 1914 would have gone in and it would 
pay that tax. In 1916 there would be no tax 
though it had done business for seven months. 
And so it appears that the situation equalizes itself 
in that way. But this remains to be added to what 
has been said on the subject of the number of feet 
of pipe in the streets of the municipalities, that it 
does appear from the testimony that only 4,700 
feet of pipe are in the streets of North Arlington 
instead of 1,579 miles as found by the assessors.

This, if true, will result in a change of appor-
tionment, but cannot affect the amount as assessed 
against the prosecutor. The apportionment affects 
the municipalities and not the prosecutor..

The prosecutor further assails the tax upon the 
ground that it impairs the obligation of the con-
tract entered into between the City of Bayonne and 
Beall and Washington, because the act under which 
the assessment was made and levied was subse-
quent to that contract and subsequent to the con-
tract whereby the city permitted the building and 
use of the Avenue E line of the prosecutor. This 
contention fails to find any support in well consid-
ered cases dealing with the subject; N. J. Street 
Railway Company vs. Jersey City, 72 N. J. L. 481, 
74 Id  761; Trenton vs. Trenton Railway Company,

10

20

30

40
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72 N. J. L. 317; Memphis Gas Light Company vs. 
Shelby Company, 109 U. S. 398; Home Insurance 
Company vs. N. Y., 134 U. S. 594; New Orleans 
City and Lake R. Co. vs. City of New Orleans, 143
U. S. 192; Metropolitan Street Railway Company 
vs. N. Y., 199; U. S. Heerwagon vs. Crosstown 
Street Railway Company, 179 N. Y. 99.

The writ will be dismissed and the action of the 
State Board of Tax Assessors affirmed, with costs.
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Rule for Judgment.
(Filed March 16, 1916.)

NEW JERSEY SUPREME COURT.

Rule for

On Certiorari.

10

Ch a r l e s  E. H e n d r ic k s o n , et als, l Judgment. 
S ta te  B o ar d o f  A s s e s s o r s , et al, \

This matter having been duly argued at the 
June term, 1915, in the above entitled court, in the 
presence of Messrs. Fort and Fort, of counsel for 
prosecutor, and John W. Wescott, Attorney Gen-
eral, and Francis H. McGee, assistant, counsel for 
the defendants, and the Court having considered 
the same, it is, on this 16th day of March, nineteen 
hundred and sixteen,

Or de r e d , that the assessments levied by the de-
fendants be and the same hereby are confirmed and 30 
that the writ of certiorari granted in the above 
entitled matter be and the same hereby is dismissed 
with costs to the defendants.

On motion of

Defendants.

20

FORT AND FORT, 
Attorneys for Prosecutor.

40
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Notice of Appeal.
(Filed March 16, 1916.)

NEW JERSEY SUPREME COURT.

10 Ne w . Y ork  a n d  N e w  J e r s e y  
W at er  Co mp a n y ,

To John W. Wescott, Esq., Attorney General, 
Attorney for Def endants-Respondents:

Ta k e  No tic e , that the prosecutor-appellant ap-
peals to the Court of Errors and Appeals of the 
Last Resort in all Causes from the whole of the 
judgment entered in this cause on the following 
grounds:

F ir s t . Because the Supreme Court erred in ad-
judging that the assessment made and levied by 

30  Charles E. Hendrickson, Jr., George L. Record, 
Isaac Barber and Frederick A. Gentieu, State 
Board of Assessors of the State of New Jersey, 
upon the prosecutor-appellant for taxation for the 
year ending December thirty-first, nineteen hun-
dred and thirteen, was properly made and levied 
under the provisions of Chapter 195 of the Laws 
of 1900, instead of adjudging that such assess-
ment should have been made and levied under the 
provisions of Chapter 185 of the Laws of 1896.

Char ij e s  E. H e n d r ic k s o n , et als, Appeal. 
Sta te  B o ar d o f  A s s e s so r s , et al,

Def endants-Respondents.

Prosecutor-Appellant, Qn Certiorari.

vs‘ Notice of

20

40
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Se c o n d . Because the Supreme Court erred in 
adjudging that the assessment aforesaid was law-
fully made and levied, although there was included 
in the number of feet occupied by the prosecutor- 
appellant in public streets or highways the length 
of pipe in the streets of the City of Bayonne, 
whereas the said Court should have adjudged and - q 
decreed that the length of pipe so located in the 
streets of the City of Bayonne should not be in-
cluded in reaching a basis for assessment.

T h ir d . Because the Supreme Court erred in 
sustaining the assessment aforesaid which included 
as a part of the basis of assessment four miles of 
pipe as located in the public streets of the City of 
Bayonne, which said pipe was not the property of 
the prosecutor until the thirty-first day of August, 
nineteen hundred and thirteen, until which time the 20 
prosecutor-appellant neither had a right to use nor 
occupy nor did occupy the streets, highways, roads, 
lanes or public places of the City of Bayonne with 
the four miles of pipe aforesaid.

F o u r t h . Because the Supreme Court erred in 
sustaining the assessment aforesaid which included 
in the length of pipe located in the public streets 
of the Borough of North Arlington 1,579 miles of 
pipe, which said pipe was not laid or constructed 
until the month of September, nineteen hundred. 30 
and thirteen, and which said pipe was not, during 
the year nineteen hundred and thirteen, at any 
time used by the said company or connected to or 
with any source of water supply or with the other 
mains or pipes of the prosecutor-appellant or any 
other person or corporation.

F i f t h . Because the Supreme Court errer in 
sustaining the assessment aforesaid since the num-
ber of pipe owned and used by the company dur-
ing the year nineteen hundred and thirteen was
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not the number of feet of pipe used by the said 
State Board of Assessors in making and levying 
the assessment aforesaid.

S ix t h . Because the Supreme Court erred in 
sustaining the assessment aforesaid because the 
prosecutor-appellant did not use or occupy the 

■jO number of feet of pipe in the public streets or 
highways used by the said State Board of As-
sessors as a basis for making and levying the 
assessment aforesaid.

Se v e n t h . Because the Supreme Court erred in 
sustaining the »assessment aforesaid since the levy-
ing of any tax upon the prosecutor-appellant 
under the provisions of Chapter 195 of the Laws 
of 1900 and the various acts supplemental thereto 
and amendatory thereof violates the obligation of 

20 the contracts made and entered into between the 
prosecutor-appellant and the City of Bayonne, 
Town of Kearny and the Borough of North 
Arlington.

E ig h t h . Because the Supreme Court erred in 
sustaining the assessment aforesaid since the 
authority or permission under which the prose-
cutor-appellant has the right to use or occupy 
and does occupy various of the streets, highways, 
roads, lanes and public places in this State does 

30 not fall within the class of franchise taxable under 
Chapter 195 of the Laws of 1900 and the various 
acts supplemental thereto and amendatory thereof.

N i n t h . Because for divers other reasons the 
judgment, assessment and proceedings are uncon-
stitutional, irregular and without authority in law.

FORT AND FORT, 
Attorneys for Prosecutor-Appellant.

40
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Service of the within notice is acknowledged this 
16th day of March, 1916.

JOHN W. WESCOTT, 
Attorney General.

Filed March 16, 1916.
10
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Rule for Judgment.

Rule for Judgment.
(Filed March 16, 1916.)

NEW JERSEY SUPREME COURT.

10
Su b u r b a n  I n v e s t me n t  Co mp a n y ,

Prosecutor,
vs.

On Certiorari.

Rule for 
Judgment.Ch a r l e s  H e n d r ic k s o n , et als, 

St a t e  B o ar d  o f  A s s e s s o r s , et al,
Defendants.

„ This matter having been duly argued at the June 
term, 1915, in the above entitled court, in the pres-
ence of Messrs. Fort and Fort, of counsel for pros-
ecutor, and John W. Wescott, Attorney General, 
and Francis H. McGee, assistant, counsel for the 
defendants, and the Court having considered the 
same; it is, on this 16th day of March, nineteen 
hundred and sixteen,

Ord e r e d , that the assessment levied by the de-
fendants be and the same hereby are confirmed 

yn and that the writ of certiorari granted in the 
above entitled matter be and the same hereby 
is dismissed with costs to the defenda. ts.

On motion of
FORT AND FORT, 

Attorneys for Prosecutor.
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Opinion of Supreme Court.

NEW JERSEY SUPREME COURT. 
Ju n e  Te r m , 1915.

S u b u r b a n  I n v e s t me n t  Co mp a n y ,
Prosecutor,

Ch a r l e s  E. H e n d r ic k s o n , et als., 
Sta t e  B o ar d  o f  A s s es s or s , et als.,

vs.

Defendants.

On Certiorari.

Submitted, June term, 1915—Decided, March,

Before Justices Parker, Minturn and Kalisch.
For the prosecutor, Fort and Fort.
For the defendants, Francis H. McGee and Her-

bert Boggs, Assistant Attorney-General.

Per Curiam.

The Suburban Water Company was incorporated 
under the laws of this State in 1912 and subse-
quently changed its name to the Suburban Invest-
ment Company, the prosecutor in this case. The 
facts are fully set out in the per curiam opinion in 
New Jersey Water Company against the same de-
fendant, decided at the present term. The prose-
cutor Was assessed $560.80 for State uses on $560,- 
800.00 amount of capital stock issued and outstand-
ing January 1, 1914, as reported by the prosecutor.

The only specific reason assigned by the prose-
cutor for setting aside the assessment is that the 
State Board of Assessors made and levied the tax 
upon the prosecutor under the provision of Chapter 
185 of the Laws of 1896 and the supplements there-
to and amendments thereof instead of under the act

1916.
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Opinion o f Supreme Court.

-of 1900, discussed in the p er  curiam  opinion above 
referred to.

The return made by the prosecutor to the State 
Board of Assessors sets forth the amount of its 
capital stock issued and outstanding on January 1, 
1914, under Section three of the Corporation Fran-
chise Act of April 18, 1884, as said section was 
amended in 1906 (P. L., p. 31) as above stated.

The prosecutor’s return reports that its business 
is: “ Investment in and managing corporations”
and that it is not engaged in manufacturing or min-
ing within this State. The situation of the prose-
cutor on December 31, 1913, was that of an inac-
tive corporation holding no special franchise. In 
harmony with the views expressed in the p er  curiam  
opinion filed in No. 225, the tax was properly 
assessed in the present case.

The writ will be dismissed and the action of State 
Board of Assessors affirmed with costs.
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Notice of Appeal.
(Filed March 16, 1916.)

NEW JERSEY SUPREME COURT.

10
Su b u r b a n  I n v e s t me n t  Co mp a n y ,

Prosecutor-Appellant,

vs.
On Certiorari.

Notice of 
Appeal.Ch a r l e s  H e n d r ic k s o n , et als, 

S t a t e  B o ar d  o f  A s s e s s o r s , et al, 
Defendants-Respondents.

To John W. Wescott, Esq., Attorney General, go 
Attorney, for Defendants-Respondents :

T a k e  N o ti c e , that the prosecutor-appellant ap-
peals to the Court of Errors and Appeals of the 
Last Resort in all Causes from the whole of the 
judgment entered in this cause on the following 
grounds :

F ir s t . Because the Supreme Court erred in ad-
judging that the asesssment made and levied by 
Charles E. Hendrickson, Jr., George L. Record, 
Isaac Barber and Frederick A. Gentieu, State JO 
Board of Assessors of the State of New Jersey, 
upon the prosecutor-appellant for taxation for the 
year ending December thirty-first, nineteen hun-
dred and thirteen, was properly made and levied 
under the provisions of Chapter 185 of the Laws 
of 1896, instead of adjudging that such assessment 
should have been made and levied under the pro-
visions of Chapter 195 of the Laws of 1900.

40



98
Notice of Appeal (Suburban Investment Co.)

Se c o n d . Because the judgment aforesaid of the 
said Supreme Court was in divers other respects 
illegal and erroneous.

FORT AND FORT, 
Attorneys for Prosecutor-Appellant.

10 Service of the within notice is acknowledged this 
16th. day of March, 1916.

JOHN W. WESCOTT, 
Attorney General.

Filed March 16, 1916.

20



MacCrellish & Quigley Co., 'Printers, Trenton, N. J

N E W  J E R S E Y

Court of Errors and Appeals

Ne w  Y o r k  a n d  Ne w  Je r se y 
W ate r  Co mp a n y ,

Prosecutor, Appellant, 
vs.

Ch ar ee s  E. H en drickson  et  
a e ., St a t e  Bo ar d  o e  A ssess-
or s e t  a e .,

Defendants, Appellees.

On Certiorari. 
.On Appeal from 
Supreme Court.

Amendatory Appendix to Appellees’ Brief.

Ta x  o e  1914, Ne w  Y o r k  a n d  Ne w  Je r se y W ate r
Co mp a n y .

I.

T a x  as actually assessed, the same table as is found 
in the original appendix, on page 43 o f Appellees’ brief.

lo ta l  gross receipts, ............................ 1 . . .  $192,296 .77

Total length of line, ......... ...................... .. 6.629 Miles
Add— Baytanne City, .................................  4.000 “
Add— N. Arlington Borough, ..................  1.579  “



Line on s tre e ts ,.......................................... .. • -79°
Add— Bayonne City, ...................................  4.000
Add— N. Arlington Borough, ................... 1-579

6.369 “
Taxable gross receipts: 

6.369
$10 0 ,322 .59---------- of $19 2,296 .77  =

12.208 .02

T a x  at 2 % , ................. $2 ,006 .4518

Bayonne, . . .  . ......... ................ $ 1,38 9 .6 1

Kearny, ..................................... 119 .4 0
N. Arlington Borough, . . . . 497.44

$2,006.45

It will be noticed that above assessment is based upon 
the mileage in Arlington Borough as 1-579 miles, or 
8 ,337 .12  feet. The table is based upon the length of 
line and not on the length o f the pipe.

II.

The second table in the main brief on page 44 should 
be disregarded.

The following table is the correct method of assess-
ment as to the figures and apportionment based upon 
the corrected figures fo r the line in North Arlington 
Borough, which is figured at 4 )7° ° ' f eet- This table 
correctly figured produced a tax against the New Y o rk  
and New Jersey  W ater Company of $ 1,7 0 8 .19 , and is 
admittedly the correct tax, providing the court decides 
that the corporation should receive the benefit o f the 
correction, when the error in the figure as to the length 
of line in North Arlington Borough was due to the 
failure o f the company to report the mileage in that 
borough, and in spite o f the fact that the prosecutor
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has failed to obtain the consent o f the local assessors 
to the change in the apportionment as required by the 
statute. It will be noticed that this method o f assess-
ing the prosecutor changes the apportionment in the 
various municipalities entitled to collect the tax.

Gross receipts for the year ending Dec.

3 1 ,  19 13»  .......................................................  $ 19 2 ,2 9 6 .7 7
T a x  at 2%

Length o f line per testim ony:
Jan u ary  1, 19 13 ,  . ....................................  35,000 Feet
M ay 20, 19 13 ,  ............ . . . . ............................................
Ju ly  30, 19 13 ,  including1 A ve. E . line, . .  20,000
Sept., 19 13 ,  No. Arlington line, . . . . . . .  10 ,000

1 65,000 “
Length o f line on streets:

Ju ly  30, 19 13 ,  including A ve. E  line, . . . 2 4 ,17 0  Feet
Sept., 19 13 ,  No. A rlington l i n e , ............... 4 ,7° °  <c

28,870 “

28,870
--------- o f $ 19 2 ,2 9 6 .7 7  =  $85,409.35
65,000 *02

T a x  at 2 % , ............................... .........  $ 1 ,7 0 8 .19

Occupying the public streets o f the follow ing mu-
nicipalities:

Apportionment.
Bayonne, ................. 2 2 ,17 0  Feet $ 1 , 3 1 1 . 7 6
K earny, ................... 2,000 “ 1 18 .3 4
No. Arlington, . . . 4,700 “ 278.09

28,870 “ $ 1 ,7 0 8 .19
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III.

Below as affixed a calculation without showing the 
apportionment to the various municipalities which is 
based entirely upon the length o f pipe as distinguished 
from the length of line, based upon the corrected fig-
ures for the North Arlington Borough. It will be 
noticed that this produces a tax  agaiinst the company 
of $ 1,0 0 7 .55  which is approximately $700.00 less than 
the tax produced on the admittedly corrected figures 
based upon the length of line, and which is a consider-
ably greater reduction from the tax as it stands assessed 
at present. The reason that the tax  as assessed based 
upon the length o f the line would be less against the 
prosecutor in this case is because the line .in Avenue E 
is a single pipe line, whereas the lines of the company 
on private property are double piping; therefore the 
proportionate mileage o f pipe in the streets and high-
ways is far less than the proportionate piping over the 
whole line as compared with the proportionate mileage 
based solely on the length of the line and not upon the 
length of piping. This would operate to the advantage 
of the prosecutor in this case.

Length of pipe per testim ony:
January 1, 19 13 , ..........................................  82,500 Feet

M ay 20, 1913, .............................................. ......
Ju ly  30, 19 13 , including Ave. E  line, . . . .  1 7>7° °
Sept., 19 13 , No. Arlington l i n e , ..............  10,000

^ 110 ,20 0

28,870 . .
--------- - o f $ 19 2,296 .77  =  $ 5°>377-5°
110 ,20 0  02

T a x  at 2 % , ....... ......................... .. $L°o7-55

4
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R E M A R K S .-

T he prosecutor in his written brief » e n d e d  that the 
New Y o rk  and New Jersey  W ater Company should not 
be taxed at all under the Vborhees A ct fo r the reason 
that the f  ourth section o f the Voorhees Act, as amended, 
required the corporations having1 a. transportation line 
in this State, and also  out o f the State1 or partly on 
private and partly on public property, to report the 
gross receipts for, transportation on the whole line, 
together with a  statement o f the whole line and the 
length o f  the line in this State along any streets, etc., 
and that the franchise tax  fo r business so done in this 
State should, be upon such proportion o f the gjross 
receipts as the length o f the line in this State along 
any street, etc., bears to the length o f the whole line. 
The reason stated fo r the contention being that the 
corporation was not engaged in transportation and had 
no gross receipts from transportation but was carry-
ing its own property, fo r sale a t the point o f delivery, 
and that the receipts from  the sale o f the water were 
not receipts derived from) transportation.

On the oral argum ent the prosecutor seemed to admit 
that it would be proper to> tax  the N ew  Y o rk  and N ew  
Jersey  W ater Company on the amount received from  
the sale o f the w ater a fter deducting the cost o f the 
purchase o f such w ater at the point o f intake. In  other 
words, that it would be proper to tax  the profits on the 
sale o f the water with the idea that such profits repre-
sented receipts derived from  transportation. In  other 
words, that the profits from  the merchandising o f the 
water represented the amount received by the company 
for transporting it.

It  is m anifest that at least one o f these contentions 
must be incorrect. It  is the insistence o f  the respond-
ents that BOTH THE CONTENTIONS OE THE APPEEEANT 
a r e  i n c o r r e c t ; that the w ords “ g r o s s  receipts fo r
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transportation” mean .all the receipts derived from the 
use of the line in thè streets because the tax is based 
upon the franchise to use the streets, and the courts 
have held that the amount of gross receipts or a per- * 
centagje thereof for the use of such franchise is a Jj
proper method of valuation, and it is respectfully sub-
mitted that the words “gross receipts” would not have 
been used had the Legislature intended that only profits 
from the merchandising of water so transported should 
be assessed. The Court’s attention is called to the fact 
that the original Corporation Tax Act of 1884, in the 
latter part of section 4, on page 235, of the Pamphlet 
Laws of that year, provides for a tax upon the gross 
receipts for transportation of oil or .petroleum com-
panies over the whole line of such companies, that the 
original Voorhees Act of 1900, by section 4 thereof, 
also refers to gross receipts for transportation of oil 
or petroleum on its whole line ; that section 4 of said 
Voorhees Act, as amended (C. S. 5299)> provides for I
gross receipts’ for transportation) to 'be reported by 
companies other than the oil or petroleum companies 
having the consent of the municipal authorities, etc., 
to use the streets. When the Paterson and Passaic 
Gas and Eleotric Company vs. Assessors (69 Law 116,
118) case was decided by the Supreme Court providing 
that public utility companies taxed under the Voorhees 
Act should report their entire gross receipts from their 
business, as is provided for in section four of the Voor-
hees Act, as originally enacted, with reference to oil 
and petroleum companies, and as subsequently amended 
and made applicable to other companies, the Legislature 
in such amendment of section 4 (I*. L. I9°3> P* 233>
3 . 5299) still retained the word “ transportation” in the

same sense.
It is therefore submitted that there has been no change 

in contemplation of law as to the method of assessing 
a tax upon gross receipts of corporations of this nature, 
and that it has never been contended or held by the



courts of this State that gross receipts from transpor-
tation derived froimi the use o f the streets by a line of 
pipe therein, or any other line, should be construed to 
be the profit to the company from' their business by 
reason o f the use of such lines, but that the franchise 
is valued in the percentage ini section 5 and in the pro-
portion named in the act in section 4 by the total 
receipts of the company from1 its entire business.

Respectfully submitted,
HERBERT BOGGS,

Asst. Attorney-General.





Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals

f W T , , .a E. H e n d r ic k s o n , fei 0 n  C ertiorari.
als., S t a t e  B oa r d  o f  A s s e s -
sor s , et al.,

DefendcmtsrRespondents.

Answering Brief for Prosecutor-Appellant.

Pursuant to leave of the Court, granted at 
the argument of the cause, we - submit this fur-
ther brief upon the issues raised in this case.

There are two statements in the brief of the 
Attorney-General which are inaccurate. The 
first is found at the top of page 8, where the 
brief states, referring to prosecutor-appellant, 
il This very company has been taxed and has 
paid upon its gross receipts heretofore.”  The 
record is silent upon this point, but since the 
Attorney-General’s brief volunteers a statement 
of fact in this connection we desire to correct 
the statement. As a matter of fact, thev New 
■York and New Jersey Water Company was uni-
formly assessed upon its capital stock until the 
year the. assessment for which is now under re-
view.

The second statement is found at the bottom 
of page 18. The Attorney-General here en-
deavors to argue “ that the provisions in the 
contract between the City and the Company pro-

N e w  Y o r k  a n d  N e w  - Je r s e y  
W a t e r  Co m p a n y ,

vs.

Prosecutor-Appellant,
On Appeal.

Facts.
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viding that the City shall designate where the
water is to be delivered is for the purpose of
providing the necessary additional supply o f p
water to the City which is to be paid for by the
City, according to the quantity used as covered
by nleters.,,

Exhibit P. 1 is the contract for what is known 
as the Avenue E line. It is true that by the 
terms of this Exhibit the City conceded that its 
own pipe lines were deficient for its purposes, 
and it therefore accorded to the company the 
right to take a pipe through and beyond the City 
in order to help it out because of its deficient 
distributing system. The contract, however, un-
der which the primary right to enter and cross 
the streets of the City was derived is Exhibit
P. 5 (Case, p. 54). At the bottom of page 54 1
is the provision that the water company shall 
deliver “ at such point in said City, as shall be 
designated by the Mayor of said City.”  The 
right to use the streets is conferred by the pro-
vision found in the case at page 57, line 16, and 
reads as follows:

“ And the party of the second part fur-
ther agrees that the parties of the first part 
in constructing the works required under 
this contract shall have the right to lay 
pipes through the streets and avenues of the 
second part, to the point or'points of recep-
tion.”

The contention made from time to time 
throughout the brief that under the record the 
water company is the gainer through the use of 
the Avenue E line is likewise not sustainable.
It is a fact that because of the failure of the 
City to provide a larger and more adequate 
distributing system it is possible for the water 
company, through the use of the Avenue E line,
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to supply the City with a little better distribu-
tion and better pressure than would otherwise 
be possible. I f  it were not for the Avenue E 
line, however, it would be necessary for the City, 
for its own benefit and protection, to increase 
the size and character of its own distributing 
system. The use of the Avenue E line has 
saved the City very large expenditures for this 
purpose, but it is clearly to be assumed that in 
any event the City must so have arranged its 
distributing system as to care for its needs. The 
fact that the prosecutor-appellant has relieved 
the City of this necessity certainly should not 
operate against it. The Attorney-General also 
states that our argument in our main brief over-
looks the fact that the right of use of the streets 
is in the interest of the Company. This is abso- 

’ ■  lutely unfounded. I f  the company had been re-
quired to deliver water at the outskirts of the 
City only, it would have been relieved of the 
obligation of building and repairing and paying 
taxes on all of the pipe now located in the 
streets and its revenue would have been identi-
cal with its present revenue.

Argument.
The brief for defendant in error attacks our 

point in regard to the exemption of the prosecu-
tor-appellant from taxation on gross receipts 
because none of those gross receipts are derived 
from transportation by stating that the purpose 
of the act is to reach all corporations enjoying 
a franchise for the use of and using the public 
streets. That this is not true is entirely clear 
from the fact that a corporation enjoying the 
use of the streets under an inactive franchise 
from which it had no gross receipts would not 
be taxed. The Legislature has as much power
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to exempt from taxation corporations not en-
joying revenne from transportation as it has 
corporations enjoying no revenue. »

We have examined the various cases cited in 
the brief of the Attorney-General under this 
point and have been unable to find one in which 
a tax has been sustained where the basis of tax 
was the gross receipts from sale of property 
carried. The rule stated in the brief is, i that 
the State may demand a graduated contribu-
tion proportioned either to the value of the 
privilege granted or to the extent of the exer-
cise, or to the results of such exercise.”  With 
this rule we have at present no quarrel. The 
point is that the act must tax on one of those 
three bases and may not tax different corpora-
tions enjoying the identical privilege on dif- »
ferent bases. Nor can it be argued that the 
value of the privilege granted”  may be deter-
mined in one case upon the basis of gross value 
of the product carried through the pipe, and in 
another case upon the basis of a mere charge 
for the transportation of the product when the 
privilege granted is identical in both cases. The 
same reasoning applies to a tax based on “ the 
extent of the exercise”  or to one based on “ the 
result of such exercise.”

The case of Lumberville Bridge Company v.
Assessors, 26 Vr., 529, is cited as authority. In 
that case Mr. Justice Garrison said, in part, “ It 
is also established law that no State has the 
right to lay any impost upon Interstate Com-
merce in any form whether by way of duties 
upon the subject of transportation or by way 
of license fee imposed upon the occupation or 
business of carrying it on.”  Since the act under 
review in this case relates equally to corpora-
tions enjoying the use of the highway as a part
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of an Interstate transportation line and to cor-
porations which enjoy the nse of that highway 
merely as a part of an Intrastate transportation 
line, it must be assumed that the Legislature 
intended the same measure of value of the fran-
chise to apply in each instance. There can hard-
ly he any dispute over the correctness of Mr. 
Justice Garrison’s language above quoted, nor 
do we think can there be any dispute that the 
levying of a franchise tax by this State upon a 
corporation having a transportation line in part 
in this State and in part elsewhere, upon the 
basis of the value of the product carried over 
that line would be “ by way of duties upon the 
subject of transportation.”  It is an invariable 
rule of statutory construction that no construc- 

H  tion will be placed upon an act which renders
that act unconstitutional if a constitutional con-
struction can be adopted. Since, then, it would 
be unconstitutional for the Legislature to levy a 
tax upon the basis of the gross value of the pro-
duct carried by a corporation having a line en-
gaged in Interstate Commerce; and since it is 
both clear and necessary to the constitutionality 
of the Voorhees Act that the legislative intent 
is to tax corporations having interstate and in-
trastate lines on the same basis, it must follow 
that the legislative intent was to levy a tax not 
upon the gross value of the product carried, 
but upon the gross receipts from transportation 
within the State— to levy which its power is 

v | conceded.
The argument made in our main brief in re-

gard to the act being applicable to transporta-
tion revenues only is further strengthened, 
rather than weakened, by reference to a case 
cited by the Attorney-General. We have in our 
main brief inserted, in parallel columns, on

/
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pages 11 and 12, Section 4 o f the Voorhees Act 
as originally adopted and as amended in 1903.
At the time, we overlooked the significance of 
the date of the adoption of the amendment of 
1903.

It appears, however, that the opinion of Mr.
Justice Dixon, in Paterson & Passaic Gas Com-
pany v. Board of Assessors (40 Vr., 116) was 
filed on February 24th, 1903. This decision was 
based upon the act as it stood on the books at 
that time. In this decision Mr. Justice Dixon 
held that the act applied to the gross receipts 
of corporations subject to the act from what-
ever source derived. While the opinion is not 
entirely clear in its statement on the point, it 
apparently holds that the Prosecutor o f the 
writ therein, which was in part a Holding Com-
pany, was assessable on its receipts from its 
constituent companies which never exercised 
any municipal franchise and enjoyed no reve-
nues therefrom. On April 8th, 1903, therefore, 
six weeks after Mr. Justice Dixon’s decision, 
the Governor approved the amendatory act, 
cited in our main brief, by which act the pro-
vision of the original statute requiring oil or 
pipe line companies, having part of their line in 
this State and part in another State, to make 
a return of their receipts from transportation 
of oil or petroleum, was extended and change 
so that a like retu m ^ w u ^ reqm ^ ^ of all per-
sons or corporations having part of their trans-
portation lines in and part off: the highway, .
or part in the State and part out of the State. CUoJltA< 
Citation of authority is unnecessary on the prop- ^  
osition that legislative acts are to be read 
connection with judicial decisions preceding '

, . . . . .  . . .  .  l  C LtJ-

%

'YlrTtA

them. It seems to us that the relation of the 
amendment of 1903 to the decision of Mr. Jus-



tice Dixon is so absolutely clear as to be in-
disputable.

The further consideration occurs that no pos-
sible reason exists for requiring a return “ show-
ing the gross receipts for transportation,”  un-
less the gross receipts for transportation are 
to be a basis for some act under the statute. 
The filing of a report of gross receipts for 
transportation is absolutely useless and pur-
poseless, unless it be a basis for a prospective 
tax. It is not to be assumed that the Legisla-
ture put a requirement in the statute for the 
filing of such a return unless it was to be used 
for some purpose.

It was conceded on the argument that the* 
Prosecutor-Appellant’s pipe lines are transpor-
tation lines. Indeed, this fact cannot be dis-
puted, except, possibly, as to the North Arling-
ton line, which has never been put into service 
at all. The same thing is true as to the pipe 
lines of the Standard Oil Company, which we 
have referred to in our main brief. In regard 
to the example of this company the Attorney- 
General states \ clsÍ̂  /wP I b " /  7 -

that that case is not before the 
Court, which of course we concede, but 
notwithstanding states as a fact that that 
company derived no receipts directly for 
transportation of oil through the pipes re-
ferred to through this state to its refinery 
in Bayonne. This is our contention ex- 
actlv. The mere fact that the Standard 
Oil Company carries its product^ to its own 
works, there to do further work upon it 
before making a sale of the product, can-
not affect its liability to tax if  the tax is 
levied on the gross value o f the product 
anv more than it would if the Water Com-
pany transformed the water into steam in
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the city of Bayonne and sold it as steam. 
In either case if the interpretation placed 
by the State Board of Assessors on the 
prosecutor here is the correct one, the gross 
value of the product carried through the 
pipes at the point of delivery is the basis 
for the levying of the franchise tax. In 
the case of that company, as in the case of 
the prosecutor, however, we- are convinced 
that any such tax is an ap^oTp̂ iofe  ̂tax 
because levied on the value of the product 
at the point of deliverv without record in 
anv manner to the auestion of its value at 
the point of delivery into the pipe. I f 
the act sought to tax merely the differ-
ence in value between the product at its de-
livery into the pipe and its delivery out of 
the pipe, and to treat that value as receipts 
from transportation, we would have no 
quarrel with the Act, but we must insist 
that any other interpretation of the Act 
does violence both to its clear meaning and 
to thp constitutional rights of the prose-
cutor. •

A  further example was used on the argu-
ment and, we think, is analogous, of a railroad 
company carrying coal from its own mines to 
tide-water. Of course, we understand that the 
act under review does not directly afficpt rail-
road companies, but the illustration is a fair 
one on the general question of the constitution-
ality of the legislation, if the legislation be in-
terpreted as requiring gross receipts for mer-
chandising to be mingled with gross receipts 
from transportation.

On the argument the question was raised from 
the bench as to whether the return made by the 
Prosecutor-Appellant was voluntarily made. In
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«Hn? case the statement of counsel in reply to 
this question from the bench may be over-
looked, we desire .here to state that the com-
pany tendered itself ready to make return un-
der either the Capital Stock Tax Act or the 
Voorhees Franchise Tax Act, as it should be 
directed by the Board, but protested that the 
proper method of taxation was under the Capi-
tal Stock Tax Act.

Respectfully submitted,

FORT & FORT,
Attorneys for and of Counsel with 

Prosecutor-Appellant.

§ !

#
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Pursuant to leave of the Court, granted at the 
argument of the cause, we submit this further 
brief upon the issues raised in this case

The brief submitted and the argument made 
in behalf of the State by the Attorney-General 
persist in the contention that there is no rela-
tion or analogy between the May twentieth date 
fixed by the General Tax Act for the assess-
ment of property and the assessment of fran-
chise tax under the act under review. This con-
tention entirely ignores the essential nature of 
the Voorhees Franchise Tax Act. This act, 
both in its title and in its provisions, relates to 
two kinds of assessments. One is the assess-
ment of the property real and personal of the 
corporation; the other is the assessment of the 
franchise of the corporation. Now, it is per-
fectly clear that any assessment of the property, 
real and personal, of the corporation which is 
by the Voorhees Act required to be made “ as 
now provided by law,” must be made first, as 
to the owner, and second, as to the value, as 
of May 20th. The subsequent divesting of the

Su b u r b a n  I n v e s t me n t  Co m-
p a n y ,

Prosecutor-Appellant,
vs.

On Appeal. 
On

FJleä affisi Orsi
C  lT*k
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owner as of May twentieth of all title in the 
property and its passage into hands where oth-
erwise it would be exempt from taxation, would 
not affect its taxability under the General Tax 
Act. Jersey City v. Montville, 55 Vr., 43; af-
firmed 56 Vr. 372.

The result is that the only legal method of 
assessment of the Suburban Investment Com-
pany on the twentieth day of May, 1913, on its 
real and personal property was under the pro-
visions of the Voorhees Franchise Tax Act and 
not under the provisions of the General Tax 
Act. It therefore follows that during the year 
1913 and in assessing all taxes assessable during 
or for that year the Company was subject to 
the jurisdiction of the State Board of Asses-
sors alone. It further follows that by virtue of 
the fact of the return by the local aspessors 
during the year 1913 of the mileage of pipe 
located in the highway and of the owner thereof 
as of May twentieth, the only information be-
fore the State Board of Assessors during the 
year 1913 and until May twentieth, 1914, was 
that Suburban Investment Company was the 
owner of pipe in the highway. It would seem 
clear that the State Board of Assessors could 
not proceed to assess the franchise tax under 
the remaining provisions of the Voorhees Act 
against any corporation not shown by the re-
turn of the Assessors to be assessable upon its 
pronerty under the Voorhees Act.

This, then, in turn would seem to limit the 
State Board of Assessors from May twentieth, 
1913, to May 20th, 1914, to an assessment for 
franchise tax against the corporation shown by 
the Assessors’ report as of May twentieth, 1913, 
as occupying the highway.

Section 5 of the Franchise Tax Act differs 
considerably from the General Tax Act as con-
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strued by Mr. Justice Swayze in Jersey City 
v. Montville. In that ease the Court held that 
taxation was levied as of the day and not for 
at year, On the other hand, the Voorhees Act 
provides, “An annual franchise tax of two per- 
centum upon the annual gross receipts, as afore-
said, shall be assessed upon all persons, co-
partnerships, associations or corporations tax-
able under this Act.” The Voorhees Act, there-
fore, in so far as it relates to franchise tax, is 
for a year. The question is, for which year; 
whether the year which is passed or the year 
which is to come?

We think it must be conclusively presumed 
that the Legislature intended the Voorhees Fran-
chise Tax Act, in its two provisions for the tax-
ation of property and the taxation of franchise, 
to relate to taxation for the same year. That 
is to say, that if the real and personal prop-
erty of the corporation during the year 1913 
was assessable under the Voorhees Act instead 
of under the General Tax Act, that then, like-
wise, the “ annual” franchise tax for the year 
1913 should be assessed under the same act.

The date fixed by Section 4 of the Voorhees 
Act for the return by a corporation “ subject to 
taxation under the provisions of this Act” is 
“ on or before the first Tuesday of May.” In 
other words, on a date prior to the date fixed 
by law for the determination of the ownership 
of property within the highway for taxation 
purposes.

The Supreme Court in this case has ruled 
that the Voorhees Franchise Tax is payable for 
the year in advance. If this construction were 
correct and the Suburban Investment Company 
had transferred title to the pipe line between 
the first Tuesday in May and the twentieth dav 
of May, 1914, the result would be that this fran-
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chise tax for the year 1914 would have been as-
sessed under the Yoorhees Act, although the 
real and personal property of the corporation 
for and during the same year would have been 
assessable under the provisions of another act, 
namely, the General Tax Act. In this manner 
the purpose of the Voorhees Act, which is to 
establish a class of persons and corporations 
for tax purposes and to assess persons and 
corporations within that class according to uni-
form rules, would be destroyed and the whole 
act rendered of doubtful constitutionality.

The only interpretation of the act which we 
believe is consistent with its constitutionality 
and with its proper working is that for which 
we contend. Our interpretation will afford the 
State Board of Assessors from the return of 
the local Assessors a definite basis for determi-
nation as to the corporations from whom on 
the first Tuesday in May it is entitled to a 
return under the Voorhees Act and will elimi-
nate all confusion in the administration of that 
act. It further works out justice in the distri-
bution of the tax among the municipalities af-
fected by pro-rating their share of the tax on 
the basis of the actual occupation of the high-
way during the year whose earnings are taken 
as a basis of assessment of the franchise tax. 
It further prevents the entirely absurd situa-
tion which would result fronV the ruling of the 
Supreme Court in the event that a corporation 
should part, on the thirty-first day of Decem-
ber, with the title to franchises which it had 
used for an entire year. If the tax is levied 
for the ensuing year the corporation could 
clearly escape taxation if it had ceased to use 
or occupy any part of the highway, since it 
clearly could not constitutionally be taxed for 
a right which it did not possess. It could also
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escape taxation for the preceding year, when it 
had enjoyed perhaps great earnings, by alleg-
ing that since the tax was for the ensuing year 
its earnings for the preceding year were freed 
of any charge in the nature of franchise tax.

Respectfully submitted,
FORT & FORT,

Attorneys for and of Counsel with 
Prosecutor-Appellant.
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This appeal brings up a judgment of the Su-
preme Court dismissing a writ of certiorari 
sued out to review the action of the State 
Board of Assessors in levying an assessment 
upon the prosecutor-appellant for the year 1913 
under the provisions of the Voorhees Act of 
1900 (P. L. 1900, p. 502; Compiled Statutes, p. 
5298). -Since the case has much in common 
with that of Suburban Investment Company vs. 
the same defendants, to be argued > at this term, 
.the two cases have been printed together. One 
question is common to both cases, but, in addi-
tion, many other questions are involved in this 
appeal.

The New York and New Jersey Water Com-
pany was organized in the year 1894 nnder 
the General Corporation Act, to take over, by 
assignment, a certain contract made and en-
tered into between William D. H. Washington 
and Turner A. Beall, on the one part, and the

Ne w  Y ork  a n d  Ne w  Jer se y  
W at er  Co mp a n y ,

Prosecutor-Appellant,

vs. On Appeal.

Statement of Facts.
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City of Bayonne, on the other part, by which 
contract Messrs.  ̂Washington and Beall agreed 
to provide a water supply for the City of Bay-
onne, to be sold by them to the city for dis-
tribution and resale by the city to its customers, 
the residents and property owners of the city. 
Under the terms of this contract the New York 
and New Jersey Water Company, as assignee, 
built a. line to the city limits of the City of 
Bayonne to the point chosen by the city, cross-
ing or running along various streets to reach 
the point of delivery, and then continued to 
deliver water to the city exclusively at the point 
so designated until July 30th,‘ 1913. On that 
date New York and* New Jersey Water Com-
pany purchased a certain pipe line in Avenue 
E, Bayonne, then owned by Suburban Water 
Company—-the history of which is fully tfet out 
in the brief filed at this term of court in the 
matter of Suburban Investment Company, prose-, 
cutor-appellant vss Hendrickson, et als. From 
that date forth the New York and New Jersey 
Water Company permitted the City of Bayonne 
tô tap the Avenue E pipe line at such points as 
it saw fit for the purpose of drawing water 
into the distributing pipes, of the city and for 
fire hydrant use, and the Water Company from 
that date, therefore, ran water, into and through 
the Avenue E line for the purpose of fulfilling 
its contract with the City of 'Bayonne and for 
no other purpose.

During the year 1913 New York and New 
Jersey , Water Company also built a pipe line 
about 10 ,000. feet, in length running from the 
.east.hank, of the Passaic River at a point in, the 
Borough of North Arlington to a point else-
where, in that borough. . This pipe line (Case, p. 
,23, 1. 10 to 1. 14; p, 24, 1. 20-28) was constructed
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in September, 1913, but was never during that 
year, nor had it been on the date of the testi-
mony in this case (February 10th, 1915), cut 
in and used, nor had the New York and New 
Jersey Water Company derived any revenue 
therefrom. Part of the North Arlington mileage 
was located on and part off the public street.

The State Board of Assessors having inti-
mated to the company, informally, its belief 
that the New York and New Jersey Water Com-
pany should be assessed upon the basis fixed by 
the Voorhees Franchise Tax Act, rather than 
upon capital stock, as had theretofore been the 
rule, a hearing was had before the Board and 
the New York and New Jersey Water Company 
protested against such ruling, notwithstanding 
which the Board (p. 16) directed the assess-
ment of the company under that Act and re-
quired of the company the making of a return 
under that Act as to its mileage and receipts, 
which was filed under protest. (Case, p. 3 , Ex.
A.) Thereupon the Board added to the return 
as made by the company (Case, p. 17, Ex. F.)

Additional line Bayonne City.......... 4 miles.
Additional line North Arlington

Borough ......................... 1,5 7 9  miles.'
The Board then carried the additional amounts 

thus added by it to the return as though wholly 
located in the public highways and used the pro-
portion of length of line on streets to total 
length of line reached by its erroneous method 
of computation as the basis of assessment.

The figure of 4 miles in Bayonne was appar-
ently reached by the Board from a rough state-
ment as to the approximate length of the pipe 
in Avenue E in argument before the Board as 
to the method of taxation. The length of the 
North Arlington line added must have been ob-
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tained . from the return made by the assessors 
of that borough of the amount of pipe line 
owned by the company in that borough. The 
record (Case, p. 36, 1. 20) discloses that the 
actual length of the Avenue E line is 17,700 
feet instead of 4 miles, and that the actual 
amount of North Arlington pipe located in the 
highway. (Case, p. 24, 1. 18) is 4,700 feet in-
stead of 1,579 miles. This assessment the prose-
cutor-appellant removed to the Supreme Court 
by writ of certiorari and from the judgment of 
that court sustaining the assessment now ap-
peals to this Court.

The pipe lines of the New York and New 
Jersey Water Company are the sole source of 
water supply of the Town of Kearny and the 
City of Bayonne. It is the owner of the water 
which runs through its pipes until that wafer is 
delivered into the distributing mains of Kearny 
and Bayonne. It sells only to the municipali-
ties, which, in turn, resell at a profit to indi-
vidual consumers of water in their respective 
boundaries. The price it receives for water so 
delivered is fixed by its contracts with the mu-
nicipalities and is a flat price per million gal-
lons.

Points.

First. No part of the gross receipts of the 
New York and New Jersey Water Company 
are taxable under the Voorhees Act because 
they are not derived from transportation.

Second. The assessment of the New York 
and New Jersey Water Company, under the 
provisions of the Voorhees Franchise Tax Act, 
violates the obligation of the contract between 
the prosecutor and the City of Bayonne.
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Third, The inclusion of the mileage of the. 
pipe line in Avenue E, Bayonne, is improper.

Fourth. The inclusion of the mileage of pipe 
owned by the prosecutor in North Arlington in 
fixing the basis of assessment is improper.

Fifth’. The mileage of line added by the 
State Board of. Assessors. to the return made by 
the New; York and New Jersey Water Com-
pany as located in the Borough of North Arling-
ton' and. in Avenue E in the City of Bayonne 
is not the actual mileage owned by the Com-
pany therein, and the assessment levied is, there-
fore, grossly excessive.

VOORHEES ACT.
An Act for the taxation of all the property and 

franchises of persons, co-partnerships, asso-
ciations or corporations using or occupying 
public streets, highways, roads or other public 
places, except municipal and corporations tax-
able under the act entitled “An act for the 
taxation.of railroad and canal property,’’ ap-
proved April tenth, one thousand eight hun-
dred and eighty-four, or any of the supplê  
ments or amendments thereto. (P. L. 1900', p. 
502.)
Section 1 . All the property, real and personal, 

and franchises of all persons, copartnership, as-
sociations or corporations other: than municipal 
or corporations taxable under the act entitled 
“An act for the taxation of railroad and canai 
property, ’ ’ approved April tenth, one thousand 
eight hundred; and eighty-four, or any of the. 
supplements or amendments thereto, which have, 
acquired or may hereafter acquire authority or 
permission from the state or from any taxing 
district thereof, and have or may hereafter have 
the right to use or occupy and * occupying the 
streets, highways, roads, lanes or public- places 
in this state, shall hereafter be valued, assessed
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and taxed as hereinafter provided. (P. L. 1900, 
p. 502.)

Sec. 2. The respective assessors or officers, 
having like powers and duties to perform, in 
each taxing district in this state, shall each year 
ascertain the value of such property located in, 
upon or under any public street, highway, road, 
lane or other public place in each taxing district, 
and the value of the property not so located;' 
when so ascertained, all such property shall be 
assessed and taxed at local rates, as now pro-
vided by law, and all proceedings for appeal, 
review and collection now available shall remain 
applicable. (P. L. 1900, p. 502.)

Sec. 3. The officers, whose duty it is to 
make the assessment in each taxing district, 
shall annually make a return, certified in writing, 
on or before the third Tuesday of September, 
of the valuation of all property assessed under 
the provisions of this act which is located in, 
upon or under any street, highway, road, lane or 
other public place in such taxing district, together 
with the names of the owners and those operat-
ing the same, and file the same in the office of 
the state board of assessors. (P. L. 19UU, p. 
502.)

Sec. 4. All such persons, copartnerships, 
associations or corporations, subject to taxa-
tion under the provisions of this act, shall, 
on or before the first Tuesday in May in 
each year, return to the state board of assessor 
a statement showing the gross receipts of their 
business in the state of New Jersey, for the year 
ending December thirty-first next preceding; any 
person, copartnership, association or corpora-
tion having part of his, her or its transporta-
tion line in this state and part thereof in an-
other state or states, or having part of his, her 
or its line on private property and part thereof 
on public streets, highways, roads, lanes or other 
public places, shall make a report showing the 
gross receipts for transportation on the whole
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line, together with a statement of the length 
of the whole line in this state along any street, 
highway, road, lane or other public place, and 
the franchise tax of such person, copartnership, 
association or corporation for business so done 
in this state, shall be upon such proportion of 
the gross receipts as the length of the line in 
this state along any street, highway, road, lane 
or other public place bears to the length of the 
whole line; all of such statements or reports 
shall be subscribed and sworn to by the person, 
copartners or the president or other chief offi-
cer of each association or corporation; any per-
son, copartnership, association or corporation 
willfully neglecting or refusing to make such 
annual statement or report shall forfeit as a 
penalty for such neglect or refusal not more 
than five thousand dollars, to be assessed by a 
jury for each offense, to be recovered in any 
proper form of action in the Supreme Court of 
this state in the name of the state, and when 
collected shall be paid into the state treasury; it 
shall be the duty of the state board of assessors 
to certify any such default to the attorney-gen-
eral of the state, who thereupon shall prosecute 
an action at law for such penalty; any person 
who shall falsely make any oath required to be 
made under this act shall be deemed guilty of 
perjury, and, on conviction thereof, liable to all 
the penalties prescribed by law therefor. (P. L. 
1900, p. 503, as amended P. L. 1903, p. 233.)

Sec. 5. An annual franchise tax of two per 
centum upon the annual gross receipts, as afore-
said, shall be assessed upon all persons, copart-
nerships, associations or corporations taxable 
under this act. P. L. 1900, p. 503.)

Sec. 6. The state board of assessors shall an-
nually ascertain and apportion the franchise tax 
to the various taxing districts in proportion to 
the value of the property located in, upon or un-
der any public street, road, highway, lane or other 
public place therein, as shown by the statements
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so filed with said board; but said state board of 
assessors shall have the power to inquire into, 
equalize and revise the valuations returned to 
them in said statements by the local assessors of 
the-various taxing districts, and to fix the valua-
tions for that purpose for any taxing district which 
shall fail to file its return within the time required 
by law, so as to secure an equitable and fair valua-
tion and apportionment of said franchise tax upon 
a uniform basis of valuation between the various 
taxing districts entitled thereto; the amount of 
the franchise tax shall be certified in writing 
to the respective assessors of taxes or officers 
having like powers and duties to perform on or 
before the third Tuesday of October in each 
year; provided, that no change in the appor-
tionment of the franchise tax shall be made after 
the apportionment by the said state board of 
assessors as aforesaid, except by and with the X
consent in writing of the assessors of the tax-
ing district whose proportion of the franchise 
tax would be reduced by such change, and all 
such changes heretofore made by said board 
with such consent are hereby validated; the as-
sessors or officers shall, within five days after 
being so notified of such franchise tax, deliver, 
or cause to be delivered, to each person, copart-
nership, association or corporation taxable under 
the provisions of this act, and to the collector of 
taxes of such taxing district, a statement in writ-
ing showing the amount of such franchise tax
so ascertained, which shall become due at the . 7 \time and place when and where other taxes are 
due and payable in such taxing district, and the 
tax shall be and remain a first lien on the proper-
ty and assets of such person, copartnership, as-
sociation or corporation, until paid with interest 
and penalty thereon, and shall be collected in 
the same manner that other taxes are collected, 
and the same proceedings now available for the 
collection of other taxes shall remain applicable 
to the collection of the franchise tax. (P. L. .
1900, p. 504, as amended P. L. 1903, p. 225.)
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Sec. 7. All money now payable by any person, 
copartnership, association or corporation to any 
taxing district for its exclusive use pursuant 
to any contract, agreement, resolution or ordi-
nance (except money expended for paving or re-
pairing any street, highway or other public 
place, or taxes upon property real and personal), 
shall be paid notwithstanding this act, and when 
paid shall be considered a payment on account 
of, or in full, as the case may be, for the fran-
chise tax to be apportioned according to the 
provisions hereof; if the amount so payable is 
greater than the amount of the franchise tax 
to be so apportioned, such payment shall be in 
lieu thereof; and if less, the difference in amount 
shall be payable as herein provided. (P. L. 
1900, p. 504.)

Sec. 8. The franchise taxes imposed by 
this act shall be in lieu of all other franchise 
taxes now assessed against the persons, copart-
nerships, associations or corporations, subject 
to the provisions of this act and their property. 
(P. L. 1900, p. 504, as amended P. L. 1902, p. 
477.)

Sec. 9. None of the provisions of this 
act shall be construed as in any wise 
•to alter, impair or repeal any of the pro-
visions of an act entitled “An act for the taxa-
tion of railroad and canal property,” approved 
April tenth, one thousand eight hundred and 
eighty-four, or any of the supplements or amend-
ments thereto, nor shall any corporation taxable 
under said act and the supplements and amend-
ments thereto be taxable under this act; if any 
provision of this act shall, for any reason, be 
held to be unconstitutional or invalid it shall not 
affect the other provisions of this act or anv of 
them. (P. L. 1900, p. 505.)
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First.

NO PART OF THE GROSS RECEIPTS OF 
THE NEW YORK AND NEW JERSEY 
WATER COMPANY ARE TAXABLE UNDER 
THE VOORHEES ACT BECAUSE THEY 
ARE NOT DERIVED FROM TRANSPORTA-
TION.

While the Voorhees Act purports to impose a 
tax upon all corporations occupying and having 
the right to occupy the public highways, Section 
4 of the Act limits its scope. It requires “Any 
person, co-partnership, association having part 
of his, her or its transportation line in this State 
and part thereof in another state or states, or 
having part of his, her or its line on private 
property and part thereof on public streets
* * * shall make a report showing the gross
receipts for transportation on the whole line
* * * and the franchise tax * * * * shall
be upon such proportion of the gross receipts 
as the length of the line, etc.” (P. L. 1903, p. 
232.) The gross receipts upon which the tax 
is levied are the gross receipts for “ transporta-
tion.”  The New York and New Jersey Water 
Company, under the evidence, enjoys no gross 
receipts for transportation, but carries its own 
property over its own line and merchandises its 
own property from its own line at various points 
therein. The Act cannot and does not reach the 
receipts of a corporation not engaged in trans-
portation for hire. It will be noted, in Exhibit 
A, p. 3, being the return made by the corporation 
on the blank provided by the State Board of 
Assessors, that it reads (line 30), “the gross 
receipts of the association or corporation mak-
ing this report, for business done over its whole 
line.” It is apparent that the State Board of 
Assessors in preparing their blanks have con-
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straed the phrase in Section 4 “for business so 
done” as interchangeable with the word “trans-
portation.” We do not believe that such an in-
terchange of language is permissible under the 
Act. The words “for business so done” dearly 
refer back to the word “transportation.”

The justice of applying this interpretation to 
the prosecutor is doubly clear when the nature 
of the prosecutor’s business is considered. If 
the act applies, as we believe it does, only to 
companies earning a profit out of the “transpor-
tation” of property, we avoid the injustice of 
taxing the prosecutor for the benefit of the 
Town of Kearny and the City of Bayonne upon 
its gross receipts from goods sold to them.

That the intention of the Legislature was to 
reach only such pipe lines as are engaged in 
transportation for hire is readily discernible by 
a comparison of the original act of 1900 with 
the amendatory act of 1903. The two sections, 
so far as material, are here printed side by side.

See. 4. All such persons, 
co-partnerships, associations 
or corporations, subject tlo 
taxation under the provisions 
of this aet, shall, on or be-
fore the first Tuesday in May 
in each year, return to the 
state board of assessors a 
statement showing the gross 
receipts of their business in 
the State of New Jersey, for 
the year ending December 
thirty-first next preceding; 
any person, co-partnership, 
association or corporation 
having part of his, her or its 
transportation line in this 
state and part thereof in an-
other state or states,, or hav-
ing part of his, her or its 
line thereof on private prop-
erty and part thereof on pub-

See All such persons, co-
partnerships, associations or 
corporations, subject to taxa-
tion under the provisions of 
this act, shall, on or before 
the first Tuesday in May in 
each year, return to the state 
board of assessors a state-
ment showing the gross re-
ceipts of their business in the 
state of New Jersey for the 
year ending December thirty- 
first next preceding; any oil 
or pipe-line company having 
part of its transportation line 
in this state and part thereof 
in another state or states 
shall make a report showing 
its gross receipts for trans-
portation of oil or petroleum 
on its whole line, together 
with the statement of the
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lie streets, highways, roads, 
lanes or other public places, 
shall make a report showing 
the gross receipts for trans-
portation on the whole line, 
together with a statement of 
the length of the whole line in 
this state along any street, 
highway, road, lane or other 
public place, and the franchise 
tax x>f such person, co-partner-
ship, association or corpora-
tion for business so done in 
this state, shall be upon such 
proportion of the gross re-
ceipts as the length of the 
line in this state along any 
street, highway, road, lane or 
other public place bears to the 
length of the whole line;

(P. L. 1903, p. 233.)

length of its whole line and 
the length of its line in this 
state along any street, high-
way, road, lane or other pub-
lic place, and the franchise 
tax of such oil or pipe-line 
company for business so done 
in this state shall be upon 
such proportion of its gross 
receipts as the length of its 
line in this state along any 
street, highway, road, lane or 
other public place, bears to 
the length of its whole line;

(P. L. 1900, p. 503.)

Evidently, the original act was intended to 
reach only oil pipe lines located in part in New 
Jersey and in part elsewhere and then to tax them 
on their “gross receipts for transportation of oil 
and petroleum.”  Clearly, under this language, 
a company transporting its own goods through 
its own line was outside the ĉope of the act. 
Equally clearly, it could not have been taxed 
upon its gross sales of its own oil

The amendment of 1903 extended the scope 
of the act in two respects. First, it extended 
its operation so as to include companies operat-
ing wholly within the state—an extension neces-
sary to avoid conflict with the sole federal right 
to regulate interstate commerce and the corre-
lated prohibition of special tax thereon. Second, 
it took out the limitation of the original act 
to oil companies and to receipts from the trans-
portation of oil and petroleum and made the 
tax apply to all transportation lines and all re-
ceipts from transportation. It significantly left
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the words “gross receipts from transportation” 
unchanged.

The New York and New Jersey Water Com-
pany is a merchant of water which it carries 
in its own pipes to the points of delivery to its 

• I customers. The assessment and tax under re-
view are upon its gross receipts from the sale 
of that water. No such tax is intended by the 
act. If intended, it is a property tax and, if a 

I  property tax, the act under the decision in
Jersey City v. North Jersey Street Railway 
Company (44 Vr., 481, at 482. Affirmed 45 Vr. 
761) is unconstitutional.

Unless the interpretation we contend for is 
adopted, the act becomes unconstitutional on 
another ground; namely, that it fixes different 

, I  basis of assessment for a similar use of the
streets. In the case of the prosecutor-appellant, 
it fixes as the basis of assessment the gross 
value at the point of delivery of the product 
carried through the pipes of prosecutor-appel-
lant. In the case of a common carrier pipe line 
of oil or water it takes as the basis of assess-
ment the gross receipts of that carrier for trans-
porting the product of others. In the one case 
no greater use of the highway is granted than 
in the other. Indeed, in the case of the prose-
cutor-appellant its delivery of water to the City 
of Bayonne to be resold by that municipality at 
profit produces back for the City a large in-
crease in revenue, whereas a common carrier oil 
pipe line running through the same streets is of 
no public benefit whatever. There is consequent-
ly no just basis for taxation of the one com-
pany on its gross product value and of the other 
upon its gross earnings from carrying charges. 
An absolutely clear example of the injustice is
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to be found by a comparison of the situation of 
the Avenue E pipe line in Bayonne as its own-
ership may happen to be in the prosecutor-ap- j
pellant or in the Suburban Investment Company.
If in the Suburban Investment Company, that 
company receives as its gross receipts for trans-
portation a carrying charge of Five Dollars per 
million gallons and upon that basis it would be 
taxed. If that ownership is in the New York 
and New Jersey Water Company, that company, 
for the identical use of the street, would be 
taxed upon a percentage of the gross value of 
water sold by it wherever its lines might run.
This is so clearly a different basis of taxation 
as to need no further elaboration. In the one 
case it is a franchise tax, in the other a prop-
erty tax. j

Another example might be given in the case 
of the Standard Oil Company, which is not taxed 
under the franchise tax act, although transport-
ing many millions of dollars worth of oil through 
its pipe lines in the State of New Jersey to its 
refinery at Bayonne. The result of the applica-
tion of the act made by the State Board of 
Assessors in the case of prosecutor-appellant 
would be that this company would be compelled 
to pay tax upon the gross value of the oil de-
livered by it at Bayonne.

)
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Second.

THE ASSESSMENT OF THE NEW YORK 
AND NEW JERSEY WATER COMPANY, UN-
DER THE PROVISIONS OF THE VOOR- 
HEES FRANCHISE TAX ACT, VIOLATES 
THE OBLIGATION OF THE CONTRACT BE-
TWEEN THE PROSECUTOR AND THE 
CITY OF BAYONNE.

According to the record, the New York and 
New Jersey Water Company was incorporated 
in or about the year 1894 for the purpose of 
accepting an assignment of a contract between 
William D. H. Washington and Turner A. Beall 
on one hand and the City of Bayonne on the 
other. This contract had been entered into be-
tween Messrs. Beall and Washington and the 
City of Bayonne on the sixth day of September, 
1894. By its terms, the water company agree 
“ To furnish or cause to be furnished to the 
party of the second part, by means of a sub-
stantial system of water pipes to be operated 
by the parties of the first part or their assigns, 
an ample supply of pure and wholesome water, 
to be delivered from available water sources 
into the system of pipes now constructed or 
hereafter to be constructed by the party of the 
second part at such point in said city, as shall 
be designated by the Mayor of said city, said 
designation to be made within thirty days after 
notice shall be given to said Mayor by said 
parties of the first part, or their' assigns, re-
quiring such designation.“  The contract fur-
ther provides for a minimum guaranteed daily 
supply of water with provisions for increasing 
the amount and that the city shall pay the water 
company at a fixed rate per million gallons, which 
rate changes as the consumption increases.
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Then follows this significant provision: “ And 
the party of the second part further agrees that 
the parties of the first part in constructing the 
work required under this contract, shall have 
the right to lay pipes through , the streets and 
avenues of the party of the second part to the 
point or points of reception, provided that said 
pipes shall not be used for any other purpose 
than to furnish the water provided for under 
this contract * # * And it is hereby further
agreed that in no case shall the party of the 
first part furnish water to any person or cor-
poration within the limits of the City of Bay-
onne.”  (All above citations refer to Exhibit P.
5. Case, pages 14 to 58.)

It will be seen that this contract analyzes down 
into a contract embracing the following pro-
visions :

(1) The water company is to provide such 
quantity of water as the city may desire.

(2) The water company is to supply no con-
sumer except the city.

(3) The city is to pay a fixed price per mil-
lion gallons, which price varies only as the 
supply increases.

(4) The water company is to deliver the 
water at such point as the city may direct into 
the distributing system owned by the city.

(5) The city confers the right to cross or lay 
pipes in the highways for the purpose of reach-
ing the point designated and for no other pur-
pose.

This contract, as we have said above, was ex-
ecuted in 1894. The Voorhees Franchise Tax 
Act was adopted in 1900. It provides that any 
corporation having the right to use or occupy, 
and using or occupying any of the street, high-
ways, etc., in this state shall be assessed in the
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manner provided by the act. It fixes the method 
of assessment of physical property of such cor-
porations and then provides that every such 
corporation shall make a return to the State 
Board of Assessors, showing the total mileage 
of its lines of whatever nature within the state 
and the percentage of such lines located within 
the highways or other public places within the 
state, together with a statement of its gross re-
ceipts from all sources. It then further pro-
vides that the State Board of Assessors shall 
assess the corporation for franchise tax by tak-
ing that percentage of the gross receipts which 
the line in public places bears to the whole line 
within the state. Upon the amount so reached 
a tax of two per cen£. is thèn levied and ap-
portioned by the State Board of Assessors 
among the various municipalities through which 
the lines pass, in the proportion that the value 
of the physical property of the corporation in 
each municipality bears to the total value in all 
municipalities. Having been so apportioned, 
the amount of the tax is certified in writing to 
the local assessors, who thereupon deliver a state-
ment in writing to the corporation and the col-
lector of taxes in each municipality and each 
municipality then proceeds to collect its share 
of the tax “ in the same manner as other taxes 
are collected. ”  The act contains a saving clause, 
which provides that where any corporation is 
already making payments of any sort to a mu-
nicipality for the privileges granted it to use 
the streets, it may offset pro tanto the amount 
so paid by it against the franchise tax.

It will thus be seen that the legislative scheme 
is to levy a tax which may range as high as 
two per cent, of the total revenues of a corpora-
tion using the public streets for the benefit of 
the municipalities whose streets are occupied.
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Our contention is that in the case of the New 
York and New Jersey Water Company this tax 
levied for the benefit of and collected by the 
City of Bayonne amounts to an impairment of 
the obligations of its contract with the City of 
Bayonne.

Bayonne agreed in 1894 to pay a fixed price for 
water. The Legislature in 1900 provided in effect 
by the act under consideration that the New York 
and New Jersey Water Company should rebate 
a part of that price to the City of Bayonne.

This is not the usual case of a public utility 
corporation dealing generally with the public 
and receiving a direct benefit therefor from the 
use of the public highways. This is a case of 
a public utility corporation having no right 
whatever to use or occupy the public highways 
except to the extent necessary to reach such 
point as the city may designate for the reception 
of water into its mains. The city is the sole 
customer. The city might designate a point at 
the outermost limits of the City of Bayonne, 
in which case the water company would need 
no right to enter or cross or go under any 
streets. The city might designate a point at 
the innermost limits of the city and compel 
the corporation to transfer the water through 
miles of city streets. Under the theory of the 
Voorhees Act, the amount of rebate  ̂ the city 
would secure in the form of tax would be al-
together controlled by the distance which it 
chose to compel the water company to lay its 
pipes in order to reach the ultimate point of 
distribution.

We contend that such a right of user of the 
public streets, which is for the convenience of 
the municipality and in its interest rather than 
for the convenience of the company and in its
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interest, is pot a franchise within the meaning 
of the Voorhees Act. If the contract had been 
silent as to any right to open and enter the 
public streets, but had contained the same pro-
vision it now contains as to the delivery by 
the company of water into the city’s mains at 
such point as the city might designate, and if 
the point so designated by the city had been 
one which could be reached only by passing- 
through or across one or more public streets, 
there can be little question but that the courts 
would have compelled the city to permit the 
company to cross such streets or else relieve 
it from the performance of its contract. Such 
a right, amounting to a way by necessity, can-
not be held to be a franchise taxable under the 
Constitution and laws of this State.

The courts of this State have sustained the 
Voorhees Act as constitutional in the case of 
J ersey  C ity  v. N orth  J ersey  S treet Railway 
(44 Vroom, 481; affirm ed, 45 Vroom, 761J. 
In so sustaining the act, the Supreme Court held 
a franchise tax to be a license tax “ Imposed by 
the state as a condition precedent to the exer-
cise of special privileges in the streets”  (Swayze, 
J., 44 Vroom, at 483). The opinion of the Su-
preme Court logically rests upon the parallel to 
the granting of the privilege to be a corpora-
tion, which the opinion states “ May be made 
upon such terms as the Legislature sees fit to 
impose. Those terms are open to acceptance or 
rejection. In this respect the special franchise 
to use the streets does not differ essentially 
from the general franchise 'to  be a corpora-
tion”  (at page 484). This logic does not apply 
to the use of the streets by the New York and 
New Jersey Water Company. As we have 
shown above, that use is a compulsory use forced
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upon the company by the act of the municipality
in designating a point within its borders which
required the corporation to cross streets. The g
Court of Errors and Appeals’ opinion in the
above case specifically agreed with the Supreme
Court opinion that the tax is a license tax,
though differing upon other points.

We should contend that the same proposition 
held in this case if the contract between Bayonne 
and the water company were subsequent in date 
to the act of 1900, but it seems to us that even 
if that should be an erroneous contention, the 
act unquestionably must be held inapplicable 
to a contract made before the act was passed.
This case does not fall within the ingenious 
lines of cases where taxes have been sustained 
because collected by the state and then dis-
tributed among the municipalities, which cases 
have been sustained upon the theory that the 
taxpayer is not, in such a case, concerned with 
what the state may do with the money after 
collecting it. In this case the tax is levied and 
collected directly by the City of Bayonne. It 
is a tax in effect upon the amount paid by the 
City of Bayonne to the New York and New Jer-
sey Water Company. The company has no other 
customer and this tax, so far as we are con-
cerned with it under this portion of the brief, 
is levied for the benefit of the City of Bayonne 
and collected by the city. We are unable to 
perceive any distinction between the arrange-
ment here effected by the Voorhees Act and the 
situation which would result if the Legislature 
had declared in so many words that a corpora-
tion supplying water to a municipality under 
contract at a fixed price should rebate to the mu-
nicipality such portion of two per cent, of its 
revenues as its lines located in the public high-
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ways bore to its total lines. If this form of 
legislation is not violative of the constitutional 

> inhibition against impairing the obligation of
contracts, we are unable to perceive what kind 
of legislation would be.

Out of the total revenue of the New York 
and New Jersey Water Company for 1913, the 
year which is under review, $174,286.94 was re-
ceived from the City of Bayonne under the con-
tract. The balance of its revenues were received 
for water which left its pipes prior to reaching 
the C ity o f  Bayonne, a part of which was sup-
plied to the Town of Kearny, through which its 
pipes pass, and a part of it to Jersey City. Not 
a dollar was received from any customer except 
municipal corporations. Under the facts in this 
case, it seems absolutely indisputable that the 
mileage of pipe which the company has in the 
streets of Bayonne cannot be used in determin-
ing the amount of franchise tax to be levied 
upon its gross assets, since its user of the streets 
is merely for the convenience of the municipality 
and since that user is in accordance with the 
terms of a contract ante-dating the statute under 
which the tax is sought to be levied.

As to the Town of Kearny, through which a 
large part of the pipe passes, mostly on private 
rights of way, but a very small amount in the 
form of street crossings only—no pipes being 
laid in Kearny under the highways for any 
other purpose—it certainly should not be en-
titled to collect any tax upon any basis of earn- 
ings which includes the amount which it pays 
the New York and New Jersey Water Company 
for water, for this, as in the City of Bayonne 
case, would amount to a rebate on the agreed 
price which it pays the company for water. 
Kearny, like Bayonne, procures and resells the
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water to customers within the municipality pre-
sumably at a profit. The use of the streets, 
therefore, by the water company i§ likewise for 
the benefit of the municipality and it should not 
be permitted any rebate on the price which is 
pays.

Some examples which seem to us parallel to the 
effort to levy a license tax under these circum-
stances would be found if the various municipali-
ties concerned granted permission to use their 
streets to an electric light company solely for 
the purpose of supplying the municipality with 
light at a fixed price per arc lamp, or should 
make a coptract for the removal of snow or 
refuse matter at a fixed priee and then should 
attempt to. levy a license tax upon the receipts 
from the city for the exercise of the privileges 
so extended. This cannot be held either equitable 
or legal. With all the wide scope which the Leg-
islature and municipalities enjoy in the exercise 
of their taxing functions, they may not so use 
those functions as to compel a corporation to 
rebate a fixed proportion of its receipts under 
contracts with the municipalities themselves.

The invalidity of such a proposition is elearly 
held in the case of New Orlecms v. Southern Tele-
phone & Telegraph Company, 40 L. A. Ann, 41, 
cited with approval by Mr. Justice Brewer for 
the United States Supreme Court in S{. Louis v. 
Western Union Telegraph Compmiy, 148 U. S., 
92, at 103.

The same rule has also been laid down by the 
Supreme Court of Arkansas in Hot Springs 
Electric Light Company v. Hot Springs, 70 Ark., 
300 ; 67 S. W., 761.

In this latter ease the Electric Light Company 
had been empowered by grant to erect poles and 
run wires for twenty years. At a later date a
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contract was made between the city and the 
company by which the company agreed to 
furnish light to the city by erecting and keep-
ing burning a certain number of lights to be 
erected at points designated by the city. Ten 
years later an ordinance was passed requiring 
the company to pay fifty cents for each pole in 
the street. The court said, “ rights and fran-
chises cannot be revoked nor diminished in value 
by the imposition of additional burdens upon 
their use and enjoyment. “

See also Commonwealth v. Proprietors of New 
Bedford Bridge, 2 Gray, 339, at 348.

That our interpretation of the legal and prac-
tical effect of such an exercise of the power of 
taxation is correct is clearly shown by the 
language of Mr.. Justice Pitney, speaking for 
the Court of Errors and Appeals, in North Jer-
sey Street Railway Company v. Jersey City, 45 
Vr., 761 at 767, when he said, referring to the 
analogy of taxation upon “ offices

“ It is easy to find a reason in general 
policy for leaving offices untaxed by the 
Act of 1903. Any tax imposed upon * * * 
a public office would amount in effect to a 
reduction of the salary or other compensa-
tion allowed by law to the official. The 
compensation of existing offices (having been 
fixed before the law had made provision 
foi any tax upon such offices) was presum-
ably established as the net compensation 
for the respective officials.“

We have already called attention to the lan-
guage of Mr. Justice Swayze in 44 Vr., at 483 
interpreting the same act now „ under review 
as a license tax “ imposed by the State as a 
condition precedent to the exercise of special
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privileges in the streets.”  The Court of Errors 
and Appeals (45 Vr., at 765) stated:

“ We agree with the Supreme Court that 
this tax on gross receipts is not a prop-
erty tax but a license fee imposed as a 
condition upon which the enjoyment of spe-
cial privileges in the streets is made to 
depend.”

The effect of both of these citations is that the 
tax levied under the Voorhees Act is the con-
dition exacted by the State for the privilege ex-
tended by the City of Bayonne to the New York 
and New Jersey Water Company to use its high-
ways. The result of this proposition is that 
failure to pay the tax would nullify the right 
to the use of the street. The right to the use 
of the street, however, was extended by the 
City of Bayonne as a necessary incident to the 
performance of the contract between the Water 
Company and Bayonne. Without this permission 
the contract could not be performed since the 
power is in the city to designate the point at 
which the water must be delivered under the 
contract. The result is, therefore, that the tax 
levied under the Act of 1900 upon the right 
granted by the contract of 1894 imposes an ad-
ditional condition upon the exercise of that right 
over and above the condition imposed by the 
contract. The validity of the contract of 1894 
has been sustained. B rady, et at. v. City o f  
Bayorm e, 28 Vr., 379.

All of the legal difficulties in the way of the 
levying' of the tax herein sought to be levied are 
avoided if the transportation feature of the act, 
as previously argued, be accepted as the basis 
of tax and companies be held to be assessable 
only when they are street users who enjoy 
profit from the use of the streets for transporta-
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tion as distinguished from merchandising. The 
act cannot have been intended to reach such a 
situation as is here shown.

Third.

THE INCLUSION OF THE MILEAGE OF 
THE PIPE LINE IN AVENUE E. BAYONNE 
IS IMPROPER.

This point is urged, first, for the reasons set 
out under paragraph First of this brief, that 
the pipe line in Avenue E. Bayonne is not used 
for 4 4 transportation’ ’ within the meaning of the 
act. Second, for the reasons sets out in point 
Second, that any tax for the benefit of the City 
of Bayonne upon mileage located in its streets 
impairs the obligation of the contract between 
that city and the water company. And third, 
for the reasons set out in the brief filed at this 
term of court in the matter of Suburban Invest-
ment Company, prosecutor-appellant v. Hen-
drickson, et als., defendant. In this latter con-
nection the following aspects differ slightly from 
the situation in the Suburban Investment Com-
pany matter.

In the first place, the New York and New Jer-
sey Water Company acquired title to the pipe 
in Avenue E, and thereafter was the user of that 
pipe, only on July 30th, 1913. By its inclusion, 
however, in the mileage of the New York and 
New Jersey Water Company for the year 1913 
as applicable to the entire revenues of the com- 
pany for the whole year, the company is com-
pelled to pay tax on its gross receipts for the 
entire year upon the basis of mileage in the 
public streets enjoyed by it for only a part of 
the year. The result o f this situation is, clear-
ly, to assess the company upon a different basis
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from that on which other companies are assessed 
under the Voorhees Act which have had no 
change of mileage during the jrear. The tax 
being levied as a license tax for the use of the 
streets is not properly levied if in the case of 
a fluctuating mileage the gross earnings for the 
whole year are taken as a basis upon which to 
apportion the tax. Assuming, for this purpose 
only, the correctness of the figures used by the 
State Board of Assessors, on page 17 of the 
case, in levying the tax, we find that up to and 
including July 29th, or for seven months of the 
year, the company’s total mileage of line, ex-
cluding the North Arlington and Bayonne line, 
subsequently added, was 6.629 miles, and the 
length of line on the public highway was .790 
miles. For seven months of the year, there-
fore, somewhat less than one-eighth of the 
company’s line only was located in the public 
highway. The addition of the Bayonne line 
brought the mileage to 10.629 and the total 
mileage of the highway to 4.790 miles, or ap-
proximately forty-five per cent. So that, under 
the theory of the act as to the relative value of 
mileage in the highway, seven-twelfths of the 
year’s earnings were one-eighth attributable to 
the use of the highway. From the date of the 
inclusion of the Bayonne line in July to the in-
clusion of the North Arlington line in September, 
forty-five per cent, of the earnings '"were at-
tributable to the use of the highway, and from 
September until the end of the year something 
over fifty per cent, were attributable to the use 
of the highway. As a matter of legislative con-
venience, it might be permissible to assume some 
date in the year (as May 20th) as the date as of 
which mileage should be computed. Unless, how-
ever, the Legislature be construed as having 
selected May 20th or a date early enough in the
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year to work out a fair average, the act can-
not be sustained, for the selection of December 
31st certainly renders the tax in this case grossly 
unfair by taxing the company upon the basis of 
that proportion of gross receipts for the entire 
year attributable to the use of the highway, and 
then including in the proportion attributable to 
such use vast amounts of mileage used for only 
part of the year.

In the second place, the inclusion of the Ave-
nue E. mileage is distinctly improper, in view 
of the fact that it was put into service only at 
the behest of the City of Bayonne and in order 
that water might be supplied to certain hydraiits 
and other additional points of delivery desig-
nated by that city under its power to designate 
points of delivery. (Case, p. 16, 1/2-30.) The 
Avenue Ë line did not add one nickel to the 
revenue of the New York and New Jersey 
Water Company, nor, indeed, did any of the 
pipe line located in the City of Bayonne. (Case 
p. 25, 1. 28 to p. 2'6, 1. 29.) It simply imposed 
upon that company an additional burden for 
repairs and maintenance and now, under thé 
ruling of the State Board of Assessors, for 
taxes. Under the evidence it is entirely clear 
that no part of the gross receipts of the New 
York and New Jersey Water Company are de-
rived from the Avenue E line, or any other 
line located in the streets of the City of Bay-
onne, since the revenue would be identical if 
the water were delivered at the outermost limits 
of the City of Bayonne.
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Fourth.

THE INCLUSION OF THE MILEAGE OF 
PIPE OWNED BY THE PROSECUTOR IN 
NORTH ARLINGTON IN FIXING THE 
BASIS OF ASSESSMENT IS IMPROPER.

In’ Exhibit E of the return (p: IT) it will 
be observed that the Board of Assessors added 
to the length of line, as reported by the com-
pany, approximately one and one-half miles in 
North Arlington Borough, and added that whole 
additional- line as though located in the public 
highway: The testimony developed (p. 23, 1.
944) that ten thousand feet of pipe, were laid 
in North Arlington during the month of Sep-
tember, 1913. On page 24, lines 20-28, it was 
shown that this pipe was never used during the 
year 1913, nor did the New York and New Jer-
sey Water Company derive any revenue from 
it nor had it derived any such revenue nor cut 
in non used the pipe up to the date of taking 
testimony, February 10, 1915.

To this pipe, which was arbitrarily added to 
the mileage of the prosecutor by the State 
Board of Assessors, the same objection applies 
which has been heretofore urged, namely, that 
only such pipe as was laid prior to May 20th 
can be used as a . basis of tax.

In this case, however, the contentions made 
above are further strengthened since the pipe 
has never yet been put in service nor has it 
produced nor assisted in producing any revenue. 
If the interpretation of Section 4 of the act, 
which we have urged more particularly in the 
brief relating to the Suburban Investment Com-
pany case at this term of the court, is correct— 
namely, that the tax is levied upon business pre-
viously done—pipe which is not in service and



29

never has been in service certainly should not 
bear any part of the tax. This idea is strength-
ened by the inequitable result produced in the 
apportionment between the municipalities. Save 
for this unused pipe line, no pipe of the prose-
cutor is laid in the Borough of North Arlington. 
The consequence is that if that pipe be included 
for any purpose whatever North Arlington would 
secure a portion of franchise tax levied on busi-
ness done exclusively in the town of Kearny 
and the City of Bayonne.

It further results inequitably to the prose-
cutor in charging it a tax upon that proportion 
of its gross receipts which the unused and un-
productive pipe.bears to its total mileage. We 
cannot believe that the Legislature ever intended 
in levying a tax upon “ business done”  to base 
that tax in any way upon unproductive pipe. 
Certainly, no such pipe can be called a part of 
the transportation line”  of the prosecutor.

Fifth.

THE MILEAGE OF LINE ADDED BY THE 
STATE BOARD OF ASSESSORS TO THE 
RETURN MADE BY THE NEW YORK AND 
NEW JERSEY WATER COMPANY AS LO-
CATED IN THE BOROUGH OF NORTH AR-
LINGTON AND IN AVENUE E. IN' THE 
CITY OF BAYONNE IS NOT THE ACTUAL 
MILEAGE OWNED BY THE COMPANY 
THEREIN, AND THE ASSESSMENT LEV-
IED IS, THEREFORE, GROSSLY EXCES-
SIVE.

The record (p. 24, 1. 8-19) demonstrates that 
while the total length of the North Arlington 
pipe was 10,000 feet instead of the 1.579 miles 
used by the State Board of Assessors in Ex-
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hibit F, the length of line located in the public 
highways was 4700 feet, whereas the Board of 
Assessors assumed, without proof of any Sort, 
that the whole mileage was in the highway. 
Similarly, the proof (p. 36, 1. 15-21) shows that 
the length of pipe in Avenue E Bayonne was 
17,700 feet instead of 4 miles, as assumed by 
the State Board of Assessors.

The Supreme Court, in its opinion, (p. 89, 1. 
18-28) erroneously states that a miscalculation 
of the relative number of feet in the street and 
off the street does not affect the prosecutor but 
only affects the apportionment between the towns.

The tax-under Section 4 of the Voorhees Act 
is based upon the proportion that the mileage in 
the public streets bears to the total mileage on 
and off the streets. The inclusion of the whole 
North Arlington pipe line by the State Board of 
Assessors as though located wholly within the 
highway and of 4 miles, or 21,120 feet, instead 
of 17,700 feet, as the proofs show, as the length 
of the line in Avenue E Bayonne consequently 
results in compelling the prosecutor to pay a 
tax upon the theory that 6.369-12.208s of its 
gross revenues were derived from pipe located 
in the highway (See Exhibit F, p. 17). Assum-
ing the correctness of all the other figures used 
by the State Board of Assessors, the correction 
of the mileage located in the highways of Ave-
nue E and North Arlington would have the fol-
lowing results. The fraction used by the board 
in Exhibit F. (p. 17, 1. 30) would become 5.032-
11.561 instead of 6.369-12.208. Applying this 
fraction to the taxable gross receipts would leave 
a balance assessable of $86,698.41, instead of 
$100,322.59, as computed by the board, and would 
reduce the consequent tax approximately $350.
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There is a far more serious error, however, 
due to a misunderstanding on the part of the 
company, of the meaning of the phrase “  length 
of line.”  The record (p. 36) discloses that the 
responsible officer of the corporation took this 
phrase as applying to the length of the right of 
way, whereas it is perfectly clear, under the act, 
that the length of pipe line is the proper basis 
of assessment. The actual length of pipe as 
shown on page 36 before the inclusion of the 
Avenue E line or the North Arlington mileage, 
was 82,500, and after the inclusion of the Ave-
nue E line 100,200, and of the North Arlington 
line 110,000 feet. The result is that not only is 
the prosecutor entitled to the undisputed cor-
rection due to the erroneous figures used by the 
State Board of Assessors in regard to the length 
of the Avenue E line and of the North Arlington 
line located in the highway, but also the further 
correction as to the length of its line both on 
and off the highway, the amount of which cor-
rection is dependent upon the determination of 
this court on the points heretofore urged as to 
the impropriety of the inclusion of either or 
both the Avenue E and North Arlington mileage. 
All this is, of course, waste calculation if the 
court finds that no tax at all should be levied 
upon the prosecutor. But if the contentions 
heretofore advanced be in whole or in part over-
ruled, the basis of assessment must be com-
pletely reconstructed to match the correct mileage 
of line as found by the court.

Respectfully submited,

FORT & FORT, 
Attorneys for and of Counsel 

ivith Appellant.
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State of Facts.
The Surburban Investment Company, which 

is the present name of the corporation known 
until January, 1915, as Suburban Water Com-
pany, is incorporated under the General Cor-
poration Act. The Suburban Investment Com-
pany was incorporated in the year 1912 for 
the purpose of purchasing, and did purchase, all 
of the assets of the insolvent Hudson County 
Water Company. Among these assets was a 
pipe line located in the streets of the City of 
BayonneJ chiefly in Avenue E in that city. This 
pipe line had been built under a franchise ori-
ginally granted by the city to the New York 
and New Jersey Water Company and by that 
company assigned to the Richmond Water Com-
pany, subsequently known as the Hudson County 
Water Company, which had thereupon construct-
ed the pipe line. This franchise is printed 
in the case as Exhibit P-1 (case, page 39), and 
the assignment is printed as Exhibit P-2 (ease, 
page 46).
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From these exhibits it will be observed that 
the water company had sought the use of the 
streets for the purpose of carrying water through %
the city for the supply of Staten Island and 
.that the city had granted the use of the streets 
upon the following conditions:.

1. That the water company should erect 
twenty fire hydrants, at points to be designated 
by the city, which should be kept in repair 
and be maintained by the water company which 
should supply water free  for such hydrants for 
the extinguishing of fires and sprinkling the 
streets.

2. That the water company would tap its 
main or mains at such points as might be 
designated by the city and permit the city to 
draw therefrom into its distributing pipes for 
city purposes, the amount of water so drawn 
to be paid for by the city as provided by its 
previous contract of September 6th, 1894.

3. That for all water conveyed through the 
pipes beyond the limits of the City of Bayonne 
the water company should pay the city the 
sum of five dollars per million gallons.

After the grant of the franchise, the assign-
ment, Exhibit P-2, was made, as the New York 
and New Jersey Water Company determined 
not to carry out itself the suply of the water 
to Staten Island, but as it wa& then under 
contract to supply water to the City of Bay-
onne for various purposes, and as the franchise 
had been granted upon the agreement of the 
New York and New Jersey Water Company to 
supply certain fire pressure and other service, 
that company retained in the assignment.P-2 the 
right to draw water from the pipe when laid 
upon the payment of a carrying charge of five 
dollars per million gallons to the Hudson County
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Water Company. The pipe line was never put 
in service for the purpose for which it was 

» constructed because of legislation prohibiting
the transportation of water to Staten Island.

After the Suburban Water Company had ac-
quired ownership of the pipe, at the request 
of the New York and New Jersey Water Com-
pany, it put the pipe in operation permitting 
the New York and New Jersey Water Company 
to run water through the pipe to meet the 
desires of the City of Bayonne for additional 
pressures. The request of the New York and 
New Jersey Water Company to the Surburban 
Water Company that it put the pipe in opera-
tion was made because the City of Bayonne had 
exacted of that company the supplying of water 
for five hydrants under Section 2 of Exhibit P-1 
(case, p. 42), for which service the water com-
pany secured no compensation and which water it 
was compelled to supply free of all cost. The 
city also designated, under Section 3 of the same 
exhibit, certain street crossings at which it de-
sired to tap the main “ for the purpose of 
supplying water to the manufacturers and other 
customers of the City, and for all other needs 
of the City. ”  For 1912 Suburban Water Com-
pany was assessed under the Voorhees Fran-
chise Tax Act of 1900 (P. L. 1900, page 502; 
Compiled Statutes, page 5298), the basis taken 
for so taxing it being its gross receipts from 
the rental paid it by the New York and New 
Jersey Water Company for the use of the 
Avenue E line.

On July thirtieth, 1913, Suburban Water 
Company sold the Avenue E pipe line and all 
of its rights under the franchise granting the 
use of that street to the New York and New 
Jersey Water Company, which had until that
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date continued to pay rental at the contract 
price for the use of the pipe. From that date 
forward the Suburban Water Company enjoyed 
no franchise of any sort; ceased to occupy any 
highway; and became and has since continued 
merely a holding company.

Under these conditions the State Board of 
Assessors assessed the Suburban Investment 
Company, under the general Corporation Tax 
‘Act, upon the basis of its capital stock. This 
assessment was taken to the Supreme Court on 
certiorari and affirmed for the reasons set out 
in the opinion of that Court on page 96-a of 
the printed case, which opinion refers back to 
the opinion of that Court in the matter of the 
New York and New Jersey Water Company vs. 
Hendrickson, et als., found in the printed case 
on page 83.

It is not entirely clear from the opinion in 
the Suburban Investment Company case whether 
the Court assumed the return of the Suburban 
Investment Company of its capital stock to 
have been voluntarily made. In order that no 
thought of estoppel in this connection may arise 
attention is here called to Exhibit E, on page 
16, from which it will appear that the return 
of the Suburban Investment Company of the 
amount of its capital stock was made in pur-
suance of the decision of the Board of As-
sessors as to the proper basis of taxation and 
only after the protest involved in Exhibit B, 
page 4, of the printed case, against the adop-
tion of the policy of assessment requiring an 
assessment upon capital stock.

From the decision of the Supreme Court af-
firming the assessments the prosecutor-appel-
lant appeals to this court.
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Only one reason is assigned and seriously 
urged for the reversal of the assessment levied 
by the State Board of Assessors and confirmed 
by the Supreme Court in this case. That rea-
son is:

THAT THE PROSE CUTOR-APPELLANT 
SHOULD HAVE BEEN ASSESSED FOR 
TAXATION FOR THE YEAR 1913 UNDER 
THE VOORHEES ACT UPON ITS GROSS 
RECEIPTS INSTEAD OF UNDER THE GEN-
ERAL CORPORATION ACT UPON ITS CAP-
ITAL STOCK.

The Voorhees Act (P. L. 1900, p. 502; Com-
piled Statutes, page 5298), is entitled “ An Act 
for the taxation of all the property and fran-
chises of persons, co-partnerships, associations 
or corporations using or occupying public streets, 
highways, roads or other public places, except 
municipal and corporations taxable under the 
Act entitled ‘ An Act for the taxation of rail-
road and canal property,’ approved April tenth, 
one thousand eight hundred and forty-four, or 
any of the supplements or amendments thereto,”

This act provides that “ all the property, real 
and personal, and franchises of all persons, co-
partnerships, associations or corporations 

which have acquired or may hereafter 
acquire authority or permission from the State 
or from any taxing district thereof, and have 
or may hereafter have the right to use or oc-
cupy and occupying the streets, highways, roads, 
lanes or public places in this State, shall here-
after be valued, assessed and taxed as here-
after provided.”

It is entirely clear that if the taxation of 
the Suburban Water Company is to be made as 
of any date prior to July thirtieth, 1913, that
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corporation was taxable under the Voorhees Act, 
for until that date it had acquired the right 
to use or occupy a street in the City of Bay- ,
onne and was occupying that street. The ques-
tion before the State Board of Assessors was 
whether the fact that on July thirtieth the 
Suburban Water Company had become divested 
of the right to use or occupy the highway and 
had ceased to occupy it removed that corpora-
tion from the operation of that act. This ques-
tion the board decided in the affirmative and 
proceeded to tax the corporation under the 
General Corporation Act upon the basis of its 
capital stock.

Section 8 of the Voorhees Act provides, “ The 
franchise taxes imposed by this act shall be 
in lieu of all other franchise taxes now as-
sessed against the persons, co-partnerships, as-
sociations or corporations, subject to the pro-
visions of this act and their property.”  By a 
supplement to “ An Act to provide for the im-
position of State taxes upon certain corpora-
tions and for the collection thereof, approved 
April eighteenth, one thousand eight hundred and 
eighty-four, ’ ’ which supplement is found in the 
Laws of 1906, at page 31 (Compiled Statutes, 
page 5295), it is provided, “ All corporations 
incorporated under the Laws of this State, other  
than those which are subject to the payment of 
a State franchise tax assessed upon the basis 
of gross receipts,”  shall make return and pay 
tax upon the basis of their capital stock. From 
these two statutory citations it is clear that a 
corporation which is lawfully subject to the 
Voorhees Act may be assessed for taxation 
and taxed under that act alone.

The Voorhees Act is silent as to the status of 
a corporation, such as the prosecutor here,
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which has owned a franchise and operated under 
it for part of a year, hut it seems to us that 
the necessary implication from its provisions 
is that in such a case as the present the tax 
must he levied under the Voorhees Act if the 
corporation in question owned a franchise and 
occupied the streets on May 20th, of the year 
for which taxes are being assessed.

The pertinent provisions of the act in this 
respect ¡are to be found in Sections 2, 3 and 6. 
Section 2 provides that the assessors of each 
taxing district shall ascertain the value of the 
property of any corporation having the right 
to occupy and occupying any public street, etc. 
“ When so ascertained, all such property shall 
be assessed and taxed at local rates, as now 
provided by law, and all proceedings for ap-
peal, review and collections now available shall 
remain applicable.”  It is unnecessary, of course, 
to cite those sections of the general tax act, 
which provide that all property shall be as-
sessed as of May twentieth and which by neces-
sary implication result in the determination of 
all appeals by fixing the value as of that date. 
The words “ as now provided by law,”  in the 
second line above cited, must therefore relate 
to a determination as of May twentieth. A 
change of ownership after that date cannot af-
fect the assessment of the property nor change 
the name of the person assessed, nor can a 
change in value alter the assessment.

By Section 3 the local assessors are compelled 
to make a return to the State Board of As-
sessors in writing of the valuation which they 
have placed upon property upon or under any 
street, 4 together with the names of the owners 
and those operating the same.”  As we have 
seen above, the only authority of the assessors
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is to make a return showing that status as of 
May twentieth. The date fixed in Section 3, 
namely, the third Tuesday of September, for 
the filing of the return is merely the parallel 
requirement to that of Section 4 of the County 
Board of Taxation Act (P. L. 1906, p. 213; 
Compiled Statutes, p. 5118), which compels the 
assessors to file with the County Board of 
Taxation their duplicates on the first Tuesday 
in August. It has no reference, and can have 
none, to the date as of which the property 
shall be assessed.

Section 4 requires the return by corporations 
subject to the provisions of the act of a sworn 
statement of the gross receipts of their busi-
ness in the State for the year ending December 
thirty-first, preceding, and then provides for 
the division of those gross receipts into taxable 
and non-taxable, according as the lines of the 
company generally are on or off public high-
ways.

Section 5 provides for a two per cent, tax 
on the taxable gross receipts as so determined.

Section 6 provides, “ The State Board of As-
sessors shall annually ascertain and apportion 
the franchise tax to the various taxing districts 
in proportion to the value of the property lo-
cated in, upon or under any public street, road, 
highway, lane or other public place therein as 
shown by the statements so filed with said 
Board.”  In other words, the statements as 
filed by the assessors are the statements upon 
which the franchise tax must be apportioned 
between the municipalities. The significance of 
this section is that since it is the natural pre-
sumption that the Legislature intended the ap-
portionment to be upon the same basis as to 
all municipalities affected, that apportionment
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must be upon the basis of the mileage in use 
in each municipality on some specific date. This 
date is unfixed by the Voorhees Act unless it 
be fixed, as we have above argued, by the se-
lection of May twentieth, being the date as of 
which the local assessors at the time of the 
passage of the act would have assessed the 
property under the direction contained in Sec-
tion 2 of the Voorhees Act that the assessment 
should be “ as now provided by law,”  and there-
fore the date as of which the local assessors 
would return the mileage and value of prop-
erty located in the streets of the respective 
municipalities for apportionment purposes.

The Supreme Court, in the case of New York 
and New Jersey Water Company vs. Hendrick-
son, et als. (case, p. 83, at p. 88, 1. 18 to p. 89,
1. 19), has stated its reasons for denying the 
contentions of prosecutor-appellant and, in the 
p er  curiam  filed in this case, refers to its opin-
ion in that case as controlling. The reasons 
so set out are in effect that the tax under the 
Voorhees Act is levied “ in advance and not in 
arrears as in ordinary cases.”  No such con~ 
struction, however, can be placed upon the Act 
for two reasons in addition to those already 
set out. These are:

First, Section 4 of the Voorhees Act (Com-
piled Statutes, p. 5299) contains the following 
significant provisions. Everyone subject to 
taxation under the provisions of the Act shall 
return a statement showing the gross receipts  
o f their business in the State of New Jersey for 
the year ending December 31st next preceding” ; 
where lines are located in part on the public 
highway and in part on private property; the 
report shall show “ the gross receipts for trans-
portation on the whole line” ; “ and the franchise
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tax of -such person * * * for business so
done in this State shall be upon such proportion 
of the gross receipts as the length of the line in 
this State along any street * * * bears to
the length of the whole line/*

The words “ gross receipts”  the second and 
third times they are used clearly refer back to 
the same words the first time used. The first 
time those words are used they refer to the 
business for the preceding year. The tax i s  
subsequently defined to be “ for business so 
done.’* These words can be interpreted in no 
manner except as a levy of a tax upon the re-
ceipt from business previously done. By no 
stretch can this tax be called a tax levied in 
advance nor a tax for the continued enjoyment 
of a franchise. It is, on the contrary, a license 
tax paid to the State for the enjoyment of the 
franchise during the preceding year. It is a 
franchise tax “ for business so done,”  not a 
franchise tax for the privilege of doing business 
in future.

The construction attempted to be placed upon 
the act by the Supreme Court would result in 
permitting the exercise by a corporation of a 
right to use the public streets from January 1st 
to December 31st inclusive without payment for 
that privilege if the company then ceased busi-
ness. This would result immediately in remov-
ing all uniformity in the imposition of the li-
cense tax and in conferring upon one by the 
mere aeeident of date the free use of a privi-
lege for which others must pay. Under such 
an interpretation we do not believe the act can 
be constitutional.

Second. By Section 7 of the Act (Compiled 
Statutes, p. 5300), a credit is allowed to any cor-
poration making other payments to a municipali-
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ty against the franchise tax. The well under-
stood custom and practice under this section is 
to allow corporations, such as, for instance, 
those operating in the City of Newark under the 
franchise requiring the payment by them to the 
City of five per cent, of their gross receipts, 
to offset such payments against their tax under 
the Voorhees Act. Such payments as those we 
have used in illustration in the Newark case 
are unquestionably contract payments for the 
preceding year and not payments for a continu- 
ing privilege. They could be recovered by a 
suit even though the franchise were forfeited 
in the middle or at any other date during the 
year. The interpretation placed by the Supreme 
Court on the Voorhees Act, then, would result 
in offsetting payments due for business done 
during the year 1914 against a tax levied in 
advance for the year 1915. We do not believe 
that the Legislature can be said to have in-
tended any such interpretation.

The Supreme Court also misconstrues the 
point heretofore made in reference to the ap-
portionment of the tax between the municipali-
ties. Our point is not that the prosecutor is 
concerned by the manner in which that appor-
tionment is made. We have called attention 
to the apportionment solely as an indication 
of the legislative purpose. Since the act is 
silent except by implication as to the date as 
of which the assessment is to be levied, we 
have thought it appropriate to endeavor to con-
strue the act as a consistent bit of legislation. 
For this purpose it seems to us essential to 
assume that the legislature intended the appor-
tionment between the municipalities to be upon 
the same basis as the assessment of the tax— 
namely, the mileage of pipe in the highways of
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the municipalities respectively. In order that 
the apportionment may be made upon a fair 
basis, however, it is essential that it coincide 
with the actual division of mileage of pipe used 
as a basis for the assessment. This result 
can be obtained only, as we have shown above, 
try adopting the same date for assessment and 
^apportionment, which date has been fixed by 
£the act as May 20th for apportionment and, we 
believe, for assessment.

The Supreme Court in N orth J ersey  S treet 
Railway Company v. J ersey  City, 44 Vr., 481, 
at 483, in specifically sustaining the constitu-
tionality of the Voorhees Act, held that “ the 
tax on gross receipts is not a property tax, but 
a license tax imposed by the State as a condi-
tion precedent to the exercise of special privi-
leges in the streets.”  It does not appear, from 
the opinion, that the effect of Section 4, as 
above quoted, was called to the attention of 
the Court. It recites in the opinion that that 
section “ provides for the valuation * * * 
o f  the franchise.”  We think that Section 4 
goes further than merely to provide for the 
valuation of the franchise and that the language 
of that section “ and the franchise tax of such 
persons * * * for business done in this
State shall be upon such proportion of the gross 
receipts, etc.,”  amounts to a definition of the 
tax, and a definition in such form as to trans-
form the tax from a license tax as a condition 
precedent to the enjoyment of the streets to a 
license tax in the nature of an income tax for 
the past enjoyment thereof. It is notable in 
this connection that the Court of Errors and 
Appeals in affirming the Supreme Court both 
refrained from holding specifically that the 
Voorhees Act was constitutional and re-phrased
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the language above quoted from the Supreme 
Court’s opinion so that it reads “ that .this tax 
on gross receipts is not a property tax, but a 
license fee imposed as a condition upon which 
the enjoyment of special privileges in the 
streets is made to depend.”

Section 4 is the real enacting clause of the 
Act. The other sections merely relate to ques-
tions of procedure or of detail. ‘ It does not 
seem to us that under its clear language the 
tax can be said to have any relation whatever 
to the future. If it relates to the past in any 
manner whatever, it must be either a property 
tax upon the money received by the corporation, 
in which case it is concededly unconstitutional, 
or a license tax in the nature of an income tax. 
If the latter, it is constitutional and logical. 
It seems to us to be on all fours as a bit of 
legislation with the Federal Act imposing a tax 
upon the income of miscellaneous corporations.

We, therefore, for the above reasons, respect-
fully urge upon the Court that the assessment 
levied upon the prosecutor for the year 1913 
should be set aside.

Respectfully submitted,

FORT & FORT,
Attorneys for the Prosecutor.
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The Suburban W ater Company, now the Suburban 
Investment Company, was incorporated in 19 12 . The 
transactions involved in this litigation were conducted 
under the original name.

-The Prosecutor from before January 1st, 19 13 , tQ 
Ju ly  30th, 19 13 , owned or was the de facto proprietor 
of the property and the franchise in a water-pipe line, 
located in Avenue E , in the City o f  Bayonne, under 
privileges originally obtained by a company named the 
New Y o rk  and New Jersey W ater Cbmpany, and dur-
ing that part o f the year 19 13  now under discussion 
carried water through those pipes and delivered it to 
the City o f Bayonne, fo r which service the prosecutor 
received from the New Y o rk  and .N ew  Jersey W ater
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Company the sum of five dollars for each one million 
gallons of water so delivered as shown by meter 
measurements.

On Ju ly  30th, 19 13 , the prosecutor disposed of the 
pipe line and the right to use the street to the New 
Y o rk  and New Jersey  W ater Co., so that for the re-
mainder o f the year 19 13 , from Ju ly  30th to December 
3 1st, 1913,, and also on January 1st, 19 14 , the com-
pany was not using the streets in that manner.

The Voorhees A ct (Ch. 195, P. D. 19 00), by section 
8, provides that the franchise taxes imposed by the act 
shall he in\ lieu of all other franchise taxes, and by 
section 4 provides that the franchise tax shall be ascer-
tained from a return or report o f the company to be 
filed on or before the first Tuesday in M ay in each 
year, showing the gross receipts o f the business in this 
State for the year ending the last day o f the preceding 
calendar year (December 3 1st, 19 13 ) .

This provision has been construed by this Court in 
the case o f the North Jersey Street Railw ay Co. v. 
Jersey City (74  L ., on p. 7651) to be a tax on gross 
receipts, not a property tax, but “ a l ic e n s e ; EEE i m -
po s e d  a s  A CONDITION UPON WHICH THE ENJOYMENT 
OE SPECIAL PRIVILEGES i n  t h e  s t r e e t s  i s  m a d e  t o  
d e p e n d ,” or, as the Supreme Court put it in the same 
case, “ a license tax imposed by the State as a condition 
precedent to the exercise o f special privileges in the 
streets.”  (73  L. 4 8 1.)

Thus it is obvious that the tax is a license fee to use 
the streets assessed in any year fo r the privilege to do 
so in that year, but based upon the earnings o f the pre-
vious calendar year ending December 3 1s t  of that pre-
vious year.

On the other hand, the franchise tax act o f 1884 as 
amended (P . L . 1906, Chap. 19 ) provides that all cor-
porations incorporated under the laws o f this State, 
other than those which are subject to the payment of a 
State franchise tax ' assessed upon the basis of gross
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receipts, shall make annual return on or before the first 
Tuesday o f M ay in each year showing the amount o f 
the capital stock of such corporation issued and out-
standing on the first day of January preceding the mak- 

• ■  ing of said return.
It will be observed, in the case at bar, that the prose-

cutor was required to file with the assessors on or be-
fore the first Tuesday in M ay in the year 19 14  a return, 
either under the Voorhees Act o f 1900 showing its 
gioss receipts for the calendar year ending December 
31st, 191,3, or under the franchise tax act o f 1884, as 
amended in 1906, showing the amount o f its capital 
stock issued and outstanding on the previous January 
1st, 19 14 , the day immediately succeeding the closing 
day set for determining the gross receipts under the 
Voorhees Act.

The prosecutor took the matter up with the State 
Board of Assessors, disclosing its condition as required • 
under both laws, contending that the assessment should 
be made under the Voorhees Act upon its gross re-
ceipts for the preceding year, 19 13 , for the reason 
given, to the Board, that the Voorhees Act requires 
the local assessors to ascertain each year the value o f 
the p r o p e r t y  on and off the public streets in the local 
taxing district and that such property shall be assessed 
and taxed at local rates, a s  n o w  p r o v id e d  b y  d a w . The 
phrase “ as now provided by law ”  concededly means 
that the property shall be taxed in accordance with the 
provisions o f the general tax  act of 1903, particularly 
as found in section 5 (Comp, Stat. 5085). That section 
provides that p r o p e r t y  assessed to the owners thereof 
m such taxing district shall be with reference to the 
amount owned on the twentieth of May in each year in 
which the tax is assessed, and that therefore M ay 20th, 
I9I 3> being a day on which the prosecutor was using 
tie  public streets under the Voorhees Act that the fran- 
c ise tax o f 19 14  should be based on the receipts for 
t e year 19 13  ending December 3 1st, 19 13 , and should
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NCMf be based, as a tax for the year 19 14 , uPon the 
amount of its capital stock issued and outstanding on 
January ist, 19 14 , under the franchise tax  act of 1884, 
as amended in 1906, although on December 3 1st, 19 1 3 ,  
and on Jan uary ist, 19 14 , the company was not using 
the streets, but was a domestic corporation having capi-
tal stock issued and outstanding, and was operating as 
an investment company in harmony with its present 
name.

The State Board of Assessors gave consideration to 
the returns and argument of the company’s counsel, 
consulted with the Attorney-General, and assessed the 
prosecutor on its capital stock for the year 19 14  on the 
report o f the company that the issued capital stock 
amounted on January ist, 19 14 , to $560,800, on which 
a tax was assessed o f $560.80.

I f  the corporation had been taxed on the right to 
use the streets under the provisions o f the Voorhees 
Act, it could not be taxed on its capital stock, because 
that may only be done when not subject to the payment 
o f a State franchise tax upon the basis o f gross receipts. 
A s the company was not using the streets on January 
ist, 19 14 , nor on M ay 20th, 19 14 , the date taken by 
the local assessors for the 19 14  property tax, the Board 
decided that it was properly taxable on its capital stock, 
and acted accordingly. Especially was this so deter-
mined because the company was not using the streets 
on December 3 1st, 19 13 , the end of that calendar year. 
A s the tax  based on the gross receipts of 1 9 1 3  was a 
license fee for the special privilege o f using the streets 
in 19 14 , so there being no such user after Ju ly  30th, 
19 13 , nor at any time subsequent thereto, the company, 
as to the assessment to be made, should be taxed in 19 14  
on its capital stock.

The Voorhees A ct makes no provision in specific 
words for a situation o f this kind where - the user is 
for part of a year. Companies report before M ay 20th 
in each year the gross receipts for the year ending the
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làst day o f the preceding1 calendar year, i f  using the 
public streets. I f  not so using them, the report is 
based upon the capital stock— as o f the preceding Ja n -
uary first.

Ih one case the report is based upon the yeaPs eam- 
ings; in the other upon the condition on one day only— 
namely, January ist, 19 14 .

This Court affirmed the decision of the Supreme 
Court in the case o f Jersey City v. Montville (84 L. 
43)» wherein Mr. Justice Swayze said (p. 45) that under 
our statutory scheme, taxes are imposed not for a par-
ticular year, calendar or fiscal, but on a particular day. 
It was also there said, that that day in the case o f the 
general property tax is M ay 20th. This is also true of 
the ascertaining of the value o f the property o f com-
panies located in the various taxing districts, and as-
sessed and taxed at local rates as provided in the 
Voorhees Act o f 1900. This applies, however, to the 
tax on the local property and not to the license fee or 
franchise tax for the following year which is assessed 
by the State Board in the following^ year. That Board 
annually ascertains and apportions the tax on the fran-
chise to the various taxing districts in proportion to 
the value o f the property located in, upon or under any 
public street. (See Sec, 6, Chap. 195, P .  L .  I900.)
I he report of the local assessors as to the value of the 
local property in the streets for the year 1914, owned 
by the prosecutor, was made to the State Board of 
Assessors on or before the third Tuesday in September, 
1914 (Chap. 195, P. £ . 1900, Sec. 3), for the purpose 
of enabling the State Board to apportion between the 
various municipalities the tax of 1914, so that each 
municipality taxing property locally of companies using 
t e streets should each receive its proper proportionate 
share of the tax on the franchise.

This franchise tax, however, for 19 14  is, when as-
sessed, a State tax, and while payable under the pro-
visions of the Voorhees Act, to the various municipal-
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ities taxing the property locally, it need not necessarily 
have been made payable to the municipalities. The 
Legislature could have devoted such revenue or license 
fees to other ends and purposes had it thought best 
to do so. The fact that the local property is assessed as 
of M ay 20th each year, by the local assessors, has no 
significance in determining the test day whether the 
Suburban W ater Company, now the Suburban Invest-
ment Company, should be taxed in 19 14  on its gross 
receipts or on its capital stock. The fact, however, 
that the company was not operating in the streets on 
December 3 1st, 19 13 , and on January 1st, 19 14 , and 
on M ay 20th, 19 14 , did give the Board a basis for 
assessing the company on its capital stock, and the opin-
ion below of the Supreme Court in this case (R . 95b), 
held that the situation of the prosecutor was that of 
an inactive corporation holding no special franchise on 
December 3 1st, 19 13 , but that it was subject to a 
tax  on its capital stock on its report of its condition as 
o f Jan uary 1st, 19 14 . The Supreme Court (R.r p. 83, 
&c.), in the opinion in this case referred to its opinion 
filed at the same time in the interlocking case of the 
New Y o rk  and New Jersey  W ater Company (i?., p. SS, 
/. 30, &c.), and said that the theory of the Voorhees 
Act o f 1900 is to levy in advance and not in arrears as 
in ordinary cases. The situation is different in the 
case of a tax  based on the gross receipts o f a company 
for a whole year previous and the class of cases of 
taxation based upon the condition as of one particular 
day, as is generally the case. The tax being on gross 
receipts.for a privilege or franchise and not on property. 
It is therefore immaterial as to just how much o f the 
franchise to use the streets would be exercised on any 
particular day of the preceding year. I f  any date at all 
has a particular significance it is December 31st, the 
day on which the year ends, m arking the end o f the 
time for calculating the receipts. Certainly not M ay 
20th, 19 13 , instead o f M ay 20th, 19 14 , the year thedax



is assessed'by the State Board both on the property and 
the franchise.

The fact is that the prosecutor, the Suburban Invest-
ment Company, under its original name o f Suburban 
W ater .Company, used the Avenue E  pipe line, trans-
mitting water by it to the city o f Bayonne for the first 
seven months o f the year 19 13 , and then they disposed 
of the property and the privilege to the New Y o rk  and 
New Jersey W ater Company, who exercised the fran-
chise for the remaining five months o f the year up to 
and including December 3 1st, 19 13 .

The Board taxed the New Y o rk  and New Jersey 
Water Company on its franchise to use the streets 
based on gross receipts, including in the computation 
the Avenue E  line, but taxed, as stated, the Suburban 
Investment Company on its capital stock. It is the 
contention o f the defendant that the 19 14  tax should 
be based on gross receipts if the company was using 
the streets up to and including December 3 1st, 19 13 , 
with no indication o f any change in operation during 
the year 19 14 , o r at least to M ay 20th, 19 14 , but that 
if not operating on December 3 1st, 1913;, and January 
ist, 19 14 , nor on M ay 20th, 19 14 , that then the tax 
should be on the capital stock.

It is no concern o f the prosecutor how any tax assessed 
under the Vborhees act is apportioned between the vari-
ous local districts. The duty o f the company would be 
to report to the State Board its gross receipts on the 
whole line together with a statement o f the length of;the 
whole line and the length o f the line in this State upon 
any street, etc., and the tax is computed upon such 
proportion o f the gross receipts as the length o f the 
fine in;this State along any street bears to the length o f 
the whole line. Such a tax  for 19 14  would be 
assessed on the report of the company made before the 
hrst Tuesday of May o f l  earnings for the preceding 
calendar year, and the apportionment would then be 
made as of May 20 th, i 9 i 4, the year for which the tax 
would be assessed.
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Section two o f the Voorhees Act {Comp. Stat. 5298; 
P. L,. 1900, p. 502) provides that the local property 
shall be assessed and taxed at local rates, as now pro-
vided by law ; that is, in accordance with Sec. 5 o f the 
tax act of 1903 {Comp. Stat.} p. 5085; P. L. 1903, p. 
39 7), by assessing to the owners thereof with reference 
to the amount owned on the twentieth o f M ay of each 
year. That assessment is the local property tax for the 
same year, viz., in this case, the year 19 14 , and the 
local tax  so assessed became due and payable on De-
cember 20th, 19 14 , and the taxes on the property so 
locally assessed were for the year 19 14 , and the statute 
made them a lien on December 20th, 19 14 , though 
according to the case of Jersey City v. Montville 
{supra) the property could not escape taxation if  trans-
ferred after M ay 20th to a city such as Jersey City 
before December 20th. Not so, however, with the State 
tax on the franchise. The officer, if making the local 
assessment on the property o f the company in 19 14 , 
would make a return to the State Board on or before 
the third Tuesday of September, 19 14 , of the value of 
all the property which is located in or upon any street, 
&c., in such taxing district as o f M ay 20th, 19 14 , to-
gether with the names of the owners and those operating 
the same. A fte r  that return and the return o f the com-
pany o f the receipts for the year 19 13  made on or before 
the first Tuesday in M ay, had been filed with the State 
Board o f Assessors the tax on the franchise fo r 19 14  
would be assessed, and tax  would then be apportioned by 
the State Board among the various taxing districts ac-
cording to the value in each district o f the property at the 
local rates, which is certified by the State Board to the 
taxing districts before the third Tuesday in October,
19 14 . Such apportionments would then become due 
and payable in such taxing districts on December 20th, 
19 14 , as is provided in section 3 2  o f the general taxing 
act of 1903 {Comp. Stat. 5 12 5 , 5 12 6 ) . The value of 
the property in each taxing district and the name of the
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owners then operating is obviously for the purpose of 
enabling the State Board when certifying the appor-
tionments in that same year to certify the names of the 
owners and users as o f M ay 20th, 19 14 .

The date May ,20th marks the beginning and ending 
of the fiscal year under the general tax act, but for the 
franchise tax based on gross receipts under the Vo or- 
iiees Act the year taken is a calendar year, and not a 
fiscal year.

Counsel for the prosecutor, on p. 13. o f his brief in 
the case at bar, states that section 4 is the real enacting 
clause of the Voorhees Act, which he claims is the act 
under which the company should be assessed, whereas 
it is contended by the defendants that the real enacting 
clause o f that act is section 5, which provides that an 
annual franchise tax of two per centum upon the annual 
gross receipts, a s  a f o r e s a id , should be assessed upon 
corporations taxable under that act.

Reference to section 1 o f the Voorhees Act as part 
of the preceding requirements in that statute, discloses 
that companies having the right to use the streets, and 
are using them, are those taxable under that act, and 
other parts of the statute provide that companies tax-
able under that act on their franchises are relieved 
from other taxation, because that act taxes all the fran-
chises and property o f the corporation. There is noth-
ing in that statute which would indicate that it relates 
to the past in the manner stated by counsel for the 
pfosecutor on p. 13  o f his brief, to the effect that i f  it 
relates to the past in any manner, it must be either a 
property tax upon the money received by the corpora-
tion taxed under it or a license tax in the nature o f an 
income tax.

That statute provides that the taxation on the fran-
chise as reported by the company for any current 
year, which report is to be filed on or before the first 
Tuesday in M ay, showing the gross receipts o f the 
previous year, is a tax on the right to use the streets in
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that year, and is merely based upon the gross receipts 
o f the preceding year in order to estimate the value of 
the franchise by the use or enjoyment of it to the extent 
o f such use or enjoyment.

Section 4 discloses that the tax is to be upon the 
gross receipts from all business of the company, and 
then provides that in cases o f carrying companies doing 
an interstate business, the tax  should be on the gross 
receipts in proportion to the mileage within the State 
as it bears to the whole mileage and the same propor-
tion is provided for in cases of intrastate companies 
using the streets as well as private places, in the pro-
portion that the use o f the streets bears to the whole 
mileage.

It is clearly set out in the brief filed by the defend-
ants, the State Board o f Assessors, in the interlocking 
case o f the New Y o rk  and New Jersey W ater Com-
pany, that such a tax is not a tax upon the income of 
the company nor upon the property, but has been held 
by the highest courts in this State, and it is now 
settled principle that the tax is a tax  upon the franchise 
as a condition precedent to the right to use the streets. 
The value thereof is merely estimated, as stated, by 
showing the business done over the lines, but where 
the franchises o f the company are taxed under the 
Voorhees A ct it is in lieu o f any other taxation on the 
franchise, and that all property is also taxed, as provided 
thereunder. The franchise ta x  when assessed under 
that act is meant to be a tax  both on the franchise to 
use the streets and on the franchise to exist as a corpo-
ration, and that whatever is not taxed as a carrying 
company based on its mileage for the use o f the streets 
is covered by the provision that an annual franchise 
tax of two per centum shall be assessed upon the gross 
receipts, as aforesaid, v iz .: upon the gross receipts 
from all other sources, as well as from the gross re-
ceipts from  transportation based upon the mileage. 
{Pat. & Pass. Gas Co. v. Asso., 69 Law 1 16 , on page 
1 18 .)
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To construe the law according' to the proposition o f 
the prosecutor that this tax is a tax  on income, would 
be to put an unconstitutional construction upon the 
statute, for thq reason that it then would be a tax 
based upon the receipts o f the company, and, therefore, 
invalid, and in conflict with Art. i ,  sec. 8, o f the com-
merce clause o f the Constitution.

It is, therefore, respectfully submitted that the assess-
ment against the Suburban Investment Company for 
t e year 19 14  on its capital stock to exist as a corpo-
ration is the correct method o f taxation, and that the 
company should not be assessed on its use o f the streets 
in 19 13  based on its gross receipts, because that com-
pany was not using the streets as a public utility com-
pany in 19 14 , but doing so before December 3 1 i q h  
v iz ., the first seven months o f 19 13 .

Therefore, the opinion o f the Supreme Court should 
be affirmed and the assessment allowed to stand.

he argument o f the defendants to the effect that 
the tax is a  payment in the way o f an income tax for 
the receipts o f the previous year, and not a  tax  on the 
use o f the streets when levied under the Voorhees 

ct, as the prosecutor contends should have been done 
in this case, is effectually disposed o f in the brief filed 

y  defendants in the interlocking case o f the New 
York and New Jersey Water Co. v. submitted
at this term with this case.

F r a n c i s  h . M c Ge e ,
H E R B E R T  BO G G S,

Assistant Attorney-General.
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FACTS.

The prosecutor, which was organized in 1894 under 
the laws o f this State, immediately after its organiza-
tion took the assignment of a contract which had been 
originally made between the City o f Bayonne and 
two gentlemen, Messrs. Beall and Washington, by. which 
contract these parties had bound themselves to furnish 
water to the City o f Bayonne, in the County o f H ud-
son, for a period of twenty-five years from; September, 
■ 94, to September, 19 19 , at a schedule of prices set 

out in Exhibit P  5  (R ., pp. 54, 56). That contract re-
quires t ie  prosecutor to supply Bayonne with an un-
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limited quantity of water daily, for which it secures 
a sliding scale o f prices, depending upon the millions 
of gallons o f water supplied. The company is required 
to deliver the water at such points as may be designated 
by the city, and grants to the company the right to 
open streets and lay pipes for the purpose of reaching 
points designated for the delivery o f water. The com-
pany is paid an increasing or decreasing amount, in 
accordance with the quantity required by the city at the 
city's demand.

The pipes of the company are located in and off the 
highways in the City of Bayonne and in the Borough 
o f North Arlington, and in K earny in Hudson County. 
The company does not sell to any consumer except to 
municipalities. The water is billed to Bayonne, in ac-
cordance with the agreement referred to, and is paid 
for by the city, which then distributes the water to 
customers, and collects a retail price for the same. 
The city owns all the distributing pipes and mains in 
the highways therein, other than in such crossings as 
are necessary to be made by the company fo r points 
designated for delivery o f the water, except in the case 
of the pipes known as the Avenue E  Line.

The pipe line was placed in the streets of Avenue E  
under the arrangement by ordinance and acceptance 
thereof (which acceptance is not printed for the sake 
o f space), as set forth in Exhibit P i  (R ., p. 39 ), in 
the line extended from  the point o f delivery at 55*  
Street to the K ill von Kull, and was built with the city’s 
permission for the purpose of delivering water to Staten 
Island through said pipes under the K ill von Kull, sub-
ject to the right of the city to tap the line for water 
at points desired, to be paid for as used, in accordance 
with the amount taken as indicated by meters at the 
points tapped.

The right to use the Avenue E Line was assigned by 
the prosecutor in 1904 to the Hudson County W ater 
Co., then the Richmond W ater Co., which corporation
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intended to supply Staten Island with water, but was 
restrained from doing so by the Court of Chancery, and 
by legislation. That corporation subsequently became 
insolvent, and its property was sold at foreclosure.

In 19 12  a corporation called the Suburban W ater 
Co., now the Suburban Investment Co., was incorpo-
rated for the purpose of purchasing, and did purchase, 
all the property o f the Hudson County W ater Co., in-
cluding the Avenue E  pipe line and the right to operate 
it. This right to operate was subject to a charge for 
carrying water for the benefit of the City, to be sup-
plied to the city on demand, at the rate of $5 per 
1,000,000 gallons, which was the price stipulated in the 
original assignment by the prosecutor to the Hudson 
County W ater Co., which last-named corporation, how-
ever, does not use the pipes.

The Suburban W ater Co. used the pipes for no other 
purpose except for supplying Bayonne with, the water 
delivered to the said Suburban W ater Co., now Sub-
urban Investment Co., by the said New Y o rk  and New 
Jersey W ater Co., the prosecutor herein, in fulfillment 
by the latter company o f the original contract.

On Ju ly  30, 19 13 , this franchise was assigned to the 
prosecutor, the New Y o rk  and New Jersey  W ater Co., 
by said Suburban W ater Co., and the prosecutor then 
became the owner again, or at any rate the de facto 
owner, o f the Avenue E  pipe line and that franchise.

The prosecutor in 19 14  was assessed by the State 
Board of Assessors a tax on its franchise under the 
Voorhees Act (C. S „  5299; P. L ., 530 ), on a return 
(K., p. 2) to the State Board o f Assessors, wherein it 
reported that the gross receipts from business done over 
this whole line fo r the year ending December 3 1 ,  19 13 , 
amounted to $19 2 ,29 6 .7 7 ; that the length o f the whole 
fine was 35,000 feet, and the length o f the lines in any 
street or highway in this State amount to 4 ,17 0  feet. 
Ih is was itemized, attributing to Bayonne 2 ,17 0  feet 

° 4 pipe and to K earny 2,000 feet o f pipe. The State
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Board of Assessors added thereto, in estimating- the 
proportion o f mileage in the streets in this State mileage 
in the City of Bayonne, bringing it up to 4 miles, and 
for North Arlington Borough 1.579  miles, which 
ownership and franchise is admitted by the counsel for 
the prosecutor in the Statement o f Facts filed with the 
assessors in a memorandum giving his view as to the 
proper method o f assessing- the prosecutor, for the year 
in question, found in the return to the writ (R ., p. 5, 
etc.), and also by the testimony o f the witness Charles 
A . Dana, produced in behalf of the prosecutor (see R., 
P- 36 ).

The proportion o f the length o f the line along the 
streets or highways to the length o f the whole line, 
as such proportion bears to the gross receipts at the 
rate o f 2 per centum, produces a tax of $2,006.45 on 
the total mileage for Bayonne, K earny and North 
Arlington Borough, which assessment is under review 
by this writ. (See first table in the appendix to this 
brief.)

The prosecutor stated in the return to the State 
Board (R ., p. 3, line 36) that the length o f the line 
in the street and public places was 4» 17 0  ft., thus bring-
ing the corporation within the provision o f the Voorhees 
Act. This length o f mileage was corrected later, and 
will be referred to hereafter in this brief.

I.
The first contention in the prosecutor’s brief is that 

110 part o f the gross receipts o f the New Y o rk  and New 
Jersey  W ater Co. are taxable under the Voorhees Act 
(Chap. 195, P. L . 19 00), because they are not derived 
from “ t r a n s p o r t a t io n .”

The point is made that as the gross receipts 
from transportation are taken as the basis o f the 
amount o f the tax, it must mean that the Legis-
lature must have intended the tax to be assessed
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only in case receipts in the way o f express charges are 
collected for transporting property, and that this 'is not 
intended to apply to a company carrying its own prop-
erty, whereby the receipts are received as a result of 
such transportation to the point o f delivery where the 
receipts are derived from the sale o f such property so 
earned, and not from express charges fo r such trans-
portation. That is, that the companies to be taxed are 
those earning a profit out of the transportation of 
property as distinguished from profit or receipts from
the sale o f such property as 5 a result o f such trans-
portation.

The point is made by the prosecutor that i f  the tax 
is levied/upon the gross receipts from the sale of the 
water, that then it is a property tax and is unconstitu-
tional, and that such an interpretation would be un-
constitutional, because it fixed a different basis of 
assessment for a similar use o f the streets, using as an 
example the case o f the Suburban Investment Co the 
-interlocking case in this instance, which latter company 
actually transported water through the same pipes 
earlier in the year 19 13  for hire by arrangement with 
t e prosecutor in this case at a carrying charge for 
such transportation. That company was or would have 
been taxed for such transportation on its gross receipts 
a much less sum th¿n the prosecutor in the case at bar, 
which is taxed on its gross reoipts from  the sale o f 
such water, as a result o f such transportation.

The title of the statute is “ An act fo r the taxation o f 
ah the property and franchises o f * * * corpora-
tions using or occupying public streets * * * ex-
cept municipal and corporations taxable under the act 
entitled ‘An act for the taxation o f railroad and canal 
property, &c., approved March 23, 1900, amended 
9 3> P- 232, approved April 8, 1903.

ecfcion one applies the act to those which have 
acquired or may hereafter acquire authority or per-
mission from the State or from any taxing district
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thereof, and have the right to use or  occupy and occupy-
ing the streets.

Section four provides that corporations, &c., subject 
to taxation under the provisions o f the act shall report 
the gross receipts o f their business in the State for the 
preceding calendar year.

The same section speaks o f the line as a transporta-
tion line,”  and requires that the report shall show the 
f<‘gross receipts for transportation”  on the whole line.

The prosecutor contends that because the words 
“ gross receipts fo r transportation”  are used and that 
again the word “ transportation”  is used in section 4, 
the intent o f the Legislature was to tax  a franchise 
to charge expressage based on gross receipts therefrom, 
as distinguished from a tax for the privilege o f using 
the public streets for carrying purposes, based on the 
gross receipts from such business.

There is nothing in the meaning of the word “ trans-
portation”  which indicates that the Legislature intended 
that a charge should be made only for the privilege of 
using the streets when the gross receipts from the busi-
ness o f the carrier is derived from charging express 
rates instead o f carrying its own product for sale to the 
point o f delivery. N or is such an intention evident 
from the use of the words “ gross receipts from trans-
portation.”

The tax or license fee is imposed for the right to use 
or occupy the streets. That is the object expressed in 
the title, and effectuated in the body o f the statute in 
harmony therewith, and the act provides that the fee 
shall be estimated upon the amount o f gross income 
from the company’s business. A s to the gross re-
ceipts derived from transportation over the line in this 
State, and outside the State as well, or over a line partly 
on and partly off public places in this State, the pro-
portion indicated o f the gross receipts shall be taken 
based upon the mileage in this State to that out o f it, or 
that in the streets in this State to the whole line in this



7
State. A s to the tax based on such proportion of 
mileage, and to that part only is the word ^transporta-
tion”  used, and for that purpose only, and not to place 
a peculiar significance upon the word “ transportation” 
not generally applied to it in common parlance.

There is nothing in either the title or body of the act 
to indicate that the license fee is charged where the 
streets are used by carrying or transportation compa-
nies when the gross income from that part o f the busi-
ness connected with such user is derived from  express 
or carrying charges as distinguished from some other 
way o f deriving revenue, such as the sale o f such prop-
erty so transported.

This Court held in the case o f the North Jersey 
Street Railway Co. v. Jersey City (74 L., p. 7 6 1 ,  7 6 5 ) ,  
that the tax is “ a license fee imposed as a condition 
upon which the enjoyment o f special privileges in the 
streets is made to depend.”  I f  it must be a charge only 
for carrying the property o f third persons to its desti-
nation, then the title o f the law does not express its 
object, which is stated-to be for the taxation o f all the 
property and franchises of corporations using or occu-
pying public streets, except such companies as are re-
ferred to in the said title, and, according to the prose-
cutor, the streets may be occupied and used, and gross 
income be earned by transportation without any price or 
fee being paid therefor, resulting in the statute being 
restricted in.its application in such a way as to defeat 
the object expressed and in placing upon it an unconsti-
tutional construction.

The prosecutor makes reference to the assessor’s 
blank, which is the form- issued by the assessors, upon 
which corporations are requested to make report re-
quired in the statute by  those persons or companies 
coming under the law. It is submitted that the 
blank used by the assessors has no significance in 
explaining the law. The blank may be incorrect, 
and not explain the law at all. It is not such a
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situation as would, by long; usage, explain the intent 
o f the Legislature at the time the law became effec-
tive, and if  it is, then it would only serve to show 
that no such intent as expressed by the prosecutor in 
the case at bar was ever placed upon the statute, be-
cause this very company has been taxed and has paid 
upon its gross receipts heretofore. The question now 
arises, because of the transfer o f the Avenue E  pipe line 
in Bayonne to the prosecutor during the middle o f the 
calendar year 19 13 , which brought into dispute the 
question as to which company, viz., the prosecutor, New 
Y o rk  and New Jersey W ater Co., or the Suburban In-
vestment Company, should be assessed for the user in 
19 14 , such assessment being based partly upon the 
profits derived from transportation in Avenue E  in 
Bayonne in the year 19 13 , in the one case from the sale 
o f the water transported, and in the latter from tjie re-
ceipts derived from  carrying charges. The fact that 
the blank issued by the State board asks for receipts 
from “ business done over the whole line”  has no sig-
nificance except to make clear that the amount o f gross 
receipts is required.

In the act to provide for the imposition o f State taxes 
upon certain corporations and for the collection thereof 
(P . L . 1884, p. 2 3 2 ; amended C. S. 5286), it was pro-
vided that each oil or pipe line company should pay to 
the State an annual license fee or franchise tax at the 
rate o f 8 / 10  o f 1 per centum upon the gross amount of 
its receipts so returned or ascertained, and that i f  any 
oil or pipe line company had part o f its transportation 
line in this State and part thereof in another State, or 
States, such company should return a statement o f its 
gross receipts for transportation o f oil or petroleum 
over its whole line, together with a statement o f the 
whole length o f its line and the length o f its line in this- 
S ta te ; such company should then pay an annual license 
fee or franchise tax to the State at the aforesaid rate 
upon such proportion o f its gross receipts as the length
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of its line in this State bears to the whole length of its 
line; that all other corporations incorporated under the 
laws o f this State (that is all others not previously 
therein excepted), not therein provided for, should 
make annual return to the State Board of Assessors o f 
such information as might be required by said board 
to carry out the provisions of the act, and should then 
pay an annual license fee or franchise tax o f i / i o  of 
i per centum on all amounts o f capital stock issued 
and outstanding, as therein stated.

It is apparent that certain companies n o w  taxed 
under the Voorhees Act o f 1900, and as amended in 
I9° 3? and also under the Street Railroad Act o f 1906, 
were b e f o r e  1900 taxed under the general provisions 
of the Corporation T a x  Act o f 1884, just referred to, 
on their capital stock for their right to exist as cor-
porations. Oil and petroleum companies, however, were 
taxed for the right or franchise to lay pipes for trans-
portation and use them in this State under the A ct of 
1884. Under that act (18 8 4 ) public utility companies 
doing an intrastate business were taxed on the fran-
chise based on the total gross receipts, and the oil com-
panies doing an interstate business were taxed on the 
franchise in proportion as the mileage in this State bore 
to the whole mileage.

A t the time the Act of 1884 went into effect con-
taining this provision the Supreme Court o f the United 
States had eight years before, in 1872, decided in the 
case of the Philadelphia and Reading Railroad Co. v. 
Pennsylvania ( 15  Wallace 284), judicially referred to 
as the case o f the “ St a t e  t a x  o n  r a i l w a y  g r o s s  r e -
c e ip t s , that “ It may be safely asserted that the States 
have authority to tax the estate, real and personal, o f 
all their corporations, including carrying companies, 
precisely as they may tax similar property when be- 
longing to natural persons and to the same extent. W e 
think, also, that such taxation may he laid upon a valua-
tion, or may be an excise, and that in exacting an excise

2
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tax from their corporations the States are n o t  ob l ig e d  
TO IMPOSE A EIXED SUM UPON THE FRANCHISES, OR 
UPON THE VALUE OE THEM, BUT THEY MAY DEMAND A 
GRADUATED CONTRIBUTION PROPORTIONED EITHER TO 
THE VALUE OE THE PRIVILEGE GRANTED TO THE EXTENT 
OE THEIR EXERCISE OR TO THE RESULTS OE SUCH EX-
ERCISE. N o  m o d e  o f  e ffe c tin g ’ th is, an d  no fo rm  o f  

e x p re ss io n  w h ich  h as n ot a  m e a n in g  b eyo n d  th is, can  

be re g a rd e d  as  v io la t in g  the C o n stitu tio n .”

In  the case  o f  Minot v . Philadelphia, Wilmington & 
Baltimore Railroad Co. ( 1 8  Wallace 2 3 2 ) ,  k n o w n  as 

the “De l a w a r e  Ra il r o a d  T a x  A ct ,”  th e  C o u rt  ap -

p ro v e d  su ch  a  m eth o d  o f  ta x a t io n , M r . Ju s t ic e  F ie ld  

s a y in g , f o r  the C o u rt, th a t a  t a x  u po n  a  corpo rat ion  
MAY BE PROPORTIONED TO THE INCOME RECEIVED, as 
w ell a s  to  the v a lu e  o f  the fra n c h ise s  g ra n te d , o r  the 

p ro p e rty  p o ssessed .

I t  is  a p p are n t th at the p ro v is io n  t a x in g  o il an d  p e tro -

leum 1 p ipe lin es on th e ir  fra n c h ise s , a c c o rd in g  to  the 

p e rce n ta g e  o f  the g ro s s  rece ip ts  b ased  on the p ro p o rtio n  

o f  th e  m ile a g e  o f  p ipe in  th is  S ta te  as it  b e a rs  to  the 

w h o le  m ile a g e , h a s  b een  e stab lish ed  as  a co n stitu tio n a l 

m eth o d  o f  S ta te  ta x a t io n  o f  c o rp o ra te  fra n ch ise s . T h e  

U n ite d  S ta te s  S u p re m e  C o u rt, in  the “ S ta te  t a x  on 

r a i lw a y  g ro s s  re c e ip ts”  case, in  its  seco n d  g ro u n d  fo r  

u p h o ld in g  th a t ta x ,  d e c lared  th at it w a s  u n q u estio n ed  

th a t t h e  St a t e s  h a d  t h e  r ig h t  t o  t a k e  t h e  g r o ss

RECEIPTS AS A MEASURE OE PROXIMATE VALUE OE THE 
Fr a n c h is e , o r  if, not, a t  le ast to  the e x te n t o f  e n jo y -

m ent. I f  the t a x  be in  fa c t  la id  upon th e  com p an ies 

a d o p tin g  su ch  a  m easu re , it im p oses no  g re a te r  b u rd en  

upon a n y  fr e ig h t  o r  b u sin ess u pon  w h ich  the receip ts 

com e th an  w o u ld  an  eq u al t a x  la id  upon the d ire c t v a lu a -
tio n  o f  the fran ch ise .

In  1 8 9 1  the U n ite d  S ta te s  S u p re m e  C o u rt , in  the 

case  o f  Maine v . Grand Trunk Railroad Co. ( 1 4 2  U. S. 
2 1 7 ) ,  sa id  th at in  im p o sin g  such  a  t a x  the S ta te  m a y  

re q u ire  the p aym e n t in to  its t r e a s u ry  each  y e a r  o f  a
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specified su m , o r  m a y  a p p o rtio n  the am o u n t e xa c te d  

ACCORDING TO THE) VAGUE OE THE BUSINESS PERMITTED,
as  d is c lo s e d  b y  its  g a in s  o r  rece ipts  o f  the p resen t 

or p ast y e a rs . T h e  c h a ra c te r  o f  the t a x  o r its v a lid ity  

is not d eterm in ed  b y  the m od e ad o p ted  in  f ix in g  its 

am ou n t fo r  a n y  specified  p erio d  o r  the tim es o f  its 

paym ent. T h e  w h o le  field  o f  in q u iry  in to  the e x te n t 

o f  reven u e  fro m  so u rces a t the co m m an d  o f  the c o rp o ra -

tion  is open to  th e  co n sid e ra tio n  o f  the S ta te  in  d e-

te rm in in g  w h a t m a y  be ju s t ly  e xa c te d  fo r  the p r iv ile g e . * 

T h e  ru le  o f  a p p o rtio n in g  the c h a rg e  to  the receip ts o f  

the b u sin ess w o u ld  seem  to  be em in en tly  reaso n ab le , and  

lik e ly  to  p ro d u ce  the m ost s a t is fa c to r y  re su lts , both  

to the S ta te  an d  to the c o rp o ra tio n  ta x e d  *  *  *  a

reso rt to  th o se  rece ip ts w a s  s im p ly  to  a sc e rta in  the 

va lu e  o f  the b u sin ess done b y  the co rp o ra tio n , an d  thus 

obtain  a  g u id e  to  a  re a so n ab le  co n clu sio n  as to  the 

am ount o f  the e x c ise  t a x  w h ich  sh o u ld  be le v ie d ; *  *  * .

T h e  S ta te  t a x  o n  g r o s s  re ce ip ts”  case  an d  the case  

o f  Maine v . Grand Trunk Railroad Co. h a v e  both  been 

cited b y  th is C o u rt  an d  the C o u rt  b e lo w  as ru lin g  cases, 

and it was because a tax on gross receipts as upheld in 
those cases establishes the proper method of taxation on 
the franchise of carrying companies, that such a tax 
ci,as provided for in the case of oil pipe lines under the 
Corporation Tax Act of 18&4.. N o t  o n ly  b ecau se  su ch  

a ta x  is not an  o b stru ctio n  to in tersta te  com m erce, an d  

so not in v io la tio n  o f  a rtic le  i  o f  sectio n  8  o f  the U . S . 

C on stitu tio n , but b e c a u s e  i t  w a s  e s t a b l is h e d  a t  
t h a t  t ime  t h a t  t h e  St a t e  m a y  d e ma n d  a  g r ad u -
ate d  CONTRIBUTION PROPORTIONED EITHER TO THE 
VAGUE OE THE PRIVILEGE GRANTED OR TO THE EXTENT 
OF THE EXERCISE OR TO THE RESULTS OE SUCH EXER-
CISE.

In  18 9 3  these a fo re m e n tio n e d  cases w e re  fo llo w e d  in 

the S u p rem e C o u rt  in  the case  o f  Lumberville Bridge 
Company v . Assessors ( 5 5  N. J. L., pages 5 2 9 , etc.).

J 9 0 I > in the case  o f  the Cumberland & Penna. Co. v .
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State of Maryland ( 5 2  L. R. A. 7 6 4 , etc.), the “ S ta te  

T a x  o n  G ro ss  R e c e ip ts ”  case  an d  Maine v . Grand Trunk 
li. Company, as  w e ll a s  o th e r p r in c ip a l ca se s , w e re  e x -

h a u st iv e ly  co n sid e re d  an d  sh o w n  to  be le a d in g  an d  a u -

th o r ita t iv e  cases an d  as  h a v in g  estab lish ed  the p rin c ip le  

th a t a  co n stitu tio n a l ta x  m a y  be le v ie d  on  th e  fra n ch ise  

o f  a  ra i lro a d  o r  c a r r y in g  co m p an y  b y  ta k in g  a s a  m e a s-

u re  o f  v a lu e  o f  su ch  fra n c h ise  a p p ro x im a te ly  su ch  g ro s s  

1 e c e ip ts ; o r  a t a n y  ra te , it  w a s  estab lish ed  th at su ch  

g r o s s  rece ip ts  a re  an  a p p ro x im a te  m e a su re  o f  the e x -

tent o f  the e n jo y m e n t o f  su ch  a  fra n ch ise , an d , th ere -

fo re , th at the fra n c h ise  is  p ro p e r ly  ta x a b le  in  th a t w a y .

In  the M a ry la n d  case  the C o u rt  sa id  ( 5 2  L. R. A., on 
page 7 6 9 )  : “ T h e  e x e rc ise  o f  the a u th o r ity  w h ich  e v e ry  

S ta te  p o ssesses to  t a x  its  co rp o ra tio n s  an d  a ll th e ir  

p ro p e rty , re a l an d  p erso n a l, an d  th e ir  fra n c h ise s , an d  

to  g ra d u a te  the t a x  upon the c o rp o ra tio n s  a c c o rd in g  to  

th e ir  b u sin ess an d  in com e, o r  the v a lu e  o f  th e ir  p ro p -

e rty , w h e n  th is is  n o t don e b y  d isc r im in a tin g  a g a in s t  

r ig h ts  h eld  in  o th er S ta te s , to n n a g e  o r  tra n sp o rta tio n  to  

o th e r S ta te s  can n o t be re g a rd e d  as c o n flic tin g  w ith  a n y  

c o n stitu tio n a l p o w e r  o f  C o n g r e s s .”  A n d  a g a in , on  p ag e  

7 7 2 , sa id  “T h e  e Eg a e it y  a n d  pr o pr ie ty  o e  t h e  mil e -
ag e  me t h o d  o e  me a s u r in g  t h e  v a e u e  o e  a  f r a n -
c h is e  TAX, OTHERWISE VAEID, HAS BEEN SO REPEATEDEY 
DECEARED a n d  so  e mp h a t ic a e e y  st a t e d  in  t h e  
Ma in e  case  t h a t  w e  s h a e e  n o t  re fer  t o  a n y  o t h e r
AUTHORITY.”

T h e  V o o rh e e s  A c t  o f  19 0 0 , p a g e  5 0 3 , an d  as  am en d ed  

in  19 0 3 ,  p a g e  2 3 2 ,  p ro v id e s  fo r  the ta x a t io n  o f  co m p a-

n ies  h a v in g  th e  right to use the public streets in  th is 

S ta te  fo r  c a r r y in g  p u rp o ses. I t  w a s  d r a ft e d  to  com e 

w ith in  the co n stitu tio n a l p ro v is io n s  as in terp re ted  in  the 

cases se tt in g  fo r th  the fo r e g o in g  p rin c ip les, an d  as th is 

N e w  J e r s e y  sta tu te  w a s  en acted  w ith  these am en d m en ts 

to  a p p ly  to  co m p an ies o c c u p y in g  p u b lic  stree ts , h ig h -

w a y s , etc., so  a s  to  ta x  the p u b lic  u se r  a s  d istin g u ish e d  

fro m  the use o f  p r iv a te  p ro p e rty  an d  so  confine the ta x
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u n q u estio n ab ly  to  a  t a x  on a  p u b lic  fran ch ise , th e  act 

w as so  fra m e d  as to  c o v e r  ta x a t io n  o f  in te rsta te  c o m -

p a n y  s a s  w e ll a s  in tra sta te , an d  the am o u n t o f  the t a x  

is a c c o rd in g  to  th e  e x te n t o f  the e n jo ym e n t.

T h e  S tre e t  R a i lw a y  A c t  o f  19 0 6 , w h ich  is  a  fa ir ly  

c lose c o p y  o f  the V o o rh e e s  A c t  ( P .  L .  19 0 6 , p a g e  6 4 4 ) ,  

excep t th at the w o rd  tra n sp o rta tio n ”  is o m itted  a s it 

is co n ta in ed  in  the V o o rh e e s  act, b y  the am en d m en t to 

it in  the act o f  1903» w a s a p p ro v e d  b y  the S u p re m e  

C o u rt in  the case  o f  Phillipsburg Railroad Company v . 

Assessors ( 8 2  N. J. A ., page 4 9 ) .  T h a t  o p in io n  r e -

v iew e d  the U n ite d  S ta te s  cases h ere in ab o v e  r e fe r r e d  to, 

and  sa id , on  p a g e  55> th a t the “ t a x  in  q u e s t io n  is  n o t  
TEVIED ON THE GROSS RECEIPTS OE THE CORPORATION 
NOR ON THE BUSINESS OE THE CORPORATION, BUT IS 
MERECY AN EXCISE TAX ON THE FRANCHISES (PEURAR,) 
op Th e  c or por at ion , v iz ., the franchise to exist AND 
the franchise to occupy the streets, which is measured 
m part by the gross r e c e i p t s T h e  C o u rt  sa id  (p a g e  

5 5 ) th at a s  the t a x  w a s  im p osed  in  lie u  o f  the p r io r  t a x  

under the A c t  o f  18 8 4  on the fra n c h ise  to  e x is t  a s  a  

co rp o ratio n , an d  sin ce  it  is  im p osed  o n ly  on  c o rp o ra -

tions th at h a v e  a  fra n c h ise  to  o ccu p y  the stree ts , an d  

fu rth er, sin ce th is am o u n t is m ad e  to  depend  u pon  the 

p io ceed s fro m  the u se  o f  su ch  streets , an d  th u s b ears 

re latio n  to the v a lu e  o f  th e  fra n ch ise , the con clu sion  is  

irresistib le  th at th is t a x  is  le v ie d  on  both  the fra n c h ise  

to e x is t  an d  the fra n c h ise  to  o ccu p y  the stree ts . T h e  

set is a  resu lt o f  an  e ffo r t  b y  the L e g is la tu r e  to  m easu re  

the v a lu e  o f  the fra n c h ise s  o f  the c o rp o ra tio n  an d  to 

ta x  such v a lu e  b y  a  m eth o d  f a ir  a t once to the c o rp o ra -

tion an d  to  the S ta te . T h e  tan g ib le  p ro p e rty  is  ta x e d  

at a  fa ir  v a lu a t io n  w ith o u t re g a rd  to  the fra n ch ise s , and  

the ta x  on the fra n c h ise s  is m ea su re d  b y  the g ro s s  re -

ceipts fro m  th e  b u sin ess an d  th e  g ro s s  re ce ip ts  m e a s-

ured b y  the p ro p o rtio n  o f  the ro a d  o cc u p y in g  public  

streets,, th us fin d in g  the v a lu e  o f  b o th  fra n c h ise s  o f  the 

com pany, v iz ., to  e x is t  an d  to  u se  the stree ts  in  lieu  o f  
o th er ta x a t io n  o f  fra n ch ise s .
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T h e  p r o o f  th a t the t a x  is  a  fra n c h ise  t a x  an d  

n ot a  p ro p e rty  t a x ,  n o r b u sin ess ta x , n o r a  t a x  

on th e  thing! c a rr ie d , a n d  n o t a  t a x  on  the p ro fits  

o r  rece ip ts o f  the co m p an y  as  such, is e v id en t fro m  

th e a rg u m e n t o f  th e  p ro secu to r , b ecau se  the t a x  is  

n o t le v ie d  u n less th e  stree ts  a re  u sed . In .o th e r  w o rd s , 

i f  th is co m p an y  d e liv e rs  w a te r  to  the c ity  w ith o u t u s in g  

the p u b lic  p laces, h ig h w a y s , etc., in  th is S ta te , th e  ta x  

is  n o t assesse d  upon the co m p a n y  u n d er the V o o rh e e s  

A c t , a lth o u g h  the g ro s s  rece ip ts o f  the co m p an y  m a y  

be ju s t  as la r g e  as i f  the p ipes a re  in  the stree ts  o f  the 

c ity . W h a t  is ta x e d  is the e n jo y m e n t o f  the p r iv ile g e  

in  p ro p o rtio n  to  the am o u n t o f  the e n jo y m e n t. T h is  is  

ev id en t, a s  the p ro se cu to r a rg u e s  in  h is  b r ie f , th at the 

rece ip ts cou ld  h a v e  been ju s t  a s  la rg e  h ad  the c ity  

e lected  to re c e iv e  the e n tire  am o u n t o f  the w a te r  p u r-

ch ased  in to  its o w n  p ipes a t the o u te rm o st lim its  o f  the 

c ity .

T h e  fa c t  th at the sta tu te  p ro v id e s  fo r  the ta x a t io n  o f  

a ll the p ro p e rty  and  fra n c h ise s , an d  th at th is  C o u rt  in  

the P h ilL ip sb u rg  H o rs e  R a i lr o a d  C o m p a n y  case  (supra) 
h as sa id , in  the v e r y  le arn e d  o p in io n  re p o rted , th at as 

ta x a t io n  u n d er the V o o rh e e s  A c t  in  the w o rd s  o f  the act, 

is  “ in  lie u  o f  a ll o th e r fra n c h ise  t a x e s ”  the L e g is la tu re  

in ten ded  to t a x  u n d e r th is  act n ot o n ly  the fra n c h ise  

to u se  the stree ts , b u t a lso  the fra n c h ise  to  e x is t  a s  a  

c o rp o ra tio n , p re v io u s ly  a ssesse d  u n d er th e  act o f  18 8 4 , 

it is  p re p o ste ro u s  to  con ten d  th a t the in ten tio n  o f  the 

L e g is la tu r e  w a s  to  reach  o n ly  su ch  p ipe lin es as a re  

e n g a g e d  in  tra n sp o rta tio n  fo r  h ire .

S e c t io n  five  o f  th e  act ( P .  L .  19 0 0 , p. 5 0 3 ;  C . S . 

5 2 9 9 )  is the re a l e n a c tin g  c lau se  o f  th e  statu te , and  n o t 

sectio n  fo u r  o f  the act a s  sta ted  b y  cou n sel fo r  the 

p ro secu to r.

U n d e r  sectio n  five  it is re q u ire d  th a t an  an n u a l f r a n -

ch ise  t a x  o f  tw o  p er cen tum  u pon  the an n u a l g ro s s  re -

ceip ts, as aforesaid, sh a ll be a ssessed , & c. T h e  w o rd s  

“ a s  a fo r e s a id ”  r e fe r  to  sectio n  fo u r  w h ich  re q u ire s  the



re tu rn  to state  the g r o s s  rece ip ts o f  the b u sin ess in  the 

S ta te  fo r  the p re ce d in g  c a le n d a r  y e a r . N o th in g  is sa id  

abou t g ro s s  rece ip ts f o r  tra n sp o rta tio n  in  th is con n ec-

tion. L a t e r , in the sam e section , co m p an ies h a v in g  a  

tran sp o rta tio n  lin e o u tsid e  o f  th e  S ta te  a s  w e ll as in  

the S ta te  a re  re q u ired  to  su p p ly  the g ro ss  rece ip ts fo r  

tran sp o rta tio n  on the w h o le  lin e, and  the p ro p o rtio n  o f  

such rece ip ts  ta x e d  is  a s  the p ro p o rtio n  o f  the m ile a g e  

in the S ta te  b e ars  to  the en tire  m ile a g e , an d  su ch  p ro -

v is io n  is m ad e  to  a v o id  a n y  con flict w ith  the com m erce  

clau se  o f  the U n ite d  S ta te s  C o n stitu tio n . In  in tra sta te  

com p an ies the p ro p o rtio n  is taken , in  c a se s  o f  ta x a t io n , 

fo r  the u se  o f  p u b lic  p ro p e rty  in  the p ro p o rtio n  th at 

the m ile a g e  is  in  the p u b lic  h ig h w a y s  to the e n tire  

m ileage  in  th is S ta te . T h is  m eth o d  is  u sed  in  o rd e r  

that it m a y  be c le a r  th at the L e g is la tu re  is t a x in g  the 

public use o f  th e  stree ts  an d  p u b lic  p laces, an d  to m ak e  

c lear th at the t a x  is a  fra n c h ise  t a x  fo r  the p u b lic  u se  

p erm itted . A s  a ll the fra n c h ise s  a re  ta x e d  b y  the act 

m lieu  o f  ta x a t io n  u n d e r a n y  o th e r act, it is e a s y  to  

see th at th is t a x  u n d e r re v ie w  (n o t  on  the p ro p e rty  

and lo c a lly  t a x e d ) ,  is a  fra n c h ise  t a x  both  fo r  the r ig h t  

to e x is t  an d  f o r  the r ig h t  to  use the stree ts . T h e  p e r-

cen tage o f  t a x  is a s  p ro v id e d  in  sectio n  five , v iz ., tw o  

p erce n t, on  the g ro s s  receip ts a s  re q u ire d  to  be rep o rted , 

and sh ou ld  be assesse d  b y  ta k in g  tw o  p e r  cent, o f  thi 
g ro ss  receip ts fro m  the b u sin ess, an d  the p ro p e r  p ro -

p ortion  o f  th e  g ro s s  re ce ip ts  a t  tw o  p e r ' cent, th e re o f 

m cases w h e re  p a r t  o f  such  rece ip ts fro m  tra n sp o rta -

tion is d e riv e d  fro m  b u sin ess done w ith  m ile a g e  o u tsid e  

the S ta te  o r  o f f  p u b lic  an d  on p r iv a te  p ro p e rty  in in tra -

state cases, o r  c e rta in ly  a ll g ro s s  rece ip ts in  the p ro p o r-

tion stated , to  s a y  the least, sh ou ld  be a ssesse d  a t tw o  

p er cent, w h e th er such  rece ip ts  are or are not d e riv e d  

rom  tran sp o rta tio n . T o  h old  th at th is t a x  is  an  in com e 

ta x , a s  con ten ded  b y  the p ro seu cto r, w o u ld  be to  hold  

d  to be a  t a x  on the gross, receip ts, w h ich  w o u ld  v io la te  

the com m erce  c lau se  o f  the U n ite d  S ta te s  C o n stitu tio n ,
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but a s  the U n ite d  S ta te s  C o u rts  h a v e  h eld  in  s im ila r  

cases it  i s  a t a x  on the fra n c h ise  g ra d u a te d  in  am o u n t 

in  acco rd an ce  w ith  the v a lu e  to  the u se  estim ated  b y  

the am o u n t o r  e x te n t o f  the e n jo y m e n t o f  th e  p r iv ile g e  

g ra n te d , an d  to  con ten d  o th e rw ise  is in  co n trad ic tio n  

to  the co n clu sio n  a rr iv e d  at an d  n o w  settled  d o ctrin e  in  

th is S ta te , a s  set fo r th  in  the case  o f ’ the North Jersey 
Street Railway Co. v . Jersey City ( 7 4  N. J. L. 7& 1 )» 

w h ich  sa id  “w t ag r e e  w it h  t h e  Su pr e me  Cou rt

THAT THIS TAX ON GROSS RECEIPTS IS NOT A PROPERTY 
TAX BUT A EICENSE TEE IMPOSED AS A CONDITION UPON 
WHICH THE ENJOYMENT O'E SPECIAL PRIVILEGES IN
Th e  stree ts  is  ma d e  t o  d e pe n d .” N o r  d o es th is  p re -

c lud e the ta x a t io n  o f  th e  c o m p an y  fo r  its  r ig h t  to  e x is t  

a s  such  in  lieu  o f  o th er ta x e s  an d  th at such  r ig h t  be 

ta x e d  on  the en tire  g ro s s  rece ip ts a s  re q u ire d  b y  sectio n  

five , v iz ., in  the m an n e r v a r io u s ly  p ro v id e d  in  section  

fo u r .

T h e  con ten tio n  o f  the p ro se c u to r  th a t th e  t a x  is  on 

the g ro s s  rece ip ts  an d  co n seq u en tly  u n co n stitu tio n a l, 

o r  e lse  th at it is a  t a x  o n ly  on the rece ip ts  fo r  c a r r ia g e  

fo r  h ire  fo r  su ch  tra n sp o rta tio n  an d  n o t re a lly  a  g r a d u -

ated  assessm e n t on the fra n c h ise s  o f  the co m p an y , is  

fa la c io u s . T h e r e  ¿5 a lso  n o  fo rc e  to  the a rg u m e n t th at 

as the S u b u rb a n  In v e stm e n t C o m p an y , p a y s  less t a x  

b ecau se  it t ra n s p o rts  the w a te r  f o r  five  d o lla rs  a  m illio n  

g a llo n s  an d  h as th e re fo re  fo r  g ro s s  rece ip ts  a  m uch 

less  su m  th an  the p ro se c u to r h as a s  g ro s s  rece ip ts  fo r  

th e  sa le  o f  the w a te r  to  the c ity , w h ich  it tra n sp o rts  

th ro u g h  th e  sam e  p ipes, u n d er th e  sca le  o f  p rice s  

e n u m erated  in  the re co rd  (p a g e  5 6 ) ,  an d  the re a so n  is 

th a t the fra n c h ise  is  ju s t  a s  m uch  m o re  v a lu a b le  to  the 

p ro se c u to r  as is  in d ica te d  fr o m  the v a lu e  to  it o f  the u se  

a s  sh o w n  b y  the am o u n t o f  the receip ts.

T h e  case  o f  the S ta n d a r d  O il C o m p an y ,, r e fe r e r d  to  

in  the p ro se c u to r ’ s b r ie f  (p a g e  1 4 ) ,  is  n ot b e fo re  the 

co u rt, an d  th e re  a re  n o  estab lish ed  fa c ts  b e fo r e  the 

co u rt a s  to  the ta x a t io n  o f  th is  co m p an y , b u t d e fe n d -
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a n ts ’ cou n sel h as been in fo rm e d  as  a  fa c t  th a t the 

S ta n d a rd  O il C o m p a n y  d e riv e s  n o  rece ip ts d ire c t ly  fo r  

the tra n sp o rta tio n  o f  o il th ro u g h  the p ipes r e fe r r e d  to, 
th ro u g h  th is S ta te  to  its re fin e ry  in  B a y o n n e , in  th is 
S ta te .

II.

T h e  secon d  p o in t m ad e  b y  th e  p ro se cu to r is  th a t the 

ta x  v io la te s  the o b lig a tio n  o f  the c o n tra c t b etw een  the 

p ro secu to r an d  the c ity  o f  B a y o n n e , bu t se v e ra l m in o r  

reaso n s a re  g iv e n  th ro u g h o u t the a rg u m e n t o f  th is 

po in t, an d  a re  n e c e ssa r ily  tak en  up in  re p ly  u n d e r th is 
h e a d in g  fo r  th at reaso n .

The prosecutor first calls attention to the fact that the 
contract was first entered into in 1894 to deliver water 
at points to be designated by the city by pipes to be 
constructed and operated to furnish water in the quan-
tity needed by the city. The water was to be paid for 
according to the quantity delivered. The more water 
delivered the more valuable, by reason of the increased 
revenue, becomes the contract to the company. The 
franchise was granted, prior to the passage of the 
Voorhees Act.

T h e  p o in t is m ad e  th a t the r ig h t  to u se  the stree ts , 

and the use o f  them , is  fo r  th e  co n ven ien ce  o f  th e  m u -

n ic ip a lity  an d  in  its  in tere st ra th e r  th an  f o r  th e  co n -

ven ien ce o f  the co m p an y  an d  in  its  interest^ an d  th at 

it is  not a  “ fra n c h ise ”  w ith in  the m e a n in g  o f  the V o o r -

hees A c t , b ecau se  the co u rts  w o u ld  h a v e  e n fo rc e d  the 

r ig h t  o f  the co m p an y  to  use the stree ts  in  o rd e r  to 

enable the co m p an y  to  liv e  u p  to its co n tract to  su p p ly  

t e c ity  w ith  w a te r  i f  th e ir  r ig h t  w e re  in te r fe re d  w ith , 

o rg e tm g  th at the r ig h t  to  use the stree ts  w h ich  th e  

com p an y p a y s  fo r  in  p a r t  b y  the d e liv e ry  o f  w a te r  to  

the c ity  is in  the c o m p a n y 's  o w n  in terest an d  is  a lso  in 

6 m terest o f  the c ity , an d  th a t it is  the fra n c h ise  
that is ta x e d  b y  the S ta te . P ro s e c u to r  c la im s it h as  no 

Tlght t0 use the stree ts  o f  B a y o n n e , e xce p t to  the e x te n t 

3
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n e c e ssa ry  to  re ach  such  p o in t a s  the c ity  m a y  d e sig n ate , 

an d  cou n sel sa y s  th a t the c ity  m ig h t d e s ig n a te  a  p o in t a t 

the o u te rm o st lim its  o f  the c ity , in  w h ich  case  the w a te r  

c o m p an y  w o u ld  need  n o  r ig h t  to  en ter o r  c ro ss  o r  g o  

u n d e r a n y  s t re e ts ; o r, he sa y s , the c ity  m ig h t  com pel 

the c o rp o ra tio n  to  d e liv e r  w a te r  a t the in n erm o st lim its  

o f  the c ity  th ro u g h  m iles  o f  stree ts , an d  th a t  the t a x  

w o u ld  then  be a lto g e th e r  co n tro lled  b y  the am o u n t o f  

m ile ag e .

T h e  a sse sso rs  re p ly  th at i f  th ere  e x is ts  no  r ig h t  to  

the use, an d  th ere  is  no  a ctu a l use, o f  the stree ts , then  

th ere  w o u ld  be no  such  fra n c h ise  ta x a b le  u n d er the 

V o o rh e e s  A c t , an d  th a t the fra n c h ise  to  e x is t  w o u ld  then  

be ta x e d  a lo n e  in stead . T h e  p ro secu to r o ffe re d  ( R . ,  pp. 

3 9  an d  4 0 )  to  la y  e x t r a  p ipes th ro u g h  th e  c ity  stree ts  

an d  b e y o n d  fo r  the p u rp o se  o f  se c u r in g  fo r  the c ity  

b etter p ro v is io n  fo r  the p re sen t an d  fu tu re  need s ( R . ,  

p. 4 0 , lin e 2 3 ) ,  an d  ask e d  to  re c e iv e  the p rice s  p re v io u s ly  

r e fe r r e d  to  fo r  the sa le  an d  tra n sp o rta tio n  o f  the w a te r  

to  the c ity , an d  the a sse sso rs  ca ll a tten tio n  to  the fa c t  

th at the co m p an y  co n sid e re d  the use o f  the stree ts  to  

c a r r y  w a te r  b e yo n d  the c ity  su ffic ie n tly  v a lu a b le , i f  it 

sh o u ld  be a llo w e d  to  u se  the p ipes fo r  th at p u rp o se , to  

p a y  five  d o lla rs  p e r  m illio n  g a llo n s  fo r  su ch  w a te r  as 

m ig h t be c a rr ie d  th ro u g h  the p ipes o f  the c ity  to  p oin ts 

b eyo n d . B y  re fe re n c e  to  Exhibit P 1 it  w ill  be n o ticed  

th at the p ro v is io n s  in  the co n tract b etw een  the c ity  an d  

the co m p an y  p ro v id in g  th at the c ity  sh a ll d e s ig n a te  

w h e re  the w a te r  is  to  be d e liv e re d  is  fo r  the p u rp o se  

o f  p ro v id in g  the n e c e ssa ry  a d d itio n a l su p p ly  o f  w a te r  

to  the c ity , w h ich  is  to  be p a id  fo r  b y  the c ity  a c c o rd -

in g  to  the q u a n tity  u sed  as m easu re d  b y  m eters. A l l  

the w a te r  a d d it io n a lly  so ld  b r in g s  a n  a d d itio n a l re v e -

nue to  the co m p an y. S u c h  a d d itio n a l m ile a g e , th ere -

fo re , m ak e s  p o ssib le  an  in cre ase d  re ve n u e  fo r  the com -

p an y , but it is the u s e  o e  t h e  pu b e ic  peac es  o f  the 

S ta te  w h ich  is ta x e d , not the vo lu m e  o f  the b u sin ess o r 

th e  la ck  o f  it, n o t the b u sin ess itse lf.
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T h e  fa c t  th at th e  ad d itio n a l lin es in  the stree ts  a re  

la id  o u t an d  a re  ta x e d  opens u p  th e  p o ss ib ility  o f  a d -

d itio n a l reven u e  fo r  the c o rp o ra tio n  an d  the t a x  assesse d  

is lik e  a ll ta x e s — le v ie d  a g a in s t  the w ill o f  the p ro se -

cu to r in  the e x e rc ise  o f  the so v e re ig n ty  o f  the S ta te , an d  

it is  n ot p a rt  o f  the e x e c u tiv e  b ra n ch  o f  the S ta te  

b u sin ess in  the execution o f  th is so v e re ig n  p o w e r  in  

a sse ss in g  the t a x  th a t the net re su lt to  the c o rp o ra tio n  

o f  the b u sin ess b ased  on  the use o f  these p ip es w a s  

m o re  o r  le ss  p ro fitab le  f o r  a n y  reaso n . T h e  p ro secu -

to r v o lu n ta r ily  p o ssessed  the fra n ch ise , o p e ra te d  th is 

p ipe lin e, an d  v o lu n ta r ily  co n tracted  to  su p p ly  the c ity  

w ith  the w a te r  through : it, an d  p a id  fo r  the u se  in  its 

o w n  in tere st in  th is  w a y , an d  n e c e ssa r ily  m u st su b m it 

to th is e x e rc ise  o f  so v e re ig n ty  b y  the S ta te  in  a sse ss in g  
the r ig h t  in  qu estion .

A s  w a s  sa id  b y  M r . Ju s t ic e  S w a y z e , sp e a k in g  fo r  

die S u p re m e  C o u rt, in  the case  o f  the North Jersey 
Street Railway Co. v . Jersey City, 7 2  Law. p. 4 8 1 ,  q u o t-

in g  fro m  the case  o f  the Home Insurance Co. v . New 
York 1 3 4  U. S., p. 5 3 4 , “ T h e  g ra n t  o f  the p r iv ile g e  to  

be a  c o rp o ra tio n  re sts  in  the d iscre tio n  o f  the S ta te , 

and  m a y  be m ad e  u po n  such  te rm s  as the L e g is la tu re  

sees fit to  im pose. T h o s e  te rm s a re  open to  accep tan ce  

o r re je c tio n . In  th is  resp ect the sp ec ia l fra n c h ise  to 

use the stree ts  d o es not d if fe r  e sse n tia lly  fro m  th e g e n -

era l fra n c h ise  to  be a  c o rp o ra t io n .”  S o , a s  w a s  sa id  

by  the C o u rt  o f  E r r o r s  in  the U n ite d  S ta te s  C a r  C o. 

case, 6 0  N. J. Equity, p. 5 1 4 .  T h e  t a x  w a s  a ssessa b le  

and p a id  on the r ig h t  o f  the c o rp o ra tio n  to  e x is t , i r r e -

sp ective  o f  w h e th e r the c o rp o ra tio n  w a s  in so lv e n t o r  

doing, b u sin ess, p ro fitab le  o r  o th e rw ise , an d  the p ro se -

cu to r in th is  case  in  e x e r c is in g  a  sp ecia l fra n c h is e  to 

use the stree ts  can n o t in s is t  th at the fra n c h ise  can  be 

e xe rc ise d  an d  ta x e d  o n ly  on such  c erta in  p o rtio n  as  ds 
pro fitab le  to  the com p an y.

T h e  p ro secu to r e x p la in s , a s  a p p ears  b y  th e  re tu rn  to  

the w rit  in  the m em o ran d u m  filed  w ith  the S ta te  B o a rd
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o f  A s s e s s o rs  by  cou n sel (R e c o r d , pp. n  an d  1 2 ) ,  th at 

the o n ly  th e o ry  upon w h ich  su ch  licen se  t a x  can  be 

su sta in e d  is  th at the m u n ic ip a lity  h as c o n fe rre d  a  p r iv i-

le g e  w h ich  ¡is a  so u rce  o f  re ve n u e  to  the p r iv ile g e d  p e r-

son, an d  th a t n o  su ch  v ie w  can  be tak e n  o f  th e  s itu a tio n  

in  the case  in v o lv e d , a s  the lin e  th ro u g h  A v e n u e  K  is 

a lle g e d  to  be o f  n o  v a lu e  to  the W a te r  C o m p an y , but 

m e re ly  o f  benefit to  t h e t c ity , an d  th at it is  a b so lu te ly  

u seless to  the co m p an y , bu t fo r  the re aso n  g iv e n  in  the 

te stim o n y  o f  the p ro se c u to r to  the e ffe c t th at i f  the 

c ity  s m a in s w e re  la r g e r  the w a te r  co u ld  h a v e  been d is-

tr ib u ted  w ith o u t the use o f  the p ipe  in  q u estion . ( R e c -
o rd , p. 2 8 , lin es 2 0  an d  2 1 . )

H o w  the p ro se c u to r e xp e cts  the S ta te  to  d iffe re n ti-

ate  b etw een  p ip e  lin es  w h ich  m ig h t  lie  in  the stree ts  

o f  the m u n ic ip a lity  w h en  th e y  a re  u seless to  the f r a n -

ch ise  u ser, an d  w h ich  p ipe ljn es a re  n o t u seless , w h en  

sa id  p ip e  lin es a re  an  in te g ra l p a r t  o f  the w h o le  w a te r  

sy ste m  w h ich  is  ta x e d  u n d e r th e  V o o rh e e s  A c t , it is 

d ifficu lt to  d eterm in e. T h e  p ro p e r  a n sw e r  w o u ld  seem  

to be th at, a s  p re v io u s ly  stated , the im p o sitio n  b e in g  

a t a x  le v ie d  c o n tra ry  to  the w ill  o f  th e  ta x p a y e r , g e n -

e r a lly  u po n  a ll fra n c h ise  u se rs  o f  a  lik e  c la ss  u pon  its 

g r o s s  rece ip ts, the S ta te  in  its  e x e rc ise  o f  its so v e re ig n  

p o w e r is n o t co n cern ed  w ith  th e  q u estio n  o f  p ro fit o r  
th e  la ck  o f  p ro fit  to  the u ser, the p ro p e r  im p lica tio n  

b e in g  th at a s  it is  a  g e n e ra l t a x  le v ie d  u pon  a ll o f  a 

lik e  c la ss  u pon  the g ro s s  rece ip ts in  the p erce n ta g es  

in d icated  in  the act th a t it is an, eq u itab le  an d  p ro p e r  

a ssessm e n t le v ie d  b y  th e  d irection , o f  the L e g is la tu re  

an d  th a t the a d v is a b ility  o r  fa ir n e s s  is  n ot a  m a tte r  

fo r  the co u rt to  d eterm in e. I f  the p ro v is io n s  o f  the 

act a re  in eq u itab le  th e  L e g is la tu r e  p re su m a b ly  w o u ld  

h a v e  tak en  th e  s itu a tio n  ¡into c o n sid e ra tio n  a t  the tim e 

it e x p re sse d  its  in ten t a s  to  h o w  the assessm e n t sh ou ld  

be lev ied . T h e  p ro se c u to r ’ s con ten tio n  is th a t p a ra lle l 

cases m ig h t be fo u n d  in  an  attem p t to  im p o se  a  

licen se  t a x  u po n  e v e ry  lig h t  fu rn ish e d  b y  an  e lectric
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lighting company for the lighting of public streets of 
a city under contract, or a license tax upon its wagons 
used by a contractor within the city for the removal 
of garbage or snow. It will be seen by reference to 
cases of this nature that any exemption from taxation 
permitted by the court arises exclusively from the 
fact that to impose such a so-called license fee is in 
the nature of a rebate charge, or limitation, upon the 
original contract, and that such charges are not upon 
examination found to have the nature of a tax imposed 
by the sovereign power in invitum as in this case, but 
are really intended by the contracting powers to impair 
the contract itself as originally made.

T h e  con ten tio n  th at the p ro se cu to r u sed  an d  occu -

p ied the p ipes in  the stree ts  in  the C ity  o f  B a y o n n e  

m e re ly  fo r  the p u rp o ses re q u ire d  b y  the C ity  o f  B a y -

onne u n d e r the co n tract b e tw e e n  the c ity  an d  p ro se -

cutor, w h ich  p ro d u ced , a s  a lleg e d , n o  a d d itio n a l re v e -

nue to the p ro se c u to r  o v e r  w h a t it  w o u ld  h a v e  rece ived  

i f  it h ad  n o t o ccu p ied  the p u b lic  streets, la ck s  fo rce  

because, a c c o rd in g  to  the te stim o n y , the p ip es in  qu es-

tion w e re  b e in g  u sed  in  o rd e r  to in cre ase  the d istrib u tio n  

a re a  o f  the c ity , an d  cou ld  h a v e  been  a t  a n y  tim e the 

m eans o f  p e rm itt in g  the co rp o ra tio n , w h e n e v e r  th e  c ity  

m ig h t re q u ire  it, b y  re aso n  o f  the in cre ase d  p re ssu re , to  

d e liv er a  la r g e r  q u a n tity  o f  w a te r  to  the c ity  a t  the 

scale o f  p rices d e s ig n a te d  in  Exhibit P. 5.
I t  is  t h e  in s is t e n c e  of  t h e  d e f e n d a n t  t h a t

WHAT IS TAXED BY THE STATE IN THE WAY OB FRAN-
CHISES is T H E  I N T E R E S T  o f  t h e  pro sec ut or  i t - 
s e e f , an d  th e  m ere  fa c t  th at the su p p ly  o f  w a te r  is  

w h o lly  m ad e to  the c ity  an d  p a id  fo r  b y  th e  c it y  to  the 

co rp o ratio n  an d  th at the c o rp o ra tio n  d o es no  re ta ilin g  

to the in h ab itan ts, d o es n ot a lte r  the s itu a tio n  n o r  re^ 

lease the p ro secu to r fro m  the b u rd en  o f  the assessm en t.

T h e re  is n o  q u estio n  but th at th e  S ta te  m a y , i f  it 

sees fit, su b je c t  its p ro p e rty  an d  the p ro p e rty  o w n ed  

by its m u n ic ip a l d iv is io n s  to  ta x a t io n  in  com m on  w ith
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o th er p ro p e rty  w ith in  its  te r r ito ry , th o u g h  b y  im p li-

catio n  a ll such p ro p e rty  is  e xc lu d e d  fro m  the o p e ra tio n  

o f  la w s  im p o sin g  ta x a t io n  u n less th ere  is a  c le a r  e x -

p re ss io n  o f  in ten t to  in clu d e it. ( S e e  The Trustees of 
Public Schools v . Trenton, 3 0  Bq., on p. 6 8 1 ,  c it in g  

Cooley on Taxation, sec. 1 3 1 . )  In  su ch  cases, h o w -

e v e r, o f  a ll p r iv a te  co rp o ra tio n s  o r  in d iv id u a ls  th ere  

m u st be e x p re ss  w o rd s  “ to  e x e m p t”  ju s t  a s  in  the case  

o f  the p u b lic  c o rp o ra tio n s  th ere  m u st be e x p re ss  w o rd s  

“ to  t a x .”  ( S e e  Camden County v . Washington Town-
ship, 6 0  Law, on p. 3 6 9 .)  T h is  la st-n am e d  case  w a s  

d ecid ed  in  the S u p re m e  C o u rt  an d  su b seq u en tly  a ffirm ed  

b y  th e  C o u rt  o f  E r r o r s ,  w h e re in  the p ro p e rty  o f  a  

co u n ty  h eld  o u tsid e  the co u n ty  fo r  co u n ty  p u rp o ses 

w a s  e xe m p t fr o m  ta x a t io n . In  the o p in io n  w h ich  w a s  

w ritte n  b y  M r . Ju s t ic e  C o llin s , w h o  d iffe re n tia te d  th at 

case  fr o m  Newark v . The Township of Clinton, re -

p o rted  in  4 9  Law, p. 3 7 0 , &c., the C o u rt  sa id  (p . 3 7 3 ) ,  

r e fe r r in g  to  the case  th ere in  c ited , th at w h e re  th ere  

is  a  b u ria l g ro u n d , n o  p a r t  o f  w h ich  is  u sed  f o f  p e-

c u n ia ry  p ro fit, but w h e re  the w h o le  co n ta in s g ra v e s , 

the w h o le  w ill  be e xem p t, b u t w h e re  a  p a rt  o f  the p re m -

ises is  u n d e r c u lt iv a tio n , in  m ead o w , o r  co v e re d  b y  

w o o d s , su ch  p a r t  is  ta x a b le , an d  o n ly  the p a r t  u sed  fo r  

in term en ts, w ith  such  re a so n ab le  q u a n tity  o f  lan d  a d -

jo in in g  a s  w ill  p ro b a b ly  be  re q u ire d  fo r  a  fe w  y e a r s  to  

com e w ill  be exem p t. T h e  C o u rt  sa id  (p . 3 7 2 ) ,  th ere  is 

n o  d ou bt th at p u b lic  p ro p e rty  u sed  fo r  a  p u rp o se  g e r -

m an e to  the o b je c ts  fo r  w h ich  the m u n ic ip a lity  w a s  

created , is  n o t ta x a b le , an d  th a t th ere  is a  d istin ctio n  

b etw een  p ro p e rty  h eld  an d  o w n ed  b y  a  m u n ic ip a l c o r-

p o ra tio n  fo r  p ro fit, lik e  a  p r iv a te  in d iv id u a l, c h a rg e d  

w ith  no p u b lic  use o r  tru st, an d  th a t w h ich  is  h eld  fo r  

a  sp ec ia l o r  g e n e ra l tru st.

P r o p e r ty  h eld  u n d e r a  le ase  fro m  the S ta te  m a y  

a lso  be ta x e d  to  the lessee, o r a t le ast to  the e x te n t o f  

h is leaseh o ld  in terest, an d  th is  q u estio n  does n ot depend 

upon the q u a litie s  o f  the estate  g ra n te d , b u t u pon  the
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le g is la t iv e  in ten tio n  e x p re sse d  in  the statu te. (State v . 
Haight, 3 6  Law 4 7 1 . )

W h ile  m u n ic ip a l c o rp o ra tio n s  an d  g o v e rn m e n ta l 

bodies a re  e xe m p t fro m  ta x a t io n  e ith e r b y  C o n stitu tio n , 

statu te, o r  im p lica tio n , th is e xe m p tio n  does n ot a p p ly  

to  a  p r iv a te  c o rp o ra tio n  o r  p erso n  c a r r y in g  on a  b u si-

ness fo r  p r iv a te  g a in , a lth o u g h  su ch  p erso n  o r  c o r -

p o ratio n  is^ p e r fo r m in g  a  p u b lic  se rv ic e , su ch  as  the 

su p p ly in g  o f  w a te r  to a  m u n ic ip a lity , o r  to  its in h a b it-
an ts, as in  the case  a t bar.

In  the case  o f  Beil v . Louisville, 10 6  S. W. Rep. 8 6 2 , 

S. C. 3 2  Ky. L. Rep. 699 , the m u n ic ip a lity  h ad  p u r-

chased  a ll the sh a re s  o f  sto ck  o f  a  w a te r  co m p an y, an d  

the C o u rt  o f  A p p e a ls  held  th at the p ro p e rty  o f  the w a te r  

co n ip an y  w a s  n ot th ere b y  co n ve rte d  in to  p u b lic  p ro p -

e rty  fo r  pub lic  p u rp o ses  w ith in  the co n stitu tio n a l p ro -

v is io n s o f  the S ta te  e x e m p tin g  fro m  ta x a t io n  p u b lic  

p ro p e rty  u sed  fo r  p u b lic  p u rp o ses, an d  th at the sh are s  

o f  stock  in a  c o rp o ra tio n  a re  n o t id en tica l w ith  the 
co rp o rate  p ro p e rty  itse lf .

In  the case  o f  D e s  M o in e s  W a te r  C o m p a n y ’s app eal 

(4 8  Iowa 3 2 4 ) ,  the S u p re m e  C o u rt  sa id  th at th is  com -

p an y, w h ich  su pp lied  the c ity  w ith  w a te r  a t ra te s  re g u -

lated 'by the c ity , b y  te rm s fix e d  b y  the o rd in an ce  con -

fe r r in g  the p o w e r  to  the co m p an y  m ig h t be p u rch ased  

at a  fixe d  p rice  b y  the c ity , y e t the co m p an y  w a s  held  

to  be a p r iv a te  co rp o ra tio n  and  its p ro p e rty  su b je c t  to 

tax a tio n . T h e  co n d itio n  o f  the o rd in an ce  g ra n t in g  

the license to  the co m p a n y  w a s  th at no c ity  ta x e s  sh ou ld  

be lev ied  o r  co llected  fo r  tw o  y e a r s  fro m  the d a te  o f  

the o rd in an ce  (p . 3 2 6 ) .  T h e  co m p an y  w a s  not assesse d  

until a f t e r  the e x p ira t io n  o f  th at tim e on its fra n ch ise  

w hich  h ad  been d u ly  accepted  b y  it, an d  the c ity  o w n ed  

no cap ita l sto ck  o f  the co m p an y, and  h ad  no  p re sen t 

in terest in  the p ro p e rty  o f  the co m p an y  o th e r th an  th at 

set fo rth  in  the o rd in an ce  g ra n t in g  the r ig h t  to  co n -

struct the w o rk s , m e re ly  the r ig h t  to  a c q u ire  it. T h e  

C h ie f Ju s t ic e , w r it in g  the op in io n , p o in ted  out th at the
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city was furnished water for which it paid ,what was 
presumed to be a fair consideration, but that in doing 
so it did not change the property from a private to a 
public use, and that the reservation by the city of the 
right to purchase the works did not invest it with any 
right or title to the property or in any sense make it 
public property, until it should elect to make the pur-
chase, saying that such reservation was not an execu-
tory contract that the company could enforce by an 
action for specific performance, nor being an action to 
recover damages for its violation.

In the case of People, ex. rel. The Mills Water Works 
Company v. Forrest, 97 New York, p. 97 , it was held 
that the water company, organized under laws of New 
York, therein cited, providing for the formation of 
water companies in towns and villages in New York 
State, which company had contracted with the village 
of Mt. Morris for the full use of certain hydrants and 
water flowing therefrom, for the use of the fire depart-
ment for an agreed compensation, did not constitute 
the company a governmental agency so as to exempt it 
from taxation. The Court said (p. 100) : “An agency 
whose very existence depends upon the fulfillment of a 
contract, or the will of a third party, cannot be treated 
as a governmental agency. It has no inherent powers 
and its exercise depends upon conditions over which 
the municipality has no control. The property may be 
taken for debt, insolvency may cause its distribution 
among creditors, or, by the mere action of its stock-
holders, its capital may be reduced.”

In the case of Godfrey, Collector, v. Bennington 
Water Company, in 75 Vt., p. 350, etc., the Supreme 
Court of that State said that the property of the Ben-
nington Water Company, a private corporation, was 
used for the,purpose of supplying the inhabitants of 
the municipality with water for domestic and other 
purposes. The property of the company that was taxed 
was real estate. It was contended by the Water Com-
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pany that the Legislature, in granting the right to con-
struct a water system for the purposes enumerated in 
its charter, created in the defendant a public trust and 
delegated to it a right to construct and dedicate exclu-
sively such system to public use and for that reason 
the company ought to be exempt under the provisions 
of the statute, which provided that real and personal 
estate granted, sequestered or used for public, pious, or 
charitable uses should be exempt from taxation. The 
Court cited an earlier case (Stiles v. Newport), a part 
of which water system of Newport was in another 
town. The contention there was that the property was 
used for public purposes and exempt from taxation, but 
it was held that the water system in that case, which 
was owned by the City of Newport itself, was not 
exempt from taxation, inasmuch as it supplied for reve-
nue water to another municipality, for the reason that 
the duty of a municipality regarding the maintenance 
of mains and hydrants and the municipal relation enter-
ing into the question of domestic supply is confined to 
its own territorial limits. The case referred to, of 
course, was a case where the municipality owned and 
operated its own water system. It was further said in 
referring to that case by Mr. Justice Watson that the 
village of Newport owned no interest in the village of 
West Derby and owed no municipal duty to the inhab-
itants of the latter place. The sale of water there even 
for such purposes was solely for revenue and that the 
sale was not a public use within the meaning of the law. 
and that its propertv to the extent that it was so put 
to private use in Derby was there taxable, and so the 
Court held in the case under consideration, that the Ben-
nington Water Company was not operating under the 
provisions of its charter in such a manner as to consti-
tute the franchise a public use. and that its oronertv 
was not exempt from taxation, the distinction being the 
rnct that the Water Company, a Private corporation. 
WAS OPERATING IN ITS OWN INTEREST.

4
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In the case at bar the New York and New Jersey 
Water Company is a c t i n g  i n  i t s  p r iv a t e ; in t e r e s t  
by contract with the City of Bayonne under a scale of 
prices in accordance with the quantity of water deliv-
ered as shown in Exhibit P. 5  (R., p. 54 ), whereby the 
gross receipts of the said prosecutor for the year 1913 
amounted to the sum of $192,296 .77, upon which it was 
assessed the tax of $2,006 .45 , said tax being appor-
tioned between the municipalities of Bayonne, Kearny 
and North Arlington Borough in accordance with the 
value of the property located in each of these taxing 
districts, and is a private interest resulting from this 
franchise upon which this burden for sovereign use 
of the State is imposed.

The grant of a franchise or of a right in public prop-
erty is always to be strictly construed in favor of the 
State, and will not operate as a surrender of sovereignty 
any further than is expressly declared or clearly shown 
bv the terms of the grant. Dillon, Sec. 2 1 4 1 ; Trustees 
for the Support of Public Schools v. Trenton, 30 Eq. 
667 , and subjoined notes of cases.

The position that the tax violates the obligation be-
tween the city and the prosecutor is untenable, for the 
reason set out in the case of The' North Jersey Street 
Railway Co. v. Jersey City, previously adverted to, and 
the cases cited therein, and in the opinion of affirmance 
by the Court of Errors recorded in 74 Law, p. 761, etc., 
Mr. Justice Swayze, in the Supreme Court, cited the 
case of the Lumberville Bridge Co., where the tax upon 
the franchise to be a corporation was imposed upon 
the corporation whose charter antedated the act of 
1846, making the charter subject to alterations by the 
Legislature, which provision is now Sec. 4 of the Cor-
poration Act (P. L., 1896, p. 2 7 8 ). The tax was sus-
tained by the Supreme Court, and he said that the same 
reason which justified the special tax upon the general 
corporate franchise, justified the special tax on the 
special franchise to use the streets, although that special
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iranchise may antedate the imposition of the tax. Cit-
ing the case of the Memphis Gas Light Co. v. Shelby 
to., 109 U. S. 398, he said that that company had by 
its charter enacted in 1851 been granted the privilege 
bi erecting gas works and manufacturing and selling 
gas, but that subsequently a license tax was imposed, 
which was attacked upon the ground that the privilege 
originally given was destroyed by the tax. The answer 
of the Supreme Court was that the -company took its 
ciiarter subject to the same right of taxation by the 
State that applies to all other privileges and all other 
property, and that if it wished to have an exemption of 
any kind from taxation, i t  s h o u l d  h a v e  r e q u ir e d  a  
p r o v is io n  t o  t h a t  EFFECT i n  i t s  c h a r t e r . Mr. Jus-
tice Swayze also cited the case of New Orleans City and 
Lake Railroad Co. v. City of New Orleans, cited in 143 
U. S. 192, where a tax upon the gross receipts was im-
posed upon the said railway though it had bought its 
franchise from the City of New Orleans for a large sum 
several years before the enactment of the statute im-
posing the tax. The Court then said that whether val-
uable as property or not, the franchise is to be exer-
cised upon such terms as the State may determine 
though it takes the form of a license tax. For this rea-
son the contention that the act was passed and the as-
sessment thereunder made subsequent to the making of 
the contracts under which the company was operating, 
are seen to be without value.

The proposition is conversely stated in the case of 
Trenton v. Trenton Street Railway Co., by the Supreme 
Court in 72 N. J. L., p. 317, &c., decided in 1906. In 
that case the corporation contended that the contract by 
it with the City of Trenton was ultra vires, and without 
legal force, because the Voorhees Act by the eighth 
section declared that the franchise tax assessed should 
be in lieu of all other franchise taxes then assessable 
against such corporation, and that the tax imposed 
under the act was assessed subsequent to the making of
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the contract entered into with the city, whereby the 
corporation had agreed to perform the conditions and 
impositions of the ordinance to the extent of repaving 
l  portion of South Broad street with sheet asphaltum, 
in that city. The Chief Justice, sitting for the court, 
said that such a situation did not operate to relieve the 
corporation from the duty of performing a contract 
obligation therefore voluntarily assumed by it. He 
said (p. 3 2 3 ) that the contention that the effect of the 
Voorhees Act operates to relieve the defendant from 
the burden of fulfilling the contract with the oity rests 
upon the idea that this burden is’ a franchise tax and 
had been annulled by Sec. 8  of the act which declared 
that the tax shall be in lieu of all other franchise taxes 
then assessable against the company. He further 
pointed out that counsel quoted the case of Fielders v. 
North Jersey Street Railway Co., 3 9  Vroom  343 , as 
upholding the proposition that an ordinance imposing 
such a burden upon the street railway company, &c., 
is a taxing ordinance pure and simple. The Court said 
that this was a plain misconception of what was decided 
in the Fielders case, and that there was a marked dis-
tinction betwen the ordinance in that case and the one 
in the Trenton Street Railway Co. case then under con-
sideration. In the Fielders case there was no accept-
ance of the ordinance by the defendant, nor was there 
any agreement to accept the duties imposed as a con-
sideration for the grant, and the court then pointed out 
that the opinion in the Fielders case stated that it was 
devoid of evidence to show that any liability was im-
posed on the defendant to make repairs as a condition 
of. its right to exercise its franchise, and the conclusion 
reached in the Fielders case was that it was, a tax and 
that its imposition was for that reason unlawful, but 
Mr. Justice Pitney, who delivered the opinion (1 3 9  
Vr. 3 4 6 ), said that where a burden of this nature is 
lawfully imposed by a municipality upon a street rail-
way as the condition of the grant to it of any franchise
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or privilege, the acceptance o f such a condition by the 
company constitutes a contract, the burden beiing- 
assumed voluntarily by it and not imposed upon it in 
in invitum, which is the essence o f taxation. The Chief 
Justice in the Street R a ilw ay  Co. case then said that 
the obligation which the Trenton Street R a ilw ay  Co. 
Lad assumed voluntarily under the ordinance o f the 
City o f Trenton in consideration o f the privilege 
granted, w as not a tax, and was, therefore, not annulled 
by the Voorhees A ct o f 1900. The effect o f the deci-
sion is that there was no violation o f the obligation o f 
the contract by tax levied under the Voorhees A ct in 
the Trenton Street R a ilw ay  Co. case.

In  the case at bar the prosecutor, in the perform ance 
of its contract with the C ity o f Bayonne, is taxed by 
the State fo r the benefit o f the various taxin g  districts, 
upon the value o f its franchises and upon property as 
locally assessed. This imposition is arbitrarily im-
posed. A s the original arrangement with Bayonne by 
ibe ordinances o f the city and the acceptance thereof 
by the prosecutor constitute a valid contract, and as 
the imposition under the Voorhees A ct is arbitrary, it 
constitutes a tax, and in this case in no w ay violates 
the obligation o f the contract previously entered into, 
and, therefore, is a valid charge against the company.

M r. Dillon in his work on Municipal Corporations re- 
fering to utility franchises, Sec. 1304 , F ifth  Edition, 
says that the disposition has sometimes, been shown 
to regard these franchises as originating with the mu-
nicipality rather than with the State from  whom the 
municipality derives its authority. Theoretically these 
franchises or privileges m ay be said to come by grant 
from  the State, but the municipality where consent is 
required is under no obligation to grant them or con-
sent to their creation. Hence it has been said (not 
with perhaps entire accuracy) that they are created 
by the municipality under its charter powers to con-
tract with reference to the use o f the streets. Never-
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theless, it is true, and must always be true, and it is 
important to maintain this truth unimpaired and un-
obscured, namely,, that all franchises, properly speak-
ing, originate and must originate with or under the 
authority o f the legislative body o f the State (pp. 2 13 9  
and 2 14 0 ) .

It was similarly stated in the case of the State Board 
of Assessors v. Central Railroad Co., 48 L., p. 298, 
that SO LONG AS- THE LEGISLATIVE BRANCH OE THE 
GOVERNMENT CONEORMS TO THE CONSTITUTION, IT IS 
SUPREME AS A TAXING POWER IN ITS INHERENT AT-
TRIBUTE o e  s o v e r e ig n t y . It  h a s  t h e  p o w e r  a n d

THE RIGHT TO ENACT THAT LOCAL, OEEICERS IN SUCH 
TAXING DISTRICTS SHALL ASSESS AND COLLECT EOR 
THEIR RESPECTIVE DISTRICTS THE C.OUNTY, TOWNSHIP 
AND CITY TAXES, AND TO' DISTRIBUTE THE MONEY WITH-
OUT ITS PASSING THROUGH THE STATE TREASURY; OR 
TO ENACT THAT A STATE BOARD SHALL ASSESS AND COL-
LECT ALL TAXES AND BRING THE MONEY INTO THE 
TREASURY IN PART TO BE DISTRIBUTED BY THE STATE 
AMONG THE MUNICIPALITIES;, OR TO PROVIDE EOR A
St a t e  b o a r d  t o  a s s e s s  a n d  c o l l e c t  o n e  p o r t io n  o e

t h e  TAX, AND LOCAL BOARDS THE RESIDUE.
The following cases which prosecutor cites on pp. 22 

and 23 of his brief are not controlling in this case :
The case o f New Orleans v. The Great Southern 

'Telephone and Telegraph Company (40 La. Annual, 
4 1 ) ,  where the City of New Orleans, by ordinance, au-
thorized the construction and maintenance of telegraph 
lines through the streets of the city. Subsequently the 
Legislature passed an act authorizing the construction 
of such lines throughout the State, and along the streets 
of any city, with the consent of the council etc. Later 
the city council passed an ordinance charging five dol-
lars ($5.00) per annum per pole erected, or at present 
in use within a certain section of the city, said pay-
ments to be in consideration o f the privilege, etc. The 
Court held that the annual charge o f five dollars
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($5 .o o) per pole imposed by the ordinance as a con-
sideration for the privilege was not a tax on property 
or a license, and was not an exercise of the taxing 
power or the police power, and that a proviso in the 
original ordinance that acts and doings o f the company 
under the ordinance should be subject to any subse-
quent ordinance or ordinances did not convert the grant 
into a mere revocable permit, and that the company was 
subjected in its acts and doings only to such future mu-
nicipal regulations as were not inconsistent with the 
original ordinance itself. In other words, the Court 
held that the charge of five dollars ($5.00) by the mu-
nicipality was an attempt to alter the terms of the con-
tract, and that such proceeding was invalid.

The Supreme Court o f the United States, in referring- 
to this case in the case of St. Louis v. Western Union 
Telegraph Company (14 8  U. S., on p. 10 3 ) , said that 
in the New Orleans case the telephone company had 
set its poles under the grant by the ordinance, and that 
the conditions named therein were held by the Supreme 
Court of Louisiana to be part o f the contract which the 
city was not at liberty to disregard, and cited the words 
of the Court to the effect that the original ordinance 
was an irrevocable contract, citing cases.

In the case cited in the prosecutor’s brief entitled Hot 
Springs Electric Light Company v . City of Hot Springs 
(reported in 67 S'. W 7 6 1) , the same rule has been 
laid down, and does not apply in the case at bar, for the 
reason that the Court held that the original grant to the 
electric light company in 1887, and the subsequent con-
tract made with the city by the company in 1894, was 
a contract which could not be changed or abrogated 
without the company’s consent. The fact was that sub-
sequently, in 1896, the city council passed another or-
dinance charging the sum of fifty  cents for every pole 
at that time erected or thereafter to be erected. The 
Court said that it was an attempt to charge the com-
pany for the privilege o f using the streets, which had
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previously been granted to it, and was in effect an effort 
on the part o f the city to change the terms o f the con-
tract with the company and to impose additional bur-
dens on the company without its consent. W hen the 
Court said that rights and franchises law fully  granted 
have been duly accepted and improvements made on the 
faith o f such grant, such contract cannot be impaired 
either by law o f the State, or by an ordinance o f a mu-
nicipality, it must be understood to mean an attempt to 
violate the obligation of the contract by one o f the con-
tractors thereto; that is by the city granting the ordi-
nance in the first instance, or the Legislature by in act 
in derogation to its own previous enactment, otherwise 
the case would be in entire conflict with the settled law 
o f the State (A rkan sas) upon this subject as is set 
forth in the defendants’ main brief.

In the case o f Commonwealth v. Proprietors of New 
Bedford Bridge, 68 Mass., 339  ( 18 5 4 ) , the Court held 
that an act o f incorporation authorizing the building of 
a toll bridge across a navigable river, etc., constitutes, 
when accepted, a contract between the commonwealth 
and the corporation which cannot be affected by a sub-
sequent act requiring the corporation to maintain draws 
o f a greater width than originally required. T his was 
an indictment fo r a nuisance. The Court said, on p. 
348, that the act, when accepted by the defendants, was 
an executed contract between them and the Govern-
ment by the terms o f which, as contained in the charter, 
both parties are equally bound. The defendants cannot, 
without the consent o f the Legislature, escape or evade 
any of the duties or obligations imposed upon or as-
sumed by them under the act; nor can the Legislature, 
without the assent o f the defendants, in any w ay aff tct 
or impair the original terms o f the charter by annexing 
new conditions or imposing additional duties, onero.is 
in their nature or inconsistent with a reasonable c in-
struction o f the contract.
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III.

The Voorhees Act, by section 2, requires the local 
assessors to assess property in the streets at local rates, 
as now provided by law, Comp. Stat. 5298 ; P. 1 . 1000 
p. 528.

The words as now provided by law ”  have reference 
to the ownership o f the property on the 20th day o f 
M ay in each year. (See  section 5 o f the General T a x  
A ct o f 1903, Comp. S'tate., p. 508 5). This date has 
reference to the assessment and collection o f the local 
property tax, and it is contended on the part o f the de-
fendants that said date fo r the valuation o f property 
under the said act o f 1903 does not indicate that the 
property, when the assessment is made on the franchise, 
must be owned on said date, as is the case fo r local 
assessment under the general act o f 1903, but is merely 
a date to be taken by the respective assessors fo r the 
purpose o f valuing such property located in or on said 
streets or highways in each taxing district fo r the use 
o f the State Board o f Assessors in apportioning the 
tax to the various districts.

Section 4 o f the Voorhees A ct provides that a return 
of gross receipts of the preceding year to and including 
December 31st fo r the whole year, shall be made by the 
company having such franchise to the State Board o f 
Assessors on or before the first Tuesday of May fo l-
lowing, v iz . : In this case, on M ay 20, 19 14 , showing 
the receipts fo r the calendar year 19 13 . The officer 
making the local assessment fo r the purpose o f  assess-
ing and taxing at local rates shall annually make a re-
turn in w riting on or before the third Tuesday of Sep-
tember o f the value o f all property which is located in 
or upon any street or highway, as of May ,20th ( 1 9 1 4 ) ,  
in such taxing district, together with the names o f the 
owners and those operating the same, which shall be 
filed in the office o f the State Board o f Assessors, as

5
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provided by section 3. A fte r  the said returns are made 
by the local taxin g officer and by the user o f the fran -
chise, an assessment is then made by the State Board 
o f Assessors on the gross receipts based on the propor-
tion o f such gross receipts as the length of line in the 
streets in the municipality bears to the whole line, at the 
rate o f 2 per centum, and it is contended by counsel for 
the assessors should be also assessed at the rate o f 2 
per centum on the gross receipts for business done in 
the State, irrespective o f such proportionate mileage, 
where the receipts are not derived from  the use o f 
streets where the mileage is partly in the street or partly 
in this State or outside the State. Such tax  is then 
apportioned by the State Board o f Assessors among 
the various taxing districts according to the value in 
each district o f  the property at the local rates, and cer-
tified to them on or before the third Tuesday of Oc-
tober. T hey then become due and payable in such 
taxing districts annually on December 2oth, as is pro-
vided. in section 42 o f the general taxing act o f 1903 
(Comp. Stat. 5 12 5 , 5 12 6 ) .

The Voorhees A ct requires the return to the assessors 
to show the condition o f the whole year ending Decem-
ber 3 1s t  ( 1 9 1 3 ) ,  including receipts, and the total mile-
age on and off the public property. A s was said in the 
Paterson and Passaic Gas dr Electric Co. v. Assessors, 
69 N. J. L. 1 16 ,  the return is to set forth the gross re-
ceipts of the business in the State fo r the preceding 
year. The tax  could not be assessed on whole business 
o f the company for the whole year i f  the. Avenue E  
line should be omitted, and if  it had been omitted from  
the length of line on the streets, it must also be omitted 
from  the total length o f  line both on and off the public 

property.
Section 4 o f  the act requires that a company having 

such franchises shall be assessed on its gross receipts 
fo r the whole year, so the provisions in section 4, that 
the percentage to be taken on the proportion o f gross
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leceipts as the length o f the pipe in the public places 
bears to the length o f the, whole line, obviously is meant 
to include all lines o f pipe being used under such fran-
chise to carry such water to all points o f delivery from  
the carriage o f which such gross receipts are derived.

The provison in section 2 o f the Voorhees A ct for 
the valuation o f the property in the taxin g districts, 
which property is assessed at the local rates, is solely 
and obviously fo r the purpose o f providing a per-
centage o f valuation for the purpose o f providing a 
valuation for the proportionate distribution of the tax  
among the various localities by the State Board of 
Assessors when such tax  has been paid by the company.

Section 6 o f the Voorhees A ct provides additionally 
that the assessors shall have the power to inquire into, 
equalize and revise the valuations returned to1 them 
in said statements by the local assessors o f the various 
taxing districts, and affix valuations in any district 
which shall fail to file a return within the time required, 
for the purpose o f securing an equitable and fa ir ap-
portionment o f the taxes between the various taxing 
districts entitled thereto, and then p r o v i d e s  t h a t  n o  

CHANGE IN TH,E APPORTIONMENT SHADE BE MADE
t h e r e a f t e r  b y  t h e  Bo a r d  o f  A s s e s s o r s  w i t h o u t

CONSENT IN WRITING OF THE ASSESSORS OF THE TAXING 
DISTRICTS WHOSE PROPORTION OF THE TAXES WOUED BE 
REDUCED BY ANY SUCH CHANGE.

A s will be seen from  the statement o f facts and the 
evidence produced by the prosecutor, the pipe line in 
Avenue E  and in the franchise were on the 20th day o f 
May, 19 13 , in the Suburban W ater Co., now the Sub-
urban Investment Co., and were assigned on Ju ly  13 ,
I9 I 3> the prosecutor, and on M ay 20, 19 14 , were in 
the prosecutor.

A s the prosecutor and not the Suburban W ater Co., 
on M ay 20th, 19 14 , was exercising such franchise, the 
board had at its disposal the valuation o f the said fran -
chise m Avenue E  from  report o f local assessors, and
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was enabled, therefore, to include the length o f the line 
in operation in relation to the whole line o f the prose-
cutor, the New Y o rk  and N ew  Jersey  W ater Co., which 
had acquired the Avenue E  line and franchise, on 
Ju ly  30th, 19 13 ,  and was able to apportion the tax  to 
the various taxin g districts as those valuations have 
been ascertained by the board by such returns made 
to it by the prosecutor and by the local assessors, and 
also ascertained on jits own account under the provi-
sions o f section 6 Just recited. It will be seen by the 
testimony that the revenue derived from  the sale o f 
the water for the whole year 19 13  amounted to the 
total sum o f $ 19 2 ,29 6 .7 7  (R ., p. 24, line 4 1 ) ,  and 
that had the pipes o f the city itself been large enough 
to take all the water that the city needed, the Avenue 
E  line might not have been needed, except to . increase 
the area o f distribution. The testimony is however, 
that during the year 19 13  less water w as sold to the 
city than previously, but that an additional quantity 
o f water could have been received by the city and dis-
tributed over the larger area, and thus have resulted 
in a proportionate increase o f  revenue to the company 
by the use o f the lines o f pipes. iin the streets o f the 
city, particularly in Avenue E , than had form erly been 
the case. W hile the quantity brought by the prose-
cutor to the limits o f the city could not have been 
absorbed without the Avenue E  line, as the pipes o f 
the city were not large enough, the extra facility pro-
vided by the Avenue E  line increased the possibilities 
o f distribution and pressure fo r transportation o f 
water.

Section 2 o f the Voorhees A ct provides that the local 
property shall be assessed and taxed at local rates, as 
now provided by law, that is, by assessing to the own-
ers thereof with reference to the amount owned on M ay 
20th in each year. This assessment and tax w as 
the local property tax  in this case for the year 19 14  
against the then owner and it became due and payable
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December 20th, 19 14 , and was a Lien, on the property 
on and after that date. The franchise tax, on the 
same valuation, assessed under the Voorhees A ct was 
assessed in and for the year 19 14  on the returns filed 
before the first Tuesday in M ay, 19 14 , and on the third 
Tuesday in September, 19 14 , and such assessment could 
not have been made until then. This assessment was 
based on the gross receipts for the whole year ending 
December 3 1 ,  19 13 ,  not fo r  a part o f the receipts nor 
for anything but all o f the system employed in the 
right to use the streets. This 19 14  franchise tax  be-
comes in regular course a lien on the property and 
assets on and after December 20, 19 14 , the time when 
other taxes became due and payable as provided in, sec-
tion 6 o f the Voorhees Act. P lain ly then, M ay 20, 
19 13  was not .the date fixing: the ownership fo r taxa-
tion of the franchise fo r the year following, nor even 
the date fo r fixing the local tax  assessment for conveni-
ence o f the State Board to enable it to apportion the 
respective values between the taxing districts fo r dis-
tribution o f the franchise tax  in the year 19 14 . 
Therefore, because the prosecutor did not have the 
right and was not occupying the Avenue E  line on M ay 
20, 19 13 , is not material.

The act makes no provision for taxation for the use 
o f a franchise for the part o f a year only, and no rea-
son occurs to the defendants w hy the courts should 
endeavor to supply the deficiency. The prosecutor was 
using the streets fo r seven months in 19 13  and down to 
and including M ay 20, 19 14 , and was taxed in 19 14  
for the franchise to use the streets o f Biayonne, K earn y 
and A rlington in 19 14  based on the value estimated by 
the gross receipts for the calendar year 19 13 .

The fact that the assessment is based on the length 
c f  pipe in the streets, as o f M ay 20, 19 14 , which is the 
date taken by the local assessors fo r the local property 
valuation, iand is not based as o f M ay 20, 19 13 ,  in the 
leport to the State board for use in levying the fran-
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ch ise  t a x  fo r  1 9 1 4 ,  d isp o ses o f  the con ten tio n  o f  the 

p ro se cu to r th at o n ly  such  m ile a g e  a s  w a s  la id  u p  to 

M a y  2 0 , 1 9 1 3 ,  m a y  be tak en  as  the e s t im a te ; an d  as the 

ta x  in  1 9 1 4  is b ased  on a ll the receip ts fo r  the w ho le  

ca le n d ar y e a r  1 9 1 3 ,  th e  d ate  M a y  2 0 , 1 9 1 3 ,  w o u ld  not 

in  a n y  even t be tak en  as  the b asis  fo r  the assessm en t.

I V .

The fourth reason of the prosecutor is an objection 
to the inclusion in the assessment o f the pipe mileage 
owned by the prosecutor in North Arlington Borough.

T h e  p ro se c u to r a rg u e s  th at the fa c t  th at the p ro se -

cu to r fa ile d  to  u se  the p ipes in  N o rth  A r lin g t o n  w h ich  

w e re  la id  in  S ep tem b er, 1 9 1 3 ,  sh ou ld  re lie v e  the co m -

p a n y  fro m  an  assessm en t b ased  in p a rt  upon such  m ile -

ag e . T h is  len gth  o f  p ipe  lin e  in  N o rth  A r lin g to n  B o r -

o u g h  w a s  n o t re p o rted  b y  the p ro secu to r in  its re tu rn  

to  the b o ard  o f  a sse sso rs  ( R . ,  p. 4 ) ,  an d  in  the su pp le-

m en ta l th e  te stim o n y  is th at th e  am o u n t o f  p ip e  in  the 

b o ro u g h  eq u a ls  4,700  fe e t, w h ich  is  m uch  le ss  th an  the 

am o u n t d eterm in ed  b y  the b o ard  to  be in  the stree ts  o f  

sa id  b o ro u g h , a s  fo u n d  in Exhibit P  o f  the re tu rn  to  the 

w r it  ( R . ,  p. 1 7 ) )  w h ich  le n gth  o f  lin e fo r  the m u n ic i-

p a lit ie s  o f  B a y o n n e , N o rth  A r lin g to n  B o ro u g h  an d  

K e a r n y  w e re  a scerta in e d  b y  the b o ard . T h e  V o o rh e e s  

A c t , in  section  1 (P. L. 19 0 2 , p. 502, Comp. Stat. 52 9 8 , 

ft' 527 )> p ro v id e s  th at a ll th e „ p ro p e rty , re a l an d  p e r-

so n a l, an d  fra n c h ise s  (w ith  e xce p tio n s s ta te d ) , o f  c o r-

p o ratio n s w h ich  h a v e  a cq u ire d  o r  m a y  h e r e a fte r  a cq u ire  

a u th o r ity  o r  p e rm iss io n  fro m  the S ta te  o r  fro m  a n y  

t a x in g  d istr ic t  th e re o f, an d  h a v e  o r  m a y  h e r e a fte r  h a v e  

the right to use or occupy, and occupying streets, high-
ways, roads and lanes or public places in this State, 
shall be valued, assessed and taxed as thereinafter pro-
vided. T h e  p ro se cu to r a sse rts  th at the sa id  len gth  o f  

p ipe w a s  in  the stree ts  o f  these t a x in g  d istr ic ts , th o u gh  

th e y  w e re  n o t e n tire ly  in  use a s  in  th e  case  o f  the B o r-



39

ought o f  N o rth  A r lin g t o n  d u r in g  the y e a r , y e t  it is the 

con ten tion  o f  the d e fe n d a n t th at such p ro p e rty  m u st be 

in clu d ed  in th e  p ro p o rtio n  fo u n d  fo r  ta x a t io n  u n d e r 

the act, as the N e w  Y o r k  an d  N e w  J e r s e y  W a te r  C o . 

h ad  a lre a d y  the p erm iss io n  to  use the sa id  stree ts  an d  

h ig h w a y s , an d  w a s  o cc u p y in g  the sam e, th e re fo re , the 

r ig h t  o r  fra n c h ise  w h ich  is ta x e d  w a s  p ro p e r ly  assessed  

in th is case. T h e r e  is  n o th in g  in the act e x p re s s in g  an  

in ten tion  b y  the L e g is la tu re  to  re q u ire  th at su ch  pipe 

lin es sh ou ld  be assesse d  o n ly  w h en  in  use b y  th e  p ro se -

cu tor, the d istin ctio n  b e in g  c le a r ly  in fe r re d  th at the 

o ccu p y in g  o f  the stree ts  an d  the r ig h t  to use them  is the 

fran ch ise  w h ich  is to  be ta x e d , and  n o t the ru n n in g  o f  

w a te r  th ro u g h  the p ipes. T h e  streets a re  a c tu a lly  u sed  

w hen  the p ipes a re  la id .

V.

T h e  fifth  p o in t o f  the p ro se c u to r is that the m ile age  

add ed  b y  the a sse sso rs  in  N o rth  A r lin g to n  an d  in  A v e -

nue E  in B a y o n n e  is  in co rrect.

T h e  su pp lem en ta l te stim o n y  o f  the p ro secu to r, fo u n d  

in the R e c o rd , on pp. 3 5 - 3 8 ,  d isc lo ses th at a  m istak e  

w a s m ade in the e stim atio n  o f  the m ile ag e  b y  the B o a rd  

an d  an a lleg e d  m istak e  w a s  m ad e b y  the co m p an y  in  

the re tu rn  to the a sse sso rs  fo r  the reaso n  th at th e  p ro se -

cu to r c la im s th at he sh ou ld  h a v e  g iv e n  the len gth  o f  

pipe in stead  o f  the len gth  o f  line on an d  o ff  the streets. 

A s  th ere  w a s  but a s in g le  p ipe lin e in A v e n u e  E  in 

B a y o n n e , an d  as the o th e r p ip in g  o f  the co m p an y  is 

la rg e ly  double p ip in g , it w ill be seen  th at the t a x  w o u ld  

be redu ced  in f a v o r  o f  the p ro secu to r in p ro p o rtio n  to 

the red u ctio n  o f  m ile a g e  in  the streets as it re la tes to 
the w ho le  m ileage .

T h e fa lacy  o f  the claim: that the length o f  pipe should 

be taken instead o f  the length o f  the line can read ily  be 
seen by using as an illustration  the case o f  a telephone 

com pany, in w hich case, i f  the prosecu tor’s claim  is
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correct, a telephone company would be recptired to 
report the total mileage of its wires in the streets in 
tead o f the total length od line, that is, in giving the 
mileage between the poles o f the company, would be 
required to report the mileage o f all o f the wires instead 
of the distance between the poles. In other words, if 
the company had ten wires between the poles, it would 
be required to report ten times the mileage that it 
would report i f  the assessment should be estimated by 
the length of the line as distinguished from the total 
length o f wire. It is, therefore, plain that the mileage 
to be computed should be the length of line and not the 
length o f pipe.

It is impossible for the defendants in this brief to 
advise the court as to the proper assessment to be made 
should the mileage based on the total length o f line 
as it bears its proportion to the length o f its line in 
the streets be used because they have not in their posses-
sion the total mileage on the streets separated from 
the total mileage.

Appended to this brief, however, is a table showing 
the assessment as actually made and now under review, 
No. i. A lso a table showing the assessment as it would 
be based on the figures given by the prosecutor in the 
testimony as appears on p. 37 o f the Record, which 
table is compiled from the figures on said page under 
the title o f September, 19 13 , which gives the figures as 
they would be used with only the used portion o f the 
North Arlington borough included in the computation.
~ he computation is made up entirely upon the basis 
o f the statement o f the company above referred to, but 
there is a very marked difference between the mileage 
given for North Arlington borough and that which was 
used by the State Board in the apportionment o f tax  as 
originally levied. This difference is, undoubtedly, due 
to the fact that the company, in its statement, does not 
include the length o f line constructed in North A rling-
ton borough, and which has never been used for carry-
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ing water, although laid in the streets, and which item 
would practically account for the difference in measure-
ment.

Umder the statements of collectors the apportionment 
of franchise tax  is based upon the value o f the property 
in, unaer or upon the streets and highways without 
regard to whether such property may or may not be 
used after the pipes are laid in the streets, and the de-
fendant in its apportionment o f the franchise tax used 
as a factor for such apportionment all o f the property 
of the company in, under or upon the streets and high-
ways, just as franchise taxes on capital stock are based 
upon the rigiht of a corporation to exist as such rather 
than upon the use o f that franchise to do business.

The attention of the court is called to the fact that 
a change in the table as to the mileage would result 
in a change o f apportionment o f the amount to be 
collected by the collectors in the various districts o f the 
franchise tax, as certified to them: by the State Board, 
and while it is admitted by the State Board that the 
figures were not correct as to the mileage because of the 
erroneous estimate made by the Board on the reports 
of the local assessors, not included in the return made 
by the company, yet, nevertheless, a change in such tax 
by the Court at this time, merely because o f such 
erroneous estimated mileage, will result in a change in 
the apportionment o f the tax to the various taxing 
districts, and as Sec. 6 o f the Act of 1903 (p. 225, C. 
S. 5300') provides that no change in the apportion-
ment of the franchise tax shall be made after the ap-
portionment by the State Board of Assessors, afore-
said, except by and with the consent in writing o f the 
assessors of the taxing district, whose proportion o f 
the franchise tax would be reduced by such change, 
that such change in the tax should not now be made 
especially as the prosecutor should have made a proper 
report to the Board in the first instance. The prose-
cutor herein failed to obtain from the assessors of

6
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the taxin g districts consents to the change o f the ap-
portionment o f the tax  o f 19 14 , and, therefore, it 
is the contention o f the State Board o f Assessors, 
now the State Board of T axes and Assessment, that 
the Court has not before it the jurisdictional authority 
to change the computation o f the mileage and conse-
quent tax  and the apportionment o f it, and that, there-
fore, the opinion o f the Supreme Court should be 
affirmed and the tax  sustained as now assessed.

The Court below in affirm ing the assessment said in 
the opinion (R ., p. 89, line 2 1 )  as fo llow s: “ It  does
appear from  the testimony that only 4,700 feet o f 
pipe are in the streets o f N orth Arlington instead o f 
1 .5 7 9  miles, as found by the assessors. This, i f  true, 
will result in a change o f apportionment, but cannot 
effect the amount as assessed against the prosecutor. 
The apportionment affects the municipalities and not 

the prosecutor.”
Therefore, there is no reason for setting aside the 

assessment because o f any error in the mileage in North 
Arlington, and as that error would only affect the ap-
portionment, and the apportionment may not be changed 
without the consent o f the taxin g  district, no change 
should be directed in this respect by the court on the 
record before it.

F R A N C I S  H . M c G E E , 
H E R B E R T  B O G G S,

Assistant Attorney-General.
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A P P E N D IX .

I.

Assessment as actually made and now under rev iew :

Total gross re c e ip ts ,....................................... $ 19 2 ,29 6 .7 7

. Total length o f l i n e , .......................................  6.629 Miles
Add— Bayonne City, ............ .......................  4.000 “
Add— N. Arlington Borough, . . . . . . . .  1 .5 7 9  “

12 .208  “

Line on s t r e e ts , ............ . ..............'£ . ^g0  «
Add— Bayonne City,  ........................  4.000 “
Add— N. Arlington Borough, . . . ............. 1 .5 7 9  “

6.369 g
T axable gross receipts:

6.369

- o f $ 19 2 ,29 6 .7 7  =  $ 10 0 ,32 2 .5 9

T a x  at 2 % , .................. . . . . . : . . . . . .  $2 ,0 0 6 .4 518

Bayonne, ............ $ 1 ,3 8 9 .6 1
Kearny, ................. ..................... j  19 .40

N. Arlington Borough, . . . .  497.44

*--------- *—  $2,006.45

II.

Memorandum showing assessment and apportion-
ment based upon table given on page 37  o f the Record, 
based on double piping where it exists and not merely 
on the length o f line in September, 19 13 ,  and which 
method is claimed by defendants to be inaccurate.
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Gross receipts fo r the year ending De-
cember 3 1s t , 19 13 ,  ...................... ..............  $ 1^ 2 ,29 6 .77

Length of whole lin e ,............................... I Io’o°° ! ! ’
Length of line on streets and highways,

. Taxable Gross Receipts. 

of $192,296.77 =
110 ,0 0 0

T a x  at the rate of two per centum, . . . .

28,870

28,870 ft.

$50 ,469 .16

$1,0 0 9 .38

Apportionment of Tax.

Length of Line
Taxing District. on Streets. Apportionment.
Bayonne C ity , ................. 2 2 ,17 0  feet $775-i2
Kearny Town, ..............  2,000  ̂ 69.93
N. Arlington Borough, 4>7°°

28,870 $1,0 0 9 .38




