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Between
J. E d w a r d  F a r n u m  and G e o r g e  

L. F a r n u m ,  as Administrators de 
bonis non with the W ill annex­
ed of Paul Farnum, deceased; J . 
E d w a r d  F a r n u m  and G e o r g e  
L. F a r n u m ,  as Administrators 
de bonis non with the W ill an­
nexed of James Edward Farnum, 
and as Administrators de bonis 
non of George W. Farnum, de­
ceased,

Complainants-Respondents,
vs.

T h e  P e n n s y l v a n i a  C o m p a n y  for 
Insurances on Lives and Grant­
ing Annuities, as Trustees of 
the Trust Fund of $100,000.00 
with appreciations and accumu­
lations thereon, under the Trust 
created under the last W ill and 
Testament of Paul Farnum, de­
ceased ; T h e  P e n n s y l v a n i a  C o m ­
p a n y  for Insurances on Lives 
and Granting Annuities, as Exe­
cutor and Trustee under the 
last W ill and Testament and 
Codicils thereto of S a r a h  E. 
( F a r n u m ) B a t t e r s o n , deceased, 
a n d  F l o r e n c e  M . M o b e r l y ,

\

On A p p e a l  
from

Chancery. 
Sat below: 
Walker C. 

Backes, Y. C.

Defendants-Appellants.
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Paul Farnufti, who died in the Township of

New Jassy StefeUbi»?
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Willingborough, County of Burlington and State 
of New Jersey in October, 1859, left a last Will 
and Testament dated May 28, 1856, and a codicil 
(unimportant in this proceeding) which were 
July proved on October 31, 1859, before the Surro­
gate of the County of Burlington. (State of Case
pp. 8, 18.)

The pertinent paragraph of his w ill is as fol­
lows:

“In addition to the House and lot of land 
in Arch Street Philadelphia in the hands of 
a trustee for the use of my daughter Sarah 
E. Farnum, I give and bequeath unto the 
Pennsylvania Company for insurance on lives 
and granting annuities located in the City 
of Philadelphia Pa. one hundred thousand 
dollars in bonds or stocks, my said daughters 
choice of such as I may die possessed (Ex­
cept Bank Stock which I divide between my 
sons) in trust nevertheless for the use of my 

20  said daughter Sarah E. Farnum, the interest or 
dividends arising therefrom to be paid by 
the said Company to the sole order of my said 
daughter semi-annually during the term of 
her natural life, and not be liable for the 
debts nor affected by the extravagance or 
misfortunes of any husband she may marry. 
A n d  a t  th e  d e a th  o f  m y  s a id  d a u g h te r  th e  
p r in c ip a l  s u m  a n d  su c h  i n t e r e s t  a s  m a y  h a v e  
a c c u m u la te d  a n d  n o t  p a id ,  m y  m in d  a n d  w i l l  
i s ,  a n d  I  d i r e c t  s a id  C o m p a n y  o r  t r u s te e s  to  
p a y  o v e r  to  su c h  p e r s o n  o r  p e r s o n s  a s  m y  

3 0  s a id  d a u g h te r  b y  a n y  in s t r u m e n t  o f  w r i t in g  
in  th e  n a tu r e  o f  a  W i l l  e x e c u te d  u n d e r  h e r  
h a n d  a n d  s e a l  in  th e  p r e s e n c e  o f  tw o  o r  m o re  
s u b s c r ib in g  w i tn e s s e s  s h a ll  d i r e c t  l im i t  a n d  
a p p o in t ,  o r  d e s ig n a te .  My will and design 
is that the house and lot in Arch Street shall 
pass in like manner to such person or persons 
as she may designate (provided however that 
I give the said Company my said trustee to 
change any of the securities deposited with 
them whenever they may think proper during 
the life time of my aforesaid daiighter.”
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In 1866, seven years after her father’s death 
and ten years after his w ill was made Sarah E 
Farnum became the wife of Herman G. Batterson, 
who died in 1902 (p. 10).

On or about June 27, 1915, said Sarah E. 
(Farnum) Batterson died, leaving no issue (p.
10). She left a last W ill and Testament dated 
February 2, 1912, a first codicil dated April 23,
1913, and a second codicil dated October 15, 1914, 
all of which were admitted to probate by the 10  
Deputy Register for the Probate of W ills &c., 
in and for the City and County of Philadelphia 
on July 15, 1915 (pp. 10, 25).

Respondents, who are the legal representatives 
of Paul Farnum, the donor of the power, as well 
as of George W. Farnum and James Edward 
Farnum, the residuary legatees under the W ill of 
Paul Farnum, (pp. 8, 11, 13) filed their bill in 
the Court of Chancery seeking an accounting of 2() 
said fund of $100,000 held under the trust created 
in the Paul Farnum W ill, and a construction of 
said Will, so that it might be determined whether 
or not the said bequest of $100,000 passed to the 
executor and trustee of the last W ill and codicils 
of Mrs. Batterson, or whether the said bequest 
fell into and became part of the residuary estate 
of Paul Farnum; and a decree that said fund be 
paid to them.

Respondents claim that Mrs. Batterson did not gy  
exercise the power of appointment bestowed on 
her in the w ill of her father.

In her w ill dated February 2, 1912, in para­
graph 73, (p. 37) she uses the following language 
in disposing of her residue:

“One-half of all the rest, residue and re­
mainder of my estate, real, personal and 
mixed, including that over which I have or 
may have a power of appointment, * 
and the remaining one-half of said rest, n>



residue and remainder I give, devise and be­
queath to the following named societies, per­
sons, institutions and corporations in the 
proportion mentioned, viz.”

In the first Codicil of April 23, 1913, in para­
graph 12 (p. 41) she makes certain modifications 
of the residuary clause of her Will, which are not 
material on this argument.

In the second Codicil dated October 15, 1914, 
1 © in paragraph 9 (p. 44) she revokes all the pro­

visions of the residuary clause of her W ill, in­
cluding necessarily her reference to the power of 
appointment, and also all the provisions of para­
graph 12 in the first Codicil in the following 
language :

“I hereby revoke all the provisions of item 
Seventy-three ih my Said will and all the 
bequests therein contained and I also revoke 
all the provisions of Item Twelve in said 

2 0  first Codicil to my said w ill and all the be­
quests therein contained.”

She then disposes of the residue (p, 45) in 
several paragraphs, viz ‘

“13. Out of the rest, residue and remainder 
of my estate, I give and bequeath unto 
(naming beneficiaries and amounts).

“14, I give and bequeath one-fourth of said 
rest, residue and remainder of my estate unto 
(naming beneficiary).

3 0  “15. I give and bequeath one-fourth of
said rest, residue and remainder of my estate 
unto (naming beneficiary) »

“16. Whereas * * * I  now give and
bequeath unto (naming beneficiary) the sum 
of Five Thousand dollars absolutely, for the 
use of said Church, said sum to be paid out of 
my residuary estate.

“17. Out of said residue and remainder 
of my estate I give and bequeath unto 
(naming beneficiaries and amounts).

“18, All the rest, residue and remainder of
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my estate remaining, I give bequeath and de­
vice unto Miss Florence M. Moberly, who lives 
with me, absolutely.” '

It thus appears that if the express revocation 
by Mrs. Batterson of her reference to the power 
of appointment is to be wholly disregarded, as 
is contended by the appellants, then the residue of 
the estate, including the trust fund, w ill go to 
Mrs. Batterson’s companion or attendant, Florence
M. Moberly and her nearest blood relatives will l o  
be disinherited.

Soon after the death of Paul Farnum on April 
12, 1860, the trust fund of $100,000 was turned 
over to The Pennsylvania Company as Trustee 
(p. 107). The cash and securities constituting 
the trust fund at that time are disclosed in the 
account of the Trustee produced on the final 
hearing of this cause (p. 107) in which it charged 
itself as follow s: 20

“With securities and cash received from 
the Executors of the Estate of Paul Farnum, 
deceased, composing the $100,000 fund to be 
held in Trust in accordance with the pro­
visions in the W ill of the Testator, and the 
Income thereof paid to Sarah E. Farnum 
(now Batterson) during life, as follows, viz:

440 shs. Morris Canal &
Banking Co., preferred stock 
at 109% ..................................

12.000 Morris Canal &
Banking Co., 1st Mtge. 6%
Coupon Bonds at 89^2

12.000 Delaware R. R. 6%
Coupon Bonds (guaranteed 
by Phila. & Baltimore R. R.
Company) at 87 .................

Cash ......................................

48,290

s o
10,740

10,440
30,530 100,000”

This account shows that on July 1, 1875, the 
Delaware Railway six per cent, bonds were solfl 
for $12,000. a profit of $1560 (p. 108) that ou 4<)
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April 1, 1876 the Morris Canal & Banking Com­
pany first mortgage six per cent, bonds were sold 
for $12,000, a profit of $1260 (p. 108) and that 
on March 9th and April 11, 1911, the 440 shares 
of the Morris Canal & Banking Company pre­
ferred stock were sold for $74,894.50, a profit of 
$26,604.50 (p. 108). The aggregate of these gains 
is $29,404.50; the principal fund according to this 
account is $128,873.69 (p. 121). The supplemental 

l o  account shows the principal to be $127,402.09.
It is obvious that substantially the entire 

accretion to the fund came from the stocks and 
bonds mentioned above.

The personal estate of Mrs. Batterson as in­
ventoried, with a small item not inventoried, but 
admitted, of $85.07 amounted to $381,130.66 (pp. 
93, 97). It is apparent that this is adequate to 
pay the general and specific legacies bequeathed 

ao  by her without resorting to anything claimed by 
nppellants to belong to residuary estate.

In her original w ill (p. 25) in which she re­
ferred to the power of appointment (p. 37) Mrs. 
Batterson gave (not including jewelry in para­
graph 68 inventoried at $2,752.75) absolute pe­
cuniary legacies amounting to $339,250 and then 
disposed of the residue to various legatees (p. 37).

By her first codicil she made some modifications 
which are of no moment in this case (p. 38).

30 By her second codicil (p. 42) she explicitly 
revoked the provisions relating to the exercise 
of her power of appointment (par. 9, p. 44) and 
made some decided changes in her disposition of 
her estate. She reduced the absolute pecuniary 
legacies to $294,250., revoked a legacy of $50,000 
to Lydia Tiffany and gave her a life estate therein 
(par. 7, p. 44) making with the gift of $10,000 to 
Rev. S. M. Griswold, reduced to a life estate in the 
earlier codicil, (par. 7, p. 39). $60,000 which upon

40
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the termination of the life estates fell into the 
residue, out of which residue there was a  pro­
vision for certain small money legacies aggregat­
ing $G600.

The preliminary account of the Executor of 
Mrs. Batterson’s estate which was produced show­
ed a total of assets of $381,130.66 (p. 97) and a 
number of disbursements (including an item for 
collateral inheritance tax of $17,049.82) amount­
ing to $20,375.19, leaving a balance of $360,755.47 ^  
(p. 100). To this balance there should be added 
the income of the estate for one year which we 
estimate from the account (where the income lor 
a little over seven months is shown as $10,359.29 
pp. 102, 3, 4) to be $18,043.58.

In addition to the cash and securities which 
nave been inventoried Mrs. Batterson’s estate 
will be entitled, when the decree of the Chancellor 
in this cause is carried into effect, to a one-fourth 2 > 
share of the trust fund of $100,000. now increased 
to over $128,000. (p. 121). Owing to her failure 
to exercise the power of appointment the princi­
pal of this trust estate w ill pass as the residuary 
estate of Paul Farnum to the estates of his two 
sons, George W. Farnum and J. Edward Farnum 
(p. 21). Under the law of the State as laid down 

in Clemc t  v. C reve ling , 83 N. J. Eq. 318, the interest 
of the remaindermen in this fund became vested 
at the death of Paul Farnum, subject to the life ,{i> 
estate of Mrs. Batterson and subject to being 
divested by her exercising the power of appoint­
ment. It follows that the fund is distributable by 
tiie administrators with the will annexed of Paul 
Farnum to the legal representatives of the resid­
uary legatees, to be distributed by them in one 
instance to the next of kin of George W. Farnum 
and in the other to the legatees under the will of 
Janies Edward Farnum. As George W. Farnum 
died intestate and unmarried (pp. 11, 12, 72), his 4 }
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property went in equal shares to his brother J. 
Edward Famum and his sister Sarah E. Batter- 
son and his share of said fund is now divided 
equally between their estates. Her estate w ill 
therefore necessarily be increased by more than 
$30,000. from this source.

She had. thus a net estate of $360,755.47 
Plus one year’s income of 18,043.48 
Plus at least 30,000.00

more representing her interest in 
the $100,000 fund on her failure 
to appoint, in all a grand total 
of

$408,799.05

of her own personal estate, much more than 
enough to answer all the purposes of the W ill 

_ 0 and Codicils.
We may assume that when Mrs. Batterson 

made her w ill and the codicils she contemplated 
the possibility of her estate increasing in value 
in two ways, first, by an appreciation in the value 
of the securities, and secondly, by accumulations 
of income in excess of her living expenses. The 
income of her own estate was approximately 
$18,000 and the income from the trust fund about 
$6,400 a year. In the words of the Vice Chan- 

3 0  cellor “There is no evidence to show how old she 
was or her condition of health, and although it 
appears that she died shortly after the execution 
of the last codicil, there is nothing in the case 
from which it can be assumed that she anticipated 
an early demise.”

It is reasonable, therefore, to assume that she 
contemplated ordinary longevity and the possi­
bility of her estate increasing in value.

40
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Argument.
Counsel of complainants-respondents submit 

their discussion of the points of law and facts 
involved in this cause under the following heads:

First.

The law of the Domicile of the donor of the 
power controls both as to the validity of the execu- 
tion of the power and its interpretation. (Page 
11. )

Second.

Under the Law of New Jersey a general resi­
duary clause does not carry property subject to a 
power of appointment. (Page 20.)

Third.

The intent to exercise a power must clearly ap- 2 0  
pear on the face of the will or other instrument. 
(Page 25.)

Fourth.

The burden of proof as to whether the Donee of 
a power intended to execute it rests upon the 
party asserting execution. (Page 27.)

Fifth.

The proffered evidence of declarations by or 
conversations with the Donee of the power was 
properly rejected by the Court below. (Page 29.)

(a) The instructions by a testator to the 
scrivener who prepares the will are inadmis­
sible to explain the intent of the testator where 
there is no latent ambiguity.

(b) Evidence to show or tending to show that 
the scrivener made a mistake either of fact or 
of law is inadmissible.

40
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Sixth.

In cases like the present, where the question re­
lates to the exercise of a power of appointment, 
extrinsic evidence of the condition of the personal 
estate of the Donee of the power is inadmissible. 
(Page 37.)

Seventh.

10 Where the words in a will admit of a clear and 
sensible interpretation, extrinsic circumstances 
are inadmissible to prove that a different meaning 
was intended. (Page 40.)

Eighth.

Words in a will are to be taken in their natural 
sense unless the meaning of the context is thus 
rendered unreasonable. (Page 43.)

20 Ninth.
Where there is no ambiguity or incongruity ex­

trinsic evidence is inadmissible to change the pri­
mary meaning of the words used in a will where 
the words admit of a sensible interpretation. 
(Page 45.)

Tenth.
Where a testator has failed to exercise the 

power of appointment a Court of Equity has no
80 P<>wer execute it for him. (Page 47.)

Eleventh.

A power of appointment exercised by will may 
be revoked by a subsequent will. (Page 49.)

Twelfth.

The accretions to the $100,000 fund represent­
ing the increase in value of the bonds and stocks 
composing the fund, become a part of the cor­
pus and pass with it. (Page 50.)40
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(a) The profit arising from the sale of secur­
ities held by a trustee with direction to pay the 
income to a life tenant and the principal to a 
remainderman is an appreciation of the princi­
pal fund—an increase of the corpus and belongs 
to the remainderman and not to the life tenant.

(b) All the evidence tends to show that the 
increase belongs to the corpus.

First. 10
TJie law of the Domicile of the Donor of 
the power controls both as to the 
validity of the execution of the power 
and its interpretation.
At the creation of the trust in the present case 

the donor of the power was a resident of New 
Jersey. So was the donee. Under the New Jer­
sey law the will in question is not sufficient to 
pass the appointed property. The fund which was 20 
the subject of the power is held by trustees, who 
must account for it to the New Jersey Court.
The law of the State of New Jersey, the domicile 
of the donor, applies as to the validity of 
the execution of the power and its interpretation.

In his opinion in the court below, Vice Chancel­
lor Backes finds:

“The donor, at the time of the creation of 
the power, was a resident of New Jersey. So 
was the donee. The power was created and 
exists by virtue of the laws of this state 
and it is settled law that the exercise of 
powers conferred by will is controlled by the 
law of the testator’s domicile, both as to the 
execution of the power and the interpretation 
of it. Rosenbaum v. Garrett, 57 N. J. Eq.,
186; Bingham’s Appeal, 64 Pa. St., 345; 
Bewail v. Wilmer, 132 Mass., 131; Tudor v.
Vail, 195 Mass., 18; Cotting v. De Sartiges,
17 R. I. 668; 16 L. R. A., 367; Lane v. Lane,
64 L. R, A., 849; In re Philbrick, 209 N. Y. 4 0
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585; Prince De Bearn v. Winans, 111 Md. 
434; Rhode Island Hospital Trust Co. v. 
Dunnell, 83 AtL, 858: The selection of a 
foreign trustee and possession of the fund 
outside of the state, does not affect the rule, 
for the reason that the property belongs to 
the estate of a testator domiciled here, and 
is to be administered according to our laws 
under the supervision of our courts, to which 
the trustee is amenable.”

lO In Rosenbaum vs. Garrett 57 N. J. Eq., 186 at 
191, Vice Chancellor Reed says:

“The exercise of powers conferred by testa­
tor is controlled by the law of the testator’s 
domicile both as to the execution of the power 
and the interpretation of it. Bing. App. Cas., 
64 Pa. St., 345; Setoall vs. Wilmer, 132 Mass., 
131; Tatnall vs. Hankey, 2 Moo. P. C. 342.”

In Sewall vs. Wilmer, 132 Mass., 131, the donor, 
a resident of Massachusetts, gave a power of 

20 appointment to his daughter, a resident of Mary­
land. She made a general residuary clause, which 
under the Massachusetts law was effective to 
pass the appointed property. Under the Mary­
land law this clause would not operate as to the 
appointed property. It was held that the Mass­
achusetts law controlled and that the power was 
exercised. The distinguished jurist who speaks 
for the Court says (p. 136) :

“It is true that as to personal property 
30 at least the construction and effect of a will 

and the distribution thereby made of the tes­
tator’s estate are to be governed by the law 
of his domicile. * * * But the property of 
which Mrs. Wilmer had a power of appoint­
ment is not her property but the property 
of her father; and the instrument executed 
by her takes effect not as a disposition of 
her own property but as an appointment of 
property of her father Under the power con­
ferred upon her by his will. The domicile 
of the testator whose property is in ques-

40
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tion is therefore the domicile of the father.
The property is held by trustees residing and 
appointed in Massachusetts and must be dis­
tributed here and the trustees cannot be com­
pelled to account for it in Maryland or in 
any other State even if they should be per­
sonally found there. * * *

“As the property which Mrs. Wilmer has 
the power to dispose of is the property of a 
person domiciled here, is here held by trustees 
who can only be compelled to account for and 
distribute it here, and is part of her share 
of her father's estate, the other part of which 
clearly intended in her will, she has derived 
from the same source and as no testamentary 
form is requisite to her execution of the power 
she must be presumed to have intended that 
her will should have the effect by way of 
appointment attributed to it by the law of 
the only place in which it could be made 
operative as such and by the court upon 
which the duty of expounding it devolves.”

Bewail v. Wilmer has been frequently approved, 20 
recently in Tudor v. Vail, 195 Mass. 18, and 
Walker v. Mansfield 221 Mass, 600 at 603, 109
N. E., 647 at 648.

In Re Philbrick, 209 N. Y., 585, 103 N. E. 315 
(Nov. 1913) the donor of the power, a resident 
of New York, gave a power of appointment to 
his daughter, who became a resident of Italy. On 
a visit to New York she executed a will not re­
ferring specifically to the power of appointment.
It was held that the law of New York, the donor's 30 
domicile, applied and that the general residuary 
clause was effective to pass the appointed prop­
erty. The Court says at page 316:

“We * * * prefer to put our decision
squarely on the ground that the construction 
and effect of the will of Madame Franchetti, 
in so far as it involved an exercise of the 
power of appointment conferred by the will 
of her father is governed by the law of

40
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this state, the domicile of the donor of the 
power and the situs of the property. We 
adopt the rule applied in Massachusetts 
and concur in the reasoning of Chief Justice 
Gray in support of it in Sewall v. Wilmer, 
132 Mass. 131.”

See also
31 Cyc. 1135;
22 Am. and Eng. Ency. 2nd Ed. 1372; 
64 L. R. A. note at 892;
Rorer on Interstate Law 289 note; 
Dicey on Conflict of Law (Am. Edition);

1891, 710 Am. Notes;
Page on Wills 1901, Section 39.

An interesting contention was made below in 
behalf of appellants that the law of Pennsylvania 
controls because it was the intention of Paul 
Farnum, the donor of the power, that it should 
do so.

Supporting this contention it was argued that 
the method of execution of the power was in con­
formity with the law of Pennsylvania and not 
that of New Jersey.

Paul Farnum provided for the payment of the 
trust fund after his daughter’s death:

“To such person or persons as my said 
daughter by any instrument of writing in the 
nature of a will executed under her hand 

SO and seal in the presence of two or more sub­
scribing witnesses shall direct” &c.

Singularly enough, the law of Pennsylvania 
under the Act of April 8, 1833, requires that a 
will shall be proved by two or more competent 
witnesses; subscribing witnesses were not requir­
ed in that State. Carson’s Appeal 59 Pa. St. 493.

Paul Farnum’s will bears date May 28, 1856, 
and a few years before, in March, 1851, an Act
was passed in this State under which two sub- 

4 0

10
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scribing witnesses are necessary. Evidently Mr. 
Farnum bad this in mind and his direction as 
to the method of the exercise of the power is 
strictly in accordance with the law of New Jersey 
at that time and exceeds the requirements of 
the law of Pennsylvania.

In further support of this contention it was 
stated “His daughter Sarah E. Farnum married 
Batterson and lived in Pennsylvania.” Yes, but 
when? It is true that she married Herman G. 10 
Batterson, but the admitted fact is that she did 
this in 1866, seven years after her father’s death, 
and there is nothing to indicate that her father, 
when he made his will ten years before, knew 
whom she was to marry, or where her husband 
might happen to live, nor is there evidence that 
she was then a non-resident of New Jersey, or 
that she ever made or contemplated making her 
residence in Pennsylvania until long after her ^ 
marriage.

Pursuing this argument, the statement was 
made that a creditor of the husband in Pennsyl­
vania could not seize the fund provided by Paul 
Farnum for his daughter or its income for 
the debt of the husband. If this was the law of 
Pennsylvania at the time and the testator had 
that law in contemplation, it is strange that the 
safeguarding clause was placed in his will. It 
was unnecessary. # ^

It was further insisted that in New Jersey, 
where Paul Farnum and presumably his daugh­
ter lived, a creditor of the husband could seize 
the estate for debt; this, if accurate, would be a 
strong reason for the insertion of the safeguard­
ing clause. We find, however, that shortly before 
this will was drawn, in March, 1852, under the 
Act for the better securing of the property of 
married women it became lawful for any mar­
ried female to receive by gift, grant, devise or 40
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bequest, and hold to her sole and separate use, 
as if she were a single female, real and personal 
property, and the rents, issues and profits there­
of, and that the same should not be subject to 
the disposal of her husband nor be liable to his 
debts. Prior to the enactment of this statute, it 
was a common thing for prudent testators to em­
ploy a clause, similar in character to that in the 
Farnum will, then absolutely necessary to pro- 

10 tect the wife. An example of this is the will be­
fore the court in Okill vs. Campbell, 4 N. J. Eq.
13.

But it is a matter of common professional ob­
servation that for many years after the passage 
of the Married Woman’s Act of 1852 and even 
after the courts (about the time of Paul Far­
mings death) had settled the rights of the wife 
to the property and income given to her, it was 

^ the frequent practice of parental testators in 
New Jersey to provide in their wills that prop­
erty given to their daughters should not be under 
the control or subject to the debts of their hus­
bands. When Paul Farnum made his will in 
1856, no prudent lawyer or prudent father in 
this State would have made a gift of this char­
acter without safeguarding it against the debts 
of a future husband, in substantially the same 
manner as he did.

ao It was claimed also on the part of appellants 
that the references by Paul Farnum, in his will, 
to the house and lot of land on Arch Street, 
Philadelphia, indicate that he had in mind real 
estate under the control of the laws of Pennsyl­
vania and it was urged that this was an addi­
tional reason for concluding that his intention 
was that the power of appointment should be 
controlled by the law of that State.

We submit that the inference to be drawn from 
40 the statements made by Paul Farnum concern-
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ing the Philadelphia property and the tenor and 
sequence of such statements is that it was his 
purpose to assimilate the devolution of the real 
property to that of the personal property em­
braced in the clause under discussion.

It was also claimed by appellants that Paul 
Farnum had stated in his will that prior to the 
making of it in 1856 he had given a house and 
lot of land on Arch Street, Philadelphia, to a 
trustee for the use of his daughter, then Sarah 10 
E. Farnum, and in other instances reference was 
made to this as Paul Farnum’s gift and as a 
“dwelling house for his daughter’s use.”

The language of the testator in the second para­
graph of his will is th is:

“In addition to the house and lot of land 
on Arch Street, Philadelphia, in the hands 
of a trustee for the use of my daughter, 
Sarah E. Farnum, I give and bequeath,” &c.,

and at the end of the paragraph,
“My will and design is that the house and 
lot on Arch Street shall pass in like manner 
to such person or persons as she may desig­
nate.”

There is nothing in the will and nothing before 
the Court to warrant the statement that Paul 
Farnum had given the Arch Street property to 
his daughter. As a matter of fact it was con­
veyed to John Farnum, a brother of Paul, by one so  
Michael Kates in 1840, and was conveyed by 
John Farnum to the daughter in fee in 1860 when 
she became thirty years of age. Apparently Paul 
Farnum’s reference to this real estate in his will 
was the mere expression of a wish.

Great stress is laid on the fact that Paul Far­
num made a Company resident in Pennsylvania 
the trustee to handle the securities making up 
the trust fund, and that such trustee could or

4 0
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did take the securities into the State of Pennsyl­
vania.

This seems a mere incident of a not unusual 
character and is in no wise indicative of any in­
tention on the part of Paul Farnum to subject 
the fund to the law of Pennsylvania. (Koelier’s 
N. J. Probate Law, 294; Bell v. White, 76 N, J. 
Eq., 49). Non-resident executors and trustees 
are frequently appointed, and while their duties 

lO jnay in part be performed out of the State they 
must account in the Courts of this State and in 
recent years they are required to file with the 
Surrogate or Register a duly executed instru­
ment making said Surrogate or Register, his or 
its attorney, upon whom process may be served. 
Such executor or trustee is clothed with author­
ity by our courts and laws and is answerable to 
our courts. The fact that the property may be 
handled outside the State in nowise affects the 

2 trustee’s responsibility to the authorities of this 
State.

It may be conceded that in some of the cases 
cited by us the trustee is native to the same state 
as the donor of the property, and that in some 
cases the property was actually within the physi­
cal confines of the state, but this is not the basis 
of the rule that the law of the domicile of the 
donor should control; and even if it had been, a 

^ trustee receiving authority through our courts 
and holding property for which it is responsible 
to our courts, would for all purposes, in the eye 
of the law, be the same as though actually resi­
dent and holding assets within the State.

In this connection see the cases cited by Vice 
Chancellor Backes in the extract from his opin­
ion above quoted.

In Gotting vs. De Sartiges, 17 R. I. 669; 16 L.
R. A., 367; 24 Atl. Rep., 530 we find this state- 

40 ment:
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“The property in dispute being personal 
property, which, strictly speaking, has no 
situs, the question must be decided either by 
the law of New York, the domicile of the 
donee of the power, or of this State, the 
domicile of the donor. The will is a Rhode 
Island will. It disposes of property belong­
ing to a resident of Rhode Island. The trus­
tee under the will is, in effect, a Rhode Is­
land trustee, and jurisdiction over the trus­
tee and the fund is here. The fund in ques­
tion belonged to Mrs. Bourne, and never be- 
longed to Mr. Rice. True, he had the in­
come from it for life, and power to dispose 
of it at death,—practically the dominion of 
an owner,—and yet it was not his.

“The fund, then, being a Rhode Island 
fund, disposable under a Rhode Island will, 
it follows, naturally and necessarily, thal 
the fact of its disposition must be determined 
by Rhode Island law. The question is not 
what interest is to be imputed to the will of 
Mr. Rice, but what interest is to be imputed 20 
to the will of Mrs. Bourne. She authorized 
a disposition of her property by an appoint­
ment, and it is under her will that the ques­
tion arises whether an appointment has been 
made. Her will is to be adjudged by the 
law of her domicile. So far as assumptions 
of intent may be made, it is to be presumed 
she intended the appointment to be made 
according to the law of her domicile, and not 
by the law of New York or England, or any 
other place where the donee of the power 
might happen to live. It is not the fact 
of Mrs. Bourne’s ownership of the property 
which points to the law of this State as the 
criterion, but the fact that her will is the 
controlling instrument in the disposition of 
the property.”

40
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SECOND.
Under the Law of New Jersey a General 

Residuary Clause does not carry prop­
erty subject to a power of appoint­
ment.

We have already shown that the law of this 
State controls both as to the validity of the execu- 

lo tion of the power and its interpretation. I t fol­
lows that the Statute of Pennsylvania enacted in 
1879 and offered in evidence on the part of the 
defendants, has no application. An Act of Par­
liament somewhat similar in character was pass­
ed in England some years ago and in a number 
of the United States; but in New Jersey the rule 
of the common law has always prevailed as in­
dicated in the adjudications of our Courts. Un­
der the common law and the settled law of this 

20  State for nearly a century a gift of the residue 
of an estate does not carry property subject to a 
power of appointment.

“It wTas well settled at common law, and 
is held in most of the United States in the 
absence of a statute, that a power of appoint­
ment or disposition is not executed by a gen­
eral devise or bequest of all the testator’s 
estate, real or personal, or by a general resi­
duary devise or bequest containing no refer­
ence to the power or to the subject matter 

30 thereof, in the absence of a plainly mani­
fested intention to the contrary.”

31 Cyc. 1126 and notes 79 and 80 in 
which many English cases are cited.

See also Sugden on Powers (8th Ed. London 
1861) p. 312; Farwell on Powers (2nd Ed. Lon­
don 1893), p. 227; Powell on Powers, (2nd Ed. 
London 1799), p. 118.

In an early case in our Supreme Court, Den 
40 - vs. Crawford, 8 N. J. L., (90), 109, the will of 

Fenwick Lyell giving “all my estate, both real
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and personal wherever it may be found”, was 
under consideration by Chief Justice Ewing and 
Mr. Justice Ford. This was held to be no execu­
tion of the power given to Fenwick in the will 
of his mother Eleanor Lyell. Mr. Justice Ford 
calls attention to the fact that Fenwick demised 
what he called his real estate; “whereas accord­
ing to my construction he had no estate or in­
terest in this remainder, and according to his 
own opinion he had none for he had parted with lp  
all of it to the defendant.”

In Wooster vs. Cooper, 59 N. J. Eq., 204, Vice 
Chancellor Grey makes this statement, fortifying 
it with several English cases:

“It seems entirely settled that a general 
devise by the donee of a power in which the 
testator refers to the property devised as his 
property will not be held to have been an 
exercise of the power.”

20
In Meeker v. Breintnall, 38 N. J. Eq., 345, Mrs. 

Breintnall, who was given an estate for life, made 
a will in which, after certain small provisions, 
she directed that the residue of her estate be di­
vided into four equal parts, two of which were 
given to her two sons. Chancellor Runyon, at 
page 355, decides:

“It is quite clear that the testatrix cannot 
be adjudged to have executed the power un­
der her father’s will, for the reason that 80 
there is no evidence whatever of her inten­
tion to do so. She had a large estate of her 
own, consisting of real and personal property 
* * * There is no reference in her will to
her father’s will or to her power thereunder, 
or even to his estate, or indeed to any source 
from which she derived her property. There 
is nothing to indicate any intention to exe­
cute the power, which is a special power of 
appointment to particular persons.”

The latest New Jersey case holding that prop-
40
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erty subject to a power of appointment did not 
pass by a general residuary clause is Ackerman 
v. Ackerman, 81 N. J. Eq., 437. In this instance 
the amount involved was very large, an elaborate 
argument was made, but no appeal was taken 
from the decree of the Chancellor.

Warren Ackerman, the donor of the power, 
gave the residue of his estate to certain relatives 
named, including his brother, Theodore J. Acker- 
man, in trust, to divide the same, etc., and on 
the death of his brother and the other parties 
named who might survive him to pay the princi­
pal of said shares so set apart for that brother 
etc., as he or she might direct by his or her duly 
executed will and testament, and in default of 
any such will to the heirs and next of kin of 
such brother and others.

The brother, Theodore J. Ackerman, died Jan- 
20  nary 18, 1911, a resident of New Haven, Connec­

ticut, leaving a will, in which he disposed of the 
residue of his property as follows:

“Fifth. All the rest and residue of my 
property of whatsoever the same may con­
sist, or wheresoever the same may be sit­
uated, I give to the New Haven Trust Com­
pany of New Haven, Connecticut, in trust, 
however, to pay over the income, &c.

“Seventh. All the rest and residue of my 
estate upon the termination of said trust, T 

30  desire to have distributed pursuant to the 
statute laws of the State of Connecticut to 
my next of kin, with the exception of my 
niece, etc.”

Vice Chancellor Lewis held that Theodore did 
not, by his will, execute the power of direction 
given him by the will of his brother, Warren 
Ackerman.

“Under the New Jersey decisions, it is 
quite clear that Theodore J. Ackerman can­
not be adjudged to have executed the power40
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under his brother Warren’s will, for the 
reason that there is no evidence whatever of 
his intention to do so, either by a reference 
in the will to the power, or to the subject of 
it, or from the fact that the will would be 
inoperative without the aid of the power, nor 
is there anything in the will from which an 
intention to execute the power can be gath­
ered.”

In Lippincott vs. Stokes, 2 Halst. Ch. 122, at 
page 151, Chancellor Halsted holds thus:

“The only safe principle, as it seems to 
me, on which this case can be decided is 
th is: Where the circumstances are so equivo­
cal as to leave the mind in doubt whether an 
execution of the power was at all intended, 
the Court should not interpose. An inten­
tion to execute the power should clearly ap­
pear.”

In Cueman vs. Broadnax, 37 N. J. Law, 508, 
this Court dealt with a power created by deed 20 
of trust or post-nuptial settlement. The lands in 
question were conveyed to a trustee to hold the 
same for the use and benefit of Mary Campbell, 
and upon the further trust to make, execute, de­
liver and acknowledge at the expense and re­
quest, in writing of the said Mary, any deed or 
deeds &c. to convey the same. Mary Campbell 
died in the lifetime of her husband, having first 
executed under her hand and seal a paper pur­
porting to be her last will and testament, in ;i l> 
which she recited (page 513) :

“Having a separate estate which is held 
in trust for me I do direct that the person 
holding in trust for me the premises upon 
which we now reside shall convey the same 
to Peter C. Bogert.”

It was held that the execution of the power 
was not defective for want of reference to the 
instrument by which it was created.
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“Reference to the instrument creating the 
power is only important as evidence of the 
intention to execute it and any words indi­
cating an intention to exercise a power will 
have that operation. The primary question 
is, did the cestui que trust intend to execute 
the power by the writing in question so that 
her estate in the premises should pass to 
and vest in her appointee? Her intention 
is clearly evinced by the words used (quot­
ing above extract). The rule is well settled 
that although in executing a power it is 
regular to refer to it expressly and usual to 
recite it, yet it is not necessary to do this 
if the act shows that the donee had in view 
the subject matter of the power.”

The power was held in this instance to have 
been exercised, but it will be noted that in the 
will exercising the power there is a definite ref­
erence to the separate estate held in trust for the 
testatrix; and the language of the Court clearly 

20  implies that the intention to execute the power 
must appear in the writing in which the power 
is attempted to have been exercised; that while 
it is regular to refer to the power expressly and 
usual to recite it, this may be omitted if the act 
(that is, the will or other instrument) shows 
that the donee had in view the subject matter of 
the power.

In Munson vs. Berdan, 35 N. J. E., 376, the 
donee of the power was given $14,000 for life, 
and to appoint the same among the donor’s lega­
tees by will. In her will the donee gave to the 
surviving legatees of her husband legacies group­
ed together in that instrument, aggregating 
$14,000 precisely. She referred to one of the 
legatees as “surviving legatee” and the Chancellor 
declared this an obvious reference to the will of 
the donor of the power and found other evidences 
in the donee’s will that it was her intention to 

4G execute the power of appointment.
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THIRD.
The intent to execute a power must 

clearly appear on the face of the will 
or other instrument.

“The intention to execute a power must al­
ways appear in its execution either by ex­
press terms or recitals or by necessary im­
plications.”

1©31 Cyc., 1121.
“The intent must be so clear that no other 

reasonable intent can be imputed to the will; 
if the will does not refer to the power or 
the subject of it, and if the words of the 
will may be satisfied without supposing an 
intention to execute the power, then, unless 
the intent to execute the power be clearly 
expressed, it is no execution of it.”

4 Kent, Comm. * page 335.
20

“It must not be forgotten when handling 
such a question that we are dealing with 
the property of another, and not with that 
of the donee of the power. In the donee it 
is but a trust, and those interested in the 
estate of William Bingham (the donor) have 
a right to know that the will of their tes­
tator has been actually executed as he in­
tended, by the donee of his power.”

Bingham’s Appeal, 64 Pa. Stat., 345.
“A reference to the instrument by which 

it is given is indeed not necessary to demon- 3 o 
strate the intention to execute such a power, 
but it must appear from the will that the 
intention existed.”

Meeker v. Breitnall, 38 N. J. Eq., 345.
“The intention to execute the power must 

be apparent and clear, so that the transac­
tion is not fairly susceptible of any other 
interpretation, but if it is doubtful, under 
all the circumstances, then that doubt will 
prevent it from being deemed an execution 
of the power.”

Lee v. Simpson, 134 U. S., 572. 40
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In Rhode Island Trust Co. v. Dunnell, (R. I. 
1912), 83 Atl., 853, syllabus 1, it is said:

“Where a donee of a power to dispose of 
property by will intends to execute the 
power, the intention, in the absence of any 
statute on the subject, must be so apparent 
that the instrument is not fairly susceptible 
of any other interpretation and where under 
the circumstances the intention is doubtful 

^ the doubt will prevent the instrument from 
being deemed an execution of the power.”

In Patterson v. Wilson (Md. 1885) 1 Atl. 68. 
at p. 70 the rule is clearly stated as follows:

“It has long been the settled doctrine in 
England that where the power is not re­
ferred to, the property subject to its opera­
tion must be mentioned, so as to indicate 
that the disposition was intended to affect 
it; or, in other words, the donee must do

_ such an act as to show that he has in view 2 0 the thing of which he has the power to dis­
pose. When this question has arisen in the 
construction of wills, it seems to have been 
firmly settled that a mere general devise or 
bequest, however unlimited in terms, will not 
comprehend the subject of the power, unless 
it refer to the subject, or to the power itself, 
or unless an intent to execute it becomes ap­
parent from circumstances tending to such 
a conclusion.” Low son v. Low son, 3 Brown, 
Ch., 272; Molton v. Hutchinson, 1 Atl. 558;

30 Hales v. Margerum, 3 Yes. Jr., 299.

40
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FOURTH.
The burden of proof as to whether the 

donee of a power intended to execute 
it rests upon the party assertng exe­
cution.

Under the English Wills Act, which took ef­
fect January 1st, 1838, and under the statutes 
of some States a general residuary clause has 
the effect of including property over which testa­
tor had a power of appointment unless a con­
trary intention is shown. The effect of this Act 
was to shift the burden of proof upon the person 
claiming that the power was not exercised. In 
New Jersey there is no such statute and in its 
absence the burden of proof remains upon the 
party claiming the execution of the power.

See Yol. 23, Halsbury Laws of England, page 
32, Sec. 64.

“In the case of general powers exercised 
by wills made before the 1st of January, 
1838, and not republished after that date 
and all general powers not exercised by will 
or exercised by wills not containing any gen­
eral devise or bequest in the case of special 
powers whenever and whatever manner exer­
cised it is necessary to show affirmatively an 
intention on the part of the appointor that 
the instrument shall operate as an execution 
of the power.”

The English statute of wills did not change the 
rule with regard to special powers and conse­
quently the burden of proof remains as before.

“The exercise of a special power of appoint­
ment by will is purely a question of inten­
tion, the burden of proof being upon those 
who assert affirmatively the exercise of the 
power.”

2 Halsbury’s Laws of England, Title 
“Wills”, page 622, Sec. 1218.

10

20

3 0

40
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“While the burden of proving the inten­
tion to execute a power voluntarily is upon 
the volunteer, if the person alleging the exe­
cution is a purchaser it is said that there is 
a presumption in his favor.”

23 Halsbury Laws of England, page 35, 
Sec. 68. Note B.

In 2 Jarman on Wills, 5th American Edition, 
1880, at page 280, it is said that the effect of the 
England W ills Act, 1 Victoria, Chap. 26, Sec. 27, 
is

“To reverse the old rule and to throw on 
those who deny that a general devise or be­
quest executes a general power, the burden 
of proving by what appears on the face of 
the will the testator’s intention that it shall 
not do so.”

In Patterson vs. Wilson (Md. 1885) 1 Atl., 68 
it was held that the burden of proof whether a 
power of appointment was executed, was upon 
the party claiming under the power. At page 
70 it is stated:

“And there being no evidence adduced by 
either party at the trial as to whether the 
testator had or had not any other real es­
tate upon which his devise could operates 
it was further held that the onus probandi 
rested upon him who claimed under the will 
as an effective execution of the power; and 

30 that it lay upon him to establish the nega­
tive proposition that the testator possessed 
no such property.”

Hawkins on Wills (2nd Edition 22) :
“Devises and bequests prima facie do not 

include property not the testator’s own but 
over which he has a power of disposition.”

40
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FIFTH.
T h e  proffered evidence of declarations 

by or conversations with the donee 
of the power was properly rejected by 
the court below.
Appellants sought to introduce in evidence cer­

tain declarations by and conversations with Mrs. 
Batterson, the donee of the power. This line of jq  
evidence was properly rejected by the court below.

Aside from the interesting questions, whether 
the circumstances surrounding the testatrix at 
the time of the execution of the second codicil are 
admissible in evidence, and whether the rule em­
ployed in ordinary cases for the construction of 
wills is applicable in a case where the will is 
claimed to be an exercise of a power of appoint­
ment, we submit that even under the much more 
liberal rule observed in construction cases the 20  
statements and declarations of and conversations 
with the testatrix cannot be admitted.

In the recent case of H a m m e ll vs. B a r re tt ,  79 
N. J. Equity, 96 at page 97, on a bill to charge 
real estate with the payment of money for the sup­
port of complainant, Vice-Chancellor Learning 
states the general rule as to extrinsic evidence of 
circumstances in cases for the construction of 
wills, and adds:

»0
“But statements made by the testator touch­

ing his meaning and purpose cannot be enter­
tained. That portion of the testimony will 
therefore be excluded from present considera­
tion.”

Two appeals were taken from the decree in this 
cause and in each the Court of Appeals held:

“So much of the decree as is involved in 
this appeal will be affirmed for the reasons 
stated in the opinion filed in the Court below 40  
by Vice-Chancellor Learning.” 79 N. J. Eq.
217, 218.
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We may assume that the language quoted has 
the approval of the Court of Appeals.

Z a b risk ie  vs. H u y le r ,  62 N. J. Eq. 697 (affirmed 
64 N. J. Eq. 794) was decided by Vice-Chancellor 
Stevenson on a motion to strike out the bill. He 
says on page 701:

“Nothing appears upon the face of the will 
nor is anything alleged in the bill of complaint 
of which this court can take cognizance which 

10 can change the meaning of this residuary 
clause. It may be, as would appear from the 
bill, that Mrs. Conklin misunderstood the 
meaning and legal effect of the residuary 
clause as her counsel had drawn it. She may 
have actually intended twenty years before 
her death, when she made this will, to dispose 
of her property as it is alleged she thought 
twenty years later she had disposed of it.

“The allegations in the bill in regard to the 
actual and declared purpose of Mrs. Conklin, 

_ her instructions to her counsel with reference 
to the drafting of her will and her belief in 
regard to the legal effect of her will as drawn 
must be excluded from consideration.”

See also
Cleveland vs. Carson, 37 N. J, Eq. 377 ;
B u rn e t vs. B u rn e t, 30 N. J. Eq., 595 at 

598.

In C riscom  vs. Evens, 40 N. J. L. 402, which in­
volved the construction of a will, it appeared that 

30  the testator owned a tract of land near Crop well, 
consisting of two parcels adjoining each other, and 
the question was whether he intended to include 
both tracts in a devise of “all that my farm and 
plantation near Cropwell, conveyed to me by the 
heirs of my deceased wife, and where my son, 
Thomas Evens, now resides.”

It was held that there being no latent ambiguity, 
evidence of declarations of the testator was ad 

4 0  missible. The Court, in a brilliant opinion, after
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laying down the general rule, continues, at page 
407:

“The only exception to this legal rule is that 
the declarations of the testator may be resort­
ed to in cases of a latent ambiguity, which 
arises where there are two or more persons or 
things, each answering exactly to the person 
or thing described in the will. In such an 
event, parol evidence of what the testator said 
may be lawfully adduced to show which of 
them he intended; but such evidence will not 1 9  
be allowed to show that he meant a thing dif­
ferent from that disclosed in the will. Den v. 
Cubberly, 7 Halst., 308; Taylor on Ev. Sec­
tions 1092, 1093; Hawkins on Wills, 9.”

The reasoning in this case was approved by the 
Court of Errors and Appeals in Kupferschmidt vs. 
Agricultural Insurance Co., 80 N. J. L. 441, at 
pages 444 to 446.

In Leigh vs. Savidge, 14 N. J. Eq. 124 at 130, 
the question was whether the legacies were in­
tended to be charged against the real estate of the 
testator not specifically devised. Evidence of the 
testator’s declarations of his intention were ex­
cluded. See at page 130:

“In support of the construction sought to be 
put upon the language of the will bv the com­
plainant, parol evidence has been offered of 
the testator’s declarations of his intention, of 
the nature and amount of his estate, of his 
family relations, and other extrinsic circum- 30 
stances. Is such evidence admissible?

“So far as the evidence relates to the de­
clarations of the testator as to his meaning 
and intention, or to the instructions given to 
the scrivener, or to the understanding of those 
instructions by the scrivener, the evidence is 
clearly incompetent, and must be overruled. 
Parol contemporaneous evidence is inadmissi­
ble to contradict or vary the terms of any 
valid written instrument. 1 Greenl. Ev. Sec.
275; 2 Phil. & Amos, on Ev. 753; Coxe v. 
Bennet, 1 Green 167.”
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The evidence in that case which was offered is 
strikingly similar to the evidence in this case. 
See at page 128.

See also

D en vs. C ubberly , 12 N. J. Law 308.

Recount of Executors of Samuel Haines, 8 N. 
J. Eq. 506.

40 Cyc. 1433.
10 In the present case some of the testimony offered 

consisted of statements made by the testatrix sub­
sequent to the execution of the will and codicils. 
Such evidence is inadmissible.

In A rc h e r vs. M o rr is , 61 N. J. Eq. 152, an affi­
davit made by the testator after the date of the 
execution of the will as to the meaning of the 
words “ex aequs” was excluded.

(A) The instructions by testator to the scriv- 
2® ener who prepares the w ill are inadmissible to ex­

plain the intent of the testator where there is no 
latent ambiguity.

In G riscom  vs. Evens, 40 N. J. Law, 402 testi­
mony of the scrivener’s instructions was excluded. 
See at page 406:

“It being proved that these two parcels of 
land had been rented and occupied together 
as one tract since the year 1833, the judge re- 
ceived the testimony of the scrivener who 

80  wrote the will, that the testator, on the occa­
sion of drawing the will, came to his house 
‘with items on a piece of paper for each son’ ; 
that he had these premises marked down as 
‘my Cropwell farm, containing eighty-five 
acres’ ; and that the words ‘conveyed to me by 
the heirs of my deceased wife’ were hot on 
that paper, but were inserted in the will by 
the scrivener as his own language, which he 
used as an additional description, to distin­
guish the premises from the testator’s other 

40 property. The import of this testimony was
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to expunge from the will words which the law 
regards as the language of the testator, and to 
alter the terms of the devise. This evidence 
was illegal.”

Mr. Justice Depue then proceeds to show that 
such evidence is admissible only in case of a latent 
ambiguity, and continues at page 407 :

“The testimony of the scrivener, with re­
gard to his instructions for the will, was not 
admissible within this exception. The descrip- 10 
tion of the premises intended was not applica­
ble to the two parcels of land devised by the 
testator under the several clauses of his will.
It may be uncertain or inaccurate, as applied 
to either. But an uncertainty arising from 
mere inaccuracy of description is not such an 
ambiguity as authorizes the admission of evi­
dence of intention.

“The cases on this subject so prolific of 
judicial decision, show how inflexible the fore­
going rule of construction is regarded.”

In Z a b risk ie  vs. H u y le r ,  62 N. J. Eq. 697, in a 
bill to construe a will, on demurrer to the bill, 
which depended upon instructions of the testatrix 
to the draftsman of the will it was held that such 
instructions must be excluded, and the bill was 
dismissed.

In L e ig h  vs. Savidge, supra, instructions of the 
testator to the scrivener were held incompetent.
See pages 128 and 130.

C leveland vs. Havens, 13 N. J. Eq. 101, involved ;{l> 
the construction of a bequest in a will. Complain­
ant attempted to prove that the will was not 
drawn in pursuance of the written instructions by 
the testatrix. Held that such evidence was incom­
petent. See at page 104.

In D en vs. C ubberly , 12 N. J. Law, 308, title to 
land depended upon the construction of a descrip­
tion in a will. The course in dispute read : “thence 
as the line runs till it comes to the middle of the

4 o
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road,” and the dispute was what line was intend­
ed. The testator’s instructions to the scrivener 
were excluded. See at page 314:

In Nevius vs. Martin, 30 N. J. Law 465, the 
question was whether testator intended to devise 
a house or the house and lot adjoining. The in­
structions to the scrivener who drew the will were 
not permitted to be offered in evidence. See at 
pages 465 and 466.

10 See also

Cleveland vs. Carson, 37 N. J. Eq. 377, at 
page 383.

In the present case the clause in the second codi­
cil revoking the 73rd clause in the will and the 
12th clause in the first codicil is clear and unam­
biguous (par. 9, p. 44), and the rest and residue 
clause in the second codicil is equally plain. The 
words admit of a sensible and clear interpreta- 

2 tion and there is no latent ambiguity. The evi­
dence offered in this case as to what the testatrix 
instructed the scrivener is clearly incompetent.

(B) Evidence to show or tending to show that 
the scrivener made a mistake either of fact or of 
law is inadmissible.

A court of equity will not reform a will on the 
ground of mistake, and consequently evidence is 
inadmissible to show that the scrivener misunder- 

8 0  stood what the testator instructed him, or that the 
scrivener or the testator misunderstood the legal 
effect of the terms they used.

In Griscom vs. Evens, 40 N. J. Law, 402, the 
court lays down the rule clearly at pages 406 to 
409. At 408 the court explains the cases of Cleve­
land vs. Havens and Nevius vs. Martin:

“In Cleveland vs. Havens, 2 Beas. 101, evi­
dence that the will was not drawn in pursu- 
ance of the written instructions given by the
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testatrix, and that both the scrivener and the 
testatrix understood the will differently from 
its legal import as deduced from its language, 
was held to be inadmissible; and in Nevius vs. 
Martin, 1 Yroom, 465, testimony of the scriv­
ener, that by the instructions given to him by 
the testator at the time of writing the will, he 
was directed to devise the lot in question in 
fee, and that he believed such intention was 
expressed by the language of the will, was 
rejected as incompetent.”

See Zabriskie vs. Huyler, 62 N. J. Eq. 697 
at 701.

In VroomaAv vs. Virgil, 81 N. J. Eq. 301, at 310, 
it is stated:

“It is also possible that the testator reposed 
upon some erroneous view of the construction 
and effect of his will under the changed condi­
tions which had occurred after the will was 
made. Courts can provide no remedy for the 
evil results of such errors on the part of the 
testators in regard to the meaning of their 
own wills, as I had occasion to point out in 
the case of Zabriskie vs. Huyler, 62 N. J. Eq. 
(17 Dick) 697.

The rule is clearly laid down in Nevius vs. Mar­
tin, 30 N. J. Law, 465 at 467:

“The plaintiff offered to prove, by the per­
son who wrote the will, and was a subscrib­
ing witness to it, that by the instructions 
given to the witness by the testator, at the 
time of writing the will, he was directed to 
devise the lot in question, containing about 
fourteen acres, to the plaintiff in fee ; and that, 
by the language of the will, he believed that 
such intent was expressed. The testimony so 
offered was overruled by the court, and that 
ruling having been excepted to, is assigned 
for error.

“On the part of the plaintiff, it is insisted 
that the evidence should have been received on 
the ground of a mistake in the will, to show 
that the scrivener did not use proper language 
to express the intention of the testator.

io

20

30

40
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“I know of no rule of law, nor any adjudged 
case, on which parol testimony has been or 
can be received to correct a mistake in a will. 
By law, wills to pass real estate must be in 
writing, signed and published by the testator 
in the presence of witnesses; and it would be 
inconsistent with that law to permit parol 
proof to be introduced to contradict, add to, 
or explain their contents. This principle re­
quires an inflexible adherence to it, even if the 
consequence should be a partial, or even total 

1 0  failure of the testator’s intention.
“The formalities so carefully provided 

would be of no value; the statute itself would 
be virtually repealed, if when the written in­
strument is supposed not to express the clear 
intention of the testator, the deficiency may be 
supplied, and its mistakes corrected by extrin­
sic evidence. No principle connected with the 
law of wills is more firmly established or more 
familiar in its application than this; and it 
seems to have been acted upon by judges, of 

ao  early and of later times as well, with a cor­
diality and steadiness, which shows how en­
tirely it coincided with their own views. 1 
Jarman on W ills 349.

“A firm adherence to the rule is necessary to 
avoid the consequences of the misapprehension 
of the witness, and danger of offering tempta­
tion to perjury. This very case is a fair ex­
ample of the hazard of such testimony where a 
witness is supposed to remember accurately in 
eighteen hundred and sixty, the verbal in­
structions received from the testator in eigh- 

3 0  teen hundred and forty-two.”
In Jones’ E xecu to rs  vs. Jones, 13 N. J. Eq. 236, 

it was attempted to prove that the scrivener made 
a mistake in drawing a codicil. The terms of the 
codicil being clear the evidence was excluded. See 
at page 240.

See also Tynda le  vs. M cL a u g h lin , 84 N. J. Eq. 
652, which involved the construction of a will. At 
page 657 it is stated:

4 0  “But, the will must furnish the basis for
the construction. If the testator, through
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ignorance, inattention or inadvertence, fails to 
dispose of all of his estate, it is not within the 
power of the court to supply the omissions.
The province of the court is to construe, not to 
make wills.”

In the present case, evidence as to what the tes­
tatrix and the scrivener understood by the rest and 
residue clause in the second codicil and the clause 
in this codicil revoking the 73rd clause of the will 
and the 12th clause of the first codicil, is inadmis- 
sible.

SIXTH.
In cases like the present, where the 

question relates to the exercise of a 
power of appointment, extrinsic evi­
dence of the condition of the personal 
estate of the donee of the power is 
inadmissible.

20
Our contention as to the exclusion of testimony, 

before the Vice-Chancellor, was broader than his 
ruling as set out in his conclusions (pp. 128-130).
In view of the fact that the indisputable evidence 
of the condition of Mrs. Batterson’s personal estate 
shows that it was measurably in excess of the re­
quirements of her will, it is somewhat academic to 
discuss this point. We submit, however, that the 
clear weight of authority is against the admission 
of extrinsic evidence relating to personal property 
in cases where the question is whether or not the 
power of appointment has been exercised.

In the leading English case, A ndrew s vs. E m m ot,
2 Brown’s Chancery Cases, star p. 297, decided in 
1787, it was held that evidence showing that the 
personal estate of the testator (the donee) was in­
sufficient to answer the purposes of the will should 
be rejected. Evidence as to real estate was admis­
sible, because lands acquired after the making of 
the Will did not pass by it; personalty did. This 4 0
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case was followed by many others in England. It 
has been cited twice with approval in New Jer­
sey, but not on the precise point here involved. 
W ooster v. Cooper, 59 N. J. Eq. 204 at 223; D en  
v. C ra w fo rd , 3 Halst. 109 at 126.

On the authority of this case, many others of 
like import, and the text books, in an instance 
like the present, where personal property, only, is 
involved, extrinsic evidence of the extent of the 

10 estate of the donee of the power and other similar 
circumstances is inadmissible and all such evidence 
should have been excluded in the Court below.

In 2 Chance on Powers, 97, sec. 1673, the rule 
laid down is as follows:

“On general principles it seems parol evi­
dence is not admissible * * * * to show
by the state of the party’s property at the 
date of his w ill that his assets were insuffi­
cient to satisfy his bequests.”

O Q

Sugden on Powers, 313:

“Nor can the Court act on the fact of there 
not being sufficient to pay legacies given by 
the will without the power over which the tes­
tator had a power of disposition. * * *
Parol evidence cannot be received of the testa­
tor’s intention to exercise his power.”

Powell on Powers (2nd Edition 1799) p. 118.

“And the circumstances that there will be 
no assets to feed a residuary disposition or 
even to pay general legacies unless the testator 
has executed a power rested in him is not suffi­
cient to show that a mere residuary disposition 
was intended to be an execution of the power 
where there is no description applicable to the 
subject of the power and the expressions are 
such as will refer to the testator’s own prop­
erty.”

23 Halsbury’s Laws of England, Title “Powers,” 
page 36, sec. 69:

40
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“There is a rule of some importance before 
1838 with regard to all powers general and 
special * * * namely, in a gift of real
estate the court may examine whether the 
testator’s own property is such as to enable 
effect to be given to his will without recourse 
to the property subject to the power, although 
in a gift of personalty the rule is otherwise.”

Citing many English cases.
See also 2 Jarman on Wills, 275.
Wigram on the admission of extrinsic evidence 

in aid of interpretation of Wills, 2d American 
Edition from last London Edition, 1872, (page 68, 
Section 27 ):

“So personal estate subject to a power will 
not pass under the words ‘my personal estate’ 
whether the testator has personal estate at the 
time of making his will or not, for as personal 
estate acquired after the date of the will would 
pass by the will it might possibly have had a 
sensible construction without departing from 20  
the strict meaning of the words.”

See also pg. 127 of this work.
The mere fact that the bequests in a will exceed 

the testator’s estate cannot draw, after it an in­
tention to execute the power.

Cotting vs. De Bartiges (R. I. 1892) 24 Atl. 530. 
Bingham’s Appeal, 64 Pa. St. 345.

We contend that in none of the New Jersey cases 
has any of its Courts departed from the rule fol- „„  
lowed so long in England. In Micheau vs. Craw­
ford, 8 N. J. Law 90 (109) Chief Justice Ewing 
(p. 126) cites Andrews vs. Emmot with approval, 
although the precise question as to testimony re­
lating to personal property does not seem to have 
been involved.

An examination of our cases fails to disclose that 
this rule has not been observed in this State. One 
of them (Meeker vs. Breitnall, 38 N. J. Eq. 345) 
was heard on the pleadings. Another {Munson vs. 40
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B erden, 35 N. J. Eq. 376) was heard on Bill, An­
swer and Stipulation of counsel. In another (Cue- 
m an vs. B roadnaw, 37 N. J. Law 508, 513) it is not 
certain that any evidence of intention was intro­
duced and in the others it is difficult to ascertain 
from the record what the character of the evidence 
was or the ruling of the Court upon it. Certainly, 
in none of these cases is there any ruling which 
would indicate an intention on the part of the New 

10 Jersey Courts to depart from the common law 
rule established in A ndrew s vs. E m m ot.

SEVENTH.
Where the words in a will admit of a 

clear and sensible interpretation, ex­
trinsic circumstances are inadmissi­
ble to prove that a different meaning 
was intended.

a o  In this case it was attempted to prove that the 
clause in the second codicil revoking the 73rd 
clause of the will and the 12th clause of the first 
codicil meant something different from what the 
words naturally imported. In support of this con­
tention proof was offered as to the circumstances 
surrounding the testatrix. Such evidence is ad­
missible where the terms in the will are vague and 
and indefinite, but not in a case like the present, 
where the words are clear and admit of a definite 

30 practical meaning.
In C riscom  vs. Evens, 40 N. J. L. 402, Mr. Jus­

tice Depue lays down the rule in remarkably clear 
language at page 406:

“By the statute, a writing is made indispen­
sable to the existence of a will, and what has 
been written cannot be added to, detracted 
from, or altered by extrinsic evidence. The 
functions of the court are to ascertain the in­
tention of the testator from the language of 

4 0  the will. Extrinsic evidence may be resorted
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to, which, in its nature and effect, is simply 
explanatory of what the testator has written, 
but no evidence can be received for the pur­
pose of showing what he intended to have writ­
ten. Wigram on W ills, Sec. 9. In every case 
of a controverted construction, the sole ques­
tion is non quod voluit sed quod dixit. Ex­
trinsic evidence of the circumstances, situa­
tion and surroundings of the testator, and of 
his property, is legitimate to place the court 
which expounds the will, in the situation of 
the testator who made it, and thus enable the 
court to understand the meaning and applica­
tion of the language he has adopted; but the 
testator’s intention must ultimately be deter­
mined from the language of the instrument, as 
explained by such extrinsic evidence, and no 
proof, however conclusive in its nature, can 
be admitted with a view of setting up an in­
tention inconsistent with the writing itself 
2 Taylor on Ev. Sec. 1082.”

Griscom vs. Evens was approved in Kupfer- 
schmidt vs. Agricultural Ins. Co., 80 N. J. Law,
441 at 444:

Massaker vs. Massaker, 13 N. J. Eq. 264 
at 266;

Cleveland vs. Havens, 13 N. J. Eq. 101 at 
104;

Den v. Cubberly, 12 N. J. L. 308.

Burnet vs. Burnet, 30 N. J. Eq. 595, involved the 
construction of a residuary clause in a will. The 
rule was laid down that where the meaning is clear 30  
extrinsic evidence is inadmissible. See at page 598.

In Hand vs. H o f man, 8 N. J. L. 86, the ques­
tion was how much of a tract of land testator in­
tended to include in a devise. The description be­
ing clear, extrinsic evidence was excluded. See at 
page 88:

See also at page 90:
“In the doctrine of the admissibility of parol 

evidence it is a rule that it shall never be ad- 4 0
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mitted where the will can have an effective 
operation without it; and such evidence shall 
be admitted only where the will could other­
wise have no operation.”

M a rs h a ll’ s E xecu to rs  vs. H a d le y , 50 N. J. Eq. 
547, at 553:

“No rule of construction is better settled, 
nor more thoroughly rooted in justice and 
good sense, than that which declares that 

10 where a testator has told, in plain words, what 
disposition he intended to  make of his proper­
ty, his will must be executed, and the courts 
have no power or right, in such a case, to re­
sort to a fanciful or conjectural construction 
grounded on his situation, circumstances or 
condition, or that of his family or property. 
When a testator has made known his pur­
poses, in respect to his property, by the use 
of plain and unambiguous language, though 
his purposes may seem unreasonable, unjust
or absurd to others, his will is its own ex- 

2 0  7positor and a law unto the court. To refuse
to give effect to his purposes, in such a case,
is not to construe his will, but to make a new
will for him.”

B la ir  vs. S c ribne r, 65 N. J. Eq. 498, at 
524;

A tto rn e y  G eneral v. M oore ’s E xecutors , 
19 N. J. Eq. 503, at 515;

H olcom b vs. Lake , 24 N. J. L. 686, at 
690.

30 _  ^  .
In H e a te r vs. V an  A uken , 14 N. J. Eq. 159, it

was held that a gift in a will to children did not 
include illegitimate children: Evidence to the 
effect that the testator treated them as children 
was held inadmissible for that purpose (p. 167).

The courts have often confused the cases where 
the circumstances and surroundings of a testator 
are admissible to explain the meaning of words in 
a will. Where the object of the evidence is to aid 

40 in the construction of a word as used in its pri-
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mary sense such evidence is admissible, but where 
the abject is to prove that the word was used in 
a sense other than its primary sense such evi­
dence is not admissible. The distinction is clear­
ly set forth by Wigram in his work on the admis­
sion of extrinsic evidence in aid of interpretation 
of wills.

In his preface at page 7 he says:

“Much confusion is occasioned by the con- . 
dieting statements to be found in the reports 
to the effect that the court can put itself in 
the place of the testator and that it cannot 
so place itself. It can always, however, do so 
for the purpose of applying the dispositions in 
a document according to the primary sense of 
the terms used, but it is only in certain cases 
that it can be guided by the law of extrinsic 
evidence is aid or reformation of the instru­
ment as distinguished from the application of 
the words according to their primary mean­
ing.” 2 fli

EIGHTH.
Words in a will are to be taken in tkeir 

natural sense unless tke meaning of 
tke context is \ h n s  rendered unrea­
sonable.
If words used in a w ill have both a primary 

and secondary meaning and each meaning in con­
nection with the context produces a reasonable ^ ̂  
result, preference should be given to the use of 
the words in its primary signification. That is, 
the secondary meaning should not be adopted 
unless the primary meaning renders the context 
unreasonable.

W o o d ru ff vs. W h ite , 78 N. J. Eq., 410 at 
412.

“The principles of law which apply are, I 
take it, entirely settled, and do not require 
the citation of authority to bring them to 4 0
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mind or illustrate them. The words used in  
a will, as I understand it, must he taken in 
their natural meaning; the Court is called 
upon to construe what the testator hás said 
and not to supply language, and thereby 
make him say that which he did not say.” 
(Quoted with approval in C lem ent v. W h it ­
ta ke r , 231 Fed., 940, at 941 [Circuit Ct. App., 
3d Circuit, April, 1916.])

G raydon ’s E xecu to rs  vs. G raydon, 25 N.
J. Eq., 561, at 563.

“Our duty is to construe the w ill in the 
light of the terms used and to give to them 
their legal and natural import.”

In H o llish e a d  vs. W ood, 84 N. J. Eq., 492, the 
Court of Errors and Appeals says, at page 493:

“The fundamental rule applicable to such 
a situation has been stated to be that courts, 
both of law and equity, w ill construe words 

20 according to their strict and primary accepta­
tion, unless from their immediate context, or 
from the intention of the parties apparent 
on the face of the instrument, the words ap­
pear to have been used in a different sense; 
or unless in their strict sense they are in­
capable of being carried into effect/’

The rule is laid down clearly in Wigram on 
the Admission of Extrinsic Evidence in Aid of 
the Interpretation of W ills, page 127:

SO “The conditions necessary to subordinate
the primary meaning of a clause or term to 
that of the context are similar to those which 
will subordinate the meaning of the whole 
will or any parts thereof to the light afforded 
by parol evidence. The primary meaning in  
the former instance must be insensible with 
respect to the context before the meaning of 
one passage can be affected by that of an­
other. So with respect to the whole will as 
regards extrinsic evidence the will must be 
insensible in operation and void before any
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light can be thrown on the text by parol. 
Necessity is thus the source of parol inter­
pretation in the latter case and of contextual 
light in the former.”

Citing 1 Jarman on Wills, 630.
In the present case the rest and residue clause 

in the second codicil and the clause revoking the 
73rd paragraph of the will and the 12th para­
graph of the first codicil has a sensible, definite 
meaning in connection with the context and con­
sequently its meaning cannot be changed by 
construction.

NINTH.
Where there is no ambiguity or incon­

gruity extrinsic evidence is inadmis­
sible to change the primary meaning 
of the words used in a will where the 
words admit of a sensible interpreta- 20 
tion.
The rule is well stated in Wigram on the Ad­

mission of Extrinsic Evidence in Aid of Interpre­
tation of Wills, page 66 (2nd American Edition 
from last London Edition, 1872).

“Where there is nothing in the context of 
a will from which it is apparent that testa­
tor has used the words in which he has ex­
pressed himself in any other than their strict 
and primary sense and where his words so 
interpreted are sensible with reference to ex­
trinsic circumstances it is an inflexible rule 
of construction that the words of the will 
shall be interpreted in their strict and pri­
mary sense and no other, although they may 
be capable of some popular or secondary in­
terpretation, and although the most conclu­
sive evidence of intention to use them in 
such popular or secondary sense be tendered.”

Wigram then illustrates this principle by an
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example of a devise: “My personal estate,” where 
the testator had a power of appointment. The 
words having a sensible meaning aside from the 
appointed property evidence is inadmissible to 
change the primary meaning of these words.

See Wigram, page 100 (American notes):
“When the words of the will can operate 

in the natural sense or by construction aided 
by the maxims, ‘Falsa demonstration ‘error 

10  nominis,’ etc., evidence cannot be received of 
facts showing the probability that the testa­
tor intended a peculiar use of the terms.”

Page 101:
“In short, wherever a clause is construed 

not according to the primary meaning of the 
terms used, there must be an absolute impos­
sibility of so applying it.”

In Wilkins vs. Pryor (1886), 55 L. J. Ch., 598, 
20  a case strikingly similar to the present one, the 

testatrix exercised a power of appointment in a 
will and in subsequent wills revoked prior wills, 
without specifically referring to the appointed 
property. It was held that , the appointment was 
revoked and the property went in default of ap­
pointment. The Court said, page 599:

“I should have thought that it was impos­
sible for a Court to come to any other con­
clusion because it would have to be arrived 

30 at upon the merest possible speculation, and 
how, as I have asked more than once during 
the argument, can the Court know that it 
was not the deliberate intention of the testa­
trix to revoke the testamentary appointment 
of 1866 and to allow the estate to devolve as 
in default of appointment under the settle­
ment, 1834? If I cannot tell, it is obvious 
that if I were to hold that the words, which 
prima facie are quite sufficient to revoke the 
testamentary appointment, do not have that, 

40 operation I could only arrive at that result



by speculating as to what was the intention 
of the testatrix and such a speculation might 
lead the Court into complete error. It may 
have been the intention of the testatrix to 
allow the property to devolve under the 
trust in default of appointment, and if I 
were to hold that the words of revocation 
which may have been designably inserted for 
that very purpose are not to have any opera­
tion I might be defeating instead of carrying 
out her intention.”

Page 601:
“And holding as I do very strongly that 

the Court is always much more likely to be 
right when it adheres to the words of a testa­
tor as closely as it possibly can and does not 
attempt to speculate upon anything as not 
expressed by these words, it seems to me by 
far the safer course to hold that the words 
used, which are quite sufficient to effectuate 
a revocation, had that effect, and that the 
testamentary appointment of 1866 was in 20 
fact revoked, and so far as intention is to 
be regarded in the matter I must assume 
that the intention of the testatrix was to 
allow and advisedly the estate to devolve as 
in default of appointment.”

TENTH.
Where a testator lias failed to exercise 

the power of appointment a Court 
of Equity has no power to execute it 
for him.
The rule is clearly laid down in IAppincott vs.

Stokes, 6 N. J. Eq., 122, at 151:
“The Court may aid a defective execution 

of a power; but will not supply the execution 
where none has been attempted or intended.
It will not do that for a party which he does 
not think fit to do for himself (1 Story’s Eq.
Jur., Sec. 170).

“The only safe principle, as it seems to me, 4 0
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on which this cause can be decided, is this : 
Where the circumstances are so equivocal as 
to leave the mind in doubt whether an execu­
tion of the power was at all intended, the 
Court should not interpose. An intention to 
execute the power should clearly appear (1 
Story, Sec. 172).”

Also Brown vs. Phillips, 18 Atl., 249 (R. I., 
1889) :

t o  “It is well settled as the complainant
claims, that a court of equity will aid the 
defective execution of a power; but, as stated 
in the leading case of Toilet v. Toilet, 2 P. 
Wms., 489; 1 White & T. Lead. Cas., *227, *228, 
there is a difference between a non-execution 
and a defective execution of a power. The 
‘Court will not help the non-execution of a 
power, since it is against the nature of a 
power, which is left to the free will and 
election of a party whether to execute or not;

20  for which reason equity will not say he shall 
execute it, or do that for him which he does 
not think fit to do himself.’ In order to sus­
tain the execution of a power the instrument 

• must, at least, show an intention or attempt 
to execute it. This may appear when the 
instrument would otherwise be inoperative, 
or when the reference to the subject of the 
power is such as to manifest the intention; 
but the non-execution of a power cannot be 
aided by proof of an intention to execute. 
* * * Nor was the deed inoperative with-

80 out the aid of the power. Nothing appears 
in it to show an intent to convey anything 
beyond her own interest. It is like the will 
in Andrews v. Emmot, 2 Brown, Ch. 297, 
which Lord Alvanley, in Hales v, Margerum, 
3 Yes., 299, 301, called a leading case upon 
this point. There, after saying the power 
need not be recited in express terms, but that 
the intent must appear by some kind of ref­
erence to the power, the Court added: ‘But 
the testator has not described anything; all 
his expressions will refer to his own prop-

40
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erty.’ The recent case of P a tte rso n  v. W ilson , 
64 Md., 193; 1 Atl. Kep., 68, gives a careful 
review of this subject. It was held, as the 
will in question contained no reference to the 
power nor to the subject on which the power 
was to operate, and as it was not denied that 
the testator had other property, her will 
would be operative without the aid of the 
power, and could not be regarded as an exe­
cution of the power. See. also, B in g h a m ’s 
A ppea l, 64 Pa. St., 345; Ldp p in co tt v. Stokes, 
6 N. J. Eq., 122.” io

ELEVENTH.

A power of appointment exercised by 
will may be revoked by a subsequent 
will.

“It remains to be observed that a will is in 
its own nature always revocable and, there­
fore, where the power is executed by will an 
express form of revocation need not be in- g© 
serted, but it may be revoked and the original 
power re-executed, toties quoties” (Sugden 
on Powers, p. 387, Sec. 53).

The power of appointment exercised in a will 
may be revoked by a general clause in a subse­
quent will, revoking all former wills.

C ade ll vs. W ilcocks , 67 L. J. P. (1898),
8 ;

K in g d o n , in  re , W ilk in s  vs. P ry e r  (1886),
55 L. J. Ch., 598. 30

In the last-named case, the first will exercised 
the power of appointment. Subsequent wills in 
turn revoked the prior wills generally, without 
referring to the power. It was held that the 
power of appointment was revoked and that the 
appointed property went as in default of appoint­
ment.

In C ade ll vs. W ilcocks , supra, the Court ap-
40
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proved of Wilkins vs. Pryer in the following 
language:

“The question of revocation by a general 
revocatory clause arose simpliciter, there 
being no subsequent provision relating to the 
subject matter of the power in question and 
Mr. Justice Kay held that a will executing 
a power was revoked in toto by general 
clause of revocation in a subsequent will. 
* * * I cannot understand why express words 
revoking all previous wills should be sup­
posed to spare an execution of a power con­
tained in one or more of them from the fate 
inflicted on all the rest of their contents.”

TWELFTH.
The accretions to the $100,000 fund 

representing the increase in value of 
the bonds and stocks composing the 
fund, become a part of the corpus and 

20 pass with it.
We understand from the attitude of the ap­

pellants in the Court below that there is no real 
dispute on this point. The question of the devolu­
tion of the profits was suggested, but counsel for 
the appellants declined to press it. In view of 
the fact that the legal proposition involved is 
apparently free from doubt, counsel of respond­
ents submits only a concise statement of the 

30 more useful authorities under the following sub­
divisions :

(a) The profit arising from the sale of securities 
held by a trustee with direction to pay the income 
to a life tenant and the principal to a remainder­
man is an appreciation of the principal fund—an 
increase of the corpus and belongs to the re­
mainder-man and not to the life tenant.

39 Cyc., 444;
4« 40 Cyc., 1879;
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P a rk e r vs. Johnson, 37 N. J. Eq., 366, 
at 368;

Y an  B la rco m  vs. D ager, 31 N. J. Eq.,
783, at 794;

O u tca lt vs. A pp leby , 36 N. J. Eq., 73, at 
78;

P a rk e r vs. Seeley, 56 N. J. Eq., 110;
2 Cook on Corporations (7th Edition),

Sec. 560, page 1647.
2 Perry on Trusts (6th Edition), Sec. 10 

546, page 892;
Graham’s Estate, 198 Pa., 216 (47 AtL,

1108, at 1109) ;
B oardm an  vs. M ansfie ld  (Conn., 1907),

66 Atl., 169;
Kemble’s Estate (Pa., 1902), 51 Atl.,

310;
C arpenter vs. P e rk in s  (Conn., 1910), 74 

Atl., 1062; 20
Neel’s Estate, No. 2, 207 Pa. St., 446;
J o rd a n  vs. J o rd a n  T ru s t E s ta te  (Me., 

1913), 88 Atl., 390;
I n  re  G erry , 103 N. Y., 445; 9 N. E., 235;
Devenney vs. Devenney (Ohio, 1906), 77 

N. E., 688;
I n  re C onno lly ’s E s ta te , 198 Pa., 137 ;

47 Atl., 1125, at page 1127 ;
B ry a n  vs. A ik in  ( Del., 1912 ), 82 Atl.,

817. s o

It will be noted that in the present case the 
testator does not direct the trustees to give the 
income  of the trust fund to his daughter, but 
merely the “interest or dividends arising there­
from.” Dividends can only refer to earnings 
directed to be distributed by the board of di­
rectors, and would not include an increase in the 
value of the stock due either to natural causes 
or to undistributed earnings. 40



(b) All the evidence tends to show that the 
increase belongs to the corpus.

The account which was produced before and 
presented to this Court at the hearing on June 
13, 1916, and which is printed at page 107, 
shows that almost the entire accretion is due to 
the sale of the preferred stock and bonds previ­
ously mentioned.

These accretions were included in the principal 
account and a separate account was kept for in­
come. At the head of the Income Account (p. 
117) the trustee states. “Income account from 
February 4, 1914, to which date it was paid in 
full to Sarah E. Batterson, who is entitled to the 
entire income, viz.” No claim was ever made by 
Mrs. Batterson or the trustee that these accretions 
were anything but principal. Mr. Gates, the 
vice-president of the accountant, examined the 

20  assets some two years ago and found the prin­
cipal of the trust fund to be about $125,000 (pp. 
74, 75).

The statement in the account that the accretion 
to the fund was part of the principal is evidence 
in this cause. An account produced and pre­
sented to the Court by trustees and not objected 
to, is conclusive as to the trustees and evidence 
in the case as against others, and if not objected
to becomes prima facie proof, and if the account 

30 1is confirmed it is conclusive as to all who are 
parties to the suit.

See in this connection Shearman vs. Cameron, 
78 N. J. Eq., 532; 1 C. J., 705.
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In Conclusion.

The second codicil is dated October 15, 1914 
(p. 46). The will itself was executed a little 
over two years before (p. 38) and was evidently 
prepared by counsel of skill and ability. I t can­
not be said from any competent evidence before 
the Court that the scrivener who drew the second 
codicil or the testatrix herself was in any way 
ignorant of the comprehensive terms employed in 
Item 73 of the will. The codicil was to be at­
tached to the will and presumably the will itself 
was before them. Both scrivener and testatrix 
excised—blotted out—that part of the original 
residuary clause which embraced not only her 
own property, but as well that over which she 
had . or might have the power of appointment.
Mrs. Batterson on two previous occasions, in 1903 
and 1909 (pp. 79, 80), had made wills in which ao 
the inclusive clause had been inserted. She knew 
this and the omission and direct revocation of 
such a clause in the second codicil (which was, 
at least, her fifth testamentary attempt) is most 
significant.

Our courts have been most cautious in admit­
ting evidence, even in writing, of what is sub­
stantially a testamentary disposition, to modify 
a written will and have frequently commented 
upon the danger of permitting such evidence to 30 
take the place of a will, which must be reduced 
to writing, signed by the testator and attested 
by witnesses.

What is described as direct evidence of inten­
tion, consisting of declarations and informal writ­
ten memoranda of the testator and of instructions 
given to the persons employed in the preparation 
of the formal instrument, has been declared to be 
so nearly allied in character to that furnished by 4 o 
the will itself as to present an aspect of rivalry



to the will which raises a prejudice against its 
reception.

“Again, evidence of this kind presents 
peculiar facilities to fraud. It may be easily 
imagined or invented, and when fraudulently 
produced is difficult of detection. If a wit­
ness swears that a deceased testator in a pri­
vate interview, explained to him the sense in 
which he wished some clause of his will to 
be understood,. such evidence, however false, 

’'*■■ cannot possibly be disproved.”
Mr F. M. Nichols on Extrinsic Evidence 

in the Interpretation of Wills, quoted 
in Wigmore on Evidence.

The testimony of Mr. Emery, the Portsmouth 
lawyer, cannot escape attention in the light of 
these observations (p. 83). He had before him a 
will of notable clarity, executed apparently in 
Pennsylvania, in which, without waste of expres­
sion, direct reference was made by the testatrix 
to the property over which she had the power of 
appointment. To insert this in the codicil pre­
pared by Mr. Emery would have required the 
writing of thirteen words, and the wisdom of in­
serting such words, if the testatrix had so in­
tended, is too obvious to stand discussion. But 
this witness would have us believe that instead 
of inserting these few words he fortified himself 
from an encyclopedia (p. 88) and decided to re­
ject the dictates of common sense, with the result 
of taking a long chance on the law rather than 
making the intention of the testatrix clear by a 
simple statement in writing. It is impossible to 
conceive of any lawyer so hazarding interests en­
trusted to him as to stake so large a sum on his 
knowledge of the law acquired, from an ordinary 
text-book, as against the insertion in a will of a 
plain statement of intention, which could do no 

40 harm under any' law of any civilized country.
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His explanation is inane and unreasonable; liis 
testimony incredible, and the wisdom of the rule 
which makes such efforts to testify incompetent, 
signally enciphasized.

Even if Mr. Emery’s testimony were in the 
least material it is manifest that he was mis­
taken. The one object about which Mr. Emery 
and Mr. Oates would have us believe that Mrs. 
Batterson was solicitous was that her estate 
should be sufficient for the payment of her pecu­
niary legacies, and if it were a relevant fact that 
Mrs. Batterson made an inquiry as to the size of 
the trust estate as well as of her individual estate 
it was for the purpose of ascertaining this infor­
mation. Inasmuch as it has been conclusively 
shown that her individual estate and the share 
of the trust estate to which in any event she 
would be entitled was abundantly sufficient to 
accomplish her object it is highly probable that 
her inquiry had reference to that, and not to the 
question of her power of appointment. This 
view harmonizes both the expressed object of her 
will, and the natural desire that the bulk of the 
trust estate should go where her father would 
have wished it to go, and above all with what she 
actually did when she revoked the provision as to 
the power of appointment. It is not, however, 
worth while to spend much time in discussing this 
phase of the case for beyond all peradventure all 
the testimony of intention is irrelevant.

It will be observed that prior to the making 
of the residuary clause in the second codicil, the 
residuary estate of the testatrix had been greatly 
increased by these facts: (1 ) the sum of $50,000, 
given in the first item of the first codicil to Lydia 
Tiffany (p. 38), was revoked in the second codicil 
and a life estate therein provided for her (par. 7, 
p. 44), and the sum of $50,000 turned into the resi- 
due; (2 ) the sum of $10,000, originally given to

io

2 0

80

40
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Rt. Rev. S. M. Griswold was revoked, and a life 
estate in such sum given to him, and said sum 
turned into the residuary estate (p. 39); (3) a 
small sum, $500.00, originally given to Katherine 
A. Taylor, was revoked and made a part of the re­
siduary estate (p. 39). In this way a large residu­
ary estate was provided by the testatrix as against 
which the only deduction was a few money leg­
acies aggregating but a small sum, $6,600. Aside 

10 from anything else representing the residuary 
estate the changes above indicated provided for 
a residuary fund of $60,000.

Earlier in this brief we have shown that Mrs. 
Batter son’s own estate, including her interest in 
the fund which came to her through her brother 
George W. Farnum, who died intestate, amounted 
to more than $408,000. The absolute pecuniary 
legacies as reduced by the second codicil amount- 
ed to $294,250 (not including jewelry or life 
estates with small legacies payable out of the 
residue).

Her individual estate was therefore abundantly 
able to meet all the present demands upon it and 
that at the falling in of the life estates there will 
be a very substantial sum to go to the appellant, 
Florence M. Moberly, outside of the $60,000 given 
her in paragraph 3 of the original will (p. 26).

This fund of $100,000 in controversy was never 
30 given to Mrs. Batterson—never became her prop­

erty—she never even had possession of it. It was 
and is a part of the estate of Paul Farnum, the 
donor of the power, a resident of New Jersey, and 
naturally belongs to his descendants. It has al­
ways been in the hands of the trustee named by 
him, virtually a New Jersey trustee, accountable 
to a New Jersey Court for a New Jersey fund, 
established in a New Jersey will.

It is impossible to suppose that Paul Farnum
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could have contemplated the diversion of so large 
a portion of his estate to ecclesiastical institu­
tions or the personal attendant of his daughter.
It naturally fell into and became a part of his 
residuary estate, unless, as provided in his will, 
his daughter should by an instrument in writing 
in the nature of a w\ll, duly executed, appoint 
the persons to whom it should be paid. It was his 
privilege to dictate how the power should be 
exercised. She had no more right to consider it as 10 
her property, or bequeath it as her property, than 
if it had been given to her simply for life.

What was said by Judge Agnew in Bingham's 
Appeal, 64 Pa. St., 345, is most apt:

“It must not be forgotten in handling such 
a question that we are dealing with the prop­
erty of another and not with that of the 
donee of the power. In the donee it is but 
a trust and those interested in the Estate

Q  Qof William Bingham have a right to know 
that the will of their testator has been ac­
tually executed as he intended by the donee 
of his power. As such they are entitled to 
certainties, not mere conjectures or possibili­
ties.”

The question to be settled in this controversy is 
whether the donee of the power has so exercised 
it as to cut off the residuary legatees under the 
will of her father, by whom this fund of $100,000 
was created. 30

We respectfully submit that the decree of the 
Chancellor should be affirmed.

M c D e r m o t t  & E n r i g h t , 
Counsel of Respondents.

L e w i s  L a w r e n c e  S m i t h , 
of the Philadelphia Bar.

Of Counsel.
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The Pennsylvania Company, [ Deeendants-A p-

This case comes before the Court on appeal from a 
decree of the Court of Chancery, dated January eleventh, 
nineteen hundred and seventeen, advised by Backes, V. 
C., found at pages 136, e t  seq ., of the printed book.

The conclusions of the Vice Chancellor are found on 
pages 123, e t seq ., of the book.

The bill was filed by the administrators d. b. n. c. t. a., 
of Paul Farnum, deceased, to ascertain whether or not 
his daughter, Sarah E. Farnum Batterson, also deceased, 
exercised the power of appointment conferred upon her 
by the will of her father, Paul Farnum. The clause of

ET AL., PEEEANTS.

Defendants-Appellants.

INTRODUCTION.
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the will in question, found at pages 19 and 123 of the 
book, reads as follows :

“In addition to the House and lot of land in 
Arch Street, Philadelphia, in the hands of a trus­
tee for the use of my daughter, Sarah E. Farnum, 
I give and bequeath unto the Pennsylvania Com­
pany for Insurance on Lives and Granting Annui­
ties, located in the City of Philadelphia, Pa., one 
hundred thousand dollars in bonds or stocks, my 
said daughters choice of such as I may die possessed, 
(Except Bank Stock which I divide among my 
sons) in trust nevertheless for the use of my said 
daughter, Sarah E. Farnum, the interest or divi­
dends ariseing therefrom to be paid by the said 
Company to the Sole order of my said Daughter 
semi-annually during the term of her natural life, 
and not be liable for the debts nor effected by the 
extravagance or misfortunes of any husband she 
may Marry. And at the death of my said Daughter 
the principal sum and such interest as may have ac­
cumulated and not paid, my mind and will is, and 
I direct said Company or trustees to pay over to 
such person or persons as my said Daughter by any 
instrument of writing in the nature of a will exe­
cuted under her hand and seal in the presence of two 
or more subscribing witnesses shall direct, limit and 
appoint, or designate My will and design is that 
the House and lot in Arch Street shall pass in like 
manner to such person or persons as she may desig­
nate (provided, however, that I give the said com­
pany my said trustee to change any of the securi­
ties deposited with them whenever they may think 
proper during the life time of my aforesaid Daugh­
ter.”

The bill also prays for an accounting of the $100,000 
fund and that the balance found in the hands of the 
trustee may be paid over to complainants.
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The complainants contended that Mrs. Batterson did 
not execute the power and that they are entitled to the 
fund.

The defendants, being the Trustee of the fund and 
the executor and trustee under the will and two codi­
cils of Mrs, Batterson, and the residuary legatee of Mrs. 
Batterson, contended that she executed the power and 
that the $100,000 fund should be paid over by the Trus­
tee of Paul Farnum to Mrs. Batterson’s legatees named 
in her will and codicils.

FACTS.

Mrs. Batterson made a will dated May 26, 1903, in 
which she used this language in .the 18th clause thereof, 
which, it will be noted, was the residuary clause of the 
will:

“18. All the rest, residue and remainder of my 
estate, real, personal and mixed, whatsoever and 
wheresoever, including all over which I have a power 
of appointment, I give, devise and bequeath,” etc.

On the 3rd of May, 1909, she executed a will, by the 
75th clause of which (also the residuary clause), she 
used this language:

“One-half of all the rest, residue and remainder 
of my estate, real, personal and mixed, including 
that over which I have or may have a power of ap­
pointment, I give, devise and bequeath,” etc.

In January, 1912, she interviewed Mr. Jay Gates, of 
the Pennsylvania Company (the Trustee under Paul 
Farnum’s will) for the purpose of preparing another will.
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The Pennsylvania Company was at that time attorney 
in fact, having possession of and the handling of Mrs. 
Batterson’s own private personal property. (P. 73, et 
seq.)

At the interviews in question, in the winter and spring 
of 1912, she inquired of Mr. Gates what property she had 
individually and what the Trust Fund amounted to in 
which she was the life tenant and over which she had 
a power of appointment under the will of her father, 
Paul Famum. Mr. Gates, at page 5 of the typewritten 
testimony, says that he went to the asset books and cal­
culated the amount both of her individual property and 
of the Trust Fund. He told her the Trust Fund amount­
ed to something more than $100,000.00 and her own 
estate amounted to something more than $290,000.00, 
and that if the two funds were taken as one estate, there 
would be ample to pay all the legacies which she had pro­
vided for and the expenses of the administration, execu­
tors’ fees, etc., and leave a residuary estate.

The will of February 2, 1912, printed copy of which 
is annexed to the copy of the bill, at page 8 thereof, was 
then executed. Under this will, the specific legacies 
amounted to $344,2150.00. In this will, paragraph 73, 
which is also the residuary clause, she used this language:

“One-half of all the rest, residue and remainder 
of my estate, real, personal and mixed, including all 
over which I have or may have a power of appoint­
ment, I give, devise and bequeath,” etc.

A codicil of this will of February 2, 1912, was exe­
cuted by Mrs. Batterson on April 23, 1913. Before this 
execution she interviewed Mr. Gates again, and he pre­
pared the codicil for her. (See his testimony, p. 76),



5

where it appears that she again inquired as to whether 
there was sufficient in both estates to pay all the lega­
cies provided for, Mrs. Batterson saying that she wished 
to combine the two estates in the gifts made under her 
will, and to include not only that which she owned in 
her own right, but that over which she had a power of 
appointment under her father’s will (p. 77). The specif­
ic legacies under the will and the first codicil together 
amounted to $356,750.00.

In May, 1915, Mrs. Batterson called on Mr. Gates and 
told him of the execution of the second codicil at Ports­
mouth, New Hampshire, in the Fall of 1914, which she 
had sent to the Pennsylvania Company for safe keeping. 
At this interview she asked Mr. Gates again if she had 
sufficient estate, both in her own right and that over which 
she had a power of appointment under her father’s will, 
to provide for the payment of all legacies. Mr. Gates 
told her yes, unless she had very materially increased the 
amount. She said she had not.

At this interview Mr. Gates had the books of the com­
pany looked up again in regard to both estates, and gave 
her an idea of what they were, telling her that there 
would be a surplus of from $75,000.00 to $100,000.00 
after the payment of all specific legacies and the cost of 
administration, taxes, etc. (P. 78.)

The actual figures given by Mr. Gates to Mrs. Batter­
son at this time were $100,000.00 and upwards of the 
Farnum fund, and of her own estate about $300,000.00.

At the last interview Mrs. Batterson told Mr. Gates 
that she had made a provision for the distribution of her 
residuary estate, and that she was anxious that those she 
had named as residuary legatees should receive some 
share of her estate.
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The 12th clause of the first codicil executed April 23, 
1913, contains this language: (P. 41.)

“Whereas, by item seventy-three of my said will 
I have given one-half of the residue of my estate 
to * * * * , I now revoke such part of the di­
rection as therein contained providing for a division 
of the same to the * * * * , and I direct that
in lieu of the direction,” etc.

The second codicil was executed under the following 
circumstances, as testified to by Samuel W. Emery, a 
member of the Bar of the State of New Hampshire.

Mrs. Batterson sent for Emery to draft a second codi­
cil to her will. This resulted in three or more inter­
views. At the second of these interviews, she told 
Emery that her property, as nearly as she could find out, 
amounted to $400,000'.00, of which $300,000.00 was her 
own and over $100,000.00 of which she had a power of 
disposal at her death from her father. She told him that 
other “young men” were interested in that fund and 
would like to receive it. She said they were her 
nephews; that they had already had money which they 
had wasted, plainly indicating a desire to prevent them 
from receiving the $100,000.00 fund.

She instructed Emery (p. 85) to draw the codicil so 
that all her property, both the property which she had of 
her own, and the Trust Fund, should be included in the 
disposition of her estate so that there would be a sub­
stantial residue, and particularly for Miss Moberly. The 
next day Emery interviewed Mrs. Batterson with a draft 
of the codicil in hand. Before executing it she repeated 
her statement that the Trust Fund should not under any 
circumstances go to the people she had mentioned. A
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day or two later, the codicil having been redrawn and 
ready for signature, she read it over before executing it, 
and asked Emery if what he had drawn included her own 
property and the Trust Fund. He told her that it did, 
and she then executed it.

The second codicil contain a clause (Clause 9), which 
reads as follows: (P. 44.)

“9. I hereby revoke all the provisions of Item 
Seventy-three in my said will and all the bequests 
therein contained, and I also revoke all the pro­
visions of Item Twelve in said first codicil to my said 
will and all the bequests therein contained.”

Clauses 13, 14, 15, 16 and 17 are bequests of specific 
legacies to the persons named, and to be paid out of the, 
residue of her estate. Then follows Clause 18, which 
reads as follows : ( P. 46. )

“18. All the rest, residue and remainder of my 
estate remaining I give, bequeath and devise unto 
Miss Florence M. Moberly, who lives with me, ab­
solutely.”

The specific legacies contained in the will and the two 
codicils, all taken together, amount to $360,850,000.

From the testimony of Maurice Bower Saul (p. 89), 
a member of the Bar of Pennsylvania, it appears that by 
the Act of June 4, 1879, page 88 of the Pamphlet L,aws 
of that year, the law of Pennsylvania (that being the 
legal residence of Mrs. Batterson), is that a residuary 
clause executes a power of appointment in the testator 
without any special reference in the residuary clause or 
in the will to the power, and without any expressed in­
tention on the part of the testator to execute the power.
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ARGUMENT. _ .

The prayer of the bill, in the 3rd paragraph thereof, 
is that the will of Paul Farnum, deceased, may be con­
strued and that it may be determined whether or not the 
bequest of $100,000.00 to the Pennsylvania Company 
passed under the will of Mrs. Batterson, or whether the 
bequest fell into the residuary estate of Paul Farnum.

The question tried and determined in the Court below, 
however, was whether or not the power of appointment in 
the above-recited clause of the will of Paul Farnum was 
executed by the donee of the power, Sarah E. Batter- 
son, in her will and two codicils.

Defendants-appellants contended below and contend 
here that Mrs. Batterson executed the power of appoint­
ment so conferred and this was so whether the law of 
Pennsylvania, where the donee of the power resided and 
the Trust Fund was located, was applicable or whether 
the question should be determined under the law of New 
Jersey, where the donee of the power resided.

A.

Discussing first the application of the Pennsylvania 
law. We contend the law of that State controls because 
it was the intention of Paul Farnum, the donor of the 
power, that the power of appointment should be exer­
cised under the laws of the domicile of the donee, Mrs. 
Batterson.

Farnum could have legally provided that the power of 
appointment should be executed by Mrs. Batterson ac-
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cording to the laws of Pennsylvania. We contend that 
he did so by the language which he used in his will above 
quoted, taken in conjunction with the circumstances of 
the bequest.

In the clause of his will, quoted at page i of this brief, 
he says that prior to the making of his will in 1856 he 
had given a house and lot of land in Arch street, Phila­
delphia, to a Trustee for the use of his daughter, then 
Sarah E. Farnum. In addition to that donation he ex­
pressly bequeathed $100,000.00 in bonds and stocks, 
to be selected by his daughter, to the Pennsylvania 
Company, a corporation of Pennsylvania, the exact name 
of which he correctly used, and described as located in 
the city of Philadelphia, Pennsylvania.

By the said clause The Pennsylvania Company, the 
Philadelphia trustee, was to receive the securities and 
keep them in Philadelphia where it did business; was ex­
pressly empowered to change the securties as they might 
think fit during the lifetime of his daughter, and was to 
pay the interest or dividends to the sole order of his 
daughter, semi-annually, for life. He also expressly pro­
vided that the fund should not be liable for the debts or 
affected by the misfortunes or extravagance of any hus­
band she might marry.

The Trustee was further directed, upon her death, to 
pay over to such person or persons as his daughter, by 
an instrument in writing, in the nature of a will, in the 
presence of two or more witnesses, etc., should direct, 
limit and appoint. His daughter was also empowered to 
pass the real estate in like manner to such person as she 
might designate.

So the testator gave real estate in Pennsylvania, the 
dwelling house, for his daughter’s use, and where she
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lived, and gave her a power of appointment over it by her 
will, and gave to a Pennsylvania Trust Company securi­
ties to be kept by it out of the State of New Jersey and 
in the State where the beneficiary lived, and he gave his 
daughter, thus a non-resident, a power of appointment 
over that non-resident fund in the hands of a non-resi­
dent trustee.

Further light is thrown on this subject by the pro­
vision that the fund should not be liable for the debts of 
any husband his daughter might marry. Under what 
law did the testator mean that clause to be construed? 
Obviously, the laws of the place where the donee of the 
power, his daughter was living. His daughter, Sarah E. 
Farnum, married Batterson and lived in Pennsylvania. 
A creditor of the husband in Pennsylvania could not 
seize this fund or its income for debt of the husband. In 
New Jersey, where Farnum resided when he made the 
will, a creditor of the husband could seize the estate for 
debt, and if the law of New Jersey were to apply to the 
situation, the language of the testator was null. But the 
common rule of construction is that a clause in the will 
shall be given effect if it is possible to do so.

Rosenbaum vs. Garrett, 57 Bquity, page 194.

It is unnecessary to cite authority for the proposition 
that as to the real estate in Pennsylvania over which 
Farnum gave his daughter power of appointment, the 
question of her execution of that power must be deter­
mined by the law of the place where the real estate was 
located. Can it be reasonably believed that Farnum, hav­
ing given power of appointment over real estate in Penn­
sylvania which could only be exercised under the laws of
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Pennsylvania and having given a fund to a Pennsylvania 
Trust Company in Philadelphia, where the donee herself 
lived, and which fund he subjected to provisions of non­
liability for her husband’s debts, which could only be 
effective in Pennsylvania, intended that only the power of 
finally disposing of the fund should be exercised by the 
donee under the laws of the State of New Jersey, where 
she did not live, where the fund was not located, and with 
which laws she had no reason to be familiar ?

In all the cases on the subject cited by complainants 
in their brief, and which I have been able to find else­
where, in which the rule has been laid down that the exe­
cution of a power given by a will shall be determined by 
the law of the donor’s domicile; the donor’s property or 
the fund itself has been located in the place of the testa­
tor’s domicile and the other elements in the case at bar 
were lacking.

Nor does the statement in this clause that the power 
should be exercised by a writing in the nature of a will, 
executed in the presence of two or more witnesses, mili ­
tate against this view. In New Jersey a will must be 
executed in the presence of two witnesses. If the testa­
tor intended this power to be executed under New Jer­
sey laws, the requirement that the instrument in the nature 
of a will should be executed in the presence of two wit­
nesses was entirely superfluous; but if he meant the power 
to be exercised under the laws of the domicile of the 
donee where two witnesses w e re  n o t req u ired , the pro­
vision that there should be two witnesses has some mean­
ing and the testator’s language is given effect. More­
over, testator’s requirement that the paper should be exe­
cuted in the presence of two witnesses relates also to the
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disposition by the donee of the power of appointment over 
the real estate which could only be dealt with under the 
laws of Pennsylvania.

Farnum’s requirement was that the power of appoint­
ment should be exercised by the donee in exactly the same 
way, whether she dealt with the real state in Pennsyl­
vania or with the Trust Fund which Farnum placed in 
the possession of the Pennsylvania Company, trustee.

If the question before the Court must be determined 
by the laws of Pennsylvania there must be a decree for 
the defendants, as by the application of the Pennsylvania 
Act of June 4, 1879, the general residuary clause in the 
second codicil of Mrs. Batterson’s will was an execution 
of the power of appointment.

B.

If, however, it is determined that the question must be 
solved by application of the laws of New Jersey, the domi­
cile of the testator, Paul Farnum, the same results must 
be reached.

The question is one of intention on the part of the 
donee. It was so held by the Court of Errors in C uem an  

v s . B ro a d a x , 3 7  E q u ity , p a g e  573 .
The rule was recognized in R o b eso n  vs . S h o tw e ll , 55 

E q u ity , 32 7 . Affirmed by the Court of Appeals, page 
828.

It is not essential or even necessary that the testator 
expressly refer to the instrument creating the power or 
in any form of words declare an intention to execute the
power.
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Chancellor Runyon says, in M eeker vs. Brectnall, 38 
Equity, page 355:

“A reference to the instrument by which power is 
given is indeed not necessary to demonstrate the in­
tention to execute such a power, but it must appear 
from the will that the intention existed. It need not 
appear by express terms or recitals in the instru­
ment ; it is sufficient if the act shows that the donee 
had in view the subject of the power.”

Moreover, testator’s intention can be collected from 
the provisions of the will as applied to the character and 
amount of property and personal condition of testator at 
the time the will was made.

To this effect was the decision in the case of Munsan 
vs. Berdan, 35 Equity, page 376, in which power of ap­
pointment over $14,000.00 was held to have been exe­
cuted by bequeathing just that sum in various legacies, 
although the will contained no reference to or recital 
of the power.

In the case of Ackerman vs. Ackerman, 81 Equity, 
441, the rules above enunciated were recognized, but the 
decision was that the power had not been executed be­
cause every element indicating testator’s intention to do 
so was lacking.

The best judicial expression of the subject, however, 
and which conforms entirely to the New Jersey decision, 
is found in the New York case of H utton vs. Benkard, 
92 N . Y ., 293, at page 303, in the following language:

“If we concede the contention of the learned coun­
sel for the appellants, that there should be a valid 
execution of the power as to the personal property 
tested by the rules of the common law, we are yet of
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opinion that under the common law, as expounded 
by the courts of this State, the power was effectually 
executed.

“When a will is claimed to be effectual as an 
execution of a power, all parts of it may be con­
sidered and its language and terms construed in the 
light of circumstances surrounding the testator at 
the time of the execution of the will, and if, from all 
these, it can be seen that it was his intention, in the 
dispositions he made, to execute the power, such 
intention will have effect. The power need not be 
referred to in express terms; no form of words need 
be used; but the will is to be construed, as all wills 
are to be construed, so as to give effect to the in­
tention of the testator. If it can be seen that he 
intended to dispose, not only of the property which 
he owned in his own right, but of property which 
he had the right to dispose of just as effectually as 
if he did own it, under the power of appointment, 
then effect will be given to the intention, if that in­
tention can be gathered from all the terms of the 
will, read in the light of such circumstances sur­
rounding the testator at the time of its execution 
as are proper to be considered. In B rctddish  vs . 
G ibbs ( j  Johns. C ha., 5 2 2 ) ,  Chancellor Kent said: 
‘The rule is that if a will be made without any ref- 
erenc to the power it operates as an appointment 
under the power, provided it cannot have operation 
without the power. If the act can be good in no 
other way than by virtue of the power, and some 
part of the will would otherwise be inoperative, and 
no other intention than that of executing the power 
can probably be imputed to the testator, the act, or 
will, shall be deemed an execution of the power, 
though there be no reference to the power. Here 
the will can have no effect without the power, not 
even as to personal property, and if the power oper­
ates upon it at all it operates equally upon every
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part of the disposition.’ In H e y e r  vs . B u rg e r  ( i  
H o ff., Ch. i ), it was held that a will, in the execu­
tion of a power of appointment, need not refer to 
the power and was well executed without any refer­
ence thereto. In W h ite  vs . H ic k s  (4 3  B arb ., 6 4 ) ,  
H. gave to his executors the sum of $100,000 in 
trust, to pay over the income to his daughter, R., 
during her life, and in case she should have no chil­
dren or grandchildren living at the time of her 
death, then in trust to pay over one-half of such sum 
to such person or persons, whether her husband or 
otherwise, as she might, by last will and testament, 
appoint; and R. made a will by which she gave her 
husband $50,000 in general terms and without any 
reference to the power of appointment given her by 
the will of her father. It was held that the will was a 
valid execution of the power; also that evidence as 
to the circumstances or condition of the property 
or fund in the hands of H.’s executors, to show that 
R.’s own savings or property were not sufficient to 
answer the special legacies bequeathed by her will, 
and of other extrinsic facts, as distinguished from 
what she said at or about the time of executing her 
will, was properly received. That case was ap­
pealed to this Court and is again reported in 3 3  N .  
Y ., 3 8 3 , and the judgment of the Supreme Court 
was here affirmed. In that case, in a very exhaus­
tive and learned opinion, in which the numerous 
English cases are cited and criticised, Denio, J., 
reached the conclusion, which was unanimously 
adopted by the Court, that a person entitled under 
a power of appointment to dispose of property by 
deed or will, may make such disposition by a proper 
instrument without inserting in it a reference to the 
power, if it otherwise appear that the intention was 
to execute the power; that it was competent for the 
Court to compare the dispositions of the will with 
the testator’s own property, and to deduce therefrom
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such an intention to embrace in his testamentary 
gifts the subject he was entitled by the power'to dis­
pose o f ; that the English cases decided since the Am­
erican Revolution, by which it was established that 
the amount of the testator’s property could not be 
inquired into to show an intention to execute a 
power of appointment, are not to be followed in this 
State, especially as the rule has been disapproved of 
by English judges, and has recently been abrogated 
by an act of Parliament; that it was competent, not 
only to receive evidence respecting the property 
owned by the testatrix, but also in reference to1 her 
expectation of approximate death, on account of 
the state of her health, as bearing upon the construc­
tion to be given to her will; and that her intention 
could be collected from the provisions of her will, 
applied to the state of her property, and her per­
sonal condition at the time it was made. Further 
citation of authority for a rule so reasonable is not 
needed.”

See also the following New York cases:
Trust Co. vs. Livingston, 133 N ew  York, 125. 
Lockwood vs. Mildeberger, 15p N ew  York, 191. 
W hite vs. Hicks, 33 N ew  York, 383 (43 Barbour,

64.h

In Pennsylvania, see:
Bingham’s Appeal, 64 Pa., 345, which has been modi ­

fied by the late case of South’s Estate, 248 Pa., 163, m 
which case parol evidence was admitted that of the 
lawyer who drew the will, showing an intention to exer­
cise the power.
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See also:
Blagge vs. Miles, i  S tory C. C., 426, especially page 

446.
Boise vs. Cook, 4 Chancery Division, 53.
Clark’s Estate, 1,4 Chancery Division, 422.
Funk vs. Eggleston, 92 Illinois, 15.

C.

It only remains to apply these rules of construction to 
the facts in the case at bar to ascertain the testatrix’s, 
Mrs. Batterson’s, intention as expressed in her will and 
codicils, and to the circumstances under which they were 
executed and with the knowledge she had of the fact that 
she was donee of the power.

Mrs. Batterson knew she was donee of the power. In 
two prior wills and in the will and first codicil under in­
vestigation, she had expressly referred to the power in 
the residuary clauses of these documents, by these words:

“Rest, residue and remainder of my estate, real, 
personal and mixed, including all over which I have 
or may have a power of appointment.”

It is only from the second codicil of October 15, 1914, 
that reference to the power is omitted.

The circumstances under which she executed this codi­
cil and used different language in the residuary clause 
are proven by the testimony of Emery, at pages 6 and 7 
of this brief. From that testimony it appears that Mrs. 
Batterson intended and believed that the language used 
in the residuary clause of the second codicil included dis­
position of property over which she had the power of ap­
pointment under her father’s will.
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Under the laws of Pennsylvania, where she resided, 
the language in the residuary clause of the second codicil 
was an effective exercise of the power of appointment.

If, however, her declarations of intention and purpose, 
etc., be not adverted to, the other circumstances as to the 
amount of her estate, etc., are sufficient to indicate her 
intention to have been to execute the power.

At and before the time when Mrs. Batterson made her 
will of February 2, 1912, the codicil of April 23, I9 T3> 
and the second codicil of October 1 5 , 19*4» s^e believed 
her own personal estate amounted to $300,000, and she 
knew she had the power of appointment over another
fund of $100,000.

Acting under this belief, by her will she bequeathed 
specific legacies in excess of $344,000. By her first codi­
cil specific legacies aggregating $355>75°> an<̂  ^y her sec­
ond codicil $360,850.

If we go no further than to apply the rule established 
in the case of M u n san  vs . Berdan, 3 5  N . J. E q u ity , 3 7 6 , 
this Court must determine that Mrs. Batterson intended 
to exercise the power of appointment.

Acting on the information many times given her in 
response to her request, she believed she had but $300.- 
000 of her own estate, yet in three successive wills, that 
is, the first will and two codicils, she bequeathed in the 
will $44,000 more than she believed she had in her own 
estate; in the first codicil $55.75» more and in the second 
codicil $60,850 more.

Complainant’s counsel argues that because $50,000 
was, by the second codicil, Clause 7. taken out of the 
specific legacies and, after a life interest, was directed to 
form a part of the residuary estate, that the specific lega-
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cies were reduced by this amount. But again the ques­
tion is one of intention, and by puttng this $50,000 in the 
residuary estate Mrs. Batterson was not indicating or de­
claring that she was dealing only with her separate 
estate. She was still evidently dealing with the same 
total amount of money and taking $50,000 from the 
specific legacies and putting it into her residue, thereby 
showing that she believed that the residue would be in 
excess even of that $50,000, or, in other words, in excess 
of a total of $360,850. From all the information she had, 
the only way her residuary estate could be made to ex­
ceed that amount, or to even equal that amount, was by 
use of the Farnum fund, over which she knew she had 
the power of appointment.

It is immaterial whether her actual estate at that time 
was in excess of $300,000.00 or not. The only fact to 
be ascertained is the donee’s intention. The only way 
that intention can be settled is by having regard to what 
she believed she had, not to what she may have actually 
had.

The Vice-Chancellor based his finding of value of the 
property upon What Mrs. Batterson’s estate amounted to 
as evidenced by the inventory (Exhibit D-3, p. 93), and 
the account (Exhibit D-4, p. 96), but it does not appear 
anywhere in the case that Mrs. Batterson ever knew or 
was informed of the values appearing in this inventory 
and account. How then can such values have any re­
lation whatever to the real question, which is, “What was 
the intention of the donee of the power in dealing with 
the funds which she believed she had ?”

A discussion of figures or values which Mrs. Batterson 
did not know of, it is submitted, has no relation to the 
question.
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On the whole case, therefore, it is urged that the 
Court below erred in making the decree appealed from 
and that the decree should be reversed and complainants’ 
bill dismissed.

Respectfully submitted,
Norman Grey,
Nelson B. Gasrile,

Solicitors for Defendants-Appellants.
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Since our main brief was put in type we have 
received a copy of the argument on behalf of the 
defendants-appellants, which calls forth this sup­
plement in response.

Some of the cases cited are inapplicable. As 
to all of the New York cases, this comment may 
be made that there is a statute in that State of 
the same general character as that of Pennsyl­
vania, by the force of which the common law has 30 
been changed, and the law as now administered 
is diametrically opposite to that of New Jersey.
None of such cases, therefore, has any applica­
tion to an issue of this character arising in New 
Jersey.

In particular, the facts in Hutton vs. Benkard,
92 N. Y., 295, and White vs. Hicks, 33 N. Y., 393, 
were also such that there was a basis for the 
finding of the Court that it was the intention

4«



2

of the donee to exercise the power of appointment.<£-*] iS(
Lockwood vs. Mildeberger, N. Y., 161, re­

lied on by appellants’ counsel, establishes the 
principle that even under the New York rule, 
if it appears from the will itself that the Testa­
to r  h a d  knowledge of the power of appointment 
at the time of the execution of the will, the fact 
that he omitted to expressly mention the power 
gives rise to an implication that he did not in- 

.< 10 tend to execute it. In the case before this Court 
it appears from Mrs. Batterson’s will that she 
had knowledge of the power of appointment, and 
yet not only did she omit all reference to it in 
the codicil but expressly revoked the provision 
relating to its exercise.

Blagge vs. Miles, 1 Story (C. C. U. S.), 426, 
is frequently cited and is not essentially in con­
flict with the principles laid down in the New 

ao Jersey cases, but it has a peculiar significance 
which may have been sometimes overlooked as 
appears from the opinion of the Court on page 
454:

“Nor do I rely upon the fact, that the per­
sonal estate of Mrs. Blagge, at her death, was 
insufficient to discharge these legacies; for 
that circumstance alone would not affect the 
present question; as from the nature and 
fluctuation of personal estate the amount, 
which would be assets at the death of the 

80 testatrix, must always be somewhat conjec­
tural; and, on that account, has not like real 
estate been supposed to be within the con­
templation of the testator as a specific be­
quest.”

The reference to South’s Estate, 248 Pa., 165, 
is of little moment for the reason that all cases 
in Pennsylvania since the Act of 1879 are nec­
essarily affected by that statute, and South’s 
Estate was squarely decided upon it. It follows

40
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that the discussion with regard to the admission 
of extrinsic evidence was wholly unnecessary to 
the decision.

The intimation that in that case Bingham’s Ap­
peal was modified, and that the parol evidence 
of the lawyer who drew the will showing an in­
tention to exercise the power was admitted, is un­
warranted. Except so far as affected by the Act 
of 1879, Bingham’s Appeal is still the law of 
Pennsylvania, and has been frequently cited. It 10 
is not referred to in South’s Estate. The sug­
gestion made is opposed to the Pennsylvania ad­
judications. South’s Estate cites Herman’s 
Estate, 220 Pa., 52, which in turn goes back to 
Postlethwait’s Appeal, 68 Pa., 477. In this latter 
case parol evidence was properly admitted to ex­
plain a latent ambiguity.

If it is intended to suggest that conversations 
between a scrivener and a testator are admissible 20 
in evidence in Pennsylvania, the position is un­
tenable.

In Willard’s Appeal which was also reported 
in 68 Pa., Judge Sharswood, who wrote the opin­
ion in Postlethwait’s Appeal, says on page 329 :

“In regard to the admissibility of the parol 
evidence of Henry F. Snyder, the scrivener 
who drew the Will of William Waldo Wil­
lard, as to his understanding of what the 
testator intended, it would be in the teeth 30 
of every precedent, and a virtual repeal of 
the Act of Assembly which required all wills 
to be in writing.”

In Best vs. Hammond, 55 Pa., 409, it was held 
that the purpose of parol evidence is in general 
to apply provisions of a will to the subject or 
person intended where the description is defective, 
uncertain or too general to be understood speci­
fically.

40
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That in the main is what is intended by a latent 
ambiguity.

In Root’s Estate, 187 Pa., 118-121, the follow­
ing rule is regarded as established:

“Where a subject exists which satisfies the 
terms of the will and to which they are per­
fectly applicable, there is no latent ambiguity. 
Evidence is only admitted dehors the will 
from necessity to explain that which otherwise 

10 would have no operation. I f  the rule were 
held otherwise, a person could feel no se­
curity in making a will. 'His intention clearly 
expressed in writing and the object of his 
bounty found in all respects answering the 
description, might be defeated and the statute 
relating to wills be made practically inopera­
tive.”

This language is quoted in Hunter vs. Hunter, 
37 Pa. Superior Court, 319, where the cases are 
collated.

20
The leading case, with the opinion by Tilghman. 

C. J., is Iddings, et al., vs. Iddings, 7 S. & R., 
110, where he says:

“This may be a very unfortunate mistake 
for some of the children of the testator, but 
I am clearly of opinion that the evidence 
was not admissible. Our law requires that 
wills should be in writing, and proved by 
two witnesses. But if this writing is to be 

- contradicted by parol evidence, the object of
80 the law will be defeated and all certainty

destroyed. It is very common for scriveners 
to make mistakes, particularly where they 
make use of technical words, which they are 
fond of doing. But, if these mistakes were 
to be corrected by the scrivener’s recollection 
of his conversation with the testator, it would 
open such a door for perjury and confusion, 
as would render wills of very little use. The 
rule of law, therefore, is that the writing is 
not to be altered, or explained by evidence 

40  aliunde.”
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The recent case of Vanleer vs. Vanleer, 221 Pa.,
195, adopts the following language from Hawkins 
on Wills:

“In construing a will, the object of the 
courts is to ascertain, not the intention 
simply, but the expressed intentions of the 
testator, i. e., the intention which the will 
itself, either expressly or by implication, de­
clares, or (which is the same thing) the 
meaning of the words—the meaning, that is, 
which the words of the will, properly inter- 10 
preted, convey.”

This case adopts with approval the much quoted 
opinion of Mitchell, J., in Woelpper’s Appeal,
126 Pa., 562:

“It is often said * * * that ‘the ques­
tion in expounding a will is not what the 
testator meant, but what is the meaning of 
his words.’ But by this it was never intended 
to say that the testator’s meaning, when ap- 2o 
parent can be disregarded, but that it cannot 
be got at aliunde, by what he might have 
meant, or even what under the circumstances, 
perhaps, he would have meant, but only by 
what he said. The search is confined to his 
language, but its object is still his meaning.”

When Paul Farnum made his will and when 
the daughter made her will the law relating to 
the power of appointment had been fixed and 
established by a long line of decisions in New 
Jersey based upon the common law. In England 30 
about 1838 a statute was enacted which changed 
the law as it had stood for generations, but :n 
this State no statute has modified or varied it, 
and when Paul Farnum died it was a fixed and 
settled part of our system of jurisprudence. The 
common law had long before been adopted in this 
State and our courts had frequently given ex­
pression to their approval of this part of it.

This Court in Cueman v. Broadnax, 37 Law, 40 
508, p. 513, in 1874, approved the rule of the



6

common law as laid, down by Chancellor Kent. 
See short quotation on page 25 of our main 
brief. And the Supreme Court, almost a century 
ago in Den v. Crawford, 8 Law, 108, made it clear 
that a devise of the donee’s real estate, was not 
a devise of what the donee might have controlled 
by the exercise of the power of appointment. And 
later, in 1884 (Meeker vs. Brietnall, 38 Eq., 345), 
in 1889 ( Wooster vs. Cooper, 59 Eq., 204) and 

10 in 1913 (Ackerman vs. Ackerman, 81 Eq., 437) 
the Court of Chancery following this Court and 
the Supreme Court, recognized the stability of 
this rule and the reason on which it was founded. 
The common law rule has been widely accepted 
and found highly beneficial in operation.

Estates have been settled on the basis fixed by 
this law and titles have passed and become vested 
under it. A change in adjudication at this late 

ao day would work great hardship, unsettle titles 
and render wills inoperative.

This Court has frequently expressed itself in 
favor of observing the fixity of the law.

State vs. Taylor, 68 L., 376;
Bowman vs. Freeholders, 73 L., c43;
Freeholders vs. Jersey City, etc., Co., 85 

L., 179.
While we contend that the rule as established 

in New Jersey is both logical and just, yet if 
80 there ever should come a time when a change 

becomes desirable, it should be accomplished as 
in England and in some of our states, by statute, 
and for a century and a half there has been no 
evidence here of a demand for such a statute.

We submit that the decree of the Court of 
Chancery is consonant with reason and justice 
and in accordance with the established law of 
this State.

4 0  McD ermott & E nright,
Lewis Lawrence Sm ith , 

Of Counsel with Respondents.







(Filed February 17, 1917.)

IN CHANCERY OF NEW JERSEY.

Between
f. Edward Farnum and George L. 

Farnum, as Administrators de 
bonis non with the Will annexed 
of Paug Farnum, deceased; J. 
Edward Farnum and George L. 
Farnum , as Administrators de 
bonis non with the Will annexed 
of James Edward Farnum, and 
as Administrators de bonis non of 
George W. Farnum, deceased,

Complainants,
vs.

T he Pennsygvania Company eor 
Insurance on Lives and Grant- ' 
ing A nnuities, as Trustees of 
the Trust Fund of $100,000.00 
with appreciations and accumula­
tions thereon, under the Trust 
created under the last Will and 
Testament of Paug Farnum, de­
ceased ; T he P ennsygvania Com­
pany eor Insurance on Lives 
and Granting A nnuities, as 
Executor and Trustee under the 
last Will and Testament and Codi­
cils thereto of Sarah E. (F ar­
n u m ) Batterson, deceased, and 
Fgorence M. Mobergy,

Defendants.

10

On Bigg, &c. ^
N otice ob 

A ppeag.

30



2 N otice; of A ppeal,.

These defendants hereby appeal from the whole and 
every part of the final decree made in this Court in the 
above entitled cause.

Dated February 15, 1917.
Grey & A rcher,

Solicitors for and of Counsel with the Defendants, 
The Pennsylvania Company, Trustee and Exec­
utor, and Florence M. Moberly.

10
I conceive there is good cause for appeal in the above 

stated cause.
N orman Grey,

Of Counsel with the Defendants, The Pennsyl­
vania Company, &c., Trustee and Executor, and 
Florence M. Moberly.

20
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E dward F a r n u m  and George L. 
F a r n u m , as Administrators de 
bonis nbn with the Will annexed 
of J am es E dward F a r n u m , and 
as Administrators de bonis non of 
George W. F a r n u m , deceased,

Complainants-Respondents,
vs.

T h e  P e n n sy l v a n ia  Co m pa n y  eor 
I n su r a n c e  on  L ives a n d  Gr a n t- ■ 
in g  A n n u it ie s , as Trustees of 
the Trust Fund of $100,000.00 
with appreciations and accumula­
tions thereon, under the Trust 
created under the last Will and 
Testament of P a u l  F a r n u m , de­
ceased ; T h e  P e n n sy l v a n ia  Com­
pa n y  eor In su r a n c e  on  L ives 
a n d  Gr a n t in g  A n n u it ie s , as 
Executor and Trustee under the 
last Will and Testament and Codi­
cils thereto of S arah  E. ( F ar­
n u m ) B atterson , deceased, and 
F lorence M. M oberly,

Defendants-Appellants.

10

O n  B ill , &c. ^

P etition  oe 

A ppea l .
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T o  th e  H o n o ra b le , the J u d g e s  o f  th e  C o u rt o f  E r r o r s  and
A p p e a ls  in  the la s t re so r t in  a ll causes:

The petition of The Pennsylvania Company for Insur­
ance on Lives and Granting- Annuities, as Trustees of the 
Trust Fund of $100,000.00, with appreciations and ac­
cumulations thereon, under the trust created under the 
last will and testament of Paul Farnum, deceased; the 
Pennsylvania Company for Insurance on Lives and 
Granting .Annuities, as Executor and Trustee under the 
last will and testament and codicils thereto of Sarah E. 
(Farnum) Batterson, deceased, and Florence M. Mo- 
berly, defendant-appellants in the above matter, respect­
fully shows that your petitioners find themselves aggriev­
ed by a final decree made in the Court of Chancery of 
New Jersey, by his Honor Edwin Robert Walker, Chan­
cellor of the State of New Jersey, bearing date the elev­
enth day of January, nineteen hundred and seventeen, in 
these respects: That the said decree adjudges :

2q 1. That one Sarah E. Farnum Batterson died with­
out having exercised the power of disposition and ap­
pointment with respect to Trust Fund created for her 
benefit under the will of Paul Farnum, deceased.

2. That the principal, appreciation and accumulations of 
interest of said bequest of $100,000.00 by the will of said 
Paul Farnum, deceased, less $1,818.20, fell into and be­
came a part of the residuary estate of Paul Farnum, de­
ceased, and that the complainants, as administrators de  
bon is  non  with the will annexed of Paul Farnum, de-

8 0  ceased, are entitled to have the said fund, as invested, 
transferred and paid over to them for distribution under 
the will of said Paul Farnum, deceased.

3. That the defendant, The Pennsylvania Company 
for Insurance on Lives and Granting Annuities, as Trus­
tee of the Trust Fund of $100,000.00, transfer and set 
over the cash and securities constituting the balance of
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said Trust Fund remaining in its hands to the said com­
plainants, J. Edward Farnum and George L. Farnum, as 
administrators de bonis non with the will annexed of said 
Paul Farnum, deceased.

4. That the said decree is in divers other respects 
erroneous, oppressive and contrary to equity and good 
conscience.

Solicitors for and of Counsel with the Defendants- 10 
Appellants, The Pennsylvania Company for In­
surance on Lives and Granting Annuities, as 
Trustee and Executor, and Florence M. Mo- 
berly.



6 A nswer to Petition oe A ppeae.

(Filed February , 1917.)

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

Between
J. Edward Farnum and George L. 

Farnum, as Administrators de 
bonis non with the Will annexed 

10  of Paue Farnum, deceased; J. 
Edward Farnum and George L. 
Farnum , as Administrators de 
bonis non with the Will annexed 
of James Edward Farnum, and 
as Administrators de bonis non of 
George W. Farnum, deceased,

Complainants-Respondents,
On Biee, &c. 
On A ppeae

vs.
20 T he  P ennsylvania Company eor 

Insurance on Lives and Grant- - 
ing A nnuities, as Trustees of 
the Trust Fund of $100,000.00 
with appreciations and accumula­
tions thereon, under the Trust 
created under the last Will and 
Testament of Paue Farnum , de­
ceased; T he P ennsylvania Com- 
pany eor Insurance on Lives 

^  and Granting A nnuities, as 
Executor and Trustee under the 
last Will and Testament and Codi­
cils thereto of Sarah E. (F ar­
n u m ) Batterson, deceased, and 
Florence M. Moberey,

Defendants-Appellants.

erom Chan­
cery.

A nswer to 
Petition oe 

A ppeal.
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The answer of the above named respondents to the 
petition of appeal of the above named appellants.

These respondents, not acknowledging all or any of 
the matters which in the said petition of appeal are con­
tained to be true, for answer thereto nevertheless say and 
admit that a decree was, on the nth day of January last 
past, made and entered in the Court of Chancery in the 
cause for that purpose mentioned in the said petition, as 
is therein stated; but as to the substance and form there­
of these respondents pray to refer thereto when the same 
shall be produced, and these respondents are advised and 
believe that the said decree is agreeable to equity, and 
they pray that the same may be affirmed with costs to be 
adjudged to these respondents.

McD ermott & E nright, 
Solicitors of Complainants-Respondents.



8 Bii.iv of Complaint.

(Filed December n , 1915*)

IN CHANCERY OF NEW JERSEY.

T o  the H o n o ra b le  B d zv in  R o b e r t  W a lk e r , C h an cellor of 
the S ta te  o f  N e w  J e rse y :
The complainants, J. Edward Farnum and George L. 

Farnum, of the township of Nether Providence, in the 
county of Delaware and State of Pennsylvania, as ad­
ministrators d e  bon is non  with the will annexed of Paul 

10  Farnum, 'deceased, late of the county of Burlington, in 
the State of New Jersey ; J. Edward Farnum and George 
L. Farnum, as administrators de bon is n on  with the will 
annexed of James Edward Farnum, late of the said town­
ship of Nether Providence, in the county of Delaware 
and State of Pennsylvania, deceased, and as administra­
tors d e  bon is non  of George W. Farnum, late of the city 
and county of Philadelphia, in said State, deceased, re­
spectfully show:

2q (1) Paul Farnum died in the township of Willing- 
borough, in the county of Burlington and State of New 
Jersey, on or about October , 1859, having been at the 
time of his death a resident of said township of Willling- 
borough, leaving in force and unrevoked his last will and 
testament, bearing date May 28, 1856, and a codicil 
thereto, bearing date February 28, 1857, copies of which 
are hereto annexed and made a part hereof, which said 
last will and testament and codicil thereto were there­
after, and on October 31, 1859, duly proved before and 

qq admitted to probate by the Surrogate of the county of 
Burlington aforesaid, to whom original jurisdiction in 
that behalf appertained, and were recorded in Book I of 
Wills for said county, on page 358, &c.

(2) In and by his last will and testament the said 
Paul Farnum did among things give, bequeath and direct 
as follows, viz.:

“In addition to the House and lot of Band in 
Arch Street Philadelphia in the hands of a trustee
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for the use of my Daughter Sarah E. Farnum, I 
give and bequeath unto the Pennsylvania Company 
for insurance on lives and Granting annuities located 
in the City of Philadelphia Pa. one hundred thou­
sand dollars in bonds or stocks, my said Daughters 
choice of such as I may die possessed (Except Bank 
Stock which I divide between my sons) in trust 
Nevertheless for the use of my said Daughter Sarah 
E. Farnum, the interest or dividends ariseing there­
from to be paid by the said Company to the Sole 
order of m y said Daughter semi-annually during 
the term of her natural life, and not be liable for 
the debts nor affected by the extravagance or mis­
fortunes of any husband she may Marry. And as 
the death of my said Daughter the principal sum  
and such interest as may have accumulated and not 
paid, my mind and will is, and I direct said Com­
pany or trustees to pay over to such person or per­
sons as my said Daughter by any instrument of 
writing in the nature of a Will executed under her 
hand and seal in the presence of two or more sub- 
scribeing witnesses shall direct limit and appoint, or 
designate My will and design is that the House and 
lot in Arch Street shall pass in like manner to such 
person or persons as she may designate, (Provided 
however that I give the said Company my said trus­
tee to Change any of the securities deposited with 
them whenever they may think proper during the 
life time of my aforesaid Daughter.”

( 3 ) The Trustee named in the foregoing extract from 
said last will and testament, the true name of which is 
The Pennsylvania Company for Insurance on Lives and 
Granting Annuities, a corporation of the State of Penn­
sylvania, located in the city of Philadelphia, in said State, 
shortly after the probate of said will and testament and 
codicil, and on or about April 12, i860, took into its 
charge the bequest of $100,000 mentioned in above re- 

2

10

20

30



IO Bllyly OF COMPIyAINT.

cited extract from said will and has held and retained the 
said sum of $100,000 in trust under said will, which said 
fund with accumulations of interest and appreciation in 
the stocks and bonds in which same was invested, now 
amounts as complainants are informed and believe to the 
sum of $130,000 and over.

(4 ) In the year 1866  the said Sarah E. Farnum, 
named in the above recited paragraph of said last will 
and testament, inter-married with one Herman G. Bat- 

40 terson, who died in the year 19 0 2 , or thereabouts.

20

30

(5) On or about June 27, 1915, said Sarah E. (Far­
num) Batterson, the daughter of said Paul Farnum, de­
ceased, and the person for whose benefit for life a trust 
was created in his said last will and testament, died, leav­
ing no issue. A paper writing bearing date February 
2, 1902, purporting to be the last will and testament of 
said Sarah E. (Farnum) Batterson, deceased, and a codi­
cil thereto, dated April 23, 1913, and a second codicil 
thereto bearing date October 15, i 9 Izb true copies of 
which will and codicil are hereto annexed, were thereafter 
and on or about July 15, 1915, proved and approved be­
fore H. C. Broomall, Deputy Register for the Probate 
of Wills and Granting Letters of Administration in and 
for the city and county of Philadelphia, in the Common­
wealth of Pennsylvania, and letters testamentary were 
thereon issued to the Pennsylvania Company for Insur­
ance on Lives and Granting Annuities, the Executor and 
Trustee in said last will and testament mentioned and 
appointed; which said last mentioned instrument or will 
of Sarah E. (Farnum) Batterson, and the codicils there­
to attached, were thereupon duly recorded in the office 
of the Register for the Probate of Wills and Granting 
Letters of Administration in and for the city and county 
of Philadelphia, in the Commonwealth of Pennsylvania, 
in Book 371 of Wills for said city and county, on pages 
42, &c.
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(6) Said Sarah E. (Farnum) Batterson, under the 
said instrument purporting to be her last will and testa­
ment, in the seventy-third paragraph thereof, referred to 
property over which she had or might have a power of 
appointment, but in the codicils attached to her will this 
clause was revoked and the said Sarah E. (Farnum) 
Batterson died without having exercised the power of 
disposition or appointment in respect of the Trust Fund 
created for her benefit in the will of the said Paul Far­
num, deceased, under which she was the life beneficiary
of said Trust Fund, and without having by any in- 10 
strument of writing in the nature of a will, executed un­
der her hand and seal, in the presence of two or more 
subscribing witnesses, directed, limited, appointed or des­
ignated the person or persons to whom the said prin­
cipal sum of said Trust Fund, together with such interest 
as may have accumulated and not been paid, should be 
paid over by said Trustee named in the said last will of 
the said Paul Farnum, deceased, in the foregoing recited 
paragraph thereof, as directed in his last will and testa- 
ment in the said recited paragraph; whereupon the ™  
principal and accumulated interest of said bequest fell in­
to and became a part of the residuary estate of said Paul 
Farnum, deceased.

(6a) On June 13, 1916, the personal estate of the said 
Paul Farnum, deceased, not having been fully adminis­
tered and the executors named in his said last will and 
testament having theretofore departed this life, letters of 
administration de bonis non cum testamento annexo of all 
and singular the goods and chatteds, rights and credits gQ 
which were of the said Paul Farnum, deceased, were duly 
granted by the Ordinary of the State of New Jersey, to 
whom jurisdiction in that behalf appertained, to the com­
plainants, J. Edward Farnum and George L. Farnum, 
who thereupon duly qualified according to law.

(7) George W. Farnum, one of the two sons of the 
said Paul Farnum, deceased, to whom in and by his said
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last will and testament he gave, devised and bequeathed 
all the residue and remainder of his estate, real, personal 
and mixed, whatsoever and wheresoever the same might 
be, died in the city of Philadelphia, in the State of Penn­
sylvania, on October 22, 1861, unmarried and intestate, 
leaving him surviving as his only next of kin a sister, 
the above named Sarah E. Farnum (afterwards Batter- 
son), and a brother, James Edward Farnum. On Octo­
ber 28th, 1915, the personal estate of the said George W. 
Farnum not having been fully administered, and no part 

10 of the said fund of $100,000 mentioned in the foregoing 
recited paragraph of the last will of the said Paul Far­
num, deceased, and the interest thereon, or the interest 

" of the said George W. Farnum therein having been ad­
ministered, letters of administration de bonis non of all 
and singular the goods, chattels, rights and credits which 
were of the said George W. Farnum, deceased, were duly 
granted by James B. Sheehan, Register for the Probate 
of Wills and Granting of Letters of Administration in 
and for the county of Philadelphia, in the Common- 

2 0  wealth of Pennsylvania, to whom jurisdiction in that be­
half appertained, to complainants, J. Edward Farnum 
and George L. Farnum, of the township of Nether Provi­
dence, in the county of Delaware and State of Pennsyl­
vania, who thereupon duly qualified according to law 
and took upon themselves the burthen of the administra­
tion of the estate of the said George W. Farnum, de­
ceased, and became invested with full power and author­
ity to demand, collect, sue for, recover and receive the 
same, as by reference to the said letters of administration 

8 0  de bonis non now on file and of record in the office of 
the said Register for the Probate of Wills and Granting 
Letters of Administration in and for the county of Phila­
delphia, in the Commonwealth of Pennsylvania, and a 
duly exemplified copy of said letters of administration 
filed in the office of the Register of the Prerogative Court 
of this State will appear.
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(8) James Edward Famum, the other of the two sons 
of the said Paul Farnum, deceased, to whom in and by 
his said last will and testament he gave, devised and 
bequeathed all the residue and remainder of his estate, 
real, personal and mixed, whatsoever and wheresoever 
the same might be, died on or about the 13th day of May, 
1884, being then a resident of Delaware county, in the 
State of Pennsylvania, leaving in force and unrevoked 
his last will and testament, bearing date March 27, 1874, 
and a codicil thereto bearing date December 23, 1881, 
copies of which are hereto annexed and made a part here- 
of, which said last will and testament and codicil thereto 
were thereafter and on May-20th, 1884, duly proved and 
approved before and admitted to probate by the Register 
for the Probate of Wills and Granting Letters of Admin­
istration in and for the county of Delaware, in the State 
of Pennsylvania, to whom jurisdiction in that behalf ap­
pertained, and recorded in the office of said Register in 
Book H of Wills for said county of Delaware, on pages
374. &C. Of)

Eliza L. Farnum, the executrix duly appointed in said 
last will and testament, having departed this life on Feb­
ruary 12, 1912, without fully administering the estate 
of the said James Edward Farnum, deceased, the com­
plainants, J. Edward Farnum and George L. Farnum, on 
October 28, 1915, were by the Register for the Probate 
of Wills and Granting Letters of Administration in and 
for the county of Delaware, in the Commonwealth of 
Pennsylvania, to whom jurisdiction in that behalf apper­
tained, duly ordained, constituted and deputed the ad- 
ministrators de bonis non cum testamento cmnexo of all 
and singular the goods and chattels, rights and credits 
which were of the said James Edward Farnum,v deceased, 
to the use and for the use and for the purposes mention­
ed in his said last will and testament and the codicil there­
to, as by reference to the record of said last will and codi­
cil in the office of the said Register for the Probate of
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Wills and Granting- Letters of Administration,, and the 
original letters of administration remaining of record in 
said office, and to the duly exemplified copies of said will, 
codicil and letters of administration filed in the office of 
the Register of the Prerogative Court of this State will 
appear.

(9) Said The Pennsylvania Company for Insurance 
on Lives and Granting Annuities, as Trustee under the 
will of said Paul Farnum, deceased, has never filed in the

1 ̂  Orphans’ Court of the county of Burlington, in the State 
of New Jersey, the domicile of said Paul Farnum before 
and at the time of his death, or in this court, an account 
of the said Trust Fund held by it under the terms of 
Trust set forth in said will of Paul Farnum, deceased, in 
the foregoing, recited paragraph thereof, although said 
Trust fund has remained in its hands for over fifty years, 
as above set forth. That an account of said fund ex­
tending over so long a period and involving a large num­
ber of transactions is complicated to a great degree and

2o requires consideration and examination by this Court.
(10) Said The Pennsylvania Company for Insurance 

on Lives and Granting Annuities, the Trustee named in 
the will of said Paul Farnum, deceased, to which was 
given and bequeathed in trust the fund of $100,000 here­
inabove mentioned, and which is also the Executor and 
Trustee under the last will and testament and codicils 
thereto of Sarah E. (Farnum) Batterson, deceased, 
claims to be in doubt as to the disposition to be made of 
said fund, but has made no application to this Court for

3 0  instruction in the premises.
(11) Said The Pennsylvania Company for Insurance 

on Lives and Granting Annuities, the Executor of and 
Trustee in and under the said last will and testament and 
codicils of the said Sarah E. (Farnum) Batterson, upon 
the grant of letters testamentary to it, as hereinabove re­
cited, took upon itself the burthen of the administration
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of the estate of the said Sarah E. (Farnum) Batterson, 
and has in its hands sufficient assets of the estate of said 
Sarah E. (Farnum) Batterson, deceased, to pay the gen­
eral and specific legacies bequeathed under said last will 
and testament and codicils thereto, and in part the lega­
cies directed to be paid out of the residue of the estate of 
said Sarah E. (Farnum) Batterson in the codicils to her 
said last will and testament. But the residuary legatees 
named in the second codicil to said last will and testa­
ment and who claim to be interested in the residuary 
estate of said Sarah E. (Farnum) Batterson, to wit, 
Bessie Pentreath, of the city of New York, in the State 
of New York; Mary Maynard, of the city of New York, 
in the State of New York; Josephine Paxton, of the 
same city; Annie T. Mold, of the same city; Rt. Rev. S.
M. Griswold, Missionary Bishop of Salina, Kansas; The 
Corporation for the Relief of Widows and Children of 
Clergymen of the Protestant Episcopal Church in the 
State of New York; the rector, church wardens and ves­
trymen of St. James’ Church of Washington, D. C.; Mrs. 
J. C. Honeybourne (Christian name Virginia), of Guil­
ford, England; Margaret Sheehan, of the city of New 
York, in the State of New York, and Florence M. Mo- 
berly, claim that the said fund of $10,000, with appre­
ciation and accumulation of interest thereon, should be 
paid over to and administered by the said Executor and 
Trustee under the last will and codicils of said Sarah E. 
(Farnum) Batterson, deceased, in their interest and for 
their benefit, which said claim of the said residuary lega­
tees, above named, is inequitable, unjust and contrary to 
the laws of the State of New Jersey.

(12) Under the will of said Paul Farnum, deceased, 
on a proper construction thereof, the said bequest of 
$100,000 which was enjoyed by the said Sarah E. (Far­
num) Batterson during her life, did not pass to the Exec­
utor and Trustee named in her will, and the said Execu­
tor and Trustee and the said residuary legatees above

10
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mentioned, acquired and have no interest whatever there­
in, for the reason that she did not by an instrument of 
writing in the nature of a will, executed under her hand 
and seal in the presence of two or more subscribing w it­
nesses, direct, limit and appoint or designate the person 
or persons to whom the said principal sum of $ 100,000 
and accumulation of interest should be paid, but the said 
sum, with all accumulations thereon, fell into the residue 
of the estate of the said Paul Farnum, deceased, and 
should be decreed to be paid over to complainants, who 

10  are entitled thereto as the legal representatives of the 
residuary legatees named in the said last will and testa­
ment of said Paul Farnum, deceased.

( 1 3 ) The said The Pennsylvania Company for Insur­
ance on Lives and Granting Annuities is not an indiffer­
ent and unprejudiced Trustee in the handling and dis­
position of said bequest of $ 100,000 entrusted to it under 
and by the last will and testament of Paul Farnum, de­
ceased, as it is interested in obtaining the control and dis- 

2q position of said fund as Executor and Trustee under the 
last will and testament and codicils of the said Sarah E. 
(Farnum) Batterson, deceased, and refuses to pay over 
the said sum with accumulations thereon to complainants 
and to account to them for the said fund and the admin­
istration thereof by i t ; that on a due and proper account­
ing by the said The Pennsylvania Company for Insur­
ance on Lives and Granting Annuities, as Trustee of 
said bequest of $ 100,000 under the last will and testa­
ment of Paul Farnum, deceased, a large sum of money, 

3 0  which complainants believe to be over the sum of $ 130 ,- 
000, will be found to be due to complainants from said 
Trustee. That said account, extending over a period of 
fifty years, is intricate, complicated and involved, and 
that the accounting by said Trustee o f the said fund held 
and administered by it in trust should be taken under the 
direction and control o f this Court and the distribution 
of said fund made under the direction and decree of this
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Court, in accordance with the terms o f the said last will 
and testament o f Paul Farnum, deceased.

Complainants are without adequate remedy in any of 
the Courts of this State save this Honorable Court, and 
therefore pray:

1. That the said The Pennsylvania Company for In­
surance on Lives and Granting Annuities, as Trustee of 
the Trust Fund of $ 100,000, with appreciation and ac­
cumulations thereon, under the trust created under the 10  
last will and testament o f Paul Farnum, deceased, and 
said The Pennsylvania Company for Insurance on Lives 
and Granting Annuities, as Executor and Trustee under 
the last will and testament and codicils thereto of Sarah
E. (Farnum ) Batterson, deceased, Bessie Penreath, 
Mary Maynard, Josephine Paxton, Annie T. Mold, Rt. 
Rev. S. M. Griswold, Missionary Bishop of Salina, Kan­
sas; The Corporation for the Relief o f W idows and Chil­
dren of Clergymen of the Protestant Episcopal Church 
in the State o f New York, the Rector, Church Wardens 20  
and Vestrymen of St. James’ Church of W ashington, D.
C., Virginia Honeybourne, Margaret Sheehan and Flor­
ence M. Moberly, who are the defendants to this suit, may 
answer this bill and complaint, without oath, and each 
statement therein made.

2 . That an account may be taken in this Honorable 
Court of the said fund of $ 100,000 held under the trust 
created in the last will and testament of Paul Farnum, 
deceased, with the appreciation and interest thereon, in gQ 
the hands o f said The Pennsylvania Company for Insur­
ance on Lives and Granting Annuities, as Trustee, and 
the administration o f said fund, principal and interest,
by the said Trustee since said fund came to its hands, and 
that this Court may on such accounting ascertain and de­
termine the balance remaining in the hands of said Trus­
tee.

3
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3 . That the said last will and testament of Paul Far- 
num, deceased, may be construed by this Honorable 
Court, and that it may be determined whether or not the 
said bequest of $ 100,000 entrusted as herein set forth in 
and by said last will and testament to the said The Penn­
sylvania Company for Insurance on Lives and Granting 
Annuities, passed to the Executor and Trustee of the last 
will and testament and codicils o f Sarah E. (Farnum) 
Batterson, deceased, or whether the said bequest fell into 
and became a part of the residuary estate o f the said Paul 

^ Farnum, deceased.
4 . That the defendant, The Pennsylvania Company 

for Insurance on Lives and Granting Annuities, as Trus­
tee under the trust contained in the last will and testa­
ment o f the said Paul Farnum, deceased, as hereinabove 
recited, may be decreed to pay to complainants the balance 
remaining in its hands of the said bequest of $ 100,000, 
with appreciation and accumulations of interest thereon, 
after deducting all just allowances to which said Trustee

2Q may be found to be entitled.
5. That a writ of subpoena may issue commanding 

said defendants to answer this Bill of Complaint and to 
abide by such decree as this Court may make in the 
premises.

M cD e r m o t t  & E n r i g h t , 
Solicitors for and of Counsel with Complainants.

3 0  C o p ie s  o p  W il d  a n d  C o d ic iu  o p  P a u l  F a r n u m ,
D E C pA SpD , R p P p R R p D  TO IN  FO R EG O IN G  BlUU.

I P a u d  F a r n u m  of the Township of Willingborough 
in the County of Burlington and State o f New Jersey, 
being aged but of sound and disposing mind and mem­
ory, and desireous of settleing my worldly affairs, do 
make and publish this my last will and testament in man­
ner following to wit.
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In the first place, I order and direct, my Executors 
hereinafter named to pay all my Just debts and funeral 
Expences at as early a period after my decease as pro­
priety and Convenience will admit.

In addition to the House and lot of land in Arch Street 
Philadelphia in the hands of a trustee for the use of my 
Daughter Sarah E. Farnum, I give and bequeath unto 
the Pennsylvania Company for insurance on lives and 
Granting annuities located in the City o f Philadelphia 
Pa. one hundred thousand dollars in bonds or stocks, my 
said Daughters choice of such as I may die possessed, 
(Except Bank Stock which I divide between my sons) in 
trust Nevertheless for the use o f my said Daughter Sarah 
E. Farnum, the interest or dividends ariseing therefrom  
to be paid by the said Company to the S o le  order o f  m y  
said D au gh ter  semi-annually during the term of her nat­
ural life, and not be liable for the debts nor effected by 
the extravagance or misfortunes of any husband she may 
Marry. And at the death o f my said Daughter the prin­
cipal sum  and such interest as may have accumulated and 
not paid, my mind and will is, and I direct said Company 
or trustees to pay over to such person or persons as my 
said Daughter by any instrument of writing in the nature 
of a W ill executed under her hand and seal in the pres­
ence of two or more subscribing witnesses shall direct 
limit and appoint, or designate My will and design is that 
the House and lot in Arch Street shall pass in like man­
ner to such person or persons as she may designate, ( Pro­
vided however that I give the said Company my said trus­
tee to Change any o f the securities deposited with them 
whenever they may think proper during the life  time of 
my aforesaid Daughter.

I give and bequeath unto my two sons George W. Far­
num and James Edward Farnum, and to three other per­
sons, (which three persons shall be nominated by the 
Governor, and appointed by him by and with the advice 
and consent o f the Senate, who shall hold their office re-

10

20

30
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spectively for three years, except that at the first meeting 
o f the board of trustees it shall be determined by lot or 
otherwise which of those three members shall hold for one 
year which for two Years and which for three Years, 
and in case of the death or refusal of either of my sons 
to act, then there shall be appointed one or tw o others as 
the case may be, in like manner as the first, only that the 
term of office shall be five instead of three Years) all 
that Brick School House furniture and fixtures thereunto 
belonging situate in the borough of Beverly, known as 

1 0  the Farnum School, and the lot of Land upon which the 
same is erected Containing one acre of Ground more or 
less, which Caleb Perkins and w ife conveyed to me by 
deed dated May 4th, 1855 , recorded in No. 5 o f deeds 
page 230 &c., in the Clerks Office o f the County of Bur­
lington T o hold to them the said trustees, and to their 
success forever— In trust Nevertheless for the following  
uses. That the said House Grounds, furniture and fix­
tures, shall be opened for a school (after a lapse of one 
year after my decease) for the reception of Children 

^  from the three lower or northwardly School districts, as 
now laid off in the Township of Willingborough to be 
admitted in such numbers as said trustees or a Majority 
may direct— I also give and bequeath unto the trustees 
aforesaid and to their successors in office Twenty Thou­
sand dollars in bonds or stocks, paying not less than six 
per cent, in trust Nevertheless, to be and Continue a per­
manent fund for the purpose of sustaining a school in 
the aforesaid School House, the interest or dividends 

„q only ariseing from said fund to be appropriated by said 
trustee semi annually for the support o f said school above 
named to employ competent Teachers, and defray the 
contingent expences, which interest or dividends added to 
such sums as may be raised by tax or otherwise in said 
districts. I earnestly hope may be sufficient to support 
a school in said House, nearly if not entirely free during 
the whole time (I  empower said trustees to change the 
securities of said fund whenever four fifths o f said Board
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may deem it for the best interests, of and safety of said 
fund). The trustees shall provide a book in which shall 
be entered a minute of all meetings and proceedings of 
said trustees, an account o f the names of the scholars, the 
time they attend school, the progress they make in the 
different branches. Provided however that my Execu­
tors shall not be called upon to pay any legacy herein be­
queathed until the expiration of one full Year after my 
decease.

I give devise and bequeath all the residue and remain­
der of my Estate Real, personal, and mixed whatsoever 
and wheresoever the same may be, unto my two sons, 
George W. Farnum and James Edward Farnum, in equal 
proportions share and share alike.

And Lastly I nominate and appoint my sons George 
W. Farnum and James Edward Farnum Executors 
of this my last will and testament revoking and an­
nulling all former W ill or W ills, Testaments, Legacies 
and Executors, heretofore named willed and bequeathed 
rattifying and confirming this and no other to be my last 
Will and Testament. In Testimony whereof I have here­
unto set my hand and affixed my seal the twenty-eighth 
day of May in the Year o f our Lord Eighteen hundred 
and fifty-six.

10

20

Signed, sealed, Published and de- \ 
dared as his last W ill and testa- 1 
ment by the Testator in our pres- I 
ence who at his request and in /  
our presence have hereunto set 
our hands as witnesses. )  Pa w F arnum

Note W ords “to ” “fo r  a school”  [ (&**<)
“only” interlined on the second I 
page before signing— also the 1 
word “choise” interlined on the I 
first page before signing. /

C h a s  C . B o w e n  
J o h n  W . F p n im o r e

30
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Whereas I Paul Farnum of the Township of Willing- 
borough in the County of Burlington and State of New 
Jersey haveing made and duly executed my last will and 
Testament in writing bearing date the twenty eight day 
of May Eighteen hundred and fifty six—Now I declare 
this present writing to be a codacil thereto and taken as 
a part thereof—And Whereas I have in said will directed 
the appointment of certain Trustees, to take charge of 
certain Buildings, and furniture thereunto attached, in 
trust for school purposes as therein set forth—But since 
the execution of said will I have entered into an agree­
ment with certain Trustees of the New Jersey State Nor­
mal School, in which agreement they stipulate during a 
certain period therein named to keep open a school in 
said Buildings, of such a character as to prepare pupils 
for entering the State institution—And my will is and I 
direct my Executors to pay over the Securities for Twen­
ty thousand dollars named in my said will to the last 

2q mentioned trustees who are to receive the same in trust 
nevertheless, the interest accrueing thereon to be by said 
trustees applied to the support of the said preparatory 
School the fund or principal of Twenty Thousand dol­
lars to be managed in the same manner as is directed in 
my said will. And further my will is that so long as the 
State of New Jersey shall continue to occupy said Build­
ings, and fund and conduct said school said Buildings, 
fund and furniture aforesaid shall be placed at the dis­
posal thereof But should the State abandon said school 

SO rv and neglect to keep it up for one year, then the trustees 
last named shall give up the possession of the said Build­
ings furniture and funds or securities for Twenty Thou­
sand dollars to the Trustee first named in said will 
to be managed as therein directed. In testimony where­
of I have hereunto set my hand and seal the twenty-eight
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day of February in the Year of our Lord Eighteen hun­
dred and Fifty Seven 1857.
Signed, Sealed and declared by \ 

the said Paul Farnum as a I 
Codicil to his last will and \ P a u l  F a r n u m  ( s e a l ) 
Testament in the presence of \ 
us. /

C h a s  C . B o w e n  
J o h n  W . F e n im o r e

10
S t a t e  o e  N e w  J e r s e y , B u r l in g t o n  C o u n t y , s s :

C h a r l e s  C . B o w e n  and J o h n  W. F e n im o r e  the wit­
nesses to the within Will being Severally duly sworn do 
depose and say that they saw Paul Farnum the testator 
therein named, sign and seal the same, and hear him pub­
lish, pronounce and declare the within writing to be his 
last will and Testament, and that at the time of the doing 
thereof, the said testator was of sound and disposing 
mind, memory and understanding, so far as they know ^  
and as they verily believe; and that they were both pres­
ent at the same time and signed their names .as witness 
to the said Will, in the presence of the said testator.

C h a s . C . B o w e n  
J o h n  W . F e n im o r e

Sworn and Subscribed, County 
and State aforesaid, October 
31st, A. D. 1859, before me,

W m  K . A r m s t r o n g ,
Surrogate.

S t a t e  o f  N e w  J e r s e y , B u r l in g t o n  C o u n t y , s s .

G eo rg e  W. F a r n u m  and J a m e s  E d w a r d  F a r n u m , 
Executors of the within named Paul Farnum, deceased, 
being severally duly sworn according to law, do depose 
and say that the within writing contains the true last 
Will and Testament of Paul Farnum therein named, de­
ceased, so far as they know and as they verily believe;
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that they will well and truly perform the same, by paying 
first the debts of the said deceased and then thè legacies 
in the said Testament specified, so far as the goods, chat­
tels and credits of the said deceased can thereunto ex­
tend ; and that they will make and exhibit, or cause to be 
exhibited, into the Registry of the Prerogative Court, in 
the Secretary’s Office of this State, or unto the Surro­
gate’s Office of the County of Burlington, at or before 
the expiration of six calendar months, a true and perfect 
Inventory of all and singular the goods and chattels, 
rights and credits of the said deceased, that have, or shall, 
come to their knowledge or possession, or to the posses­
sion of any other person or persons, for their use; and 
render a just and true account when thereunto lawfully 
required.

20

Sworn and Subscribed at 
Mount Holly, County and 
State aforesaid, October 
31st, A. D. 1859, before 
me.

G e o r g e  W . F a r n u m  
J a m e s  E d w a r d  F a r n u m

W m . K . A r m s t r o n g ,
Surrogate.

S t a t e  oe N e w  J e r s e y ,
B u r l in g t o n  C o u n t y ,

C h a r l e s  C. B o w e n  and J o h n  W . F e n i m o r e  the sub­
scribing witnesses to the annexed writing (Codicil) being 

80  severally duly sworn according to law do depose and 
say that they saw Paul Farnum the Testator therein 
named sign and seal the same writing to be a codicil to his 
last will„and testament to be taken as part and parcel 
thereof; and that at the doing thereof the same testator 
was of sound and disposing mind memory and under­
standing so far as they know and as they verily believe, 
and they were both present at the same time and signed
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their names as witnesses to the said codicil in the pres­
ence of the said testator.
Sworn and subscribed October )  C h a s  C. B o w e n  

31st 1859 before me j J o h n  W. F e n im o r E
W m . K. A r m s t r o n g ,

Surrogate.
Reed October 31— 1859 and Recorded in Book 1 of 

Wills page 358 &c. in the Surrogates Office of the Coun­
ty of Burlington, at Mount Holly.

W m . K. A r m s t r o n g ,
Surrogate.

STATE OF NEW JERSEY 
D e p a r t m e n t  o e  S t a t e .

I , T h o m a s  F . M a r t i n , Secretary of State of the State 
of New Jersey, do h e r e b y  c e r t if y  that the foregoing is 
a true copy of the Last Will and Testament and Codicil 
thereto, of P a u e  F a r n u m , Deceased, as the same is taken gn 
from and compared with the original filed in this office.

I n  t e s t i m o n y  w h EREo E, I have hereunto set my hand 
and affixed my Official Seal at Trenton, this 

( s e a t ) twenty-sixth day of October, A. D. 1915*
T h o m a s  F . M a r t i n , 

Secretary of State.

C o p ie s  o e  W il e  a n d  C o d ic il  o e  S a r a h  E . ( F a r n u m  ) 
B a t t e r s o n , R e f e r r e d  to  i n  F o r e g o in g  B i l l . 3 0

I n  t h e  N a m e  o e  t h e  F a t h e r  a n d  o e  t h e  S o n  a n d  o f  
t h e  H o l y  G h o s t , A m e n .

I, S a r a h  E. B a t t e r s o n , of the City of Philadelphia, 
Widow of Hermon G. Batterson, do hereby make, pub­
lish and declare this my last Will and Testament, hereby 

4
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revoking any and all other wills by me at any time here­
tofore made.

1. I direct that my body shall be decently interred by 
the side of my husband in the church yard of St. James 
the Cess, Philadelphia, and a monument like my hus­
band’s erected to mark my grave.

2. I direct the payment of my just debts and funeral 
expenses as soon as conveniently may be after my de­
cease.

 ̂ 3-1 give and bequeath to Florence M. Moberly, now
residing at No. 156 West Seventy-third Street, New 
York City, the sum of Sixty thousand dollars absolutely, 
in consideration of the services she rendered to my hus­
band in his last illness, and her kind attention to me, said 
sum to be paid to her as soon as conveniently may be after 
my decease.

4. I give and bequeath to Lydia Tiffany, widow of the 
late William L. Tiffany, the sum of forty thousand dol-

20 lars absolutely.
5. I give and bequeath to Margaret Tiffany, daughter 

of said William L. Tiffany, the sum of One thousand dol­
lars absolutely.

6. I give and bequeath to Katharine Tiffany, daughter 
of said William L. Tiffany, the sum of One thousand dol­
lars absolutely.

7 . I give and bequeath to Mary E. Rowland, of Nor­
folk, Virginia, the sum of One thousand dollars abso-

30 lutely.
8. I give and bequeath to the Rev. Dr. George Mc­

Clellan Fiske, of Providence, Rhode Island, the sum of 
Five hundred dollars absolutely.

9. I give and bequeath to the Rev. Frederick W. Har- 
riman, of Windsor, Connecticut, the sum of One thou­
sand dollars absolutely.
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10. I give and bequeath to Annie G. Brown, now re­
siding at No. 2118 Ontario Street, Philadelphia, the sum 
of Two hundred and fifty dollars absolutely.

Sarah E. Batterson.

11. I give and bequeath to the Rt. Rev. Frank Mills- 
paugh, Bishop of Kansas, the sum of Two thousand dol­
lars absolutely.

12. I give and bequeath to the Rev. J. S. Miller, of . 
Newark, New Jersey, the sum of Fifteen hundred dollars ^  
absolutely.

13. I give and bequeath to Clarence P. Weld, now re­
siding in Houston, Minnesota, the sum of One thousand 
dollars absolutely.

14. I give and bequeath to Hermon Batterson Boger, . 
son of Edwin Boger, now residing in Germantown, Phila­
delphia, the sum of One thousand dollars absolutely.

15. I give and bequeath to the Confraternity of the gQ 
Blessed Sacrament, the sum of Five hundred dollars ab­
solutely, to be paid to the Superior of the Order, whose 
residence is in Fond-du-lac, Wisconsin.

16. I give and bequeath to the Guild of All Souls, the 
sum of Three thousand dollars absolutely, to be paid to 
the Superior of the Guild, whose present address is in 
Chicago, Illinois.

17. I give and bequeath to the Rev. Hugh E. Burleson, 
now in Church Mission House, New York, the sum of 
Two thousand dollars absolutely.

18. I give and bequeath to the Rev. Edward W. Bur­
leson, now residing in Jamestown, North Dakota, the 
sum of One thousand dollars absolutely.

19. I give and bequeath to the Rev. John K. Burleson, 
now residing at Grand Forks, North Dakota, the sum of 
One thousand dollars absolutely.
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20. I give and bequeath to Guy P. Burleson, now resi- 
ing at Auburn, N. Y., the sum of One thousand dollars 
absolutely.

21. I give and bequeath to Mrs. Burleson, widow of 
Solomon Burleson, deceased, the sum of One thousand 
dollars absolutely.

22. I give and bequeath to Annie Pratt, daughter of 
my sister-in-law, Mary B. Fuller, the sum of One thou­
sand dollars absolutely.

-|n 23. I give and bequeath to Sarah Donaldson, daugh­
ter of my sister-in-law, Mary B. Fuller, the sum of Two 
thousand dollars absolutely.

24. I give and bequeath to Katharine A. Taylor, wife 
of the Rev. E. B. Taylor, now residing in Bayonne, N. 
J., the sum of Five hundred dollars absolutely.

Sarah E. Batterson.

25. I give and bequeath to Mrs. Brine, wife of Rev.
20  Charles LeV. Brine, now residing in Portsmouth, New

Hampshire, the sum of Fifteen hundred dollars abso­
lutely.

26. I give and bequeath to Rev. Joseph Sherlock,- 
now Rector of the Church of Saint John Chrysostom, 
the sum of two thousand dollars absolutely.

27. I give and bequeath to my goddaughter, Edith 
Child, daughter of the late William S. Child of New 
York, the sum of two thousand dollars absolutely.

3 0  28. I give and bequeath to Mary Brown, widow of
Rev. Thomas McKee Brown, and now residing in New 
York City, the sum of Five hundred dollars absolutely.

29. I give and bequeath to the Rt. Rev. S. M. Gris­
wold of Salina, Kansas, the sum of Ten thousand dol­
lars ($10,000) for his own personal use.

30. I give and bequeath to the Rector, Church War­
dens and Vestrymen of the Church of Saint Edward the
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Martyr, of New York, the sum of Five thousand dol­
lars.

31. I give and bequeath to Annie B. Moore of Pleas- 
antville, N. Y. the sum of One thousand dollars ($i,~ 
000.).

32. I give and bequeath to the Rector, Church War­
dens and Vestrymen of St. James Church, Washington,
D. C. the sum of Five thousand dollars ($5000).

33. I give and bequeath to Evie Palmer, if living
at the time of my decease, the sum of Three thousand 10 
dollars ($3000).

34. I give and bequeath to the Domestic and Foreign 
Misionary Society of the Protestant Episcopal Church 
in the United States of America, the sum of Fifteen 
thousand dollars absolutely.

35. I give and bequeath to the Community of Saint
Mary, now having its Convent at Peekskill on Hudson, 
New York, the sum of Eighteen thousand dollars ab­
solutely. 20

36. I give and bequeath to the Rector, Church War­
dens and Vestrymen of the Church of Saint John 
Chrysostom, Philadelphia, for the use of said Church, 
the sum of Three thousand dollars absolutely.

37. I give and bequeath to the Rector, Church War­
dens and Vestrymen of the Church of the House of 
Prayer, Newark, New Jersey, for the use of said 
Church, the sum of three thousand dollars absolutely.

Sarah E. Batterson.

38. I give and bequeath to the house of Saint Mi­
chael and All Angels, of Philadelphia, for the use of the 
Institution, the sum of One thousand dollars abso­
lutely.

39. I give and bequeath to Saint Mary’s Free Hos­
pital for Children, New York City, for the general pur-



30 B i l l  o f  C o m p l a i n t .

poses of said hospital, the sum of ten thousand dollars 
absolutely.

40. I give and bequeath to the Clarkson Hospital of 
Omaha. Nebraska, for the general purposes of said 
Hospital, and in memory of Meliora, wife of Bishop 
Clarkson, the sum of Two thousand dollars, absolutely.

41. I give and bequeath to the Corporation for the 
Relief of the Widows and Children of Clergymen in 
the Communion of the Protestant Episcopal Church in 
the Commonwealth of Pennsylvania, for the general 
purposes of said Society, the sum of five thousand dol­
lars, absolutely.

42. I give and bequeath to the English Church Union 
now situate in London, England, of which Lord Halifax 
is now President, for the purposes of said Union, and in 
memory of my husband, the sum of Three thousand 
dollars absolutely.

43. I give and bequeath to the Community of Ascot 
Priory, near Windsor, England, the sum of Twenty five

20 hundred dollars absolutely.
44. I give and bequeath to the Convent St. Mary, 

Burlington Lane, Chiswick, London, the sum of Two 
thousand dollars absolutely.

45. I give and bequeath to the Society for the Pre­
vention of Cruelty to Children of Philadelphia, the sum 
of Five thousand dollars, absolutely.

46. I give and bequeath to the Free and Open 
Church Association of Philadelphia, the sum of Three

30  thousand dollars absolutely.
47. I give and bequeath to the* Society for the Pre­

vention of Cruelty to Animals of Philadelphia, the sum 
of Twenty-five hundred dollars absolutely.

48. I give and bequeath to the Sanitarium Asso­
ciation of Philadelphia, the sum of'Three thousand 
dollars absolutely.
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49. I give and bequeath to the Children’s Seashore 
House, Atlantic City, New Jersey, the Sum of Three 
thousand dollars absolutely.

Sarah E. Batterson.

50. I give and bequeath to the Women’s Seashore 
House, Atlantic City, New Jersey, the sum of Three 
thousand dollars absolutely.

51. I give and bequeath to the Day Nursery, now 
situate at No. 2218 Lombard Street, Philadelphia, the 
sum of Two thousand dollars absolutely.

52. I give and bequeath to the Children’s Country 
Week Association of Philadelphia, now having its 
office at No. 1412 Arch Street, the sum of Two thou­
sand dollars absolutely.

53. I give and bequeath to the Flower Mission of
the City of Philadelphia, now meeting at the Church 
of St. Luke and Epiphany, Philadelphia, for the use 
of the Ice Fund of said Mission, the sum of One thou­
sand dollars absolutely. ^

54. I give and bequeath to the Trustees of the School 
situate in Beverly, New Jersey, founded by my father, 
knows as the Farnum School, in memory of my father, 
the late Paul Farnum, for the use and purposes of said 
School, the .sum of Two thousand dollars absolutely.

55. I give and bequeath to the Charity Organization
Society now having its office at No. Fourth Avenue, 
in the City of New York, the sum of Four thousand 
dollars absolutely. 30

56. I give and bequeath to the Home for Aged 
Couples, now situate at Seventeenth and St. Francis 
Streets, in the City of Philadelphia, the sum of One 
thousand dollars absolutely.

57. I give and bequeath to the Rector, Church War­
dens and Vestrymen of the Church of the Ascension,



32 B i l l  o f  C o m p l a i n t .

Philadelphia, to be distributed among the poor of the 
Parish, the sum of One thousand dollars absolutely.

58. I give and bequeath to the Nashotah House, 
Nashotah, Wisconsin, for the use of what is known as 
the “Daily Fund”, the sum of Five thousand dollars 
absolutely.

59. I give and bequeath to my Trustee hereinafter 
named, its successors and assigns, the sum of Fifteen 
thousand dollars, in trust to invest and reinvest the

•£0 same at pleasure, and the income thereof to collect and 
receive, and the net income arising therefrom to pay 
periodically to my cousins Mary Farnum and Nettie 
Farnum, now living.

Sarah E. Batterson

in Poughkeepsie, New York, in equal portions share 
and share alike, and to the survivor of them, for and 
during the terms of their natural lives and the life of 
the survivor of them, for their and each of their own 

2q separate use and enjoyment free and clear of and from 
all liability for their or either of their debts, contracts 
or engagements or liens or attachments by reason of the 
same; and upon the death of both of said cousins, Mary 
Farnum and Nettie Farnum, then in trust to pay the 
principal of said trust fund and undistributed income 
thereon to the Rt. Rev. S. M. Griswold, Missionary 
Bishop of Salina, Kansas, to be used by him for mis­
sionary work in his district.

60. I give and bequeath to my Trustee, hereinafter 
3 0  named, its successors and assigns, the sum of twelve

thousand dollars in trust to invest and reinvest the 
same at pleasure and the income arising therefrom to 
collect and receive, and the net income thereof to pay 
periodically to my cousin, Caroline L. Roney, wife of 
William S. Roney, Esq., now residing at Paoli, Pennsyl­
vania, for and during the term of her natural life, for 
her own separate use and enjoyment free and clear of
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and from all liability for her debts, contracts or engage­
ments or liens or attachments by reason of the same, 
and upon the death of my said cousin, Caroline L. 
Roney, then in trust to divide said principal sum and the 
undisturbed income thereon between the Rt. Rev. the 
Protestant Episcopal Bishop of Los Angeles California, 
and the Rt. Rev. the Protestant Episcopal Bishop of 
Eond-du-Lac, Wisconsin, in equal portions to be used 
by them respectively for missionary work in their re­
spective dioceses. ^

61. I give and bequeath to my said Trustee, its suc­
cessors and assigns, the sum of six thousand dollars in 
trust to invest and reinvest the same at pleasure and the 
income arising therefrom to collect and receive and the 
net income thereof to pay periodically to my friend 
Mary E. Aertsen, of Germantown, Philadelphia, for and 
during the term of her natural life for her own separ­
ate use and enjoyment, free and clear of and from all 
liability for her debts, contracts or engagements or 
liens or attachments by reason of the same; and upon ^ 
her death, then in trust to pay said principal sum and 
undistributed income thereon to the house of St. Mi­
chael and all

Sarah E. Batterson.

Angels, now situate at No. 613 North Forty-third 
Street, Philadelphia, its successors and assigns, to be 
applied for the general purposes of said institution.

62. I give and bequeath to my said Trustee its suc­
cessors and assigns, the sum of Eight thousand dollars 30 
in trust to invest and reinvest the same at pleasure and 
the income arising therefrom to collect and receive and 
the net income thereof to pay periodically to Mary C. 
Farnum, widow of the late Francis D. Farnum, for and 
during the term of her natural life for her own separate 
use and enjoyment, free and clear of any from all lia­
bility for her debts, contracts or engagements or liens

5
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20

or attachments by reason of the same; and upon the 
death of the said Mary C. Farnum, then in trust to pay 
and divide said principal sum together with the undis­
tributed income thereon to and among her child or 
children then living and the issue of deceased children 
share and share alike, the issue of a deceased child tak­
ing the same share its parent would have taken if living, 
and in default of child or children or the issue of a de­
ceased child or children her surviving, then in tryst to 
dispose of the same in the way and manner herein pro­
vided with regard to the residue of my estate.

63. I give and bequeath to my Trustee, its successors 
and assigns, the sum of twelve thousand dollars in trust 
to invest and reinvest the same at pleasure and the in­
come arising therefrom to collect and receive the net 
income thereof to pay periodically to my goddaughter, 
Sarah K. Ege, now residing at Carlisle, Pennsylvania, 
for and during the term of her natural life, for her own 
separate use and enjoyment, free and clear of and from 
all liability for her debts, contracts or engagements or 
liens or attachments by reason of the same, and upon 
her death then in trust to pay the said principal sum 
with the undistributed income thereon to Mrs. Charles 
R. Ege, absolutely.

64. I give and bequeath to the Royal Grammar 
School of Guildford, Surrey, England, its successors and 
assigns, the sum of Five hundred dollars, to be applied 
by said School in the erection of a

30 Sarah E. Batterson.

suitable tablet to the memory of my said husband.
65. I give and bequeath to Nashotah House, now 

situate at Nashotah, Wisconsin, the sum of Eighteen 
thousand dollars in trust to invest and reinvest the same 
at pleasure and the net income arising therefrom to 
pay and apply to and for the maintenance of free
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scholarships in said institution to be known as “The 
Batterson Scholarships.”

66. I give and bequeath to the General Theological 
Seminary now situate in New York City, the sum of 
Ten thousand dollars in trust nevertheless to invest and 
reinvest the same at pleasure and the net income aris­
ing therefrom to pay and apply to and for the main­
tenance of free scholarships in said seminary to be 
known as “The Batterson Scholarships”.

67. I give and bequeath to the Rector, Church 
Wardens and Vestrymen of the Church of St. James the 
Less, situate on Nicetown Lane, Philadelphia, ¿he sum 
of Twenty-five hundred dollars to be invested and kept 
invested by them, and out of the income arising there­
from to pay and apply so much thereof as may be 
necessary to the perpetual maintenance, organization 
and repair of my burial lot in the yard of said church, 
for the planting of rose bushes therein and for supplying 
flowers on all the graves in said lot on Christmas and 
Easter Day and on All Saints’ Day, and on the anni­
versaries of the death of my husband and myself; any 
balance of income remaining to be added to said princi­
pal sum.

68 . It is my desire that certain pictures, plate, silver­
ware, jewelry, and other articles of personal use and 
ornament shall be delivered to certain particular per­
sons. It is my intention in the near future, to make a 
list of such articles with the names of the persons whom 
I wish to receive the same. I will leave this list in an 
envelope addressed to my Executor, and I will and di­
rect that the articles named in said list shall be dis­
tributed to the persons therein named with the same 
force and effect as if specifically mentioned herein. Any 
of such articles not so disposed of shall be sold and the 
proceeds thereof distributed under the residuary clause 
of my said will.

10

20

3 0

Sarah E. Batterson.
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69. Any beneficiary under this will or codicil there­
to which I may hereafter make, or any person or 
persons whosoever, who shall attempt to or shall ac­
tually dispute or contest the validity of my said will 
or codicil or codicils, or any part thereof, shall by such 
act be debarred from participating in my estate or in 
any benefit in said will and codicils, and the devises and 
bequests in such contestant’s favor shall become null and 
void and pass under the general residuary clause of my 
said will.

 ̂ 70. I direct that all the bequests made in this will
and in any codicil or codicils which I may hereafter 
make shall be paid to the persons entitled to receive the 
same without deductions for any cause whatsoever, and 
that any collateral inheritance tax or other taxes im­
posed thereon shall be paid out of the residue of my 
estate.

71. I hereby authorize, and empower my Executor  
and trustee herein named and its successors in this

20 trust to sell either at public or private sale all or any 
part of any real estate of which I may die siezed for 
the best price or prices that can reasonably be ob­
tained therefor, and to grant and convey the same to 
the purchaser or purchasers thereof freed, cleared and 
discharged of and from the terms, limitations, condi­
tions and trusts of this my will, without any liability on 
the part of the purchaser or purchasers thereof to see 
to the application of the purchase moneys, and with the 
like power of sale and conveyance over any real estate

3 0  ac(luired in the execution of this will. I also authorize 
my said Trustee to invest and reinvest the moneys be­
queathed to them in trust in other than so-called legal 
securities, using, however, due care and caution in so 
doing.

72. Wherever I have made a bequest to a person, as­
sociation or institution for a particular use, it is my de­
sire and I so direct that my said Executor shall not be
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required to see that such bequest is applied to the use 
or purpose for which the same was given, but that the 
payment by my said Executor of such bequests, to the 
person, association or institution designated, shall be a 
complete release and discharge of said Executor of and 
from all liability and responsibility touching or affecting 
the same.

Sarah E. Batterson.

73. One-half of vall the rest, residue and remainder 
of my estate, real, personal and mixed, including that 
over which 1 have or may have a power of appointment,
I give, devise and bequeath to the Rt. Rev. S. M. 
Griswold, Misionary Bishop of Salina, Kansas, and his 
successors in said office, to be used for missionary work 
in his district, and the remaining one-half of said rest, 
residue and remainder I give, devise and bequeath to 
the following named societies, persons, institutions and 
corporations in the proportion mentioned, viz:—

Five thousand dollars ($5000) to the Bishop White 20  
Prayer Book Society of Philadelphia, clear of all tax, 
whether collateral or otherwise, whatsoever, and which 
tax I authorize and direct my executors to pay out of 
my estate,—and the balance remaining I direct shall be 
divided equally among the following,—

The said Rev. Dr. George McClellan Fiske, Clarence 
P. Weld; the Domestic and Foreign Missionary Society 
of the Protestant Episcopal Church in the United States 
of America; Nashotah House, situate at Nashotah, Wis­
consin; the Corporation for the Relief of the Widows 
and Children of Clergymen in the Communion of the 
Protestant Episcopal Church in the Commonwealth of 
Pennsylvania for the general purposes of the Society; 
and the Rector, Church Wardens and Vestrymen of 
Christ Cathedral, Salina, Kansas, to hold the same in 
trust as an endowment fund for said Cathedral, and the 
same to invest and reinvest at pleasure and the net in-
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come arising therefrom to pay and apply for such uses 
and purposes in connection with the work of said 
Cathedral as to the Rector, Church Wardens and Ves­
trymen thereof seem fit and proper with power to allow 
the income to accumulate and either add such ac­
cumulation of income to the principal fund or to ex­
pend such accumulations for enlarging said Cathedral 
or making repairs or improvements to the same.

Lastly, I Hereby nominate, constitute and appoint the 
Pennsylvania Company for Insurances on Lives and 

10  Granting Annuities of the City of Philadelphia, to be the 
Executor of this my last will and testament and Trustee 
hereunder.

Sarah E. Batterson.

In witness whereof, I have hereunto set my hand 
and seal this Second day of February in the year of our 
Lord, One thousand nine hundred and twelve (1912).

S a r a h  E. B a t t e r s o n  ( s e a e )

2 0  Signed, sealed, published, and declared by the above 
named Testatrix, Sarah E. Batterson, as and for her last 
will and testament in the presence of us who at her re­
quest and in her presence and in the presence of each 
other have hereunto subscribed our names as witnesses.

R. J. T r ic k  er  
A e e e n  W . K r a f t

30  I, S a r a h  E. B a t t e r s o n , of the City of Philadelphia, 
Widow of Hermon C. Batterson, do hereby make, pub­
lish and declare this as and for a codicil to my last will 
and testament bearing date the 2nd day of February 
1912, to wit:

F i r s t . I hereby revoke the Fourth Item in my s îd 
will in which I have given and bequeathed to Lydia Tif-
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fany the sum of Forty thousand ($40,000.) Dollars, and 
I hereby give and bequeath to the said Lydia Tiffany the 
widow of the late William L. Tiffany, the sum of Fifty 
Thousand ($50,000.) Dollars absolutely.

S e c o n d . I hereby revoke the gift of Two thousand 
($2,000.) Dollars under the item Eleven in my said will to 
the Rt. Rev. Frank Millspaugh, Bishop of Kansas, and 
I do hereby give and bequeath to him the sum of One 
thousand ($1,000.) Dollars absolutely.

T h ir d . I do hereby revoke the gift of One thousand 10  
($1,000.) Dollars to Clarence P. Weld under Item Thir­
teen of my said Will, and I do hereby give and bequeath 
to the said Clarence P. Weld the sum of Twenty-five hun­
dred ($2,500.) Dollars absolutely.

F o u r t h . I do hereby revoke the gift to Sarah Don­
aldson under Item Twenty Three of my said will in the 
sum of Two thousand ($2,000.) Dollars, and I hereby 
give and bequeath to the said Sarah Donaldson the sum 
of One thousand ($1,000.) Dollars absolutely. 20

Fifth. Katharine A. Taylor to whom I bequeathed the 
sum of Five Hundred ($500) Dollars under Item 
Twenty-four of my said will having died, I do hereby 
revoke the bequest undersaid item and direct that the - 
same shall form a part of my residuary estate to be dis­
tributed thereunder.

S i x t h . In addition to the bequest to the Rev. Joseph 
Sherlock of the sum of Two thousand ($2,000.) Dollars 
bequeathed under Item Twenty-six of my said will, I do 
hereby give and bequeath to the said Rev. Joseph Sher­
lock the sum of Five hundred ($500.) Dollars thus in­
creasing the amount of said gift to Twenty-five hundred 
($2,500.) Dollars.

S e v e n t h . Whereas by the Twenty-ninth Item of my 
said Will I have given and bequeathed to the Right Rev.
S. M. Griswold of Salina, Kansas, the sum of Ten thou-
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said ($10,000.) Dollars I now revoke said gift and direct 
that the said sum of Ten thousand ($10,000.) Dollars 
shall

Sarah E. Batterson.

be held by The Pennsylvania Company for Insurance on 
Lives and Granting Annuities as Trustee under my said 
will and the said fund invested in such securities as my 
said Trustee may determine, without being confined in 
any way to what are known as “Legal Investments,” and

10 that they shall pay the net income derived from said 
fund to the said Right Rev. S. M. Griswold for and dur­
ing the term of his natural life free and clear of all taxes 
of every description whether the same be due and pay­
able under the laws of the State of Pennsylvania or the 
laws of the United States of America, and that upon his 
decease the said sum of Ten thousand ($10,000.) Dol­
lars, shall revert to and form a part of my residuary 
estate.

2 q  E i g h t h . Whereas by Item Thirty-six of my said will 
I have given to the Rector, Church Wardens and Vestry­
men of the Church of Saint John Chrysostom of Phila­
delphia the sum of Three thousand ($3,000.) Dollars I 
now give and bequeath in addition thereto the sum of Five 
Thousand ($5,000.) Dollars to the said Rector, Church 
Wardens and Vestrymen of the Church of Saint John 
Chrysostom of Philadelphia so that the gift to said church 
under my said will and this my codicil shall be in all 
Eight thousand ($8,000.) Dollars.

30  N i n t h . I hereby revoke the gift of Two thousand 
($2,000.) Dollars to the Convent of Saint Mary, Bur- 

• lington Lane, Chiswick, London, and I hereby give and 
bequeath to said Convent the sum of One thousand ($1,-
000.) Dollars absolutely.

T e n t h . I also revoke the bequest to the Day Nursery 
of Two thousand ($2,000.) Dollars under item Fifty-one 
of my said Will and I hereby give and bequeath to said
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Day Nursery the sum of One thousand ($1,000.) Dol­
lars absolutely.

Eleventh. Whereas by Item Sixty-seven of my said 
will I have bequeathed to the Rector, Church Wardens 
and Vestrymen of the Church of Saint James the Less, 
the sum of Twenty-five hundred ($2,500.) Dollars for 
the purposes therein stated, I hereby revoke said bequest 
and give and bequeath in lieu thereof to the Rector, 
Church Wardens and Vestrymen of the Church of Saint 
James the Less the sum of Fifteen hundred ($1,500.) 
Dollars for investment and the income arising therefrom 
I direct shall be applied as I have provided in the said 
item No. sixty-seven of my said Will.

Twelfth. Whereas by Item Seventy-three of my said 
will I have given one-half of the residue of my estate to

Sarah E. Batterson.

the Right Rev. S. M. Griswold, Missionary Bishop of 
Salina, Kansas, and his successor or successors in said 20 
office for Missionary work and: the remaining one-half 
of said residuary estate after the payment of Five thou­
sand ($5,000.) Dollars to the Bishop White Prayer Book 
Society of Philadelphia clear of all taxes to the several in­
dividuals, societies, corporations, etc., as therein set forth,
I now revoke such part of the direction as therein contain­
ed providing for a division of the same to the Rev. Dr. 
George McClellan Fiske, and Nashotah House situate at 
Nashotah, Wisconsin and I direct that in lieu of the di­
rection that both of the above shall participate in said 3 0  
division that Bessie Penreath shall be a residuary legatee 
under the said Item of my Will and that she shall receive 
an equal share of my said residuary estate together with 
the others mentioned in said Item as fully and complete­
ly as she would have been had her name been included 
among the list of individuals, societies, corporations, etc,, 
as set forth in said Item of my will.

6
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T h i r t e e n t h . I  hereby repeat the directions given 
under item Seventy of my said will that all the bequests 
made in my Will and in this Codicil as well as any sub­
sequent Codicil which I may hereafter make, shall be paid 
to the persons entitled to receive the same without any 
deduction for any cause whatever, and that any col­
lateral inheritance tax or other tax or taxes imposed 
thereon whether payable to the State of Pennsylvania, or 
to the United States of America or any State of the 
United States imposed by any law of any of the above 
in force or effective at the time of the distribution of my 
estate or of any particular fund mentioned in my said 
will, shall be paid by my Executors out of the residue of 
my estate.

I n  w i t n e s s  WHEREOE I  have hereunto set my hand 
and seal this 23rd day of April in the year of our Lord, 
One thousand nine hundred and thirteen (1913).

S a r a h  E . B a t t e r s o n  ( s e a e )

Signed, sealed, Published and Declared by the above 
named Testatrix Sarah E. Batterson, as and for a Codicil 
to her last Will and Testament in the presence of us, who 
at her request and in her presence and in the presence of 
each other have hereunto subscribed our names as attest­
ing witnesses.

Witnesses
R. J. T r ic k e r  
A e e e n  W . K r a e t

I n  t h e  N a m e  oe t h e  F a t h e r  a n d  o e  t h e  S o n  a n d  oe 
t h e  H o e y  G h o s t , A m e n .

I, S a r a h  E. B a t t e r s o n , of the City of Philadelphia, 
widow of Rev. Hermon G. Batterson, being of sound and
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disposing mind and memory, do hereby make, publish and 
declare this as and for a second codicil to my last will and 
testament bearing date the 2nd day of February A. D. 
1912, to wit:

1. I hereby revoke the Twelfth Item in my said will, 
in which I have given and bequeathed the sum of Fifteen 
Hundred Dollars to Rev. J. S. Miller of Newark, New 
Jersey.

2. I hereby revoke the gift of Five Thousand Dollars 
to the Rector, Church Wardens, and Vestrymen of St. 
James’ Church of Washington, D. C., under the Thirty- 
second Item in my said will.

3. I hereby revoke the gift of Three Thousand Dollars 
to the Rector, Church Wardens, and Vestrymen of the 
Church of the House of Prayer of Newark, New Jersey, 
under the Thirty-seventh Item in my said will.

4. I hereby revoke the gift of One thousand Dollars to 
the Home for Aged Couples, situate at Seventeenth and 
Francis Streets, in the City of Philadelphia, under the 
Fifty-sixth Item in my said Will.

5. I hereby revoke so much of the Sixtieth Item of my 
said will as bequeaths, upon termination of the trust there­
in set forth, the principal sum therein named and the 
undistributed income thereof unto the right Rev. the 
Protestant Episcopal Bishop of Los Angeles, California, 
and the Right Rev. the Protestant Episcopal Bishop of 
Fond du Lac, Wisconsin, in equal shares; and I now give 
and bequeath said principal sum and the undistributed 3 0  
income thereof to the Right Rev. the Protestant Episcopal 
Bishop of Milwaukee, Wisconsin, and to the Right Rev. 
the Protestant Episcopal Bishop of Fond du Lac, Wiscon­
sin, in equal portions to be used by them respectively for 
missionary work in their respective dioceses.

6. I do hereby revoke all of Item Sixty-eight in my
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said Will; and I give and bequeath unto Miss Florence 
M. Moberly, who lives with me at No. 156 West Seventy- 
third Street, New York, all the furniture, pictures, silver, 
jewels and jewelry, and clothing belonging to me therein 
contained, with the request that she will dispose of them 
in accordance with the instructions thereto relating and 
signed by me and placed in an envelope by me and ad­
dressed to Miss Moberly, and having disposed of said 
articles as requested by me, Miss Moberly shall have for 
herself absolutely any or all of the remaining articles as 
she may select and desire.

7. Whereas by the First Item in the first codicil to my 
said will, I gave and bequeathed unto Lydia Tiffany, now 
residing in Germany, and the widow of the late William 
L. Tiffany, the sum of Fifty Thousand Dollars, I now 
revoke said gift, and direct that the said sum of Fifty 
Thousand Dollars shall be held by the Pennsylvania Com­
pany for Insurances on Lives and Granting Annuities as 
Trustee under my said will, and that they shall pay the

20 net income derived from said fund to the said Lydia 
Tiffany, for and during the term of her natural life free 
and clear of all taxes of every description, and upon her 
decease the said sum of Fifty Thousand Dollars shall re­
vert to and form a part of my residuary estate.

8. I hereby revoke the gift of One Thousand Dollars, 
as made by me in the Ninth Item in said first codicil to 
my said will, to the Convent of Saint Mary, Burlington 
Lane, Chiswick, London.

3 0  9. I hereby revoke all the provisions of Item Seventy-
three in my said will and all the bequests therein contained 
and I also revoke all the provisions of Item Twelve in said 
first codicil to my said will and all the bequests therein 
contained.

10. I give and bequeath unto Dr. J. S. Simonson of 
New York, N. Y., the sum of Five Thousand Dollars
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absolutely, in grateful remembrance and appreciation of 
his kind and unvarying attention to me in sickness.

11. I give and bequeath unto Rev. Charles le V. Brine, 
of Portsmouth, New Hampshire, the sum of Five Thou­
sand Dollars, absolutely, as a well deserved recognition 
and remembrance of his faithful and watchful care of and 
service to the parish of Christ Church, in said Portsmouth.

12. I give and bequeath unto the Rector, Church 
Wardens, and Vestrymen of Christ Church, Portsmouth, 
New Hampshire, the sum of Five thousand dollars, abso- 10  
lutely, for the use of said church.

13. Out of the rest, residue and remainder of my estate,
I give and bequeath unto Bessie Pentreath of New York,
^  y ., the sum of Two Hundred Fifty Dollars, absolutely, 
unto Mary Maynard, of New York, N. Y., the sum of 
Two Hundred Fifty Dollars, absolutely; unto Josephine 
Paxton of New York, N. Y., the sum of Two Hundred 
Fifty Dollars, absolutely; and unto Annie T. Mold of 
New York, N. Y. the sum of One Hundred Fifty Dol- 
lars, absolutely.

14. X give and bequeath one-fourth of said rest, residue, 
and remainder of my estate unto the Right Rev. S. M. 
Griswold, Missionary Bishop of Salina, Kansas, and his 
successor or successors in said office, for missionary work.

15. I give and bequeath one-fourth of said rest, residue 
and remainder of my estate unto the corporation for the 
Relief of Widows and Children of Clergymen of the 
Protestant Episcopal Church in the State of New York, 
to be used for the purposes of said Corporation.

16. Whereas, by Item Two, of this, the second codicil 
to my said will, I revoked the gift of Five Thousand Dol­
lars to the Rector, Church Wardens, and Vestrymen of 
St. James’ Church of Washington, D. C. under the Thirty- 
second Item in my said Will, I now give and bequeath 
unto the Rector, Church Wardens, and vestrymen of St.
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James’ Church of Washington, D. C. aforesaid, the sum 
of Five Thousand Dollars, absolutely, for the use of said 
church, said sum to be paid out of my residuary estate.

17. Out of said rest, residue, and remainder of my es­
tate I give and bequeath unto Mrs. J. C. Honeybourne, of 
Guilford, England, the sum of Five Hundred Dollars, 
absolutely; and unto Miss Margaret Sheehan, of New 
York, N. Y., the sum of Two Hundred Dollars, abso­
lutely.

18. All the rest, residue, and remainder of my estate 
remaining I give, bequeath, and devise unto Miss Florence 
M. Moberly, who lives with me, absolutely.

19. I hereby repeat the directions given under Item 
Seventy of my said will that all bequests made in my will 
and all codicils thereto, shall be paid to the persons entitled 
to receive the same without any deduction for any cause 
whatever, and that any collateral inheritance tax or other 
tax or taxes imposed thereon whether payable to the

20  State of Pennsylvania, or to the United States of America, 
of any State thereof imposed by any law of any of the 
above in force or effective at the time of the distribution 
of my estate or of any particular fund mentioned in my 
said will, shall be paid by my Executor out of the residue 
of my estate.

In witness whereof I have hereunto set my hand and 
seal this 15th day of October, A. D. 1914, at Portsmouth, 
in the State of New Hampshire.

S a r a h  E. B a t t p r s o n  ( s p a t )

Signed, sealed, published and declared by the above 
named Testatrix, Sarah E. Batterson, as and for the sec­
ond Codicil to her last Will and Testament in the pres­
ence of us, who at her request and in her presence and in
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the presence of each other have hereunto subscribed our 
names as attesting witnesses.

B e n j a m i n  C. W o o d b u r y , Jr.,
Residence: 43 Middle St., Portsmouth, N . H .

T h o m a s  B. R u x t o n ,
Residence: 20 Columbia St., Portsmouth, N. H.

S a m u e e  W . E m e r y ,
Residence : 42 Middle St., Portsmouth, N. H.

R. J. Tricker and Allen W . Kraft the subscribing wit- -̂ q 
nesses to will (dated February 2nd 1912 and Codicil 
dated April 23rd, 1913) of Sarah E. Batterson deceased 
Sworn July 8th, 1915.

H. C. B r o o m a e e  
Deputy Register.

Samuel W . Emery and Thomas B. Ruxton the sub­
scribing witnesses to Codicil (dated October 15th, 1 9 ^ )  
to will of Sarah E . Batterson deceased Sworn July 15th, 
1915. 2 0

H. C. B r o o m a e e  
Deputy Register.

Jay Gates Vice President of The Pennsylvania Com­
pany for Insurances on Lives and Granting Annuities the 
Executor named in the will of Sarah E . Batterson de­
ceased Sworn July 15th, 1915. And Letters Testament- 
ary granted unto it the said Testatrix died on the 27th 
day of June A. D. 1915 at 11.50 o’clock A. M. gQ

H. C. B r o o m a e e  
Deputy Register.

Decree of Probate entered this 15th day of July A. D. 
I9I5-

J a m e s  B. S h e e h a n ,
Register.
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C o p ie s  o e  W i e e  a n d  C o d ic ie  o e  J a m e s  E d w a r d  
F a r n u m , R e f e r r e d  to  i n  t h e  F o r e g o in g  B i d e .

I J a m e s  E d w a r d  F a r n u m  of Delaware County, Penn­
sylvania do make this, my last Will and Testament.

I give and devise to my wife, Eliza L,. Farnum, my 
farm in said Delaware County on which I now reside, 
called and known as “The Acres” and also my house and 
lot No. 1031 Spruce Street in the City of Philadelphia 

10 to her heirs and assigns forever.

20

I give and bequeath to her, my said wife, all articles 
of furniture and ornament at said farm and in said house 
No. 1031 Spruce Street, all books, statues, pictures, wines, 
china, glasS, silver plate and plated ware, household, 
stable, garden and farm tools and utensils, carriages, 
sleighs, wagons, horses, cows, household and stable sup­
plies and generally all articles whatever at said farm and 
at said house belonging to or used in connection there­
with or proper or necessary for the furnishing, equipping 
stocking or supplying the same.

I give my Executrix and Trustees hereinafter named 
power at their discretion to sell all or any part of my real 
estate at such times in such manner and at such prices as 
they may deem best and to execute good and sufficient 
deeds, conveyances- and assurances to the purchaser or 
purchasers thereof, who shall not be liable for any un­
faithfulness or default of my said executrix or trustees or 
bound in any manner to see to the application of the pur- 

3 0  chase money.
I give and bequeath to such of the children of my half 

brother William L. Tiffany of his. own blood as may be 
living at the time of my death the sum of five thousand 
dollars ($5000.00) to be equally divided between them.

I direct that as soon as possible after my death and out 
of the first moneys that may come to her hands my execu-
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trix hereinafter named shall pay to the Pennsylvania Com­
pany for Insurances on Lives and Granting Annuities the 
sum of One hundred thousand dollars ($100,000.00) free 
and clear of all taxes charges and assessments whatever 
to be held by them and their successors upon the following 
trusts, viz in trust to invest said sum in legal securities, 
and from time to time in their discretion to call in or sel 
such securities and reinvest the proceeds and keep said 
sum thus invested and productive, and the net income 
thereof to pay to my said wife Eliza L. Earnum for and ^  
during the term of her natural life into her own hands, 
upon her own receipt, for her own sole and separate use 
and so that neither the principal of the said trust fund nor 
any right, title or interest of my said wife therein nor 
said income before the same shall be actually paid to an 1 
received by her shall be subject to her order by way o 
anticipation or otherwise or liable for any of her debts, 
contracts or engagements or be in any wise under er 
power or control, and from and after her death I give an 
bequeath the securities which may then form the capital ^  
or principal of my said trust estate to such person or 
persons as she my said wife may, by will, appoint, an in 
default of such appointment to such person or persons 
as would take the same by, from, through or under me, 
under the intestate laws of the commonwealth of Pennsyl­
vania, if I had lived till then and then died intestate pos­
sessed of or owning the same.

The foregoing devise of my said farm and house in 
Spruce Street and the foregoing bequest in trust to and 
for the use of my said wife in lieu of her dower and in- 30 
terest under the Intestate Act and of any right or rights 
interest or interests, provision or provisions whatever that 
she may or might otherwise have by law in from or out 
of my estate or any part of the same. Said beques m 
trust to be preferred to all other bequests and is not to 
abate or be in any wise reduced or diminished unless such; 
abatement, reduction or diminution be rendered necessary 
for the payment of debts.
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I direct my executrix as soon as possible after my death 
to divide all the residue of my estate real and personal 
into as any parts or shares as there may be children of 
mine or issue of a deceased child or children living at the 
time of my death, such issue collectively taking a parent’s 
share, and the share or shares of such issue of a deceased 
child or children to grant, assign pay and deliver to them 
severally and respectively their heirs executors, adminis­
trators and assigns; and the share or shares respectively 

_ of any child or children of mine so living at the time of my 
death, to grant, assign pay and deliver to the Pennsyl­
vania Company for Insurances on Lives & Granting An­
nuities in trust to invest the same if it or they be personally 
in legal securities and from time to time call in or sell any 
securities and reinvest the proceeds, or if it or they be real 
estate to keep the same productive and hold such share or 
shares in trust for such child or children severally and 
respectively for his, her or their sole and separate use, 
free from his her or their debts liabilities or engagements 

2a and if a daughter from the debts, liabilities and engage­
ments of any husband she may have or take and so that 
the same shall not be subject to levy or execution therefor 
and as to the income of each of said shares to pay one 
third of the same to my said wife for the maintenance 
and education of such child, without any duty however, 
on her part to account for the same if she receives it in 
full for such maintenance and education, and as to the 
remaining two thirds of such income to accumulate the 
same into capital until such child shall be twenty one 

3 0  years of age, and from and after that time to pay all in­
come accruing on such capital to such child, for his or 
her own use and as to the principal or capital of each of 
said shares, if such child be a son to grant assign pay and 
deliver one third thereof to such son at each of the several 
ages of twenty one, twenty five and thirty respectively, 
and a$ to the principal or capital of each of such shares if 
such child be a daughter to hold the Same in trust for said
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daughter during her natural life for her sole and separate 
use so that the same shall not be subject to her debts lia­
bilities or engagements or the debts, liabilities or engage­
ments of any husband she may have or take, paying the 
income thereof into her own hands upon her own receipt, 
and in trust at her death to grant assign pay and deliver 
the principal of the share of such daughter to such person 
or persons as she may by will have appointed and in de­
fault of such appointment to such person or persons as 
would then take the same by from through or under me 
if I had died intestate owning the same.

I appoint my said wife Eliza L. Earnum guardian of 
my children and sole executrix of this my will.

In Testimony Whereof I have hereunto set my hand 
and seal this twenty seventh day of March—A. D. 1874.
Signed, sealed, published and \ 

declared by James Edward \
Farnum the above named |
Testator as and for his last I 
Will and Testament in the f
presence of us, who have \ J a m e s  E d w a r d  F a r n u m

at his request, in his pres- /  ( s e a l )
ence and in the presence of l
each other, hereunto set »
our hands as attesting wit- I
nesses, the day and year J
last above written. /

G. H e id e  N o r r is  
R o b e r t  H . N e il s o n  
L u t h e r  E . H e w it t

I J a m e s  E d w a r d  F a r n u m  do make and publish this 
Codicil to my Will which is dated the twenty seventh day 
of March A. D. 1874:

F ir st  Inasmuch as my personal estate is composed in 
part of stocks and securities which are not accounted

10

20

30
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legal investments of trust funds, and many of which it 
would be advantageous for the trustees appointed by my 
Will to retain, I hereby authorize and empower my Exec­
utrix to assign transfer and deliver to said trustees, and 
the said trustees to accept and in their discretion to re­
tain such stocks and securities aforesaid as I may die 
possessed of without responsibility for error in the exer­
cise in good faith of their discretion respecting the ac­
ceptance sale or retention thereof. The said trustees 
may in like manner in their discretion accept any stock 

10 dividend or subscribe pay for and retain stock alloted to 
them as stockholders in any distribution of stock by a cor­
poration, at a price below the market value thereof.

S econd Having by my said will directed the shares 
devised and bequeathed to my sons to be transferred and 
paid to them respectively at the ages therein mentioned, 
I hereby modify said provisions and direct that Twenty 
Thousand dollars of the share of each son shall be retain- 
ed and held by said trustees in trust for my said sons re- 

20 SpeCtively during their respective natural lives upon the 
same and like trusts as are declared by my said will of 
and concerning the shares of my sons prior to the pay­
ment to them as aforesaid of said shares.

Upon the decease of each of my said sons I give and 
bequeath the said trust funds of Twenty thousand dollars 
each so held in trust for them respectively to such jær- 
son or persons and for such estates as the son so dying 
shall by will direct limit and appoint, and in default of 

oQ such appointment I give and bequeath the same to the 
children then living of such son and the issue of any child 
or children who may then be deceased their executors 
administrators and assigns in equal shares, the issue of 
any deceased child taking a parents share,—and in default 
of such children and issue of any son so dying living at 
the time of his death, and of such appointment, I give and 
bequeath said trust fund to such person or persons as
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would take the same through or under me had I then 
died intestate owning the same—

T h ir d  I also modify the provisions of my said will 
respecting the shares of my daughters and do will and 
direct that the trustees of their shares shall upon the ar­
rival of each of my daughters at the age of twenty one 
years, pay assign transfer and set over to such daughter 
out of her share the sum of Twenty thousand dollars ab - 
solutely or if any daughter shall have arrived at that age ^0 
before the payment to the trustees aforesaid of her share 
of my estate I direct that my Executrix shall make such 
payment and transfer of said sum of Twenty thousand 
dollars to her directly. I further will and direct that the 
residue of the shares of my said daughters remaining in 
trust as provided by my said will during their respective 
natural lives shall upon their respective decease go and 
be disposed of to and among their appointees by will or 
their issue or otherwise in a similar manner in all respects 
as is hereinbefore provided with reference to the trust 20 
funds of twenty thousand dollars each directed by this 
Codicil to be held in trust for my sons.

F o u r t h  I will and direct that in the distribution of 
my estate or any part thereof or in setting apart any trust 
fund or funds under the provisions of my will or of this 
codicil, my Executrix or the said Trustees as the case 
may be may assign and deliver the securities in which my 
estate may be invested at the market value thereof at the 
time of such distribution or setting apart as aforesaid, 30  
my wife however to have the first choice of said securi­
ties with respect to the legacy of One hundred thousand 
dollars bequeathed1 to her by my said will—

In all other respects I ratify and confirm my said will—

In  witness WHEREOF I have hereunto set my hand and 
seal this twenty-third day o f December in the year of our
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Cord one thousand eight hundred and eighty-one
(1881 j — . ' '
Signed sealed published and\

declared by the testator J. I
Edward Farnum as and for /
a Codicil to his Will in the l T ^ ,

r u - i . > J. Edw Farnum ( seal)presence of us who at his/ v J
request and in the presence V
of each other subscribed J
our names as witnesses—  /

A. Lewis Smith
C. B. W ilkinson

[ 5 7 9 4 T]
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(Filed April 3, 1915.)

IN  C H A N C ER Y  O F N E W  JER SEY .

B e t w e e n

J. Edward Farnum and 
George L. Farnum , Ad­
ministrators, &c.,

Complainants,
AND

T he Pennsylvania Com­
pany eor Insurance on 
Lives and Granting A n ­
nuities, ET als.,

Defendants.

On Bill, &c.
A nswer oe T h e  Pe n n ­

sylvania Company, 
&c., Deeendant, 

and

Counter-claim oe T h e  

Pennsylvania Com­
pany, &c., D efend­
ant.

10

The answer of The Pennsylvania Company for Insur­
ance on Lives and Granting Annuities, as Trustee of the 
Trust Fund of $100,000, with the appreciation and ac­
cumulations thereon, under the trust created under the 
last will and testament of Paul Farnum, deceased, and 
the answer and counter-claim of The Pennsylvania Com­
pany for Insurance on Lives and Granting Annuities, as 
Executor and Trustee under tl̂ e last will and testament 
and codicils thereto of Sarah E. Farnum Batterson, de­
ceased. 30

This defendant, The Pennsylvania Company for Insur­
ance on Lives and Granting Annuities, as Trustee of the 
Trust Fund of $100,000, with the appreciation and ac­
cumulations thereon under the trust created under the last 
will and testament of Paul Farnum, deceased, answering 
the bill of complaint, says that:
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1. Paragraphs i to 5 inclusive are admitted, except as 
to the accuracy of copies of exhibits therein referred to, 
as to which this defendant requires the complainants to 
make such proof as they may be able.

2. Paragraph 6 is denied insofar as it alleges that 
Sarah E. Farnum Batterson died without having exer­
cised the power of disposition or appointment in re­
spect to the trust fund created for her benefit in the 
will of the said Paul Farnum, deceased, and insofar as

wq it alleges that she died without having by any instru­
ment appointed the person or persons to whom the 
principal sum of said trust fund, with accumulations of 
interest, should be paid over. This defendant denies 
that the principal and accumulated interest of said be­
quest fell into and became a part of the residuary estate 
of the said Paul Farnum, deceased. The rest of said 
Paragraph 6 is admitted.

3. The said Sarah E. Farnum Batterson exercised the 
power of appointment created by the will of the said

20  Paul Farnum, deceased, in regard to the said trust fund, 
and disposed of said fund to such persons and in the man­
ner as set forth in her said will and codicils, what pur­
ports to be copies thereof being annexed to the said bill 
of complaint.

4. This defendant has no knowledge or information 
sufficient to form a belief as to the statements in Para­
graphs 7 and 8.

5. Paragraphs 9 and 10 are admitted, except so much 
qq thereof as alleges that this defendant is in doubt as to

the disposition which should be made of the said trust 
fund, which is denied. This defendant says that said 
fund should be disposed of in accordance with the will 
and codicils of Sarah E. Farnum Batterson.

6. Paragraph 11 is admitted except as to so much 
thereof as charges that the claims of the residuary lega­
tees under the will of the said Sarah E. Farnum Bat-



A n s w e r  a n d  C o u n t e r - c e a im  oe P e n n a . C o . 5 7

terson, deceased, and in said paragraph mentioned, are 
inequitable, unjust and contrary to the laws of the State 
of New Jersey, which is denied; and except as to so 
much thereof as charges that this defendant has suffi­
cient assets of the estate of the said Surah E. Farnum 
Batterson to pay the general and specific legacies be­
queathed under the said will and codicils of said Sarah
E. Farnum Batterson, and in part the legacies directed 
to be paid out of her residuary estate, which is denied.

7. Paragraph 12 is denied. -̂ q

8. Paragraph 13 is admitted except in so far as it 
states that this defendant is not an unprejudiced trus­
tee, which is denied, and except in so far as it states 
that said trust fund, after an accounting, will be found 
to be due to complainants.

9. This defendant, acting under advice of counsel, 
load prepared and executed on the n th  day of De­
cember, 1915, which this defendant afterwards learned 
was the date that the bill of complaint was filed, its ac­
count of the said trust fund, which it was about to file 20 
in Burlington County Orphans Court, but which, hav­
ing learned of the filing of the said bill of complaint, 
this defendant has not filed. This defendant is ready 
and willing to account for said fund in this Court, and 
hereby submits itself to the jurisdiction of this Court
as to the accounting of the said trust fund and the dis­
position of the same.

This defendant, The Pennsylvania Company for In­
surance on Lives and Granting Annuities, as Executor 30  
and Trustee under the Last Will and Testament and 
Codicils of Sarah E. Farnum Batterson, deceased, says 
that:

1. Paragraphs 1 to 5 inclusive are admitted, except 
as to the accuracy of copies of exhibits therein referred 
to, as to which this defendant requires the complainants 
to make such proof as they may be able.

8
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2. Paragraph 6 is denied insofar as it alleges that 
Sarah E. Farnum Batterson died without having exer­
cised the power of disposition or appointment in re­
spect to the trust fund created for her benefit in the 
will of the said Paul Farnum, deceased, and insofar as 
it alleges that she died without having, by any instru­
ment, appointed the person or persons to whom the 
principal sum of said trust fund, with accumulations of 
interest, should be paid over. This defendant denies 
that the principal and accumulated interest of said be- 
quest fell into and became a part of the residuary estate 
of the said Paul Farnum, deceased. The rest of said 
Paragraph 6 is admitted.

3. The said Sarah E. Farnum Batterson exercised 
the power of appointment created by the will of the 
said Paul Farnum, deceased, in regard to the said trust 
fund, and disposed of said fund to such persons and in 
the manner as set forth in her will and codicils, what 
purports to be copies thereof being annexed to the said 
bill of complaint.

20  4. This defendant has no knowledge or information
sufficient to form a belief as to the statements in Para­
graphs 7 and 8.

5. Paragraphs 9 and 10 are admitted, except so much 
thereof as alleges that this defendant is in doubt as to 
the disposition which should be made of the said Trust 
Fund, which is denied. This defendant says that said 
Fund should be disposed of in accordance with the will 
and codicils of Sarah E. Farnum Batterson.

30  6. Paragraph 11 is admitted, except as to so much
thereof as charges that the claims of the residuary lega­
tees under the will of the said Sarah E. Farnum Bat­
terson, deceased, and in said paragraph mentioned, are 
inequitable, unjust and contrary to the laws of the State 
of New Jersey, which is denied; and except as to so 
much thereof as charges that this defendant has suffi­
cient assets of the estate of the said Sarah E. Farnum
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Batterson to pay the general and specific legacies be­
queathed under the said will and codicils of said Sarah 
E. Farnum Batterson, and in part the legacies directed 
to be paid out of her residuary estate, which is denied.

7. Paragraph 12 is denied.
8. Paragraph 13 is admitted, except insofar as it 

states that this defendant is not an unprejudiced Trus­
tee, which is denied, and except insofar as it states that 
said Trust Fund, after an accounting, will be found to
be due to complainants. 10

By way of counter-claim against complainants, this 
defendant says that:

The said Sarah E. Farnum Batterson exercised the 
power of appointment conferred upon her by the said 
will of Paul Farnum, as set out in Paragraph 3 of this 
answer, and that this defendant should be awarded 
the said Trust Fund upon the accounting to be had in 
this Court, and that this defendant should be directed 
to dispose of said Trust Fund in accordance with the 2 0  
residuary clauses of the will and codicils of the said 
Sarah E. Farnum Batterson, which are set forth in said 
bill of complaint.

This defendant therefore prays:
1. That said complainants, J. Edward Farnum and 

George E. Farnum, and the said defendants, Bessie 
Pentreath, Mary Maynard, Josephine Paxton, Annie
T. Mold, Rt. Rev. S. M. Griswold, Missionary Bishop 
of Salina, Kansas, The Corporation for the Relief of 3 0  
Widows and Children of Clergymen of the Protestant 
Episcopal Church in the State of New York, the Rec­
tor, Church Wardens and Vestrymen of St. James 
Church of Washington, D. C., Virginia Honeybourne, 
Margaret Sheehan and Florence M. Moberly, may 
answer this counter-claim, without oath, and each state­
ment herein made.
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2. That said last will and testament of the said Sarah 
E. Farnum Batterson and the codicils thereto, all as set 
out in said hill, may be construed by this Honorable 
Court, and that it may be decreed that the said Sarah 
E. Farnum Batterson, in her said will and codicils, exer­
cised the power conferred upon her by the last will and 
testament of Paul Farnum, deceased.

3. That said Trust Fund may be decreed to be paid 
over to this defendant as Executor and Trustee under 
the last will and testament of the said Sarah E. Farnum 

10 Batterson, deceased.
Grey & Archer,

Solicitors for and of counsel with defendant. 
The Pennsylvania Company for Insurance on 
Lives and Granting Auunities, as Trustee of 
the Trust Fund of $100,000, with the appre­
ciation and accumulations thereon under the 
trust created under the last will and testa­
ment of Paul Farnum, deceased; and The 
Pennsylvania Company for Insurance on Lives 

2 0  and Granting Annuities as Executor and Trus­
tee under the last will and testament and cod­
icils thereto, of Sarah E. Farnum Batterson, 
deceased.

80
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(Filed April 3, 1915.)

IN CHANCERY OF NEW JERSEY.

O n Bil l , &c.
Answer and Counter-claim 

of the Defendants Bes- 
sif P entreath , R t .
R ev. S. M. Griswold, 
Missionary Bishop of 
Salina, Kansas; The 
Corporation for th e  
R elief  of W idows 
and Children  of 
Clergymen of th e  
P rotestant E pisco­
pal Church  in the 
State of New York, and 

[_ F lorence M oberly. 20

The Answer and Counter-claim of Bessie Pentreath,
Rt. Rev. S. M. Griswold, Missionary Bishop of Salina, 
Kansas; the Corporation for the Relief of Widows and 
Children of Clergymen of the Protestant Episcopal 
Church in the State of New York, and Florence Moberly, 
defendants.

These defendants, answering the bill of complaint, 
say: 3 0

1. Paragraphs 1 to 5, inclusive, are admitted, except as 
to the accuracy of copies of exhibits therein referred to, 
in respect to which these defendants have no knowledge 
or information sufficient to form a belief.

2.. Paragraph 6 is denied in so far as it alleges that 
Sarah E. Famum Batterson died without having exer-

BetwEEn

J. E dward F arnum  and 
George L. F arnum , Ad­
ministrators, &c.,

Complainants,

AND

T h e  P ennsylvania Com­
pany for I nsurance on 
L ives and Granting A n ­
n uities , ET ALS.,

Defendants.
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cised the power of disposition or appointment in respect 
to the Trust Fund created for her benefit in the will of 
the said Paul Farnum, deceased, and in so far as it al­
leges that she died without having, by any instrument, 
appointed the person or persons to whom the principal 
sum of said Trust Fund, with accumulations of interest, 
should be paid over. These defendants deny that the 
principal and accumulated interest of said bequest fell in­
to and became a part of the residuary estate of the said 
Paul Farnum, deceased. The rest of said Paragraph 6 

10 is admitted.
3. The said Sarah E. Farnum Batterson exercised the 

power of appointment created by the will of the said Paul 
Farnum, deceased, in regard to the said Trust Fund, and 
disposed of said fund to such persons and in the manner 
as set forth in her said will and codicils, what purports to 
be copies thereof being annexed to the said bill of com­
plaint.

4. These defendants have.no knowledge or informa- 
20 tion sufficient to form a belief as to the statements in

Paragraphs 7, 8, 9 and 10.
5. Paragraph 11 is admitted except as to so much 

thereof as charges that the claims of the residuary lega­
tees under the will of the said Sarah E. Farnum Batter- 
son, debased, and in said paragraph mentioned, are in­
equitable, unjust and contrary to the laws of the State 
of New Jersey, which is denied; and except as to so much 
thereof as charges that the Pennsylvania Company for

gQ Insurance on Lives and Granting Annuities, Executor of 
and Trustee in and under the last will and testament and 
codicils of Sarah E. Farnum Batterson, deceased, has suf­
ficient assets of the estate of the said Sarah E. Farnum 
Batterson to pay the general and specific legacies be­
queathed under the said will and codicils of said Sarah E. 
Farnum Batterson, and in part the legacies directed to be 
paid out of her residuary estate, as to which these defend-
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ants have no knowledge or information sufficient to form 
a belief.

6. Paragraph 12 is denied.
7. Paragraph 13 is admitted except so much thereof as 

states that the Pennsylvania Company for Insurance on 
Lives and Granting Annuities is not an unprejudiced 
Trustee, which is denied, and except in so far as it states 
that said Trust Fund, after an accounting, will be found 
to be due to complainants.

By way of counter-claim against the complainants, 
these defendants say:

The said Sarah E. Famum Batterson exercised the 
power of appointment conferred upon her by the said will 
of Paul Famum, as set out in Paragraph 3 of this an­
swer, and these defendants are respectively entitled to the 
legacies bequeathed to them by the codicil to the will of 
the said Sarah E. Farnum Batterson, dated February 2, 
1912, by the 13th, 14th, 15th and 18th clauses thereof re­
spectively, and said The Pennsylvania Company for In­
surance on Lives and Granting Annuities, as Executor and 
Trustee under the last will and testament and codicils 
thereto of Sarah E. Farnum Batterson, deceased, should 
be directed to dispose of said Trust Fund of $100,000, 
with the appreciation and accumulations thereon, in ac­
cordance with the said respective clauses of said codicil 
of the said Sarah E. Farnum Batterson, deceased, which 
are set forth in said bill of complaint.

These defendants therefore pray:
1. That the complainants, J. Edward Farnum and 

George L. Farnum, and the defendants, The Pennsyl­
vania Company for Insurance on Lives and Granting An­
nuities, as Trustee of the Trust Fund of $100,000, with 
appreciation and accumulations thereon, under the trust 
created under the last will and testament of Paul Far-

10

20

30
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nura, deceased, and The Pennsylvania Company for In­
surance on Lives and Granting- Annuities, as Executor 
and Trustee under the last will and testament and codi­
cils thereto of Sarah E. Famum Batterson, deceased; 
Mary Maynard, Josephine Paxton, Annie T. Mold, the 
Rector, Church Wardens and Vestrymen of St. James’ 
Church, of Washington, D. C.; Virginia Honeybourne, 
and Margaret Sheehan may answer this counter-claim, 
without oath, and each statement herein made.

2. That said last will and testament of the said Sarah 
E. Farnum Batterson and the codicils thereto, all as set 
out in said bill, may be construed by this Honorable 
Court, and that it may be decreed that the said Sarah E. 
Farnum Batterson, in her said will and codicils, exercised 
the power conferred upon her by the last will and testa­
ment of Paul Farnum, deceased. *

3. That said Trust Fund may be decreed to be paid 
over to the said defendant, The Pennsylvania Company 
for Insurance on Lives and Granting Annuities, as Exec-

2 0  utor and Trustee under the last will and testament and 
codicils thereto, of Sarah E> Farnum Batterson, deceased, 
to be disposed of in accordance with the terms of the said 
will and codicils of the said Sarah E. Farnum Batterson, 
deceased.

Solicitors for and of Counsel with the Defendants, 
Bessie Pentreath, Rt. Rev. S. M. Griswold, Mis­
sionary Bishop of Salina, Kansas; The Corpora- 

3 0  tion for the Relief of Widows and Children of
Clergymen of the Protestant Episcopal Church in 
the State of New York, and Florence Moberly.
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(Filed April 20, 1916.)

IN CHANCERY OF NEW JERSEY.

Betw een

J. E dward F arnum  and

Complainants, The P ennsylvania

T h e  P ennsylvania Com- Counter-claim of De- 
pany por I nsurance on fendants, Bessie P en - 
L ives and Granting  A n - trEath , et als. 
NUITIES, ET ALS.,

Replication of defendant, The Pennsylvania 
Company for Insurance on Lives and Granting 
Annuities, as Trustee of the Trust Fund of $100,- 
000, with appreciation and accumulations thereon, 
under the trust created under the last will and 
testament of Paul Farnum, deceased, and The 
Pennsylvania Company for Insurance on Lives and 
Granting Annuities, as Executor and Trustee 
under the last will and testament and codicils there­
to of Sarah E. Farnum Batterson, deceased, to the 
answer and counter-claim of Bessie Pentreath, Rt. 
Rev. S. M. Griswold, Missionary Bishop of Salina, 
Kansas, The Corporation for the Relief of Widows 
and Children of Clergymen of the Protestant Epis­
copal Church in the State of New York, and Flor­
ence Moberly.

George L. F arnum , Ad­
ministrators, &c.,

AND

Defendants.

O n Bill  &c. 
Replication of defendant,

Co., &c., to Answer and

9
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As to the counter-claim contained in the answer of 
said defendants, this defendant says that it admits the 
allegations contained in said counter-claim.

Grey & A rcher,
Solicitors for and of counsel with The Penn­

sylvania Company for Insurance on Lives and 
Granting Annuities as Trustee of the Trust 
Fund of $100,000, with appreciation and ac­
cumulations thereon, under the trust created 
under the last will and testament of Paul Far- 
num, deceased, and The Pennsylvania Com­
pany for Insurance on Lives, etc., as Execu­
tor and Trustee under the last will and testa­
ment and codicils thereto of Sarah E. Farnum 
Batterson, deceased.

20

30
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(Filed April 7, 1916.)

IN CHANCERY OF NEW JERSEY.

J. E d w a r d  F a r n u m  a n d  

G eo r g e  L . F a r n u m , A d ­

m in is t r a t o r s , & c.,
Complainants,

AND

T h e  P e n n s y l v a n i a  C o m ­

p a n y  eo r  I n s u r a n c e  o n  

F iv e s  a n d  G r a n t i n g  A n ­

n u i t i e s , ET ALS.,

Defendants.

The complainants join issue on the answer of the de­
fendant, The Pennsylvania Company for Insurance on 20  
Lives and Granting Annuities, as Trustee of the Trust 
Fund of $100,000, with the appreciation and accumula­
tions thereon, under the trust created under the last will 
and testament of Paul Farnum, deceased, and the answer 
of said company, as Executor and Trustee under the last 
will and testament and codicils there to of Sarah E. Far­
num Batterson, deceased.

As to the counter-claim of the defendant, The Pennsyl­
vania Company for Insurance on Lives and Granting An­
nuities, as Executor and Trustee under the last will and 3 0  
testament and codicils thereto, of Sarah E. Farnum Bat­
terson, deceased, contained in said answer, complainants 
say: They deny the statements set forth in said counter­
claim and each answer thereof.

M cD e r m o t t  & E n r i g h t , 
Solicitors of Complainants.

O n  B ill  &c.

Replication to Answer and 10  
Counter-claim of the 
Defendant P e n n s y l ­

v a n i a  C o m p a n y , & c .
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(Filed April 7, 1916.)

IN CHANCERY 0

J. Edward Farnum and 
George L. Farnum , Ad­
ministrators, &c.,

1 0  Complainants,
vs.

T he Pennsylvania Com­
pany eor Insurance on 
Lives and Granting A n­
nuities, ET AES.,

Defendants.

The complainants join issue on the answer of the de­
fendants, Bessie Pentreath, Rt. Rev. S. M. Griswold, 
Missionary Bishop of Salina, Kansas; the Corporation for 
the Relief of Widows and Children of Clergymen of the 
Protestant Episcopal Church in the State of New York, 
and Florence Moberly.

As to the counter-claim contained in said answer com­
plainants say: They deny the statements set forth in said 
counter-claim and each and every thereof.

80 McD ermott & Enright, 
Solicitors of Complainants.

)F NEW JERSEY.

On Biee, &c.

Replication to Answer and 
Counter-claim of the De­
fendants Bessie Pen­
treath and others.
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IN CHANCERY OF NEW JERSEY.

B et w e en

J. Edward Farnum and 
George L. Farnum, as 
Administrators, &c.,

C o m p la in a n ts ,

AND O n  B i l e , &c .
10

Stipulation.T he Pennsylvania Com­
pany eor Insurance on 
Lives and Granting A n­
nuities, ET ALv

Defendants.

It is hereby stipulated and agreed by and between 
the solicitors of the complainants, the solicitors of the 
answering defendants and the solicitor of the defendant, 20 
The Domestic and Foreign Missionary Society of the 
Protestant Episcopal Church in the United States of 
America, that on the hearing in above entitled cause, to 
take place on October 24, 1916, or on any day to which 
it may be adjourned, before Hon. John H. Backes, Vice 
Chancellor, the account of the defendant, The Pennsyl­
vania Company for Insurance on Lives and Granting An­
nuities, of its administration of the Trust Fund of $100,- 
000, set forth in the second paragraph of the last will and 
testament of Paul Farnum, deceased, produced before 30 
and presented to the Court of Chancery at the hearing on 
June 13, 1916, and the memorandum supplemental to the 
said account, verified by Jay Gates August 14, 1916, and 
produced in this Court August 15, 1916, may be intro­
duced in evidence by any of the parties to this stipulation, 
without objection, and that any of said parties may intro­
duce in evidence, without objection and without certifica-
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tion, a copy of the lease dated May 4, 1871, made by and 
between the Morris Canal and Banking Company and the 
Lehigh Valley Railroad Company, filed in the office of 
the Secretary of State, at Trenton, May 20, 1871.

And that it will be admitted as a fact that the divi­
dends provided to be paid by said lease were in fact paid 
to the accounting Trustee, and by it paid over (less com­
missions) to Mrs.„ Batterson.

Solicitors for Complainants. 

Grly & A rcher,
Solicitors for Answering Defendants.

McD ermott & E nright, 
Solicitors for Defendant, Domestic and Foreign 

Missionary Society of the Protestant Episcopal 
Church in the United States of America.
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IN CHANCERY OF NEW JERSEY.

B e t w e e n

J. Edward Farnum and 
George L. Farnum , Ad­
ministrators, &c.,

Complainants,
AND

T he Pennsyevania Com­
pany eor Insurance on 
Lives and Granting A n ­
nuities, ET AES.,

Defendants.

On Biee, &c. 

Testimony. 10

Testimony taken in the above entitled cause, at the 
State House, Trenton, New Jersey, on Tuesday, the thir­
teenth day of June, 1916, at 11.30 A. M.

Beeore H on. John H. Backes, V ice Chanceeeor.

Appearances:
McDermott & E nright, Esqs., by Mr. Frank 

P. McDermott and Mr. Meyer E ichmann , 
and Mr. Lewis Lawrence S mith, of the 
Philadelphia Bar, for Complainants.

Grey & A rcher, by Mr. N orman Grey; and 
Maurice Bower Saue, Esq., of the Phila- ^0 
delphia Bar, for the above named Defendant 
and the Defendant, the Seaside Hotel;

N eeson B. Gaskiee Esq., for the Defendant, 
the Domestic and Foreign Missionary Society 
of the Protestant Episcopal Church in the 
United States;
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T homas B. Giechrist, Esq., of the .New York 
Bar, for the Defendants, The Sisterhood of St. 
Mary’s and St. Mary’s Free Hospital for Chil­
dren;

Frank M. Jones, Esq., of the Delaware Bar, for 
the Defendant, Annie B. Moore.

q Mr. McDermott: I offer in evidence a certified copy 
of the will of Paul Farnum.

(Said will is marked “Exhibit C-i.”)

Mr. McDermott: I offer in evidence an exemplified 
copy of the letters of administration de bonis non to 
J. Edward Farnum and George E. Farnum, of the 
estate of George W. Farnum, deceased.

(Said copy is marked “Exhibit C-2.”)
20

Mr. McDermott: I offer an exemplified copy of the 
will of James Edward Farnum, and the codicil thereto 
attached, and letters of administration on the un­
administered estate of J. Edward Farnum.

Mr. Grey: That is objected to.

Mr. McDermott: This is to show these gentlemen 
are the administrators.

on
°  The Court : Do you admit the official capacity of the 

complainants in this case and the relation of the defend­
ants to the fund in the case ?

Mr. Grey: Yes, sir.

The Court: And the execution of the wills as annexed 
to the bill?
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Mr. Grey: Yes, sir. 

Complainants rest.

Jay Gates, a witness produced on behalf of the de­
fendants, being duly sworn, testified as follows:

Direct examination. 

By Mr. Grey:
10

Ques. Mr. Gates, where do you live?
Ans. 108 West Moreland Avenue, Chesterfield.
Ques. How long have you been connected with the 

Pennsylvania Company for Insurance on Dives and 
Granting Auunities? »

Ans. Since February 15, 1910.
Ques. In what capacity or capacities?
Ans. I first went there as Assistant Trust Officer, 20 

then became trust officer, and subsequently I was elect­
ed vice-president.

Ques. Did you know Mrs. Batterson?
Ans. I did.
Ques. When did you first know her, and under what 

circumstances ?
Ans. I first met her in January, 1912, when she came 

to the office, saying she had been referred to the com­
pany—

30
Mr. McDermott: That is objected to.

The Court: Objection overruled.

Ans. (Continued)—upon the advice of Judge Charles 
T. Gummey.

Ques. What was the purpose of the visit?
10
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Ans. To arrange for a new will to be drawn.
Ques. What did you do in the matter?
Ans. She brought with her the will that Judge Gum- 

mey had prepared for her before his elevation to the 
Bench; I went over the will with her carefully, and she 
added to that will some legacies and decreased some 
legacies and increased others, and I prepared a draft of 
the will along the lines of her instructions, and sub­
mitted it to her.

Ques. To Mrs. Batterson?
10  Ans. Yes; she called in several times.

Ques. Did this conference result in the execution of 
the will here in evidence of February 2, 1912?

Ans. Yes, sir.
Ques. Did she make any statement to you as to the 

amount of her estate?

“Mr. McDermott: Objected to. 

The Court: Objection overruled. 

Ans. Yes, sir.
Ques. What was it, Mr. Gates?

Mr. McDermott: I object to any statement made by 
Mrs. Batterson to the witness, as incompetent, irrele­
vant and immaterial.

30
Ans. Before the will was signed, Mrs. Batterson 

asked very particularly as to whether the amount of the 
legacies mentioned in her will and the Trust Funds, etc., 
were covered by her own estate, or that estate which 
the company held as her attorney-in-fact, and the es­
tate which the company held as Trustee under the will 
of Paul Farnum, and of which she was the life benefi­
ciary and had the power of appointment. I went to the 
asset books of the company and made a calculation as 
to the amount of her individual property and the trust
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property, and I told her there was ample in both of 
those, the Trust Fund and the attorney’s account, to 
pay all of the legacies in full, with the expenses, and 
to leave something over besides for the residuary es­
tate ; the total amount of the trust assets was originally 
about $100,000, and that increased somewhat until it 
was $125,000, or thereabouts.

Mr. McDermott: I move to strike out the answer as 
incompetent, irrelevant and immaterial. . ^

The Court: Motion denied.

Mr. McDermott: Will you allow me to put an objec­
tion on the record? I wish to object to all statements 
made by Mrs. JBatterson to this witness or any other 
witness in relation to the will and the codicil, or her in­
tention in the making of the will, or in making any one 
or both of the codicils, and any declaration being made 
by her in that relation; and I wish to object also to 
what this witness said to her. 20

The Court: I will allow you to have that objection on 
the record.

Ans. I told her that if both the Trust Fund, the 
amount in the Trust Fund, and the amount in her at­
torney account, were included together as one estate, 
there would be ample to pay all the legacies which she 
had provided for the payment of in her will, and also 
the expenses of administration, the executor’s fees, and 3 0  
leave a residuary estate.

Ques. Did you mention to her any figures in the two 
funds to which you refer?

Ans. Yes.
Ques. What were they?
Ans. I told her the Trust Fund was $100,000.
Ques. What fund do you refer to?
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Ans. Under the will of Paul Farnum, that it would 
amount to more than that, because there were some 
stocks there which were carried on the books at par, 
and I told her the fund we held for her as attorney 
amounted to upwards of $290,000, but that that would 
amount to more, taking the stocks, etc, at their ap­
praised value.

Ques. What was the fund you carried for her as at­
torney ; was it her separate property ?

Ans. Her own separate property.
1 0  Ques. Then the will was executed?

Ans. Then the will was executed.
Ques. Did you have a conference with her further 

with regard to, and preliminary to, the first codicil?
Ans. I have, and she was very particular at that time 

to inquire again as to whether or not I was sure that 
there was sufficient in both the estates to pay all the 
legacies provided for.

Ques. Did you prepare the first codicil?
Ans. I prepared the first codicil.

2 0  Ques, And the will?
Ans. And the will.
Ques. You said you told her about the amounts in 

these two funds; did you make any calculation with her 
as to the amount of the bequests in the will?

Ans. Yes; I took that out and had one of the book­
keepers make calculations of the tabulated—

Ques. What did you tell her with regard to the total 
amount of those legacies in the will; did you discuss the 
amount of those legacies with her?

3 0  Ans. Yes.
Ques. What was the amount of the legacies you men­

tioned together?
Ans. They amounted to something like about $360,- 

000, I think; that is, in the will and the two codicils.
Ques. Well, now, in regard to the first codicil, was 

there any conversation between you in regard to the 
execution of that power in her father’s will; was that 
mentioned?
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Ans. Yes, sir.
Ques. What was said about that?
Ans. She always spoke—

Mr. McDermott: That is objected to.

The Court: Strike it out.

Ques. Tell us what she said.
Ans. She said she wished to combine the two es- 10 

tates in the gifts under her will and to include not only 
that which she owned and possessed in her own right, 
but that over which she had the power of appointment 
under her father’s will.

Ques. The second codicil is dated October, 1914; did 
you have any conversation with her after that in regard 
to that codicil, and in regard to her estate?

Ans. I did.
Ques. When and where was it, and what was said?

20Mr. McDermott: That is objected to. This is some 
conversation after the codicil was made.

The Court: Objection overruled.

Ans. It was during the month of May, 1915, Mrs. Bat- 
terson came to the office, and she told me of the execu­
tion of the second codicil while she was at Portsmouth, 
New Hampshire, and asked me if the company had re­
ceived it by mail; I told her we had and it had been filed. 30 
She again asked if I was sure that she had' sufficient 
estate, both that in her own right and over which she had 
the power of appointment under her father’s will, to pro­
vide for the payment of all the legacies. I said, “Yes,” 
unless she had very materially increased the amount of 
the legacies in that will and the codicil. She said she had 
not. I told her there would be sufficient to pay all lega­
cies in full and leave an estate besides.
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Ques. At that time, did you look up the books of the 
company again, and give her any figures as to what the 
two estates amounted to?

Ans. I went over again the asset books and calculated 
the totals of the two funds, and gave her an idea of what 
they were.
- Ques. What did you say to her they were, if you said 

anything ?
Ans. I told her there would be a surplus of approx­

imately $75,000 to $100,000 after the payment of all of
10 the specific legacies, and the costs of administration and 

taxes.
Ques. And were you referring to both funds, or one 

fund, or what?
Ans. Both funds.
Ques. At that time, did you have any calculation made 

• on paper of the exact amount of the two funds ?
Ans. I did, taking the securities at par.
Ques. Did you state then to her what those amounts 

were?
2 0  Ans. Yes, sir.

Ques. You told her that?
Ans. I gave her that information.
Ques. What did you say they were ?
Ans. I told her that the amount of the estate held in 

trust under the will of Paul Farnum was $100,000 and 
upwards, and that her own estate, at par, amounted to 
about $300,000.

Ques. When did you first see Codicil No. 2?
Ans. After the death of Mrs. Batterson.

^ 0  Ques. After her death?
Ans. Yes, the will and both codicils were on file at 

the office, and were taken from the vault and filed with 
the register subsequent to her decease.

Ques. Did Mrs. Batterson say anything to you in 
the conversation with regard to her second codicil, in 
regard to there being a residue?

Ans. Yes, sir.
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Ques. What did she say abou.t that?
Ans. Well, she said that she had made provision for 

the distribution of her residuary estate, and that she 
was anxious that those she had named as residuary 
legatees should receive some share of her estate.

Mr. McDermott: I move to strike out the last an­
swer.

The Court: Motion denied.
10

Ques. Mr. Gates, do you know whether Mrs. Bat- 
terson executed any wills prior to the will of February 
2, 1912?

Ans. I have knowledge of at least two wills.
Ques. Have you those in your possession here?
Ans. I have.
Ques. Will you produce them, please?
Ans. (Witness produces papers).
Ques. Produce the earlier one of those wills.
Ans. (Witness produces paper). . 2 0
Ques. What is the date of that?
Ans. That is dated the 26th day of May, 1903.
Ques. Is that Mrs. Batterson’s signature to the will, 

to the paper?
Ans. It is.
Ques. Who are the witnesses ?
Ans. The witnesses were Jarvis Mason, L. C. Clem- 

ann, C. F. Gummey.
Ques. Do you know their signatures?
Ans. I do. 30
Ques. Are those their signatures?
Ans. They are.
Ques. Does that paper contain an exercise of the 

power of appointment under the Farnum will by Mrs. 
Batterson, and if so, what clause?

Mr. McDermott : That is objected to.
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Ans. In the 18th clause.

Mr. Grey: I offer the paper in evidence.

Mr. McDermott: It is objected to as incompetent, ir­
relevant and immaterial.

The Court: I will admit it.

(Said paper is marked “Exhibit D -i”).
10

Ques. Where are the subscribing witnesses?
Ans. Mr. Mason is dead, Mr. Clemann is dead, and 

judge Gummey is alive.
Ques. Where?
Ans. In Philadelphia.
Ques. Mr. Gates, you have a paper dated there, 

what?
Ans. The 3rd day of May, 1909.
Ques. Signed by whom?

20 Ans. Sarah E. Batterson.
Ques. Who are the witnesses?
Ans. N. Hampton Todd, 21 Spruce street, Philadel­

phia; Charlotte M. Breese, Villanova, Pennsylvania; 
Charles Francis Gummey, 2126 Locust Street, Phila­
delphia.

Ques. Do you know the signatures of those persons?
Ans. Of M. Hampton Todd and Charles Francis 

Gummey.
Ques. And are those their signatures on that paper ?

30  Ans. Yes.
Ques. That is Mr. Todd’s signature?
Ans. Yes, sir.
Ques. And Mr. Gummey’s?
Ans. It is.
Ques. You know they live in Pennsylvania, do you?
Ans. Yes.
Ques. Point out the clause in that paper referring to 

the exercise of the power.
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Ans. Clause 75.

Mr. Grey: I offer the paper in evidence.

Mr. McDermott: Objected to as incompetent, irrele­
vant and immaterial.

The Court: I will admit it.

(Said paper is marked “Exhibit D-2”).

Mr. Grey: I call for the two accounts, one of the ^  
Farnum Estate, the other of the Batterson Estate, which 
were served under oath on Mr. McDermott, in answer 
to his interrogatories.

Mr. McDermott: Counsel is mistaken about that.

Mr. Grey: I will reframe my demand; they are in­
ventories and appraisements.

Mr. McDermott: I haven't got them; nothing was 20  
served on me of that kind.

Ques. Mr. Gates, have you here an inventory and 
appraisement of the $100,000 Trust Fund under Paul 
Farnum’s estate?

Ans. I have a copy of an account that was prepared, 
which includes the inventory of the personal estate.

Ques. Will you produce it, please?
Ans. (Witness does so).
Oues. What is that paper? (handing witness a paper). gQ 

Took at the end of the paper.
Ans. That is a copy of the account of the Pennsyl­

vania Company.
Ques. See if it is not the original.
Ans. —for Insurance on Lives and Granting Annui­

ties, Trustee under the will of Paul Farnum, deceased, 
for Sarah E. Farnum, now Batterson, now deceased.

11
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Ques. Is that account executed?
Ans. This account is executed by the Pennsylvania 

Company, by myself as vice-president, and sworn to.
Ques. What date?
Ans. Under date of December n ,  1915.
Ques. That is the original account?
Ans. That is the original account.
Ques. Was that account prepared by your company 

to be filed in the Burlington County Orphans’ Court?
Ans. This account was prepared by the company, to 

be filed in the Burlington County Orphans’ Court.
Ques. Have you an account of your company as 

executor of the estate of Mrs. Batterson?
Ans. I have a preliminary account that has been 

made up.
Ques. Was there any inventory and appraisement 

made and filed of that estate?
Ans. Yes, sir.
Ques. Where was it filed and when ?
Ans. It was filed with the Register of Wills for the 

^ 0  County of Philadelphia.
Ques. I show you a paper, and ask you if you can 

verify that?
Ans. That is a certified copy of the inventory and ap­

praisement filed in the estate of Sarah E. Batterson, 
and of which the Pennsylvania Company for Insurance 
on Lives and Granting Annuities is executor.

Ques. On what date was it filed?
Ans. The 22nd day of September, 1915.

OA
Mr. Grey: I offer it in evidence.

Mr. McDermott: It is objected to as incompetent, ir­
relevant and immaterial; I do not object because it is 
only a certified copy.

Mr. Grey: The object is to verify the statement of the 
witness as to the amount of the estate.
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Ques. Have you the preliminary account there, or 
a copy of it there, of the Pennsylvania Company ?

Ans. I have a preliminary account that was made 
up.

Ques. Has it been filed?
Ans. No, it has not been filed.
Ques. Does it disclose, to your knowledge, the condi­

tion of the estate?
Ans. It does.

Mr. Grey: I offer the papers in evidence. 10

Mr. McDermott: They are objected to.

(Said copy of inventory and appraisement, and the 
preliminary account, are marked “Exhibits D-3” and 
“D-4,” respectively).

Recess until 1.30 P. M.

20

A eter Recess.

Samuel W. E mery, a witness produced on behalf of 
the defendants, being duly sworn, testified as follows:

Direct examination.

By Mr. Grey: 3Q

Ques. Where do you live?
Ans. Portsmouth, New Hampshire.
Ques. What is your business?
Ans. Lawyer.
Ques. How long have you been a lawyer?
Ans. 11 years.
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Ques. Are you a member of the Bar of New Hamp­
shire ?

Ans. Yes.
Ques. Did you know Mrs. Batterson?
Ans. Yes, sir.
Ques. Where did you first meet her?
Ans. In the summer of 1914, when I was called to the 

place where she was stopping to take her acknowledgment 
as a Notary to some papers which she had to send to the 
Pennsylvania Company.

Ques. Did you meet her with reference to preparing a 
codicil to her will?

Ans. In October, 1914, she sent for me to come to the 
place she was stopping, and draft a second codicil to her 
will.

Ques. Where was she stopping?
Ans. Portsmouth, New Hampshire.
Ques. What occurred at that interview ?

Mr. McDermott: I object to the question and to all 
statements made by Mrs. Batterson to this witness, and 
all statements made by him to her.

Ques. What occurred?
Ans. Mrs. Batterson stated that she wished a second 

codicil to her will to be drawn; she had some persons in 
mind to whom she desired to leave her property, and that 
there were some changes in her will, and the first codicil 
which she desired to be made; and at that time she spoke 
particularly of the disposition of her personal effects at 
her residence in New York. She didn’t go into the de­
tails of the changes at that time, but made an appoint­
ment for two days later, when I wanted upon her again.

Ques. What occurred at that interview?
Ans. When I came there, she first showed me the will 

and the first codicil and desired me to read them through. 
She had already in lead pencil marked the margin of each
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of those two instruments, with some notes as to the 
changes she desired to have made. Before going any 
further into the details of the new disposition of her prop­
erty, she said that having read the will and the first codicil 
I might wonder why her relatives were not remembered; 
and she stated then that she felt that they had a sufficient 
sum; she said, “My property, as nearly as I can find out, 
is about $400,000; I have $300,000 of my own, and I 
have a fund in the Pennsylvania Company of about $100,- 
000, which was left me for life from my father, and over 
which I have a power of disposal at my death.” She 
said, “These figures. $400,000, probably may be a little 
less than the whole amount,” she said, “but that is my last 
information from the company, and” she said, “I regard 
that as substantially correct, $300,000 of my own, and 
$100,000 in the trust fund.” She then said, “This trust 
fund, there are some people who are interested in it, and 
who would like to receive that money, but” she said “they 
are young men and they have plenty, or should have 
plenty” she said, “and if they have not, it is their own 20  
fault, and I don’t wish them to have anything because I 
don’t consider them worthy; I consider that they would 
waste it, because,” she said, “I understand they have al­
ready wasted the money which they have had left them.”
She stated they were nephews, whether her own nephews 
or grand-nephews, she didn’t say. She then went into the 
details of the disposition of her property. She desired 
me to provide in the second codicil a bequest of $5,000 for 
Dr. Simonson, and a bequest of $5,000 to Christ Church, 
Portsmouth, New Hampshire, and a similar bequest to 30 
the Rector. She desired to make a change in the disposi­
tion of a bequest of $50,000 to Lydia Tiffany. That was 
a change of the same sum, in trust, which would revert 
back at the time of her death to her residuary estate. She 
changed all the previous dispositions of her residuary es­
tate, leaving out some people, as I recall it, and chang­
ing the amounts given to others, and putting in some new
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beneficiaries; she stated that she wished me to draw the 
codicil so that all her property, both the property which 
she had of her own, and the trust fund, should be included 
in the disposition of her estate, so that, as she said, there 
would be, as she understood the amount of her property, 
a substantial residue, and particularly for Miss Moberly. 
She then stated, as she understood her property, Miss 
Moberly would receive a substantial sum, considering the 
way in which she had disposed of her estate. I spent 
three hours with her at that time, making notes of the 
various changes, and presented myself to her with a draft 
of the will one day later, the following day.

Ques. You mean the day after the codicil?
Ans. The day after she talked with me about the 

codicil. She repeated her statement as to her desires about 
the disposition of this trust fund, that it should not, under 
any circumstances, go to the people for whom she said 
she didn’t have any favor or liking, and whom she con­
sidered unworthy. She then changed one bequest, which 
she had instructed me to revoke, and placed it again in the 
will. The 73rd section of the will and section 12 of the 
first codicil, I revoked. In the second codicil which I 
drew, revoking there, according to her instructions, all 
bequests and provisions for the different persons receiving 
the property. The following day, I came again and went 
over the codicil again with her, briefly, and made arrange­
ments for the signing the following day, and the produc­
tion of the witnesses there. The next day, an hour before 
the time set for the appearance of the witnesses, I took 

gQ the completed second codicil, read it over to her, and she 
read it over herself and asked me if what I had drawn 
included her own property and the trust fund, saying that 
that was what she desired. I told her it did, and she said 
that she was satisfied with the codicil as drawn, and then, 
when the witnesses came, she signed it.

Ques. Did you know where Mrs. Batterson resided, 
what State she resided in?
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Ans. She told me she had a home in New York, but 
that her legal residence was Philadelphia.

Ques. Did you make any examination of the laws of 
Pennsylvania in regard to methods of exercising a power 
of appointment before you prepared and she executed the 
codicil ?

Mr. McDermott: That is objected to.

The Court: Objection overruled.
J 10

Ans. I did.
Ques. What did you find the law to be ?
Ans. I found that the Pennsylvania statute which pro­

vided—

Mr. McDermott: I object to his statement of the law 
of Pennsylvania.

The Court: Objection sustained. ^q

Ques. As a result of what you found, you prepared the 
codicil the way you did, and she executed it the way she 
did, the way you prepared it?

Mr. McDermott: That is objected to.

The Court: Objection overruled.

Ans. She did. gQ
Ques. And what did you do with the codicil after it was 

executed ?.
Ans. At her instructions I mailed it to Mr. Gates, Vice 

President of the Pennsylvania Company.

Mr. McDermott: I move to strike out all this testi­
mony, so far as it relates to statements she made to him.
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The Court: Motion denied.

Ques. Did you find the Pennsylvania statute on the sub- 
ject?

Ans. In the books to which I referred I found refer­
ence to the law of Pennsylvania on the subject of the ex­
ercise of power by a general residuary clause in the will.

Ques. Can you refer us to the statute ; what was the 
book?

Ans. I looked in the American and English Enclyclo- 
*0 pedia, the second edition—I can’t give you the page— 

under the head of “Powers,” and the Enclyclopedia of 
Law and Procedure, under the head of “Wills and 
Powers.”

By the Court:

Ques. You didn’t find the statute itself?
Ans. No, sir; I found reference stating what it was.

20

M a u r ic e  B o w e r  S a u e , a w itn e s s  p ro d u ced  o n  b e h a lf  
o f  th e  d e fe n d a n ts , b e in g  d u ly  sw o r n , te s tif ied  as f o l l o w s :

Direct examination.

By Mr. Grey:

g0 Ques. Mr. Saul, where do you reside?
Ans. At Philadelphia.
Ques. What is your business?
Ans. Rose Valley; it is a suburb.
Ques. What is your business?
Ans. I am a member of the Bar of Pennsylvania.
Ques. For how long have you been a member of the 

Bar?
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Ans. Upwards of ten years.
Ques. Are you familiar with the law of Pennsylvania 

with regard to the execution of powers of appointment?
Ans. I know of the statute on the subject.
Ques. W ill you refer to the statute on the subject?
Ans. The Act o f 1879, Pamphlet Laws ’88, which I 

have in my hand, approved the 4th day of June, 1879, is 
an Act, a supplement to an Act relating to last wills and 
testaments, and this has reference to  the execution of 
powers, of general powers, by a residuary clause.  ̂_

Ques. W ill you give us the date o f the Act?
Ans. The 4th day of June, 1879.
Ques. W here is it found?
Ans. In the Pamphlet Laws of Pennsylvania; this is an 

official book; it is issued by the State.
Ques. For the year what?
Ans. 1879.
Ques. W hat page?
Ans. 88.

Mr. G rey: I offer it in evidence. 2 0

Mr. M cDermott: It is objected to as irrelevant and 
immaterial.

(Said book is designated “Exhibit D -5.” )

By the Court:

Ques. The law has not been repealed?
Ans. N ot repealed or modified.
Ques. Or amended?
Ans. No, sir. 3 0
Ques. Is that a supplement to it ?
Ans. No, sir.

Cross-examination.

By Mr. M cDerm ott:

Ques. That was a radical change in the law, was it not?



90 E x h i b i t  C - i .

Mr. Grey: Objected to.

The Court: Objection sustained.

Mr. McDermott: I wish to offer in evidence the an­
swers to the interrogatories which were served by the 
defendant.

(Said paper is marked “Exhibit C-3.”)

0  Mr. Grey: I move to amend the answers I filed for the 
various defendants whom I represent, and set up in the 
answers the existence of the Statute of Pennsylvania, 
Laws of iS y g ,  which was referred to in the testimony of 
Mr. Saul as an exercise of the power in conjunction with 
the will that has been offered in evidence.

The Court: The amendment will be allowed.

20 Both sides rest.

EXHIBIT C-i.

This exhibit is certified copy of will of Paul Farnum, 
deceased, and is attached to complainant’s bill, and ap­
pears on page 18 of this State of the Case.

30
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EXHIBIT C-3.

IN CHANCERY OF NEW JERSEY. 

B e t w e e n

J. E d w a r d  F a r n u m  a n d  

G eorge; E . F a r n u m , A d ­

m in is t r a t o r s , & c.,

Answer of the defendant, The Pennsylvania Company 20  
for Insurances on Lives and Granting Annuities, Execu­
tor and Trustee under the last will and testament and 
codicils thereto of Sarah E. Farnum Batterson, deceased, 
to interrogatories of complainants, dated May 27th, 1916, 
and served on defendant.

Answer to first interrogatory. An inventory was duly 
prepared, sworn to and filed on September 22nd, 1915, 
with the Register of Wills of this city, a certified copy of

Answer to second interrogatory. The inventory and 
appraisement was prepared at the request of this com­
pany by appraisers duly selected therefor.

Answer to third interrogatory. The inventory was 
full and complete and embraced all of the assets of the 
decedent or personal estate, there being no real estate.

T h e  P e n n s y e v a n i a  C o m ­

p a n y  eo r  I n s u r a n c e s  o n  

L iv e s  a n d  G r a n t i n g  A n ­

n u i t i e s , ET AES.,

Complainants,

and

Defendants.

O n  B i e e , &c . 1 0

A n s w e r  to  I n t e r r o g a -

t o r ie s .

which we will later forward to you. 30
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Answer to fourth interrogatory. Only one inventory 
was filed and it embraced all the assets of the estate at 
their fair and reasonable value.

Answer to fifth interrogatory. The inventory was 
prepared by direction of the company as Executor by the 
appraisers mentioned and at the request of the company, 
and filed on the date aforesaid.

Answer to sixth interrogatory : Yes. It embraces 
10  all the personal assets at a fair and reasonable value. De- 

, cedent had no real estate.

Answer to seventh interrogatory. On October 5 th the 
Executor received the sum of $85.07 standing to the 
credit of the decedent in her bank account and which was 
not included in the inventory filed as referred to above.

Answer to eighth interrogatory. None.
on Answer to ninth interrogatory. None.

Answer to tenth interrogatory. None.

The Pennsylvania Company eor Insurances 
on Lives and Granting Annuities,

By

State oe 
^  County oe

being duly sworn
according to law, on his oath deposes and says, that he is 

of the Pennsylvania Company for 
Insurances on Lives and Granting Annuities, Executor 
and Trustee under the last will and testament, and codi­
cils thereto, of Sarah E. Famum Batterson, deceased; 
that he is the person actually in charge of and familiar
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with said estate for said Executor; that he has read the 
answers to the interrogatories dated May 27th, 1916, 
which were served by complainants, and that the same 
are true.

Sworn and subscribed before me this 
day of June, A. D. 1916.

City and  County of P hiladelphia , ss.
Personally came before me, Register of Wills in and 

for said City and County, Edward A. Groves and Charles 
A. Robbins, who upon their solemn affirmation did say 
that at the request of the Executor they did “well and 
truly and without prejudice or partiality, value and ap­
praise the goods and chattels, rights and credits” which 20 
were of Sarah E. Batterson, deceased, “and in all respects 
perform their duties as appraisers to the best of their 
skill and judgment.”

Affirmed and subscribed this j ~! h n u r  A 1 , d a \7 ^ o

tels, rights and credits, which were of Sarah E. Batterson, 
late of Philadelphia, taken and made in conformity with 
the above deposition.
11000 Southern Rwy. Co. 1st Consol. Mtg. 5s, due 1

oeiore meme j
H. C. Broomall, 

Deputy Register.

30Inventory and Appraisement of the goods and chat-

July, 1994 @ 99% $10972 50
5000 Lower Merion Township Sich. Disct. 4s, due

1 Jan., 1939 @  100 5000 00
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7000 M ich ig a n  C ity  G as & E le c tr ic  Co. 1 s t  C on sol.
M tge. 5s, 1 J an ., 1 937 ......... ............................ @ , 9 5  6650

5000 H a rw o o d  E le c tr ic  Co. 1 s t  M tge. 5s, 1 J u ly ,
1938 ................................................................ ..........@ 100 5000

1000 U n io n  T r a ctio n  Co. o f  In d ia n a  G en era l M tge. 5s,
d u e  1 J u ly , 1 9 1 9 .......... ........................................ @ 90 900

10000 P h ila . & G arrettfo rd  S t. R w y . M tge  5s, d u e  1
A u g ., 1955 ........................... ....................................@ 90 9000

10000 O n ta r io  P o w e r  Co. o f  N ia g a r a  F a lls  1 s t  M tge.
5s, d u e 1 F eb ., 1943 ....................................., . . @  94 9400

12000 C lyd e  S te a m sh ip  Co. 1 s t  M tge. 5s, d u e 1 F eb .,
1931 .......................................................... ................@ 90 10800

^ 0  5000 P itt .,  C in c in ., C h ic. & S t. L o u is  R w y . Co. C on sol.
M tge. 4% s (S e r . 1 ) ,  d u e 1 A u g ., 1963 . .@  100 5000

5000 S o u th e rn  R w y . E q u ip . T r u s t  5s, d u e 15 F eb .,
1922 ...........................................................................@ 101 5050

12000 K e n tu c k y  T r a ctio n  & T e r m in a l Co. 1 s t  & R e fu n d ­
in g  M tge. 5s, d u e  1 F eb ., 1 9 5 1 ......................@ 74 8880

18000 P en n a . R . R . C onsoL M tge. 5s, d u e  1 S ep t,
1919 ................................................................ .. .@  1 0 2 ^  18450

7000 K e y s to n e  C oal & C ok e Co. 1 st  & R e f. M tge. 6s,
d u e  1 M arch, 1928 .......... ........................... @ 101%  7122

1000 W m . C ram p &  S o n s S h ip  & E n g in e  B ld g . Co. 1 s t
M tge. 5s, d u e  1 M arch, 1 9 2 9 ................. . .@  101 1010

2 0  1000 L e h ig h  & N e w  E n g la n d  E q u ip . T r. 4 ^ s ,  d u e 1
M ch., 1920 ....................................... ...................@ 98%  987

26000 K a n sa s  C ity  S o u th e rn  R w y . 1 st  M tge. 3s, 2 A p ril,
1950 ................. .................................................... @ 6 7 ^  17550

11000 P u b lic  S e r v ic e  C orp oration  G en. M tge. 5s, du e
1 G et., 1959 .............................................................@ 87 9570

4000 T erre  H a u te , In d ia n a  & E a ste r n  T r a c t io n  Co. 1 st
& R ef. M tge. 5% , d u e  1 9 4 5 ...................... . .@  93 3720

5000 N o r th e rn  In d ia n a  G as & E le c tr ic  Co. 1 s t  & R e f.
M tge. 5s, d u e  1 A p i., 1 9 2 9 .............................@ 85 4250

5500 P e n n  C en tra l L ig h t  & P o w e r  Co. 1 s t  & R ef.
M tge. 5s, d u e  1 A p i., 1 9 5 0 ...........................@ 9 9 ^  5472

3 0  1500 S te u b e n v ille  T r a c tio n  & L ig h t  Co. 1 s t  M tge. 5s,
d u e  1 M ay, 1 9 2 6 ............................. ........................@ 72 10800

3000 V ir g in ia  R w y . 1st. M tge. 5s, d u e  1 M ay, 1962 @ 95 2850
3000 N a s h v il le  G as & H e a t in g  Co. 1 s t  M tge. 5s, d tie  1

M ay, 1937 .......................................................... .. . @ 101 3030
5000 S o u th e rn  R w y . E q u ip . T r. 4% s, d u e  1 D ec.,

1918 ............................. ............................................. @ 99 4950
500 Z o o lo g ica l S o c ie ty  o f  P h i la ............................... . . . @  0 0

10000 B on d  & M tge. H a r r y  K . C u m m in g s, 240 T u lp e-
h o c k e n  S t., G m tn ...................................... ...... @ 100 10000

I 00

00

00

00

00

00

00

00

00

00

50

00

50

00

00

00

00

50

00
00

00

00
00

00
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1200 M o rtg a g e  o f  S o u th  J e r s e y  R e a lty  Co., S to n e  H a r­
bor, C ape M ay, N . J ............................ ............@ 100

100 sh s. E lm ir a  & W illia m sp o r t  R . R . p r e fe r r e d .@  67 
200 sh s . F a r m e r s  and  M ech a n ics N a tl. B a n k ..@  133 
140 sh s . M in e h ill  & S c h u y lk ill  H a v en  R . R . C o .. @ 57

1000 sh s . N a tio n a l A u to m a tic  C o............v a lu e  u n c e r ta in
100 sh s . P en n a . Co. fo r  In s . on  L iv e s  an d  G ra n tin g

A n n u it ie s  .............................................................@ 610
24 sh s . P en n a . W a r e h o u sin g  a n d  S a fe  D ep . CO.

C om m on ...................... ..................'......................... @ 80
1 2 y2 sh s . P h ila d e lp h ia  M o rtg a g e  an d  T r u st  C o ..@  10

2000 sh s . P h ila . B u r r o w s G as L ig h t  C o.............. ......... @ 0
354 sh s . U n ite d  G as Im p ro v e m en t C o..................... @ 84
400 sh s . P h ila d e lp h ia  C om p an y  6% p referred  @ 40  

A ccru ed  In co m e  on  a b o v e  S e c u r it ie s  to  d a te  o f
d ea th , p er  s t a t e m e n t ......................................... .........

H o u se h o ld  e ffec ts , fu r n itu r e , s ilv e r w a r e , e tc ., a t  
la te  r es id en ce , 156 W e st 73rd S t., N e w  Y ork, 
in c lu d in g  je w e lr y  d e p o s ite d  w ith  C orn E x ­
c h a n g e  B a n k  o f  N e w  Y o r k ........................

B a la n c e  on  d e p o s it  w ith  C orn E x c h a n g e  B a n k  o f
N e w  Y o rk  .............................................................

B a la n c e  to  c r e d it  o f  d e c ed en t in  D e p o s it  A cct. 
w ith  P e n n sy lv a n ia  C om p an y  fo r  In su ra n ce s
on  L iv e s  & G ra n tin g  A n n u it ie s ...........................

B a la n c e  to  c r e d it  o f  d e c ed en t in  A g e n t  & A t­
to r n e y  A c co u n t w ith  th e  P e n n sy lv a n ia  C om ­
p a n y  fo r  In su r a n c e  on  L iv e s  and  G ra n tin g
A n n u it ie s  ................................. ........................................

C ash  fou n d  in  h o u se  o f  d eced en t ...........................

1200 00 
6700 00 

26600 00 
7980 00 

0 00

61000 00

1920 00 
125 00 

0 00 
29736 00  
16000 00

3132 73

2752 75 

934 51

43849 47

2440 13 
260 00

T ota l $381045 59

Commonwealth of Pennsylvania,
City and County oe P hiladelphia.

Register’s Office, June 6 , 1 9 1 6 .
I, James B. S heehan , Register of Wills and ex-officio 

Clerk of the Orphans’ Court for the City and County of 
Philadelphia, in the Commonwealth of Pennsylvania, do 
hereby certify the foregoing to be a full and complete copy 
of inventory and appraisement on the estate of Sarah E- 
Batterson, deceased, filed in this office by the Executor,
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on the 22nd day of September, A. D. 1915, as the same 
remains on file and of record in this office.

In Testimony Whereof, I have hereunto set 
[ s e a t ]  my hand and official seal at Philadelphia

the date above.
J a m e s  B. S h e e h a n ,

Register of Wills and ex-officio Clerk of the 
Orphans’ Court.

EXHIBIT D-4.

T H E  P E N N S Y L V A N IA  C O M PA N Y  FO R  IN S U R A N C E S  ON  
L IV E S  A N D  G R A N T IN G  A N N U IT IE S  

E X E C U T O R

(Lettebs Testamentaby Gbanted 1915, J uly 15t h ) 

(Ancillaby Lettebs Gbanted in  New Yobk)

In  a c co u n t w ith  E s ta te  o f  S A R A H  E . B A T T E R S O N ,
d ecea sed , D r.

P R IN C IP A L

T h e  A c co u n ta n t c h a r g es  i t s e lf  

W ith  th e  In v e n to r y  an d  A p p r a ise m e n t filed  w ith  th e
R e g is te r  o f  W ills ,  v a lu e d  a t ................................................  $381,045 59

A n d  a s  fo llo w s:
1915
J u ly  15 T o  ca sh  fr o m  T h e  P e n n sy lv a n ia  

C om p an y  fo r  In su r a n c e s  on  
L iv e s  an d  G ra n tin g  A n n u it ie s ,  
to  c lo se  d e p o s it  a c c o u n t ............  $43,849 47

(In c lu d e d  in  th e  I n v e n to r y ) .

15 T o c a sh  fro m  T h e  P e n n sy lv a n ia  
C om p an y  fo r  In su ra n ce s  on  
L iv e s  and  G ra n tin g  A n n u it ie s ,  
to  c lo se  A g e n ts  and  A tto r n e y  
a c co u n t ............................................. .. 2,440 13

(In c lu d e d  in  th e  In v e n to r y ) .
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23 T o c a sh  fr o m  F lo r e n c e  M ob erly , 

c a sh  fo u n d  in  h o u se  o f  d e­
c e d e n t . . . ............ ................ .... 260 00

(In c lu d e d  in  th e  I n v e n to r y ) .

Oct. 5_ T o  c a sh  fr o m  T h e  P e n n sy lv a n ia  
C om p an y  fo r  In su r a n c e s  on  
L iv e s  an d  G ra n tin g  A n n u it ie s ,  
b a la n ce  to  c r e d it  o f  d e c ed en t  
in  p r in c ip a l o f  A tto r n e y
a c co u n t ................................... ...........  85 07
(N o t  in c lu d e d  in th e  In ven - 10
to r y ) .

N ov . 8 T o c a sh  fr o m  W y n g a te  & C u l­
len , A tto r n e y s , b a la n ce  to  
c r e d it  o f  d e c ed en t in  C orn E x ­
c h a n g e  N a tio n a l B a n k , N ew  
Y o rk  ......................................... ............ 934 51

(In c lu d ed  in  th e  I n v e n to r y ) .
1916
F eb . 3 T o  ca sh  a c co u n t p r in c ip a l $1,200  

bon d a n d  m o r tg a g e  on  p rem i­
se s  96th  S tree t, S to n e  H arb or,
N . J ........................................ .. 200 00

(In c lu d e d  in  th e  I n v e n to r y ) .

20

T o 6^4 sh a r e s  P h ila d e lp h ia  
M o rtg a g e  & T r u st  C o., r e c e iv e d  
S ep tem b er  26th , 1915, in  lie u  
o f  12y2 sh a r e s  o f  sa id  sto c k , 
in c lu d e d  in  th e  in v e n to r y .

Cf.
$381,130 66 30

And Claims Credit

1915
J u ly  7 B y  c a sh  p a id  R e g is te r  o f  W ills ,  

le t te r s  te s ta m e n ta r y  an d  te n
sh o r t  c e r t i f i c a t e s ...........................  $30 50

16 B y  ca sh  pa id  W . D. G rind rod ,
d e c o ra tio n s  fo r  g r a v e .................  28 00

13
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19 B y  c a sh  p a id  S a m u el W . E m ery ,
e x p e n se s  in  m a tte r  o f  p rob at­
in g  W i l l ..............................................  118 74

20 B y  c a sh  p a id  h a lf  e x p e n se s  to
N e w  Y o r k .........................................  3 00

20 B y  c a sh  p a id  N . A . C u sh m an ,
b read  to  6 /3 0 ..................................  3 48

20 B y  ca sh  p a id  B . S o lo m o n  S o n s,
p rod u ce  to  6 /3 0 .............................  25 00

20 B y  c a sh  p a id  Sh effie ld  F a rm s,
d a ir y  su p p lie s  6 /2 0 ......................  11 50

20 B y  c a sh  p a id  P a r k v ie w  L iv e r y  
S ta b le , c a r r ia g e  h ir e  to  1 st
J u l y .......................................................  ' 17 00

20 B y  c a sh  p a id  N e w  Y o rk  T im es ,
a d v e r t is in g  d e a th  n o t ic e .......... 12 55

20 B y  c a sh  p a id  P u b lic  L edger^ a d ­
v e r t is in g  d e a th  n o t ic e .................  1 00

20 B y  c a sh  p a id  H . W . N ic k e r so n ,
u n d e r ta k e r ’s  b i l l ...........................  327 00

20 B y  ca sh  pa id  J . H ir sc h , fish  and
o y s te r s  to  7 / 1 ..................................... 4 57

23 B y  c a sh  p a id  F lo r e n c e  M.
M oberly , a c co u n t o f  h o u se h o ld  
e x p e n se s  ............................................  260 00

23 B y  c a sh  p a id  R e v . E d w in
R itc h ie , R e cto r  o f  C h u rch  o f  
St. J a m e s  th e  L e ss , s e r v ic e s  
o f  c h o ir  a t  fu n e r a l ......................  22 50

24 B y  ca sh  p a id  T . B . R u x to n , e x ­
p e n se s  in  p r o v in g  W i l l ............  36 40

30 B y  c a sh  p a id  P a rk  & T e lfo rd ,
g r o c e r i e s .............................................  35 37

30 B y  c a sh  p a id  D ’A u r ia  & B ro s.,
fr u it , &c................................................  19 22

3 B y  c a sh  p a id  C orn E x c h a n g e  
B a n k  o f  N e w  Y ork , r e n t  o f  
b o x  c o n ta in in g  j e w e le r y ............  75

3 B y  c a sh  p a id  e x p e n se s  to  N e w
Y o rk  ................    6 50

4 B y  c a sh  p a id  2 m o n th s  r en t
156 W e st  73rd S t., N . Y., fo r
J u ly  an d  A u g u s t ...........................  300 00

7 B y  c a sh  p a id  R . R . B r in g h u r s t
& Co., fu n e r a l e x p e n s e s ............  58 50
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10 B y  c a sh  p a id  ex em p lified  copy
o f  W ill  ........................................... .  10 10

12 B y  c a sh  p a id  p o s ta g e  fo r  m a il­
in g  co p ie s  o f  W i l l ........................  4 00

12 B y  c a sh  p a id  S e c r e ta r y  o f  th e  
C o m m o n w ea lth , c e r tif ic a te  to
e x em p lif ied  co p y  o f  W i l l ..........  1 00

14 B y  c a sh  p a id  A cto n , p r in t in g
c o p ies  o f  W i l l ..................................  57 50

17 B y  c a sh  p a id  F lo r e n c e  M.
M ob erly , a c co u n t o f  h o u se h o ld  
e x p e n se s  ............................................  200 00

18 B y  c a sh  p a id  J . T. S im o n so n ,
M. D ., p r o fe ss io n a l s e r v ic e s
to  1 s t  A u g u s t ..................................  60 00

20 B y  c a sh  p a id  a c k n o w le d g e m e n t  
a p p lic a tio n  fo r  g r a n t in g  a n ­
c il la r y  le t te r s  in  S ta te  o f  N e w  
Y o rk  a n d  p r o th o n o ta r y ’s  c e r t i­
fica te  ....................................................  1 10

21 B y  c a sh  p a id  E . H o ffs tre tte r , &
Co., c le a n in g  r u g s  156 W e st  
73rd  S t., N e w  Y ork , a n d  fu r
sto r a g e  ................................................ 35 80

31 B y  c a sh  p a id  o n e  m o n th ’s  r e n t  
156 W e st  73rd  S t., N . Y., due
1 s t  S e p tem b er  a d v a n c e .............. 150 00

S ep t. 17 B y  c a sh  p a id  In v e n to r y  an d  A p ­
p r a ise m e n t an d  f ilin g  th e  
sa m e  ............................................   79 00

27 B y  c a sh  p a id  R e g is te r  o f  W ills ,
c o lla te r a l in h e r ita n c e  ta x .........  17,049 82

30 B y  c a sh  p a id  1 m o. r en t, 156
W . 73rd  S t., N . Y ., d u e  1 0 / 1 . .  150 00

Oct. 5 B y  c a sh  p a id  F lo r e n c e  M.
M oberly , a c co u n t o f  h o u se h o ld  
e x p e n se s  .............................................  300 00

28 B y  c a sh  p a id  a c k n o w le d g m e n t
to  c o n se n t  a n d  d e s ig n a tio n
fo r  a p p o in tm e n t a s  a n c illa r y  
a d m in is tr a to r  in  N e w  Y ork
a n d  p r o th o n o ta r y ’s  c er tifica te . 1 10

29 B y  c a sh  p a id  1 m o. r e n t  156 W .
73rd  S t., N . Y „ d u e  1 1 /1 ............  150 00

10

20

30
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N o v . 1 B y  c a sh  pa id  S a m u e l W . E m ery ,
e x p e n se s  in  r e  p ro b a te  o f  W ill. 131* 74 

1 B y  c a sh  p a id  L a w y e r s  A d v er ­
t i s in g  Co., a d v e r t is in g , S u rro­
g a te  c ita t io n  ................................... . 0  95

1 B y  c a sh  p a id  J o h n  P . D a y , ap ­
p r a is in g  p e r so n a l e s ta te  in
N e w  Y o r k ................ . . . . . . . . . . . . .  100 QO

29 B y  c a sh  p a id  1 m o. r e n t  156 W .
73rd S t., N . Y., d u e  12-/1.........  150 00

D ec. 3 B y  c a sh  p a id  P u b lic  L ed ger, ad­
v e r t is in g  le t te r s  ...........................  6 00

3 B y  c a sh  p a id  E v e n in g  B u lle t in ,
31 B y  c a sh  p a id  1 m o. r e n t  156 W .

a d v e r t is in g  l e t t e r s ........................  6 00
9 B y  c a sh  p a id  L e g a l In te l l i ­

g e n c er , a d v e r t is in g  l e t t e r s . . .  3 50
17 B y  ca sh  p a id  W in g a te  & Cul-

len , fo r  d e p o s it  w ith  Gomp-
tr a ile r  o f  S ta te  o f  N e w  Y ork  
in  m a tte r  o f  a s s e s sm e n t  o f  
ta x  on  p ro p er ty  o f  d e c ed en t in  
N e w  Y ork  a t  t im e  o f  h e r  d e a th  80 00

31 B y  cash, pa id  1 m o. r e n t  156 W .
73rd S t., N . Y., d u e  1 / 1 . ..........  15Q 00

1916
J a n . 12 B y  c a sh  p a id  e s ta te  o f  W m . D.

G rind rod , f lo w e r s  a t  g r a v e . . .  7 00
73rd  S t., N . Y ., d u e  2 / 1 ...............  150 00

F eb . 28 B a la n c e 'c a r r ie d  fo r w a r d .............  360,755 4.7

$381,130 66. $381,130 66

1916
F eb . 28 T o  b a la n ce  b r o u g h t forw ard ........ ...............................$360755 47

T h e  above balance is  composed o f—

11000 S o u th e rn  R w y . Co. 1 s t  C ons. M ge.
5% , d u e 1 J u l., 1 9 9 4 ............. ....................$10972 50

5000 L o w e r  M erion  T w p . S ch . D is t .  4% ,
d u e  1 J an ., 1939 ..................................  5000 00

7000 M ich ig a n  C ity  G as & E lec . Co. 1 s t  
Consol-. M ge. 5 % , d u e  1 s t  Jan .,
1937 ................ ..............................................  6650 00

5000 H a rw o o d  E le c tr ic  Co. 1 st  M ge. 5 %
d u e  1 J u l., 1938 .......... ............................  5000 00
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1000 U n io n  T r a ctio n  Co. o f  In d ia n a  G en­
e r a l M ge. 5% , d u e  1 st  J u ly , 1919 

10000 P M la . & G a rr ettfo r d  S t. R w y . M ge.
5% , d u e  1 s t  A u g u s t, 1 9 5 5 . . ...............

1000 O n ta r io  P o w er  Co, o f  N ia g a r a  F a lls  
1 st  M ge. 5% , d u e  1 st F eb ., 1943 

12000 C ly d e  S te a m sh ip  Co. 1 s t  M ge. 5% ,
d u e  1 s t  F eb ., 1931 ....................

5000 P g h ., C in., C h ic. & St. L o u is  R w y . 
Co. C on so l. M ge. 4% % , d u e 1 st
A u g ., 1963 ------- ---------- --— -----------

5000 S o u th e rn  R w y . E q u ip . T r u st 5% , d u e
15 F eb ., 1 9 2 2 ;...................... ....... ........ ..  . .

12000 K en tu c k y  T r a c tio n  & T e r m in a l Co.
1 s t  & R e f. M ge. 5% , d u e 1 9 5 1 ........

18000 P en n a . R . R .  C on so l. M ge. 5 % , d u e
1 s t  Sep t., 1919 ................................... . .

7000 K e y s to n e  C oal & C oke Co, 1 s t  & 
R e f . M ge. 6 % , d u e 1 s t  M arch, 1928  

1000 W m . C ram p &  S o n s S h ip  & E n g in e  
B ld g . Co. 1 s t  M ge. 5% , d u e  1 st
M arch, 1929" .................................. ...........

1000 L e h ig h  & N e w  E n g la n d  E qu ip . 
T r u st d u e 1 st M arch, 1920

26000 K a n sa s  C ity  S o u th e rn  R w y . 1 s t  M ge.
3% , d u e 2nd A p ril, 1950 .................

11000 P u b lic  S e r v ic e  C o rp o ra tio n  G en i.
M ge. 5 % , due. 1 s t  O ctober, 1959=.. 

4000 T erre  H a u te , In d ia n a p o lis  & E a ste r n  
T rae. Go-. 1 s t  & R e f. M ge. 5% , du e
1945- ...................................................... .........

5000 N o r th e r n  In d ia n a  G a s  & E le c tr ic  
Co. 1 s t  M ge. R ef. 5% , d u e  A pr.,
1929 ........................................................

5500 P e n n  C en tra l L ig h t  & P o w e r  Co. 1 s t  
&  R e f. M ge: 5% , d u e  1 s t  A pr.,
1950 ................ . . ........................... .............. ..

15000 S te u b e n v ille  T r a c tio n  &  L ig h t  Co, 
1 s t  M ge. 5%„ d u e  1 st  M ay, 1926 . 

3000 V ir g in ia  R w y . 1 s t  M ge. 5 % , du e
1 s t  M ay, 1962 ....... ... . .............. ............

3000 N a s h v i lle  G as & H e a t in g  Co. 1 s t  
M ge. 5% ,. d u e  1 st  M ay, 1937 — .-..  

5000 S o u th e rn  R w y . E q u ip m e n t  T r u s t
4% % , d u e  1 D ec., 1 9 1 8 .......................

500 Z o o lo g ica l S o c ie ty  o f  P h i la d a . . -------

900 00 

9000 00 

9400' 00 

10800 00

5000 00 

5050 00 

8880 00 

18450 00 

7122 50

1010* 00 

987 50 

17550 00 

9570' OO

3720 00

4250 00

5472 50 

10800 00 

2850 00 

3030 00 

4950 00
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10

20

10000 B on d  & M ortgage  o f  H a rr y  K . C um ­
m in g s , 240 T u lp eh o ck en  S t., G er­
m a n to w n , P a ................ ............. ...............

1000 B o n d  & M o rtg a g e  o f  S o u th  J e r se y  
R e a lty  Co., S to n e  H arb or, C ape
M ay, N . J ............................... . ...................

100 sh s. E lm ir a  & W illia m sp o r t  R . R .
P r e fer re d  ....................... ................... .........

200 sh s . F a r m e r s  & M ech a n ics N a tio n a l
B a n k  ................................... ..........................

140 sh s . M in e h ill  & S c h u y lk ill  H a v en  R.
R . C o.............................................................. ..

1000 sh s . N a tio n a l A u to m a tic  Co. (U n ­
c e r ta in )  ........... ..........................................

100 sh s . P en n a . Co. fo r  In s . &c.................
24 sh s . P en n a . W h se. & S a fe  D e p o s it

Co. C om m on ............................................
6 % sh s. P h ila d a . M o rtg a g e  &  T r u st  Co. 

2000 sh s . P h ila d a . B u rro w s G as L ig h t  Co. 
354 sh s . U n ite d  G as Im p ro v e m en t C o . . .  
400 sh s . P h ila d e lp h ia  Co. 6% P re fer re d

A ccru ed  in c o m e  on  a b o v e  se c u r it ie s  
to  d a te  o f  d ea th , per  s t a t e m e n t . . 

H o u seh o ld  e ffects, fu r n itu r e , s i lv e r ­
w a re, &c., a t  la te  r es id en ce , 156 
W e st 73rd S t., N e w  Y ork, in c lu d ­
in g  je w e lr y  d e p o s ite d  w ith  Corn
E x c h a n g e  N a tio n a l B a n k ...................

C ash  ....................................................................

10000 00

1000 00 

6700 00 

26600 00 

7980 00

61000 00

1920 00 
125 00

29736 00 
16000 00

3132 73

2752 75 
27393 89

$360755 47

1915

30
A ug.

IN C O M E

2 T o  C ash , 6 m o. in t . 12000 K e n tu c k y  T rac. &
T erm . 5 s ................................... .....................

T o  C ash , 6 m o. in t . 1000 P h ila . & G arrettsfo rd  
S t. R w y . 5 s ................. .................................. ..............

3 T o  C ash , 6 m o. in t . 12000 C ly d e  S te a m sh ip
Co. 5 s ................. .................... ..........................

T o C ash , 6 m o. in t. 10000 O n ta r io  P o w e r  Co.
5s . : . . . .......... ............. .....................................................

T o C ash , 6 m o. in t . 5000 P g h ., C in., C h ic. & S t. 
L o u is  4% s .......................... ................ .....................

D R

$300 00 

250 00 

300 00 

250 00

112 50
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11 T o C ash , 6 m o. in t . 5000 S o u th e rn  R w y . Co. 5s 125 00 
20 T o C ash , 6 m o . in t. 10000 M ge., 240 W . T ulpe-

h o c k e n  S t., d u e 1 8 t h . . ............ ............................... 270 00
S ep t. 1 T o C ash , 6 m o. in t. 1000 W m . C ram p & S o n s

5 s  ..................................................................... . ................  25 00
T o C ash . 6 m o. in t . 7000 K e y s to n e  C oal &

C ok e 6s  ................................................................. .........  210 00
T o  C ash, 6 m o. in t . 1000 L e h ig h  & N e w  E n g ­

la n d  4y2s ........................................................................ 22 50
T o  C ash , 6 m o. in t . 18000 P en n a . R . R . Co. 5s 450 00 

22 T o  C ash , 6 m o. in t . 1200 M ge. S to n e  H arb or,
N e w  J e r se y , d u e 8 - 1 . ...... ............. .........................  36 00

Oct. 1 T o  C ash , 6 m o. in t . 5500 P en n  C en tra l L ig h t
& P o w er , 5s .................................. .............................. 137 50

T o C ash , 6 m o. in t . 4000 T erre  H a u te , In d p ls .
& E a ste r n  5s ......................................... ........... .........  160 00

T o C ash, 2y<2% d iv . 24 sh s . P en n a . W a r eh o u s­
in g  Co. ........................................ ................ ............. . .  30 00

2 T o C ash , 6 m o. in t . 26000 K a n sa s  C ity
S o u th e rn  R w y . 3s ................... ...............................  390 00

T o C ash , 6 m o. in t . 5000 N o r th e rn  In d ia n a
G as & E le c . 5 s ....................................... ................... 125 00

T o C ash , 6 m o. in t . 11000 P u b lic  S e r v ic e  Cor­
p o ra tio n  5s ..............................................   275 00

4 T o  C ash , 6% d iv . 100 sh s. P en n a . Co. &c . . .  600 00
15 T o  C ash, 2 %  d iv ...354 sh s . U n ite d  G as Im ­

p r o v e m en t C o ...      354 00
N ov . 1 T o C ash , 6 m o. in t . 3000 N a s h v ille  G as &

H e a t in g  5 s ................. ........................... . .  - ........... .. 75 00
3 T o  C ash , 6 m o. in t . 3000 V ir g in ia  R w y . Co.

5s .................................     75 00
T o C ash , 3%  d iv . 400 sh s . P h ila d a . Co. P r e ­

fe rr ed  ............................................ .............................. .. 600 00
5 T o  C ash , 6 m o. in t . 15000 S te u b e n v ille  T rac.

& L ig h t  Co. 5 s ......................................................... 375 00
11 T o C ash , 3 y2 %  d iv . 200 sh s . F a r m e r s  & M e­

c h a n ic s  N a t io n a l B a n k  ..............................   700 00
30 T o  in te r e s t  a llo w ed  b y  A c co u n ta n t to  d a t e . .  574 79

D ec. 1 T o C ash , 6 m o. in t . 5000 S o u th e rn  R w y . Co.
4y2s ..................................... ................................. ........... 112 50

21 T o C ash , 2 y2 %  d iv . 24 sh s . P en n a . W a r eh o u s­
in g  C o.................................................................................  60 00

1916
Jan . 3 T o  C ash , 6 m o. in t . 5000 H arw ood  E le c tr ic

Co. 5 s ...............................................................................  125 00
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T o C ash, 1 %  d iv . 100 sh s . E lm ir a  & W illia m ­
sp o rt R . R ............, ..................... ^ . 158 00

T o C ash , 7 %  d iv . 100 sh s . P en n a . C o . &c.........  700 00
J a n . 4 T o  C a sh , 0  m o. in t . 11000 S o u th e rn  R w y .

Co. 5s ................................................................................ 275 00
T o C ash, 6 m o. in t .  1000 U n io n  T r a ctio n  C o.

In d ia n a  5s ..................   25 00
5 T o  C a sh , 6 m o. in t . 5000 L o w er  M erion  T w p.

4s  ......... .................................................................... .........  100 00
7 T o C ash , 6 m o. in t . 7000 M ich ig a n  G as & E lec .

Co. 5 s  ..........................  175 00
15 T o C ash , 2 %  d iv . 354 sh s . U n ite d  G as Im ­

p r o v e m en t Co. ..................................................    354 00
17 T o  C ash , 2Vs%  d iv . 140 sh s . M in e h ill  &

S c h u y lk ill  H a v en  ........................................................... 175 00
F eb . 1 T o  C ash, ê  m o. in t . 12000 K e n tu c k y  T rac. &

T erm . 5s ..................................................... . ............• 300 00
T o C a sh , 0 m o. in t .  10000 P h ila d a . & G ar-

r e tts fo r d  S t. R w y . 5 s . . . . . .......... ........................  250 00
2 T o C a sh , ê  m o. in t . 12000 C ly d e  S te a m sh ip

Co. 5 s ........................................ .....................................  300 00
T o  C ash , 0  m o. in t. 10000 O n tario  P o w e r  Co.

5s  ... ........... .................................... . . ..............................  250 00
T o C ash , 6 m o. in t . 5000 P g h ., C in ., C h ic . & S t.

L o u is  4% s .....................—  . .  — -----------------  112 50
15 T o C a sh , 0  m o. in t . 5000 S o u th e r n  R w y . C o.

5s .........................................................................  125 00

$10359 29

C R .
1915

N ov . 29 B y  C a sh  pd. r ev e n u e  s ta m p s in  
t r a n s fe r r in g  s to c k s  o f  th e  
A m e ric a n  R w y . Co. in  n a m e  o f
F lo r e n c e  M. M o b e r ly ................. .. 36

1916
F eb . 28 C o m m isio n  o n  10359.29 @  5°/o . . . .  517 96

B a la n c e  ca rr ied  fo rw a rd  . . . . . . . .  9840 97

$10359 29 $10359 29

1916
F eb . 28 T o b a la n ce  b r o u g h t fo rw a rd $9840 97
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EXHIBIT D-5.

A Supplement

To an act relating to last wills and testaments, approved 
the eighth day of April, one thousand eight hundred 
and thirty-three, providing for the time from which 
wills shall speak and take effect, for the vesting of 
lapsed or void devises of real estate in the residuary 
devisee, and for the execution of powers over real 
and personal estate by the person in whom such 
powers are vested.

When Wills to be construed to take effect.

Section i . Be it enacted, &c., That every 
will shall be construed with reference to the real 
estate and personal estate comprised in it, to 
speak and take effect as if it had been executed z 
immediately before the death of the testator, un­
less a contrary intention shall appear by the will.

Lapsed and void devises, to be included in residuary de­
vise.

Section 2. That unless a contrary intention 
shall appear by the will, such real estate or in­
terest therein as shall be comprised or intended 30 
to be comprised in any devise in such will con­
tained, which shall fail or be void by reason of 
the death of the devisee in the lifetime of the 
testator, or by reason of such devise being con­
trary to law or otherwise incapable of taking 
effect, shall be included in the residuary devise, 
if any, contained in such will.

14
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Execution of powers over real and personal estate by 
persons in whom vested.

S ection  3. That a general devise of the real 
estate of the testator or of the real estate of the 
testator in any place or in the occupation of any 
person mentioned in his will, or otherwise de­
scribed in a general manner, shall be construed 
to include any real estate, or any real estate to 
which such description shall extend, as the case 

10 may be, which he may have power to appoint in
any manner he may think proper, and shall oper­
ate as an execution of such power, unless a con­
trary intention shall appear by the will; and in 
like manner a bequest of the personal estate of 
the testator, or any bequest of the personal es­
tate of the testator, or any bequest of personal 
property described in a general manner shall be 
construed to include any personal estate, or any 
personal estate to which such description shall 

20 extend, as the case may be, which he may have
power to appoint in any manner he may think 
proper, and shall operate as an execution of such 
power, unless a contrary intention shall appear 
by the will.

’ When to take effect.

Section 4. This act shall operate upon and 
3 0  go into effect as to the wills of all persons who

shall die after the date of the act.

A pproved—The 4th day of June, A. D. 1879.
H enry M. H oyt.

L aw s oe P e n n sy e v a n ia  1879—P. L. 88.
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BURLINGTON COUNTY ORPHANS’ COURT.
In the Matter or the Estate 1

[  A ccount.
oe Paue Farnum , deceased. J

The account of The Pennsylvania Company for Insur­
ances on Lives & Granting Annuities, Trustee under the 
will of Paul Farnum, deceased, for Sarah E. Farnum 
(now Batterson), now deceased.

This accountant charges itself as follows :
Principal account.

I860
A pr. 12 W ith  s e c u r it ie s  an d  c a sh  re­

c e iv ed  fr o m  th e  e x e c u to r s  o f  
th e  E s ta te  o f  P a u l F a rn u m , de­
cea sed , c o m p o sin g  th e  $100,000 
fu n d  to  b e  h e ld  in  T r u st  
in  acco rd a n ce  w ith  th e  p r o v i­
s io n s  in  th e  W ill  o f  th e  T e s ta ­
tor , a n d  th e  in co m e  th e r e o f  
p a id  to  S a ra h  E . F a rn u m  
(n o t  B a tte r so n )  d u r in g  l if e ,  
a s  fo llo w s , v iz .:

440 sh s . M o rr is  C an a l & B a n k in g  Co.
P r e fe r r e d  S to c k ..........@ 109%

12000 M orris C an al & B a n k in g  Co. 1 st  
M ge. 6 %  C oupon B o n d s
.............................@ 89y2

12000 D e la w a r e  R . R . 6% C oupon  
B o n d s (g u a r a n te e d  b y  P h ila . 
& B a lt im o r e  R . R . C om ­
p a n y )  .......................................@ 87

C ash  ............................. ................

$48290 00 

10740 00

10440 00 
30530 00

A n d a s  fo llo w s:

20

30
$100000 00

1867
Apr. 13 T o  c a sh  P r in c ip a l 76.20 P en n a .

5%  L o a n . ...........................................
A n  In v e s tm e n t  o f  1862, M ar. 
2 8th , c o s t ............................................

$76 92

64 00
$12 92
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1875
J u ly  1 T o  ca sh  P r in c ip a l 12000 D e la ­

w a r e  R . R . 6% ................................ $12000 00
In c lu d ed  in  a b o v e  c h a r g e . . .  @ 10440 00

1876
A pr. 1 T o  c a sh  P r in c ip a l 12000 M orris

C an a l & B a n k in g  C om p an y  6s  $12000 00 
In c lu d ed  in  a b o v e  c h a r g e . . .@  10740 00

1878
J u ly  13 T o  c a sh  P r in c ip a l 14000 M ort­

i s  g a g e  o f  C h a rle s  H . S id d a l l ------ $4000 00
A n  In v e s tm e n t  o f  1876, A pr.
26th , c o s t ...................... .....................  3920 00

20 T o  c a sh  P r in c ip a l 4000 M ort­
g a g e  o f  C h a rles  H . S id d a ll, 
c o lle c te d  th r o u g h  J o h n  G.
J o h n so n , E sq ....................................  $4000 00
A n  In v e s tm e n t  o f  1876, A pr.
26th , c o s t ............................................ 3920 00

2 Q 1885
D ec. 31 T o  c a sh  P r in c ip a l 10000 B o n d  & 

M o rtg a g e  o f  J o h n  H . G old-
b e c k  .......................................................
A n  In v e s tm e n t  o f  1875, Oct. 
9th , c o s t ................................. ..............

1889
N ov . 11 T o c a sh  P r in c ip a l o f  4000 B on d  

& M o rtg a g e  o f  C h a rles  H . S id ­
d a ll ........................................................  $4000 00
A n  In v e s tm e n t  o f  1876, A pr.

80 26th , c o s t ................................. .. 3920 00

1897
M ay 6 T o c a sh  R e c e iv e d  in  s e t t le m e n t  

fo r  P o lic y  o f  In su r a n c e  N o. 
6325 U n ite d  F ir e m e n s  In su r ­
a n ce  Co., sa m e  h a v in g  b een  
c o lla te r a l w ith  m o r tg a g e  o f  
J. E . L i t t l e ..........................................

$10000 00 

9900 00

1560 00

1260 00

80 00

80 00

100 00

80 00

40 00
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1911
A pr. 11 T o  c a sh  P ro c ee d s o f  sa le  o f  

440 sh s . M orris C a n a l and  
B a n k in g  Co., P r e fer re d  S to ck , 
r e c e iv e d  a s  fo llo w s:

A p r il 11th , p ro ceed s 420 s h s . .  71400 00

$74894 50
In c lu d ed  in  a b o v e  c h a r g e . . 48290 00

N ov . 26 B y  c a sh  p a id  fo r  In v e s tm e n t  in

1867
A pr. 13 B y  c a sh  pa id  fo r  In v e s tm e n t

1875
N ov. 20 B y  c a sh  p a id  fo r  In v e s tm e n t  in  

2000 P it ts b u r g h  6% G old lo a n

1911, M ar. 9 th , P ro c ee d s o f  
20 s h s ................................................... $3494 50

26604 50 10
$129817 42

Cr.

30000 B o n d  & M o rtgage  o f  
B. P a tte r so n  a n d  G. P a tte r so n  
on  p r e m ise s  S. W . C orner  
8th  & C h es tn u t S t s ...................... $30000 00 20
R e c e iv e d  P r in c ip a l 1876, 
M arch  3 1 s t ......................................... 30000 00

300 P h ila . 6% L o a n  d u e 1882. 
R e c e iv e d  p r in c ip a l 1882, J a n ­
u a r y  5 t h ..............................................

300 75

300 00
75

in  100 P en n a . 6 %  l o a n ...............
R e c e iv e d  p r in c ip a l 1881, J a n ­
u a r y  1 9 th ............................................

$101 38

30
100 00

1 38

d u e  1879 .............................................
R e c e iv e d  p r in c ip a l 1879, Oct. 
4 th  ........................................... ..............

$2020 00

2000 00
20 00
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1876
M ar. 31 B y  ca sh  p a id  fo r  In v e s tm e n t in  

28000 P ittsb u r g h  6% G old
L o a n  d u e  1 8 8 0 ................................ $28140 00
R e ce iv ed  P r in c ip a l 1880, A p ril
5 th  .........................................................  28000 00

A pr. 8 B y  c a sh  pa id  fo r  In v e s tm e n t  in  
1700 P h ila . 6% L o a n  d u e  Jan .
1st, 1903 . ............ ............................  $1817 02
R e c e iv e d  P r in c ip a l 1902, D e-

^ cem b er  3 1 s t .......................................  1700 00
10 __________

140 00

117 02

$279 15

1878
J u ly  13 B y  c a sh  pa id  fo r  In v e s tm e n t  in  

4000 B o n d  & M o rtg a g e  o f
S a m u e l E . C av in  a t  6% ........... 4000 00
R e ce iv ed  P r in c ip a l 1881, O cto­
b er  8t h ..................................................  4000 00

20 B y  c a sh  p a id  J o h n  G. J o h n so n ,
E sq ., fe e  in  m a tte r  o f  fore- 

2 0  c lo su r e  o f  M o rtg a g e  o f  C h arles
H . S id d a l l ........................................... 40 00

1878
S ep t. 13 B y  c a sh  p a id  fo r  in v e s tm e n t  in  

3700 U n ite d  S ta te s  5%  L oan
d u e  1874 to  1 9 0 4 ................. .. 3934 96
P r in c ip a l ca lled , 1879, J u ly
2 4 th  .......................................................  3700 00

--------------------------------------  234 96

30 1879 .
S ep t. 27 B y  c a sh  p a id  e x p e n se  o f  p e t i­

t io n  an d  c e r tif ic a te  a u th o r iz ­
in g  In v e s tm e n t  in  U n ite d
S ta te s  L o a n .................................   4 13

Oct. 4 B y  c a sh  p a id  e x p e n se s  in  c o n ­
n e c t io n  w ith  c o lle c t io n  o f  
P r in c ip a l o f  2000 P ittsb u r g h
6% L o a n ............................   1 50
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17 B y  c a sh  p a id  fo r  In v e s tm e n t  
in  U n ite d  S ta te s  5 %  F u n d ed  
L o a n  o f  1881, a s  fo llo w s:
1879, J u ly  2 2 d ...............$3600 00 $3631 50

Oct. 1 7 th .............  2000 00 2015 00

$5600 00 $5646 50
1881, J u n e  22d, a b o v e  $5600  
U n ite d  S ta te s  5 %  L oan  su r ­
ren d ered  in  e x ch a n g e , r e ­
c e iv in g  in  lie u  th e r e o f  5600  
U n ite d  S ta te s  3% %  L oan.
1882, S ep t. 16th , a b o v e  $5600 ,
U n ite d  S ta te s  3% %  L oan , su r ­
r en d ered  in  e x ch a n g e , r e c e iv ­
in g  in  lie u  th e r e o f  5600 U n ite d  
S ta te s  3%  L oan .
1886, O ct. 14 th , R e ce iv ed  P r in ­
c ip a l o f  a b o v e  3%  L o a n ............  $5600 00

1880
A p r 5 B y  c a sh  pa id  e x p e n se s  in  m a tter  

o f  c o lle c t io n  o f  p r in c ip a l o f  
28000 P ittsb u r g h  6% L o a n . . .

1882
Feb. 1 B y  c a sh  p a id  fo r  In v e s tm e n t  in  

29600 P en n a . 4%  L oan  due
1912 ....................................................... $32228 48
P ro c ee d s  o f  sa le  r ec e iv e d  a s  
fo llo w s:
1891, M ay 27. $300 $350.88
1896, Jan . 4 . .  10050 11256.00  
1906, D ec. 27. 19250 20597.50

$29600 32204 38

1885

Jan. 15 B y  c a sh  p a id  fo r  In v e s tm e n t  in  
9100 P ittsb u r g h  4%  Im p ro v e­
m e n t  L o a n  d u e 1 9 1 5 ................ $9975 87
P ro c ee d s  o f  sa le , 1891, J u n e
1 st  .........................................................  9805 25

10

46 50

20 50 20

30
24 10

170 62
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1887
F eb .

1890
F eb .

10

20

B y  c a sh  p a id  fo r  In v e s tm e n t  in  
5000 B on d  & M o rtg a g e  on  
p r e m ise s  204-6 F r a n k sto w n  
A v e n u e , P it tsb u r g h , fo r  5
y e a r s  @ 4 ^ % , ...............................

B y  c a sh  p a id  fo r  In v e s tm e n t in  
4500 B on d  & M o rtg a g e  o f  R . 
C. W are, W a y n e , D e la w a re  
C ou n ty , Penna.,, fo r  3 y e a r s
@ 5%  ..................................................
R e ce iv ed  P r in c ip a l on A c co u n t  
a s  fo llo w s , v iz .:
1896, A u g. 1 s t . . . . .  $500 00
1899, J u n e  1 9 t h . . . .  500 00
1913, D ec. 1 5 th ___  3500 00

1891  
J u n e  1

$5000 00

4500 00

4500 00

B y  c a sh  pa id  fo r  In v e s tm e n t  in  
10000 R o b ert H . C o lem an
5% %  b o n d s ..................................... $10000 00
R e c e iv e d  P r in c ip a l 1896,
M arch  3 r d .........................................  10000 00

1892
Oct. 17 B y  c a sh  pa id  fo r  In v e s te n t  in  

100 P h ila . 3%  S e r ia l L o a n  due
1902 ....................................................... $100 50
R e ce iv ed  P r in c ip a l 1902, D e­
cem b er  3 1 st ..................................... 100 00

1895
Sep t. 28 B y  c a sh  p a id  fo r  In v e s tm e n t  in  

o n  10000 P ittsb u r g h  4%  B r id g e
L o a n  d u e 1 9 1 6 ........... .....................  $11119 00

1896
M ar. 14 B y  ca sh  pa id  fo r  In v e s tm e n t  in  

2000 P ittsb u r g h  4%  B r id g e
L oan  d u e  1 9 0 1 ................................ $2061 20
R e c e iv e d  P r in c ip a l 1901, M ay
3rd .........................................................  2000 00

50

61 20
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D ec. 10 B y  c a sh  p a id  fo r  In v e s tm e n t in  
2000 A lle g h e n y  C ity  4%
S ch o o l D is tr ic t  L o a n  d u e 1908 $2038 32
R e ce iv ed  P r in c ip a l 1908, D e ­
cem b er  3 r d .......... ............................  2000 00

--------------------- - 38 32

1896
D ec. 21 B y  c a sh  p a id  fo r  In v e s tm e n t  in  

6000 B o n d  a n d  M o rtg a g e  o f  J.
L. M a rsh a ll on  p r e m ise s  212 
G ran t A v e ., P it tsb u r g h , fo r  5
y e a r s  @ 5 % ....................................... $6000 00 1 0
R e c e iv e d  P r in c ip a l, 1899, D e ­
cem b er  1 8 th .............................................  6000 00

1897
J u ly  27 B y  c a sh  p a id  fo r  In v e s tm e n t in  

500 P h ila . 3y2 %  L oan  d u e  3 1 st
D ec. 1 9 1 4 .............................................  $520 00
R e c e iv e d  P r in c ip a l 1914, D e­
cem b er  31 st ..................................... 500 00

---------------  20 00

1899 ^
D ec. 27 B y  c a sh  p a id  N o ta r y  fe e s—  

a c k n o w le d g m e n t to  P o w e r  of  
A tto r n e y  to  s a t i s fy  P ittsb u r g h
M o rtg a g e  ................................ . .  75

1900
J u n e  30 B y  c a sh  p a id  fo r  In v e s tm e n t in  

6800 P h ila . 3%  W a te r  L oan  
d u e  1 9 3 0 ..............................................  $6921 78

1902
Oct. 21 B y  c a sh  p a id  for  In v e s tm e n t  in  

2000 B o n d  & M o rtg a g e  on  
p r e m ise s  326 C a th er in e  S t. for
5 y e a r s  @ 4 % % .............................  $2000 00
R e ce iv ed  P r in c ip a l, 1909, D e ­
c em b er  13 th  ....................................  2000 00

i5



E x h i b i t  D - 5 .114-
1903
F eb . 26 B y  c a sh  p a id  fo r  In v e s tm e n t  in  

1500 B o n d  & M o rtg a g e  on  
p r e m ise s  1020 E llsw o r th  St.
fo r  5 y e a r s  a t  4 y2% ..................... $1500 00
R e ce iv ed  P r in c ip a l, 1908, F eb ­
ru a r y  2 7 th  .......................................  1500 00

1906
D ec. 27 B y  c a sh  pa id  fo r  In v e s tm e n t  in  

9000 A lle g h e n y  C o u n ty  J a i l  
& C ou rt H o u se  4s d u e 1 9 2 6 . . .  $9333 00

31 B y  c a sh  pa id  fo r  In v e s tm e n t  in  
11000 A lle g h e n y  C ou n ty  J a il  &
C ou rt H o u se  4s d u e  1 9 2 6 ___  $11407 00

1908
Oct. 1 B y  c a sh  pa id  fo r  In v e s tm e n t  in  

1000 J o h n  W a n a m a k er  1 st
M o rtg a g e  5s d u e  1 9 1 3 .................  $1000 00
R e c e iv e d  P r in c ip a l, 1913, A p ril
2nd  .................................. ..................... 1000 00

1909
F eb . 11 B y  c a sh  pa id  fo r  In v e s tm e n t in

2000 P h ila . 4%  L o a n  d u e  1938. $2092 50

1910
J u n e  1 B y  ca sh  p a id  fo r  In v e s tm e n t  in  

600 P ittsb u r g h  4%  L o a n  d u e  
1915 ............... ............................... .. $600 00

A u g . 19 B y  c a sh  p a id  fo r  In v e s tm e n t  in  
2500 B o n d  & M o rtg a g e  on  
p r e m ise s  920 So. 20 th  St. for  
3 y e a r s  @ 5 4 /1 0 ...........................  $2500 00

1911
M ar. 23 B y  c a sh  p a id  fo r  In v e s tm e n t in  

3000 B on d  & M o rtg a g e  on  
p r e m ise s  1214 N o. 52nd S t. for
3 y e a r s  @  5 % ..................................  $3000 00
R e ce iv ed  P r in c ip a l, 1913, J u n e
5th  .........................................................  3000 00



A pr.
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25 B y  ca sh  p a id  fo r  In v e s tm e n t in  
13000 P ittsb u r g h  4%  L o a n  d u e
1913   $13000 00
R e ce iv ed  P r in c ip a l, 1913, M ay
1s t  ................................... ..................... 13000 00

25 B y  c a sh  p a id  fo r  In v e s tm e n t  in  
5000 S h a r p le ss  B ro s. 4% %
M o rtg a g e  ........................................... $5000 00

M ay 15 B y  c a sh  p a id  fo r  In v e s tm e n t  in  
30000 B o n d  &  M ortgage  on  
p r e m ise s  1321-5 C arson  S t ,
P it tsb u r g h  fo r  3 y e a r s  @
5 4 /1 0 %  ............................................. $30000 00
R e c e iv e d  P r in c ip a l a s  fo llo w s:
1914, M ay 9 t h .......... $20000 00
1915, M ay 1 1 th ____ 10000 00

------------------ $30000 00

J u n e  2 B y  c a sh  p a id  fo r  In v e s tm e n t in
23000 D. C. F o lw e l l  M ge. 4 ^ %  $23000 00

Oct. 24 B y  c a sh  p a id  fo r  In v e s tm e n t in  
400 P h ila . 3%  L oan  d u e 31st  
D ecem b er , 1917 ............................ $379 00

1913
A pr. 2 B y  c a sh  p a id  fo r  In v e s tm e n t  in  

1000 J o h n  W a n a m a k er  1 st  
M ge. 5%  d u e  1 9 2 3 ........................  $1000 00

M ay 20 B y  c a sh  pa id  fo r  In v e s tm e n t  in  
4000 J o h n  W a n a m a k er  1 st  
M ge. 5 %  d u e  1 9 2 3 .................... . . $4000 00

Ju n e  2 B y  c a sh  pa id  fo r  In v e s tm e n t  In  
5000 S. P . W e th e r ill  1 s t  M ge.
5%  d u e  1 9 1 8 ...................................... $5000 00

28 B y  c a sh  p a id  fo r  In v e s tm e n t in  
1000 G eorge B. W ilso n  1st
M o rtg a g e  4 y2 %  d u e  1 9 1 4 ......... $1000 00
P r in c ip a l r ec e iv e d  1915, M arch
3 1 st  ....................................................... 1000 00
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5 B y  c a sh  p a id  fo r  In v e s tm e n t in  
4000 S. W . F o s te r  5%  1 s t  
M o rtg a g e  d u e  1 9 1 8 .......................  $4000 00

28 B y  c a sh  p a id  fo r  In v e s tm e n t in  
1000 D . C. F o lw e ll  1 s t  M ort­
g a g e  4 ^ %  d u e  1 9 1 4 .....................  $1000 00

1913
J u n  28 B y  c a sh  p a id  fo r  In v e s tm e n t  in  

1000 F r a n k  B . Off 1 st  M ge.
4% % , d u e  1 9 1 4 ........................... .. $1000 00

28 B y  c a sh  pa id  N o ta r y  A c k n o w l­
e d g m e n t to  P o w e r  o f  A tto r n e y  
to  s a t i s fy  M ortgage , W a y n e , 
P e n n sy lv a n ia  ..................................

1914
J a n . 2 B y  c a sh  p a id  fo r  In v e s tm e n t

in  3500 P h ila . R a p id  T r a n s it
5% , d u e 1 9 1 9 . . ................. ..............  $3500 00
R e ce iv ed  P ro ceed s o f  sa le ,
1915, A p r il 1 5 th ............ ................... 3500 00

M ay 5 B y  c a sh  p a id  fo r  In v e s tm e n t in  
8000 p a r t o f  175,000 B on d  
& M ortgage  on  p r e m ise s  1605  
C h estn u t S t. fo r  5 y e a r s  @
5% .........................................................  $8000 00

13 B y  ca sh  p a id  fo r  In v e s tm e n t  in  
5000 A d e lp h ia  H o te l Co. 1 s t  
M ge. 5% , d u e  1 9 1 7 ......................  $5000 00

22 B y  ca sh  p a id  fo r  In v e s tm e n t in  
1000 p a r t o f  100,000 B o n d  &
M o rtg a g e  on  p r e m ise s  805- 
13 W a ln u t  S t. fo r  5 y e a r s  @
5-4/ 10% ______ ______________  $1000 00

J u n . 10 B y  c a sh  pa id  fo r  In v e s tm e n t  in  
6000 B o n d  & M ortgage  on  
p r e m ise s  2234 N o . F r o n t  S t. 
fo r  3 y e a r s  @ 5 4 /1 0 % ............... $6000 00
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R e c e iv e d  on  a c co u n t o f  P r in c i­
p a l, 1914, N ov . 2nd ......................  $4500 00

B a la n c e  r e m a i n i n g ...................... . $1500 00

1 0  B y  c a sh  p a id  fo r  In v e s tm e n t  in  
2500 p a r t o f  25000 B on d  &
M o rtg a g e  on  p r e m ise s  218 So.
F r o n t  S t. fo r  5 y e a r s  @
5-4/10%  ..............................................  $2500 00

D ec. 3 B y  c a sh  p a id  fo r  In v e s tm e n t  in
2000  J o h n  W a n a m a k er  1 st J A
M ge. 5s, d u e  1923 ........................... $2000 00

1915
M ar. 12 B y  c a sh  p a id  fo r  In v e s tm e n t in

500 P h ila . 3y2s, d u e  1 9 3 1 ____ $470 27

A pr. 15  B y  c a sh  p a id  fo r  In v e s tm e n t  in  
4500 P h ila . R a p id  T fa n s it  6s, 
d u e  1 9 2 5 . . ........................................  $4500 00

M ay 24 B y  c a sh  p a id  A c n o w le d g m e n t to  
P o w e r  o f  A tto r n e y  to  s a t is fy  
M ortgage , P it tsb u r g h , P a . . . .

J u n e  4 B y  c a sh  p a id  fo r  In v e s tm e n t  in  
8000 B o n d  & M o rtg a g e  on  
p r e m ise s  4003 M ark et S t. @
5-4 /10%  ............................................. $8,000 00

A u g. 18 B y  c a sh  p a id  N o ta r y  fe e , 
a c k n o w le d g m e n t to  a cco u n t
filed  ....................................................... 50

$943 73
IN C O M E A C C O U N T. 30

F ro m  F eb ru a ry  4th , 1914, to  w h ic h  d a te  i t  w a s  
p a id  in  fu l l  to  S a ra h  E . B a tte rso n , w h o  w a s  e n ­
t i t le d  to  th e  e n t ir e  in co m e, v i z . :

1914
F eb . 4 T o  C ash , 6 m o. in t . 1000 Geo. B . W ilso n  4 % s . . $22 50

5 T o C ash , 6 m o. in t . 5000 M ge. 204-6 F r a n k sto w n
A v e ., P it ts .,  5 t h ........................ .....................................  . 135 00



n B  E x h i b i t  D -5 .

19 T o C ash , 6 m o. in t . 2500 M ge. 920 So. 20 th  S t.,
d u e  19 th  ................................. .................. . ........................ 67 50

A pr. 2 T o  C ash , 6 m o. in t . 5000 J o h n  W a n a m a k er  5 s . . 125 00
T o  C ash , 6 m o. in t . 5000 S h a rp less  B ro s 4 ^ s  112 50

3 T o  C ash , 6 m o. int.. 20000 A lle g h e n y  Co. 4 s . .  400 00
M ay 2 T o C ash , 6 m o. in t . 10000 P ittsb u r g h  4 s ............  200 00

9 T o  C ash, 6 m o. in t . 30000 M ge. 1321-7 E . C arson
S t., P it ts .,  d u e 1 1 ............ .. ................. .........................  810 00

30 In te r e s t  a llo w ed  by A c co u n ta n t to  d a t e . . . . .  45 25
Ju n . 1 T o  C ash , 6 m o. in t . 24000 D . C. F o lw e ll  4 ^ s . .  540 00

2 T o  C ash , 6 m o. in t. 600 P ittsb u r g h  4 s . . ............ 12 00
4 T o C ash, 6 m o. in t .  1000 F r a n k  B. Off 4 % s . .  22 50

T o C ash , 6 m o. in t . 5000 S . P . W e th e r ill  5 s . .  125 00
5 T o  C ash , 6 m o. in t .  4000 S. W . F o s te r  5 s ____ 100 00

29 T o  C ash , 6 m o. in t. 7200 P h ila d e lp h ia  3 s ............  108 00
T o  C ash , 6 m o. in t . 500 P h ila d e lp h ia  3 % s____ 8 75
T o C ash , 6 m o. in t. 2000 P h ila d e lp h ia  4 s .........  40 00

30 T o  C ash , 6 m o. in t . 3500 P h ila d e lp h ia  R a p id
T r a n s it  5 s ......................................................................... . 87 50

Ju l. 3 T o C ash  90 das. in t . 5000 A delphip, H o te l 5 s . .  62 50
A u g. 4 T o  C ash , 6 m o. in t . 1000 Geo. B . W ilso n  4 % s. 22 50

5 T o C ash , 6 m o. in t . 5000 M ge. 204-6 F ra n k s-
to w n  A ve ., P it t s .,  5 th  ............................ .....................  135 00

S ep t. 21 T o  C ash , 6 m o. in t .  2500 M ge. 920 So. 20th
St., d u e 8-19 ................. .................................................... 67 50

O ct. 1 T o  C ash , 6 m o. in t . 5000 S h a r p le ss  B ro s. 4% s 112 50
2 T o C ash , 6 m o. in t . 5000 J o h n  W a n a m a k er  5s 125 00
3 T o  C ash , 6 m o. in t . 20000 A lle g h e n y  C o u n ty

4s ........................................ ................ ...................................  400 00
16 T o  C ash , 6 m o. in t . 8000 M ge. 1605 C h es tn u t

S t., d u e  15 th  ............................................................ .........  200 00
N ov . 2 T o  C ash , 6 m o. in t . 10000 P ittsb u r g h  4 s .........  200 00

T o C ash , in te r e s t  fro m  J u n e  10 th  on  6000
M ge. 2234 N o . F r o n t  S tr e e t ................................ ....... 95 85

10 T o  C ash , 6 m o. in t. 10000 M ge. 1321-7 E . Car-
so n  S t., P it t s .,  1 1 th ................................................ . 270 OO

18 T o C ash , 5 m o. 29 d as. in t . 1000 M ge. 805-13
W a ln u t S t., d u e  21 .......... .................................. ......... . 26 85

30 T o in te r e s t  a llo w ed  b y  A c c o u n ta n t to  d a te  27 56
D ec. 1 T o  C ash , 6 m o. in t . 24000 D. C. F o lw e ll  5 s ____ 600 00

T o  C ash , 6 m o. in t . 600 P ittsb u r g h  4 s .................  12 00
T o  C ash , 6 m o. in t . 1000 F r a n k  B . Off 5 s ____  25 00

2 T o  C ash, 6 m o. in t . 5000 S. P . W e th e r ill  5 s . .  125 00
3 T o  C ash , 6 m o. in t . 4000 S. W . F o s te r  5 s ____  100 00

28 T o  C ash , 6 m o. in t . 7200 P h ila d e lp h ia  3 s . . .  s 108 00
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T o C ash , 6 m o. in t . 500 P h ila d e lp h ia  3 % s____ 8 75
T o C ash , 6 m o. in t . 2000 P h ila d e lp h ia  4 s .......... 40 00

1915
J an . 4 T o  C ash , 6 m o. in t . 5000 A d e lp h ia  H o te l 5 s . 125 00

7 T o C ash , 6 m o. in t . 3500 P h ila d e lp h ia  R ap id
T r a n s it  5 s  ................. .......... ...................................... .... .. 87 50

F eb . 1 T o  C ash , 6 m o. in t . 1000 G eo. B . W ilso n  5 s . . 25 00
4 T o C ash , 6 m o. in t . 5000 M ge. 204-6 F ra n k s-

to w n  A v e ., P it t s .,  5 t h ............ .............................. .. 135 00
M ar. 8 T o C ash , 3 m o. 28 das. in t . 2500 M ge. 218 S.

F r o n t  S t., d u e  8t h ................. ........................................ 44 25
17 T o  C ash , 6 m o. in t . 2500 M ge. 920 S. 2 0 th  S t.,

d u e  2-19 ..................................... .......................... .............. 67 50 1 0
31 T o  C ash , accd  in t . from  F eb . 1 s t  on  1000 Geo.

B . W ilso n  5 s ................. ...............................    8 05
A pr. 1 T o  C ash , 6 m o. in t . 5000 S h a rp less  B ros. 4 ^ s .  112 50

3 T o  C ash , 6 m o. in t . 5000 J oh n  W a n a m a k er  5s 125 00
T o C ash , 6 m o. in t . 2000 J o h n  W a n a m a k er  5s 50 00

5 T o C ash , 6 m o. in t . 20000 A lle g h e n y  C ou n ty
4s ...................    400 00

15 T o C ash, 6 m o. in t .  8000 M ge. 1605 C h estn u t
St., d u e  1 5 t h ........................ .............................................  200 00

T o  accd  in t . fro m  12-29-14 o n  3500 P h ila d e l­
p h ia  R a p id  T r a n s it  5s .......... ...................................  52 01

M ay 4 T o  C ash , 6 m b. in t . 10000 P ittsb u r g h  4 s ............  200 00 20
11 T o C ash , 6 m o. in t . 10000 M ge. 1321-7 E . C arson

St., P it t s .,  1 s t ................................................................. 270 00
20 T o C ash , 6 m o. in t. 1000 M ge. 805-13 W a ln u t

St., d u e 2 1 st ...................    27 00
31 T o  in te r e s t  a llo w ed  b y  A c co u n ta n t to  d a te ___  42 70

Jun . 2 T o  C ash , 6 m o. in t .  24000 D . C. F o lw e ll  5 s . .  600 00
T o  C ash , 6 m o. in t . 600 P h ila d e lp h ia  4 s ............  12 00

3 T o  C ash , 6 m o. in t . 1000 F r a n k  B . Off 5 s . . . .  25 00
T o C ash , 6 m o. in t . 5000 S. P . W e th e r ill  5 s . .  125 00

5 T o  C ash , 6 m o. in t . 4000 S. W . F o s te r  5 s ____  100 00
29 T o C hsh, 6 m o. in t . 7200 P h ila d e lp h ia  3 s ____  108 00

T o  C ash , 6 m o. in t . 500 P h ila d e lp h ia  3 % s . . . .  8 75 30
T o C ash , 6 m o. in t . 2000 P h ila d e lp h ia  4 s . . . . .  40 00

Jul. 2 T o C ash , 6 m o. in t . 5000 A d e lp h ia  H o te l 5 s . .  125 00
A ug. 6 T o  C ash , 6 m o. in t . 5000 M ge. 204-6 F ra n k s-

to w n  A ve ., P it t s .,  5 th  ................................................  135 00
18 T o  C ash , fro m  p r in c ip a l a cco u n t r e fu n d in g

a m o u n t r ec e iv e d  fro m  In co m e 1867, A p ril
13th , to  a d ju st  th e  a c c o u n ts ............................. 24 21

$8999 98
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1000 F r a n k  B . Off 1 s t  M ge. 4 ^ s ................................................  1000 00
5000 A d e lp h ia  H o te l Co. 1 st  M ge. 5s, d u e 1 9 1 7 ............  5000 00
2000 J o h n  W a n a m a k er  1 st M ge. 5s, d u e 1 9 2 3 ............ . .  2000 00

500 P h ila . 3!/2% L oan , d u e 1 s t  J u ly , 1 9 3 1 . . . ............... 470 27
4500 P h ila . R a p id  T r a n s it  Co. M ge. 6 s ....... .......................  4500 00
5000 B o n d  & M o rtg a g e  204-6 F r a n k sto w n  A ve.,

P g h . @  5 -4 /10%  .......... ........................................ .........  5000 00
2500 M o rtg a g e , 920 So. 20 th  S t. @  5 -4 /1 0 % ------1 . ____  2500 00
8000 P a r t  o f  M ortgage , 1605 C h estn u t S t. @  5 % .......... 8000 00
1000 P a r t o f  M ortgage, 805-13 W a ln u t  S t. @ 5-4/10%  1000 00
1500 P a r t  o f  M ortgage , 2234 N . F r o n t S t. @ 5-4/10%  1500 00
2500 P a r t o f  M ortgage , 218 S. F r o n t  S t. @ 5-4/10%  2500 00
8000 M ortgage , 4003 M ark et S t. @ 5 -4 /1 0 % ............ 8000 00

C a s h ................................... ............................................................. 2551 14

$128873 69
SUM M ARY.

A m o u n t o f  p r in c ip a l r e c e iv e d . . .$129,817 42 
A m o u n t o f  p r in c ip a l d isb u r se d .. 943 73

V ic e  P re s id e n t.

A m ou n t o f in co m e  r e c e iv e d ..........  $8,999 98
A m o u n t o f  in c o m e  d i s b u r s e d . . . .  5,989 84

F ro m  w h ic h  A c co u n ta n t p r a y s  a llo w a n c e  
fo r  d isb u r se m e n ts  m ad e  a s  fo llo w s:

T r u ste e ’s  c o m m iss io n  :
5% on  $8,999.98 In co m e  

% on  $129,817.42 P r in .

P ro c to r ’s  fe e :
S u rr o g a te ’s  fe e  on  a c co u n tin g , r ec o rd in g  

r e le a se s
A m o u n t le f t  in  h a n d s  o f T r u ste e  to  co v er  

e s t im a te d  c o st  o f  f ilin g  su p p le m en ta l  
acco u n t, sh o w in g  d is tr ib u tio n  o f  b a la n ce

B a la n c e  in  h a n d s o f  a c c o u n ta n t fo r  d is-

The Pennsylvania Company 
fo r  In su r a n c e s  on L iv e s  an d  G ra n tin g  A n n u it ie s

J ay Gates,
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State oe Pennsylvania, )y gg ,
County oe Philadeephia. J

Jay Gates, being duly sworn, according to law, on his 
oath says, that he is Vice President of The Pennsylvania 
Company for Insurance on Lives & Granting- Annuities, a 
corporation organized under the laws of the State of Penn­
sylvania, Trustee named in the foregoing account; that 
deponent has knowledge of the facts and statements there­
in set forth; that the foregoing account is in all things 

IQ just and true both as to the charge and discharge thereof, 
according to the best of his knowledge and belief.
Sworn and subscribed before me this ) T p 

11 th day of December, A. D. 1915. j *̂AY ATI'S‘ 
Harry Bower,

Notary Public.
Commission expires Jan. 28, 1917.

I am not a stockholder, director or officer 
of the within mentioned corporation.

20
Prothonotary’s certificate attached and revenue stamp 

cancelled.

3 0
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Submitted, July 15, 1916. Decided, July 27, 1916.

IN CHANCERY OF NEW JERSEY.

B et w e en

J. Edward Farnum and 
George L. Farnum , Ad­
ministrators, &c.,

Complainants,
AND

T he Pennsylvania Com­
pany eor Insurance on 
Lives and Granting A n­
nuities, ET ALS.,

Defendants.

For the Complainants:
Messrs. McD ermott & E nright.

For the Defendants:
Messrs. Gray & A rcher and Mr. N elson B. 

Gaskill.

Backes, V. C.:
This is a bill for an accounting. Paul Farnum, domi­

ciled in Burlington County, died in 1859, leaving a last 
will and testament executed in 1856, and admitted to 3 0  
probate, in and by which he bequeathed:

“In addition to the House and lot of land in Arch 
Street, Philadelphia, in the hands of a trustee for 
the use of my Daughter Sarah E. Farnum, I give 
and bequeath unto the Pennsylvania Company for 
Insurance on Lives and Granting Auunities, lo-

10

Conclusions.
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cated in the City of Philadelphia, Pa., one hun­
dred thousand dollars in bonds or stocks, my said 
daughter’s choice of such as I may die possesed, 
(Except Bank Stock which I divide between my 
sons) in trust Nevertheless for the use of my said 
Daughter Sarah E. Farnum, the interest or divi­
dends ariseing therefrom to be paid by said Com­
pany to the sole order of my said daughter semi­
annually during the term of her natural life, and 
not be liable for the debts nor affected by the ex- 

10 travagance or misfortunes of any husband she may 
Marry. And at the death of my said Daughter the 
principal sum  and such interest as may have ac­
cumulated and not paid, my mind and will is, and 
I direct said Company or trustees to pay over to 
such person or persons as my said Daughter by 
any instrument of writing in the nature of a Will 
executed under her hand and seal in the presence 
of two or more subscribing witnesses shall direct, 
limit and appoint, or designate My will and design 

20  is that the House and lot in Arch Street shall pass 
in like manner to such person or persons as she 
may designate, (Provided however that I give the 
said Company my said trustee to Change any of 
the securities deposited with them whenever they 
may think proper during the life time of my afore­
said Daughter.”

The administrators c. t. a. of Paul Farnum, deceased, 
claim that Sarah E. Farnum failed to exercise the power 

~~ of appointment conferred upon her and filed this bill to 
recover the trust fund.

Sarah E. Farnum married one Batterson, in 1866, 
and from that time on was a resident of Philadelphia, 
Pa. She died June 27, 1915, leaving a last will and tes­
tament supplemented by two codicils, which were duly 
admitted to probate by the Register of Wills of Phila­
delphia County. The will bears date February 2, 1912,
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the first codicil April 23, 1913, and the second, October 
15, 1914. By the 73rd item of the will, she bequeathed 
as follows :

“One-half of all the rest, residue and remainder 
of my estate, real, personal and mixed, including 
that over which I have or may have a power of 
appointment, I give, devise and bequeath to (nam­
ing beneficiary) and the remaining one-half of said 
rest, residue and remainder I give, devise and be­
queath to the following-named societies, persons, 10 
institutions and corporations in the proportions 
mentioned, viz. (naming beneficiaries.)”

By the twelfth item of the first codicil she substituted 
some of the residuary beneficiaries. The ninth para­
graph of the second codicil reads as follows:

“9. I hereby revoke all the provisions of Item 
Seventy-three in my said will and all the bequests 
therein contained and I also revoke all the pro- 20 
visions of Item Twelve in said first codicil to my 
said will and all the bequests therein contained.”

The remaining pertinent items of the second codicil 
are as follows :

“13. Out of the rest, residue and remainder of 
my estate, I give and bequeath unto (naming bene­
ficiaries and amounts).”

“14. I give and bequeath one-fourth of said rest, 
residue and remainder of my estate unto (naming 30 
beneficiary).”

“15. I give and bequeath one-fourth of said rest, 
residue and remainder of my estate unto (naming 
beneficiary).”

“17. Out of said residue and remainder of my 
estate I give and bequeath unto (naming benefici­
aries and amounts).”
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“18. All the rest, residue and remainder of my 
estate remaining, I give, bequeath and devise un­
to Miss Florence M. Moberly, who lives with me, 
absolutely.”

Mrs. Batterson died possessed of personal property 
in her own right inventoried at $381,130.66. By her 
will she made absolute bequests aggregating $339,250. 
By her first codicil she increased the legacies $11,500; 
and as her will stood after the execution of the second 
codicil and at the time of her death, the absolute be­
quests amounted to $295,850, and bequests for life of 
$60,000 with reverter to the residue, amounting in the 
whole to $355,850. Inheritance tax and costs of ad­
ministration deducted may leave the personal assets a 
shade short to meet, presently, the legacies, but upon 
the termination of the life-interest legacies there will be 
a substantial balance to be divided under the residuary 
clauses. To this balance is to be added the house re­
ferred to in Paul Farnum’s will. There it is implied 

2Q that this house was held in trust for Sarah E. Farnum. 
According to the statement contained in the brief of 
counsel, it was in fact held by her in fee. There is no 
proof of this, but as counsel have exchanged briefs, and 
there is no denial, it will be assumed to be an admitted 
fact.

The question presented for decision is, does the will of 
Mrs. Batterson execute the power? It is argued by de­
fendant’s counsel that inasmuch as Mrs. Batterson was 
domiciled in Pennsylvania and because the trust fund is 

30 in, and the trustee is a corporation of, that Common­
wealth, the point at issue ought to be decided according 
to the laws of the State, where the statute directs that a 
general bequest should be construed to include personal 
property, of which the testator had power to appoint gene­
rally, and to operate as an execution of such power, unless 
the contrary intention appeared by the will (P. L. 1879, 
p. 88). The donor, at the time of the creation of the



C o n c l u s i o n s . 127

power, was a resident of New Jersey. So was the donee. 
The power was created and exists by virtue of the laws of 
this State, and it is settled law that the exercise of powers 
conferred by will is controlled by the laws of the testator’s 
domicile, both as to the execution of the power and the 
interpretation of it. Rosenbaum vs. Garrett, 57 N. J. Bq., 
186; Bingham’s Appeal, 64 Pa. St., 345; Sewall vs. Wil- 
mer, 132 Mass., 131; Tudor vs. Vail, 795 Mass., 18; Cot- 
ting vs. De Sartiges, 17 R. I., 668; 16 L. R. A ., 367; Lane 
vs. Lane, 64 L. R . A ., 849; In  re Philbrick, 209 N . Y ., 
5<?5; Prince De Bearn vs. Winans, h i  Bd., 434; Rhode 
Island Hospital Trust Co. vs. Dunnell, 83 Atl., 838. The 
selection of a foreign trustee and possession of the fund 
outside of the State, does not affect the rule, for the reason 
that the property belongs to the estate of a testator 
domiciled here, and is to be administered according to our 
law’s, under the supervision of our courts, to which the 
trustee is amenable.

Whether Mrs. Batterson executed the power in the 
manner prescribed depends upon her intention to exer- 2q 
cise it, which intention, in some form of expression, must 
be found in her will. The intention to execute a power 
must always appear in its execution, either by express 
terms or recitals or by necessary implication. A refer­
ence to the instrument by which the power is given is 
indeed not necessary to demonstrate the intention to exe­
cute such a power, but it must appear from the will that 
the intention existed. It need not appear by express 
terms or recitals in the instrument; it is sufficient if the- 
act shows that the donee had in view the subject of the 30 
power. (M eeker vs. Breintnall, 38 N . J. Bq., 34S-) If 
the quest were to be confined to an inspection and con­
sideration of the will and codicils, there would be no dif­
ficulty in reaching the conclusion that they evince no in­
tention to dispose of the property, the subject of the 
power. No allusion whatever is made in the many items 
of the will and codicils to the fund or the testatrix’s con-
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10

trol over it. By each of the items- a specified sum of 
money is bequeathed, referable prima facie to her own 
private fortune, and by the residuary clauses “the rest, 
residue and remainder of my estate” is disposed of. A 
general devise or bequest by the donee of a power in 
which the testator refers to the property devised or be­
queathed as his property, has been repeatedly held not to 
be an exercise of the power. Wooster vs. Cooper, 39 N . 
/. Bq., 204; M eeker vs. Breintnall, supra; Ackerman vs. 
Ackerman, 81 N . J. Bq., 4 3 7 ;  Lee vs. Simpson, 134 U.
S., 372; Patterson vs. Wilson, 64  M d., 193.

At the hearing the defendants were given the widest 
latitude to prove intention. All of the testimony, aside 
from that which shows the condition of the testatrix’s 
estate and of the Trust Fund—the actual conditions as 
distinguished from what she thought they were from rep­
resentations made to her—was clearly inadmissible, and 
will be disregarded. This testimony is to the effect that 
just before she made her will Mrs. Batterson inquired of 

2q Mr. Gates, an official of the Trustee (the Trustee was 
also her attorney in fact, managing her private estate), 
what property she had individually and what the Trust 
Fund amounted to, and was informed that the former 
amounted to about $290,000 and the latter over $100,- 
000, and that if the two funds were taken as one estate 
there would be ample funds to pay all the legacies which 
she had provided for-and the expenses of the administra­
tion, Executors’ fees, &c., leaving a residuary estate. 
Before executing the first codicil she again interviewed 

3 0  Mr. Gates and inquired whether there was sufficient in 
both estates to pay all the legacies provided for, saying 
that she wished to combine the two estates in the gift 
made under her will, and to include not only that which 
she owned in her own right but that over which she had 
power of appointment under her father’s will. While 
this evidence was illegal, it was not harmful, because the 
sentiment is reflected by the will. The second codicil was
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made in Portsmouth, New Hampshire. It was drawn 
by one Emery, a member of the Bar of that State, who 
testified that he had three or four interviews with Mrs. 
Batterson, and that at the second one she told him that 
her property, as nearly a,s she could find out, amounted 
to $400,000, of which $300,000 was her own and over 
$100,000 of which she had a power of disposal at her 
death from her father. She further told him, he'says, 
that other young men were interested in that fund and 
would like to receive it; that they were her nephews arid 
that they had already had money which they had wasted. 
He says that she instructed him to draw the codicil so 
that all of her property, both the property which she had 
of her own and the Trust Fund, would be included in the 
disposition of her estate, so that there would be a sub­
stantial residue and particularly for Miss Moberly. He 
further testified that upon submitting the draft of the 
codicil for execution she repeated her statement that the 
Trust Fund should not, under any circumstances, go to 
the people she had mentioned, and after reading it she 
asked him if what he had drawn included her own prop­
erty and the Trust Fund, which he says he answered in 
the affirmative. The document was forwarded to the 
Trustee for safe-keeping, and in May following, shortly 
before her death, Mrs. Batterson again asked Mr. Gates 
if she had sufficient estate, both in her own right and that 
over which she had power of appointment by her father’s 
will, to provide for the payment of all legacies, and was 
told that she had, unless she had very materially increas­
ed the legacies, which she said she had not. Mr. Gates 
got his information of the standing of both estates from 
the books of the company, and told her that there were 
$100,000 and upwards of the Famum fund and of her 
own estate about $300,000, and that there would be a 
surplus pf from $75,000 to $iop,ooo after payment of all 
specific legacies, costs of administration, taxes, &c. Mrs. 
Batterson also told him that she h^d made provision for 

17

10

20

30
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the distribution of her residuary estate and that she was 
anxious that those she had named as residuary legatees 
should receive some share of her estate. Now, it may 
have been Mrs. Batterson’s intention to execute the power 
and it may have been her understanding that she had 
done so, but it is not our privilege to go beyond her tes­
tament for demonstrations. Parol evidence of a testa­
tor’s declarations, or of representations made to him, 
tending to show his meaning and intention or understand­
ing of his will, different from its legal significance and 
effect, has been uniformly rejected by the courts as in­
competent. By law, wills must be in writing, signed and 
published by the testator in the presence of witnesses ; 
and it would be inconsistent with that law to permit parol 
proof to be introduced to contradict, add to, or explain 
their contents. The principle requires an inflexible ad­
herence to it, even if the consequence should be a partial, 
or even total, failure of the testator’s intention. The 
formalities so carefully provided would be of no value; 

o/\ the statute itself would be virtually repealed, if when 
the written instrument is supposed not to express the 
clear intention of the testator, the deficiency may be sup­
plied and its mistakes corrected by extrinsic evidence. 
No principle connected with the law of wills is more firm­
ly established or more familiar in its application than 
this; and it seems to have been acted upon by judges, of 
early and of later times as well, with a cordiality and 
steadiness which shows how entirely it coincided with 
their own views. A firm adherence to the rule is neces- 

oA sary to avoid the consequences of misapprehension of the 
witness, and the danger of offering temptation to per­
jury. Nevius vs. Martin, 30 N. J. L., 405. See also 
Cleveland vs. Havens, 13 H. J. B q., 101, Heater vs. 
Hockenbery, 14 N. J. B q., I59'> Leigh vs. Sqvidge, 14 
N J. B q ., 124; Burnet vs. Burnet, 30 N. J. B q., 595>' 
Griscom vs. Bvens, 40 N. J. L., 402; Archer vs. Morris, 
61 N. J. B q ., 152; Zdbriskie vs. Huyler, 62 N. J. B q.,
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697; Affd.  64 N.  J. Bq., 794; H amm el vs. Barrett, 79 N .
J. Bq., 96; Vrooman vs. Virgil, 81 N . J. Bq., 301:

Just a few words as to the testimony of Mr. Emery, the 
Portsmouth lawyer. If it were competent it would be 
risky to rely upon it. When he drew the second codicil 
he says he knew that Mrs. Batterson had authority to ap­
point her father’s estate, and that his instructions were 
to make the appointment. He had before him her will 
in which the power was clearly exercised, and it is diffi­
cult to understand why, if the testatrix’s intention in this 
respect had not changed, the words of appointment were 
not repeated. His explanation for omitting them was 
that he found in the American and English Encyclopedia 
a reference stating what the law of Pennsylvania was re­
lating to the exercise of the powers, and he perhaps re­
garded the formula of fhe will as useless surplusage. No 
reflection upon his veracity is meant, but it is incompre­
hensible why he should have gambled with his client’s 
interests and why he should have banked upon his very 
meagre knowledge of the laws of a foreign State to ac- 2q 
complish that which a few plain words would have ex­
pressed. The credibility of this testimony is not under 
consideration, and it is adverted to only to emphasize the 
wisdom of the rule which requires its exclusion.

The general residuary bequests are of “my estate.” 
This, in the absence of some controlling incident, is to be 
regarded as relating to the testatrix’s own property, and 
if the general bequests stood alone in the will, the terms 
used would permit of no explanatory proof that they 
were meant to include her father’s estate. Griscom vs. 3Q 
Bvans, supra; 2 Jarman on Wills, 273. Nor, can any­
thing be gleaned from the numerous special bequests indi­
cating that the testatrix had the appointment in mind and 
from which could be inferred that she intended to pass the 
subject of the power by the residuary clauses, as in Blagge 
vs. Miles, 1 Story, 426; W hite vs. Hicks, 33 N . Y ., 383; 
M unson vs. Berdan, 33 N . J. Bq., 376.
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It remains to be considered whether, upon a comparison 
of the amount of the estate of the testatrix with the sum 
total of the money bequests, an intention to exercise the 
power must necessarily be inferred. For this purpose, ex­
trinsic evidence of the testator’s circumstances, at the time 
of the making of the will is admissible. M a ssa k e r  v s .  
M a ssa k er , i j  N .  J. B q., 2 6 4 ;  G risco m  v s . E v e n s , su p ra ;  

B u rn e t v s . B u rn e t, su p ra ; W h ite  v s . H ic k s , su p ra ; H u tto n  
v s . B en k a rd , 9 2  N .  Y . ,  2 9 5 .  The burden is upon the party 
claiming under the power, and the proof must be such as 
to clearly raise the presumption to the exclusion of all 
other rational inferences. At the time of the making of 
the second codicil, and that time is all important, the per­
sonal assets of the testatrix exceeded by $25,000 the 
amount necessary to satisfy all of the legacies. This, it 
is true, is based upon an inventory of the estate made 
eleven months afterwards; but if there was any material 
change during that period, it was for the defendants to 
show. Payment of collateral inheritance tax and other 
necessary disbursements reduced the estate to $360,755, 
and administration expenses will further deplete to the 
extent of some $20,000. Counsel, in his claim that there 
would be a deficiency of about $15,000, and nothing left 
to pass under the residuary bequests, overlooked the fact 
that the income during the year of administration will 
equal the costs of administration. He also failed to in­
clude in his calculation the value of the Philadelphia house 
and did not take into consideration $60,000 remainder 
money, all 6f which will contribute to the residue and 

«¡0 eventually pass to the general legatees. This state of af­
fairs manifestly precluded the one and only inference upon 
which the claim of the defendants in this respect is predi­
cated. And even if it were conceded that a trifling defi­
ciency existed, such an inference would not be imperative 
and it would be straining judicial limitations to raise from 
this circumstance alone a positive legal presumption of 
the execution of the power. The predicament, if it exists,
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and upon which the defendants rest their principal argu­
ment, sprung up in a measure postm ortem , and it is reas­
onable to assume that it was not foreseen. Taking into 
consideration all of the admissible circumstances sur­
rounding the execution of the second codicil, it certainly 
cannot be said that Mrs. Batterson contemplated that at 
the time of her death her large and growing estate would 
not equal her bounties. The fact that it did and exceeded 
them, is proof to the contrary. There is no evidence to 
show how old she was or her condition of health and al­
though it appears that she died shortly after the execution 10 
of the last codicil, there is nothing in the case from which 
it can be assumed that she anticipated an early demise. In 
Bingham’s Appeal, supra, cited on the briefs of both 
counsel, Judge Agnew says: “The mere fact that the 
bequests in a will exceed the testator’s estate cannot draw 
after it an intention to execute the power. The excess 
may arise from a mistaken estimate, or from changes in 
the testator s property—a mistake common to that 
numerous class who keep no accounts, or imperfect ones 
of their affairs. The evidence of this is the common 2 0  
occurrence of the abatement of legacies. In the present 
case, Alexander Baring Bingham had a large estate of 
his own, too large to make the inference clear that he 
must have intended to execute the power contained in the 
will of William Bingham. * * * It is possible, but not 
certain, that he intended an execution of the power. It 
must, not be forgotten, when handling such a question, 
that we are dealing with the property of another, and not 
with that of the donee of the power. In the donee it is to 
but a trust, and those interested in the estate'of William 
Bingham have a right to know that the will of their testa­
tor has been actually executed as he intended by the donee 
of his power. Hence, they are entitled to certainties, not 
mere conjectures or possibilities.” And in C atting vs.

eSartiges, supra, it is said: “The fact that at the time 
of his (the testator’s) death his estate was somewhat less
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than his bequests is not significant; for evidently he was 
not a close financier, and gave little heed to the deprecia­
tion of his estate. The deficiency, however, is not so 
marked as to raise a presumption in favor of the execu­
tion of the power, even if we could properly look to that 
fact for that purpose.”

Kent in his Commentaries, Vol. 4, p. 335, lays down 
the rule, which may be found in almost all of the cases 
on this’topic, that “If the will be made without any 
reference to the power, it operates as an appointment 

10 under the power, provided it cannot have operation 
without the power. The intent must be so clear that 
no other reasonable intent can be imputed to the will; 
and if the will does not refer to a power, or the subject 
of it, and if the words of the will may be satisfied without 
supposing an intention to execute the power, then, un­
less the intent to execute the power be clearly expressed, 
it is no execution of it.”

A prominent index of intention is to be found in the 
fact that the testatrix, by her codicil, deliberately re- 

20 voked the execution of the power which she had pre­
viously on three different occasions exercised. This 
naturally leaves the impression that her own estate be­
ing sufficient to meet the demands of her will, she in­
tended to withhold the appointment and to allow the 
Trust Fund to devolve under her father’s will. The 
correctness of this deduction, of course, is not essen­
tial to this decision, for in whatever aspect the act be 
viewed, it is at least to be regarded as neutralizing any 
inference in opposition. A .similar situation was ap- 

3 0  proached and treated from another, and perhaps the 
correct angle in W ilkins vs. Pryer, 55 L. J. Chan., 598. 
There the testatrix exercised a power of appointment 
and in subsequent wills, without referring to the ap­
pointed property by a general clause, revoked all for­
mer wills and testamentary disposition which was held 
to revoke the appointment. In dealing with the sub­
ject, the Court said: “I should have thought that it was
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impossible for the Court to come to any other con­
clusion, because it would have to be arrived at upon 
the merest possible speculation; and how, as I have 
asked more than once during the argument, can the 
Court know that it was not the deliberate intention of 
the testatrix to revoke the testamentary appointment 
of 1866 and to allow the estate to devolve as in default 
of appointment under the settlement of 1834? If I can­
not tell, it is obvious that if I were to hold that the 
words which prima facie are quite sufficient to revoke the 
testamentary appointment did not have that operation, I 10 
could only arrive at that result by speculating as to what 
was the intention of the testatrix, and such a speculation 
might lead the Court into complete error. It: may 
have been the intention of the testatrix to allow the 
property to devolve under the trust in default of ap­
pointment, and if I were to hold that the words of re­
vocation, which may have been designedly inserted for 
that very purpose, are not to have any operation, I 
might be defeating instead of carrying out her inten­
tion.” 20

My conclusion, from the foregoing observations, is 
that the power of appointment was not exercised and that 
the Trust Fund falls into the residue of the estate of Paul 
Farnum. A decree will be advised directing the trustee to 
account and to pay over the property to the complain­
ants.

30
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(Filed July n ,  1917.)

IN  C H A N C ER Y  O F N E W  JER SEY .

J. E dward F a r n u m  and George L. F a r n u m  1 
as Administrators de bonis non with Will 
annexed of P a u l  F a r n u m , deceased ; J. E d­
w ard F a r n u m  and George L. F a r n u m , 
as Administrators de bonis non with Will 
annexed of Jam es E dward F a r n u m , de- 
ceased, and as Administrators de bonis non 

~ of George W. F a r n u m , deceased,
Complainants,

vs.

20

30

T h e  P e n n sy l v a n ia  Co m pa n y  eor I n su r ­
a n c e  on  L ives a n d  Gr a n t in g  A n n u it ie s , 
as Trustees of the Trust Fund of $100,000 
with appreciation and accumulations there­
on, under the trust created under the last 
Will and Testament of P a u l  F a r n u m , de­
ceased ; T h e  P e n n sy l v a n ia  Co m pa n y  eor 
I n su r a n c e  on  L ives a n d  Gr a n t in g  A n ­
n u it ie s , as Executor and Trustee under the ' 
last Will and Testament and Codicils thereto 
of S arah  E . ( F a r n u m ) B atterson , de­
ceased; B essie  PENTREATH; M ary M ay­
n a r d ; J o se p h in e  P a x t o n ; A n n ie  T. 
M o ld ; R t . R ev . S. M. Grisw old , Mission­
ary Bishop of Salina, Kansas; T h e  Corpo­
ration  eor t h e  R eliee  oe W idows a n d  
Ch il d r e n  oe Clergym en  oe t h e  P rotes­
t a n t  E piscopal  C h u r c h  in the State of 
York; the R ector, C h u r c h  W ardens and 
V estrym en  of St. James’ Church of Wash­
ington, D. C .; M rs. J. C. ( V ir g in ia ) 
H o neybo urne  ; M argaret S h e e h a n  ; 
F lorence M. M o berly; and D omestic 
a n d  F oreign M issionary  S ociety oe t h e  
P rotestant  E piscopal  C h u r c h  in the 
United States of America,

Defendants.

40-746.
On

B il l , &c . 

F in a l  

D ecree.
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This cause coming on to be heard on the amended 
bill of complaint with amendments thereto; the answer 
and counter-claim of the defendant, The Pennsylvania 
Company for Insurance on Lives and Granting An­
nuities, as trustee of the Trust Fund of $100,000, with 

• appreciation and accumulations thereon, under the trust 
created under the last will and testament of Paul Far- 
num, deceased; the answer and counter-claim of the 
defendant, The Pennsylvania Company for Insurance 
on Lives and Granting Annuities, as Executor and 
Trustee under the last will and testament and codicils 10  
thereto of Sarah E. (Farnum) Bdtterson, deceased; the 
answer and counter-claim of the defendants, Bessie Pen- 
treath, Rt. Rev. S. M. Griswold, Missionary Bishop of 
Salina, Kansas, The Corporation for the Relief of 
Widows and Children of Clergymen of the Protestant 
Episcopal Church in the State of New York, and 
Florence M. Moberly, the said counter-claims being 
exhibited against the complainants, and the replica­
tions thereto; in the presence of McDermott & Enright, 
solicitors for and of counsel with the complainants; Grey 20 
& Archer, solicitors for and of counsel with the defend­
ants, The Pennsylvania Company for Insurance on 
Lives and Granting Annuities, as Trustee of the Trust 
Fund of $100,000, with appreciation and accumulations 
thereon, under the trust created under the last will and 
testament of Paul Farnum, deceased, and The Pennsyl­
vania Company for Insurance on Lives and Granting 
Annuities, as Executor and Trustee under the last will 
and testament and codicils thereto of Sarah E. (Far­
num) Batterson, deceased, Bessie Pentreath, Rt. Rev. 30  
S. M. Griswold, Missionary Bishop of Salina, Kansas, 
the Corporation for the Relief of Widows and Children 
of Clergymen of the Protestant Episcopal Church in the 
State of New York, and. Florence M. Moberly; and 
Nelson B. Gaskill, solicitor for and of counsel with the 
defendant, Domestic and Foreign Missionary Society of 

18
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the Protestant Episcopal Church in the United States . 
of America; the complainants’ bill having been hereto­
fore taken as confessed against the defendants, Mary 
Maynard, Josephine Paxton, Annie T. Mold, the Rec­
tor, Church Wardens and Vestrymen of St. James’ 
Church, of Washington, D. C., Mrs. J. C. (Virginia) 
Honeybourne and Margaret Sheehan; and the plead­
ings having been read and the proofs having been 
taken, and the arguments of the respective counsel 
having been heard; and the Court having duly con- 

10 sidered the said pleadings, proofs and arguments; and 
it appearing to the Court, among other things, that 
Paul Farnum departed this life on or about October , 
1859, having been at the time of his death a resident of 
the Township of Willingborough, in the County of 
Burlington and State of New Jersey, leaving in force 
and unrevoked a last will and testament bearing date 
May 28, 1856, and a codicil thereto bearing date Feb­
ruary 28, 1857, copies of which are annexed to and 
made a part of the bill of complaint in this cause; which 

^  said last will and testament and codicil thereto were 
afterward duly proved before and admitted to probate 
by the Surrogate of the County of Burlington afore­
said, and recorded in the said Surrogate’s office in Book 
1 of Wills for said county, on pages 358, etc.; in and 
by which said last will and testament the said Paul 
Farnum did, among other things, give, bequeath and 
direct as follows, viz.:

“In addition to the House and lot of Land in 
3 0  Arch Street, Philadelphia, in the hands of a trus­

tee for the use of my Daughter, Sarah E. Far­
num, I give and bequeath unto the Pennsylvania 
Company for Insurance on Lives and Granting 
Annuities, located in the City of Philadelphia, Pa., 
one hundred thousand dollars in bonds or stocks, 
my said Daughter’s choice of such as I may die 
possessed (Except Bank Stock which I divide be-
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tween my sons) in trust Nevertheless for the use 
of my said Daughter Sarah E. Farnum, the inter­
est or dividends ariseing therefrom to be paid by 
the said Company to the Sole order o f m y said 
Daughter semi-annually during the term of her nat­
ural life, and not to be liable for the debts nor 
effected by the extravagance or misfortunes of any 
husband she may Marry. And at the death of my 
said Daughter the principal sum and such inter­
est as may have accumulated and not paid, my 
mind and will is, and I direct said Company or 10 
trustees to pay over to such person or persons as 
my said Daughter by any instrument of writing 
in the nature of a Will executed under her hand 
and seal in the presence of two or more subscrib­
ing witnesses shall direct, limit and appoint, or 
designate My will and design is. that the House 
and lot in Arch Street shall pass in like manner to 
such person or persons as she may designate, (Pro­
vided, however, that I give the said Company my 
said Trustee to Change any of the securities de- 2 0  
posited with them whenever they may think proper 
during the life time of my aforesaid Daughter.”

And it further appearing that the Trustee named in 
the foregoing extract from said last will and testament,
(the true name of which is The Pennsylvania Company 
for Insurance on Fives and Granting Annuities, a cor­
poration of the State of Pennsylvania), after the probate 
of said last will and testament and codicil thereto, on 
or about April 12, i860, took into its charge the be- 30  
quest of $100,000 mentioned in said will, and has held 
and retained said sum of $100,000 in trust under said 
will, which said fund has since increased through ac­
cumulations of interest and appreciation in the stocks 
and bonds in which same was invested;

And it further appearing that in the year 1866 the 
said Sarah E- Farnum named in said last will and tes-
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tament inter-married with one Herman G. Batterson, 
who died in the year 1902, or thereabouts;

And it further appearing that on or about June 27, 
1915, the said Sarah E. (Farnum) Batterson, the daugh­
ter of said Paul Farnum, deceased, and the person for 
whose benefit for life the trust was'Created in his said 
last will and testament, died leaving no issue, leaving 
in force and unrevoked a last will and testament bear­
ing date February 2, 1912, and a codicil thereto, dated 
April 23, 1913, and a second codicil thereto, bearing 

1 0  date October 15, 1914, true copies of which are an­
nexed to the bill of complaint; and that said will and 
codicils were thereafter, on July 15, 1915? proved and 
approved by H. C. Broomall, Deputy Register for the 
Probate of Wills and Granting Letters of Adminis­
tration in and for the City and County of Philadel­
phia, in the Commonwealth of Pennsylvania, and that 
letters testamentary were thereon issued to The Penn­
sylvania Company for Insurance on Lives and Granting 
Annuities, the executor and trustee in the said last will 

20 and testament mentioned and appointed ; which said 
last mentioned instrument or will of Sarah E. (Farnum) 
Batterson, and the codicils thereto attached, were there­
upon duly recorded in the office of the Register for 
the Probate of Wills and Granting Letters of Adminis­
tration in and for the City and County of Philadelphia, 
in the Commonwealth of Pennsylvania, in Book 371 of 
Wills for said city and county, on pages 42, etc. ;

And it further appearing that the said Sarah E. (Far­
num) Batterson died without having exercised the power 

3 0  of disposition or appointment in respect to the Trust 
Fund created for her benefit in the will of the said Paul 
Farnum, deceased, under which she was a life beneficiary 
of said Trust Fund, and without having by any instru­
ment or writing in the nature of a will executed under 
her hand and seal in the presence of two or more sub­
scribing witnesses directed, limited, appointed or desig­
nated the person or persons to whom the said principal
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sum of said Trust Fund, together with such interest as 
may have accumulated and not been paid, should be paid 
over by said Trustee named in the said last will of the said 
Paul Farnum, deceased, in the foregoing recited para­
graph thereof, as directed in his last will and testament 
in the said recited paragraph; and it further appearing 
that the principal, appreciation and accumulated interest 
of said bequest fell into and became a part of the resid­
uary estate of said Paul Farnum, deceased, and that the 
complainants, as administrators de bonis non with will 10 
annexed of the said Paul Farnum, deceased, are entitled 
to have the said principal of said fund of $100,000, with 
the appreciation and accumulated interest thereon, paid 
to them for distribution under the terms of the will of 
said Paul Farnum, deceased;

And it further appearing that said The Pennsylvania 
Company for Insurance on Lives and Granting Annui­
ties, as Trustee of the said Trust Fund, has not filed in 
the Orphans’ Court of the county of Burlington, in the 
State of New Jersey, the domicile of said Paul Farnum 20  
before and at the time of his death an account of the 
said Trust Fund held by it under the terms of trust set 
forth in said will of Paul Farnum, deceased, in the fore­
going recited paragraph thereof, and that the said Trus­
tee should account therefor in this Court and the said 
Trustee be directed as to the distribution of said Trust 
Fund;

And it further appearing that said The Pennsylvania 
Company for Insurance on Lives and Granting Annui- qn 
ties, pursuant to the prayer of the bill of complaint, pro- , 
duced before and presented to this Court an account of 
its administration of the trust set forth in the foregoing 
recited paragraph of the will of Paul Farnum, deceased, 
under which said account brought down to the date of 
this decree there appears to be in the hands of said 
Trustee, representing the principal and interest of said 
Trust Fund after deducting commissions on same, and
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the allowances and taxed costs heretofore ordered 
paid to the several solicitors appearing- in this cause, the 
sum of $118,259.36;

And it further appearing- that the Executor under the 
last will and testament of Sarah E. Batterson, deceased, 
claims that there should be paid to it the sum of $3,472.- 
55, representing the interest or dividends arising from 
the said Trust Fund earned during the lifetime of said 
Sarah E. Batterson and not paid over to her, and com­
plainants contending that there should be deducted from 

10 said amount the sum of $1,654.35, representing prem­
iums paid by the Trustee of said Trust Fund in the pur­
chase of securities at above par, having a definite time 
to run and bearing a fixed rate of interest and afterwards 
matured and paid, or converted below the purchase price, 
less the discount below par in the purchase of certain 
other securities which subsequently matured or were sold 
above the purchase price, and the Court finding that said 
sum of $1,654.35 should be deducted from said sum of 
$3,472.55 and that the net balance of $1,818.20 is pay- 

^ 0  able to said Executor out of the said sum of $118,259.36;
And it appearing that said account should stand, be 

allowed and confirmed, and no cause appearing to the 
contrary:

It is thereupon, on this eleventh day of January, 1917» 
(as of the sixteenth day of October, 1916) by his Honor, 
Edwin Robert Walker, Chancellor of the State of New 
Jersey, ordered, adjudged and decreed, and the said 
Chancellor doth, by virtue of the power and authority of 
this Court, hereby order, adjudge and decree, that the 
said Sarah E, (Farnum) Batterson died without having 
exercised the power of disposition or appointment in 
respect to the trust fund created for her benefit in the will 
of the said Paul Farnum, deceased, under which she was 
the life beneficiary of said trust fund, and without having 
by any instrument of writing in the nature of a will exe­
cuted under her hand and seal, in the presence of two or
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more subscribing witnesses, directed, limited, appointed 
or designated the person or persons to whom the said 
principal sum of said trust fund, together with such in­
terest as may have accumulated and not been paid, should 
be paid over by said Trustee named in the said last will 
of the said Paul Farnum, deceased, in the foregoing re­
cited paragraph thereof, as directed in his last will and 
testament in the said recited paragraph; and that there­
upon the principal, appreciation and accumulations of in­
terest of said bequest, less the sum of $1,818.20 found to 
be payable to the executor of Sarah E. Batterson, de­
ceased, as aforesaid, fell into and became a part of the 
residuary estate of said Paul Farnum, deceased, and that 
the complainants, as administrattors de bonis non with 
the will annexed of Paul Farnum, deceased, are entitled 
to have the said fund as invested in the securities ex­
hibited in the accounts filed in this Court in this cause 
with interest and accumulations thereon (less said sum 
of $1,818.20 and other sums heretofore ordered paid out 
of same) transferred and paid over to them for distribu­
tion under the will of said Paul Farnum, deceased;

And it is further ordered, adjudged and decreed, that 
the defendant, The Pennsylvania Company for Insurance 
on Lives and Granting Annuities, as Trustee of the Trust 
Fund of $100,000 with appreciation and accumulations 
thereon, under the trust created under the last will and 
testament of Paul Farnum, deceased, has accounted in 
this Court for all money and property in its hands for 
which it is accountable, and that its said accounts be and 
the same are hereby settled and allowed as rendered to 
this Court and filed herein, representing the principal and 
interest of the said trust fund;

And it is further ordered that the said The Pennsyl­
vania Company for Insurance on Lives and Granting An­
nuities, Trustee aforesaid, transfer and pay over the cash 
and securities constituting the balance remaining in its 
hands to the said complainants, J. Edward Farnum and

10
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10

George L. Farnum, as administrator de bonis non with 
will annexed of Paul Farnum, deceased, upon the execu­
tion of a proper receipt and release by them;

And it is further ordered, that on such payment and 
transfer being made to said complainants they execute 
to the Ordinary of the State of New Jersey a further 
bond as such administrators in the penal sum of $25,- 
000 conditioned for the due performance of their duties 
as such administrators, to be approved by one of the 
special masters of this Court and filed herein.

E. R. W a lk er ,
0.

Respectfully advised,
J o h n  B ac k es ,

V. C.
A true copy.

R obert H . M cA dam s ,
Clerk.
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