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Notice of Appeal and Grounds. 

NEW JERSEY SUPREME COURT 

p ASSAIC COUNTY. 

A1METRIA LANDRA, 

Plaintiff, 
vs. 

SALVATORE MARONE, trading as 
1\1:arone & Co., and N ICHOLAs 
ALTIERI, 

Defendants. 

To William B. Stites, Attorney for D·efend-
ants: 

Sir: 

10 

20 

Please take notice that the plaintiff in the 
above-entitled cause appeals to the Court of 30 
·Errors and Appeals in the last resort in all 
causes in New Jersey from the whole of the judg-
ment entered in this case upon the following 
ground, to wit: 

1. Because the Court erred in entering a 
jl]ldgment of a nonsuit in favor of the defend-
ants and against the plaintiff. 

HELLER & BOSS, 
Attorneys for Plaintiff. 4-0 
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Sun1mons. 

New Jersey Supreme Court to Salvatore Marone 
trading as Marone & Co., and Nicholas Al-
tieri-

(L. S.) 
You are sununoned to answer the an-

nexed complaint of Ametria Landra, 
in an action at law in the New 
Jersey Supreme Court. 

And take notice that unless you file your an-
swer to the said complaint with the Clerk of 
New Jersey Supreme Court at Trenton, with~n 
twenty days after the serving upon you of this 
writ and the annexed complaint, the plaintiff 
may proceed in said suit and judgment may be 

20 instituted against you. 
Witness William S. Gum.mere, Esq., Chief 

30 

40 

Justice o/ our Supreme Court, at Trenton, this 
10th day of November, 1927. 

EDWARD J. KELLEHER, 
Clerk. 

Heller & Boss, 
Attorneys for Plaintiff. 
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Coin plaint. 

NEW JERSEY SUPREME COURT 

p ASSAIC COUNTY. 

AiMETRIA LANDRA, 
Plaintiff, 

vs. 

SALVATORE MARONE, trading as 
J\1arone & Co., and NICHOLAS 
ALTIERI, 

Defendants. 

Action 
at Law. 

' 

10 

Plaintiff residing in the City of Clifton 20 
County of Passaic, State of New Jersey, say~ 
that: 

· 1. On or about the twenty-eighth day of Oc-
tober, 1927, the defendant, Salvatore Marone, 
trading as Marone & Co., was the owner of a cer-
tain automobile truck which he caused to be 
operated by his agent and servant Nicholas 
Altieri in and along Main A venue, in the City 
of Passaic, County of Passaic, and State of 30 
New Jer sey, in a general northerly direction. 

2. On the aforesaid date it became and was 
the duty of the said defendant, Salvatore lVIarone 
traiding as Marone & Co., and his agent and 
servant Nicholas Altieri, to operate said auto-
mobile at a lawful and reasonable rate of speed, 
on ·the right side of said road, to give a signal 
and warning of approach, and to operate said 4o 
automobile truck in divers other respects in 
accordance with the motor vehicle la,vs of the 
State of New Jersey. 
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Complaint 

3. Yet the said defendant operated said auto-
mobile in a careless and negligent manner, go-
ing at a rapid and unreasonable rate of speed, 
without giving a signal and warning of approach, 

10 and divers other respects so carelessly and 
negligently operated said automobile, and failed 
to equip said automobile with proper brakes 
so as to keep the same at all times un~er proper 
control, and in divers other respects operated 
said truck contrary to motor vehicle laws of the 
State of New Jersey, that as a result thereof, 
the said defendant ran into and struck the said 
plaintiff who was lawfully crossing l\f.ain .. A .. ve-

20 nue at the intersection of Summer Street in the 
City of Passaic, County of Passaic, and State 
of New Jersey. 

4. As a result of the • negligence of the said 
defendant, said plaintiff was severely injured, 
receiving a fracture of the left ankle and ief t calf 
of the leg; bruises about the head, face, arms, 
legs, contusions and abrasions and in divers other 
injuries both external and internal, some• of 

30 which are permanent in character. 

5. As a result of said injuries, said plain-
tiff was obliged to remain in the hospital for 
a long time and will be obliged to remain in the 
hospital and then at his home for a long time 
in the future. 

6. Said plaintiff was obliged to expend divers 
sums of moneys for medicines and medical 
aid and attention, in an effort to cure and heal 

40 injuries which he received and will be obliged 
to expend d:i:vers sums of moneys for medicine 
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Coniplaint 

and me1dical aid and attention for a long time 
in the future. ., 

!· Plaintiff w~s obliged to undergo great 
pains and sufferings .. and will be obliged to un-
~ergo great pain and suffering for a long time 
1n the future. 10 

. 8. Pl~intiff was prevented from attending to 
his ordinary tasks and duties and will be pre-
v_ented_ for a long time in the future. Plain-
tiff will be obliged to expend divers sums of. 
n1oneys for hospital, nurses and other treatment 
for a long time in the future to his -- great 
damage. 

. 9. Plaintiff's clothes were torn by said ac- 20 
mdent to his great damage. 

Wherefore, judgment will be demanded · in 
the sum of Twenty-five ($25,000) thousand dol-
lars. 

HELLER & BOSS, 
Attorneys for Plaintiff. 

30 

40 
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Answer. 

NEW JERSEY SUPREME COURT, 

p ASSAIC COUNTY. 

A1METRIA LANDRA, 
Plaintiff, 

vs. 

SALVATORE MARONE, trading as 
Marone & Co., and NICHOLAS 
ALTIERI, 

Defendants. 

Action at 
Law. 

The defendants residing in the City of Pater-
20 son, County of Passaic, and State of New J er-

sey, jointly answering the complaint herein al-
lege: 

fle,vy 

30 

40 

1. -~t paragraph 1. 

2. Deny paragraphs 2, 3, 4, 5, 6, 7, 8, and 
9. 

FIRST SEPARATE DEFENSE. 

1. Defendants allege that any injuries or 
damages sustained by the plaintiff herein at 
the time or on the occasion in the complaint 
referred to were caused in whole or in part 
by tbe negligence and want of care of the said 
plaintiff and not by any negligence or default 
or want of care on the part of these defend-
ants. 

2. The contributory negligence of the plain-
tiff consisted in that he failed and neglected 

7 

Reply 

to make proper observations at the time and 
place mentioned in the complaint and did not 
listen and carelessly and negligently walked 
and controlled his moven1ents and placed him-
self in a position of known danger and crossed 
the said highway at a place other than the reg- lO 
ular crosswalk thereof. 

WM. B. S'TITES, 
Attorney for Defendants. 

Reply. 

NE"\V JERSEY SUPREME COURT 

p ASSAIC COUNTY. 

A'METRIA LA~DRA, 
Plaintiff, 

vs. 

SALVATORE MARONE, trading as 
Marone & Company, and 
NICHOLAS ALTIERI, , 

Defendants. 

Action 
at Law. 

' 

Plaintiff replying to the answer filed by tlle 
defendants in the above matter, says as to: 

SEPARATE DEFENSE. 

20 

30 

40 
Plaintiff denies each and every allegation 

contained therein. 
HELLER & BOSS, 

Attorneys for Plaintiff. 
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Postea. 

NEW JERSEY SUPREME COURT, 

PASSAIC CouNT~ 

AMETRIA LANDRA, 
Plaintiff, 

vs. 

SALVATORE MAROND (or Mar-
one), trading as Marond ( or 
Marone) & Co., and NICHOLAS 
ALTIERI, 

Defendants. 

Action at 
Law. 

'This action was tried before Judge Newton 
H. Porter, with a jury at the Passaic Circuit 
on May 22, 1928. 

The plaintiff having submitted his evidence 
and rested his case, and the Court being of 
the opinion that the plaintiff was guilty of 
contributory negligence, ordered, upon motion 
of defendant.'s counsel that the plaintiff be 

30 nonsui ted. 
NEW ·TON H. PORTER, 

Circuit Court Judge. 

A true copy. 

40 

FRED L. BLOODGOOD, 
Clerk. 

9 

Testimony. 

NEW JERSEY SUPREME COURT 

PASSAIC CIRCUIT. 

AMETRIA LANDRA, 
Plaintiff, 

vs. 

SALVATORE MARONE, trading as 
Marone & Company, and 
NICHOLAS ALTIERI, 

Defendants. 

' 

Paterson, N. J., May 22, 1928. 
~efore: Hon. Newton H. Porter, Judge, and 

a Jury. 
Appearances : 

Messrs. Heller & Boss (by Mr. Heller), for 
the Plaintiff. 

Wm. B. Stites, Esq., for the Defendants. 

A jury of twelve was duly empanelled and 
sworn. 

Counsel for the respective parties opened the 
case to the jury. 

Plaintiff's Case. 

ABRAHAM KOVIN, M. D., sworn. 
Direct-examination by Mr. Heller: 

10 

20. 

30 

Q. Doctor, are you a practicing physician f(i)_, 
practicing medicine in the City of Passa.ic A: 
Yes, sir, 
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Plaintiff's Witness, Abraham Kavin, Direct 

Q. Have been for how long~ A. Oh, about 
five years. 

Q. Prior to that time, where were you lo-
cated, doctor~ A. Oh, for a very short while in 
Brooklyn. 

10 Q. You are a graduate of what medical col-
lege~ A. flo:Ver Hospital, New York. 

Q. Were you associated with the hospital 
during that time, or after that titne? A. Yes, 
sir. 

Q. What hospital~ A. Why, the General 
Hospital, Passaic; St. Mary's, Passaic; Beth 
Israel, Passaic. 

Q. Do you know Ametria Landra, the plain-
20 tiff, in this case~ A. Yes, sir. 

Q. Had you occasion to treat him for an 
injury which he sustained last October~ A. 
Yes. 

Q. When did you first treat this man~ A. 
Why, the beginning of November. 

Q. What injury did you find him to have~ 
A. I found he had a fracture of the left an-
lde. 

30 Q. Which one~ A. The left. 
Q. Did you take care of this man during his 

illness~ A. I did. 
Q. For how long a time was he under your 

care1 A. Approximately four months. 
Q. During that time, was he able to work~ 

A. He was not able to work. 
Q. What was the condition of his leg, Doc-

tor, describing it from the beginning to the 
40 end, · A~ Why, there was a break at the two 

bones of the left ankle-the tibia and fibula; 
it was swollen, very painful, unable to walk 

11 

Plaintif/'s Witness, Abraham !Covin, Direct 

a_t the beginning. After a certain length of 
time,. the ankle and foot and part of the leg 
was in a cast, they were taken off and the 
ankle was stiff. ' 
. Q. You say that there . were two bones broken 
in the leg~ A.. yes. 

Q. Now, as a result of that, was it necessary 
to have a cast on the leg~ A. Cast or splints. 

Q. How long was the cast and splints on this 
man's leg~ A. For about two months. 

g. A.f ter the two months, then the cast and 
splints ·were removed~ A. They were removed. 

Q. Then what treatment was necessaryOJ A· 
\Vell- . . 

The Court; You didn't keep the cast on two 
months, Doctor, did you 1 

The Witness: No, I didn't keep the cast on 
two months; I put a splint on after about a 
month. 

The Court: You say he had the cast on for 
about a month, then you substituted splints 1 

The Witness: Yes. · 

Q. ·Then, after that, what happened 1 A.. 
Th~n we took off the splints, and we used 
:anous_ therapeutic measures to bring that joint 
in motion, such as passive motion, we would 
call that, and active motion heat applied to it 
and massage. 

Q. Now, was that injury that you found there 
a painful one 1 A. It was painful, yes. 

Q. During the .. time that the cast ·was on 
and the splints were on, did it cause a con~ 
siderable amount of pain 1 A. Fair amount of 
pain, 

10 

20 

30 

40 
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Plaintiff's Witness, Abraham Kavin, Direct 

Q. Now, you say that he was under your 
care for about four months 1 A. Yes. 

Q. Do you know how many months after the 
accident he was able to resume his work 1 A. 

10 That I do not know. 
Q. During the first month or so that you 

treated this man, was he in bed, or not1 A. 
Yes, he was in bed the first month. 

Q. Then after that, was he able to walk 
around 1 A. To limp around with the aid of a 
cane and a stick. 

Q. When was the last time you saw this man, 
Doctor 1 A. Oh, several months ago. 

20 
Q. What was his condition when you last 

saw him 1 A. Why, he was able to walk, but 
he still complained of pain, and slight stiffness 
of the joint. 

Q. Is that a probable result of a fracture of 
this kind, where two bones are broken 1 A. 
Yes, sir. 

Q. Do you know what his condition was when 
you last saw him, with respect to whether 

30 
or not there was any permanent injury there 1 
A. Whether there was any permanent injury1 
No, there wasn't. 

Q. No shortening of the leg 1 A. No. . 
Q. Did you render a bill for your services, 

Doctor 1 A. I did. 
Q. How much was your bill 1 A. $100. 
Q. And is that a reasonable amount for the 

services that you rendered 1 . A. I believe so. 

Mr. Heller : That is all. 
40 By the Court: 

Q. I suppose you answered this question 

13 

Plaintiff's Witness, Abraham I(ovin, Cross 

whe~ was not listening, Doctor. How nea_r 
the ~o~nt _was the break f A. It was right at 
the Joint 1n fact, one of the cracks went right 
through the joint. I have the X-ray here. 

The Court: All right. 
By Mr. Heller: 

. Q. Just one moment. Have you X-ray pic-
tures of this leg f A. Yes. 
. Q. How many have you there 1 A. (Indicat-
ing; no audible response.) 

The Court: Is there any objection to 
these X-rays 1 

Mr. Stites: I do not know anything 
about them, your Honor. 

By the Court: 

Q. Who took them, Doctor1 A. Dr. Terhune, 
of Passaic. 

Q. Dr. Terhune took them at your request1 
A. Why, yes. 

Q. And · then turned them over to you 1 A. 
Yes. 

Q. Let counsel see them 1 A. (Handing to 
l\1r. Stites.) 

CROSS-EXAMINATION by Mr. Stites: 

Q. Where did you get them from, Doctor 1 
A. I got them from the hospital. 

Q. When 1 A. In the beginning of N ovem-
ber. 

Q. Do you know when they were delivered 

10 

20 

30 

40 
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Plaintiff's Witness, Abraha1n Kavin, Cross 

to the hospital? A . Why, they were taken when 
he was in the hospital. 

Q. They were taken at the hospital f A. They 
were taken at the hospital, yes. , 

Q. In whose custody were they while they 
10 were at the hospital u? A. Why, in the techni-

cian's there, the X-ray man. 
Q. How do you know, Doctor, that these are 

the X-rays of Mr. Landra's anklef A. I went 
to the technician, and asked for the X-ray of 
Mr. Ametria Landra, and the technician, the 
name is Miss Loosey, gave them to me I know 
she takes care of them, I see her several times 
a week there; she is the assistant to Dr. Ter-

20 hune. 
Q. They have a great many patients there 

with broken bones, haven't theyf A. Oh, yes, 
but they have a regular catalog, and they know 
where each patient's records are. 

Mr. Stites: Your Honor, if I was sure 
that these were the X-rays of Mr. Lan-
dra's ankle, I wouldn't have any objec-
tion; but I think we ought to be certain 

'30 that they are. 
Mr. Heller: May I ask him a few ques-

tions; maybe he can tell. 
The Court: Let me ask him one. 

By the Court: 

Q. Do you recognize these plates as the ones 
that you examined at that time 1 A. I do. 

Q. What is there about them that causes you 
40 to recognize them? A. Why, there is a dis-

tinct break there, there are two breaks, rather. 

Plaintiff., s Witness, Abraham J( ovin, Cross 

Q. And you recognize · these as the ones that 
you saw? -_A. Yes, they are put away-

Q. I know, but aside from the envelope, if 
you saw these, you couldn't identify that as 
the fracture that you treated, could you? A. (lO 
At all times, I would use these plates with 
the case, in the treatment. 

By Mr. Stites: 

Q. You have many fractures, haven't you, 
Doctor, that you treat? A. Yes, no·t many, but 
several. 

Q. You have had several fractures of the 
ankle, during your medical experience, haven't 
you? A. Yes. 

Q. Well, without the aid of any memoranda 
or hospital records, if these plates were shown 
to you, could you identify them as the X-rays 
of Mr. Landra 's ankle? A. Why, · yes-I 
could1: 't definitely state just where the breaks 
took place; · but there are two definite breaks 
in the picture here. 

Q. How many times did you examine them, 
Doctor, at the time you was treating him? A. 
Why, every time when I came to see hirri I ex-
amined him. ' 

Q. I mean the plates? A. Why, at" the be-
ginning, I had to examine it several times . . ' many times, in order to see what I was · going 
to have to do in taking care of the patient. 

Mr. Heller: Is there any . objection, 
Mr. Stites? 

Mr. Stites: Yes, I wish to object to 
them, your Honor, for this reason, that 

20 

40 
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Plaintiff's Witness, Abraham Kavin, Cross 

I am not certain that these are the 
plates. 

The Court: Objection sustained. 

By Mr. Heller: 
Q ·As far as you are concerned, Doctor' these 

are. the X-rays that show the picture of Mr. 
Landra 's ankle 1 

Mr. Stites: I-

A. Yes, sir. 
Mr. Stites: -object to that. 
The Court: Oh, I will a~low him to 

say that, but there is no markings on these 
pictures that identifies them, and, of 
course they are not properly proven, and 

' ·t· H of the doctor cannot be pos1 J.ve. e, 
is highly certain that these are course, .d d 

1 1 the plates, but I think he is gu1 e arge y 
b the fact where he got them from. 

y Mr. Heller: I just wanted to know 
whether he, himself, is concerned-as far 
as he himself is concerned, they show 
that. 

The Court: He is as certain as he can 
be. 

t · about that, aren't Q. yes; you are cer a1n 
you 1 A. Yes. 

Mr. Heller: That is all. 

Ii 

Plaintiff') s Witness, Abrahani I( ovin, Cross 

CROS8-EXA1J;IJNATION by Mr. Stites 
(cont'd): 

Q. Doctor, can you tell us the first 9-ay that 
you saw 1fr. Landra, after this accident~ A. 
Yes; I believe it was November 10th. 10 

Q. That is the first examination you made of 
him~ A. First examination I made of him. 

Q. Well, at that time, Doctor, the bones of 
the ankle had been set, hadn't they~ A. There 
wasn't any need of setting these bones. 

Q. Oh, I see. vVas there any cast on the 
ankle on November 10, 1927 A. Yes. 

Q. The accident happened October 28, · 1927, 
didn't it, Doctor~ A. I was told that, yes. 20 

Q. Was you connected with the General Hos-
pital in Passaic during October~ A. I was con-
nected with it, yes; I have been connected for 
several years. 

Q. Seven years~ A. Several years. 
Q. vVas Mr. Landra your private patient~ A. 

He was not. 
Q. How long was he in the hospital~ A. He 

was in the hospital from October 28th, accord- 30 
ing to my records · until-well, somewheres 
around November 10th. 

Q. Did you first see him in the hospital _or at 
his home~ A. I didn't; I saw him at his home. 

Q. He had left the hospital when you first 
saw him~ A. He had left the hospital, yes. 

Q. Did you remove the cast on his ankle at 
any time before you removed it permanently~ 
A. I don't quite get you. 40 

Q. There was a cast on the ankle when you 
saw him November 10th~ A. Yes .. 
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Plaintiff's Witness, .A.braham Kovin, Cross 

Q. How long after that was it that you re-
moved the cast 1 A. Why, I kept it on for about 
a month. 

Q. Can't you hear, Doctor1 A. I kept it on 
for about a month. 

10 Q. About a month 1 A. Yes. 
Q. That is the first opportunity that you had 

of examining the ankle, after you removed the 
cast 1 A. Yes. 

Q. Doctor, just for the information of the 
jurv the tibia and fibula are the two bones be-
lo; 'the knee, are they not 1 A. Yes, they run 
from the knee to the ankle. 

Q. Small bones 1 A. Well, they are long bones 
20 -two bones. 

Q. Smallest bones in the leg, aren't they~ .:.\... 
Yes. 

Q. Smaller than the femur 1 Is that right~ A. 
Yes. 

Q. Did the bones heal with a good union, 
Doctor1 A. They did. 

Q. You ·were satisfied with your treatment1 
A. Yes. 

30 Q. How many times, doctor, did you treat 
Mr. Landra for this injury to his ankle1 A. At 
the beginning, I would see him about two or 
three times a week, and then towards the end, 
I would see him about once a week. 

Q. About how many visits altogether do you 
suppose you attended him, doctor 1 A. Oh, I 
should judge about forty visits. 

Q. Some of those at your office, I suppose 1 
40 A. None at my office; all at his home. 

Q. All at his home. Can you state what month 
it was that you last treated i1:r. Landra for the 

19 

Plaintiff's Witness, Abraham J(ovin, Re-direct 

injury to his ankle~ A. Sometime in March, be-
ginning of · ].farch. 

Q. Of what year~ A. Of this year, 1928. 
Q. That is the last time you saw him, to 

treat him~ A. Yes. 
Q. You considered that he had recovered at 

that time~ A. Yes. 
Q. While the ankle, doctor, was in the case, 

was Mr. Landra in bed 1 A. He always com-
plained of pain. 

Q. No; while the ankle was in the cast · what 
did your treatment consist of, doctorf .A. In-
specting the rest of the leg to see that there 
was no pressure symptoms, and that is about all. 
. Q. ~ostly a matter of observation to prevent 
1nfection- A. Any complications arising and 
to give him treatinent when the cast came ~ff. 

Q. It didn't require any medicine, did it, doc-
tor~ A. No. 

Q. Do you think he would have been able to 
go back to work about two months after the 
accident1 A. Two monthsf No. 

Q. About how long would you say, doctor 1 
A. Well, wheu I left him, he was about ready 
to go to work-in about four months. 

Q. About four months after the accident he 
,vas then able to return to his usual work 1 A. 
About that, yes. 

Mr. Stites: That is all. 

RE-DIREC.T EXA1111NA.TION by Mr. I-Ieller: 

Q. You say about four months~ A. About 
four. 

Mr. Heller: That is all. 

20 

30 

40 
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Plaintiff's Witness, Ametria Landra, Direct 

AMETRIA LANDRA, sworn. 

Direct-ex,a.,mination by Mr. Heller: 

Q. Mr. Landra, you are the plaintiff in this 
10 case? You are suing here? -A. Yes. 

Q. Just talk up loud so that we can all hear 
you. "\Vhere do you live, Mr. Landra? A. I 
am living Clifton, 80 Silleck Street. 

Q. 80 Silleck Street, Clifton? A. Yes. 
Q. How long have you lived there? A. Three 

years. 
Q. Do you remember having an accident last 

October? A. Yes. 
Q. Just before the accident, where had you 

·
20 

been working? What mill? A. I am work in 
Botany 1fills. 

Q. In the Botany Mills, Passaic? 

Mr. Stites: Botany? 

A. Botany. 
Q. What time did you have to be at work J? 

A. On a trolley car-
30 Q. What time did you go to work in the 

rnorning? A. I go to work, leaving home quar-
ter after four. 

Q. I say, what time did you have to be in the 
factory? A. Six o'clock in the starting . 

Q. You have got to be in the factory at six 
o'clock? A. Six o'clock in the starting. 

Q. On the morning of the accident, what time 
did you leave your home? A. Quarter after 
four. 

40 Q. Where did you get off? A. I walk to 
Main Avenue, take a trolley car, and on Main 
and Summer Street, and I was there-got there 
at half-past five. 

21 

Plaintiff's Witness, Anietria Landra, Direct 

Q. All right, now, at half-past five, you came 
to the corner of Main Avenue and Summer . 
Streetf A. Yes. 

Q_. Now, did you get off the trolley car f A. 
I got off the trolley car .. 

Q. What happened after you got off the trol-
ley car? A. The trolley car went, and I am look-
ing both sides, and I cannot see nothing, and I 
walking across. 

Q. As you walked across the street, did any-
thing happen to you? A. No, I cannot see noth-
ing, look on both sides, can see nothing. 

Q. As you walked across the street, did any-
thing happen to you f A. No. 

Q. Did you understand my question f 

The Court: Did an automobile hit you? 

A. I walking, look both sides, you could see 
nothing, but it was about five more feet from 
curbstone I got hit, a "knife" at that time 
knocked me down. 

Q. Did an automobile strike you f A~ Yes. 
Q. It struck you while you were crossing the 

street 1 A. Yes. 
Q. Where did the auto strike you f What foot 

was struck f A. Left foot. 
Q. The left foot. When the auto struck you, 

do you know what happened to yours .elff A. 
Well-

Q. ,v ell, what part of the roadway were 
you struck on? Do you know 1 A. I was a 
little-

By the Court: 

Q. How nearly had you gotten across the 
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Plaintiff's Witness, Ametria Landra, Direct 

street 1 How near were you to the other side 1 
A. I was about five feet from the curbstone. 

Q. About five feet from the gutter 1 A. Yes. 
Q. "\Vhat street was that-Main Avenue and 

what is the street1 A. 1.fain Avenue and Sum-
10 mer Street. 

20 

Q. Summer Street. After you were struck, 
where were you lying after the accident with re-
spect to the roadway 1 "\¥here did you pick 
yourself up 1 \Vhere were you when you got up 1 
A. Well, the fellow knocked me down, I was 
lying down on the ground-gutter. 

Q. On the what~ A. Lying down on the gut-
ter. 
By Mr. Heller : 

Q. You were down on the gutter 1 A. Yes. 
Q. But after the accident, you were lying in 

the gutter; then, did somebody pick you up1 
A. Yes. 

Q. Did you know at that time who picked you 
up1 A. I don't know. 

Q. While you were going across the street, 
30 did you hear any horn blown by any auton10hil2 

A. No. 
Q. Did you see any lights on the truck1 A. I 

don't see the lights, no. 
Q. Now, after that, were you taken to the 

hospital 1 A. Yes. 
Q. Do you know by whom 1 A. I don't know 

whom .. 
Q. You don't know; what hospital were you 

. 40 taken to 1 A. In the General Hospital, Passaic. 
Q. How long were you in the General Hos-

pital, Passaic 1 A. Two weeks. 

Plaintiff''s Witness, Arnetria Landra, Direct 

Q. After your stay of two weeks at the hos-
pital, where did you then go 1 A. I go take me 
home. 

Q. Did you get a bill from the hospital for 
those two weeks 1 A. Yes. 

Q. How much was the bill 1' 

Mr. Stites: I object to that. 
The 'Court: Objection sustained. 

Q. You were in the hospital for two weeks 1 
A. Two weeks. 

Q. Where is the bill that you got from the 
hospital 1 A. I think I leave it home. 

Q. What is that1 

'The 'Court: Left it home. 

A. Left it home. 
Q. Do you know what doctor treated you 

while you were in the hospital 1 A. Yes. 
Q. Who was it~ A. Dr. Kovin. 
Q. Dr. Kovin A. Yes. 
Q. He treated you after the hospital~ A. Yes. 
Q. During the time that you were in the hos-

pital, was it the interne 

The Court: What is the name of the doctor 
in the hospital 1 

The Witnes 's: I don't know. 
The Court: Doesn't know. 

Q. Now, _just. before the accident, you say you 
were working 111 the Botany Mills in Passaic 1 
A. Yes. 

10 
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30 

Q. How much money were you making a 
weekf A. I making $33.60. -· 40 

Q. '$33.60; now, · for ho~ long were you out of 
work1 A. Three months, three days. 
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l . t ·ff'' w1·,t1~ess, Ametria Landra, Cross Pain i s " 

Q~ How many months 1 A. Three months, 
three days·. . 

Q. Three months, three days; during that 
time, did you collect any salary1 A. No. 

By the Court: 
· Q. Did you get any pay 1 A. No. 

The Court: They don't get salaries 1n 
mills. 

By Mr. Heller : 
Q. Now, after , the expiration of the three 

months artcf three days, you then went back to 
work 1 A. Yes. 

20 Q. Did you get your same job nack again 1 A. 
Same job. 

Q. Now, how did your le·g feel after you 
started to work 1 A. Not so good; I cannot 
,valk so fast; I work in the mill, I must take 
rest about two or three times in the day, can't 
stand on my feet. 

Q. Your work in the mill requires you to stand 
on your feet 1 A. Yes. 

30 Q. Does it affect you to stand on your feet 
today1 A. Yes. . . 

Q. Did it trouble you before the acc1dent1 A. 
No. 

OROSS~EXAMINATION by Mr. Stites: 

· Q. Mr. Landra, how long have you been in 
this country1 A. I am in this country twenty 

40 years. 
Q. Twenty years; what kind of work do you 
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Plaintiff's Witness, Ametria Landra, Cross 

do in the Botany Mills 1 A. Cleaning carding 
machine, spinning-well, spinning machine. 

Q. Spinning machine? A. Yes. 
Q. Did that consist of just attending to one 

machine 1 A. It is just cleaning of them card- 10 
ing machines. 

The Court: Just cleaning them? 
The Witness: Yes. 

Q. Oh, cleaning the machines? A. Yes. 
Q. How of ten did you have to clean them? A. 

What you say? 
Q. How of ten did you clean the machines 1 

Once a day, twice a day or how often? A. 20 
Every day I got to clean them. 

Q. How many machines , did you have to clean 
every day1 A. I clean six machines. 

Q. Six; you was cleaning six ma.chines a day 
at the time you was hurt 1 A. Yes. 

Q. After you went back, returned to your job, 
you cleaned the same number, six, each day1 A. 
Yes. 

Q. Now, what street was it that you took 30 
this trolley car on 1 A. Why, across 'St. Joseph's 
Hospital. 

a. At the hospital? A. Yes. 
Q. How far away from that Summer Street 

was that? A. About four miles. 
Q. Eh 1 A. I don't know how many blocks. 
Q. How many blocks·1 A. Paterson to Pas-
• sa1c. 
Q. Well, was it a mile? A. I should think 

more than a mile. 40 
Q. More than a n1ile; was this one of those 

long trolley cars? A. Yes. 
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Q. 'That runs between Passaic and Paterson 1 
A. Yes. 

Q. Now, when that trolley car stopped, did 
it stop north of Summer Street or south of 
Summer 'Street, A. It goes in Passaic, and 

10 stopped on the right side-right hand side. 

By the Court: 
Q. Did it pass Summer Street1 A. No, it 

stopped on Summer Street and Main. 
Q. First corner1 A. First corner, 'Summer 

Street. 
The Court: North corner. 

20 By Mr. ,Stites: 
Q. You g~t off before the trolley car passed 

over 'Summer Street, Right 1 A. Yes. 
Q. Now- A. I got off not past Summer 

Street-I got off before Summer Street-it 
stopped Su1nmer Street and Main-and I got off 
at Main and S.ummer Street. 

Q. You got off the rear platform of the trol-

3
--0~ ley car1 A. Yes. 

Q. About how far was the rear of the trolley 
car from the ~orth side .. of Summer Street, when 
you got off, Can you tell us~ 

By the Court: 
Q . .. How far was the back of the car from 

Summer Street, A. Oh, about, I don't knpw 
how long that car was, but about ten feet . 
. -Q. T·en feet; did you get out _ the ba,ck of the 

40 car or the front~ A. Front of the car. 
Q. You told hin1 the back. A. No, the front. 
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Plaintiff's Witness, Ametria Landra, Cross 

The Court : He doesn't know ''rear.'' 
Mr. Heller: I don't think he knows what 

''rear'' means. 

By Mr. Stites: 

Q. Do you know which is the front and which 
is the rear of a trolley car 1 

. 

The Court: He doesn't know ''rear.'' 
A. In the front, that is where the conductor 

1S. 

Mr. Heller: But, do you know which the 
back of the trolley car is 1 

The Witness: Yes, sir; I got off the front. 

Q. You didn't get off the back 1 A. No. 
Q. When "you got off the front of the trolley 

car, it was about ten feet from the north cross-
walk of Summer Street 1 A. I did, I got off of 
the trolley car, the trolley car pass, and I just 
walked on the side. 
By the Court : 

Q. How far was the point where you got off 
from Summer Street, how many feet 1 A. I 
don't know how wide is the street. 

Q. Well, was it right on the corner~ A. Yes. 
Q. Rjght on the corner1 A. Right on the 

corner. 

By Mr. Stites: 

Q. Now, when you got off of the trolley car, 
did you wait for the trolley car to pass, or did 
you pass in front of it 1 A. I waited until the 
trolley C8T pass. 
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Q. As soon as the trolley car passed, did you 
walk out in back of the trolley car, across the 
street 1 A. Trolley car pass already, I am look-
ing both sides, I can't see nothing, and I went 
to walk. 

10 Q. You couldn't see anything on account of 
the fog, could you 1 A. Well, you can see 
about twenty or twenty-five feet. 

Q. You could see twenty to twenty-five feet 
that morning? A. Yes. 

Q. You could? A. Well, I could about, maybe 
twenty or some more feet I saw. 

Q. Wasn't it very foggy, heavy fog, that'morn-
ing? A. Not so quite. 

~0 Q. What? 
The Court: Not so much. 

A. Not so 1nuch. 
Q. Not so much fog? A. I can see about 

twenty feet. 
Q. Before you crossed the street, you looked 

both up and down Main Street, did you? A. 
Yes. 

30 Q. How far away from you was the trolley 
car when you looked up and down Main Street? 
A. Well, I see about couple of blocks, looked 
both sides. 

Q. How far away from you was the trolley 
car when you looked up and down Main Street f 
How far had the trolley car gone when you 
looked? A. Trolley car pass already. 

Q. How far? A. About twenty to twenty-five 
40 feet already. 

Q. It had crossed over Summer 1Street, had it, 
,vhen you looked? A. Yes. 
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Q. 'Then you looked both directions on Main 
A venue, did you 1 A. Yes. 

Q. Did you see anything coming 1 A. No. 
Q. You could see for twenty feet, you say1 

A. I could see. 
Q. Could you see all of the way across Summer 

Street? A. Yes. 
Q. You didn't see anything coming? A. No. 
Q. How wide is Summer Street at that point1 

A. I don't know how wide is that street. 
Q. Well, can you show us in the court room 

here about how wide it is 1 A. It is as wide as 
the court room. 

The Court: It is as wide as the court room 1 
The Witness: Looked as wide as the court 

room. 
The Court: As wide as the court room; forty 

feet. 

Q. You could see all of the way across Summer 
Street before you started over1 Right1 A. I 

· looked all over, both sides; I can't see nothing. 
Q. You could see all of the way across Summer 

Street 1 A. Yes. 
Q. You didn't see anything coming 1 A. No. 
Q. Well, did you walk or run across the street 

when you started to cross 1 A. I walked regular 
walking across the street. 

Q. Well, after you looked up and down the 
street and started to cross, did you look again~? 
A. Yes. 
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Q. How many times did you look after you 
started to cross the street 1 A. I looked four 40 
or five times, and I saw nothing, looked both 
sides. 
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Plaintiff)s Witnesu) Anietria Landra) Cross 

' Q.' You looked 'four or five times while you 
were crossing the street, both up and down 
Main A venue 1 

·The Court: ·The answer is, ''Yes.'' 
Don't shake your head, please. 

Q. On any of those times when you looked, 
did you see this automobile truck1 A. No. 

Q. Didn't see it 1 A. (No audible response.) 
Q. In • reply to your , lawyer's question, yot1 

~aid-that when you were struck, you was about 
five feet from the gutter1 A. Yes. 

Q1
• Is that right1 A. (No answer.) 

Q. Do you know what part of the automobile 
20 stru:ck you 1 A. No. 

Q. It didn't run over you, did it 1 A. Why, I 
can't see, I got knocked down, I can't see noth-
1ng. 

Q. Well, you can feel, can't you 1 A. ·(No 
answer.) 

Q. Do you know whether the automobile ran 
over you, or not 1 A. No. 

Q. You do not know1 A. No. 
Q. Do you know what part of the automobile 

struck your ankle 1 A: I seen, after somebody 
pick me up on stone, I see that big truck, big 
heavy truck, loaded truck. 

Q. The first time you saw the automobile was 
after . you were struck; is that right? A. Some-
body pick me up, put me on a-I see truck. 

The Court: That is ~he first you saw it; you 
didn't see it before that? 

4o The Witness: No. 

Q. The driver of the truck picked you up and 
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put you up on the seat, until you went to the hos-
pital 1 A. Some of the other fellows pick me up. 

Q. Didn't you get up on the seat of this auto-
mobile truck to wait for the hospital ambulance 1 
A. The other guys look all over for cop, or 
some fellows from the hospital; I am wait down 10 
there about half an hour. 

Q. The driver of the truck tried to get the 
ambulance for you, didn't he? A. After no 
can find cops, that driver called me, and he go 
to his wagon, to the truck. 

Q. You got tired of waiting for the ambulance, 
and he put you on the truck, and started for 
the hospital~ Right1 A. Yes. 

Q. vVhile you was on the way to the hospital, 20 
the ambulance came along and you got in the 
ambulance? A. Yes. 

Q. Right~ A. (No audible response.) 
Q. Doctor Kovin did not treat you while you 

was in the hospital, did he? A. No. 
Q. H.e didn't see you in the hospital at all, 

Doctor Kovin A. I don't remember. 
Q. Eh? A. I don't remember. 

Mr. Stites: That is all. 

RE-DIRECT EXAMINATION by Mr. Heller: 

Q. You said before you were struck you did 
not see the truck. Did you have any warning 
that the truck was coming there 1 A. "\Vhen I 
went to cross, on the street, I heard noise. 

Q. What? A. I heard noise. 

30 

Q. Did you look? A. I looked; I couldn't see 40 
nothing, just heavy noise, that is a:11. 



32 

Plaintiff's Witness, Ametria Landra, Re-dir.ect 

Q. I think you said before you did not see 
any lights. A. No, I don't see the lights. 

Q. Now, was the truck going towards Passaic 
or towards Paterson? A. From Passaic to 
Paterson. 

10 Q. It was going from Passaic towards Pater-
son? .A. Yes. 

Q. You were crossing the street-
Mr. Heller : I do not know how I can 

explain it to him. 
Q. (Continuing.) You do not know where 

north, east, south and west is, do you? A. No. 
Q. ,Vhen you got off the 'trolley car, the 

!.!O trolley car was going from Paterson toward 
Passaic? A. Yes. 

Q. The side that you got off the trolley car 
is the west side. Do you understand? I am 
telling you now. The side you got off is the west 
side. Now, did you start 'to cross the street from 
the west to east or from east to west? A. From 
west-

Q. What? A. I got off-
30 Q. ,Vell, when you got off the trolley car, 

when you started to go a,cross the street, did 
you want to go straight across the tracks? A. 
I wanted on Summer Street across the street. 

40 

Q. That would be straight across the tracks? 
A. Yes. 

Mr. Heller: I think we will agree on 
that. 

The Court: That is what he said before. 
Mr. Heller: I did not get it. All right, 

that is all. 
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RE-CROSS EXAMINATION by jfr. Stites: 

Q. Mr. Landra, just one more question. You 
say you heard noise. A. I heard noise; yes, sir. 

Q. What kind of a noise did you hear f A. 
· Oh, engine like automobile. 

Q. Like a truck coming f A. Yes. 
Q. But you couldn't see it t A. Couldn't see 

it that day, heard the noise. 
Q. Did you hear a whistle t A. No~ 
Q. Didn '-t hear any whistle t A. They no blow 

horn. 
Q. Was there a headlight on the trolley car? 

.. ,A .. On the trolley cart Yes. 
Q. The light was lit on the trolley car wasn't 

. t OJ ' 1 . 

The Court: Was it lighted~ 
The Witness: Sure. 

Q·. And the lights in this trolley car was 
lighted~ A. Yes. 

10 

20 

Q. vVas the street lights lighted there on the 
street~ Big light up over the street was that 30 
lighted t A. Yes. ' 

Mr. Stites: That is all. 

CORNELIUS ·v ANDER,VENDE, sworn: 

Direct-exarnination by Mr. Heller: 

Q. Mr. V:anderwende, where ·do you live t A. 4d 
429 ................ Street. 

Q. What city t A. Clifton. 
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Direct 

Q. How long have you lived in Clifton 1 A. 
Eighteen or twenty years. 

Q. Past twenty years 1 A. Yes. 
Q. Do you know the plain tiff in this case, Mr. 

10 Landra, or the defendant in this case, Mr. 
Marone or Altieri 1 A. Neither one. · 

20 

Q. Do you know •~ounsel in this case 1 Or have 
you known at any time prior to this matter 1 

Mr. Stites: I object to that. 
The Court: Objection sustained. 

Q. Do you ren1ember seeing an accident on Oc-
tober 28, 1927 T A. Yes, sir. 

Q. About what time did that accident happen, 
if yo

1
u know1 A. Around five-thirty in the morn-

. 
111g. 

Q. Where did it happen 1 A. Corner of Main 
and Surnrner Streets. 

Q. Now, where were you at the time of the ac-
eident 1 A. Standing on the corner. 

Q. Now, can you tell us what corner, keeping 
in mind the directions of the compass 1 Towards 

30 Paterson is north, towards Passaic is south; and 
then standing in the way-standing towards Pat-
erson, to your right would be east, to your left 
would be west. Now, on what corner were you 
standing1 A. ,vest corner. 

Q. On the west corner 1 A. Yes, sir. 
Q. Is that the corner that Mr. Landra- A. 

Yes. 
Q. -started across the street from~ A. Well, 

40 I was standing on the opposite corner. 
Q. On the opposite; then you were standing 

on the easterly side of J\1:ain Avenue 1 A. Yes. 
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Plaintiff's Witness, Cornelius Vanderwende, 
Direct 

Q. You were on the opposite corner from 
which he was crossing the street 1 A. Yes, sir. 

Q. Whom were you with 1 A. Four or five 
other fellows. 

Q. vVhat were you doing on that corner so 
early in the morning1 A. vYaiting to go to work. 

Q. vVhere were you working at that time 1 A. 
Ringwood. 

Q. Jj...,or the Ringwood Company1 A. For the 
TJnion Building. 

Q. Oh, to Ringwood, for the Union Building 
Company1 Did you see the accident that morn-
ing f A. Yes, sir. 

Q. Will you tell us what you know about it 1 

The Court: What you saw . 
The Witness: What I sawf 

Q. What you saw. A. I saw a man crossing 
the street. As soon as he got on the Paterson 
bound track the truck came along and hit hin1 
on the left foot. 
. Q. Now, did you hear a horn blown, or any 

~1gnal given by the truck f A. No, sir. 
Q. After the truck-by the way, did you see 

the speed with which the truck was coming1 A. 
Yes, sir. 

Q. ~T as it going fast or slow? A. About 
twenty to twenty-five miles an hour. 

Q. Would you say that was fast or slowf 

Mr. Stites: I object to that. 

A. (Interrupting.) I would say fast. 

Mr. Stites: I object to that. 
'rhe Court: Objection sustained; strike 

it out. 
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Cross 

Q. Now, after the truck struck the boy, how 
far did the truck go-or this man? How far 
did the truck go before it stopped? A. Seventy-
five or a hundred feet. 

10 Q. You say about seventy-five to a hundred 
feet? A. Yes, sir. _ 

Q. After the accident, did you do anything to 
assist this man? A. Yes, sir; I picked him up. 

Q. What did you do? A. H,elp~d to pick him 
up, and put him in the doorway. 

Q. Helped to pick him up and put him in the 
doorway? A. Yes, sir. 

Q. Then, what did you do? A. Then I went to 
20 look if I can get a cop around there. 

Q. I beg pardon? A. I went to see if I can 
get a cop. · 

Q. Did you see any lights on the truck while 
proceeding along M:ain A venue? A. I didn't 
notice. 

Q. Didn't ~notice any at all? A. No. 
Q. Did you notice this man walking -across the 

street? Or did you just see him when the ac-
30 cident happened? A. I seen when he was about 

the center of the track. 

40 

Q. On the center of the tracks? A. -Yes, sir. 

- r 1}1:r. ;IIell~r :. Ta_k_~ _.the . witness. 
. -; ,. 

CROSS-EXAMINATION by Iifr. Stites: 

Q. As I understand you to say, that you was 
standing on the west corner-

Mr. Heller: He said eastern. 
Mr. Stites: ,,Tait a minute; you have 

examined him. 
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Cross 

Q. Didn't you say, first, that you was standing 
on the west corner? A. I think I did. 

Q. Well, you was mistaken about that, wasn't 
you? A. vVeil, the west should be the west cor-
ner if you were icoming from Passaic. 

The Court: No, it is west there from 
Passaic, or Paterson-

Q. Coming from P 'assaic- A. East corner 
I was standing on then. 

The Court: Facing Paterson on the right-hand 
side? 

The Witness: On the right-hand side. 

The Court: That is east. 

Q. How long did you say you had lived in 
Passaic? A. Eighteen or twenty years. 

Q. Do you know which direction Main Avenue 
runs? A. Yes, sir. 

Q. What direction 1 A. East and west. 
Q. What direction does Summer Street run 1 

A. North and south. 
Q. Pretty sure of that, are you? A. I am 

pretty sure. 
Q. You went to school, didn't you? A. I guess 

so. 
Q. Eh 1 A. I guess so. 
Q. Studied geography 1 A. Yes. 
Q. Well, now, the intersection there of Sum-

mer Street and Main Avenue has four corners 
' hasn't it 1 A. Yes, sir. 

Q. Which one was you on~ A. On the east 
corner. 

Q. Well, the northeast · or the southeast? 

Mr. Heller: I might say this, if your 

10 
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Plaintiff's Witness, Corneliits Vanderwende, 
Cross 

Honor please, since the witness has the 
points of the compass confused- _ 

The Court: Oh, he has lived here 
twenty years; he has been to school, and 
knows north, east, south and west, he says. 

Mr. Heller: I think, in order to simplify 
matters, if we showed him the picture, 
he may be able to show us more ac-
curately. 

The Court : You can · ask him on re-
direct, if you want. 

Mr. Stites: I am trying to simplify it 
all I can. 

20 Mr. Heller : N: o, you are not. 
Mr. Stites: I am, too. 

By the Court: 

Q. Whi>ch corner were you on 1 A. On the east 
corner. 

Q. Well, northeast or southeast or what 1 
. ' 

Mr. Heller: If you do not know just tell 
r - him you do not know. ' ao 

Mr. ,Stites: I object to that. 
The Court: You mustn't do that. 

· Mr. Stites: That is not proper. 
The Court: He knows enough without 

prompting or not to answer, I hope. 
Mr. Heller: No, if he knows I want 

h . ' 1m to answer. 
The Court: Of course, you do; but if he 

40 doesn't know, he knows enough not to an-
swer, I hope. 

Mr. Heller: I hope so, too . . 
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Cross 

Q. All right. What corner were you on~ A. 
On the northeast corner. 

By 1\1:r. Stites: 
Q. Northeast corner1 A. Yes, sir. 10 
Q. Which corner was it that Mr. Landra 

started from to cross the street 1 A. From the 
opposite corner. 

Q. Well, which corner was that 1 A. That is, 
the opposite corner. 

Q. Northwest or southwest 1 A. Northwest 
corner. 

Q. Was there any fog that morning1 A. Yes, . mr. W 
Q. 1\1:uch of a fog1 A. You could see for be-

tween twenty and forty feet. 
Q. You could see all of the way across Sum-

mer Street, couldn't you 1 A. Yes, sir. 
Q. llow long had you been standing on the 

corner 1 A . .&bout fifteen minutes. 
Q. And there was four or five fellows with 

you 1 A. Yes, sir. 
Q. Friends of yours 1 A. No, sir; they were 30 

workingmen. 
Q. Workingmen 1 A. Men; yes, sir. 
Q. Did you know them 1 .li.. Yes, sir; but not 

by name. 
Q. Lived in the neighborhood there, I suppose1 

A. Well, they come from Clifton, Passaic, all 
around the neighborhood there. 

Q. They worked with you, did they1 A. Yes, 
sir. 40' 

Q. Are they in court 1 A. No, sir. 
Q. Did you give your name to Mr. Landra 0? 

A. I did not, not that day. 
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Cross 

. Q. Did you see the truck driver there? A. 
I seen him, but I didn't talk to hi1n. 

Q. Do you see him in court A. I couldn't sav 
to recognize him. ~' 

10 Q. You would not recognize him? A. No, sir. 
Q. Didn't the driver of the truck help to put 

~1r. Landra on the seat of the truck1 A. I don't 
know; I didn't see him go away. 

Q. How long did you stay there after the acci-
dent 1 A. I stood there about twenty minutes 
after. 

Q. In what part of the street was Mr. Landra 
when you picked him up 1 A. He was laying in 

20 the gutter. 
Q. On what side of the street~ A. Where 1 

was standing. 
Q. On the east side or the west side 1 A. On 

the east side. 
Q. You saw him struck, did you? A. Yes, sir. 
Q. Of course, you saw the automobile coming 

didn't you 1 A. I seen it; yes, sir. ' 
Q. You could see all of the way across Sum-

30 mer Street 1 A. Yes, sir. 
Q. You saw it coming1 A. Yes, sir. 

40 

Q. Making considerable noise, was it, rattling? 
A. Oh, rattling; yes, sir. 

Q. Now, when you picked him up, Mr. Landra, 
how !ar north of the corner where you was 
standing was he lying in the gutter, that is, 
toward Paterson? A. He was laying about five 
foot from the corner. 

Q. From where you was standing1 A. Yes, 
in the gutter. 

Q. In the gutter. Did you see Mr. Landra 
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Plaintiff's TVitness, Cornelius Vanderwende, 
Cross 

when he first started to cross the street? A. 
No, I seen him about the middle of the road. 

Q. First you saw him, he was in the middle of 
the road 1 A. Yes, sir. 10 

Q. Where was the automobile truck at that 
iime1 A. He was about five or ten feet from 
the inter.section. 

Q. That is, the truck was about five or ten feet 
frorn-south of .Sun1mer Street, you mean? A. 
Yes. 

Q. At that time, Mr. Landra was about in 
the middle of Main Avenue? A. Yes, sir. · 

Q. Truck coming all of the time 0? A. Yes, sir. 20 
Q. And the truck passed over -Summer ,Street¥ 

A. Yes, sir. 
Q. And then struck l\,fr. Landra 1 A. Yes, 

• sir. 
Q. About how far from the east curb was Mr. 

Landra when he was struck 1 A. He was right 
in the Paterson bound trolley track when he 
was struck. 

Q. That is, the north bound track1 A. Pater- BO 
son bound. 

Q. Paterson bound, that is, from Passaic to 
Paterson 1 A. Yes, sir. 

Q. Between the rails 1 A. No, right on the-
right on the outside rail. 

Q. How was he moving1 A. Who1 Mr. 
Landraf 

Q. Yes? A. Walking. 
Q. Wasn't he running1 A. No, sir. 
Q. Did you see Mr. Landra look up and down '40 

1\1:ain Avenue 1 A. I didn't notice that. 
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42 

Plaintiff's Witness, Corneli11,s Vanderwende, 
Re-dir'ect 

Q. Were the streets wet or dry that morn-
ing 1 A. Damp. 

·Q. ,vhat kind of a truck was this 1 A. Babv 
Mack. ., 

Q. How 1nany tons 1 Do you know~ A. I do 
not know; no, sir. 

Q. Loaded? · ... i\.. Yes, sir. 
: Q. Did you notice with what 1 A. No, sir. 

Q. )~ ou did not see what it was loaded with 1 
A. Loaded with produce on it. 

Q. Ho-w many men was on it 1 A. I didn't 
notice. 

Q. Did you notice the trolley car there at all 
20 that morning1 A. No, I didn't. 

Q. Didn't notice that1 A. No, sir. 

30 
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Q. Was there anyone else crossing the street 
at the time that you noticed1 A. No, sir. 

Q. There wasn't anyone 1 A. N·o, sir. 
Q. l\1r. Landra was alone 1 A. Yes, sir. 
Q. Were the street lights lighted there that 

morning1 A. Yes, sir. . 

Mr. Stites: I think that is all. 

RE-DIRECT EXAMINATION by Mr. Heller: 

Q. Before the accident, did you see a trolley 
car there at alH A. I didn't notice it. 

Q. Before the accident1 A. No, I didn't notice 
it. 

By the Court: 

Q. You said that the truck struck him 1n the 
ankle,· is that correct 6J. A Y · . es, sir. 
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Plaintiff's Witness, Cornelius Vanderwende, 
Re-direct 

Q. What part of the truck struck him in the 
ankle? A. The rear right wheel-front right 
wheel. 

Q. Front right wheel 1 A. Yes, sir. 
Q. Could you see that~ A. Yes, sir. 
Q. Then he was hurled to the side, was he~ 

A. Hurled to the gutter; yes, sir. 
Q. Truck did not pass over him 1 .A. No, sir. 
Mr. Heller: That is all, Mr. Vanderwende. 
Mr. Heller: That is our case, your Honor. 

PLAIN ·TIFF RESTS. 

Defendants' motion for non-suit. 

Mr. Stites: Your Honor, I move for a non-
suit, first, upon the ground that there is no proof 
of ownership or operation; secondly, that it ap-
pears from the testimony of the plaintiff himself 
that he was guilty of contributory negligence. 

The Court: I will hear you, Mr. Heller. 
Mr. Heller: If your Honor please, on the 

question of ownership, I did not think Mr. Stites 
was going to raise that. 

The Court: Let's forget that, talk about the 
other point. 

Mr. Heller: About the point whether the plain-
tiff was guilty of contributory negligence~ 

The Court: Yes, sir. 
· (Mr. Heller then argued the question of con-
tributory negligence.) 

The Court: The motion is granted. There is 
nothing for the jury at all in this case. It is a 
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clear case of contributory negligence, under your 
own proof-a man crossing the street has no 
right to assume that because he has the right 
of way he need not look, and where a man, 
if he looked, could have seen, and did not see, 
the courts have said he did not look. 
. Mr. Heller: May I say this, your Honor 

10 please, on the question of ownership, will your 
Honor allow me to prove ownership~ 

The Court: I did not pass on that question at 
all; that is not necessary - assuming that owner-~ 
ship is admitted. 

Mr. Heller: Yes. 
The Court: And I assume, perhaps, it is by 

the pleadings. 
Mr. 'Stites: He is a partner, this one defend-

20 ant; he is a part owner. 

30 

40 

'The Court: I do not have to pass on that, on 
that phase of it; therefore,there can b~ no ques-
tion about that. 

Mr. Heller: Your Honor will allow me an 
exception. 

'The Court: You may have an exception, 
certainly. I will hear the next case. The jury is 
excused. 

0CT.1.1928 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

A 1METRIA LANDRA, 
Plaintiff, 

vs. 

SALVATORE 1'IARONE, trading as 
Marone & Company, and 
NICHOLAS ALTIERI, 

Defendants. 

Action 
at Law on 
Appeal from 
Passaic 
Circuit. 

BRIEF OF PLAINTIFF. 

This is an appeal from a judgment of non-
~uit entered after the closing and resting of the 
plaintiff's direct case. The facts in this case 
briefly are these : 

On the twenty-eighth day of October, 1927, 
the plaintiff, Ametria Landra, was injured in 
an automobile accident at the corner and inter-
section of Main Avenue and Summer Street in 
the City of Passaic, New Jersey. He got off a 
trolley car at the corner of Main Avenue ·and 
Summer Street at half past -five in the morning 
on October 28, 1927. He waited until the trol-
ley had proceeded on its course and then made 
observations to his left and right and seeing no 
approaching vehicles, started to cross Main 
Avenue at the intersection of Summer Street. 
It was a foggy morning and one could only see 
a distance of between twenty and forty feet. 
Main Avenue is a main thoroughfare upon 
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which there are two sets of trolley tracks. The 
plaintiff had already gone across the first set 
of tracks, and had passed the second set of 
tracks when he was struck by the automobile 
owned by the defendant, SalvatorB Marone, 
trading as Marone & Company, and driven by 
the defendant, Nicholas Altieri. 

The uncontradicted testimony was also to the 
effect that while the plaintiff was crossing the 
street, he had made observations about four or 
five times both to his left and right, but had 
seen nothing. No signal or warning of approach 
was given. There were no lights on the truck. 
The defendant's truck was operated at an ex-
cessive rate of speed and did not come to a stop 
until about seventy-five to one hundred feet fron1 
the point of contact. 

The plaintiff himself was corroborated by a 
disinterested person, to wit: Cornelius Vande-
wende, whose testimony was to the effect that 
the truck was going at a fast rate of . speed 
and had travelled about seventy -five to one 
hundred feet after striking the plaintiff; had 
no lights and gave no signal of approach. 

The plaintiff received a fracture on the left 
ankle as a result of which he was incapacitated 
for a long period of time. 

With these facts being brought out at the 
plaintiff's case, the defendant moved for a non-
suit upon the ground that the plaintiff was 
guilty of contributory negligence. The court 
granted this motion and it is because of this 
decision that the plaintiff appeals. 

POINT ONE. 

We contend that the court erred in entering 
a judgment of nonsuit in favor of the def end-
ants and against the plaintiff. 

We desire first to urge that in a situation 
such as the case at bar, it is fundamentally the 
l'ule that the plaintiff's evidence must be and 
should be taken as admitted for the purpose 
of a motion for a nonsuit. In support of this 
contention we cite the case of Kerner vs. Zerr 
(135 Atl. 866); decided by our Court of Errors 
and Appeals, speaking through Justice Black: 

'' A motion for a nonsuit admits the 
truth of the plaintiff's evidence, and of 
every inference of fact that can be legiti-
mately drawn therefrom, but denies its 
sufficiency in law. The trial judge is to 
s_ay whether any facts have been estab-
lished by evidence from which negligence 
may be reasonably inferred. It is for the 
jury to say whether from those facts neg-
ligence ought to be inferred." 

We therefore come to the question as to 
whether or not the testimony adduced on the 
part of the plaintiff is the inference most favor-
able to the plaintiff and sufficient to raise a 
jury question. 

. The court, in granting the motion, said ( Case, 
page 43 and 44) : 

: 'There is nothing for the jury at all in 
this ease. It is a clear case of contribu-
tory negligence, under your own proof-
a man crossing the street has no right to 
assume that because he has the right of 
way he need not look, and where a man, if 
he looked, could have seen, and did not 
see, the courts have said he did not look.'' 
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With this conclusion on the part of the court, 
we respectfully refer to the actual testimony, 
and submit upon a careful reading, the trial 
court erred in both stating of the facts and in 
finding a fact which was necessarily within the 
sole province of the jury. 

Referring to the plaintiff's testimony ( Case, 
page 21, lines 10 to 43, page 22, lines 1 to 10) : 

'' Q. What happened after you got off 
the trolley car~ A. The trolley car went, 
and I am looking both sides, and I can-
not see nothing, and I walking across. 

'' Q. As you walked across the street, 
did anything happen to you~ A. N_ o, I 
cannot see nothing, look on both sides, 
can see nothing. 

'' Q. As you walked across the street, 
did anything happen to you 1 A. N_o. 

'' Q. Did you understand my question 1 

'' The Court: Did an automobile hiL 
you~ 

'' A. I walking, look both sides, you 
could see nothing, but it was about five 
more feet from curbstone I got hit, a 
''Knife'' at that time knocked me down. 

"Q. Did an automobile strike you 1 A. 
Yes. 

"Q. It struck you while you wen~ 
crossing the street f A. Yes. 

'' Q. Where did the auto strike you 1 
What foot was struck? A. Left foot. 

"Q. The left foot. When the auto 
struck you, do you know what happened 
to yourself? A. Well-

" Q.· Well, what part of the roadway 
were you struck on 1 Do you know 1 A. 
I was a little-
" By the Court: 

'' Q. How nearly had you gotten across 
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the street~ How near were you to the 
other side~ A. I was about five feet 
from the curbstone. 

'' Q. About five feet from the gutter~ 
A. Yes. 

'' Q. What street was that - Main Ave-
nue and what is the street? _.._t\._. Main Ave-
nue and Summer Street.'' 

Continuing ( Case, page 22, lines 29 to 33): 

'' Q. While you were going across the 
street, did you hear any horn blown by 
any automobile~ A. No. . 

'' Q. Did you see any lights on the 
truck? A. I don't see the lights, no.'' 

It will be observed that the plaintiff cannot 
speak the English language too well, but never-
theless states very clearly that he made proper 
observation both before and during the time he 
was crossing the street at the intersection; that 
he was struck, as he estimates, at about five 
feet opposite the curb. 

1Tpon cross-examination, this witness reiter-
ates his story and explains that it was a foggy 
n1orning and in his estimation, one could not see 
more than a distance of twenty or twenty-five 
feet ( Case, page 28, lines 10 to 29) : 

'' Q. You couldn't see _anything on ac-
count of the fog, could you~ A. Well, you 
can see about twenty or twenty-five feet. 

"Q. You could see twenty to twenty-
five feet that morning~ A. Yes. 

"Q. You could~ A. Well, I could about, 
maybe twenty or some more feet I saw. 

'' Q. Wasn't it very foggy, heavy fog, 
that morning1 A·. Not so quite. 

''Q. What~ 
'' The Court : Not so much. 
"A. Not so much. 
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"Q. Not so much fog? A. I can see 
about twenty feet. 

'' Q. Before you crossed t~e street, y~u 
looked both up and down Main Street, did 
you? A. Yes.'' 

He also testified that the trolley car had al-
ready passed him before he attempted to cross 
the road ( Case, page 28, lines 34 to 43) : 

'' Q. How far away from you was the 
trollev car when you looked up and down 
Main., Street? H"ow far had the trolley 
car gone when you looked? A. Trolley 
car pass already. 

'' Q. How far? · A. About twenty to 
twenty-five feet already. 

"Q. It had crossed over Summer 
Street, had it, when you looked? A. 
Yes." 

He also reiterated that after he started to 
cross the street, he looked four or five times and 
saw nothing ( Case, page 29, lines 38 to 42) : 

'' Q. How many times did you look 
after you started to cross the street? A. 
I looked four or five times, and I saw 
nothing, looked both sides.'' 

This in effect completes the testimony of the 
plaintiff. We desire at this time to urge that 
according to this testimony which of course 
must be accepted upon the argument for a non-
suit, that the plaintiff acted as any reasonable 
person would act under the similar circum-
stances and used every precaution that any 
reasonable man would. 

He is corroborated by a disinterested witness, 
Cornelius Vanderwende, who testified as fol-
lows ( Case, page 34, lines 9 to 11) : 
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'' Q. Do you know the plaintiff in this 
case, Mr. Landra, or the defendant in this 
case, Mr. Marone or Altieri? A. Neither 
one ('Case, page 34, lines 17 to 25). 

'' Q. Do you remember seeing an acci-
dent on October 28, 1927? A. Yes, sir. 

'' Q. About what time did that accident 
happen, if you know? A. Around five-
thirty in the morning. 

'' Q. Where did it happen? A. Corner 
of Main and Summer Streets. 

"Q. Now, where were you at the time 
of the accident. A. Standing on the cor-
ner." 

This witness was standing on the opposite 
corner ( Case, page 35) from where the accident 
happened, and actually saw the accident ( Case, 
page 35, lines 23 to 42) : 

'' Q. What you saw. A. I saw a man 
crossing the street. As soon as he got on 
the Paterson bound track the truck came 
along and hit him on the left foot. 

'' Q. Now, did you hear a horn blown, 
o! any signal given by the truck? A. No, 
sir. 

'' Q. After the truck-by the way, did 
you see the speed with which the truck 

. az A Y · was coming . . es, sir. 
"Q. Was it going fast or slow? A. 

About twenty to twenty..:five miles an 
hour. 

"Q. Would you say that was fast or 
slow? 

"Mr. Stites: I object to that. 
"A. (Interrupting.) I would say fast. 
"Mr. Stites: I object to that. 
'' The Court: Objection sustained; 

strike it out ( Case, page 36, lines 1 to 10). 
"Q. Now, after the truck struck the 
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boy, how far did -· the truck go-or this 
man? How far did the truck go before it 
stopped? A. Seventy-five or a hundred 
feet ( Case, page 36, lines 23 to 33). 

'' Q. Did you see any lights on the truck 
while proceeding along Main A venue? A. 
I didn't notice. 

"Q. Didn't notice any at all~ A. No. 
'' Q. Did you notice this man walking 

across the street~ Or did you just see 
him when the accident happened~ A. I 
seen when he was about the center of the 
track. 

'' Q. On the center of the tracks~ A. 
Yes, sir. 

'' Mr. Heller: Take the witness.'' 
Upon cross-examination of this witness, he 

substantiated the story testified to on direct-
examination and also gave his version of the 
distance that he could see in the fog of that 
morning _( Case, page 39, lines 19 to 22). 

'' Q. Was there any fog that morning1 
A. Yes, sir. 

"Q. Much of a fog~ A. You could see 
for between twenty and forty feet. 

'' Q. You could see all of the way across 
Summer Street, couldn't you~ A. Yes, 
sir." 

Plaintiff also produced the medical testimony 
and then rested his case. With these facts the 
court took it upon himself to conclude that the 
plaintiff was guilty of contributory negligence 
and granted a motion for a nonsuit. 

We sincerely urge that we have carefully in-
spected the records for the purpose of finding 
any fact which might lend favor to a conclusion 
that the plaintiff was guilty of contributory neg-
ligence and that such contributory negligence 
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was the approximate cause of the 1nJury, 
especially in the light the court's finding, to wit 
( Case, page 44, lines 1 to 9) : 

'' A man crossing the street has no right 
to assume that because he has the right 
of way he need not look.'' 

With this first finding as just set forth, it is 
our contention that there is no evidence which 
would indicate that the plaintiff did not make 
proper precautions. Obviously, the contrary is 
conclusively proven, to wit: That the plaintiff 
did as a matter of fact make four or five ob-
servations to see an approaching vehicle. The 
court also found as a fact ( Case, page 44, lines 
1 to 9) · 

'' and where a man, if he looked, could 
have seen, and did not see, the courts 
have said he did not look.'' 

The court was not justified in finding these 
facts in view of the testimony since the plaintiff 
testified that he could only see at a distance of 
approximately twenty feet. This was directly 
contrary to the admitted evidence in the case, 
since the testimony clearly shows that it was a 
foggy morning and that it was impossible to 
see any great distance. 

We liken the case at bar to the case of Qu,inn 
vs. West Jersey & S. R. Co., 7 4 Atl. 456; 78 N. 
J. L. 539, in which case the court said: 

'' The plaintiff, having driven to within 
three feet of defendant's track and there 
stopped, looked and listened for an ap-
proaching train, and, it appearing that 
at that point his range of vision extended 
about two hundred feet up the track, and 
hearing and seeing no train, he attempted 
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to cross, when an electric train coming at 
high speed suddenly emerged and caused 
the damage complained of. There was 
evidence from which a jury might infer 
that the audible signals required by 
statute were not given. Held that, under 
these circumstances, a jury question was 
presented, and a motion to nonsuit was 
properly refused. '' 

We feel that the case at bar presents a situa-
tion almost parallel at every angle to the Qilinn 
case and the court therefore was in error in 
granting the nonsuit. 

We therefore urge that the court in giving its 
reasons for the granting of a nonsuit was in 
er:r:or and that there exists no grounds upo'n the 
records .which would entitle the court to grant 
the motion. 

Citing the case of Donus .vs. Public Service 
Ry. Co., 133 Atl. 1'96: 

'' To preclude the plaintiff from ma in-. 
taining the action on the ground of con-
tributory negligence, his conduct must 
have been negligent, and his negligence 
must have been contributed to the injury 
in such a way that, if he had not been 
negligent, he would have received no in-
jury from the act of the defendant.'' 

Also citing Jackson vs. Geiger, 'et al., 126 Atl. 
438; 100 New Jersey Law, 330: 

"To disentitle a plaintiff to recover, it 
must not only appear that he was negli -
gent _but that his negligence proximately 
contributed to defendant's negligence that 
caused his injury." 

It is fundamentally the rule that where the 
entire evidence presents a debatable question of 
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fact as to the existence of contributory . negli-
gence, the issue is one for the jury. Citing 
Doney vs. Morris County Traction Co., 99 Atl. 
118, at page 119 (89 New Jersey Law 416): 

''We find nothing of a character so 
clearly culpable in the plaintiff's conduct 
in this case as to charge him as a court 
question with contributory negligence. 
The books are replete with road crossing 
cases, wherein this court has determined 
the rule to be that, where the case upon 
the entire evidence presents a debatable 
question of fact as -to the existence of con-
tributory negligence, the issue is one for 
the jury. Zindler vs. P'ublic Service Ry. 
Co., 78 N. J. Law 536; 74 Atl. 478; Quinn 
vs. West Jersey Ry. Co., 78 N. J. Law 
539, 74 Atl. 456; Bradley vs. C. R. · R. of 
N. J., 84 N. J. Law 357; 86 A1tl. 378; 
Peterpolo vs. Pwblic Service Ry. Co., 81 
N. J. Law 390, 79 Atl. 307; N apodensky 
vs. W. J. R. R. Co., 88 Atl. 1032; Schnack -
enberg vs. D., L. cf; W. R. R., 98 Atl. 266; 
Rabinowitz vs. Hawthorne, 98 Atl. 315. 

'' A fortiori must this well-settled rule 
be applied where, as in the case swb 
judice, the facts upon the ex pa.rte proof 
of the plaintiff stand uncontroverted, and 
any deduction to be drawn therefrom must 
necessarily present a question of fact re-
solvable only by the jury.'' 

Taking therefore the entire case, we respect-
fully urge that the judgment of the trial court 
in granting a nonsuit be reversed and a trial 
de nova be granted. 

Respectfully submitted, 

HELLER & BOSS, 
Attorneys for Plaintiff. 

AARON HELLER, 

Of Counsel. 
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SALVATORE MARONE) trading as 
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OLAS .ALTIERI) 
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BRIEF F 10 1R THE 1DEFENDANTS-
APPELLEE :S. 

Statement. 

On the 28th day of October, 1927, at 5 :30 o'clock 
A. M. ( Case, 20, 1. 40; Case, 34, 1. 20), plaintiff 
alighted fron1 a south bound trolley car on Main 
Avenue in the City of Passaic, State of New Jersey, 
and while in the act of crossing Main Avenue, at 
its intersection with Sum1ner Street, from the 
northwest corner to the northeast corner going in 
an easterly direction, plaintiff was struck by an 
automobile truck proceeding in a northerly direc-
tion on Main A venue, north of the intersection of 
Summer Street. 
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POINT I. 

The non-suit was . properly granted. 

Plaintiff was guilty of contributory negligence 
in crossing the highway in the manner in which he 
proceeded in not making careful and proper obser-· 
vations, both before and while in the act of cross-
ing. I-Ie testified that he looked on both sides and 
did not see anything ( Case, 21, 1. 10 ; Case, 28, 1. 
1), and the first ti1ne that he saw the automobile 
which struck him ·was after he ·was struck ( Case, 
30, 1. 35), although he could see up and down Main 
Avenue in both directions for a distance of about 
two blocks ( Case, 28, 1. 30). 

Plaintiff further testified that he waited for the 
trolley car from which he had alighted on the 
northwest corner of Main Avenue and Summer 
Street ( Case, 39, 1. 18; Case, 26, 1. 15), to continue 
before he started to cross the highway in an easterly 
direction to the northeast corner ( Case, 28, 1. 1) , 
and that when he first looked before crossing, the 
trolley car had proceeded entirely across Summer 
Street, going south ( Case, 28, 1. 41). 

"Q.. Then _ you looked both directions on 
Main A venue, did you? A. Yes. 

Q. Did you see anything coming? A. No. 
Q. You could see for twenty feet, you say? 

A. I could see. 
Q. Could you see all the way across Summer 

Street? A. Yes. 
Q. You didn't see anything coming? A. No. 
Q. How wide is Summer Street at that 

point? A. I don't Imow how wide is that 
street. 
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Q. Well, can you show us in the court room 
here about how wide it is? A. It is as ·wide 
as the court room. 

The Court: It is as wide as the court room? 
The Witness: Looked as wide as the court 

room. 
The Court : As wide as the court room ; 

forty feet. 
Q. You could see all of the way across Sum-

mer Str~et before you started over? Right? 
A. I looked all over, both sides ; I can't see 
nothing. 

Q. You would see all of the way across Sum-
mer Street? A. Yes. 

Q. You didn't see anything coming? A. 
No." 

When the plaintiff was crossing Main Avenue, 
.he heard a noise like an automobile truck coming, 
but did not see anything ( Case, 33, 1. 10) . From 
this testilnony, it conclusively appears that the 
plaintiff heard the automobile truck approaching, 
but paid no attention to it and did not even look 
to see ·what was making the noise, because if he 
had looked he could have seen the truck as it was 
approaching at the time. 

There was plenty of light · at the intersection 
where the accident occurred as the headlights and 
other lights on the trolley car were lighted which 
was going in a southerly direction and the auto-
mobile truck was proceeding north and the large 
street light at the intersection was also lighted 
( Case, 33, 1. 20). 

Plaintiff's witness, Vanderwende, ·who was 
standing on the northeast corner of Main A venue 
and Sununer •Street ( Case, 39, 1. 1) , could see south 
beyond Summer Street ( Case, 39, 1. 22), the direc-
tion from which the truck was . approaching and 
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he saw the auton1obile truck approaching when it 
was south of Sumn1er Street and n1aking consider-
able noise and rattling ( Case, 40, 1. 30), and saw 
the truck pass all the way over Su1nmer Street 
before the accident ( Case, 41, 1. 20) , and the plain-
tiff was struck north of Su1nmer ·Street ,on Main 
Avenue in the middle of the street ( Case 41, 1. 18). 

This witness, on the 111orning of the accident, 
could see a distance of at least 75 or 100 feet as 
he testified that the truck proceed~d about that 
distance after the accident ( Case, 36, 1. 1), as the 
witness would necessarily have to see the truck 
that distance in order to testify to that effect, 
which indicates that the truck could have been 
seen that morning a considerable distance if the 
plaintiff had been looking. 

The witness also testified that at the time of the 
accident, the street lights at the intersection were 
lighted ( Case, 42, l. 28), and that when he first 
saw the plaintiff, he was in the middle of the road 
and at that tin1e, the truck was approaching, going 
north, 5 or 10 feet south of Sun1mer Street ( Case, 
41, 1. 5), and that the truck had to cross Summer 
Street, a distance of 40 feet ( Case, 29, 1. 20), before 
reaching the plaintiff, who was crossing Main 
Avenue, north of Summer Street. 

This ·witness did not testify that there was no 
lights on the truck as stated in plaintiff's brief, but 
said that he did not notice whether there was any 
lights on truck ( Case, 36, 1. 24). 

It is respectfully contended that if plaintiff's wit-
ness could see the automobile truck approaching, 
it is only reasonable to assume that the plaintiff 
could have seen it also if he had been looldng. 

This witness saw the plaintiff crossing the street 
( Case, 35, 1. 25) , but did not see the plaintiff look 
up and do"\vn Main Avenue as testified to by the 
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plaintiff ( Case, 41, l. 40), which is a strong in-
dication that the :plaintiff did not look while eross-
ing the street. 

It is apparent from the testimony of the plaintiff 
that if he did look up and down Main Avenue, he 
certainly looked carelessly as the automobile truck 
"\Vas certainly within the range of his vision before 
he started to cross the street as he could see for 
about two blocks as he expressed it and there was 
plenty .of light and the large street light on the 
corner "\Vas lighted and the defendants contend that 
the plaintiff was guilty of contributory negligence 
in not 1naldng reasonable and careful observations 
at the tirne of crossing the street and that he should 
have seen the auto1nobile truck approaching as it 
was certainly in the street coming toward him at 
the time and there does not seem to be any reason 
for his not seeing the truck if he had either looked 
or made careful observations. 

The rule requirh1g one exercising his lawful 
rights in a place where the exercise of lawful 
rights by others may put him in peril, to use such 
precaution and care for his safety as a reasonably 
prudent man ·would use under the circumstances, 
is the measure of duty for one who crosses a public 
highway on foot. He n1ust use his po-wers of obser-
vation to discover approaching vehicles, and his 
judginent ho-wand when to cross without collision, 
but his observation need not extend beyond the 
distance within which vehicles moving at lawful 
speed ·would endanger him. If obstacles tem-
porarily intervene to prevent observation, he 
should wait until the required observation can be 
made. 

Newark Passenger Ry. Co. v. Block. 
Errors and Appeals, 55 N. J. Law, page 
G05. 
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In the above case, the court at page 612 states 
as follows: 

"The duty devolving .on one using a high-
way for passage on foot varies with circum-
stances, which are indefinitely various. It 
may be of one degree when the highway is a 
quite country road, and of another degree 
when it is the crowded street of a great city. 
It may differ at different hours of the day, 
with res:pectl to different vehicles and the 
differing rates of speed at which they are mov-
ing, and by reas.on of different opportunities of 
observation. 

It is impossible, in my judgment, to classify 
these variant circun1stances, and to lay down 
a precise rule as to the degree of care required 
in each class. In dealing ·with cases of this 
sort we must recur to the general rule, which 
requires one, in exercising his lawful rights in 
a place where the exercise of like rights by 
others may put him in peril, to use such pre-
caution and care for his safety as a reasonably 
prudent man would use under the circum-
stances. 

From this rule it may be said in general that 
one who passes on foot along a sidewalk or 
footpath of a highway must use his po,vers of 
observation in respect to other passers thereon, 
and a reasonable judgn1ent to avoid collision. 
In crossing the road·way a foot passenger must 
likewise use his po:wers of observation to dis-
cover approaching vehicles, and a like judg-
ment when and ho,v to cross without collision. 
In the latter case, doubtless the degree of care 
required exceeds that required in the former 
case, not because the right of the foot passen-
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ger and the right of the driver of a vehicle dif-
fer, but because of the circumstances. The 
vehicle usually travels at a greater speed-it 
cannot be so quickly stopped or diverted from 
its course; a street car cannot deviate from its 
track; while the passer on foot may quickly 
stop, turn aside or even retrace his steps. So 
it may al so be gener ally said that if obstacles 
temporarily intervene to prevent observation, 
reasonable pru dence would dictat e delay until 
such observation as is requi site has been made." 

One who pas ses on foot along a crosswalk over a 
highway is bound to use his po-wers of observation 
to discover approa ching vehicles, and should exer-
cise a reasonable judgment as to when and how to 
cross ·without collision. McGrath v. North Jersey 
Street Ry. Co., 66 N. J. Law, page 312, Errors and 
Appeals. 

The court in this case stated as follows at page 
317: Two conclusions. seem inevitable. One is that 
if the plaintiff, just before the accident, had not 
been inattentive to his surroundings he must have 
seen this eastbound car, ,vithin a few feet of him, 
either in motion or at rest, on the tra ck upon which 
h'e ·was about to step. The car was a lar ge object. 
Its lights. n1ade it conspi cuous. There was no im-
pediment to visjon. Unfortunately the plaintiff was 
looking aw ay fro111 the car, and so did not see it. 

The other conclusion tha t resul t s from the testi-
n1ony is that the plaintiff, when he looked to the 
,Yest, before stepping off the curb, and saw no east-
bound car·, 111ust have looked carele ssly, etc. At 
page 318, near the top of the page , the court further 
con11nent ed as follows: The ti n1e that elapsed be-
tween his leaving the curb and the accident was 
brief; only what a n1an would occupy in walking 
twelve or fifteen feet at a "nice, ordinary walk." 






