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ASSEMBLYMAN RALPH A. LOVEYS (Chairman): Ladies 
This is 

and 
the gentlemen, we 

first meeting 
will 
of 

call 
three 

Insurance 
insurance. 

Committee will 

this meeting to 
public hearings 

hold regarding 

order. 
we on the 
municipal 

Assembly 
liability 

May I at this time introduce the members of the 
Committee that are present here today: Assemblyman 
Assemblyman Rafferty, I'm Assemblyman Loveys, and 
Laurine Purola, aide to the Committee. 

Zecker, 
this is 

Presently, at this very moment, the League of 
Municipalities is having a meeting in Freehold regarding the 
same importc1.nt subject matter. I am told that after 1 o I clock 
today that we wi 11 have a good number of peop 1 e who wi 11 be 
testifying at this meeting, so what we will do today, right 
now, we will start. We have, I think, seven or eight wish to 
testify; we 1 ll break for lunch, and then we'll begin again once 
the people from the League of Municipalities arrive on the 
scene. 

So, I want to welcome you to the first of three public 
hearings which this committee will hold on the subject of 
municipal liability insurance. As most of you know, the 
problems of municipalities and other public bodies in securing 
affordable insurance coverage have grown more severe during the 
past several months. This is not a new problem. As most of 
you know, there wer e similar problem s in 1968 and in 1977. In 
both cases, the crisis passed and no legislative solution 
appeared to be necessoL/. 

The present crisis, however, seems to be somewhat 
different. There are fundamental problems within the 
commercial insurance industry itself. Heavy losses have caused 
premiums to be raised sharply. A numb er of reinsurers have 
either left the market or substantially limited their 
writings. Uncertainties about the possible effects upon 
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municipalities of litigation relating to pollution liability 

have caused i nsurers to be wary of writing insurance for public 
bodies because of the potentially immense exposure to loss. 
Some of the industry's problems may have been caused by. or at 
least aggravated by. commercial deregulation. We do not know 
this to be the case. but it is one of t he as pects of the 
problem which we intend to examine. 

Our purpose of being here today is to learn from you 
what the problems are and to discuss these problems. On the 
basis of these discussions. we will formulate legislation which 
we hope will effectively deal with the problem. It is a 
complex issue. and we will be asking questions during the 
course of t h ese hearings. We wi ll seek your cooperation in 
sharing your views with us fully, so that the legislation which 
emerges wi l l be something that you can support as well as 
something which wi 11 contribute to solving the problems which 
so many of you have faced in this area. 

So. at this tim e , it gives me pleasure to welcome the 
Assemblyman from District 9, Assemblyman Jack Hendrickson. 
Jack. would you come forward. please? 
ASSEMBLYMAN JOHN T. HENDRICKSON, JR.: 
First of all, Chairman. le t me congra t ulate you on taking your 
Insurance Committee on the road to listen to the problems of 
our State as far as g overnmental liability insurance goes. 
I' 11 try to be brief and to the p oi n t . All th e communications 
in my office as an Assemblyman in the Ninth Legislative 
District and 2 :: 2 f o rm e r mayor of a community for. like, 1. 2 
years - - Th e horrendous, unconsciona b le increas es of those 
municipalities, and l 'm sure through your Committee, will show 
the direction. Myself, I would lean to the capping of the 
insurance at a fair amount in ord e r to protect the 
municipalities, but at the same time, give the constituency 
and/or our people a logical amount of dollars commensurate with 
the problem t hat might have arisen wherein t hey had to sue. I 
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know that I s almost dynamically. I 'd say. being opposed by the 

New Jersey Bar Association, and they're leaning on the 
constitutional rights, and we as elected officials -- I don't 

think any of us are more protective of the constitutional right 

than of the public elected official. 
I don't believe that our people can stand the kind of 

. increase in costs that are being forced upon them with the 

horrendous increase in the cost of liability insurance. It's 
just one of many. And to be taken with that is the cap law. I 
think anything that should be passed by the Assembly -- all of 
the testimony that's being fed to your Committee: what your 

Committee, in it's wisdom, will arrive at at least should be 
relieved from the cap law. I know that it's been touted 

throughout the State of New Jersey that the cap law is 
essentially keeping the taxes down. Well, that can be said, 
but a good point for the municipalities had to exist with the 
cost of inflation. and all the problems that are inherent in 
the municipalities. The good elected officials that have been 
e lee ted. and reelected. and elected again numerous times. take 

care of their constituency and keep a tax rate at a rate of 

affordability. I think that's our job. 

So , with that. Mr. Chairman, again, I' 11 congratulate 
you: I personally lean to the capping of the insurance, but I 
will be the full supporter of whatever comes out of all the 
hearings on this Committee. Thank you very much for allowing 
me to testify. 

ASSEMBLYMAN ZECKER: Questions. Mr. Chairman? 
ASSEMBLYMl',r.J LOVE YS: Yes. Yes, Mr. Zeck.er? 
ASSEMBLYMAN ZECKER: Jack. have you gotten any 

suggestions as to what you alluded to the cap. but you 
didn't say what suggestions you would come up with as far as a 

dollar amount. 
ASSEMBLYMAN HENDRICKSON: Well. in the first place, I 

alluded to releasing the cost of insurance. The mandated costs, 
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I don't believe, any longer should be within the caps. 
ASSEMBLYMAN ZECKER: No, I don't mean that, I mean as 

far as liability. 
ASSEMBLYMAN HENDRICKSON: 

liability-- I think, and I'm not 
All right, 
trying 

capping 
that's a 

the 
good 

question. I think there, perhaps, should be a step amount for 
the type of injury. Again, we're going back to the automobile 
and the soft tissue, and perhaps on a complete disfigurement or 
inability to work. I think also should be taken into 
consideration the age of that individual and the potential that 
individual would have in his life-span in his earnings. I 'rn 
talking about now, if we have a machinist, what his rate of pay 
and to bring into the factoring what perhaps he would make in 
his lifetime as a 

of 
machinist and, perhaps as a superintendent, 

versus one the professional people, perhaps an 
administrator, 
municipality. 

or somebody like that, working for a 

I think the capability of the earning power has to be 
brought in there. I think it might be difficult to say, oh, a 
quarter of a million dollars should only be allowed. Perhaps 
that figurP- is a base figure, but I do believe, again, the 
capability of the life-span earnings figured on the insurance 
age and/or the retirement age out, because our -- in different 
unions and negotiation process, some people are being allowed 
to r e tire out earlier than others. I'm thinking of the 55 and 
out now along those lines. The ss and out that 
retir ente: r,l should be taken into it, bocc::usc , as we all retir G 
out our ow n incorue becomes less. 

ASSEMBLYMAN R~PP~RTY: I just have one question, Jack, 
and that is, are you aware of Pennsylvania's $250 thousand cap 
on municipal governments? 

ASSEMBLYMAN HENDRICKSON: Some of it. 
ASSF:MBLYMAN RAFI-"EHTY: Some of it. Yeah, I--
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ASSEMBLYMAN HENDRICKSON: I can't can ' t say that I'm--

ASSEMBLYMAN RAFFERTY: Well, I'm not either, and I was 
just wondering how that was working out? 

ASSEMBLYMAN HENDRICKSON: No-- I threw the quarter of 
a mil out because of--

ASSEMBLYMAN RAFF'ERTY: Because of that. 

ASSEMBLYMAN HENDRICKSON: --other areas. Yes. 
ASSEMBLYMAN RAFFERTY: Well, maybe someone else during 

the course of the testimony--

ASSEMBLYMAN HENDRICKSON: Might, yes- -
ASSEMBLYMAN RAFFERTY: --will shed light on this. 

ASSEMBLYMAN HENDRICKSON: Shed light on it--
ASSEMBLYMAN RAFFERTY: Thank you. 

ASSEMBLYMAN HENDRICKSON: But, just to-- I know that 
the New Jersey Ba r Associatio n , again , is leaning to the 

constitutional areas, and particularly since the automobile 
verbal thres h old ha s be e n passed, but I believe we can protect 
that, and a t the same time go to the constituency with a 
program that wi 11 give them a proper type of protect ion at a 

cost they can afford. I think that's our bottom line, is a 
cost factor of what our peop 1 e out there in the resident ia 1 

areas can afford t o live wil h with the amount of tax assess 

they're going up. 
ASSEMBLYMAN LOVEYS : Thank y ou Assemb lyman . 
ASSEM l:.I LYt",l\N HENDRICKSON: Thank you very much. Thank 

you for allowing me to t es ti f y. 
ASSEMUL YMAN LOVEYS : At th is t imc , t oo , I would 1 i ke 

to ask Asse:;;·,:_; 1yman J e ff f ro m nis trict 9, at this time 
come forward. Good morning. Assemblyman. 

A S S E M B L Y M A N JEFFREY W. MOR AN: Good 
morning. An d fi r s t of all , I'd l ike to personally take th is 

opportunity t o thank you for giving me the opportunity to be 

here. 



I presently serve as an Assemblyman, 

know, and I also serve as the Chairman of the 
Authority in the Borough of Beachwood. 

which you al 1 

Local Utility 

For the last ten years we have worked, at a regular 
basis, to maintain a very stable rate with excellent service. 
Last April, our liability insurance became due, and we spent - -

· sent out approximately ten proposals to different insurance 
companies. We received one proposal from a particular 
insurance company. which was not too excited about giving us 
the proposal, but after many discussions and meetings they 
agreed to give us one. 

We had, prior to this, a $1500 a year liability 
insurance, and the new proposal brought it up to $24,000 -- I'm 
sorry, that was $1500 a year and the new proposal was 
$24,000, which was a difference or an increase of 
$22,500. This increase, in itself, represented an $8.65 per 
unit increase for 1986 users of our system. 

l, point of interest, during the last ten years the 
life of our that's the life of our authority -- we did not 
suffer one c 1 a i m at a 11 in 1 i ab i 1 i t y . I might a 1 so note that 
the new policy has a pollution exclusion to it which we could 
not get. 

On April 15 our policy expires, and with the future 
hold s unknown. 1 speak will1 you as an authority that has 
approximately 2600 customers. And many other authorities in my 
district and communities that have school districts as well as 
municipal utility auth ct~'- ies, arid township govern ing bodie s , 
are experiencing a very similar increase. 

The prohlPn, that we foresee is not just something that 
existed in '85, it's being paramounted now in '86. As our 
April lS date comes closer and closer, and we start looking at 
insurance increases that municipalities, school boards, and 
utility authorities are experiencing, we're going to be 
experiencing another increase of range from 20 to $30 thousand 
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over and above our existing increase. Our system I s users are 
being taxed unnecessarily because of this increase, and 
unfortunately we have to pass it down to them. Of the eight 
dollars and eighty-six-- Dollar increase-- We only increased 
our user charge this past year by $4. So we, in essence, are 
reducing our services per unit customer by $4.86. With the 

· anticipated increase this coming April, with an additional 25 
to 30 thousand dollars in liability insu r ance, we will not be 
able to absorb that by reducing services anymore than what 
they've been reduced already. It's a c r isis stage; it's not 
just utility authorities, it's municipalities, it's school 
districts. And I know Mayor Nugent from South Toms River is 
here to speak with a very similar situation, and Kurt Booth, 
the Chairman of the Lacey Municipal Utility Authority is here, 
and Jack Hendrickson's office and my off i ce had contacted all 
of our municipalities in the district to hopefully be here, and 
I know many of them plan on being here later on today. 

I think it's something that we've got to look at, and 
we've got to look at seriously. I think Jack Hendrickson's 
point with the cap is very important, and I think something's 
got to be done to have courts make decisions that are fair and 
justifiable to all parties. I think everybody has to be 
represented and have their day in court and get what's properly 
due them. 

Bu t 1 think we' v e: got t o look at who's paying thes e 
bills. It's the consumer, it's the same people that, in fact, 
are being vindicate G. 1 thin!', wha t we ' ve - - other thing that 
we've -- got to look at is we've got to look at taking outside 
of the cap law, the increases. And not just the increases --· 
and I know we've been discussing this on the floor in the 
Assembly for the last week and a half - two weeks as to 
reducing or eliminating the increase from '85 to '86 -- that 
scope of change being outside the cap. It goes further than 
that. It goes back many many more years. I think what we've 
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got to do is we've got to take a norm of the last five years. 

and we've got to average that together. and we've got to take 
that total norm and subtract it from the present fees that are 
being charged for liability, and that should be the number that 

is struck for utility authorities. school boards. and 

municipalities. They just cannot cope with the cap law the way 

- it is now and the kinds of increases that we're all 

experiencing. 
Again. I want to personally thank each and every one 

of you. I know your time is as valuable as ours. and I know 
you I re out working and making a 1 i ving, and your being here is 
appreciated by all. And on behalf of all of those people in 
the Ninth District, 
your time and your 
problem. 

I want to personally, again. thank you for 
effort to try to correct this particular 

ASSEMBLYMAN LOVEYS: Jeff. we thank you. Any 
questions for Assemblyman Moran? 

ASSEMBLYMAN ZECKER: The carrier for your utilities 
authority -- the proposed carrier -- did they tell you why they 
were raising the insurance? 

ASSEMBLYMAN MORAN: Yes. Matter of fact. when we sent 
out our specs to the ten prospective companies, they all came 
back to us and told us the exact same thing: basically, they 
coul rl not g LL the coverage, and the only company that would 
write it was Lloyd's of London. And it's just ironic that all 
ten insurance brokers came back with the exact same answer, and 
what h a ppened was we finally got ou~ insurancP company that had 
us the previous y ea r a y- 1eed that he would take us because he 
had been our insurance carrier for years, and he felt that we 
were a good risk, although he did claim to us that with the 
increas e he was charging us he was not making a profit, he was 
doing that a_s a good wi 11 because we had been good customers. 
We have never had a claim, and the fact of the matter is we 
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have less insurance today than what we did then. yet we have 

this gigantic increase. 
ASSEMBLYMAN ZECKER: Who was the insurance carrier. do 

you recall? 
ASSEMBLYMAN MORAN: Silverstein's. 
ASSEMBLYMAN ZECKER: That was the broker. or was that 

· the--
ASSEMBLYMAN MORAN: That was the carrier. 
ASSEMBLYMAN 

Silverstein? 
ZECKER: That was the carrier. 

ASSEMBLYMAN MORAN: Silverstein. 
ASSEMBLYMAN ZECKER: 

have never heard of that one. 
I know there's a lot of them. I 

ASSEMBLYMAN MORAN: Yeah. And they had--
ASSEMBLYMAN ZECKER: Did he explain to you why the 

increase? 
ASSEMBLYMAN MOI:{AN: Because they could not get anyone 

to carry it for them, and they had to go to Lloyd's of London 
to get it. 

ASSEMBLYMAN ZECKER: 
to Lloyd's of London? 

ASSEMBLYMAN MORAN: 

Silverstein's, the broker. went 

Yes. Correct. And I think that's 
pretty much the experience that most of the school boards. the 
municipalities, and the utility authorities are facing. We've 
got two things gojng for us right now in Ocean County and in 
the Ninth District the Ninth and Tenth District. Dover 
Township has coordinated an activity v: hc r e we're grouping all 
the municipalities together, and they're researching. right 
now, the possibility of going with group insurance. The school 
districts in Ocean County-·· Toms River school is presently a 
self-insured partially, and some of the other school districts 
are starting to get 
Utility Authority is 

into that as well. And the Ocean County 
coordinating an effort in behalf of all 

the utility authorities in the Ocean County area, trying to 
coordinate that kind of an activity there. 
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But the one thing about it is, legislatively, they 

cannot cross over. They cannot have a n agreement with the 
school board and the municipality and the utility authority 
together. And this is, I think, something that we should 

possibly look into, about being able to bridge that gap, where 
utility authority, school district, and municipality can join 
together and seek bids for proposals joint ly, or they can go in 

as a self-insured carrier on their own. 
ASSEMBLYMAN LOVEYS: Assemblyman , that I s exactly what 

we want to obtain by having all these hearings. We want to be 
able to get back to the municipalities in t h is State and after 

the hearings and after the analysis takes place, and to make 
those recommendations. 

ASSEMBLYMAN MORAN: Excellent. Excellent. 
ASSEMBLYMAN LOVEYS: It's been said over and over 

again, but I do feel that this is the direction that we are 
leaning, but we want to be sure that we are going in the right 
direction. 

ASSEMBLYMAN MORAN: Yeah, I think that with that type 

of a proposal, or a conclusion, we could get out from under the 
realm of the carriers or the Lloyd's of Londons that carry the 

liabilities, so that we can carry our own. And then just carry 
an umbrella insurance policy, if need be, with Lloyd's of 
London, to carry for extenuaLing circumstances. And-- Jack, 
as President of the: May o r's Asso ci at ion , I know that you' r e 
very actively involved in that, and I know we ' ve received some 
correspond enc e fr o1 .. y e~ abou t t hat . 1 th i n k i t's the direction 

that we have to go. 
ASSEMBLYMAN LOVEYS: Thank you, Assemblyman. 

ASSEMBLYMAN MOH AN: Okay. Thank you. 

ASSEMBLYMAN LOVE YS : At th is time may I call on 

Bob? Assemblyman Robert Singer. from Dist r ict 10? 

ASSEMBLYMAN ROBERT W. SINGER: Good 

morning Mr. Chairman and mem bers of the Committee. Again, it ' s 
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nice to speak to you about the problem that's plaguing many of 
us. As Mayor Rafferty knows, I wear two hats also; I am also 
Mayor of Lakewood, which is the third largest municipality in 
Ocean County, and am facing the same problems that all mayors 
are facing today. Fortunately for us, Lakewood has been 
self-insured for the last five or six years. But the problem 
we are facing is the excess liability insurance we are able to 
purchase. 

Prior to this past year, we were able to purchase the 
kind of insurance we felt we needed at the local level -- a $20 

million umbrella policy that covered us for catastrophic 
type of incidents. Unfortunately. this year to be able to have 
any kind of reasonable tax rate, we were only able to purchase 
$5 million. We are concerned this coming spring, when our 
policy is up for renewal again, will we be able to get the same 
five million we got last year? 

This is a terrible crisis. Certainly a municipality 
without enough insurance, you realize, is very vulnerable; we 
are responsible to the public, and without excess liability 
policies we cannot meet that obligation properly. 

The self-insurance plan with other municipalities is 
something we' re working on. As Assemblyman Moran mentioned to 
you, all the mayors have gotten together and we're seeing if we 
ca n g c ~ even lower rates, based on non-profit basis. 

As l spok e to yo11 last time and Assemblyman Moran 
did elude to that the concept of allowing us to coinsure 
wi.th our school boards, with our municipal utility authorities, 
mi g ht a 1 s o h c 1 h) u s r e du c '" 
package. UnfortunateJv , 

iL si nce we can put together a county 
some things have happened in our 

County that are catastrophic. For example, in 
Township, the utility auLhoriLy ' s unfortunately 
was cancelled prior to the Governor's edict, and 
operate with no insurance. Their school board 
mentioned the last time l spoke to you about it 

Jackson 
insurance 
now they 

and I 
had 

insurance coverage of liability payment of approximately 
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$35,000 a year. This past year they thought they were doing 
the right thing and plugged in another 35,000, figuring it 
might double and be 70,000. When they got back their premium 
was over $400,000. 

I am Secretary Treasurer of the County Board of 
Health. We have an excess liability policy, since the 
existence of the Board of Health, of $1 million. We have never 
once ever had a claim against us. That's a pretty good 
record. The policy was running the County approximately 
$16,000 a year. We were notified it was going up to $84,000, 
and we had 48 hours to either renew or we would be cancelled. 
Brick Township schools have gone up 700% in their liability 
insurance to the school board. 

These are horror stories. And certainly, whether it 
has to be us grouping together on a non-profit basis to bring 
down the cost of insurance -- and that would be the concept of 
coming together - - or that you cap it -- and capping has been 
done; it's been done in the hospital 
They have a cap on what a hospital is 

situation in New York. 
liable for. We've seen 

it in the liquor industry in California. They've capped what a 
bar is liable for there. Unfortunately the amount of claims 
today in some places are catastrophic , 
insurance, of course, it would bankrupt 
ca ri happen. l Ll1inr, we Sd 'v.' this U1i li g 

and without proper 
the community, which 
in Jackson recently, 

with that Le g lGr situation. If the insurance companies are not 
able to step in, it might have bankrupted the town. 

Insurance is necessary, bu t it has to be at an 
affordable rate. And certainly, righ L n ov it is not affordabl e 
rate to municipalities, and to school boards, and to 
authorities. And we are at wit's en d where we are going with 
this . All of us realize, an d c e rtainly the concept of verbal 
threshold was the tip of the iceberg of the insurance problem; 
it was to get the ball rolling. But the true problem facing 
all of us, and whether it be in the public sector, as we are 
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discussing today, or businessmen in the private sector, 

liability insurance is running rampant. And something has to 
be done to at least put it under control, and to become a 
reasonable rate. And things that we have always been taught 
a 11 our 1 i ves, that insurance companies have brainwashed us to 
believe that experience rate had something to do with your 
insurance, has gone out the window. And the perfect example is 
our county Board of Health. That no longer takes into account 
what your experience rate is; have you had any claims or what 
size your claims- - F'or example, in our Township, being 
self-insured for the first $200,000, you can imagine that 95 to 
100% of the claims would never reach our carrier. We take care 
of them locally. Yet, that experience rate does not effect at 
all what our premium would be. 

These are the kind of things that I think have to be 
addressed, and the kind of things we have to look at as elected 
officials on the State level, and hopefully, through the 
Committee and y our hearings we'll come up with some positive 
action. 

ASSEMBLYMAN LOVEYS: Bob, thank you. You mentioned 
the fact that you 
tell me, over the 
not having these 

are also a Mayor in your district. Can you 

community wa s 

past years 
so-called 

in charge of, 

-- let's assume -- when we were 
insurance problems, who 
if you will, of the risk 

in your 

areas? 
Did you have a specifjc board, or a specif ic person? 

ASSEMBLYMAN SlNG~~: What we did was, when we put out 
the bid [or our insurance coverag E: , i:,.:.r.:t o[ thaL wct s handling 
o u r r i s k ma r 1 a g e Iii e r, L • So t ha t w a s a n i n c 1 us iv e f e e pi ck in g up 
the Township's exce:., insurance policy. So it was handled by 
professionals. 

ASSEMBLYMAN LOVEY S : It was handled by professionals. 
ASSEMBLYMAN SINGER: Yes, it was. 
ASSEMBLYMAN LOVEYS: In other words, what you are 

telling me is that in your community you did actually shop for 
its insurance programs? 
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ASSEMBLYMAN SINGER: Absolutely. We shopped for 
insurance programs, and since we were self-insured for the 
first $200,000, whoever handled the excess liability also was 
part of the risk management team that would take care of the 
claims. And they would recommend to us settlements. and. of 
course, through our attorneys we would take care of the 
settlements. 

ASSEMBLYMAN LOVEYS: 
have anything? 

ASSEMBLYMAN ZECKER: 
this in other municipalities . 
years were you self-insured? 

ASSEMBLYMAN SINGER: 
ASSEMBLYMAN ZECKER: 
ASSEMBLYMAN SINGER: 
ASSEMBLYMAN ZECKER: 

Fine. thank you. Gerry, do you 

Bob, same question. We've seen 
As Mayor of Lakewood, how many 

Six years. 
With that $200,000? 
Six years. We went to--
Did you ever- -

ASSEMBLYMAN SINGER: By the way, we were $100,000 
until last year. We wen t t o $200,0 00 last year. 

ASSEMBLYMAN ZECKER: Did you ever break the 100,000 or 
$200,000? 

ASSEMBLYMAN SINGER: We had one incident in our 
history, and unfortunately i t happened several years ago. It 
was a police incident where a young man was shot by a policeman 
accidentally. Unfortu nately the y oung man was paraplegic, and 
still is today, an d jt was a very, very large claim with inside 
of our insurance liability. The claim was $20 million it 
was qu ite a la rs L c lai m. That wa s the on ly one I know about in 
our history of any si ze going ab ove that. 

ASSEMBLYMAN ZECKER: It doe sn' t take too many $ 7.0 

million claims - -
ASSEMBLYMAN S INGE H: No it doesn't. But, had we not 

had our insurance, a 

municipality- - Remember 
$20 million 

our municipal 

l r, 

claim 
budget is 

against 
only 

a 

$28 



million. A $20 million claim against our municipality would 

bankrupt our municipality had we not had insurance. 
ASSEMBLYMAN ZECKER: But that one was when you were 

carrying the $20 million umbrella. and it did go to excess. It 
went right to the top of the $20 million. 

ASSEMBLYMAN SINGER: It did go to-- Right. 
ASSEMBLYMAN ZECKER: 
ASSEMBLYMAN SINGER: 
ASSEMBLYMAN ZECKER: 
ASSEMBLYMAN SINGER: 

one thing- -
ASSEMBLYMAN ZECKER: 

After that--
As a matter of fact--
--did they drop it--

Excuse me, let me just correct 

After that did they drop it from 
the $20 million to the $5 million umbrella? 

ASSEMBLYMAN SINGER: Believe it or not, that happened 
prior to us having the $20 million coverage. It happened when 
we only had a million dollar coverage, and the $20 million was 
a structured settlement over 20 years 
bought. It was a full policy thing. 
they had learned about that we went 

at what a million dollars 
We then went to-- After 
to a higher thing. It 

didn't affect us then. This past year is when we saw the 
cutback -- we had to cut back down to five million. We could 
not get the excess liability we wanted to have. 

ASSEMBLYMAN ZECKER: Did the insurance carrier give 
you any rea so n -- a s the Ma y o r you probably asked questions, 
you kn ow, why is the premium going up - did they give you any 
answers ? 

ASSF.MRT -YM?\N SINGF:R: Their problems, or their concerns 
are, we have a landfill that is 1n f o reclosure right now. 
We're closing down, like, all landfills -- there are some three 
to four hund r e d throughout the State. There are concerns about 
our landfills; th e re are concerns about our general exposure. 
In a larger town, where you have about three to four hundred 
employees we have a police force of over 100 policemen in 
Lakewood we certainly realize we have a lot of exposure. 
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Their concerns were that between the environmental concerns 

today, and just the general large amount of settlements, that 
they did just not want to give us excess liability at any 
cost. As a matter of fact, we had to go into the Lloyd's of 
London type of situation to get the five million. 

We don't know what's going to happen this spring. Our 
insurance does not come up until the spring. Again, the 
self-insurance has helped us considerably, because most of the 
smaller claims I've been taking care of, and I only remember 
one claim ever getting to the carrier. 

ASSEMBLYMAN LOVEYS: Jack, any questions? 
ASSEMBLYMAN RAF'FERTY: I have no questions, Mr. 

Chairman. 
ASSEMBLYMAN 

appreciate your time. 
LOVEYS: Thank you, Assemblyman. We 

ASSEMBLYMAN SINGER: Thank you for coming and thank 
you for taking your time. 

ASSEMBLYMAN LOVEYS: May I ca 11 

the Chairman of the Utilities Authority 
Lacey Township. Mr. Booth? 

on Mr. 
I 

Booth, who is 
think it's in 

K U R T H. A. B O O T H: Thank you, Assemblyman. It is 
quite a surprise that you called me up here, I wasn't prepared 
for this. 

ASSEMBLYMAN LOVJ::YS: D o you want to tell us some of 
your problem s . Mr. Booth , or would you rather hold them and 
make- -

r:.: • . BOOTI-I: I'd rather hold on. may be until the nex t 
meeting, u r1li l I can prepare myself. 

ASS1'~MBLYMAN LOVEY S: A 11 right. r'ine. Thank you very 
much, anyway, for beiny wit h us today. 

MH. BOOTH: Thank y ou , sir. Thank you. 
ASSEMBLYMAN LOVEYS: I know a gentleman who does want 

to speak at this time, Mayor Nugent from South Toms River . 
Mayor Nugent, nice to have you with us this morning, sir. 
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M A Y O R J A M E S A. N U G E N T: In reference to the 
insurance problem in our town, what we're faced with right now 
is, due to the limitations of a cap, the figures that I have 
for you is this: In 1982, our total liability insurance was 
$50,000 the cost. And this is for a small town of 
approximate 1 y 3 9 O O residents . In 19 8 3 it rose to $ 5 4 • 0 6 2 ; in 
1984 excuse me it rose to $55,154; in 1985 it rose to 
$83,879.61. The projected figure for 1986 is in excess of 
$100,000. At the present rate. with the cap limitations on. 
our Borough, because of its size, is rather restricted in its 
income. Last year our in cap appropriation was $491,000, and 
if you tack 5% on that, which would allow us approximately 
$24,000 to increase our base. Now the increased insurance cost 
in 1985 has exceeded $38,000, of which during the course of the 
year we had to make special emergency appropriations to cover 

this additional increase. 
We had, according to our projected budget in 1985, we 

anticipated approxjma tely $55,000 jn line item on the budget, 
basing it on last year's figures which had been running 
consistent. But in 1985, halfway through the year where our 
budget had already been passed at that figure of $55,000, the 
new rates came in totalling $83,000. Which means that we had 
to come up with an emergency appropriation of $29,000 to cover 
this additional expenditure. 

hvw thes e figures reflect that in 1986 we have to make 
up a large portion oi this money in cap as well as out of cap 
to cover the shortage s f o r 1985. So the projected figures for 
198 G, along with the :t,29,000 increase in our insurance costs, 
plus the emergency a pp ropriation, means that our residents are 
going to be burdened with a tax increase that will amount to 
approximately $4 '/,000 to $48,000 within cap. And on the State 
law under the cap, the most we can improve our tax base is at 
$24,850. Therefore, our residents, already overtaxed in our 

area -- We're aboul the fourth highest paying tax rated 
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community in Ocean County. And for 3 900 residents who have--

Basically it's a residential town, with a small shopping area 
and small business area I mean real small the town in 
size is about one mile square, so we're rather restricted in 
the amount of income-producing areas that we have available to 
us. Where possible we have been advancing along these lines to 
incorporate additional ladeables in our town where possible, 
but to date we haven't been successful. We• ve been plagued 
with the Department of Environmental Protection, Green Acres 
we tried to sell some property and Green Acres is attempting to 
stop it. These are areas where we're attempting to generate 
additional income into our town to offset some of the large tax 
increases on our residents. But for the insurance rates the 
way they' re going out-of-sight, especially for our residents 
which is a basically, a lower-middle income town-- And if we 
continue to raise taxes, we're going to have a ghost town on 
our hands. 

So w1,,::,r 1 a rr suggesting to this Committee is if it•s 
possible to put the increases out of cap, if it's at all 
possible. That would help relieve some of the situation, 
because within the cap, if we have to go out for a referendum 
in our town, as well as 1 imagine smaller towns than our size, 
we'll be faced with knock down, because our residents are 
already overburdened a s far as ta x e s are concerned. And to 
look forward to next year, becaus e of these insurance 
increases, that the sewage rates in our towll will also go up as 
well. With in::: ,· ~a r:cc , it affects everything: our Board of 
Education, our Se~a~ r AuthoriLy, our local municipal 
governments, in fact, even our County government's affected 
with the increases in insuranc e . 

And this is all passed down t o t he man on the bottom, 
which is our taxpayer. He's the end recipient of the bill. 
He's got to come up with the dollars to afford this insurance, 
step-by-step up the ladder. 
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So now, what I'm looking for is if it's possible for 

you to consider some sort of legislation to remove part of the 
burden, if it's possible, on the man at the bottom. He's 
carrying a large enough load as it is, and I think if it's at 
all possible to have some sort of relief along these lines, 

that's basically what I'm looking for, sir. 
ASSEMBLYMAN LOVEYS: Thank you, Mayor. Gerry, do you 

have any questions? 
ASSEMBLYMAN ZECKER: Ralph, there is legislation -- I 

; 
don't know what the status of it is -- to take insurance out of 
the caps. That doesn't solve your --

MAYOR NUGENT: No, no, 
ASSEMBLYMAN ZECKER: I mean, the taxes still go up. 

What is the status of that legislation? 
ASSEMBLYMAN LOVEYS: It is pending legislation. 

ASSEMBLYMAN ZECKER: But it's out-of-committee, or 
in-committee? (Committee Aide indicates it is 
out - of-committee) Out-of-committee, and, you know, how many 
sessions have we had so far? Three or four, Ralph--

ASSEMBLYMAN LOVEYS: Yeah. Let's see, the other day 
-- maybe some of the Assemblymen in the room can help me -- the 
other day Dick Zimmer' s bill was to help those communities in 
cap whose insurance policies came due in the middle of the 

year, I believe . 
ASSEMBLYMAN ZECKER: Yes. See, there's legislation on 

that. Whal we' re looking for is a way to bring the public 
insurance :'ln, , ..-, so it doesn't hav e to affect your caps. That's 
t Ii ,:: r ea 1 p r o b 1 em . 

ASSEMBLYMAN LOVEYS: We understand your problem. 

MAYOR NUGENT: That's basically wha t I'm interested in. 
ASSEMBLYMAN LOVEYS: Right now, a good number of 

communities are experiencing the same problem. They want to 
get outside of the cap--
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MAYOR NUGENT: See, larger municipalities and 
townships have a larger rate-base to base it on, and they have 
the areas where they can raise the taxes. But the small 
communities, they are the ones that are adversely affected, 
where it's almost a strangulation on the town. I agree, 
$40,000 or $50,000 does not mean much to a municipality or 
township that has a budget of $29 or $38 million. But to a 
small municipality where $20,000 can almost kill the town 
financially, that's what we're faced with. It's the smaller 
communities that I'm electing myself to speak for, because this 
is the problem we're faced with. 

ASSEMBLYMAN LOVEYS: Mr. Nugent , I asked Mr. Singer 
this, and I'll ask you too. Do you have a risk management 

this for you --program? Do you have a pr of es s i ona 1 who does 
for your community? 

MAYOR NUGENT: 
handles us. Now. we 
like that. We haven't 
whatever claims we've 

We have our -- an insurance agency that 
don't have that many claims, or anything 

h an any astronomical claims. Basically, 
had basically is a fender bender with, 

you know, automobile liability, or a compensation case where 
employees get injured. But the compensation awards we're 
talking are very, very minimal. There's nothing astronomical. 
or anything like that. 

LOV l::Y S : And you ' re saying what everybody 
else is saying, even though your experi e nces have been very, 
very small or nil, your premiums are still rising. 

MAYOR NUGEt:1' : Ye s . Wo ll. the carrier based it on th e 
fe1.ct that we have a landfill. th a t p r ese ntly is still in 
operation 
down. But 
insurance 

in our town. 
because of 

And 
th e 

we' re 
town ' s 

carriers are afraid 
occurring as it did in Legler. 

in the process of closing it 
landfill in our town. the 
of th e similar situation 

ASSEMBLYMAN LOVEYS: Wel 1. you realize that the 
Insurance Commissioner did give relief in that area as far as 
pollution is concerned. 
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MAYOR NUGENT: Yes, but as far as the insurance 

company's concerned, as long as--
ASSEMBLYMAN LOVEYS: They're still leery of it. 
MAYOR NUGENT: Yes. As long as a municipality has a 

landfill in their municipality area, they're a little leery 
about insuring. And that's what makes it expensive to go 

around shopping. 
ASSEMBLYMAN LOVEYS: How big is your landfill. by the 

way? 
MAYOR NUGENT: 

presently it's 20 acres. 
It was originally at 5.11 acres; 

ASSEMBLYMAN LOVEYS: You can I t entertain taking some 
other community's--

MAYOR NUGENT: No the Department of Environmental 
Protection wants to closG us down- -

ASSEMBLYMAN LOVEYS: Said no-- Okay. 
MAYOR NUGENT: --because we overextended. 

ASSEMBLYMAN LOVEYS: Thank you very much, Mr. Nugent. 
MAYOR NUGENT: Thank you. 
ASSEMBLYMAN LOVEYS: May I call on, at this time. Mr. 

Peter Strauss, Al 1 iance of American Insur er s? Good morning. 
Mr. Strauss. 
Strauss. 
P E T E R 

think. My 

1 hope you have a lot of solutions for us, Mr. 

STRAUSS: l ' m just loaded with solutions, I 
name is Peter Strauss, and I am the Government 

Afiairs Hepresentative ior the !:;astern Hegion of the Alliance 
of Ame rican In s urers. 

The 1\.1. liance is a national trade association of mo r e 
than 175 property and liability insurance companies. doing 
business in all SO states and the District of Columbia. Many 
of our members are active in New Jersey markets for personal 
and business insurance. 

We I re here today to discuss the insurance problems of 
municipalities, , public entities, school boards, and etc. and 
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their effects on those entities throughout the State. Recent 
studies have shown that insurance costs for many 
municipalities, towns, and other local entities have risen to 
the point where they have become such high risks that insurers 
are not able to provide coverage at any price. In other 

situations, some municipalities can no longer afford liability 
insurance premiums and have had to cut municipal services in 
order to retain insurance programs. And the problem is not 
confined to northern New Jersey or southern New Jersey. but it 
is statewide, and indeed, it is nationwide. 

In fact, officials throughout the states around the 
country say that they are being swamped by a surge of 
multi-million dollar lawsuits, court judgments, and they are 
straining their budgets. forcing cutbacks in services. and in 
some cases threatening bankruptcy. ln fact. some 
munic i pa 1 it i es have dee 1 a red bankruptcy and just closed-up the 
town. 

There are several effective ways this disorder can be 
dealt with, including legislation to deal with tort reform. the 
utilization of proven risk management techniques. and the 
implementation of aggressive loss control programs. Simply 
setting up a mandatory risk sharing mechanism to force insurers 
to provide coverage to municipalities and school districts at 
artificially 
underlying 

low 
cau s e s 

rates, 
of 

will 
the 

not, in and of 
problem. Those 

itself, cure the 
who favor this 

approach point out that these mechanisms will ease the problems 
of cities and towns by allow1n0 th~~ to readily buy insurance . 
Most importar1 L, mandated pooling mecllar.isrn for liability 
insurance in and of themselves also do not address the 
underlying causes of the problem. 

As an example of the problem, about two weeks ago the 
Star-Ledger reported a story about a man whose life was saved 
when a New Brunswick po 1 ice officer pushed him out of the way 
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of a car coming down the street. The man admitted his life was 

saved in the police report and to the newspaper reporters. 
About two weeks ago again that man turned around and sued the 
city, the police officer, and the police department for damages 

caused -- cuts and abrasions specifically to his arms when 
he fell as a result of being pushed out of the way of that car. 

Longer lasting solutions which could help restore 
stability to this market have to involve changes in the tort 
liability system. We offer the following specifics: 

Modify the doctrine of joint and several liability to 
cover only damages caused directly by the municipality, public 

entity, school board--
ASSEMBLYMAN ZECKER: Excuse me, Mr. Chairman? 

ASSEMBLYMAN LOVEYS: Yes? 
ASSEMBLYMAN ZECKER: (speaking to witness) You don't 

have copies of your testimony. 
solutions- -

I'm trying to write down your 

MR . STRAUSS: 
not have copies. 

I will get you copies. I'm sorry, I do 

ASSEMBLYMAN ZECKER: Okay, because you're either going 

to have to talk slower--

ASSEMBLYMAN LOVEYS: Peter, start again from your tort 
liability reform, if you will. 

MH. STl:{AU SS: Sure. Modify the doctrine of joint anC: 
several liability. That's the doctrine which says, if you are 
involved at all, you can be held completely liable for: whatever 
happens - wh 2 t-r:>v0r damage has happened. We'd like to modify 
that d oc tri ne to cover only damages caused directly by the 
public entity, be it a municipality, school district, or 

authority, what have you. Instead of being potentially liable 
for all of the judgment, as the deepest pocket in the 
neighborhood, the municipality or public entity would be liable 
only for those damages it was responsible for -- it caused. 

There are those who argue that joint and several 
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liability have been part of the legal system for hundreds of 

years. But if age of a doctrine were the only criterion, 
taxation without r epr esen tat ion, debtors ' prison, con tr ibu tory 
negligence, and the doctrine of sovereign immunity should never 
have been abolished. In this respect, New Hampshire and 
Vermont have abolished joint and several liability, as have 
Kansas, Ohio, and New Mexico. In addition, Nevada, Texas, 

Indiana, Louisiana, Oregon, Pennsylvania, Iowa, Minnesota, and 
Oklahoma have placed limitations on the doctrine. 

We recommend that you establish a threshold for pain 
and suffering suites. In New Jersey, of course, the Tort 
Claims Act does not permit pain and suffering damages against a 
public entity. However, since environmental liability is such 

a big part of the municipal liability problem, we recommend 
that you take a look at the environmental statutes and see if a 
municipality cannot be held liable under those as well as under 
the Tort Claims Act for damages. And there we suggest that a 

threshold could be set at $2500 in incurred medical expenses, 
plus a requirement that there was a permanent disability or 
disfigurement. 

We recommend 
entities, and 1 would 
$250,000 per person/$] 

that you cap recoveries 
recommend the Governor 

million per occurrence. 

against public 
suggesting a 
There are at 

least 28 states which have p la ced so m0 !': ind of limitation on 
damage aw z rd s again s t municipalities, averaging about $150,000 

for each person, and ~3~0,000 per each occurrence. It has been 
estimated by the City of Ne,;..1 York that th e y would have saved 
$ 3 S IT, i. 11 i o ll d ye a r i f t h C:i' h a d t ho s e l i m i t a t i on s . A l thou g h l L (;· 
City of New York cannot possibly compare with the State of New 
Jersey or its municip a lities, i t ' s a rude figure; it's an 
awakening . 

We request that you strengthen the negligence law to 
eliminate strict liability, or at least to limit strict 
liability as you have for hazardou s waste cleanup contractors. 
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I think that that can be extended to others as well. 
We'd like to see that municipal liability claims be 

directed to an arbitration panel, as they have done in 
Pennsylvania. Claims under $40,000 go to an arbitration panel. 

Establish a sys tern of periodic payment or structured 
awards to replace the present lump sum system. 

Ironically, the Alliance has appeared before this 

Legislature and others since the mid '70s on the very same 
municipal and other liability problems we're discussing today. 
The theme of our remarks was how to solve the problem before it 
becomes a crisis. We may have now reached a crisis stage where 
remedial tort reform measures can't wait much longer. 

Preliminary studies show a 100% increase in the number 
of lawsuits filed against public officials from 1982 to 1985. 

Let me stop at this point to say to you that I will be 
happy to provide you with a backup for everything that I'm 
saying. Unfortunately I had a nice long weekend, and this is 
the first time I had a suit on in a few days. I'm not quite 
prepared with the backup now, but I do have it in the office 
and 1 will be happy to send it to you. 

With that increase in lawsuits against public 

officials and public entities came a corresponding increase in 
the size of judgments against the municipalities. In 1982 the 
largest award reported in the United States in a municipal 
liabjlity ca se was $ 230 , 000. In 1985 the top award was $2 
mi 11 ion. This does not inc 1 ude the judgment against Jackson 
Township. whi r~ v~L reduced from $16 mi ll ion to something like 
$~.4 million. I requested the latest information on th e 
increases on claims brought against Ne~ Jersey public entities 
and the increases in the severity of those claims in terms of 
payments. The Insurance Services Organization or Office, 
rather -- which is the data collection agency for many of the 
insurance companies in the State, has told me that I will be 
able to have those figures tomorrow. Of course I will pass 
them on to you as soon as 1 gel them. 
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The increaseing magnitude and greater frequency of 
lawsuits is difficult to bear for municipalities and their 
insurers. These trends reflect the general perception that 
government 
perception 
liability 
insurers. 

bodies are deep pocket defendants, and that kind of 
has caused courts to expand the scope of municipal 
coverage to include exposures never intended by 

Environmental liability is the most dramatic example 
of the courts' liberal policy interpretations. Many pollution 
insurance policies I'm sorry many pollution insurance 
policies wer e writt e n to cover only sudden, unexpected 
pollution incidents. But courts have interpreted policies more 
broadly to cover damage from long-term pollution. 

And I have already covered, in detail, the other 
factor that has caused municipal liability insurance costs to 
mushroom, and that is the doctrine of joint and several 
liability applied retroactively. Under this doctrine, cities 
and th c i r insurer s ar 0. r equ ir ed t o pa y a major portion of 
hazardou s waste cleanup costs regardless of how little they 
contribute. These risks may be too unpredictable to insure, 
quite simply. Reinsurers have withdrawn from the municipal 
liability market to avoid these huge exposures, leaving primary 
insurers with insuffic ie nt capacity to cover governmental 
entities. 

Muni c ipa l 
self-insurance is 

liability exp osure is so large that 
a possibility only for a few very large 

governments. Sma ll er c n~~un itics a ~n • t hav e t h~ fina nc ial 
capacity t o assume these risk s . And while self-insurance 
pooling mechanism s an d reci p r ocals may help ameliorate the 
availability proble m. thes e device s do nothing to address t he 
nagging and serious problems arising from the tort liability 
system. 

I would like to mention, however. 
management formulated in consultation with 

that effective risk 
as many 

muni c ipalitie s ha ve don e . can go a long way 
insurers, 

towards reducing 
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rates and exposures. Sound municipal management. proper 
maintenance of streets, public property and equipment. and a 
centralized loss control program can cut the incidence of 
accidents and injuries. Although a number of municipalities do 
support loss control activities among their employees and at 
city-owned facilities, a large percentage of municipalities 
have no truly effective loss control program. 

Municipalities usually lack the profit motive which 
provides the financial incentive for loss control. Their 
funding comes not from the competitive market, but rather from 
public moneys supplied by taxpayers. When expenses go up, it 
is often easier to raise taxes than initiate programs for cost 
containment. Recent complaints about tax increases. however. 
are causing municipalities, as well as other levels of 
government, to look more closely at how their funds are being 
spent. 

ln the long run, successful loss control programs will 
reap a double benefit for the cities. One. to reduce 
accidents. injuries, and other causes of damages to individuals 
or their rights. and two, to help hold down the cost of 
insurance. 

In addition, municipalities can reduce costs by 
assuming some portion of their liability risks themselves. 
Larger cities in particular should consider the use of 
appropriate deductible s for some or all lines of insurance, 
while retaining insurance protection for claims exceeding a 
specified amount. The proper use of deductibles would, first, 
directly c~courage los ~ co~~rol among each city department, and 
second, reduce significantly the insurance premiums which would 
be charged for first dollar coverage. 

Moreover, cities and towns can take other steps to 
reduce the actual number of incidents which lead to claims 
against them. The adoption and enforcement of appropriate 
safety and health standards for city work places and public 
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areas. workable rules of conduct for employees. particularly in 
the fire and po 1 ice departments, and a ppropr ia te regulations 
governing the actions of city boards and commissions are all 
essential to an effective loss control program . 

By taking corrective actions such as these. government 
officials can minimize the current problems in municipal 
liability, and perhaps more importantly. can do a great deal to 
ease the financial burden of the taxpayer. 

Additionally. the insurance industry, with the 
leadership of the Professional Insurance Agents Association, 
has been working on the problem of municipal liability 
insurance. The industry has prepared two white papers on the 
problems of municipal liability insurance, and specifically on 
the problems of the liability created by pollution exposures. 
Again. I will be happy to provide these papers to you. There 
are two more in the works, and as soon as they are available I 
will also provide those to you. 

The formation of insurance pooling mechanisms or 
reciprocals are possible remedial measures. Also. the market 
assistance program scheduled to be implemented by the New 
Jersey Insurance Department may offer temporary help. But 
there should be a realization that tort reform is the best hope 
for lasting solutions. The insurance industry has agreed to 
work with the League of Municipalities, school board 
representatives, contractors, and others t o continue to discuss 
the problems and potential solutions. 

That concludes rry remarks . I will be happy to answer 
any question s that you may have. 

ASSEMBLYMAN LOVEYS: Peter, I have a series of 
questions for you. The Allianco of American Insurers -- what 
percentage of the insurance companie s writing liability 
insurance would you say would fall into this category? 

MR. STRAUSS: Depending on the line -- in New Jersey 
our companies don't write a great deal of municipal liability 
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insurance. In other lines we-- Percentage-wise, I would be 
guessing that perhaps we 
percent. 

our companies-·- write about six 

ASSEMBLYMAN LOVEYS: Six percent. 
MR. STRAUSS: Yes. 
ASSEMBLYMAN LOVr.:YS: About 

companies would you say that might be? 
MR. STRAUSS: From the Alliance? 
ASSEMBLYMAN LOVEYS: Yeah. 

how many insurance 

MR. STRAUSS: I would-- Again, it would be a guess, 
but I would not say it was much more than a dozen, if it were 
that high. 

ASSEMBLYMAN LOVr.;YS: I don't want you to go in to 
great dissertation on this, but your immediate reaction, if you 
will, how would the industry accept tort reform the 
insurance industry? 

MIL STRAUSS: I think the--
ASSEI--iDLYMAN LOVEYS: Welcome open arms, running back 

into the marketplace --
MR. STRAUSS: I don't think that anything is going to 

happen immediately. Nothing happens overnight, particularly in 
the insurance industry. Things take time. We have to wait and 
see what kind of loss experience there is before anything will 
happen. You see that in auto insurance, you see that in 
workers' com r jns1Jrancc. We would welcome it, I think, that as 
a sign of good faith, at the least, the insurance industry 
would be pressure ~ t o come back into the market. And I 
certainly wuuld rec omm e nd to my companies that they make every 
effort to get back into the market. The approval hopefully 
the pending approv a1 - of the pollution exclusion form of the 
commercial general liability poli cy will ease the situation 
somewhat. 

answer. 
ASSEMBLYMAN LOVEYS: 
but I'd like your 

Okay. 
opinion 
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reform, or tried to have tort reform, what would be the 

reaction, and how would it be accepted by the trial lawyers? 

Ml:{. STRAUSS: I would suggest to you that they might 
oppose the action. 

ASSEMBLYMAN LOVEYS: 
threshold philosophy . 

Again, as they did the verbal 

MR. STRAUSS: As they've opposed no-fault, as they I ve 
opposed verbal threshold. Trial lawyers do serve a very 
important purpose, and they are very necessary, however--

ASSEMBLYMAN LOVEYS: Mr. Strauss, let me ask you this , 
ha s commercial insurance deregulation. do you think, that has 

affected the problem area we find ourse l ves in today? 
MR. STRAUSS: I think that in it's allowed what 

insurers considered to be adequa t e increases or necessary 
increases, rather it ha s helped, to the point that it is- - The 

Commercial Lines Deregulation act does not let insurers get in 
to and out of markets very easily. The insurance industry, as 
it is r 1Jn, d oes n o t permit somebo dy to immediately drop a line 
of insurance. Ther e are blatant exposures that will be 

carried, and will be covered. I think it has helped. 

ASSEMBLYMAN LOVEYS: The deregulation-- And it's not 
one of the reas on s why - - one of th e causes for the problems 

that we find ourselves in. 
Mi, . STRAUS S: 1 don ' t thin k so , no. Deregulation ha s 

given insurer s a fr eer h and t o d ecr e a se rate s , as we have seen 
over the last five year s . and increas e ra t es as they have felt 
n e c es s a r y v.'i th in t h 0 last year or s o . 

ASS EMl:.!LYMl~N LOVEYS: Even thoug h , Pet e r, you kno w fo r 

a fact that the reinsurers, becau se of n o regulations at all, 
we had n o c on tr ol o ver the m; we d i d n't e ven know where th ey 
were coming from, what they we r e do ing there, a nd wh ere they've 

gone. 

MH. STRAUSS: Well the Co mmercial Lines Deregulation 

Act had nothing to d o with r einsuran c e ; it still doesn't. 
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Reinsurance is the particularly Lloyd's of London has 
taken a look at their markets and saw that something like 85\ 
of their monetary losses have come from 12\ of their market, 
which is basically North America. And they've made a business 
decision that unless things change they were not all that 
interested in writing here anymore. 

ASSEMBLYMAN RAFFERTY: Mr. Chairman, through you. 
Could you repeat that, Peter, please? 

MR. STRAUSS: Sure. And I don't have the exact 
figures, but I believe it's something like 85\ of their 
monetary losses has come from 12% of their market, which is 
North America . 

ASSEMBLYMAN LOVEYS: Is it not true, Mr. Strauss, that 
the insurance industry bases its rates on a nationwide review 
of claims and losses. and what do you think we can do - - you 
know , what do you think, if we did have reform in New Jersey, 
for example, and we showed that we reduced the litigation, 
don't you think we have to have some nationwide reform in this 
area too, or our rate structure and the way the insurance 
industry would gather their information and the way they would 
set rates, whether we did or did not act in New Jersey wouldn't 
make any difference anyway ? 

MR. STRAUSS: It's not only a nationwide situation as 
far as setting rates --

ASSEMBLYMAN LOVEYS: 
area. An, 1 LiyllL tl1a L even 
even if we were to reduce 
Jers0y, would WC st i 11 not 
arena in their rat e setting 
nationwide average of losses ? 

lf you'll just clarify 
if we were Lo have LOLL 

that one 
reform, 
of New litigation j n the State 

be al th e mercy of the insurance 
policies because they take th e:: 

MH . . STRAUSS: No, sir. l n New Jersey, for municipal 
lines we rate according to the losses and costs in New Jersey. 

ASSEMBLYMAN LOVEYS: In New Jersey only? 
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MR. STRAUSS: In New Jersey only. That's why the 
frequency of the- -

ASSEMBLYMAN LOVEYS: Is this true of all the insurance 
companies that write liability insurance? 

MR. STRAUSS: At least for those who use Insurance 
Services Office's data. 

ASSEMBLYMAN LOVEYS: Because, quite frankly. that is 
not the information that I have. That is not the case. 

MR. STRAUSS: I can't say that it is the case for all 
companies; at least for those who use Insurance Services 
Office's data. The frequency and severity of claims in New 
Jersey is the primary moving force behind their rate 
structure. There ar e other things that are thrown in. I'm not 
an underwriter. and I can't more fully answer the question for 
you. 

ASSEMBLYMAN LOVEYS: 
personal favor--

I would like you to do me a 

MH. STRAU SS : Ce rtainly. 
ASSEMBLYMAN LOVEYS: --and try to find the answer to 

that question I just had. I see you'll be called on a little 
later to maybe help us out in this area, sir. 

Anyone else have any questions for Mr. Strauss? 
ASSEMBLYMAN RAFFERTY: Through you, Mr. Chairman. if I 

may, just a couple brief ones. Apparently there's been a 
climate - - I gu e ss not onl y i n New Jersey but in the United 
States -- to sue. sue. sue, as evidenced by your testimony that 
there was a 1 00 ~~ iri~;_c..osc - . who'.. we.re: th e years, from '84 wa s 
it. Mr: - -

Ml:/. . STRAUSS: Eighty - two to eighty - five; a hundr ed 
percent increase --

ASSEMBLYMAN RAFf EH TY: r' ro m 
only other only question I 

control program, 

' 8 2 - -

have - -
and 

100% 

and 
increase. 
we do have 

that's what's 

The 
an 
so aggressive 

frustrating, 

the 
loss 
that, you know, o u r c 1 a i ms a r e rn i n i ma 1 • and what 
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we pay in premiums is astronomical. And the tighter we get 

with our safety programs and the like, it doesn't seem to have 
any effect with regard to our carrier. They say it doesn't 
make that much difference because someone of your neighbors 
have been hit ca ta s trophi cal ly, and that just reflects-- In 

fact the--
MR. STRAUSS: Unfortunately, I'm afraid it is. The 

amount of litigation · within the State particularly determines 
what the claim's frequency is going to be -- that number of 
claims and that has to be spread out among a bunch of 
municipalities. I would think that your loss control program, 

particularly if it's effective, would be reflected in your 
rates, as opposed to a similar municipality which did not have 

a loss control program. 
ASSEMBLYMAN RAFFE:HTY: 

you Mr. Strauss. 
Thank you, Mr. Chairman. Thank 

ASSEMBLYMAN ZECKEH: I was going to ask that question. 
but Jack brought it up. 
what is upsetting me. 

It doesn't work out, Peter. This is 
I'm also a former Mayor and current 

Councilman in Clifton, and we have a situation where we have 
had good risk management; we've kept our claims to a minimum. 
and yet our $5 million of insurance is going from this year --
or last year, $209,000, to a quote of $2,121.000, and that also 
excludes coverage on our police officers, and public officials' 
liability. Now, this is almost ridiculous. Here we are a 
well-run city. doing all of the things that you purport. and 
y oll're talldr.r; o.:.,vc..~ a ten-times increa se, a:10 als o reduced 
liability in terms of no public official or police liability 
coverage. So, Peter, you 
sure you don't expecl us 
to municipalities, do you? 

to 
know, your 

legislat e 
suggestions and I'm 
loss conlrol rnanagemen l 

MH. STRAUSS: That's awfully tough. No I don't. 
ASSEMBLYMAN ZECKER: No. So it was one of your 

suggestions that municipalities--
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MR. STRAUSS: Right. 
ASSEMBLYMAN ZECKER: --get involved in loss control 

management and loss control programs. And yet I'll tell you 
first hand, and I' 11 give you statistical information where an 
insurance carrier in five years in the City of Clifton has not 
paid out dollar one on the policy not one dollar, Peter 
and yet they want to raise that city's premium from $209,000 to 
$2 million -- ten times higher, and not giving us any reason. 
other than the market is bad. Well, that's why I've been 
asking everyone today, have you been given a reason. you know, 
why the insurance is going up. 

Now Peter, you know, if we're paying for problems that 
exist someplace else, I just want to know where those problems 
are. You know, if there's another state or another country 
that the insurance carriers are dealing with, you know, that 
they' re having a bad experience, I think this Committee would 
like to know that. 

MR. STRAUSS: I trust that Clifto n has a landfill. 
ASSEMBLYMAN ZECKER: It does not. 
MR. STRAUSS: It doesn't? 
ASSEMBLYMAN ZECKER: No. 
MH. STRAUSS : How d o y ou dispose of your garbage? 
ASSEMBLYMAN ZECKER: We send it down to Secaucus, down 

to th e Meadowlands. 
ASSP:MBLYMl\N Zr~C K!-:H: Part of the problem, and a big 

part of the pro!Jl eni has been right here in New Jersey -- is 
th e Jack son Townshi p decisi on . The environmental liability 
exposure of muni cipalities is tremendous . 
it is. Therefore --

We don't know what. 

ASSEMBL YMAN ZECKt H: Well sec I c an--
MR. STRAU SS : - -we can't cover it if we can 't--
ASSEMBLYMAN ZECKER: I've read a lot about that, and I 

can understand where, you know, if this Committee, in fact, was 
being set up to start up an insurance company, we would want to 
be able to insu re for an exposure that wo c ou l ~ measure. 
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MR. STRAUSS: Absolutely. 

ASSEMBLYMAN ZECKER: So are you suggesting that this 
that more litigation be passed 

rather, be passed eliminating that 
carriers? 

that more legislation, 

exposure to insurance 

MlL STRAUSS: I am suggesting that you look very 
closely and pass legislation that puts limits of the exposure 

of the municipalities. When a municipality is brought to 
court. it's not the insurance company's money that's being 

spent. it's my money and it's your money. 
ASSEMBLYMAN ZECKER: We 11, Peter, I agree with you on 

the ones that are-- I know the ones you're talking about. 
MR. STRAUSS: And to limit that exposure is very 

important. 
ASSEMBLYMAN ZECKER: I know the ones you' re talking 

about. 
MR. STRAUSS: Okay. 
ASSEMBLYMAN ZECKER: But let me give you a worst-case 

scenario. Four or five very young, successful dentists driving 

along going to lunch -- or to a dentist's association -- and 
they're rear-ended by a fire truck, liability is not a factor 

here. And those four to five dentists are killed -- I mean 

their earnings potential are fantastic. And each case could go 

2 t o 3 to 4 million dollars, an d probably should be paid, 
wouldn't you agree? 

Ml:?.. STRAUSS: 1 would think so, yes. 
ASSEMDLYr-~?' ,. ? T,' '"'Vl-T : Now, how d o you put a $250,0 00 

cap on that scenario? 
MR. STRAUSS: That's very difficult. 
ASSEMBLYMAN ZECKF-:R: l\11 right. So, I think you 

understand that. 

MR. 
stop? Who's 

STRJ\US S: I 
to say that 

do understand. 
these dentists 

3S 
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causes in two years. and that the i r earnings potential won't 

be--
ASSEMBLYMAN ZECKER: Statistics. 
MR. STRAUSS: Statistics, sure. 
ASSEMBLYMAN ZECKER: Which insurance companies use. 

You know, I come 23 years from an insurance company--
MR. STRAUSS: I understand that. 

ASSEMBLYMAN ZECKER: --statistics say that those 
dentists are going to live until they're 70 years old, right? 
And insurance companies do give us the argument of statistics. 
Unless it doesn't favor them, th en they come up with the 
answer, well they could have died two years from now. So, I 
mean. you can ' t have it both wa ys Peter . 

MR. STRAUSS: I agree. 
ASSEMBLYMAN ZECK~~: Am I right? 

ME . STRAUSS: But, where d o we draw the line? Where 
do we say that this per son is getting a tremendous windf al 1 

that they may not d ese rv e ? What i s the particular situatio n in 
those families? Are they going to be terribly hurt? Of course 

emotionally they will be, there's no question. The loss of a 
loved one is terrible. But, where does that leave them? What 
are the other insurance policies ? 1 mean, they could have a 
million dollar insurance policy on the life, and that would be 
paid. Might be pa id double i n th e c ours e of an accident such 
l i k e thi s. Wha t ab o u t t h e c a r in su rance? What wil l that 

cover? You kn ow, the r e ar e other things besides municipal 
l iaL i 1~Ly in that sc enari o that ne e d t o be t ake n int o acco u ~ ~ -
And at what p o i nt d o we sa y, this perso n does not dese r v e a 

windfall because of th e death o f a loved one? 
ASSEMB LYMAN ZEC KER: So y our fee ling is that a quart er 

of a millio n or a hal f a mi l l i on o r som e k i nd of cap could b e 

reasonable becau se th e p e r son who r ea lly need s mo re money to 
live on should have l i fe i nsurance or some other kind of 
coverage that he can wel l afford t o buy. 
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MH. STRAUSS: I'm 

cap is a responsible answer. 
of change. 

saying that a municipal liability 

And $250, ooo is not a bad chunk 

ASSEMBLYMAN LOVEYS: You know, if I may. Gerry. to 
your thinking on this who le subject is, there have been those 
who are suggesting that we mandate excess funds; that we 
mandate the municipalities gather together and be involved in 
an excess fund type arrangement. And Mr. Zecker 's scenario 
bothers me. It should bother anybody who represents a 
community that might be mandated into joining such a program. 
So I do feel that we have to look at this very, very closely. 
Then again, your scenario brings out the fact that maybe there 
should b e additional programs offered by the insurance 
companies for that very situation, if it were to take place. 
Becaus e I think you pointe d out. Gerry, in your case that this 
i s the individual or a group of individuals who are at their 
poten t ial and would, in fact, maybe gain that achievement or 
awar d by a jud ge o r j u ry because of their potential in 
earnings . So, there's a lot of areas that we have some very. 
very severe questions to ask. 

MR. STRAUSS: As a taxpayer, I get a little nervous 
when we talk ab out putting the municipalities themselves on the 
line for excess coverage. 

ASSEMBL YM AN LOVKYS: w~ have to examine that, though. 
ASSEMBLYMAN ZECKER: Peter, the two white papers--
MH. STHAUSS : Yes, sir. 
ASSEMB LYMAN Z~CKPR: Arc y ou go ing to be down in 

Trent o n on Thu r sday? We are. 
MH. STHAU SS : Possibly. 
ASSEMULYMAN ZEC KE H: Oh, o ka y . 
MR. STRAU SS : I ' ll have t o c heck my schedule. 
ASSEMBLYMAN ZECKER: You know we're moving along 

pretty quickly, and I just would like to see the Committee get 
t hose white papers as soon as possible . And the other thing 
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would be your testimony -- I tried to keep up with you -- if 
you could give us a copy of your testimony, really as soon as 
possible. That would be appreciated. 

MR. STRAUSS: I will express it to Laurine. It should 
be today. 

ASSEMBLYMAN ZECKER: I think your testimony generated 
some questions that I'd like to ask you, you know, after I have 
an opportunity to look at it again. 

MR. STRAUSS: Certainly. 
ASSEMBLYMAN LOVEYS: You know. on the information. 

Peter, if you could forward those to Laurine -- maybe express 
mail -- we'll have them for Thursday. 

MR. STRAUSS: Sure. 
ASSEMBLYMAN ZECKER: Also. much of your testimony was 

enlightening, and 1 appreciate it. 
MR. STRAUSS: Thank you. 
ASSEMBLYMAN LOV~YS: Yeah, thank you very much. 
MR. STRAUSS: Be happy to work with you at any time. 
ASSEMBLYMAN LOVEYS: Appreciate it. 
MR. STRAUSS: Thank you. 
ASSEMBLYMAN LOVEYS: The gentleman in the front row, I 

think you have a lot of answers for us. Would you mind coming 
up and let us have your name, and maybe you could enlighten us? 
FRANKL 1 N A. FELTMAN: This whole problem--

ASSEMBLYMAN LOVEYS: Can we have you r nam e , sir? 
MlL r 'l:'.:LTMAN: Yes, my name is r·ranklin A. Feltman. I 

a rn a rr. cm be r o f 2 l a r g e i n s u r a n c e a g c r. Ci' j n t h e S t a t e of New 
Jersey - - one of the large st . 

ASSEMBLYMAN LOVEYS: Do you want to let us know who 
that agency - -

Mt{ . FE L 1'MAN : 1' ha t ' s the J . 1 . K i s 1 a k o r g an i z a t i on . 
ASSEMBLYMAN LOVEYS : Fine , thank you, sir. 
MR. FELTMAN: Unfortunately, and it was brought out 

today that we had a crisis in 1966, we had a crisis in 1977, 
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and the problem with our Insurance Department in the State of 

New Jersey is that instead of when they had the crisis in 1966 
to start preparing themselves to prevent the crisis from 

happening again, and again when it happened in 1977 when all 

boards of education had that problem at that time and I was 

instrumental in having a meeting held in Trenton where we had 
approximately five or six carriers that met with us, and the 
Insurance Department, and 
we came up with a solving 

Now we have it 
know is that you can't 

the State Education Department. 
of the problem at that time. 

And 

again in 1986, and my answer to you 
stop trying to solve your problem by 

just hitting it when it comes up. I think that the Insurance 
Department has an obligation to form segments of committees to 
he 1 p so 1 ve the pr ob 1 ems be tween the insurance carriers, the 
legal end of it, all people that are involved in 
municipalities, or even commercial operations. You have to try 
to set the movements so that you' re going to improve yourself 
as you're going along. I think that the insurance carriers 
have to give in a little bit too. I think one of the problems 
are they' re asking for legislation to put caps on cases that 
would come up against municipalities. How about the insurance 
companies, such a s they do in their property insurance, if you 
have a sizeable deductible, giving you a reduction in your cost 

why don ' t they d o th e same thing in the public liability end 
of it? 
deductible, 
thing? 

If a municipality is willing 
how about giving them a credit 

to 
for 

carry a large 
that particular 

One of the biggest problems, 1 think, which occurred 
and of course the gentleman that testified here for the 

Alliance -- when you d e r egu lated the insurance, you really gave 
them a hand wher e they can go wherever they want in reference 
to what the public liability cost is, or what the automobile 
cost is. And what's happened is, for five years they gave it 
away. They were the poorest business operations around. They 
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operated their companies so poorly, they were giving it away to 
get money and put it into investments to get returns on it. 
Bang -- when they got hit, they didn't set up enough reserves, 
they didn't set up enough surplusses, as a result, they're in 
bad shape. There are maybe about 200 companies that lost their 
ratings in the Best manual which is our affiliation of 
actually classifying how a company is. There are about 200 of 
them that went just defunct. They're just in bad shape; as bad 
as some of the banks that you' re hearing about in the papers 
today that are getting into problems. And as a result, this is 
why a lot of them can't get their reinsurance because they're 
in such bad shape. A lot of industry has come in -- you find, 
like American Express bought out Fireman's Fund. They started 
to clean house and put it into a business operation in order to 
make it a successful situation. So, they"ve had their problems 
as well as what they say you have your problems in the 
municipalities situations. And unfortunately, what's really 
happened they talken about this umbrella the umbrella 
market has just wiped out. The sources are just very, very, 
very bad. They're just- - You just can't get it any more, and 
when you do get it, it's exorbitant. 

I have a concern that I think were the first ones that 
went into this self-insurance bit. This was an elevator 
manufacturing concern -- this firm made elevators. About eight 
years ago they went self-insurance into an operation and had 
all the elevator companies throughout the country come into a 
self-insured pro gr am, and they all chipped into this thing and 
got someon e t c oversee the progra m. I,nd when they overs eed 
(sic) the program, they started to put safety programs into 
effect, and as a result, they were abl e t o get their insurance 
at a very, very good basis of bein g able to be affordable to it. 

Unfortunately, this year, one firm that I was involved 
with who had a $20 million umbrella at a $20,000 cost, had to 
reduce it down to a $5 million umbrella at a $75,000 cost. 
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This is the problem that is going on in the industry. 

No one can control it. The market, in certain fields, is 
washed -up. Now, unfortunately, in the State of New Jersey 
and this gentleman failed to say it -- when the State of New 
Jersey passed its law saying that it was rnanda tory to renew 
policies, this is when the companies in this State of New 
Jersey stopped writing business. They stopped writing business 
because they felt they didn't want to be forced to be able to 
renew policies. Now the law was fine: it said renew the 
contract, but it didn't state one thing: what you can renew it 
at. So what they' re doing is they' re taking advantage of the 
thing. Sure, they' 11 renew it, but they' 11 renew it for six, 
and seven, and eight times what the cost of the premium is. 

ASSEMBLYMAN LOVEYS: Are they not doing that 
nationwide? 

MR. FELTMAN: We 11, they' re not doing it-- In fact, 
it I s a funny thing. I can name you about a half a dozen 
companies that have stopped writing besiness since October of 
1 85 and are still not writing business in 1986. Just won 1 t 
open the market. They're waiting for-- In fact, the other 
day, I guess, one of the courts--

ASSEMBLYMAN LOVt;YS: And you're attributing a lot of 
this to what was done by the Governor? Is that what you said? 

MR. FELTl'/J\N: We 11, no. Wha t happened is, these 
carriers are unhappy with what they did. In other words 
they- - See, you take the State of Pennsylvania; they have no 
such law in effect. What they did is th0y probably put a cap 
on what they did there, but they didn't have a law which said 
that it's mandatory to renew their contracts. Now in 
Pennsylvania, we' re able to write with about five, or six, or 
seven of our carriers. But in the State of New Jersey there's 
only about two or three that are open to us, otherwise you've 
got to go into the surplus lines market--
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ASSEMBLYMAN LOVEYS: Again, because they were told 
that they nad to write the policy. Only because of that reason. 

MH. 'fo'ELTMAN: Right. Exactly. Only because of that 
reason. 

ASSEMBLYMAN ZECKER: And renewal--
MR. FELTMAN: And renew i t. 
ASSEMBLYMAN ZECKER: And renew it. 
MR. FELTMAN: But the only weak part of it. and that's 

a funny thing one of my clients got a letter the other day, 

and it was a ridiculous letter. They complained to the 
' Insurance Departme nt t h a t t h is carrier was cancelling. So the 
Insurance Department got involved and they back and forth 
over several months, a nd finally they got a letter back and it 

said. "Yes, it is mandatory, and this carrier has to renew 
it• II Little did they know that that company went defunct. so 
what good was it? The company is out of business. 

And that ' s what happened in many of these cases . 
They're among s t the 20~ carrie r s tha t just went bust. Th ey 
just didn I t manage themselves well. They were poor business 
people -- poor business people. Now, I will say this : one of 
the key things and I started it for a Board of Education in 
Union, New Jersey, back maybe abo u t eight or nine years ago 

I started a safety committee . That safety committee met 
once a month, a nd W L; IH, t with the ins urance carriers, we met 
with th e fi re department, we met with th e pol ic e department , 
and we met with people that were involved in the school system 
of ever y bui lding every type of pe rs on . We me t a nd we h a d 
one chair man ; we~ had ev8ry lisl u [ cla im that was involved 
during that 30 days . Ann we made sure , number one, that in the 
discussion, if there wa s 
neglig e nce o n th e part o f 
back the f o llowing mont h 

problem t h a t ca me u p becaus e o f 
t he conciit i on, by th e time we c a1,n .. 
tha t condi tion was rectified. I n 

other words, what happe n e d was the safety program that was set 
up was one, not only there to sit and just hear, but was to 
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act. and to improve the program that was on that board of 
education to the point where it cut down on their loss ratio. 
They end up now getting on their compensation a $200,000 
dividend a year with the carrier that's involved because 
they're doing a good job of trying to keep the claims down. 

We published a manual a safety manual -- which we 
worked on, and it was worked on by one of the school members of 
the a teacher along with the various people. This 
manual became a bible for every community in the State of New 
Jersey. 

ASSEMBLYMAN LOVEYS: What I hear, loud and clear, from 
you is that a good risk management program works and will save 
money. 

MR. F'ELTMAN: 

be an active one. 
It works. It has to work. but it has to 

It has to be an active one that the 
insurance carriers partake in, the officials in the community 
partake in it. 

ASSEMBLYMAN LOVEYS: Are you suggesting too, sir, I 
hate to keep interrupting you that the majority of our 
municipalities, school board entities, and so forth -- do not 
have a good risk management program? 

They may have what they call a risk MH.. FELTMAN: 

management or safety 
continuously t o solv e 

ASSEMBLYMAN 

program, but it's not one that's meeting 
t ho problems. 
LOVEYS: Are you suggesting, too, that 

maybe some of the insurers would come forward--
MR. FELTMJI.N: Oh, they'd come forth, and they'd--
ASS ~~D LYMAN LOVEYS: - - to wo rl<. with these, and wc, .:.:L 

out programs so that premiums can be reduced? 
MR. r' ELTMAN: Ev e ry time thal we ' ve met and I wi 11 

tell you thi s , and you can speak to the Town shi p of Union, the 
Administrator there every time they meet, the compensation 
carrier and the public liability carrier, which is in a 
multi-peril section they have someone from their claims 
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section there to partake in the meeting. The police chief. the 

fire chief is there to cut down on all the problems that could 
occur that would, you know, be a hazard to the situation that's 
involved on that board of education. As a result , it kept them 
with that carrier. and that carrier is still renewing their 
insurance. 

ASSEMBLYMAN LOVEYS: Who is that carrier? 

MR. FELTMAN: Continental Casualty Insurance Company . 
ASSEMBLYMAN LOVEYS: Continental? 
MR. FELTMAN: Right. Now what happened, of course. is 

that their 
from it 

premiums have gone up there's no getting 
but not as much as some of the other carriers. 

away 

Now my other suggestion-- See, these insurance 
carriers are taking their rates on an overall bas i s. He claims 
that they are not going nationwide (referring to Mr. Strauss). 
They're going into a section of taking liabi l ity claims all 
over the country to come up with their rates. in reference to 
wh a t e ac h state will use. Now , New J e rs e y will compose what it 
will have, Pennsylvania will have its certain rates. but the 
idea is that I think that what they're failing to do is, as I 
said before. if a risk is good, and it's willing to write it 
with a deductible, and has a goo d safety program, let's give 
them some form of credit. which they did five years ago in 
order to get the busines s. LeL ' s give it credit now to keep 
its losses down. Use some sort of retro p l an. Now when I go t 
them to take and c ontinue on the Union Board of Education 
progra m. v:0 rn t a retro plan. which meant that . i n accordance 
with their losse s , th e y we r e bei n g char ged , but they could 
never go over a certain maximum involved. Now that retro pla n 
worked out so succes s ful. that a ft er two years, the carrier 
remove d the retr o p l a n. I t ook t h e ir co mpen s atio n out of o. 

carrier who is a direct carrier -- Lib e rty Mutual -- lt was i n 
an assigned risk. and because their experience was so good, and 
we met with them and talked with them. they put them into a 
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dividend program which now, as I said, is 
about $200,000 on a dividend program over 
year. 

giving them 
the course of 

back 
the 

These are the things that you actually must work on 
very hard, and a business administrator in a community. whether 
it be a board administrator or a municipality administrator. he 
must work on that. Now. years ago we got into negotiations of 
unions. they hired a specialist to help them. They're going to 
have to do that again in order to work this out and help them 
keep their things at a low. I think what you have to do -- and 
it's very difficult you had this gentleman in who met and 
who represents a small percentage-- In order to really solve 
this problem, it really has to be solved from the point of view 
of getting the insurance carriers, the attorneys, and everyone 
involved to try to come up with a conclusion. 
these things around. 

Let's not throw 

ASSEMBLYMAN LOVEYS: 
respond to an invitation, 1;.1 0 

they respond. 
MR. FELTMAN: Right. 
ASSEMBLYMAN LOVEYS: 

Sometimes. when 
have to introduce 

Believe me. 
MR. FELTMAN: Well, that's exactly it. 
ASSEMBLYMAN LOVEYS: Something 1 ike--

the situation in this case. 

they 
a bi 11. 

don't 
Then 

That might be 

MlL Fl:'.;LTMl\N: lt's a hard thing. But I will say this, 
there are two counties, and 1 throw this out, the County of 
Bergen, and the County of Middles e x no~. are starting their own 
self - insurance program. They've gotten a consultant and 
they're setting it up, and municipalities are flocking to that 
to try to get a program in effect to try to help them get their 
insurance involved. 

Now, 1 had a problem thrown at me the other day in 
West Orange a gentleman had that automobile problem, which went 
the assigned risk. And he had come forth with about a half a 
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million dollars of premium. And I said, what the heck are you 

doing that for? I said, why don't you put it on a budget 
plan? I said, put it on a budget plan with AVCO or INEC, only 
lay out about 25 or 30% of what you have to lay down, and then 
at the same time, seek out and see if you can get it placed 
elsewhere. Now if you do get it placed elsewhere, you're on a 
budget plan, but -- it's a little unethical, but -- just don't 
make your payment on your budget plan, and as a result, it's 
cancelled pro rata, you're able to take it and place it into 
the carrier that's going to give you a good deal, and place it 
in the right basis. And then what you' re doing there is you' re 
getting this thing out of the assigned pool -- which they want 
out anyway, they don't want to have the coverage - - but you're 
giving yourself an opportunity not to be penalized 25% if you 
go ahead and give them the front money up ahead and a carrier 
does take it. 

So that, a lot of times, what you're doing if you're 

shopping around, is put it on a budget plan.and then when you 
find someone who wants to take it you won't be penalized with 
that 25% penalization. 

Now, they were talking about umbrellas. What we found 
in solving some of the umbrellas is that sometimes you can't 
get the big amount that you want, and you may have to write it 
in layers. And what you ' r e doing when you ' re writing it in 
layers is tha t the second layer has that first million dollar 
deductible; it mdy be that your next layer-- Let me put it 
this way: thP. first layer ma:,. bo a mi 11 j on, then your next 
layeL is four million. but that four million carrier has a 
million dollar deductible. Now, if you go over the five 
million 
million 
going to 
have to 

go to ten, that next five will have a five and you 
d o llar cl educ t. i. b 1 e. Now it means that your cost is 

be less because of the higher deductibles. So you 
manipulate around if you are doing that with your 

umbrella in order to get a better cost basis on it. Instead of 
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placing the whole thing at their -- at graces -- of what they 
want to charge you for the 15 or the $10 million umbrella. And 
it 1 s a severe thing; the markets have really closed down. And 
one of the things I'll tell you frankly that's closed down. and 

they're still saying it -- they're not writing it-- And they 
don't have to write any business. Because you've got to 
realize one thing: whatever they had on their books is going 
up five and six times. so why do they have to write business? 
They don't have to write business; they're still getting what 
they normally would and more than what they normally were 
having the year before in their premium status. 

One of the other things. which is a very. very -- it's 
a problem. Companies. normally, when you had deregulation--
In other words. you couldn I t charge any old premium; companies 
would have to file their loss informatiori to the State. Now 
the State's system of 
it I s pathetic. There 
ago that they should 

gathering loss information is so outdated 
was a suggestion made about six months 
have a central location. The central 

location would be computerized. Every municipality. or every 
board of education, would pay a fee to get involved in that 
data processing or that computer system. Now. when that 
insurance com pa r, y da.ta gets to that computer, instead of taking 
eight months to come up with the company I s experience, it's 
done in a couple of days . The result is you know the status of 
the company; what th e ir losses are, and so forth. Right now 
there ' s no way of finding ouL whaL the loss information is on 
insurance companies. 

ASSEMBLYMAN LOV~~S : 
now in the commercial end? 

Is the State doing that at all 

MR. F'ELTM!\N : No , what they do- - lt takes them months 
to get the informati o n jn on, lil<.c, on the compensation, and on 
the automobile rates. It takes them months to do that. 

ASSEMBLYMAN LOVEYS: Well, on the automobile. they do 
have a closer defined system of gathering information. 
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MR. FELTMAN: Well, they have a defined system, but, 

you know, when the companies provide and they're supposed to 
provide two - -- actually three years of experience in reference 
to this when they send it in, it's not -- it takes the State 
maybe six to eight months to come up what they feel should be 
the appropriate rates. There has to be a better system. It 
has to be done through a computer, and be done a lot faster. 
And that's the big problem. And there was some suggestion, 
about six months ago, of doing that. I wish I had the article 
and the information on it to do it. 

But this is the real problem. I know that you're 
sitting here, you're trying to solve the problem, but I think 
in order to solve it you're going to have to get all the people 
involved to try to come up with some conclusions and help. 
Now, I went to a session about a month ago/a month and a half 
ago, and it was very interesting. They talked about the claim 
dollar. Out of a claim dollar, they figured out that 60 cents 
of the claim dollar went to the defending attorney, 20 cents 
went to the attorney that was representing the carrier, which 

is 80 cents, and the guy who brought in the claim -- and wasn't 
really going to get anything anyway, but the fact that the 
attorney said, look I'll take your case, and what I get for you 
is something found he got 20 cents of the dollar. And if 
you check your figures on losses, that's where the amount oi 
losse s are going . 
twenty percent to 
involved in th e 

Sixty percent to 
the other attorney, 

claim, he end s up 
dollar. And it's very inter esting. 

th e defendant attorney, 
and the poor guy who's 

ge:tt ing 20 cents on th e 

ASSEMBLYMAN LOVPYS: Thank you. Thank you for your 
testimony. Anyon e 
please step forward. 

out there else wish to be heard? 
(speakiny to woman in audience) 

Yes, 

KAREN KOT VAS: I pro mise I'll be brief. 
Chairman Loveys. My name is Karen Kotvas, and I 
LEGAL, which is an organization of 1000 attorneys 

4 8 

Thank y ou 
represent 

and their 



clients. I have a number of things to say but, in the interest 

of time are we pressed for time? Isn't there a hearing in 
Freehold? 

ASSEMBLYMAN ZECKER: I'm going to have a cigarette by 
the back door, but I'm going to be listening and following your 

testimony. 
MS. KOTVAS: Okay. We admit that there is a problem 

and that there is a tremendous problem. What I would like to 

talk about a little bit is a little bit of the rate-making why 

we do have a problem. We're talking about losses, we're 
talking about reserves. and we' re talking about how those are 
written. And the majority part of this statement deals with 
that, and I will not tak e your time. 

I would like to say that because of investment income, 
companies were making 

we know is not the 

was so incredible that 

which was so great a number of years ago, 
incredible profits, which of course 

situation today. But that situation 

companies so eag e r t o get premiums were writing after the 
fact. They were writing excess liability after the fact of an 

accident - - as you might recall the MGM Hotel fire where people 
were writing those policies and that money went into the 
stock market and it generated incredible amounts of profits. 
But interest rates right now are not in that same category, and 

we are having a major, major c risis. 
Now, I would like to offer something positive. Where 

do we go from here? What can we do? I would like to speak 
s pecifically t c th e g ent le man wh o preceeded me here, and I 
heartily con cu r wi th h im whe n he talks about safety and when he 
talks about people getting together. I'd also like to speak to 
the g e ntlema n Mr . S t rauss from Alliance. When he was 

tal k i ng a bo u t a n umber of to rt r efo rm s . 
So, specifically, let's talk about frivolous cases. I 

think that with New Jersey ' s Tort 
currently being weeded out. I 
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prevention and safety, which as we know, as a good risk 
management program, should be practiced by everybody. The goal 
of a risk management program is not only to protect the assets 
and the service delivery capability as a government, but it 
should also minimize potential losses, as the gentleman before 
me said. If there is a big emphasis on safety and prevention, 
I think this is highly important. 

I think we should realize who pays for the policies; 
the taxpayers do. And the towns have really been negligent. 
They are being sued because they poison people; because they 
hire child molesters; because they are not properly supervising 
employees. 

Now, the victims of this negligence are going to be 
reimbursed 
which is 

under the current 
the taxpayers. But 

system by the municipalities, 
if you do all this tort reform, 

and you take away all the possibilities, it doesn't solve the 
problem, because the taxpayer is still going to pay for this 
whether it's some form of public assistance, or welfare, or 
social security, or disability, but something like that is 
going to happen. 

I like his idea of credit ratings, and I suggest that 
you even give a reduction to a town with a good safety record. 
Many claims could be forestalled by proper police training, 
instead of allowing law officers t o beat up everybody that they 
arrest. When you are preventing these negligent acts, you a rc 
saving the taxpayers substantial amounts of money. 

But to take away the rights to do all the tort reform 
is going tc, 

disease is 
to suggest 
naive, but 
recall 
throw-away, 

the symptom, it's not goin; to 
that wrong things are happening. 

the 
Now, 

disease. The 
I would like 

something to you that 1 hope you don't think is 
in the '70s, W C had an enormous cri sis - - as you 

the oil crisis. And we are a very disposable, 
affluent society, and when we start talking about 

conservation people laughed and said we could never conserve. 
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Well, look what's happened today. We 
basically because people have conserved. 
that the crisis that we're in is just as 
many ramifications as that energy crisis. 
are in this liability crisis I 
addressed if people would be careful, 
cautious, if they would be prudent. If 

have an oil glut, 

And I suggest to you 
large, with just as 

The crisis that we 
really feel can be 

if they would be 
the accidents never 

occurred 
claims. 
today, 

in the first place, then you wouldn't have the 
And that's the positive thing I want to leave you with 

that the acts are happening, that by going to the 
disease itself. not the symptoms -- abolishing the tort system 
is not going to help the person who drinks the tainted water, 
the poor dentists who are rear-ended. It's not going to help 
them. That spill is going to happen. But it won't happen if 
we all get ourselves totally conscious and aware of that 
problem and beware of it. That's all. 

ASSEMBLYMAN LOVEYS: Karen, thank you for your 
testimony. Do you have any questions, Jack? 

ASSEMBLYMAN RAFFERTY: Just one question. There was 
one-- You brought up a number of instances that I thought were 
a little extreme. How about the individual who saves someones 
life, pushes them out of the way of the car and they go and see 
and attorney and the attorney says, let's sue. I mean there 
are cases on the ol11L:r extreme. 

MS. KOTVAS: 
really is not--

I have to agree with you on that. That 

ASSEMBLYMAN R~PFERTY: And we read about these every 
once in a while, and the increase in--

MS. KOTVAS: But truly an award 1 i ke that cannot come 
into the millions of dollars. That's not going to-- I mean, 
if he has abrasion s on his arms, if h~ has cuts from falling on 
the road, I don't really think a case like that-- I don't even 
think it should be administered. If someone save my life I 
would never do that, neither would you. But a case like that, 
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I don't think it's going to amount to what--

can it be? And who would take it? 

How much money 

ASSEMBLYMAN RAFFERTY: What, if I may Mr. Chairman, 

through you--
ASSEMBLYMAN LOVEYS: Sure . 

ASSEMBLYMAN RAFFERTY: What do you attribute to the 
100% increase in litigation from 1982 to now? 

MS. KOTVAS: From 1982 to 1985. 
ASSEMBLYMAN RAFFERTY: I mean, 100% against 

municipalities and government officials? 
MS. KOTVAS: I don't know, I haven't seen individual 

cases, but I would have to think that there are more people now 
than there were before, and maybe there are more things going 

on, and maybe people are more aware that there's more poisons, 
maybe the environmental liability maybe more people are 

dumping - - I mean, for example, if you have a dump where 
someone comes, and they have drums, and the person who's 
minding the dump who lets them i r. is making the minimum wage, 
and he says, "What do you have in the drums? 11 And the person 
with the drums says, "Ivory Snow," and he lets them in if 
somebody gives them the appropriate amount of money maybe. I 

mean, how can this happen? How can these toxins leak into the 
system? There should be some kind of supervision. Maybe, you 
know, proper 
responsible 

training . 
person, bu t 

system. It's not right. 

maybe a bigger 
somehow, that 

salary, maybe 
gets into the 

1\SSEML:L YMJ\N LOVEYS: One question, Karen. 
MS. KOTVAS : Yes? 

a mor e 
water 

ASSEMBLYMAN LOVl'.:Y S : Have you not 

segment of your fraternity, if y ou will. 

seen, in a certain 

a r c e n t i c i n g o r i n v i t i n g p e o p l <~ i n t o 
even dreamed of suing before? 

a group that really 
sue that people n e v e r 

MS. KOTVAS: 

haven't seen it. 

I've heard about it, but I've personally 
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ASSEMBLYMAN LOVEYS: You haven't seen this in the 

newspapers -- some of the ads in the newspapers? 
MS. KOTVAS: I've seen ads for free transportation. 

ASSEMBLYMAN LOVEYS: No, I'm serious, you haven't seen 

ads that you can--
MS. KOTVAS: Wel 1, if you're hurt in the workplace. 

I've seen those ads, yes. 

ASSEMBLYMAN LOVEYS: I mean, I 'Ve seen big, blatant 

advertisements in the newspapers--

MS. KOTVAS: And I've heard them on the radio. 
ASSEMBLYMAN LOVEYS: --"Come on, come and see us. 

Don't worry, we'll take care of all your no cost." 
MS. KOTVAS: I "ve seen those--

ASSEMBLYMAN LOVEYS: It's this type of thing, you 
know, really it doesn't do your group any good. 
suggesting for one momenl that the majority of--

And l 'm not 

MS. KOTVAS: That I'm responsible for 26,000 laywers, 
I know . 

ASSEMBLYMAN LOVEYS: --professionals find themselves 

in that position. But I do feel -- you know, you say the 

safety and protection and the municipalities are at fault-- I 

agree with you, 
has to do some 

buL 1 do feel that maybe your own fraternity 
house sweeping too, and maybe keep those in 

if we all do that, and work together, maybe we line. Because 
can solve some of these problems. 

MS. KOTVAS: 1 think that underlies my--
MS. KOTVAS: I thank you very much for your testimony. 
MS. KOTVAS: Ti1a;,h you for your time. 
ASSEMBLYMAN LOVEYS: I see with us today, also, is 

former Assemblywoman Jackie Walker. 
a few words today. 

J A C Q U E L I N E WALKER: 

Jackie, do you want to say 

If I might. 
ASSEMBLYMAN LOV~YS: You're more than welcome. 
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.MS. WALKER: I don't envy you, this is the biggest 

crisis I think we have before us in the State of New Jersey 
right now. And I don't think I'm exagerating at all. 

What I tried to do is outline some of the problems and 
then line up some possible solutions. 

ASSEMBLYMAN LOVEYS: Excuse me, Jackie, let me ask 
you, are you representing just yourself. 

MS. WALKER: Just me. 
ASSEMBLYMAN LOVEYS: Okay, fine. Thank you. 
MS. WALKER: Just me and past interest in this whole 

area. And maybe, you know, some comments have been mentioned 
-- since I wasn't here before I don't know -- but let me just 
talk about the roots of the problem. 

Several factors in combination have led to today's 
crisis in liability insurance. While there is some difference 
of opinion on the extent to which each contributes to the 
problem, the following are the most frequently cited factors: 

A drop in the return on investments made by insurance 
companies. In the late 1970s, when interest rates were high, 
insurers eagerly wrote policies and invested the premiums. The 
competition for business drove down the price of insurance, but 
the claims continued. As a return on investments dropped with 
the rate of inflation, losses 1n the insurance industry have 
mounted. In th e pas L two y ea r s . companies lost more than in 
the previous 25 years. 

Excessive damage awards is another reason why we have 
high insurancP rates. A srn aJ 1 percentage of cases account f o r 
the bulk. of dollar payouts. Whereas settlements for more than 
$1 million were rare just five years ago, such high settlements 
are somewhat more common today, unfortunately. For exampl e , 
drunken driving laws uit s are most common ly cited, and the 
pollution case involving the Jackson Township Municipal Dump i ~ 
known to underwriters across the nation. 

In that case, a jury returned a $16.5 million reward 
to re s id enL._ \,\'l,c, sued the t own on grounds tLuL contami nat i o:1 
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from the land f i 11 caused them a variety of phys ica 1 maladies. 
The award was later reduced on appeal to $5.5 million. but that 
insurance company is to pay it all still troubles many 
insurance executives. 

The standard policies covering Jackson and other towns 
excluded coverage for pollution liability unless it stemmed 
from an incident that was sudden and accidental. The companies 
argued that long-term dumping at a landfill could not be sudden 
and accidental. but the courts found otherwise. 

On the pollution front. though. the industry made 
s t r id e s a t the c 1 o s e of 1 a s t ye a r . I n s u ran c e Co mm i s s i oner 
Hazel Gluck announced her support of a newly worded exclusion 
for pollution coverage, which should make it easier for some 
towns to obtain liability coverage. It should also make 
crystal clear what companies intend to cover. Municipalities 
with landfills would purchase pollution coverage separately. 

The Insurance Commissioner had to reject that 
poJlution exclusion on December 31, 1985 because of some 
technicality. but I believe that is still alive. 

The Legislature also approved a bill signed into law 
by the Governor that would limit the liability for contractors 
cleaning pollution sites. And 1 refer to S-3206, Contillo. 
The liability market in this area has been virtually 
non-existent of late, and was slowing cleanup operations at the 
State's 400 toxic waste sites. 

On December 31, 198S, Commissioner Gluck rejected a 
bjd for a 
provided 
known by 

revised standard liability policy that would hc:vr, 

less expensive. short-term coverage. The policy, 
the name "claims made," pays only for claims that 

occur within the policy term. And there are pros and cons to 
thi s approach. r'or instance, who does eventually pay? It 
would compete with other standard occurrence policies. which 
provided definite coverage even after policies lapse. 
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The difference is key for some businessmen. such as 

malpractice and product liability, where suits might be filed 
years after the incident which spurred them. Consumers would 

• have a choice of policies -- claims made is much cheaper in the 
first few years -- and you could convert a claims made pol icy 
to an occurrence policy by buying what is known as 11 tail 11 

coverage. 
The Commissioner rejected the change. however. saying 

that among other things. that the industry failed to provide 

sufficient data on how a claims made policy would affect 
premiums, and that's valid. 

The industry is still challenging an order issued by 
the State last November which prohibited companies from 
dropping liability policies in mid-term. The policy also 
prohibited mid - term premium hikes, and permitted companies to 
cancel risks only with the permission of the Department of 
Insurance. It was drafted in response to a wave of policy 
cancellation s last ye ar , ann withstoon the> industry's first 
legal challenge although a full hearing on the case is 
pending. The industry argues that the State is unfairly 
intruding on crucial business decisions and locking firms into 
unprofitable business. 

Another problem is the increased uncertainty about the 
number and tt1c, size of future claims and awards. In recent 
years, insurers have seen more and more plaintiffs successfully 
sue for events wtli.ch took place many years ago. whose harmful 
effects are onJy now coming to light, for instance, sexual 
harassment clai ms against operators of child 
etc. As insurers find it increasingly difficult 
predict the nature of their client's liability, 
and more reluctant to assume such risks. 

care centers, 
to accurately 
they are mar <:: 

Another problem: high administrative costs. 
Estimates are that only 28 to 40 cents of each medical 
malpractice premium dollar ultimately goes to the injured 
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parties. Administration, claims evaluation, and litigation 

costs absorb a good part of each medical malpractice insurance 
premium dollar. 

Another problem: commercial deregulation. 
Deregulating the commercial insurance industry three years ago 

has been blamed by some for creating the current liability 
insurance crisis. Companies dropped the cost of their premiums 

while the claims increased. And then they depended on the 
interest from their investments, but that also dropped with the 
rate of inflation. 

Another root of the problem: collateral source rule. 

Some argue that the collateral source rule results in excessive 
awards. This is a rule that forbids the introduction of 

evidence that the plaintiff is already receiving compensation 
from other sources. Thus, a patient may receive compensation 

from more than one source for a single element of loss, such as 
medical expenses. 

The doctrine of joint and sevPra] liability. This 
doctrine allows a plaintiff to sue any or all of the possible 
defendants for the full amount of his damage. Although a 
plaintiff cannot collect more than his legally determined 

damages, he may collect it from the defendant with the most 

resources or the deepest pocket -- and I'm sure you've heard 
that term regardless of that defendant degree of fault. 
This rul e often works against governments because they are 
considered deepest pocket defendants. For example, a city 
which is fo1Jnd to be 10% at fault in an accident may have to 
pay f01 all or most of the damages if the other defendants have 
no resources. 

Loss of sovereign immunity. Under the doctrine of 
sovereign immunity, which is derived fro m an ancient English 

common law, citizens cannot sue their own government. This 
doctrine has been eroded substantially over the years as a 

result of federal, state legislative, and judicial actions. 
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What are some proposed solutions that are being 
considered? Well, they fall into three categories . Category 
number one: those that involve tort law revisions; number two, 
those that require administrative reforms; number three: those 
that may be taken independently by the states . 

Under category number one - -
law revisions there are several 
considered by this Committee. 

those that involve tort 
solutions that might be 

A) Amend the joint 
limit the liability of deep 

and several l iability rule to 
pocket defendants where their 

percentage of fault is relatively minor. 
B) Change the collateral 

evidence to be introduced that the 
compensation from other sources. 

source rule 
plaintiff has 

to allow 
received 

C) Establish pretrial pane l s to encourage early 
settlement and weed out frivolous claims. 

D) Place limits on the amounts recoverable; these 
limits may be placed on the to ta l amount of a n award or only on 
the amounts recovered for non-economic 
suffering, disfigurement, impairment 
punitive damages. 

E) Permit courts to allow 

losses , such as pain and 
of quality of life, or 

structured damages 
damages paid in installments throughout the plaintiffs period 
of disability, up to a lifeti me - - in lieu of lump sum awards. 

That's category one. Catego ry two : 
Administrative reforms: They might include the 

follow i ng : 
A) Require the insurance companies and t he 

self-insurers to s ubrnH bas ic info r ma ti on on their liabili tv 
experience to give sta t e s understandi ng of th e frequency and 
the severity of claims and the adequacy of premiums, as well a s 
provid e [e1;::J lJa ck 011 th o efi1;::c1.- 0~ e 11ac le d leyislat ion. 

B) Al lo v.' jns11r2r.rr:> r 0"':, ;inie c; t o v:rite po l icies on a 
claims made basis rather than on an occurrence basis. 
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Occurrence-based insurance holds the insurance company 

responsible for claims resulting from the treatment rendered 
during that coverage period, regardless of when the claim was 

filed. Claims-made based insurance holds insurers responsible 
for claims filed only during the coverage year. 

And the third and last category: independent actions 

that might be taken to control liability insurance costs: 
A) Reassert, partially, sovereign government immunity 

to local governments, except in cases of clear negligence. 

B) Improve risk management in order to reduce the 
likelihood of claims. That can take many forms. Consolidate 
the coverage; eliminate unnecessary risks by, you know. making 
sure that all the brakes on the police cars are working; join a 
pool like a countywide pool or a statewide pool, and finally; 

C) Self-insure instead of buying liability insurance 
from third parties. 

I don't envy any of you your jobs with this. Thank 
you. 

ASSEMBLYMAN LOVEYS: 

think this is all-inclusive. 
questions, Jackie, 

Zecker) 
too. Do 

Jackie, 

Maybe 
you? 

thank you 

you have 
(speaking to 

ASSEMBLYMAN ZECKER: No, no, just on the--

so much. I 

a couple of 
Assemblyman 

ASSEMBLYMAN LOVEYS: 1 commend you for this, thank you. 
ASSEMBLYMAN ZECKER: Do you have more copies? 
MS. WALKEH: Yes. 
ASSEMR~YM~N LOVEYS : DoPs anyone else at this time 

wish to be heard before w e take a lunch break? Well, we will 
do that then. We will adjourn, and start again at a quarter to 
two. 

(RECESS) 



AFTER RECESS 

ASSEMBLYMAN LOVEYS: We' 11 open up the meeting once 

again. Are you ready folks? Fine. 

And Mr. Robert Cabana. You' re the Freehold Business 
Administrator? 

R O B E R T CAB AN A: That's correct. 
ASSEMBLYMAN LOVEYS: Thank you, sir. 
MR. CABANA: First of all, I want to thank you 

gentlemen and ladies for having conducted the public hearing. 
It's very unfortunate, I think, the fact that today was 
coincidentally the same day that the League of Municipalities 

had their seminar, if you will, on this very subject 
insurance. l was at that this morning, and that's the reason I 

wasn't here. I would like to tell you that there had to be in 

excess of 200 people at that assembly meeting. 
As far as I can remember anc'l I checked with a 

couple of people there -- outside of today's seminar -- which 
was, obviously of importance to everyone that was there -- the 
only two that I can remember of that magnitude was probably the 

Garcia with the ¥air Labor Standards Act seminar that was held 
a year ago, and possibly the one on the fire inspection 
bureau. So, I stres s to you there' s no question in my mind 
that this subject is uppermost in the minds of a lot of people. 

I may be an exception. We were blessed with an 
insurance rat~ th ~t wa s n't that excessive. Our insurance certs 
went up 27%. The figures I heard this morning were 200%, 500%, 
and 1000%. So, obviously you people know a lot more about this 
subject than I do. But I would lik e to make a couple--

ASSEMBLYMAN ZECKER: This is your- - This year's 

premium has gone up for the county f or- -

MR. CABANA: The Borough. 
ASSEMBLYMAN ZECKER: The Borough. Oh, okay. 
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MR. CABANA: Twenty-seven percent, which is very 
reasonable. I mean, I'm sure you've heard--

ASSEMBLYMAN ZECKER: Who's the company? (laughter) 
MR. CABANA: I might add that we, last year, had a 

proposal and undertook the possibility of creating a pool, also 
we undertook the possibility of doing self-insurance 
ourselves. With the population we have. and our premiums, 
which is approximately $300,000, we're a borderline case. Some 
people would recommend that we self-insure, others would not. 
So, in conjunction with working with our agent local agent 

in town, we secured whal we thought was a very favorable 
rate last year, and it went up only 27% this year. So we're, I 
think the exception rather than the rule, in this State. 

What I'd like to do, if I may, is make a couple 
recommendations. I don't claim that they are original with me; 
you may have heard them this morning. But I think there's two 
areas that are of particular importance. One is the tort law 
which I am sure ther e is legislation pending to change it, if 
you wi 11. I am not going to sit here and recommend sovereign 
immunity for municipalities I don't think we're quite in 
that stage. I think it would be worthwhile as Assemblymen and 
Senators, that you people consider some sort of a cap on tort 
claims. I don't sit here as anti-lawyer, but I think we have 
to look at the municipalilies' case, and not only the attorneys 
and their lobby in, you know, your particular Assembly or the 
Senate whatever the case may be. 

For example, j n Florida, they have a 1 imi t of $50,000 
per individual case per individual claim, rather -- and a 
$300,000 limit per occurrence. Now, someone might say, well, 
if there's a very serious personal injury where someone is 
crippled, the y probably deserve more, anc. I agree. What they 
do in Florida is that they go before the Legislature, and Un~ 

Legislature can create a special bill and I imagin e th0y 
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have committees with doctors and whatever on it -- and the only 
way a person can exceed those limits is to go before the 
Legislature and have the Legislature approve that special bill. 

I think the bottom line is, we appoint judges, and by 
doing that we allow judges to give out multi-million dollar 
judgments. I think those types of judgments should be in the 
hands of the Legislature -- the people that we elect and 
not the people that are appointed. 

So I ask you to consider a revamping of the tort law, 
with some sort of limit on an individual case and on an 
individual occurrence there is precedent in other states. 
And I think the amount of judgments that are given today -- or 
have been given the last few years that maybe some 
consideration should be given to place a limit and not allow 
the judges to give out multi-million dollar claims. And it 
should be the prerogative of the Legislature. 

The other thing is a bill, I believe it's Senate Bill 
1718, which j s basic a 1 ! y the I nterg ov e rnmental Excess Insurance 
Coverage Bill. I don't-- I have not read the Bill. I have 
heard about the Bill, and what little I know about it I 
certainly would support it, and I can tell you that the people 
that were at that meeting th i s morning certainly supported it. 

Basically what it is, is to have a statewide insurance 
coverag e for exce ss ins urance, something probably in excess of 
a half a million dollars. Ther e would b e a fund created which 
all municipalities, 
be a]lowed t o j o in. 

boards of education, MUA's, counties, would 
So I guess th e Department of Insurance 

would set up how much mon e y is need e d to run 
then the municipalitie s and local government 

this fund. and 
entities could 

the fact that participate. The biggest problem. I think, is 
pooling i s 
cases where 
that new 

v e ry 
it 

good a nd has 
is established. 

wo rked successfully in 
H O 'v.' C V C: r , l '. .( r:::0Llc1r: 

pools cannot get ex cess :insurance 
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the 
today 

few 
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Administrator Howell has been working on this for about five 

years. He put a group together, and lo and behold, he goes out 
to bid, and he didn't get any bids for the excess insurance. I 
think this Senate Bill 1718 the Intergovernmental Excess 
Insurance Coverage Bill -- would certainly go a long way. 

And last, but not least, I personally want to thank 
you gentlemen. I will assume that you voted for excluding 
insurance increases outside the cap. I think that was very 
important. Not necessarily in my community, but in many of the 
communities in Monmouth County, and I am sure throughout the 
State. Thank you very much. 

ASSEMBLYMAN LOVEYS: Thank you, so much. Thank you 
for your testimony. I guess that just about does it then. 
We'll conclude the hearing in Freehold, and we'll meet next 
Tuesday in Vineland. Thank you all for coming. 

(HEARING CONCLUDED) 
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Many public entities are fjnding that liability insurance is either 

unavailable or available only at extremely high costs. In 1985, many municipalitie s 

as well as the states of Colorado and Wyoming lost liability coverage. Many public 

entities could not renew their coverage because of staggering hikes in premium rates 

or because insurance companies simpl y would not sell them insurance at any cost. 

The fluctuatio n s in bus i ness vo l u~e t ha t characterize the insurance 

industry have traditional ly flu ctuated betwe en a "hard" (sellers) market and a 

"soft" (buyers) mar ket. These f l uctua tions are part of what is known as the 

"underwriting cycle". Trends i n underwriting cycles are ideally determined by 

such factors as loss po tential due t o ri sk exp osure, loss records of clients, and 

available surplus. There are, however, other fac t ors that enter into the 

decisions that contribute to why certain t yp es of insurance are underwritten. 

In recent year s , i nsura~1ce unden-:ri t ers based their unde r v.'T iting practices on the 

investment potential of premiums. This practice became known as "cash flow under-

writing". This te nr. r efe rs t o the prac : ice of unde r v."'T i t i ng an insurance policy 

based on the i nve stment potentia~ oi the pre~iu~s rather t han on the potential 

loss due to the i nheren: ri sk t o t he t hin; bein; in s ure d . This practice of cash 

flow underwriting has been crit i ze d by f inancial experts as well as state insuranc~ 

regulators. ('\-.1hiteman, Dav id L., "Liability Insurance Availability and Affordabilit y 

Problems as a Function o f Pr oper t y- Casualt y Insur ance ::-:ar k.et Fluctuations," 

Congressional Rese a rch Se r ,·ice publ ica ti on Ko . 85 - 826 E, Library of Congress, 

June 28, 1985 , P? • C~S 3- ~ . ) This crit i c i s~ s tems f r oL t he fact that in the normal 

course of t he ~ar~e t cycie inves:Lent re turn patterns ~ill sho~ fl uctuations that 

cycle i s ti ed t o investnent retur~ s . ~= re~lec: t~ e dv~a=ics of the ma r ket a s 
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a whole, and will be liable to any dangers that the market experiences. 

A dramatic example of this kind of underwriting is the M.G.M. Hotel fire. 

A liability policy was written after the fire and the insurance company was 

happy to get the premium money because the stock market was so profitable 

at that time. 

In 1975, the insurance industry was in a situation similar to the one 

it faces today. Underwriting losses were up and investment returns were down 

and had been declining for three years. (Routson, Craig, Public Risk Management 

in An Uncertain Market," paper presented at the 11th annual meeting of the 

National Conference of State General Service Officers, August 20, 1985: p.3) 

In 1975, the industry's returns on investments equalled underwriting losses. 

From 1976 to 1978, premium rates began to rise dramatically. (Routson, p.4) It 

was during this period that many state governments began to experiment with 

alternatives to buying insurance coverage. The most prominent of these alternatives 

was self-insurance. By 1979, the insurance industry had recovered sufficiently 

that it was in a healthy condition and again had a high dollar surplus available 

for investment (this surplus is roughly deterrr.inec by the amount of assets from 

underwriting . ( Routson, p.5) The industry was in a good position to begin an 

aggressive and competitive cycle in underwriting. The competitive nature of this 

end of the cycle began to push preniur.: rates dov.'71 and made extensive ·coverage 

available at low rates. Low rates are important initially to attract business 

but as time goes on, premiums are kept low in a soft market to hold a share of 

the market. (i-.-ni teman, "Liability ... " p. 5) By 1981, due to low premiums and above 

average claims, the property/ casualty industry began to post record losses. 

(Routs on , "Puolic Risk ... " p. 6) At the sar..e ti:ue, however, the industry was experi-

enc i ng r ecord re tu~r.s on i ts i ~~e s t~e~t s . (Rou tson, p . 6) lr.terest rates were high 

an~ i nves t ~en t return s t i g~ e~= ~=~ ~ee~ s~r~luses at a le~el t hat allowed insurance 
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companies ~o underwrite more policies. 

Between 1981 and 1983, these returns more than compensated for the losses , 

netting the industry an oeverall profit for those years . In 1984, however, 

interest rates fell and returns of $17.3 bi l lion from industry investments could 

not cover the $21 billion lost due to cash flow underwriting. (Routson, pp.5 and 6 ) 

The over $3 billion loss for the insurance industry was the first net 

loss since the 1906 San Francisco earthquake. 

To compensate for these losses, i nsurance companies began to sell less 

insurance at higher rate s . (~'h iteman, p.6) Re duc tions in the amount of insurance 

being sold refers not only to t he dollar amount bu t also t o t he extent and types of 

coverage offered. Many munic ipalities as well a s Colorado and Wyoming have had 

their coverage dropped by carriers who say t ha t t he leve l of risk exposure is too 

high for them to accept. ( " Coping With Ris ing Government Liabilities", Business 

Week, April 28, 1985.) Part of the problem with availability of coverage stems 

from the fact that insurance unden..~i ter s are not allowed to sell more insurance 

than their existing surplus assets are able to cover by a ration of about 3 to 1. 

This is a genera l rule o f t humb used by most s tate insurance regulators. (Whiteman , 

pp . 4 a nd 8) This r atio , call ed the "ris',;. ra.tio" , ,:ould pr ohibit insurance 

conpani es fr om underwriting much new business in a fis cal period like 1985 which 

began with very little , if any , surp l us . The conseque nce is that public entities , 

as well as private industry ,have been hit with much higher premium rates (as much 

as 1200 percent ) and the unava i lability of s ome typ e s of coverage. (Wo rk, 

Clemens P., "Liability Squeez e Hit s Everyone ", Q± Ne\..'S and World Report, October 7, 

1985, p. 56 . ) The unavaila j ili: y of s o~e types of insurance is a probl em that i s 

f ro::- . · .. - antic i patic~ of an 

inve stmen t ret urn alone . Fr o~ t heir s:an~~ : ~~t, s o~e risks t hat face state and 

7 .\ 
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local governments are simply not acceptable at any cost. 

~~ere do we go from here? 

What positive steps can be taken? 

Frivilous cases are currently weeded out in New Jersey by our Tort 

Claims Act which provides for the state's doctrine of sovereign immunity while 

specifying areas in which suit is allowed. The doctrine of sovereign immunity 

has traditionally held that a "sovereign" cannot be sued in its own court. This 

doctrine is based in the common la .. ' dictum that "the king could do no wrong." 

Prevention and safet y , other wise known in today's world as risk 

management, should be practiced by municipalities and public entities. 

Risk management refers to an organized approach to protect the financial 

position of a jurisdiction against losses due to negligence, accidents and 

occurrences beyond its control. The goal of a risk management program is not 

only to protect the assets and service delivery capabilities of government, but 

also to minimize pote~ti2l losses . 

Let's fact the facts. Towns have been negligent. Towns have done 

wrong. Towns are being sued because they poison people, because they hire child 

molestor s, because they are not properly supervising employees. 

~e are tal king about a zer o su~ gain. There is no free lunch. If 

the victi~s of negligent acts are not compensated bv the liability policies, 

they will be compensated by Social Security, S.S.I., disability or a social 

welfare prcgra:-:- . T~e tax~a~yer will 02v f or it ultimatelv . 

, . :_ :: -=~,..:: - - ,:- - . -

• 

safetv recorc. Many claims would be forestalled by proper police training, instead 

of allowing law officers to beat up everybody that they arrest. 

Impleoenting a sound risk manage::ie,,t probra:-:-. K:iulc'. DreYe:1t negligent 

-'-._ ' ,\ 



-5-

acts and save taxpayers substantial amounts of money. These are the kinds of 

positive things that we would like to see. But to take away the right of an 

injured person because the companies are not making money is not right or fair. 

During the oil crisis in the seventies, this nation learned to practice 

conservation, and in spite of our throw-away, disposable, affluent society, it 

worked--we did it! We learned to conserve. We are in the midst of another crisis 

right now with ramifications that are just as great. We can learn to be careful, 

cautious, prudent and to practice prevention of accidents. People can learn to 

be aware of safety in the workplace and to learn not to be negligent. 

The insurance companies "·ant the to""ns to be immune from liability for 

everything except for maybe a herd of wild elephants stampeding down Main Street. 

LEGAL feels that the rights of a victim to be made whole should not be sacrificed 

and the negligent, wrong do-er be immune from liability. If we all practiced 

prevention and safety, the hallmarks of a good risk management program, there 

would be no claims. The crisis ,dll not disappear by holding municipalities 

and public entities immune from liability--some other form of public assistance 

mechanism that the taxpayer pays for will trigger. The crisis will only disappear 

~ith the eliminat ion of neglige~t acts. Eliminate the ,,~ong--institute a tough 

safety program--and there will be no claims because there will be no accidents, 

no negligent acts. 

/ ) 
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