DIVISION OF WASTE MANAGEMENT

7:26-5.1

As amended, R.1980 d.250, effective June 9, 1980.
See: 12 N.J.R. 70(b), 12 N.J.R. 391(d).
As amended, R.1981 d.49, effective February 6, 1981.
See: 13 NJ.R. 129(a).
(a): Amend “April 1 through March 31” to “May 1 through April
30”.
(b): Amend “April 1 through March 31” to “May 1 through April
30" -
As amended, R.1984 d.279, effective July 2, 1984.
See: 16 N.J.R. 986(a), 16 N.J.R. 1766(a).
(b): “October 1 through September 30” was “May 1 through April
30.”
Amended by R.1989 d.54, effective January 17, 1989.
See: 20 N.J.R. 1995(a), 21 N.J.R. 190(a).
Substantially amended.
Repealed by R.1989 d.216, effective April 17, 1989.
See: 20 N.J.R. 2668(a), 21 N.J.R. 1002(b).
The rule at this cite was entitled “Fee schedule for transporting”.
New Rule, R.1996 d.169, effective April 1, 1996.
See: 27 N.J.R. 801(a), 28 N.J.R. 1834(a).

7:26-4.8 Confidentiality claims

Any person submitting information to the Department
and asserting a confidentiality claim in accordance with the
procedures set forth in N.J.A.C. 7:26-17 or 7:26-16.4 shall
pay a fee of $350.

As amended, R.1984, d.279, effective July 2, 1984.
See: 16 N.J.R. 986(a), 16 N.J.R. 1766(a).

In (a) and (b), “Board of Public Ultilities” was “Board of Public
Utility Commissioners”, reference to form N.J.B.S.W.M. 41 deleted.
Repealed by R.1989 d.216, effective April 17, 1989.

See: 20 N.J.R. 2668(a), 21 N.J.R. 1002(b).

The rule formerly at this cite was entitled “Exemption from fee
payment”.

New Rule, R.1996 d.578, effective December 16, 1996.
See: 28 N.J.R. 2114(a), 28 N.J.R. 5248(a).

SUBCHAPTER 4A. (RESERVED)

SUBCHAPTER 5. CIVIL ADMINISTRATIVE
PENALTIES AND REQUESTS FOR
ADJUDICATORY HEARINGS

Subchapter Historical Note

Subchapter 5, was originally titled Rules of Practice and Procedure
and was adopted pursuant to authority of N.J.S.A. 13:1E-1 et seq.
Subchapter 5 became effective October 23, 1973 as R.1973 d.300. See:
5 NJ.R. 370(c). Amendments to this subchapter became effective
October 7, 1980 as R.1980 d.433. See: 12 N.J.R. 454(b), 12 NJ.R.
643(a). These amendments repealed 7:26-5.4(b)-(0) and renumbered
(p)-(s) as (b)-(e).

Amendments to section 5.5 became effective December 6, 1982 as
R.1982 d.433. See: 14 N.J.R. 1138(a), 14 N.J.R. 1367(a). The amend-
ed subsection was (e) added.

Further amendments were throughout the subchapter, effective July
2, 1984 as R.1984 d.279. See: 16 N.J.R. 986(a), 16 NJ.R. 1766(a).

Subchapter 5 expired on October .7, 1985 pursuant to Executive
Order No..66(1978) and the Department does not intend to readopt its
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provisions. Repealed effective June 1, 1987 as R.1987 d.235. See: 18
N.J.R. 883(a), 19 N.J.R. 928(b).

Subchapter 5, Civil Administrative Penalties and Requests for Adju-
dicatory Hearings, was adopted by R.1990 d.50, effective January 16,
1990. See: 21 N.J.R. 2734(a), 22 N.J.R. 187(a).

7:26-5.1 Scope and purpose

(a) This subchapter shall govern the Department’s assess-
ment of civil administrative penalties for violations of the
Solid Waste Management Act, N.J.S.A. 13:1E-1 et seq.,
including the Comprehensive Regulated Medical Waste
Management Act, P.L. 1989, c.34, amending and supple-
menting the Solid Waste Management Act (hereinafter “the
Act”), including violation of any rule promulgated, any
administrative order, permit, license or other operating au-
thority issued, any district solid waste management plan
approved, pursuant to the Act. This subchapter shall also
govern the procedures for requesting adjudicatory hearings
on a notice of civil administrative penalty assessment or an
administrative order.

(b) The Department may assess a civil administrative
penalty of not more than $50,000 for each violation of each
provision of the Act, or any rule promulgated, any adminis-
tration order, permit, license or other operating authority
issued, any district solid waste management plan approved,
pursuant to the Act.

(c) Each day during which a violation continues shall
constitute an additional, separate and distinct violation.

(d) Neither the assessment of a civil administrative penal-
ty nor the payment of any such civil administrative penalty
shall be deemed to affect the availability of any other
enforcement provision provided for by N.J.S.A. 13:1E-1 et
seq. or any other statute, in connection with the violation for
which the assessment is levied.

(e) Nothing in this subchapter is intended to affect the
Department’s authority to revoke or suspend any permit,
license or other operating authority issued under the Act.
Specifically, the Department may revoke or suspend a per-
mit, license or other operating authority, without regard to
whether or not a civil administrative penalty has been or will
be assessed pursuant to this subchapter.

(f) For purposes of this subchapter, any person who
undertakes or performs an obligation imposed upon another
person pursuant to the Act, or any rules promulgated, any
administrative, order, permit, license or other operating
authority issued, any district solid waste management plan
approved, pursuant to the Act, may at the discretion of the
Department be subject to a civil administrative penalty
pursuant to this subchapter in the same manner and in the
same amount as such other person.

Amended by R.1996 d.578, effective December 16, 1996.

See: 28 N.J.R. 2114(a), 28 N.J.R. 5248(a).
Deleted references to Part A permit application.

Supp. 12-16-96



7:26-5.1

ENVIRONMENTAL PROTECTION

Case Notes

In criminal prosecution the State was required to offer evidence
establishing that land was acquired after the enactment of statute and
that the United States had not filed an acceptance of exclusive jurisdic-
tion. State v. Ingram, 226 N.J.Super. 680, 545 A.2d 268 (L.1988).

7:26-5.2 Procedures for assessment and payment of civil
administrative penalties :

(a) In order to assess a civil administrative penalty under
the Act, for violation of the Act, or any rule promulgated;
any administrative order, permit, license or other operating
authority issued, any district solid waste management plan
approved pursuant to the Act, the Department shall, by
means of notice of civil administrative penalty assessment,
notify the violator by certified mail (return receipt request-
ed) or by personal service. The Department may, in its
discretion, assess a civil administrative penalty for more than
one violation in a single notice of civil administrative penalty
assessment or in multiple notices of civil administrative
penalty assessment. This notice of civil administrative pen-
alty assessment shall:

1. Identify the section of the Act, rule, administrative
order, permit, license, district solid waste management
plan violated;

2. Concisely state the facts which constitute the viola-

tion;

3. Specify the amount of the civil administrative penal-
ty to be imposed; and

4. Advise the violator of the right to request an adjudi-
- catory hearing, pursuant to the procedures in N.J.A.C.
7:26-5.3.

(b) Payment of the civil administrative penalty is due
upon receipt by the violator of the Department’s final order
of a contested case or when a notice of civil administrative
penalty assessment becomes a final order, as follows:

1. If no hearing is requested pursuant to NJ.A.C.
7:26-5.3, the notice of civil administrative penalty assess-
ment becomes a final order on the 21st day following
receipt by the violator of the notice of civil administrative
penalty assessment;

2. If a hearing is requested pursuant to N.J.A.C.
7:26-5.3 and the Department denies the hearing request,
a notice of civil administrative penalty assessment be-
comes a final order upon receipt by the violator of notice
of such denial; or

3. If a hearing is requested pursuant to N.J.A.C.
7:26-5.3 and an adjudicatory hearing is conducted, a
notice of civil administrative penalty assessment becomes
a final order upon receipt by the violator of a final order
of a contested case.

Amended by R.1996 d.578, effective December 16, 1996.

See: 28 N.J.R. 2144(a), 28 N.J.R. 5248(a).
In (a) and (a)1, deleted references to Part A permit application.

Supp. 12-16-96

Case Notes

Violator’s ability to pay penalty under Solid Waste Management Act.
DEPE v. Summco, Inc., 94 N.J.A.R.2d (EPE) 252.

Company penalized for odors from plant. Department of Environ-
mental Protection and Energy v. Westchester Lace, Inc., 94 N.J.A.R.2d
(EPE) 243.

7:26-5.3 Procedures to request an adjudicatory hearing to
contest an administrative order and/or a notice of
civil administrative penalty assessment, and
procedures for conducting adjudicatory hearings

(a) To request an adjudicatory hearing to contest an
administrative order and/or a notice of civil administrative
penalty assessment issued pursuant to the Act, the violator
shall submit the following information in writing to the
Department, at Office of Legal Affairs, ATTENTION: Ad-
judicatory Hearing Requests, Department of Environmental
Protection, CN 402, Trenton, New Jersey 08625-0402:

1. The name, address, telephone number of the viola-
tor and its authorized representative;

2. The violator’s defenses, to each of the Department’s
findings of fact in the findings section of the administra-
tive order or notice of civil administrative penalty assess-.
ment, stated in short and plain terms;

3. An admission or denial of each of the Department’s
findings of fact in the findings section of the administra-
tive order or notice of civil administrative penalty assess-
ment. If the violator is without knowledge or information
sufficient to form a belief as to the truth of a finding, the
violator shall so state and this shall have the effect of a
denial. A denial shall fairly meet the substance of the
findings denied. When the violator intends in good faith
to deny only a part or a qualification of a finding, the
violator shall specify so much of it as is true and material
and deny only the remainder. The violator may not
generally deny all of the findings but shall make all
denials as specific denials of designated findings. For
each finding which the violator denies, the violator shall
allege the fact or facts as the violator believes such fact or
facts to be;

4. Information supporting the request and specific ref-
erence to or copies of all written documents relied upon
to support the request;

5. An estimate of the time required for the hearmg (in
days and/or hours); and

6. A request, if necessary, for a barrier-free hearing
location for physically disabled persons.

(b) If the Department does not receive the written re-
quest for a hearing within 20 days after receipt by the
violator of the notice of a civil administrative penalty assess-
ment and/or an administrative order being challenged, the
Department shall deny the hearing request.
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