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Notice of Appeal.

Petw Jersey Supreme Court

Boarp or COMMISSIONERS OF THE
Ciry or HoBokeEx (Mayor AND
Couxorn or THE City or HoBso-
KEN ), a Municipal Corporation
of the State of New Jersey,

10

Prosecutor,
V8. On Certiorari.
Notice of
StaTE Boarp orF TaxEs AND As- Appeal.

sessMENTS and HoBorkeEn Baxk

FOR SAvVINGs, a Savings Bank 20

Corporation of the State of

New Jersey,
ST Respondents.

To: Pierson, Schroeder & Brand, Esqs., Attorneys
for Defendant-Respondent, Hoboken Bank
for Savings, a Savings Bank Corporation of

the State of New Jersey; 20

and

To: William A. Stevens, Esq., Attorney General
of the State of New Jersey, and Attorney for
the Defendant-Respondent, The State Board
of Taxes and Assessments.

Gentlemen:

Prease TakE ~Notick that the prosecutor-appel-
lant, Board of Commissioners of the City of Ho- 4
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2
Notice of Appeal.

boken (Mayor and Council of the City of Ho-
boken), a municipal corporation of the State of
New Jersey, prosecutor-appellant in the above en-
titled cause, appeals to the Court of Krrors and
Appeals in the last resort in all causes in New
Jersey, from the whole of the judgment entered
in this cause, and writes down the following
grounds of appeal, to wit:

1.—Because the Supreme Court erred in giving
judgment for the respondent, the State Board of
Taxes and Assessments, and the Hoboken Bank
for Savings, a Savings Bank Corporation, instead
of giving judgment for the prosecutor, Board of
Commissioners of the City of Hoboken (Mayor
and Council of the City of Hoboken), a municipal
corporation of the State of New Jersey.

2.—Because the Supreme Court erred for one
or more of the reasons filed by the prosecutor on
certiorari in said Court and brought up with the
record.

Dated : August 13th, 1930.

Respectfully yours,

Winriam A. KavanacH,
Attorney for Prosecutor-Appellant,
Board of Commissioners of the
City of Hoboken (Mayor and
Council of the City of Hoboken).




Opinion of Supreme Court.

NEW JERSEY SUPREME COURT.
#232—Jaxvary Term, 1930.

Boarp or CoMMISSIONERS OF THE
Crry or HoBoken (Mayor and
Council of the City of Hobo-
ken), a municipal corporation
of the State of New Jersey,

Prosecutor,

vSs.

Tae State Boarp or Taxes
AND AssessMENTS and HoBoREN
BANk FOR SAvINGs,

Respondents.

Argued January Term, 1930. Decided August
3, 1930.

On Certiorari.

Appearances:
For Prosecutor: Wirniam A. KavanacH.

For Respondent State Board of Taxes and
Assessments: WinLiam A. STEVENS.

For Respondent Hoboken Bank for Sav-
ings: PiersoN, ScHROEDER & BrAND.

Before Justices TrExcHARD, LiLovyp and Cass.

Lroyp, J.:

The certiorari in this case is to review the ac-
tion of the State Board of Taxes in reducing an
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Opwnon of Supreme Court.

_ assessment made by the Board of Assessors of
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the City of Hoboken against the Hoboken Bank
for Savings in that city on personal property
owned by the bank. The city assessors had made
an assessment on $300,000 as moneys on hand
October 1, 1927. The State Board reduced this
to $191,264, the amount actually then possessed
by the bank.

The prosecutor does not contend that the as-
sessment did not truly appraise the moneys actu-
ally held on the day in question, but claims that
the bank had, for the purpose of reducing its tax-
able funds, just before that date purchased $400,-
000 of United States bonds (which, of course,
were not subject to assessment), and shortly
thereafter sold these bonds and reconverted them
into money, and that this was with intent to de-
fraud the city.

It is conceded that the actual moneys in hands
and taxable were in the amount found by the State
Board, and assuming that a purpose as above in-
dicated would taint the transaction so as to ren-
der that which was ordinarily non-taxable tax-
able, the burden was on the prosecutor to estab-
lish that this sum did not truly represent the sum
available for taxation by reason of some fraudu-
lent device or manipulation, whereby the moneys
were for that purpose converted into non-taxable
securities. The proofs were insufficient for this
purpose. The records of the bank were produced
showing the sundry sums on hand at various times
and the bond transactions of the bank for a con-
siderable period of time. The president of the
bank was called and his testimony was to the ef-
fect that he had substantially entire charge of the
bank’s investments; that it was customary to
change these investments from time to time and
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Opwmion of Supreme Court.

particularly in government bonds; that the bonds
in question were purchased as part of the routine
of the bank’s investment system and that when
sold, as they were later on, they were sold in ac-
cordance with this routine and that they yielded
a small profit. His further testimony was that
the purpose of the transaction was not to defeat
the taxing power of the municipality, but for the
purpose of keeping the bank’s funds invested in
the securities which were legal for the purpose.

We think the State Board was justified in its
finding of the moneys subject to taxation and we
find that the earlier conversion of the moneys into
bonds and the subsequent sale of the bonds was
not shown to be part of a plan or purpose to evade
the taxation of any moneys that should have been
in hand on October 1, 1927.

As an abstract proposition of law we think,
however, the exercise of a legal right by the con-
version of taxable property into that which is non-
taxable, even for the purpose of avoiding the tax,
where the conversion is in good faith and com-
plete without reservation, would mnot subject
either the non-taxable property thus purchased to
taxation, or create a fiction whereby such prop-
erty should be regarded as resolved into the pur-
chase price with which it was bought for purposes
of taxation, and so much counsel for the prosecu-
tor seems to concede, but attacks the good faith
of the transaction here involved, a contention with
which we do not agree.

A number of cases are cited to us, such as the
exchange of taxable moneys into greenbacks,
which latter were not taxable, and immediately
after the taxing date the re-exchanging of the same
greenbacks back into ordinary forms of money.
They all, however, involved a colorable transac-
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Opimon of Supreme Court.

tion only, and not one that was genuine and with-
out reservation. In the present case the bonds
were purchased on September 28, 1927, a few days
before the taxing date (October 1, 1927); $200,-
000 of them were sold on October 14, following
and on October 25th, 1927, the remaining $200,000
were sold. The sale of the bonds as stated by the
president of the bank was made for the purpose
of paying for utility and railroad bonds and to
meet withdrawals during that month.

Counsel for the prosecutor conceding the right
to purchase and hold government bonds even
though the purpose be thereby to escape taxation,
it would seem to follow that, so long as the trans-
action is bona fide, an equal right to again change
such securities must exist, and where, as here, it
appears that the transaction was in the first place
an outright purchase of bonds whereby the moneys
with which they were purchased were absorbed
into that security, the moneys with which the
bonds were purchased cannot be taxed as an asset,
nor can the subsequent reconversion of the bonds
into money recreate a fund which would be sub-
ject to taxation as of the first of October.

The order is affirmed with costs.

i




Writ.

NEW JERSEY SUPREME COURT.

Boarp or COMMISSIONERS OF THE
Crry or Hosorex (Mayor and
Council of the City of Hobo-
ken), a municipal corporation
of the State of New Jersey,
Prosecutor,
On Certiorari.

Writ.

VS.

Tare StaTE Boarp or TAXEs
AND AsseEssMENTS and HoBoKEN
BANK FOR SAVINGS, a savings
bank corporation of the State
of New Jersey,

Respondents.

NEW JERSEY—SS. :

The State of New Jersey to The State Board
of Taxes and Assessments, Greeting:

WE BEING WILLING for certain reasons to be cer-
tified of a certain order, judgment and determina-
tion of The State Board of Taxes and Assess-
ments modifying and -reducing a certain assess-
ment of Three hundred thousand Dollars ($300,-
000) on personal property for the year 1928,
levied on or about October 1st, 1927, by the Board
of Assessors of the City of Hoboken against the
aforesaid Hoboken Bank for Savings of the City
of Hoboken, a savings bank corporation of the
State of New Jersey, on personal property owned
by the said Hoboken Bank for Savings and of
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ters touching and concerning tLe \ald mochﬁca-
tion and reduction of the aforesaid assessment,

as fully as they remain before The State Board

Taxes and Assessments:;

Do commaxp vou that the order, judgment and
determination modifying and reducing the afore-
g the valuations upon
which the same are based, the statement or state-
ments th@re f, the written complaint or appeal
of the said | Hoboken Bank for Savings against
assessmenf, the statements, testimony,
1ce and exhibits before The State Board of
Taxes and Assessments on review thereof, all
,:ze«“"m s made by the said Board thereon, the
original judgment, order and determination of
the said Board affirming the said assessment, as
ell as the second and final judgment, order and
determination of the Board modifying and redue-
ing the same, together with all proceedings and
matters touching and concerning the same, as they
remain before you, to our Supreme Court at
Trenton, on the 22nd day of November, A. D.
1929, you certify and send, together with this
it, tl be c’ one what of right and
and Constitution of this

Sisiwd 8wl i

Wirss Ess, WiLLiaM S. GomMmEerg, Esquire, Chief
Justice of our said Court, at Trenton, this 2nd
day of November, in the year of Our Lord One
thousand nine hundred and twenty-nine.

Frep L. Broobgoop,
Clerk.
Woniam A. Kavaxags,
Attorney.

his writ is allowed this 2nd day of Novem-

Samuen KaniscH,
Je e 0




Affidavit for Issuance of Writ.
(Filed November 2, 1929.)

NEW JERSEY SUPREME COURT.

Boarp or CoMMISSIONERS OF THE
o 10

Ciry or Hosoken (Mayor and

Council of the City of Hobo-

ken), a municipal corporation

of the State of New Jersey,

Prosecutor,
On Certiorari.

vs. Affidavit for

Issuance of

Tae State Boarp or Taxss e
AND AsseEssMENTS and the Hoso- 20
KEN BANK FOR Savings, a sav-

ings bank corporation,

Respondents.

STaTE oF NEW JERSEY,
Couwty or Hupson,

Wiuriam H. Giorerr, of full age, being sworn
on his oath according to law, deposes and says:
That he is the Commissioner of Revenue and 30
Finance of the City of Hoboken and has held such
office for the past three years; that under the law
the said Department of Revenue and Finance has
charge of the handling of the revenue and finances
of the said City, and also under the jurisdiction
of said Department is carried out the statutory
| imposition of the levying, assessing and collecting
{ of taxes on both real and personal property held
and owned within the taxing district of the City
; 40
of Hoboken.
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Affidavit for Issuance of Writ.

That the Hoboken Bank for Savings in the City
of Hoboken was incorporated as a savings bank
pursuant to an Act of the Legislature of the State
of New Jersey, approved March 20, 1857, and is
governed by the laws regulating savings banks.
Said Hoboken Bank for Savings is a mutual sav-
ings bank and has no stock.

Deponent further says that the Board of As-
sessors of the City of Hoboken assessed the said
Bank’s personalty for the year 1927 at the sum
of $300,000; that the said Bank appealed request-
ing a reduction to the sum of $250,000, but after-
wards, before the said appeal was heard, withdrew
the said appeal and was obliged to pay taxes to
the City of Hoboken based on an assessment of
$300,000 in personal property.

Deponent also further says that the next year
the Hoboken Bank for Savings conceived the idea
that it would, a day or so before October 1st, 1927,
deplete its ordinary cash on hand and the sums of
money which it theretofore carried, and by invest-
ing its cash in government bonds, the Bank would
thereby escape taxation and not be taxed as it
had been for the previous year, 1927, when its per-
sonalty had been assessed at $300,000, and it had
been obliged to abandon and withdraw its appeal,
and had paid taxes on that amount. That this
idea it carried into effect and on September 28,
1927, only two days prior to October 1st, 1927, it
purchased with its funds $400,000 of United States
Bonds, so that when the Assessors called at the
Bank on October 1st, they would find that the
Bank, instead of having its usual cash on hand,
which deponent says had always been close to
one-half million dollars and much more than the
City’s assessment of $300,000, only had $191,-
264.05. A few days later the Bank, its purpose
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Affidavit for Issuance of Writ.

having been attained, in order to restore its cash
on hand, sold these $400,000 of United States
Bonds, to wit: on October 14, 1927, it sold $200,000
thereof and on October 25, 1927, it sold the re-
maining $200,000 thereof. Therefore, it appears
that the Bank had $200,000 of its actual cash on
hand invested in United States Government Bonds
for the short period of time, to wit: from Septem-
ber 28, 1927, to October 14, 1927, viz.: 16 days,
and $200,000 thereof from September 28, 1927, to
October 25, 1927, viz.: 27 days.

Deponent also further says that during every
month, from September, 1926, to and including
August, 1928, the said Bank always carried and
had on hand more than the $300,000 for which it
was assessed, excepting the months of September,
1927, and September, 1928.

Deponent further says that this transaction of
depleting its cash two days before October 1st,
1927, and placing $400,000 of its cash in United
States bonds for the few days which it did, was
initiated and carried through for the avowed
and express purpose of escaping the burden of
taxation.

Deponent also further says that in the above
matter the taxing authorities of the City of Hobo-
ken do not contend that United States bonds are
not exempt from taxation, hut it is strongly main-
tained, asserted and contended that in the case
in hand the holding of these $400,000 of United
States bonds for a few days prior and subsequent
to October 1st was not actual and bona fide, but
was only colorable and fraudulent; that the per-
sonal property of the Bank was temporarily con-
cealed by this purchase of $400,000 of United
States bonds on September 28; that this conceal-

10

20
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Affidavit for Issuance of Writ.

soon as the visit of the Assessors had been made,
for a few days after October 1st, the $400,000 of
United States bonds were sold and the Bank’s
cash restored; that such a palpable fraud upon
the revenue of the City and State should not be
permitted whereby the Bank may escape paying
its clear proportion of the public expenses and
impose them upon others.

Deponent also further says that The State
Board of Taxes and Assessments affirmed the
aforesaid assessment of $300,000 on personalty
owned by the Hoboken Bank for Savings for the
year 1928, but later, after a rehearing, on Sep-
tember 3, 1929, reduced the said assessment to
$191,264.05.

Deponent makes this affidavit for the purpose
of the issuance of a writ of certiorari out of the
Supreme Court to review the order, judgment and
determination of The State Board of Taxes and
Assessments.

Wirtiam H. GiLrEerT.

Sworn and subseribed to before me 2
this 25th day of October, 1929. (

Epwarp HuNTER
Notary Public of New Jersey

[sEAL]
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Afhdavit of Service.

STATE OF NEW JERSEY, |
S
County or Hupson,

Twaomas J. McALEER, Jr., of full age, being duly
sworn according to law upon his oath deposes and
says : 10

That on November 7, 1929, he served the orig-
inal Writ of Certiorari, a copy of which is hereto
attached, upon Anna K. Mason, Principal Clerk in
the Office of the State Board of Taxes and Assess-
ments at the State House, Trenton, N. J.

TraHOMAS J. MCALEER, JR.

Sworn and subscribed to before me %

this 29th day of November, 1929. 20
J. H. BREITMEYER,
My Com. Expires Jan. 14/1930.
(NOTARIAL SEAL)
30

40
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Afhidavit of Service.

StaTE oF NEW JERSEY,
3 SS
County or Hubpsox,

Tromas J. McALEER, Jr., of full age, being duly
sworn according to law upon his oath deposes and
says:

That on November 8, 1929, he served a duplicate
of the original Writ of Certiorari, a copy of which
is hereto attached, upon Helen Verducchio, a
stenographer in the Law Offices of Pierson,
Schroeder & Brand, 84 Washington Street, Hobo-
ben, N. J., Counsel for the Hoboken Bank for
Savings.

TaoMAs J. MCALEER, JR.

Sworn and subseribed to before me
this 29th day of November, 1929.

J. H. BREITMEYER,
My Com. Expires Jan. 14,/1930.

(NOTARIAL SEAL)
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Reasons.
(Filed November 29, 1929.)

NEW JERSEY SUPREME COURT.

Boarp or COMMISSIONERS OF THE 10
Ciry or HoBoken (Mayor and
Council of the City of Hobo-
ken), a municipal corporation ¥
Certiorari to
of the State of New Jersey, [ review a certain
order, judgment
Prosecutor,

and determination
of the State Board

VS. of Taxes and

Assessments
modifying and

Tae StatE Boarp or Taxss reducing an

assessment for

AND AssessMENTS and HoBorEN personal taxes.

BANK FOr SaAviNgs, a savings -
bank corporation of the State
of New Jersey,

Respondents.

20

Reasons.

The said Prosecutor, Board of Commissioners
of the City of Hoboken (Mayor and Council of
the City of Hoboken), a municipal corporation of
the State of New Jersey, by William A. Kava-
nagh, its Attorney, comes and prays that a certain 30
judgment, order and determination of The State
Board of Taxes and Assessments made and en-
tered by the said The State Board on September
3, 1929, modifying and reducing a certain assess-
ment of $300,000, levied by the taxing authorities
of the City of Hoboken on personal property
(monies on deposit in bank) belonging to the Ho-
boken Bank for Savings, a savings bank corpora-
tion of the State of New Jersey, for the year 1928,
to the sum of $191,264.05, which said order, judg- 40
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Reasons.

ment and determination reversed a certain other
order, judgment and determination made and en-
tered by The State Board of Taxes and As-
sessments on June 25, 1929, affirming the said
assessment of $300,000 on the aforesaid person-
alty of the said Hoboken Bank for Savings for
the year 1928, may be reversed, set aside and for
nothing holden for the following:

Reasoxns.

1. Because the said The State Board of Taxes
and Assessments having on June 25, 1929, dis-
missed the Appeal of the Hoboken Bank for Sav-
ings on the said assessment of $300,000 and hav-
ing affirmed the said assessment of $300,000 levied
by the Taxing Authorities of Hoboken for the
year 1928 on personal property belonging to the
Bank, the said The State Board of Taxes and As-
sessments was without any legal power or author-
ity whatsoever to grant a rehearing to the said
Bank on-its said Appeal, and on September 3,
1929, grant the said rehearing and on said date re-
verse its order, judgment and determination of
June 25, 1929, by which order, judgment and de-
termination the said Board modified and reduced
the said assessment of $300,000, which it hereto-
fore had affirmed on June 25, 1929, to the sum of
$191,264.05 ; especially since on July 19, 1929, the
Taxing Authorities of the City of Hoboken had
been notified by the said State Board that the as-
sessment of $300,000 had been affirmed and the
Appeal of the Hoboken Bank for Savings there-
from had been dismissed.

2. Because the Taxing Authorities of the City
of Hoboken assessed the personalty of the Hobo-
ken Bank for Savings for the year 1927 at the
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Reasons.

sum of $300,000, from which the said Bank ap-
pealed, requesting a reduction to the sum of
$250,000, but later withdrew its appeal and was
obliged to pay taxes to the City of Hoboken based
on the said assessment of $300,000 on personal

property.

3. Because the action of the Hoboken Bank for
Savings and the authorities thereof, a few days
before October 1, 1927, in depleting its ordinary
cash on hand and the sums of money which it
always theretofore carried, and investing its cash
in Government Bonds to a very large amount,
which Government Bonds were later resold a short
period after October 1, 1927, was done for the
patent purpose of escaping its just share of taxa-
tion, was not bona fide, was a subterfuge by means
of which it sought to have its assessment on per-
sonalty reduced to a very low figure, and more-
over was a palpable fraud upon the revenue of
the City and the State.

4. Because the action of the Hoboken Bank for
Savings and the authorities thereof in purchasing
two days prior to October 1, 1927, with its funds
$400,000 of United States Bonds, and thereby very
greatly depleting its usual cash on hand on Octo-
ber 1, 1927, which cash on hand in former months
had been close to One-half Million Dollars, and a
week or so after October 1sf, the date of the visit
of the Taxing Authorities for the purpose of levy-
ing an assessment on the funds held by the Bank,
selling the said $400,000 of United States Bonds
and restoring its cash on hand, was a scheme to
escape its just share of taxation, was a temporary
concealment of $400,000 of its cash, was moreover
not an actual and bona fide purchase and holding
of these $400,000 of United States Bonds, but was
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a sham, colorable and fraudulent purchase and
sale concocted for the sole purpose of escaping its
just and clear proportion of the public expenses
and by such scheme devised and planned imposing
them on others.

5. While in the above connection the City of
Hoboken does not contend that United States
Bonds are not exempt from taxation, neverthe-
less because of and on account of the means em-
ployed by and the scheme devised by the said
Hoboken Bank for Savings for the purpose of
holding $400,000 out of its cash on hand a few
days prior to October 1st and purchasing there-
with United States Bonds exempt from taxation
with the said money and holding same over the
first day of October and for a week or so there-
after and then selling said bonds, it is urged that
such action on the part of the Bank and its author-
ities is a fraud and a cheat on the City, and the
Bank should be considered as the owner of such
$400,000 as of October 1st, free and clear of any
purchase of United States Bonds which are ex-
empt from taxation.

6. Because the action and proceedings of The
State Board of Taxes and Assessments of the
State of New Jersey in reducing and modifying
the assessment of $300,000 to $191,264.05 in this
case are in divers other respects irregular, illegal,
unjust and oppressive to the Prosecutor, and
should be set aside and be for nothing holden.

Dated: November 27, 1929.

Winriam M. Kavanacs,

Attorney for Prosecutor.
A true copy.

Frep L. BrLoopcoon,

Clerk.
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Return to Writ.

NEW JERSEY SUPREME COURT.

Boarp or COMMISSIONERS OF THE
Ciry or HoBokex (Mayor and
Council of the City of Hobo- 10
ken), a municipal corporation
of the State of New Jersey,

Prosecutor, .
On Certiorari.

vSs.

Tae StatE Boarp or Taxss
AND AssessMENT and HoBorex
BANK FOR SAVINGS,

Defendants.

20

The State Board of Taxes and Assessment doth
herewith send to the Supreme Court of the State
of New Jersey the petition, judgment and pro-
ceedings in the matter of the appeal of The Hobo-
ken Bank for Savings in the City of Hoboken,
from the assessment of property located in the
City of Hoboken, County of Hudson, for the year
1928, as within it is commanded, as by the tran-
seript under the seal of said Board hereto an- 30
nexed more fully appears._

StATE BoArD oF TAXES AND ASSESSMENT,

By Caas. E. Cooxg,

Secretary.
(SEAL)

40

e
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Petition of Appeal.

IN THE MATTER

of

The application of Ter HoBokex
Bank ror Savines ixv TaE Crry Daioiaies
or HosokeEx for the reduction Appeal.
of the tax assessment for the
year 1928 on personal property
in the City of Hoboken, County
of Hudson and State of New
Jersey.

To the State Board of Taxes and Assessment :

Your petitioner, The Hoboken Bank for Sav-
ings in the City of Hoboken, doing business at
84 Washington Street, in the City of Hoboken,
County of Hudson, and State of New Jersey,
respectfully shows that: :

Your petitioner is a savings bank chartered
under the laws of the State of New Jersey and is
a mutual savings bank without stock; that the
said bank was and is the owner of certain per-
sonal property situate and taxable in the taxing
district of the City of Hoboken, County of Hudson,
and State of New Jersey, consisting of cash on
hand, cash on deposit in bank and bills receivable
referred to in the assessment complained of as
‘“Cash on hand”’.

Your petitioner also owns certain real estate
which was taxed separately and the tax shown
on a separate tax bill, the first half of which for
the year 1928 had been paid, to the valuation of
which there was no appeal made.
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Petition of Appeal.

The said personal property referred to as cash
on hand has been assessed for the purpose of tax-
ation for the year 1928 at a valuation of $300,000,
at which assessment your petitioner is aggrieved
because the said assessment is in excess of its
true value and is in excess of the taxable personal
property of your petitioner for the year 1928.

That an appeal from said assessment has been
filed with the Hudson County Board of Taxation,
which appeal said board disposed of as follows:

““Your appeal has been considered by this
board and the valuation of your property has
been confirmed as assessed after hearing.

Hoboken Bank of Savings, Taxing District
Hoboken, Block 1st W, lot Folio 43.”’

Your petitioner alleges that its taxable personal
property for the year 1928 was not $300,000 but
was $133,385.17.

Your petitioner, therefore, prays that said as-
sessment of $300,000 for personal property de-
scribed as ‘‘cash on hand’’ for the year 1928 be
reduced to the true valuation of the said taxable
personal property deseribed as ‘“‘cash on hand’’,
to wit: $133,385.17.

Dated, September 19, 1928.

Tare HoBorkeEx BANK FOrR SAVINGS
iN THE Ciry oF HoBoKEN

by F'repEric J. MEYSTRE,
President.
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Petition of Appeal.

State o NEw JERSEY, |
County or Hupsow,

Freperic J. Mzrystre, of full age, being duly
sworn according to law on his oath deposes and
says that:

He is the president of the above named peti-
tioner and has signed the said petition in behalf
of said petitioner; that he has read the above peti-
tion and knows the contents thereof and that the
statements set forth and contained therein are

true.

Freperic J. MEYSTRE.

Sworn and subsecribed to before me z
this 20th day of September, 1928.

JorxN J. CarroLL,
Notary Public of New Jersey,
Commission expires Apr. 28.
(SEAL)

StaTte o NEwW JERSEY, |
Couxty or Hupsow,

Joax D. Pierson, being duly sworn, according
to law on his oath deposes and says that he served
a copy of the above petition and affidavit on
Horace L. Allen, attorney of the City of Hobo-
ken, personally, this twenty-first day of Septem-
ber, 1928.

Joan D. Pierson.

Sworn and subseribed to before me 2
this 21st day of September, 1928. (

Hmma E. Pierson,
Notary Public of New Jersey.
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~dt

Petition of Appeal.

StatE oF NEW JERSEY, |
- 88
Couxnty or Hupson, {

Joux D. Pierson, being duly sworn, according
to law on his oath deposes and says that he served
a copy of the above petition and affidavit on
Joseph P. McLean, Secretary of the Hudson
County Board of Taxation, personally, this
twenty-first day of September, 1928.

JornN D. Pierson.

Sworn and subsecribed to before me z
this 21st day of September, 1928. §

Hizma E. P1ErsoN,
Notary Public of New Jersey.

KENDORSED :
Tn the Matter of the Application
of

Tar HoBoKEN BANK FOR SAVINGS IN THE Ciry
oF HOBOKEN

for the reduction of the tax assessment for the
year 1928 on personal property in the City of
Hoboken, County of Hudson and State of New

Jersey.
Filed, Sept. 24, 1928.

PeTIiTION OF APPEAL

PrersoN, ScHrROEDER & BRrAND,
Attorneys for Petitioner,
0. & P. O. Address,

84 Washington Street,
Hoboken, N. J.
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Stipulation.

BEFORE THE STATE BOARD OF TAXES
AND ASSESSMENT.

IN THE MATTER

of

10

The Application of Tar HoBokeN
Baxxk ror Savines v taE Crry
or HoBokex for the reduction
of the tax assessment for the
year 1928 on personal prop-
erty in the City of Hoboken,
County of Hudson and State

20 of New Jersey.

Stipulation.

It is hereby stipulated by and between The
Hoboken Bank for Savings in the City of Hoboken
and The Mayor and Council of the City of Hobo-
ken that the following are facts and that each
and every statement herein is proven and estab-
lished as a fact, to wit:

The Hoboken Bank for Savings in the City of
Hoboken was incorporated as a savings bank pur-
suant to an act of the legislature of New Jersey
approved March 20, 1857, and is governed by the
laws regulating savings banks. It is a mutual
savings bank and has no stock.

Appellant, The Hoboken Bank for Savings in
the City of Hoboken, had on hand and not in-
vested in securities, exempt from taxation, on
the last day of each of the following months, the
following respective sums consisting of cash on

40 hand, money on deposit in banks and trust com-
panies and loans secured by collateral, viz.:
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Stepulation.
On September 30, 1926......... .. $543,732.90
On - October 3l 1926 i na i 562,162.96
On November 30, 1926..... ... 539,091.88
On December 31, 1926................... 076,688.61
On Jannaey 31, 19275 o0 - 641,887.92
OnEWebrnary 28I 9O a0 i 677,231.43
G Mareh 31, 1927 "t e - 569,010.46
On & AprilsS k0T 2 e N g 427,429.16
QuiMay 31 0270 e ales (ol 641,056.32
Qs e 9275 St et i 603,633.55
Oneduly 31 1927 Sleih e ih o, 450,429.94
Ao stra 1S 027 e e e 472,267.79
On September 30, 1927..... ... 191,264.05
UnyOetobprd 315 2920 Tt cri s 525,512.86
On November 30, 1927....... . ... 539,311.01
On December 31, 1927...... ... 488,798.40
One January a3 1IRIBI8 S ipe T 348,557.89

On the last day of each of the following months,
The Hoboken Bank for Savings had in its vault
and on deposit in the following banks, viz.: First
National Bank of Hoboken, Second Bank and
Trust Company of Hoboken, Hudson Trust Com-
pany of Hoboken, Union Trust Company and the
Farmers’ Loan and Trust Company, moneys ag-
gregating the following sums:

September 30519260 T w0 $529,872.90
Qetober 310926 AL LS Wi is 556,727.96
November:-30, 19265 0t aaih | 519,456.88
December 31,1926 .. v ho 0 031,658.61
A Ko s el A O PIR SR SRR R e S 634,892.92
February 28,927 a8 ih 660,526.43
M aTe s O T W e e 541,844 .44
Apr i80S 927c s I Rl i - ey 412,562.16
May 3L SEGOTIN o R e e 628,064.32
ke SUNAIDT e 0 it em i S 549,321.55
NV G A A e il e e 5 v SR 436,947.94
R gy Lo 508 KOS e BTN, o LT 457,945.79
September 30, 1927~ . 160,652.05
Qetober, 31 1990 s o el 514,020.86
Novembert30 D270 DUy 524,836.01

December 811927 oo« il 462,298.40
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hanuAr VIS Sl 928 T Enel SR R
Felbraary 28,9280 FE0 it e
NEareh D1 R U2 Qi Bl E i s e
i eral Pa{0)e RS ool i E A T SR
Na 7 ada 21 92 Rwfnplb I HEl o gt Boadl
Jnne SON 028 O el e T B - B
10 Sty 928 TF AT R
oSt SilwlE D SR SR e
September 30, 1928..... .. ...
October 311928000ty TR v ah
November 30, 1928 ... ... ... ...
December: Sl 810285 Sei s d it

$337,977.89
382,504.27
463,113.22
424.642.89
301,382.66
341,162.76
442 840.15
510,911.46
198,765.87
939,742.92
980,446.78
494.553.97

The said bank had cash on hand, cash on de-
posit in bank and trust companies and cash in-

vested in collateral loans at the opening of busi-
ness on October 1, 1927, the sum of $191,264.05,

20 made up as follows:

Cash on hand in the bank vault
Amount on deposit in First Na-
tional Bank of Hoboken, N. J.
Amount on deposit in Second
Bank & Trust Co. of Hoboken,
N T Y R i e
Amount on deposit in Hudson
Trust Co. of Hoboken, N. J..._.
Amount on deposit in Farmers’
Loan & Trust Co. of New

Y onles Crtyes L N R S o D
30

Collateral loans secured by

belidiutannrn ek o 1 e re

Collateral loans secured by

StOClkS ME-To et M o/ e e 4 -8 Tniarsnis

Collateral loans secured by
Bass-booke o S
Collateral loans secured by
Adjusted service certificates..

40

$ 58,799.94
13,850.58

10,218.93
61,424.76

16,357.84
$160,652.05
$  620.00

350.00
28,590.00
1,052.00
$191,264.05
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The said bank had cash on hand, cash on de-
posit in banks and trust companies and invested
in collateral loans at the close of business on Oec-
tober 1, 1927, the sum of $133,385.17, made up as
follows:

Cash on hand in the bank vault.. $ 60,273.63
Amount on deposit in First Na-

tional Bank of Hoboken, N. J. 13,850.58
Amount on deposit in Second

Bank & Trust Co. of Hoboken,

NI A S MR e s I s s F 10,218.93
Amount on deposit in Hudson
Trust Co. of Hoboken, N. J..... 20,997:19

Amount on deposit in Farmers’
Loan & Trust Co. of New York

Oty il B e L S e ens 16,357.84
$121,698.17
Collateral Loans Secured by
B oTd e e, It A S 620.00
Collateral Loans Secured by
Stockesase i, L E Dt Ch el 350.00
Collateral Loans Secured by
Pass:Bookaes 000 oot Rl e 9,665.00
Collateral Loans Secured by
Adjusted service certificates.... 1,052.00
A I SR o e $133,385.17

The bank had in addition to the foregoing on
October 1, 1927, real estate used for banking pur-
poses and chattels used in connection with its
banking business which were assessed separately
at their assessable value, the tax upon which was
satisfactory and was paid and is not involved in
this appeal.

The tax rate for the year 1928 was $48.67 per
thousand.

The said bank had on hand in addition to the
foregoing on October 1, 1927, both at the opening

10
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30
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Stipulation.

and close of business, tax exempt securities ag-
gregating $14,056,525.00. In addition to this it
had on hand at the opening of business bonds se-
cured by mortgages on real estate and exempt
from taxation aggregating $10,415,968.43, and at
the close of business an amount in such bonds and
mortgages aggregating $10,374,118.43.

The Appellant is allowed 3% interest on aver-
age daily balances on deposit.

The Appellant bank did not have on said day
any other property or assets of any kind.

On the last day of each of the following months
said The Hoboken Bank for Savings had the fol-
lowing sums of money invested in tax exempt
United States Government Bonds, viz.:

On September 30, 1926.............._. $1,983,950.00
On Octobat 8, 1926 v v 1,983,950.00
On November 30, 1926.................. 1,983,950.00
On December 31, 1926................. 1,983,950.00
On Janmary 31, 1927 ol 20 | 1,983,950.00
On February 28, 1927, ... 1,983,950.00
O Mareh 31arl 9080 Meadib 2,083,950.00
OnAprib 30, 1927 e i S 2,083,950.00
@ May 31 S92 e e 2,083,950.00
On'J e BOTHO27 G0 Sieed S P 2,083,950.00
On-Jinly Sl S 9270 e 2,083,950.00
OnAnoust 310 927 S ise s v o8 2,083,950.00
On September 30, 1927................ 2,483,950.00
OniOectober 31 1 9A e =i 1,966,650.00
On November 30, 1927............. 1,916,650.00
On December 31, 1927.............. 1,916,650.00
On Fantary S, 1928 Sl 2,116,650.00

Between the months of October, 1926, and Janu-
ary, 1928, inclusive, The Hoboken Bank for Sav-
ings invested the following sums of money in tax
exempt United States Government Bonds, viz.:




Year

1926

1927

1928

29

Stipulation.

U. S. Bonds
Months of Par Value

et abe i arsas e
Novenibe il st ary e
December i LN Ll
SanTian e S

HebEia Gy srct ol =
I e s S T L S L $ 459,400

T AT s W e
o JLv bl (TE e e M
AATCURTE o ey
September ... 400,000
Clelolyeriet i raein e
November ...l L 300,000
December w0
JAMTATY v o 200,000

$1,359,400

These United States Bonds were pmehased on
the following respective days, viz.

1927

1928

Niapchrt 30 ari o sy $ 100,000
IVEa el tiaceiy Ban A 8 359,400

$ 459,400
September 28 ........... 400,000
Neyvember: 29 300,000
January. b . Lo EtE 200,000

$1,359,400

United States Bonds were sold by The Hoboken
Bank for savings on the following respective days,

V1Z. :

1927

Mg reh 302 i st $ 359,400
Qetoberiol s s 117,300
Oetober 4 o =ra Tt E 200,000
Ocrober 2ne-anm o 200,000
November 25 ................ 350,000

$1,226,700
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Stipulation.

The Bank purchased from October 14, 1927 to
October 31, 1927, inclusive, municipal bonds, rail-
road bonds and public utility bonds, having a par
value of $249,000, and invested during that period
on bond and mortgage $18,000, making a total of
investments of $267,000.

During each of the following months, from Octo-
ber, 1926, to and including January, 1928, the de-
positors deposited with said The Hoboken Bank
for Savings in their saving accounts and Christ-
mas Club accounts, and drew out of said accounts
the following sums of money, to wit:

Year Month Deposited Withdrawals
19262 Oectober o $482,612.94  $585,984.38
¢ N ovember et 317,774.98 309,011.88
¢ - December ............ 360,337.11 295,615.62
192¢  annary s 5 845,221.68 719,495.35
s Flehria st i 352,140.16 328,284.53
i NDarah e BERTE v 460,683.71 342,225.38
S STl R BT 014,007.55 761,457.41
Sapnin NEyr e, 379,607.67 384,539.20
kel el SEEar DL S S e 400,272.67 321,313.46
LY o A et o 656,774.22 764,151.48
AR s TR e T 360,060.92 398,295.32
¢ September ...._..... 370,243.61 275,760.20
sl ober it o it 525,159.89 691,446.22
‘““  November ... 317,614.24 325,625.07
¢ December ... 371,384.03 299,849.74
1928y January &0 847,662.42 760,944.59

The United States bonds purchased on Septem-
ber 28, 1927, and sold in October, 1927, were pur-
chased and sold at the following net prices:

Uwited States Bonds Purchased.

September 28, 1927

$200,000 U. S. Treas. 3% % Notes

due Sep. 15, 1930/32@99-31/32 $199,537.50
$200,000 U. S. Treas. 3% % Notes

due Sep. 15, 1930/32(@100.......... 200,000.00

Total Cost of the above U. S.
1R5030 (3 - IR et o - D DERRCY o $399,937.50
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United States Bonds Sold.

October 14, 1927
$200,000 U. S. Treas. 315 % Notes
due Sept. 15, 1930/32 (@ 100...... $200,000.00

October 25, 1927
$200,000 U. S. Treas. 3145 % Notes

due Sept. 15, 1930/32 (@ 100...... 200,000.00

Total Selling Price of the
above U. S. Bonds.............. $400,000.00

Pierson, ScaHROEDER & BRAND,
Attorneys for Appellant.

Horace L. ALLEN,
Attorney for City of Hoboken.

EXNDORSED :

Berore THE STATE BoARD oF TAXES AND
ASSESSMENT

In the Matter of the Application of Tae HoBokEN
Baxk ror Savings 1N THE Ciry or HoBokex for
the reduction of the tax assessment for the year
1928 on personal property in the City of Hobo-
ken, County of Hudson and State of New
Jersey.

STIPULATION

Prerson, ScaroEDER & BrAND,
Attorneys for Appellant.
0. & P. O. Address,

84 Washington Street,
Hoboken, N. J.
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Notice of Motion for Rehearing.

STATE BOARD OF TAXES AND
ASSESSMENT.

Ixn THE MATTER

of

The Application of Tar HoBokex
Bank ror Savinags 1N THE CIiTy : :
¥ Notice of Motion
or Hoeokex for the reduction / for Rehearing.
of the tax assessment for the
yvear 1928 on personal property
in the City of Hoboken, County
of Hudson and State of New

Jersey.

To:
Horace L. ALLEN, corporation attorney
of the City of Hoboken,
84 Washington Street, Hoboken, N. J.
Sur

Prrase Take worice that we shall apply to the
State Board of Taxes and Assessment at the State
House, in the City of Trenton, State of New Jer-
sey, on Thursday, August 1st, 1929, at 10:30
o’clock in the forenoon of that day, Daylight Sav-
ing Time, or as soon thereafter as counsel can be
heard for a re-hearing of the above matter.

Dated: Hoboken, N. J., July 24, 1929.

Yours, &e.,

Pierson, ScaroEDER & BrAND,

Attorneys for The Hoboken Bank for \
Savings in the City of Hoboken,
Appellant.
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Notice of Motion for Rehearing.

STaTE oF NEW JERSEY, |
County or Hupsow,

JeEaANNE ImpoMENT, of full age, being duly sworn
according to law, on her oath deposes and says,
that she is a stenographer in the office of Pierson,
Schroeder & Brand, attorneys for The Hoboken
Bank for Savings in the City of Hoboken; that on
July 24, 1929, she served a true copy of the within
notice of motion for rehearing on Horace L.
Allen, corporation attorney of the City of Hobo-
ken, by leaving the same with a person in charge
of his office.

JEANNE IMPOMENT.

Sworn and subseribed to before me 2
this 26th day of July, 1929. §

Hima K. Pierson,
Notary Public of New Jersey.
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Notice of Motion for Rehearing.

FENDORSED :

STtaTE BoArRD oF TaAXES AND ASSESSMENT

B

10
In the Matter of the Application

of

Ture HoBokENx BANK FOrR SAVINGS
N THE Ciry or HoBokEN

for the reduction of the tax assessment for the
year 1928 on personal property in the City of

20 Hoboken, County of Hudson and State of
New Jersey.

Norice or MoTioN For REHEARING.

PrersoN, ScHROEDER & BraxD,
Attorneys for The Hoboken Bank
30 for Savings in the City of
‘Hoboken, Appellant,
0. & P. O. Address,
84 Washington Street,
Hoboken, N. J.

40
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Judgment.
(Decided and filed September 3, 1929.)

STATE OF NEW JERSEY,

STATE BoARD oF TAXES AND ASSESSMENT.

IN THE MATTER

of

Appeal of TaHE HoBorxex Bank
FOR Savings IN THE CIiTy or
HoBokEN from the Assessment
of Property in the City of
Hoboken, County of Hudson,
for the year 1928.

Judgment.

An appeal in writing having been filed with the
State Board of Taxes and Assessment, duly veri-
fied according to the rules of practice preseribed
by said Board, by The Hoboken Bank for Sav-
ings in the City of Hoboken in which it is alleged
that an injustice has been done the said complain-
ant by the assessment of personal property for
taxation for the year 1928, located at the City of
Hoboken, in the County of Hudson, consisting of
cash on hand in the bank vault, cash on deposit in
various banks and bills receivable assessed as
‘“‘cash on hand”’, and that said property is as-
sessed higher than the true value thereof;

After hearing evidence produced on the part of
said complainant, and the said respondent, and the
argument of Pierson, Schroeder & Brand for the
complainant, and Horace L. Allen for the City of
Hoboken and after considering the same, it is on

10
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Judgment.

this third day of September, nineteen hundred and
twenty-nine, at a session of the State Board of
Taxes and Assessment, ORDERED, ADJUDGED AND
pECREED, under and by virtue of Chapter 67 of the
Laws of 1905, Chapter 244 of the Laws of 1915,
and Chapter 236 of the Laws of 1918, that the as-
10  sessment of Three Hundred Thousand ($300,000)
Dollars for personal property assessed as ‘“Cash
on hand’’ be reduced to the sum of $191,264.05.

F. D. WEaver,
President.

D. H. Acaxs,
J. Wm. Hukezr,
Georee CompTON,
- 920 State Board of Taxes and Assessment.

Attest:

Cuas. E. Coox,
Secretary.

30

40
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Docket.

0916

Tae HoBorex Baxk Petr’s Atty.
Pi
FOR SAVINGS, ierson, Schroeder & Brand.

g Respdt’s Atty.
Petitioner, Horace L. Allen. 10
Assessment of 1928.

VS.
Property: “Cash on hand”.
Ciry oF HOBOKEN) Amount, $300,000.
Co. or HUDSON, Judgment, $191,264.05.
Respondent.

1928
Sept. 24 Petition filed.
Oct 9 Hearing fixed for December 6 at Jer-

sey City and notice sent. 20
Dec. 6 Adjourned.
1929
Jan. 8 Hearing fixed for Feb. 14th at Jersey
City.

Feb. 14 Stipulation filed. Hearing adjourned.

Feb. 19 Hearing fixed for March 21 at Jersey
City.

March 21 Case heard. Briefs to be filed.

June 18 Request for extension of time for filing
brief on behalf of pet’r denied. 30

June 25 Appeal dismissed and assessment af-
firmed.

Aug. 1 Application for re-opening granted.
Hearing fixed for Sept. 3, at Tren-
ton.

Sept. 3 Case heard. Judgment entered.

40
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Minutes.

State House, TrExTON, NEW JERSEY,
Turspay, OcToBER 9, 1928.

The Board met at 10:30 A. M. on the above
date.

Present, Commissioners Barber, Huegel and
Margerum. Absent, President Baker and Com-
missioner Weaver.

10

The Secretary informed the Board that 745
appeals had been filed from the action of the
(County Boards of Taxation on local assessments
for the year 1928. The Board fixed the following
dates for hearing these appeals:

Thursday, December 6: Court House, Jersey
City, 38 Miscellaneous Hudson County cases

* * * * * *

Courr Housg, JErsey City, NEW JERSEY,
TrURSDAY, DECEMBER 6, 1928.

30 The Board met at 10:30 A. M. on the above date
for the purpose of hearing appeals.
Present, President Baker, Commissioners Bar-
ber and Huegel. -

40
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Manutes.

The following calendar of appeals was called:

18

Tae HoBokEN BANK FOR SAVINGS 10
IN THE Ciry or HoBOKEN

vS.

City or HoBOKEN.

Case called and adjourned without date.

* * * * * *

20

State House, TrRENTON, NEW JERSEY,
Turspay, JaNvary 8, 1929.

The Board met at 10:30 A. M. on the above
date.

Present, President Baker, Commissioners Bar-
ber, Huegel and Weaver. Absent, Commissioner
Margerum.

* * * * * L 30

The Board fixed the following dates for hearing
adjourned appeals:
. Thursday, February 14th: Count House, Jer-
sey City, Miscellaneous Hudson County cases.

* * * * #* *

40
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Courr House, Jersey Crry, NEw JERSEY,
TraURsDAY, F'EBRUARY 14, 1929.

The Board met at 10:30 A. M. on the above date
for the purpose of hearing appeals.

Present, President Baker, Commissioners Bar-
ber and Huegel.

The following calendar of appeals was called:

10

8

TaE HoBoKEN BANK FOR SAVINGS
IN THE Crry oF HOBOREN

20 vSs.

City or HoBOKEN.

Case called, Mr. John D. Pierson, of the firm of
Pierson, Schroeder & Brand, appearing for the
petitioner, and Mr. Horace L. Allen appearing for
the City of Hoboken. A stipulation of facts was
presented to the Board by counsel. Hearing of
the appeal was adjourned without date.

: 30 * * * * * *

State House, TrRExTON, NEW JERSEY,
Turspay, FEBrRUARY 19, 1929.

The Board met at 10:30 A. M. on the above
date.

Present, President Baker, Commissioners Bar-
40 per, Huegel, Margerum and Weaver.

* % * * * *
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The Board fixed Thursday, March twenty-first,
at the Court House, Jersey City, for the hearing
of adjourned Hudson County appeals.

10
Courr House, Jersey Ciry, NEw JERSEY,
Taurspay, Marca 21, 1929,
The Board met at 10:30 A. M. on the above date
for the purpose of hearing appeals.
Present, President Baker, Commissioners Bar-
ber and Huegel.
The following calendar of appeals was called:
29
TrarE HoBokEN BANK FOR SAVINGS
iN THE City or HOBOKEN,
vS.
Ciry or HoBoKEN.
30

Case heard, Mr. Julius Lichtenstein appearing
for the petitioner and Mr. Horace L.. Allen appear-
ing for the City of Hoboken. The Board heard the
testimony of Frederic J. Meyster and Harry E.
Pickenbach on behalf of the City of Hoboken, and
reserved decision pending the filing of briefs.

40
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Minutes.

StateE Housg, TrExTON, NEW JERSEY,
Turspay, June 18, 1929.

The Board met at 10:30 A. M., Advanced Time,
on the above date.

Present, President Baker, Commissioners Bar-
ber, Margerum and Weaver. Absent, Commis-
sioner Huegel.

A letter from I. H. Brand, attorney for the peti-
tioner, requesting an extension of time for filing
his brief in the appeal of Hoboken Bank for Sav-
ings vs. Hoboken was laid before the Board by
the Secretary.

On motion of Commissioner Weaver, the re-
quest for an extension was denied, and the Sec-
retary was directed to advise Mr. Brand that if
the brief was not filed on or before June twenty-
fifth, the Board would decide the case on that date.

State House, TrExnTON, NEW JERSEY,
Turspay, JuNe 25, 1929.

The Board met at 10:30 A. M., Advanced Time,
on the above date.

Present, President Baker, Commissioners Bar-
ber, Huegel, Margerum and Weaver.

The Board took up for consideration the appeal

of Hoboken Bank for Savings ws. City of Hobo-
ken. It was ordered that the assessment of




43
Mainutes.

$300,000, levied for the year 1928 on cash on hand,
cash on deposit in bank and bills receivable, re-

ferred to in the assessment complained of as

“‘Cash on hand’’ be affirmed and the appeal there-
from dismissed, President Baker and Commis-
sioners Barber and Huegel voting for its affirm-
ance and Commissioners Margerum and Weaver
not voting. :

State House, TrRENTON, NEW JERSEY,
THURSDAY, AUgUsT 1, 1929.

The Board met at 10:30 A. M., Advanced Time,
on the above date for the transaction of routine
business, and for the purpose of equalizing assess-
ments between the several counties of the State in
accordance with the provisions of Chapter 31, P.
L. 1917, as amended by Chapter 115, P. L. 1927.

Present, President Weaver, Commissioners
Agans, Compton and Huegel. Absent, Commis-
sioner Margerum.

* * * * * *

The Secretary presented to the Board the appli-
cation of Messrs. Pierson, Schroeder & Brand,
counsel for the petitioner, for the reopening of
the judgment entered in re Hoboken Bank for
Savings vs. City of Hoboken so that additional
testimony may be presented. There was no ap-
pearance on behalf of the City of Hoboken. The
Board granted the application and fixed Tuesday,
September third, at the State House, Trenton, for
the taking of additional proof in this case.

* * * * * *

10

20

30

40




10

20

30

40

44
Mnutes.

State House, TrRENTON, NEW JERSEY,
Turespay, SEPTEMBER 3, 1929.

The Board at 10:30 A. M., Advanced Time,
on the above date.

Present, President Weaver, Commissioners
Agans, Compton, Huegel and Margerum.

= o * * * H

The following appeal was called for hearing:

The Hoboken Bank for Savings vs. City of Ho-
boken.

Case heard, John D. Pierson appearing and pye-
senting argument for the petitioner and Horace
L. Allen for the City of Hoboken. The Board
ordered that the assessment of $300,000, levied for
the year 1928 on cash on hand, cash on deposit in
bank and bills receivable, be reduced to $191,-
264.05.

* * * * * *

|

iA ;
I
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Affidavit of Chas. E. Cook.

STATE OF NEW JERSEY
STAaTE BoARD oF TAXES AND ASSESSMENT

I, Cuas. K. Cooxk, Secretary of the State Board
of Taxes and Assessment, D0 HEREBY CERTIFY,
that the foregoing are true copies of the petition,
judgment and proceedings in the matter of the
appeal of The Hoboken Bank for Savings in the
City of Hoboken, from the assessment of property
in'the City of Hoboken, County of Hudson, for the
year 1928, as the same are taken from and com-
pared with the originals, filed in the office of the
State Board of Taxes and Assessment, on the
twenty-fourth day of September and other dates,
A. D. 1928 and 1929, and now remaining on file
and of record therein.

In TestTimony, WHEREOF, I have here-
unto set my hand and affixed the offi-
cial seal of the Board, at Trenton

this twenty-second day of November,
A. D. 1929.

Caas. E. Coox,
Secretary.
(Seal)
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Testimony.

STATE BOARD OF TAXES AND
ASSESSMENTS.

Tue Ciry or HoBokEN,
Petitioner,

vS. Testimony.

HoBokeEx BANK For SaviNGs,
Respondent.

Transcript of testimony taken in the above en-
titled cause before the State Board of Taxes and
Assessments at the Court House, Jersey City, New
Jersey, on Thursday, the twenty-first day of
March, 1929, at ten-thirty o’clock in the forenoon.

Appearances:
Horace L. Avpen, Ksq.,, for the City of
Hoboken.

Pierson, ScaroEpER & Branp, Hsqgs., by Mr.
Lichtenstein, for the Respondent.

Joax F. Trarvor, Court Reporter.

Mr. Lichtenstein: There is a little correction to -
be made in the stipulation, just a few words to be
added and if you don’t mind Mr. Allen and I will
add just a few words to that stipulation.

Mr. Baker: There was one point you were going
to take testimony on today, everything was set-
tled except that one point:

i
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Testvmony.

Mr. Allen: As to why the investment was made.

Mr. Lichtenstein: I don’t know what the testi-
mony is to be. We can submit a little memo-
randum on it.

Mr. Baker: Will there be any testimony?

Mr. Allen: Yes. According to the stipulation,
the Hoboken Bank for Savings bought four hun-
dred thousand dollars worth of tax exempt securi-
ties on September 28, 1927, a few days before
October first, and then on October 14, 1927, they
sold two hundred thousand dollars worth and on
October 25th, 1927, they sold the remaining two
hundred thousand dollars worth. That is, they
sold the four hundred thousand dollars worth a
few days after they bought them. The only profit
they made was sixty-two dollars and a half in
selling them. I do not know whether the bank
contends that they had a perfect right to make this
investment for the purpose of avoiding taxation,
I don’t know whether they will go that far, but I
desire to prove, if I can, why they just happened
to buy four hundred thousand dollars worth of
tax exempt securities a day or two before October
first and then dispose of them a few days after
October first. Having put in the stipulation, I
don’t see the need of any evidence except just the
question of why that investment was made.

Mr. Lichtenstein: I think that we have. This

~stipulation is rather elaborate and contains every-

thing Mr. Allen wanted. We just gave him a copy
of our books and allowed him to put in everything
he desired before and after the date, October
first. It is true we did invest four hundred thou-
sand dollars in tax exempt securities and that we
had many hundreds of thousands of other tax ex-
empt securities, in fact, twenty-four million dol-
lars worth of tax exempt securities, so it wasn’t
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Testimony.

an unusual thing for us to buy securities from
time to time. As a matter of fact, some of these
securities we purchased just before October first
were sold within the next month but we also pur-
chased within that same month that we sold these
tax exempt securities, other securities to the ex-
tent of two. hundred and sixty-seven thousand.
We don’t buy securities and keep them. It is a
matter of investing and keeping them from time
to time and disposing of them whenever we con-
sider it necessary to dispose of them. That is a
matter of management of the Directors of the
Bank. We do not admit that we had no right to
make these investments even though it was just
prior to the first of October. As a matter of fact,
we had on hand at all times and afterwards, suffi-
cient money. Of course, all these facts are ad-
mitted in the stipulation which show on their face
what happened. In other words, what we had for
approximately a year before and a year after-
wards and on October first and prior thereto.

Mr. Allen: So there is absolutely no need of
testimony along those lines.

Mr. Lichtenstein: I don’t consider testimony is
needed on that subject.

Mr. Allen: All T want to show is why you made
the purchase of four hundred thousand dollars’
worth of tax exempt securities on October first.

Mr. Lichtenstein: We consider it was proper
for us to do it.

Mr. Allen: That would be in dispute by the City
and so it is a matter of calling Mr. Pickenbach or
someone else that knows about it from the bank
and having him testify to that.




49
Frederick J. Meystre—Direct.

Freperick J. Meyvstre, sworn for the City of
Hoboken.

Dairect examination by Mr. Allen:

Q. Mr. Meystre, you are President of the Hobo-
ken Bank for Savings? A. Yes, sir.

Q. And you were such President in the month
of September, 1927? A. Yes, sir.

Q. And who has to do with the investment of
the bank’s money? A. It is done through an in-
vestment committee consisting of the President,
Treasurer and one other member. I act as Chair-
man of that Committee and as a matter of prac-
tical operation the investments are made, I pre-
sent the matter, prepare the matter and submit
them and the investments are made in accordance
therewith.

Q. You really do it then, that is, the other mem-
bers agree to your suggestion? A. Sometimes
they agree and sometimes they don’t always
agree.

Q. Who are the other members of the com-
mittee? A. Mr. G. H. Coven was the Treasurer,
he has since died and at that time W. L. K.
Keuffel was the other member of the Finance
Committee.

Q. Now, in the preceding year the Hoboken
Bank for Savings took an appeal to the State
Board from the assessment that the city had
made of three hundred, thousand dollars against
the bank’s personalty? A. There was an appeal
made, yes, sir.

Q. And that appeal was abandoned? A. Yes,
sir.

Q. So that the assessment of three hundred
thousand dollars on the personalty for the pre-
ceding year was allowed to stand? A. Yes, sir.

10

20




50
Frederick J. Meystre—Darect.

Q. Now, at that time when you were obliged to
abandon your appeal did you not determine to in-
vest in government notes or tax exempt securities
just before October first, 19277

Mr. Lichtenstein: I object to that ques-
10 tion as being incompetent, irrelevant and
immaterial. It has nothing to do with the
issue involved in the appeal as to what the
intention of the man was.

Mr. Allen: I have been able to find a de-
cision of the United States Supreme Court
in the case of Mill against the Commis-
sioners of Leavenworth County, where a
bank did exactly what I think this bank did,
and according to the decision in that case

20 the Court speaks of the facts that a few
days prior to the first day of January, the
moneys of the bank were invested in tax
exempt securities with the intention of
avoiding taxation, and they had in the pre-
vious year been obliged to abandon their
tax appeal and at that time they had deter-
mined they wouldn’t get caught in the same
boat. It is exactly an analogous case. If
it is binding it will be the law applicable in

30 this case. Here is a part of the decision
to show it is relevant, that the reconver-
sion

Mr. Lichtenstein: That was an equity

case.

Mr. Allen: We have a right to go into
that. These plaintiffs testified that the in-
stitution when compelled the year previous
to pay taxes upon the capital investment in
the business, declared they would avoid to

40 do so in the future by investing a few days
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prior to every succeeding day of assess-
ment, so long the lines of that case I desire
to ascertain, if possible, what was the real
purpose in making this peculiar investment
of four hundred thousand dollars in bonds
at the end of September, 1927, and selling
them a few days after October first. I think
it is a matter that while the City may lose
this case it will be extremely beneficial, if
we do lose, to the average taxpayer, the
man on the street, to do the same as this
bank has done. If there is a way of doing
something a few days before October first
to escape taxation, let’s find out.

Mr. Lichtenstein: The case that Mr.
Allen cited, my recollection is, is one
which was in equity, not before the Board
and not before a law court. Isn’t that cor-
rect, wasn’t it by way of injunction?

Mr. Baker: Just a moment, a question
has been asked and objected to; after con-
ference with my associates, we incline to
the conclusion that the question should
stand and that the objection is overruled.

Q. Now, at that time when you were obliged to
abandon your appeal did you not determine to in-
vest in government notes or tax exempt securities
just before October first, 19277 A. No, sir.

Q. Why did you on September 28, 1927, just a
few days before October first, why did you happen
to take four hundred thousand dollars of the
bank’s money and buy these tax exempt securi-
ties? A. We had sufficient funds on hand to make
the investment at that time. All our investments
—we are forced by law to make certain invest-
ments as specified for us and they are all tax
exempt. Whether they are government bonds or
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whether they are municipal bonds or utility bonds
or railroad bonds, they are tax exempt.

Q. The bank practically had on hand a half mil-
lion dollars each and every month during the year
192772 A. Practically that. '

Q. And had justa few days before October first?
And you took four hundred thousand dollars and
bought these tax exempt securities, why did you
just happen to do that? Wasn’t it done to escape
taxation, didn’t you have that in mind? A. We
had occasion to make an investment at that time.
It is logical we don’t keep an overdue balance at
that time.

Q. But you never did this any other month. A.
Our cash balance is running right along with two
hundred and fifty, two hundred and sixty thou-
sand.

Q. At the end of September, 1926, you had over
a half million dollars on hand? A. 1926.

Q. And the same with October, 1926, and the
same with November, 1926, the same with Decem-
ber, 1926, and so on down all the months and then
after September 30, 1927, take the following
month, October 31, 1927, the end of October you
had a half million dollars on hand. A. Yes, it
is reasonable we would not carry an overdue
amount of cash on that day.

Q. Why was it just a couple of days before
October first you took out of your half million dol-
lars, four hundred thousand dollars and bought
tax exempt securities, wasn’t it done to escape
taxation? A. Not to escape taxation.

Q. You had to abandon your appeal the previ-
ous year and stand for an assessment of three hun-
dred thousand dollars, you didn’t like that, did

40 you? A. Well, we haven’t any objection to pay-
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ing a reasonable amount but I don’t think we
ought to be forced to pay on an unreasonable
amount.

Q. And so having that in mind did you not de-
termine to purchase four hundred thousand dol-
lars worth of tax exempt securities on September
thirtieth and at the time you bought them didn’t
you intend to reconvert and sell those bonds dur-
ing the following month? A. N 0, sir, that we
didn’t do. We reconverted that, sold it, to the
best advantage we could. If you will notice we
made repeated investments during that same
month of other bonds. All our securities, all our
purchases are tax exempt, we are not allowed to
make an investment in any other security. All
that money that we sold as fast as we bought
higher income produecing bonds we would realize
on the lower ones in order to pay for them.

Q. Well, the particular four hundred thousand
dollars worth of bonds that you bought on Sep-
tember 28, 1927, you disposed of those no later
than the following month, October? A. We sold
them at a profit.

Q. At a profit? A. Yes, sir.

Q. Of sixty-two dollars and a half? A. That is
at the rate of about twenty percent per annum,
Just figure it. -

Q. That was your only profit, wasn’t it? A.
We found an opportunity to invest in other tax
exempt securities, railroad bonds or some public
utility bonds principally.

Q. Wasn’t this purchase that was made on Sep-
tember twenty-eighth and the sale on October 14th
and 25th, wasn’t that initiated and carried through
with the express purpose of escaping taxation?
A. To reduce it to a reasonable amount.
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Q. What you consider it should be? A. Yes, sir.

Q. In other words, when you made that pur-
chase you had in mind that you would make the
purchase and effect the sale the following month,
or a short time thereafter, in order to have the
amount of your assessment fixed at such an
amount as you consider proper? A. To reduce
the amount. So as to avoid carrying an over due
amount of cash on that day.

Q. To avoid carrying an over due? A. Yes, an
excessive amount of cash.

Q. On the last day of every other month you
were willing to carry a half million dollars on
hand, were you not? A. You have the figures,
I don’t remember the exact figures we had there.

Q. According to your stipulation filed here
every month except this one month of September,
yvou had a half million dollars on hand? A. Yes.

Q. You always carried a half million dollars on
hand, didn’t you, Mr. Meystre? A. Not always.

Mr. Lichtenstein: That is not so.

A. We are carrying a lesser amount by far.

Q. You know on September 30, 1926, you had
five hundred and forty-three thousand dollars on
hand? A. That is a large amount.

Q. You had it on hand that month according to
your stipulation. A. Whatever is in the stipula-
tion is so.

Q. On October first, 1926, you had five hundred
and sixty-two thousand dollars on hand? A. Yes,
and what did we have on the other months?

Q. November 30, 1926, you had five hundred
and thirty-nine thousand dollars on hand, not in-
vested in tax exempt securities, isn’t that right?

Mr. Lichtenstein: He doesn’t know with-
out looking at the sheet.

A. Whatever is in the stipulation is correct.

EE——




55
Frederick J. Meystre—Direct.

Q. Inasmuch as the stipulation shows that on
every month you have on hand over three hun-
dred and forty thousand dollars except this one
month, why was it that on September 28, 1927, you
figured you should have one hundred and ninety
thousand dollars?

Mr. Lichtenstein: I object. That isn’t a
correct statement of fact, look at your sec-
ond sheet.

Question repeated by stenographer.

A. I can only answer that by saying we made in-
vestments. We had the cash and we took the op-
portunities and made investments.

By Mr. Baker:

Q. Who does this, you, or is it the work of the
bank committee? A. It is practically myself. I
take the responsibility of it. The work is intended
to be done by this committee and I function as
President of the bank, I function as President of
the Committee and I am active in the bank and I
wateh the books from day to day and hour to hour
and we are buying bonds—I won’t say daily—but
we are making investments rapidly.

Q. This work is done exclusively by you? A.
Not exelusively. I make suggestions to the Com-
mittee and they generally sanction it.

By Mr. Huegel:

Q. How often does your finance committee
meet? A. The way it operates practically is this:
As the opportunity presents itself I will pick up
the telephone and call up Mr. Keuffel, who is in
his office, and tell him what I have in mind and if
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Frederick J. Meystre—Direct.

it is satisfactory to him he will O. K. it. That is
practically the way of its operation.

Q. That was observed in this particular in-
stance, was it? A. Yes.

Q. The judgment of two? A. And probably Mr.
Coven was called in also. When it comes to a
transaction as large as that, I will call them up
and say, ‘“We have five hundred and fifty thou-
sand, suppose we buy two or three hundred or four
hundred of Libertys.”” It is a secondary reserve.
It is the next thing to liquidous cash and in order
to meet the contingencies of the business we are
compelled to keep a large reserve.

Q. Did you call up Mr. Keuffel in this case when
yvou bought four hundred thousand dollars’ worth
of bonds, did he have anything to do with it? A.
Probably so, Mr. Allen. I can’t remember that
particular time, but I very seldom make invest-
ments of that amount without consulting the mem-
bers of the committee.

Q. When you failed in getting your reduction of
the 1927 taxes, didn’t you then determine to make
this investment a few days before October first?
A. No, I am not ready to say that. I will answer
it this way, it is our policy and always has been
of cash on that day, it is a

Q. On what day? A. On the first day of Octo-
ber, that is a perfectly reasonable procedure.

Q. Why, why do you carry this amount on hand
from time to time during the other months of the
year? A. We carry a different amount on every
month. It fluctuates, I am not speaking of dol-
lars, I am speaking of amounts from two hundred
and fifty to five hundred and fifty thousand dol-
lars, a big margin.

Q. I can take up time by reading these figures
contained in the stipulation, but why do you carry

|
|
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a substantially different amount on the end of
September, the day before October first, than on
any other day? A. I think today we only have
about two hundred and forty-five thousand, that
isn’t materially different from one hundred and
ninety thousand.

Q. Since this appeal, why do you carry a differ-
ent amount on the first of October, is it to escape
taxation? A. So as to not throw ourselves—so as
to not make it necessary for the tax board to tax
us in a large amount, they would be obliged if we
carried a million dollars in cash in the bank, we
are obliged to make a return for a million dollars.
That is our privilege.

Q. Let us stand on your privilege and not try
to put it in some other light. You felt on Septem-
ber thirtieth it was your privilege to buy four hun-
dred thousand dollars’ worth of tax exempt secu-
rities which you could reconvert within a few days
afterward? A. No, I say it was our privilege to
buy four hundred thousand dollars’ worth of tax
exempt securities on that day.

Q. Why did you buy them on September twenty-
eighth?

Mr. Baker: Hasn’t he answered that
question?

A. We bought it because we had that amount of
money to invest.

Q. For instance, what were they? A. Public
utility and railroad bonds and some mortgage in-
vestments. We are lending money on mortgages
continually.

Q. At the time you bought these bonds, wasn’t
it with the intention of reconverting them into
cash shortly after October first? A. No specific
time, we are carrying seven million dollars in g2ov-
ernment bonds.
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(). You gave the word to sell these bonds in Oc-
tober, didn’t you? A. I did, probably.

Q. Did you consult Mr. Keuffel or anybody
else? A. Probably.

Q. Well, did you? A.I don’t remember that.

Q. You did it all yourself, didn’t you? A. T will
say practically I take the responsibility of it, I
said that before.

(). Why was it you only held those bonds those
few days? A. We probably—if you will refer to
your stipulation, I believe you will find we in-
vested in public utility and railroad bonds and I
will answer your question further, you will find
we invested in those bonds—the way these bonds
come to us they are bought sometimes in large
lots, sometimes in small lots as the bankers in New
York happen to pick them up they make the offers
to us and we buy as we find these opportunities
are advantageous.

-

By Mr. Baker:

Q. Is that a very active line of your work, Mr.
Meystre? A. It is an active part of our business.
We are repeatedly investing and re-investing.
You see there is a matter of twenty-four million
dollars involved and this money just keeps rolling
around.

(). What was there unusual in this transaction
other than like transactions, it is a matter of me-
chanics almost every day, is it? A. At certain
times, yes, Sir.

Q. It don’t seem to be according to the stipu-
lation. A. We have an itemized list of the trans-
actions during that month, I think, that will give
you the best information.

Q. They always carried from September thir-
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with the exception of this one month, they always
had from $348,000 on up to $640,000 and then
after the first of the year they continued to carry
on hand at the end of each month such sums as
$382,000.00, $463,000.00, $424,000.00, $301,000.00,
$341,000.00, $442,000.00, $510,000.00, until they get
to September 30, 1928, when again they come down
to $198,000.00; at the end of October they have
$239,000.00 and November, 1928, they have
$280,000.00 and at the end of December, 1928,
$494,000.00. With the exception of the end of
September that was the only month where you had
such a small amount of money on hand. A. Yes,
I have answered that for you that it is perfectly
reasonable and our privilege to keep a low amount
on hand.

Q. Is this just a coincidence or is it that you
made use of your privilege?

Mr. Lichtenstein: I object to the state-
ment that it is a mere coincidence. I don’t
think where there are twenty-eight million
dollars in an institution the matter of
twenty or forty or a hundred thousand or
two hundred thousand dollars would make
any difference.

Mr. Baker: We are inclined to sustain
that objection as to its being a mere coin-
cidence.

Q. Why didn’t you buy these four hundred
thousand dollars worth of bonds some other
month? A. We bought bonds there during some
other time. We have bought bonds amounting to
a great deal more than four hundred thousand
dollars.

Q. During that year? A. I don’t remember
that year. Yes, we must have. I don’t remember
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what our investments in bonds were during that
year or on mortgages.

Q. I am speaking about these United States
Bonds that were purchased? A. I can’t remem-
ber, you will have to look over your list.

Q. You think you did buy it in other months?
A. Yes.

Q. When before October first, 1927, did the bank
ever allow its cash to get below three hundred
thousand dollars? A. I can’t answer those ques-
tions, Mr. Allen. :

Q. You never did, did you? A. Probably we
did.

Q. Don’t you know, Mr. Meystre, you never did
prior to October first, 1927, allow the funds you
had on hand to go below three hundred thousand
dollars? A. No. No, sir, I am not ready to say
that at all. I think it did.

Q. Did you authorize Mr. Pickenbach to make
the tax appeal for the previous year? A. I sup-
pose that was done, yes.

Q. When you withdrew your appeal that you
had taken from the assessment of three hundred
thousand dollars for the previous year, didn’t you
then determine to buy these bonds that would be
tax exempt a day or two before October first? A.
No, sir, I answered that in the beginning.

Q. Didn’t you intend to sell them a short time
after October first? A. No.

Q. Did Mr. Keuffel know about these bonds be-
ing sold in October? A. He probably did.

Q. Probably? A. I can’t remember every time
I called Mr. Keuffel up on the telephone about a
transaction on government bonds, there is no rea-
son entailed to it and sometimes we would make
those investments or transactions without con-
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sulting him, knowing that he would endorse our
action.

Q. Why did you sell them such a short time af-
ter October first? A. I think I replied to that
before, we did it in order to pay for some utility
or railroad bonds we bought during the same
month and incidentally I believe we had heavy
withdrawals that month.

Mr. Allen: That is all.

Cross-examination by Mr. Lichtenstein :

Q. Mr. Meystre, the purchase of the four hun-
dred thousand dollars of Libertys spoken of, was
that an actual purchase for cash? A. Yes, sir, we
had physical possession of the bonds.

Q. In other words, were they purchased
through a broker or purchased through other

channels? A. Dealer.

Q. A dealer? A. Yes.

Q. And for cash as you have said? A. Yes, sir.

Q. And the bonds were actually delivered into
your possession? A. Yes, sir.

Q. Was there any understanding between you
or any broker or dealer that these bonds were to
be resold or reconverted? A.Not at all, they were
investments we made and we sold them at differ-
ent times. We buy and sell on a thirty-second of a
point.

Q. Can you tell us whether on October first and
the day before and the day after and for a month
before and after, whether you had sufficient funds
on hand and available, that is, in cash, for the
purpose of transacting the business of the bank
in a business-like manner? A. Yes, sir.

Q. Were you on October first or either before
or after October first ever in a position where you
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could not meet your ordinary demands? A. No,
sir.

Q. Now in the stipulation you were asked
whether you could recall whether you had pur-
chased any securities in 1927 to the extent of four
hundred thousand dollars, your stipulation indi-
cates on page four that in the month of March,
1927, you invested as much as four hundred and
fifty-nine thousand dollars. A. That is quite
likely.

Q. And what in 1927 was approximately the
total amount of investments of the bank in tax ex-
empt securities? A. I should—let me see, in tax
exempt securities? It is the entire assets of the
bank excepting the building, money invested in
the building and cash.

Q. That would amount to? A. And I believe a
small amount in collateral loans, it ought to be
about twenty-one or twenty-two million dollars.

Q. And is it your habit to watch the market
from time to time and take advantage of any bene-
fit that might accerue by reason of your invest-
ment? A. We watch it daily.

Q. Can you recall when you sold these Libertys
in the month of October and whether the securi-
ties you purchased for the proceeds of those bonds
brought a greater rate of interest? A. They did,
about one and a half percent more.

Q. At the time you purchased these Libertys,
approximately four hundred thousand dollars of
Libertys, did you have any intention of disposing
of them, that is, within any particular time? A.
No, we bought them not knowing when we would
dispose of them.

Q. In the purchase of these Libertys were they
purchased the same as you would purchase any
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other tax exempt securities? A. Yes, sir, all our
securities are tax exempt.

Q. Do you recall the amount of investments
that you made in the month of November, 19277
A. I will have to refer you to the list.

Q. Do you recall the sheet I show you being

made up? A. Yes, sir, those are the amounts.
Q. How much?

Mr. Allen: November, 19277

A. Three hundred thousand was purchased in
United States Bonds in November.

Q. In other words you purchased in the very
next month more than three hundred thousand
dollars’ worth of bonds? A. Yes, sir, United States
Bonds.

Q. And you sold in October, bonds totalling ap-
proximately four hundred thousand dollars? A.
Yes, sir.

Mr. Allen: What year is that?
The Witness: 1927.

Q. The three hundred thousand dollars’ worth
of bonds that you spoke of in November, they were
U. S. bonds, were they not? A. Yes, sir.

Q. Did you in October make a purchase of any
other bonds or securities? A. We bought munieci-
pal bonds.

Q. To the extent of how much? A. Twenty-
three thousand.

Q. That is in October? A. Yes, sir.

Q. In addition to the four hundred thousand of
U. S. Libertys? A. Yes, sir.

Q. Did you in the month of October purchase
any other securities? A. We bought one hundred
and nine thousand dollars of railroad bonds.
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Frederick J. Meystre—Re-direct.

Q. And any other securities? A. One hundred
and thirty-nine thousand of public utility bonds
and bond and mortgage we invested in that same
month thirty-four thousand in bond and mortgage.

Q. That was all during the month of October,
1927%7 A. Yes, sir.

Q. Is that right? A. Yes, sir.

Q. And in the month of November, 1927, in ad-
dition to the three hundred thousand that you in-
vested in U. S. Securities did you invest in any
other securities? A. We had four thousand in
railroad bonds, six thousand one hundred and
seventy-five dollars was loaned out on collateral
loans and eighty-six thousand five hundred dollars
was put into bond and mortgages.

Q. In the management of the business you say
you watech the prices of securities from day to
day? A. Yes, sir.

Q. And for what purpose? A. For the pur-
pose of buying or selling according to the market,
as we may find it advisable.

Mr. Lichtenstein: I think that is all.

Re-direct examination by Mr. Allen:

Q. You have referred to your sheet as to your
purchases, if you refer to your records here will
it not appear that on October 31, 1927, the end of
that month, you had on hand five hundred and
fourteen thousand dollars? A. I grant whatever
is in the stipulation.

Q. And on November 20, 1927, you had five hun-
dred and twenty-four thousand dollars on hand?
A. I grant, I say, whatever you have in the stipu-
lation.

Q. And on December 31, 1927, you had four
hundred and sixty-two thousand dollars on hand

N
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Harry E. Pickenbach—Direct.

and January 31, 1928, you had three hundred and
thirty-seven thousand on hand?

Mr. Lichtenstein: He says whatever is in
the stipulation he admits.

Mr. Allen: The Board will refer to that?

Mr. Baker: Surely.

Mr. Allen: That is all.

Mr. Lichtenstein: That is all.

Harry E. Prokexsacu, sworn for the City of
Hoboken.

Direct examination by Mr. Allen:

Q. Mr. Pickenbach, you as Secretary of the Ho-
boken Bank for Savings took an appeal to this
Board from the assessment that had been levied
against the personalty of the bank of three hun-
dred and twenty-seven thousand for the year 1927,
that is right? A. I believe so.

Q. And then you abandoned that appeal, with-
drew it? A. Yes, I believe that is so.

Q. That is for the year 1927? A. Yes.

Q. At that time did you state that you wouldn’t
get caught in the same plight again and have on
hand three hundred thousand dollars? A. What
is that, caught in what? .

Mr. Lichtenstein: I object.

Q. Caught or be caught in the same boat? A.
That is foreign language, Mr. Allen, I don’t know
what you mean.

Q. You don’t know what I mean. Did you have
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Harry E. Pickenbach—Cross.

the 1927 appeal? A. I think you and I had some
discussion.

Q. Did you then say to me you would see to it
that on October first the following year you
wouldn’t have three hundred thousand dollars on
hand? A. No, I couldn’t see to it. I didn’t have
the authority to say to you anything like that.

Q. You have no authority to handle an appeal
or talk about it even? A. Not to reduce the
bank’s funds. I am not on the finance committee,
I couldn’t do that.

Q. You have nothing to do with the investment
of the bank’s moneys? A. No, sir.

Q. And you had nothing to do with the pur-
chase of four hundred thousand dollars worth of
bonds? A. No, sir.

Q. Who did? A. The finance committee.

Q. And the finance committee is Mr. Keuffel
and Mr. Meystre? A. Yes.

Mr. Allen: That 1s all.

Cross-examination by Mr. Lichtensteun:

Q. Mr. Pickenbach, can you give me this little
information? A. Yes, sir.

Q. How much cash do you carry, have you been
carrying for the last, say, six months? A. Off-
hand——

Mr. Allen: Isn’t that in the stipulation?
Mr. Lichtenstein: I don’t think so.

A. T might say, counselor, I do not prepare those
daily statements, but I should say somewhere
around two hundred thousand dollars, about.

Q. From your knowledge of the business is two
hundred thousand dollars ample for the purpose
of the conduct of your business in the regular

:
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Harry E. Pickenbach—Re-direct.

course? A. Absolutely, I thought years ago we

carried entirely too much cash. I told Mr.

Schultz, the old President, that. 1 was only ex-
pressing an opinion. I think that judgment is
justified.

Q. In other words, you had been carrying more
than— A. More than necessary.

Q. More than what you found from actual ex-
perience was really necessary? A. I always
thought so.

Q. And you say for at least six months or so
you have been carrying approximately the same
amount, about two hundred thousand dollars? A.
Approximately.

Q. And that is ample for the conduct of your
business? A. Quite enough.

Q. Are your assets greater now than they were
in 1927? A. Yes, sir.

Mr. Lichtenstein: That is all, sir.

Re-direct examination by Mr. Allen:

Q. One minute, Mr. Pickenbach. Mr. Lichten-
stein has interrogated you about the last six
months and you state that at the end of each of
the last six months you had on hand how much
money ?

Mr. Lichtenstein: I didn’t say at the end
of each month.

A. I didn’t understand Mr. Lichtenstein to ask
me as to the last six months, he said over a period
of six months and I take it that means every day.
Q. But you do not refer to a specific month?
A. No.
Q. You are taking the period of the last six
months? A. Yes, approximately.
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Harry E. Pickenbach—Re-direct.

Q. You mean during the six months you have
on hand two hundred thousand dollars? A. Some-
where around that figure.

Q. And more than that? A. Perhaps, slightly.

Q. How much slightly, what do you ecall
slightly? A. Twenty-five thousand.

Q. Only twenty-five thousand? A. Twenty-five
to fifty thousand; I don’t prepare the cash state-
ment.

Q. Then you don’t know anything about it? . A.
Very little.

Q. Prior to the six months that you have an-
swered Mr. Lichtenstein’s question, do you know
how much you had on hand? A. Of course not.

Q. You don’t dispute the facts set forth in the
stipulation, do you? A. Why no.

Mr. Lichtenstein: No one disputes it.

Q. When the bank had on hand more than half,
more than approximately a half million dollars,
in your opinion, they were carrying too much
money? A. That is my personal opinion,

Q. But you had nothing to do with the invest-
ment? A. Oh, no.

Q. And while you took the appeal and with-
drew the appeal for the previous year, you had
nothing to do with handling the bank’s funds in
order to cover this appeal, did you? A. No.

Mr. Allen: That is all. I will call Mr.
Keuffel.

Mr. Lichtenstein: Mr. Keuffel isn’t here.

Mr. Allen: I subpoenaed him here.

Mr. Lichtenstein: We can have him here
in ten minutes if you want him.

Mr. Allen: I guess there is no question
but what Mr. Meystre made the invest-
ments? :

My e
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Harry E. Pickenbach—Re-durect.

Mr. Baker: Is that all?

Mr. Allen: That is all.

Mr. Lichtenstein: That is all, that is our
case, too.

Mr. Allen: I will submit to the Board
this decision. I think it is quite pertinent
and relevant to our situation.

Mr. Lichtenstein: What is that?

Mr. Allen: The Mill case.

Mr. Lichtenstein: We will submit au-
thorities if you want to submit any authori-
ties.

Mr. Baker: I suppose if they contain
anything that is illuminating or instructive
we ought to have them.

Bora Sipes Rest.
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Secretary’s Certificate.

I, Cuas. E. Coox, Secretary of the State Board
of Taxes and Assessment, do hereby certify and
send to the Justices of the Supreme Court the
foregoing transeript, as a true and correct trans-
seript of the evidence given before the said Board
upon the hearing of the appeal of The Hoboken
Bank for Savings in the City of Hoboken, from
the assessment of taxes made by the City of Ho-
boken for the year 1928, said evidence having
been submitted at the hearing on Thursday, March
twenty-first, 1929.

Ix Wrrness WaEREOF, I have hereunto
set my hand and affixed the official

[sEAL] seal of the Board, at Trenton, this
twenty-second day of November,
1929.

Cuas. E. Coox,
Secretary.
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Stenographer’s Certificate.

I, Joun F. TraiNoRr, the stenographer designated
by the State Board of Taxes and Assessment to
report stenographically the evidence given before
said Board upon the hearing of the appeal of The
Hoboken Bank for Savings in the City of Hobo-
ken, from the assessment of taxes made by the
City of Hoboken for the year 1928, do hereby cer-
tify that the foregoing is a true and correct tran-
seript of the evidence given before said Board at
the hearing on Thursday, March twenty-first, 1929.

In Wirness WaEREOF, I have hereunto
[SEAL] set my hand and seal, this twenty-

second day of November, 1929,

JorN F. TrRAINOR.
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et FJersey Court of Errors and Appeals

Boarp or CommissioNErs oF THE CI1Ty
or HoBokeEN (Mavor axp CouxciL
or THE Crry or HoBOKEN) a munici-
pal corporation of the State of New
Jersey,

Prosecutor-Appellant,
V8.

Tae StaTE BoARD OF TAXES AND ASSESS-
MENTS and HoBokEN BANK For Sav-
INGS, a savings bank corporation of
the State of New Jersey,

Respondents.

BRIEF IN BEHALF OF PROSECUTOR-
APPELLANT.

Writ of Certiorari was allowed on November
4th, 1929, to review a certain Order, Judgment
and Determination of The State Board of Taxes
and Assessments modifying and reducing a cer-
tain assessment of Three Hundred Thousand
Dollars ($300,000) on personal property for the
year 1928, levied on October 1st, 1927, by the
Board of Assessors of the City of Hoboken
against the Hoboken Bank for Savings of the
City of Hoboken, on personal property owned by
the said Hoboken Bank for Savings and of the
value of Three Hundred Thousand Dollars ($300,-
000), representing monies on deposit in said bank
on or about October 1st, 1927. From this levy
and assessment the Hoboken Bank for Savings
took an appeal to The State Board of Taxes and
Assessments, and the said appeal came on for a
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hearing on June 25th, 1929, before The State
Board of Taxes and Assessments, whereupon the
said Board dismissed the said appeal of the Ho-
boken Bank for Savings and affirmed the said as-
sessment of Three Hundred Thousand Dollars
($300,000) levied by the Taxing Authorities of
Hoboken for the year 1928 on the said monies
held by the Hoboken Bank for Savings. There-
after on September 3rd, 1929, the said The State
Board of Taxes and Assessments granted a re-
hearing on its said appeal to the said Hoboken
Bank for Savings and on the aforesaid date, Sep-
tember 3rd, 1929, reversed its Order, Judgment
and Determination of June 25th, 1929, affirming
the said assessment of Three Hundred Thousand
Dollars ($300,000), and reduced the said levy and
assessment tothe sum of One Hundred and Ninety-
one Thousand Two Hundred and Sixty-four Dol-
lars and Five Cents ($191,264.05). To review
said Order, Judgment and Determination of The
State Board of Taxes and Assessments in revers-
ing itself and modifying and reducing the levy
and assessment of Three Hundred Thousand Dol-
lars ($300,000) to One Hundred and Ninety-one
Thousand Two Hundred and Sixty-four Dollars
and Five Cents ($191,264.05) a Writ of Certio-
rari was issued out of the Supreme Court. The
Supreme Court affirmed the Order, Judgment and
Determination of the State Board of Taxes and
Assessments. The case comes to this Court on
appeal to review the judgment of the Supreme
Court.

Facts.

By the stipulation of facts made between the
Hoboken Bank for Savings and the City of Hobo-
ken (S. C, p. 19), it appears as a fact that
said Bank had on hand on the last days of each
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of the following months, the following sums of
money :

Septembers 19265 T 2GS ET $543,732
e oo 6 e e N 062,162
November, 1926, < e s0ul 539,591
December, 1926 ..o ol 576,688
January: (1927 L it Sl 641,887
Hebruary, A92F n .t o e 677,231
I ol e M EEPATE g R e S 569,010
8 Ll KY B St L R 427,429
IV VIR O D 7o Ll St (V0 5 ity 641,056
Jiiiie, HEGO TR Sas 1 (a0 00 S B 683,633
STy e 0D (e e S ontin s Wi 10 et 450,429
A enstinlIDT e eat i 472,267
letobe T i s e O 925,912
Noyember, 9 et n i e 539,311
December, 1927 s pn i n i, 488,798
daniar Rl 028 S sert A N i 348,057

Also that on the last days of the following
months, in the year 1928, said Bank had on de-
posit in various banks the following sums of
monies (S. C., p. 20):

T R altes e e’ 2 s e P R $382,504
ok el b ek e SRl BIRTES AT ST F bt 463,113
AT P Tc 0 i At L or Rk L 424,642
NVEE Vaarra Al - 2y oo Eonaaiie e 301,382
b B 1 T e M e v, e S e 341,162
9 55 1 b o Rl L S e e e 442,840
DTEIEL ST el s ot e 510,911
(0,750 3] o1 o (P NI MC St N B o 239,742
November, st ficoar shnl con s ol 280,446
December i o viniin s g0 494,553

The City of Hoboken assessed the Bank’s per-
sonalty for the year 1927 at the sum of $300,000.
The Bank appealed requesting a reduction to the
sum of $250,000, but withdrew its appeal and was
obliged to pay taxes to the City based on an as-
sessment of $300,000 in personal property.
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The next year the Bank conceived the idea that
it would, a day or so before October 1st, 1927,
deplete its ordinary cash on hand and the sums
of money which it always theretofore carried, and
by investing its cash in Government bonds the
Bank would thereby escape taxation and not be
taxed as it had been for the previous year 1927,
when its personalty had been assessed at $300,000,
and it had been obliged to abandon and withdraw
its appeal and pay taxes on that amount.

This idea it carried into effect, and on Sep-
tember 28, 1927, but two days prior to October 1,
1927, the date when the tax collector would call
and the assessment for the year was to be levied,
it purchased with its funds $400,000 of United
States Bonds, so that when the assessor called
on October 1st he found that the Bank, instead
of having its usual cash on hand, which had al-
ways been close to one-half million dollars and
more than the City’s assessment of $300,000, only
had $191,264.05. A few days later the Bank, its
purpose having been attained, in order to restore
its cash on hand, sold these $400,000 of U. S.
Bonds, to wit: On October 14th, 1927, it sold
$200,000 thereof, and on October 25, 1927, it sold
the remaining $200,000 thereof. It therefore ap-
pears that the Bank had $200,000 of its usmal
cash on hand invested in U. S. Government Bonds
for the short period of time, to wit: From Sep-
tember 28, 1927, to October 14, 1927, viz., sixteen
(16) days, and $200,000 thereof from September
28, 1927, to October 25, 1927, viz., twenty-seven
(27) days.

During every month, from September, 1926, to
and including August, 1928, the Bank always car-
ried and had on hand more than the $300,000
for which it was assessed, excepting the months of
September, 1927, and September, 1928.

—a%f :




POINT ONE.

A mere glance at the column of figures show-
ing the amount of cash on hand held by the Bank
during every month of the years 1927 and 1928,
with the exception of September, 1927, and Sep-
tember, 1928, indicates beyond any peradventure
that this transaction of depleting its cash two
days before October 1, 1927, and placing
$400,000 of its cash in U. S. Bonds for the few
days which it did, was initiated and carried
through for the express and avowed purpose of
escaping the burden of taxation.

It is respectfully contended before this Hon-
orable Court if the Bank, by this subterfuge, may
have its assessment on its personalty reduced to
$191,264.05, it may cause the assessment on its
personalty to be made at such figure as suits its
avariciousness. It may just as well, each year
on September 28th, invest all of its cash on hand
in United States Bonds and a few days later sell
such bonds and reconvert the same into cash. By
so doing it may thus escape all taxation on its per-
sonal property notwithstanding the fact that it -
usually carries each and every other month at
least one-half million dollars. .

It is respectfully submitted that such a palpable
fraud upon the revenue of the State should not
and will not permit the Bank to escape its clear
proportion of the public expenses and thus im-
pose them upon others.

In the matter in question the City of Hoboken
does not contend before this Honorable Court
that United States Bonds are not exempt from
taxation, but it strenuously asserts, urges and
maintains that in the case at bar the holding of
these $400,000 of United States Bonds by the
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Hoboken Bank for Savings for a few days prior
and subsequent to October 1, 1927, was not actual
and bona fide, but was only colorable and fraud-
ulent. The personal property of the Bank was
temporarily concealed by its purchase of $400,000
of United States Bonds on September 28, 1927,
and this concealment by the Bank of its said
personalty was uncloaked as soon as the visit of
the Tax Collector had been made on October 1st.
A very few days after the said October 1, 1927,
the $400,000 of United States Bonds were sold
by the Bank’s officials and the Bank’s cash re-
stored to its coffers.

Prosecutor respectfully urges this Honorable
Court to look through the sham of the aforesaid
transaction and measure the rights of the parties
by the real nature of the transaction. The City
of Hoboken confines itself to the contention that
where the capital of the respondent Hoboken Bank
for Savings, said capital used throughout the year
in the conduct of its business, is converted for a
few days into Government securities for the ex-
press end and purpose of defeating or attempting
to defeat the imposition of any or all taxes on
such personalty, that that conversion or invest-
ment is colorable and tainted with fraud and the
Bank’s capital remains taxable to the same extent
and in the same manner as if such conversion or
investment had never taken place at all, more so
when this conversion or investment was made by
the Bank’s officials only two days before the visit
of the Tax Assessor on October 1st.

It is respectfully urged that in the case under
discussion the terms by which the Hoboken Bank
for Savings held $400,000 in United States Bonds
over the first of October is a fraud and a cheat
on the City of Hoboken, that such terms should
be disregarded and the Bank should be consid-

%'- -
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ered as the owner of that much property, which
for the moment it attempted to hide beneath the
protection of the general Government. If the
Bank may succeed by this subterfuge, then all that
is required of any taxpayer to escape taxation is
for him to put his money into United States securi-
ties on September 28th or 29th and reconvert these
tax exempt securities on October 2nd or 3rd.

The prosecutor begs to say to this Honorable
Court that it does not admit that the United States
Bonds which were purchased and obtained by the
officials of the Hoboken Bank for Savings on Sep-
tember 28, 1927, were purchased and obtained in
good faith, solely as a pure out-and-out invest-
ment, but that the $400,000 of the Bank’s cash
was converted into Government securities for the
sole purpose of having the Bank avoid and escape
its just proportion of taxation on the date in ques-
tion, October 1st, 1927, and thus shift the burden
on some other taxpayer who is less able to shoul-
der and bear the burden.

The Law.

In the case of Howard Savings Institution vs.
Newark, 63 Law 65, Justice Depue, in stating the
facts of that case, said: That the bank had on
hand on the day fixed by law for levying assess-
ments of taxes, among its assets, as part of its
current funds, United States Notes called Green-
backs, U. S. Treasury Notes and U. S. Gold and
Silver Certificates, which were held to be exempt
from taxation. It was considered sufficiently im-
portant in the case for Justice Depue to make
mention of it that ‘“it is admatted that said prop-
erty and securities were not purchased or obtained
by the Institution with wntent to avord or escape
taxation but in good faith’’.
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An analogous case is that of Mitchell vs. Com-
masstoners of Leavenworth County, reported in
the Central Law Journal of February 11th, 1876,
page 102. Mitchell took his appeal to the United
States Supreme Court, 91 U. S. 206, but the deci-
sion of the Kansas State Court was affirmed.

In Kansas personal property was listed as of
March 1st in each year. Mitchell, on Feb. 28,
1870, had a balance in Bank of $19,350 in current
funds. That day gave his check payable to him-
self in U. S. Notes. They were paid him, he en-
closed them in a sealed package, placed them in
vault and on March 3rd withdrew package and
deposited notes to his eredit. This was done for
sole purpose of escaping taxation upon his money
on deposit.

Mr. Chief Justice Waite, in the decision of the
U. S. Supreme Court, said:

‘““We think the decision in this case was
correct. U. S. Notes are exempt from taxa-
tion by or under state or municipal authority;
but a court of equity will not knowingly use
its extraordinary powers to promote any such
scheme as this plawmtiff devised to escape his
proportionate share of the burdens of taxa-
tion.”’

A case similar and on all lines like this one is
that of the Holly Springs Savings & Insurance
Company vs. Board of Supervisors of Marshall
County, reported in 52 Miss. 281-285. In this case
the scathing words found in the opinion of the
Court may, with the utmost propriety, be applied
herein.

In the opinion found in this case, it is stated
that the Holly Springs Savings & Insurance Com-
pany seeks to escape payment of taxation of
$32,000 of its capital stock, upon the ground that
the same was on the 1st day of January, 1873,
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invested wholly in U. S. Treasury Notes and
Bonds, which are non-taxable. By the law then
in force, taxes were to be assessed upon all prop-
erty, subject to taxation, held by the owner on the
1st day of January preceding the assessment. It
seems, in the case at bar, to have been established
to the satisfaction of the Board of Supervisors
and of the Circuit Court on appeal, and to our
satisfaction, that the investment in the Govern-
ment securities was made by the Savings Institu-
tion a few days before the 1st day of January, for
the express purpose of avoiding taxation, and
these securities were, a few days after the 1st day
of January, reconverted into current funds and
re-embarked in the business of the concern. * * *
The question presented is, therefore, whether a
banking institution can avoid taxation by an in-
vestment of its means in the non-taxable securi-
ties of the Government, where it is admitted and
satisfactorily established that such investment
was neither intended to be permanent nor to con-
tinue until the interest or the will of its man-
agers should dictate a change, but with the sole
intention of escaping taxation and with the pre-
determined purpose of reconverting its means as
soon as practicable after the day of assessment.

The enormity of the attempted fraud renders
the case unusual. Addressing ourselves to the
main question in the ‘case, as hereinabove stated,
we think that the Court below did not err in hold-
ing the capital stock of plaintiff-in-error to be
taxable under the state of facts disclosed by the
record. As before remarked, it was made satis-
factorily to appear that the means of the institu-
tion were invested in Government securities a
few days prior to the 1st of January and were
reconverted a few days thereafter; that the recon-
version was contemplated and fully intended at
the time of the purchase of the bonds and treas-
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ury notes. That the entire transaction was initi-
ated and carried through for the express and
avowed purpose of escaping the burden of taxa-
tion. The President of the institution, when com-
pelled the year previous to pay taxes upon the
capital invested in its business, declared to the
Tax Collector that he would pay such burdens no
longer and that he would avoid doing so in future
by an investment of its means in Government se-
curities a few days prior to each succeeding day
of assessment. The cashier testified that he made
the investment by order of the directory and that
the main argument used in the board for making
the order was to escape taxation.

When the State imposes the burdens of taxa-
tion upon the property possessed by the citizens,
it means both that of which he is the open holder
and that which he has secreted and concealed.
His cunning may in practices defeat the imposi-
tion upon the latter, but it is legally no less liable
to the burden, and, when discovered, the duty will
be exacted, no matter what the shifts and devices
which may have been resorted to in order to
escape.

That a party can derive no advantage in any
court from a fraud confessed or exposed may be
considered axiomatic. Shall the State alone be
debarred from asserting against a fraudulent tax-
payer this wholesome principle which protects the
rights of the private litigant? Was not the con-
duct of the plaintiff-in-error in the case at bar a
palpable fraud upon the revenue of the State and
is the State powerless to guard against it?

It is shown by the proof that the Savings Insti-
tution has embarked in its business $32,000 which
it keeps constantly employed at a profit through-
out the year of 12 to 18 percent. For a few days
it invests these means in Government securities
and claims thereby to escape taxation for the
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whole year, confessing at the same time that this
momentary investment was made with no other
view than that of escaping its duty of contributing
to the support of the State government.

That such conduct is a fraud in fact, as well as
in intention, seems too plain for argument.

It is urged, however, that the non-taxability of
the national securities is guaranteed by the Fed-
eral Government ; that their exemption from taxa-
tion constitutes one of the main ingredients of
their value and that this cannot be infringed by
the State no matter what are the circumstances
under which they are held.

This is freely conceded as a general proposition,
and yet it is not believed to affect the question
involved because there still remains power in the
courts to investigate whether the holding is actual
and bona fide, or colorable only and fraudulent.
If held in the latter aspect and as a mere repre-
sentation of property temporarily concealed,
which is to be uncloaked as soon as the visit of
the tax collector shall have been made, the courts
will look through the sham and measure the rights
of the parties by the real nature of the trans-
action.

We must not be understood as holding that Gov-
ernment bonds are taxable merely because the mo-
tive of their purchase was to escape taxation.
Neither do we intimate that they must be held for
any particular time or be bought with any inten-
tion of holding them for any period whatever.
They may be bought solely because of their non-
taxable character and disposed of at the very
earliest practicable moment and such purpose will
not subject them to taxation. We confine our-
selves to the point at issue and limit our decision
to the facts before us; and we declare that when
the capital of a banking institution used through-
out the year in the conduct of its business is con-
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verted for a few days into government securities,

for the express purpose of defeating the imposi-
tion of any or all taxes, such investment is color-
able and fraudulent and its capital remains tax-
able to the same extent and in the same manner as
if such conversion had never taken place. In such
case the terms by which they are held, being a
fraud and a cheat, will be disregarded and the
bankers will be considered as still the owners of
that property which, for the moment, they have
attempted to hide beneath the protection of the
general government. If this constructing of the
law be not the true one, then the bankers of the
country, by a judicious shifting of these securities
from city to city and from state to state, so as to
meet in each the day of assessment, may enor-
mously multiply their exempting quality, and
thereby escape in the aggregate the burdens of
taxation upon property to an amount infinitely
beyond the total sum of these securities in exist-
ence. We cannot think that such was the inten-
tion or desire of the Federal Government or that
the States are powerless to protect themselves
against such a scheme.

Crowder vs. Riggs, Auditor, 153 Ind. 158.

In this case the appellants were in the banking
business, and unsuccessfully sought to escape tax-
ation by exchanging large sums of money for
“‘oreenback’’ currency of the United States.

Ranson vs. City of Burlington, 111 Towa
({8

In this case the conveyance was held to be but
an artifice, which did not pass title and did not
exempt plaintiff’s property from assessment.

The case of Shotwell vs. Moore, Treasurer, Har-
rison County, Ohio, 129 U. S. 590-601, is likewise

s
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analogous and pertinent to the evasion of taxation
attempted by the Hoboken Bank for Savings.
Shotwell, as a general depositor, had on deposit
in Bank various sums of money, in the years 1881,
'82, '83, ’84 and ’85. Omn the Saturday preceding
the second Monday of April, in each of these years,
he checked out his balance standing to his credit
and had the same paid to him in United States
Securities, commonly called ‘‘Greenbacks’’. These
Greenbacks he enclosed in a package which was
placed in the Bank’s safe for him and in the early
part of the next week, in each of said years, he
opened the package and had the amount placed to
his credit as a depositor.

The Supreme Court of Ohio affirmed the deci-
sion of the Circuit Court upholding the tax im-
posed. Shotwell appealed to the United States
Supreme Court and assigned as error that the tax
levied was upon notes of the United States which
is forbidden by the Revised Statutes of the United
States in the following language:

““Sec. 3701. All stocks, bonds, Treasury
Notes and other obligations of the United
States shall be exempt from taxation by or
under State or municipal or local authority.”’

Mr. Justice Miller, in delivering the opinion of
the Supreme Court of the United States in this
case, among other things, said:

“Arguing from the proposition that the
assessment for an entire year, under the Laws
of Ohio, must be made on the particular day
mentioned in the statute, and that these green-
backs were his property on that day, it is in-
sisted, with great earnestness by counsel, that
the amount of the package thus on special
deposit on that day could not be taxed by the
state authorities. To this general proposi-
tion there does not appear to be any valid
objection if the thing done had been in the
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ordinary course of business, and the conver-
sion of his general deposit in the bank into a
private package of greenbacks, exempt from
taxation, were free from ullegal purpose or
fraudulent motive.

It does not need the finding of the court
below as a fact to show that this was an eva-
sion, and a discreditable one, of the taxing

laws of the State, if it could be made success-
tnls

Justice Miller cites the case of Poppleton vs.

Yamhill Co., 8 Oregon 337, and quotes from that
case the following language:

““If a taxpayer, having a large amount of
notes and mortgages, in order to escape the
payment of taxes on the same, borrows a sum
of money of a person residing out of the
county, and deposits with his creditor such
notes and mortgages, for the purpose of
avoiding the payment of taxes on the same,
such notes are taxable in the county where
such taxpayer resides; and such deposit or
transfer is a fraud on the revenues of the
county.”’

In this case Justice Miller states that this Court,

in Matchell vs. Leavenworth County, 91 U. S. 206,
denounced conduct precisely similar to that of the
plaintiff-in-error in this case and said:

‘“The circumstances of that case are pre-
cisely like those in the case before us. The
taxpayer converted, in the same manner as
Shotwell did, about nineteen thousand dollars
in current funds on general deposit in his
bank into the same value in greenbacks, and
placed them in a package which he put in the
vault of the bank for safe keeping. This was
on Kebruary 28. On March 3, following, he
withdrew this package, and deposited the
notes to his general eredit. This was done for
the sole purpose of escaping taxation upon his
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money on deposit in the bank. That case only
differs from the one at bar in the fact that the
revenue officer proceeded to collect the tax
assessed by distress, which compelled the de-
fendant to resort to a court of equity to en-
join the proceedings; but this court held that
the transaction was so inequitable that it
would not be sustained in a Court of Chancery.

Instead of pursuing that method of collect-
ing the tax in the present case, as the Treas-
urer of the County had a right to do under
the Laws of Ohio, he brought an action at
law against the taxpayer. It is now asserted
that although the opinion of the Court in
Mutchell vs. Leavenworth County holds that
the party assessed can have no relief in a
Court of EKEquity, still he might have, when
sued at law, or in any manner where the issue
could be heard in a Court of Law as distin-
guished from a Court of Equity.

All these decisions show that the Courts
look upon this transaction as indefensible,
and consider it an i1mproper evasion of the
duty of the citizen to pay his share of the
taxes mecessary to support the Government
which s justly due on his property.”’

Prosecutor respectfully contends before this
Honorable Court that the underlying motive that
the Bank had in view in buying these $400,000
of Government Bonds and holding them for such
a short space of time was a bold and hidden at-
tempt to cheat and defraud the City and the State
of their just dues accruing from taxation and by
such means to insure and to enable the Bank to
escape the just burden that society imposes upon
it. Surely under all the circumstances and facts
respecting the buying of the Government Bonds
and their being held for approximately two weeks
after the date of the taxing period, it is fair to
assume that such was the purpose and motive of
the Bank, and it is respectfully submitted that
this Court should not lend its sanction or aid for
the accomplishment of any such purpose.
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POINT TWO.

The State Board of Taxes and Assessments
having on June 25, 1929, affirmed the said 2
assessment of $300,000 on personalty belong-
ing to the Hoboken Bank for Savings for the
year 1928, and having notified the City of
Hoboken of such affirmation, was without any
legal power and authority to order a rehearing
of the said appeal and thereafter reverse its
former order, judgment and determination affirm-
ing said assessment and reduce and modify the
said affirmed assessment of $300,000 to $191,-
264.05.

POINT THREE.

1. Because the Supreme Court erred in giv- :

ing judgment for the respondent, the State Board
of Taxes and Assessments, and the Hoboken
Bank for Savings, a Savings Bank Corporation,
instead of giving judgment for the prosecutor,
Board of Commissioners of the City of Hoboken
(Mayor and Council of the City of Hoboken), a
municipal corporation of the State of New
Jersey.

2. Because the Supreme Court erred for one
or more of the reasons filed by the Prosecutor on
certiorari in said Court and brought up with the
record.

It is respectfully submitted that the judgment
under review should be reversed and the original

assessment of $300,000 should be sustained and
affirmed.

Wirniam A. KavanacH,
Attorney for Prosecutor-Appellant.
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Boarp or COMMISSIONERS OF THE
Ciry or HoBorex (Mayor and
Council of the City of Hobo-
ken), a municipal corporation
of the State of New Jersey,
Prosecutor-Appellant,
On Appeal from

the New Jersey
Supreme Court.

VS.

Tae State Boarp or TAXES AND
AssessMENT and HoBokEN BANk
FOR SAVINGS, a savings bank
corporation of the State of
New Jersey,

Respondents.

BRIEF IN BEHALF OF RESPONDENT,
HOBOKEN BANK FOR SAVINGS.

Statement.

The appeal in this cause is brought to review a
judgment of the New Jersey Supreme Court,
affirming the act of the State Board of Taxes and
Assessment in reducing an assessment levied by
the City of Hoboken against this respondent,
Hoboken Bank for Savings in the City of Hobo-
ken, for the year 1928.

The bank was assessed $300,000 ‘“Cash on
Hand?’

The bank was also assessed for real estate
owned for banking purposes and chattels used in
connection with its banking business, which were
assessed separately at their assessable value and
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are not involved in this issue. It also had on hand
on October 1, 1927, (the day used as a basis for
taxation) tax exempt securities and mortgages
exempt from taxation aggregating over $24,-
000,000 (See Stipulation on p. 27 at bottom and
p. 28 of Case).

The bank also had on October 1, 1927, cash on
hand, cash on deposit in bank and trust com-
panies and cash invested in collateral loans $191,-
264.05 (See Case, p. 26, where these amounts are
itemized). It had on that date no other prop-
erty or assets of any kind.

The bank was assessed $300,000 ¢‘“Cash on
hand’’. This was reduced by the State Board to
the said sum of $191,264.05.

The prosecutor-appellant does not ask the
Court to set this judgment aside because the bank
had a larger amount of cash on hand on October
1, 1927, but on the ground that a purchase of
$400,000 of United States Bonds on September
28, 1927, was made under circumstances that justi-
fied their taxation.

The matter came before the State Board on a
stipulation of facts and oral testimony reduced
to writing, both of which are printed in the State
of the Case.

Method of Taxation.

A savings bank having no stock is assessed as
an mdividual.

The respondent bank has no stock, but is a
mutual savings bank (See Stipulation, p. 24 of
Case, 1. 33).

The corporation act, Section 110, excepts sav-
ings banks and the act for the assessment of
bank stocks only relates to those banks which
have stock. Savings banks are expressly excepted.
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Cum. Supp. to Comp. Stat., p. 3563, Secs. 208-
500 a (11).

The General Tax Aect, Cum. Supp. to Comp.
Stat., p. 3490, Sections 208-66 d (305), provides
that corporations shall be assessed as individuals.
There seems to be no dispute between counsel
that the bank should be so taxed.

The prosecutor does not deny the fact that the
bonds in question were exempt from taxation both
by State and Federal enactments.

U. S. Code, Tit. 31, Section 742;
P. L. 1927, p. 790, Sec. 203, (1) (a).

Exemption from taxation. Except as otherwise
provided by law, all stocks, bonds, Treasury notes,
and other obligations of the United States, shall
be exempt from taxation by or under State or
municipal or local authority (R. S., Sec. 3701).

U. S. Code, Title 31, Section 742.

POINT 1.

The questions raised are now res adjudicata.

It seems to us that the issues in this cause on
this question have now become res adjudicata.
The reasons expressly relied upon by the prose-
cutor in the Supreme Court for a reversal of the
judgment of the State Board of Taxes and As-
sessment involved questions of fact. These were
decided adversely to the prosecutor both by the
State Board and by the Supreme Court. The rea-
sons filed in the New Jersey Supreme Court are
printed commencing at page 15 in the State of the
Case. An examination of these will show that,
except for an alleged informality in the entry of
the judgment, the gist of the prosecutor-appel-
lant’s complaint was an alleged fraudulent invest-
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ment of its funds for the express purpose of es-
caping taxation, which is particularly shown by
the following language in reasons 3, 4 and 5. The
reasons say in paragraph 3 (p. 17, L. 18) referring
to the purchase of Government bonds that this
‘“‘was done for the patent purpose of escaping its
just share of taxation, was not bona fide, was a
subterfuge by means of which it sought to have
its assessment on personalty reduced to a very
low figure, and moreover was a palpable fraud
upon the revenue of the City and the State’’.

In a similar connection the prosecutor states in
the fourth reason (p. 17, 1. 36) that its act ‘‘was
a scheme to escape its just share of taxation,
was a temporary concealment of $400,000 of its
cash, was moreover not an actual and bona fide
purchase and holding of these $400,000 of United
States Bonds, but was a sham, colorable and
fraudulent purchase and sale concocted for the
sole purpose of escaping its just and clear propor-
tion of the public expenses and by such scheme
devised and planned imposing them on others’’.

In the fifth reason the prosecutor used the fol-
lowing language (p. 18, 1. 21): “‘It is urged that
such action’’ (referring to the purchase and sale
of the bonds) ‘“on the part of the Bank and its
authorities is a fraud and a cheat on the City, and
the Bank should be considered as the owner of
such $400,000 as of October 1st, free and clear of
any purchase of United States Bonds which are
exempt from taxation.’’

An examination of appellant’s brief in this
court will show that this is its contention here.
See pages 9, 6 and 7, where the following expres-
sions are interspersed: ‘‘Subterfuge?’’, ‘“palpable
fraud”’, ‘‘colorable and fraudulent’’, ‘‘colorable
and tainted with fraud’’, ‘‘a fraud and a cheat on
the City of Hoboken”’.




5

It can be seen, therefore, that the whole gist of
the case in behalf of the City was and is based on
an allegation of lack of good faith and of fraud
and that the purchase was so colorable that it
should be considered and treated as if it had not
existed, but that the purchase price had remained
in the hands of the bank.

The State Board of Taxes and Assessment in
reducing the assessment levied by the City of Ho-
boken to the amount of cash actually on hand,
although it filed no opinion, must have found
these facts adversely to the prosecutor. This
finding was not binding on the Supreme Court.

Section 11 of the certiorari act, 1 Comp. Stat.,
page 405, provides as applicable to the present
proceeding as follows:

““In all cases of writs of certiorari now
pending or hereafter brought to remove any
tax # the Court shall determine dis-
puted questions of fact, as well as of law, and
inquire into the facts by depositions taken on
notice, or in such other manner as is accord-
ing to the practice of the court; provided,
either party may use the testimony taken be-
fore the tribunal, board or officer whose ac-
tion is being reviewed, which testimony shall
be considered by the court the same as if it
had been taken by deposition on notice, and
either party may take additional testimony.”’

The Supreme Court took into consideration
this contention of the prosecutor and clearly and
distinetly found adverse to it. See State of Case,
page 4, line 12, where the Court used the follow-
ing language:

“‘The prosecutor does not contend that the
assessment did not truly appraise the moneys
actually held on the day in question, but
claims that the bank had, for the purpose of

reducing its taxable funds, just before that
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date purchased $400,000 of United States
Bonds (which, of course, were not subject to
assessment ), and shortly thereafter sold these
bonds and reconverted them into money, and
that this was with intent to defraud the city.

““It is conceded that the actual moneys in
hands and taxable were in the amount found
by the State Board, and assuming that a pur-
pose as above indicated would taint the trans-
action so as to render that which was ordinar-
ily non-taxable taxable, the burden was on
the prosecutor to establish that this sum did
not truly represent the sum available for
taxation by reason of some fraudulent device
or manipulation, whereby the moneys were
for that purpose converted into non-taxable
securities. The proofs were insufficient for
this purpose. The records of the bank were
produced showing the sundry sums on hand
at various times and the bond transactions of
the bank for a considerable period of time.
The president of the bank was called and his
testimony was to the effect that he had sub-
stantially entire charge of the bank’s invest-
ments; that it was customary to change these
investments from time to time and particu-
larly in government bonds; that the bonds in
question were purchased as part of the
routine of the bank’s investment system and
that when sold, as they were later on, they
were sold in accordance with this routine and
that they yielded a small profit. His further
testimony was that the purpose of the trans-
action was not to defeat the taxing power of
the municipality, but for the purpose of keep-
ing the bank’s funds invested in the securi-
ties which were legal for the purpose.

““We think the State Board was justified in
its finding of the moneys subject to taxation
and we find that the earlier conversion of the
moneys into bonds and the subsequent sale
of the bonds was not shown to be part of a
plan or purpose to evade the taxation of any
moneys that should have been in hand on Oec-
tober 1st, 1927.7’
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ON APPEAL THIS COURT WILL NOT REVIEW QUES-
TIONS OF FACT DETERMINED BY THE SUPREME Courr.

This removes such contention by the appellant
from consideration by this Court, as it is too well
settled to need citation of authority, that the
Court of KErrors and Appeals will not consider
questions of fact determined by the Supreme
Court, where there is any evidence upon which to
base the facts.

““In cases of certiorart, in which the Su-
preme Court is empowered to determine dis-
puted questions of fact as well as of law,
under the provisions of Section 11 of the
revised Certiorari act of 1903, the adjudica-
tion of that court on questions of fact is
final, and not open to review on writ of error,
if there appear facts on which its conclusion
could be based.”’

Yellow Pine Co. vs. Board of Assessors,
72 N. J. L. 182.

The foregoing case cites and follows a number
of authorities under a similar section of the
former certiorari act. ‘

This decision has been consistently followed,
particularly in the cases of George vs. Board of
Excise, 74 N. J. L. 816; Lehigh & Wilkes-Barre
Coal Co. vs. Junction, 75 N. J. L. 922, and Hobo-
ken Ferry Co. vs. State Board, 103 N. J. L. 148. .

This phase of the case would not, therefore,
seem to need any further discussion. We are sure
that a consideration of the faects will show not
only that there was evidence upon which the State
Board of Taxes and Assessment and the Supreme
Court might base their finding, but that no other
conclusion could have been reached.

A brief review of the facts will now therefore
be proper.




Summary of Facts.

This purchase is shown on page 30 of the case,
1. 34, and at the top of page 31. $200,000 of these
were sold on October 14, 1927, and $200,000 on
October 25, 1927. The net result of the transac-
tion was a slight profit.

It was the duty of the bank to wwvest all sur-
plus cash not necessary for its current payments
and expenses.

The Savings Bank Law provides in Section 36,
Supp. to Compiled Statutes, page 3151, that ‘‘the
managers of every savings bank, as soon as prac-
ticable, shall invest the moneys deposited with
them in the securities named in the thirty-third
section, except that for the purpose of meeting
current payments and expenses in excess of the
receipts, there may be kept an available fund of
not exceeding ten per centum of the whole amount
of deposits with such bank’’. The following sec-
tion provides in part (4 Comp. Stat., p. 4706) that
whenever it shall appear to the commissioner of
banking and insurance that the managers of any
such savings bank are violating the spirit and in-
tent of the provisions of this and the preceding
section, by keeping permanently uninvested all or
any undue proportion, of the moneys received by
them, he shall report the facts to the attorney-
general, who shall proceed against such bank, un-
der the provisions of section fifty-two of this act.
Section 52 provides for action upon complaint of
the commissioner by the attorney-general.

The proofs show concluswely that the sum so
wmwested was no part of the working capital of the
bank but consisted of those funds which it was its
duty to wwvest.

The president and secretary of the bank both
testified that the sum retained was more than am-
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ple for the current needs of the bank (See Case,
p. 61, 1. 34, and p. 67, 1. 15, et seq.). There was
no evidence to the contrary. An examination of
the data furnished in the stipulation will show
that this estimate was very conservative.

It appears that during the period covered by the
stipulation the amount of government bonds
owned by the bank, the most liquid securities there
are, was never below $1,916,650 (See Stipulation,
p. 28 of Case), with some $12,000,000 of other high
class collateral. The appellant bank constantly
carries large balances in other banks, and, with
its assets, could, if there was any unusual emer-
gency, get money at any time during the business
day inside of a few minutes. It must, therefore,
be considered established beyond any shadow of
question, that the bank in no sense impaired its
working capital but only invested what by law it
was bound to invest.

Mr. Meystre, the Bank President, who prac-
tically has control of these investments, testified
that the purchase of $400,000 of bonds was no
unusual occurrence. This frequently happens.
He further testified that the bank made large pur-
chases frequently and they watched the market
daily for favorable sales and purchases (See his
testimony, p. 58, 1. 24 of Case).

““By Mr. Baker:

Q. Is that (referring to investments) a
very active line of your work, Mr. Meystre?
A. Tt is an active part of our business. We
are repeatedly investing and re-investing.
You see there is a matter of twenty-four mil-
lion dollars involved and this money just
keeps rolling around.

Q. What was there unusual in this trans-
action other than like transactions; it is a
matter of mechanics almost every day, is it?

)

A. At certain times, yes, sir.




10 .

The President was the City’s witness and what
he testified to is thoroughly borne out by facts
produced in evidence. For instance, in March,
1927, United States Bonds were purchased of the
par value of $459,400; in September, 1927, $400,-
000 ; November, 1927, $300,000, and January, 1928,
$200,000 (p. 29 of Case). This shows conclusively
that this was not an unusual practice.

It appears further that this was not a purchase
merely made before the taxing period to be turned
into cash again and put back where it had been
before and intended so to be. Mr. Meystre, presi-
dent of the bank, emphatically testified that this
was an outright purchase for cash without any
understanding as to re-purchase, without any in-
tention of re-converting at any particular time
and without any knowledge as to when the bonds
would be re-converted (p. 61 of Case beginning
at 1. 16). As a matter of fact they were sold in
the following month at a profit, but the disposi-
tion of the proceeds can be accounted for. The
bank purchased in October immediately after the
taxing period municipal bonds of the par value
of $23,000; railroad bonds of the par value of
$109,000; public utility bonds of the par value of
$139,000; and loans on bond and mortgage $34,000,
making a total of $305,000 (see Case, p. 63, 1. 30
to p. 64, 1. 10); better paying investments than
the government bonds (see Case, p. 62, 1. 27).

In November, 1927, the following month, the
bank purchased United States Bonds at the par
value of $300,000; railroad bonds at the par value
of $4,000 and loaned $86,500 on bond and mort-
gage making a total of $390,500 (Case, p. 64, 11
11 to 19, and p. 63, 1. 12).

In addition to this an examination of the state-
ment of withdrawals and deposits will show that
in October, 1927, the withdrawals exceeded the de-
posits by $166,286, and in November, 1927, by
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$8,011, amounting for the two months to over
$174,000 (see stipulation, p. 30 of Case) while in
September when the $400,000 was invested, the
deposits exceeded the withdrawals by $94,483.
What happened immediately before the taxing
period as compared with what happened immedi-
ately after the taxing period is nothing unusual.

Let us assume that instead of a banking institu-
tion, we had the case of an individual taxed under
the same principles who had in September, 1927,
$591,264.05, which is the total of the amount of
bonds purchased at par by the bank and the cash
on hand October 1, 1927. Later in the month, let
us say, he invested $400,000 in Government bonds.
In the month of October he sold these and invested
$305,000 in various railroad and municipal bonds
and other tax exempt investments of the same
character as those in which the bank invested, and,
in addition, paid out $166,287 in some form of in-
debtedness for which he was not taxable, the lat-
ter being equivalent to the amount paid out by the
appellant bank in October to depositors in excess
of the amount received for deposit. This would
reduce the taxable property of this taxpayer on
the first of November to $119,977.05. This would
be the exact parallel of the bank, but manifestly -
none of the decisions would hold that under a law
similar to that in force in this State such an indi-
vidual should be taxed to the full extent of
$091,264.05. It is true that the bank had on hand
on October 31 more than $119,977.05, but it was
due to matters entirely aside from this bond trans-
action. This was due partly to income received
from investments and part to collection of acerued
tax exempt investments. This can have no effect
upon the principle involved.

The bonds sold were re-invested and absorbed
by the extra-heavy withdrawals.
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See testimony of Mr. Meystre, the president of
the bank (Case, p. 61, 1. 3).

““QQ. Why did you sell them such a short
time after October first? A. I think I replied
to that before, we did it in order to pay for
some utility or railroad bonds we bought dur-
ing the same month and incidentally I believe
we had heavy withdrawals that month.”’

This brings us to another phase disclosed by
the stipulation. The amount of taxable assets or
cash on hand was lower on September 30, 1927,
and on October 1, 1927, than on corresponding
days of other months. Prosecutor stresses this.
This fact of itself can afford the City no relief.

Let us assume that it may be found as a matter
of fact from the figures deduced and the testi-
mony that an investment was made at this time
in order to get a part of the assets of the bank,
not needed for its daily business, in tax exempt
securities. It is respectfully submitted that this
is no violation of the spirit of the tax act; and
that the reason for it is not a matter of competent
inquiry by the taxing authorities. We think the
cases cited abundantly support this doctrine. It
changed in no way the amount of money available
for taxation. There is not the slightest suspicion
or evidence that this purchase was designed to
put the cash where it could not be reached. For
all that appears it may have been taxed by the
City in the hands of someone else.

The best explanation of the right to make this
investment is found in the statute quoted. It was
the duty of the managers, performed by the Presi-
dent in their behalf, to invest as soon as possible
the moneys deposited with them, except an avail-
able fund which we have shown was kept. The
law makes the securities purchased exempt. Cer-
tainly no evil intent can be imputed to a lawful
act. The City has no complaint because the law
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was complied with. The performance of an act
required by law is not fraudulent.

To invest closely was certainly sound banking.
The secretary of the bank testified that he had
been long contending with the former president
of the bank and with the present president, that
the bank kept too much money on hand, that this
for some months had been remedied and that the
results justified his judgment (p. 66 of Case, at
bottom). Carrying Three or Four Hundred Thou-
sand Dollars of excess assets, mostly in banks at
3% interest, when investments in bonds and mort-
gages, the best paying, or in railroad and public
utility bonds, the next best paying were not imme-
diately available, even though in violation of the
spirit of the law, will not result in much loss to the
bank over government bonds. At 3% % on
$400,000, this loss of one-half per cent. would be
only $2,000 per year. For the managers of the
bank to permit some $400,000 of property, that
ought to be invested in tax exempt securities, and
which the law requires that managers shall so in-
vest, to be left uninvested and assessed at the
rate of $48.67 per thousand (p. 27, 1. 37) so that
the taxation would be $19,468, when they could be
invested in tax exempt securities at a higher rate
of interest, would subject them to most deserved
criticism.

The City has not produced a secintilla of evidence
to show that the purchase of bonds was not abso-
lute and bona fide on the market or that they were
bought with the intent that they should be sold at
any particular time. When they were sold they
were sold at a profit. There is not the slightest
evidence that they would have been sold until pay-
able, had not opportunity to make investments at
higher rates and the withdrawal of deposits made
sale necessary.




14

Law.

It is submitted that under the facts shown the
assessment as fixed by the State Board should
stand.

POINT II.

Fraud is never presumed, but must be proved.

Sherron v. Humphreys, 14 N. J. L. 217;

Summerill v. Summerill, 8 N. J. K. 3,
aff’d on opinion below at p. 350 ;

Guerber Engineering Co. v. Stafford, 96
N. J. L. 280;

12 R. C. L., p. 424, sections 172, 173, 174;

27 C. J., p. 44, sec. 170.

““The charge against the deceased defend-
ant 1s one of fraud. This is a charge which
is not lightly to be presumed but must always
be proved. It is sometimes said that it is
never presumed. Of course, it may be in-
ferred from facts, but the facts must clearly
establish the inference.’’

Summerill v. Summenrill, 83 N. J. K. at
page 9.

““The law presumes that business transac-
tions are honest. In other words, fraud is
never presumed, and where a party to the
transaction alleges its existence, the burden
rests upon him of proving the truth of his
allegation.”’

Guerber Engineering Co. vs. Stafford, 96
N. J. L., at page 281.

The Supreme Court assumed this to be the law
and found the facts adversely to the appellant.
Its language will be found on page 4 of the case,
line 23, and is as follows:

:
i
I
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““It is conceded that the actual moneys in
hands and taxable were in the amount found
by the State Board, and, assuming that a pur-
pose as above indicated would taint the trans-
action so as to render that which was ordi-
narily non-taxable taxable, the burden was on
the prosecutor to establish that this sum did
not truly represent the sum available for tax-
ation by reason of some fraudulent device or
manipulation, whereby the moneys were for
that purpose converted into non-taxable se-
curities. The proofs were insufficient for this
purpose.”’’

POINT III.

Discussion of cases cited by prosecutor-appel-
lant.

The cases cited in behalf of appellant need but
little comment. They are based on an assump-
tion of facts which does not exist. All the cases
cited in the present brief were cited in the brief
before the Supreme Court and were disposed of
by that Court in the following language in page 5
of case, line 34:

““ A number of cases are cited to us, such as
the exchange of taxable moneys into green-
backs, which latter were not taxable, and im-
mediately after the taxing date the re-
exchanging of the same greenbacks back into
ordinary forms of momney. They all, how-
ever, involved a colorable transaction only,
and not one that was genuine and without
reservation. In the present case the bonds
were purchased on September 28, 1927, a few
days before the taxing date (October 1, 1927) ;
$200,000 of them were sold on October 14, fol-
lowing, and on October 25th, 1927, the re-
maining $200,000 were sold. The sale of the
bonds as stated by the president of the bank
was made for the purpose of paying for util-
ity and railroad bonds and to meet withdraw-
als during that month.”’
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Even if we assume that such cases applied cor-
rect principles of law to the facts before them, an
examination of the cases will show that the facts
of those cases and the one at issue are not at all
parallel. If the law as found in those cases was
applied to the facts as disclosed by the evidence
and as found both by the Supreme Court and the
State Board of Taxes and Assessments, the cases
cited would be authorities for the respondent and
would justify the prior decisions. We may note
the following among other quotations that might
be selected as printed on page 11 of appellant’s
brief and taken from the case of Holly Springs
Savings and Ins. Co. vs. Board of Supervisors,
52 Miss. 281:

““We must not be understood as holding
that Government bonds are taxable merely
because the motive of their purchase was to
escape taxation. Neither do we intimate that
they must be held for any particular time or
be bought with any intention of holding them
for any period whatever. They may be
bought solely because of their non-taxable
character and disposed of at the very earliest
practicable moment and such purpose will
not subject them to taxation.”’

POINT IV.

The respondent relies upon the following
cases:

Cooley on Taxation, 4th Ed., See. 1072;

Stillwell, Admwmstratriz, v. Corwin, 55
Ind. 433;

People v. Ryan, 88 N. Y. 143;

Holly Springs Savings and Ins. Co. v.
Board of Supervisors, 52 Miss. 281;

People v. McComber, 7 N. Y. S. 7T1;
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State v. Buder, 271 S. W. 508, 308 Mo.
237 ;

Draper v. Hatfield, 124 Mass. 53;

Gardner v. Brookline, 181 Mass. 165.

It 1s wnsisted that the foregoing cases not only
qustify the decision of the Supreme Court on the
evidence produced before it, but that they are au-
thority for that decision upon any conclusion that
may be clavmed from the undisputed facts in the
case.

There is not a particle of evidence to dispute
the testimony offered in behalf of the bank that
the purchase of these bonds was an actual pur-
chase upon the market, for cash, resulting in de-
livery of the bonds without any understanding or
agreement as to their repurchase. The cases
clearly hold that where there is an actual, bona
fide purchase of tax-exempt bonds, no matter
when made and no matter when sold, they are ex-
empt from taxation in the hands of the owner.

The Supreme Court took that view and urged
1t as an additional ground for affirming the opinion
of the State Board (p. 5 of Case, 1l. 21 to 35).

““A man may lawfully change his residence
from one municipality to another at pleasure;
and though the purpose in changing be to
avoid taxation in the town he removes from,
yet the fact cannot be taken notice of for the
purpose of continuing his taxation in that
town. A man has a right to exchange money,
which is taxable, for United States securi-
ties, which are not taxable, even though the
sole purpose in the exchange is to avoid the
tax. If he gives his note for United States
securities for the like purpose, he is neverthe-
less entitled to be allowed the amount of the
note in reduction of his assessment. And if
the owner of personalty changes it into real
estate, and then executes leases for years
thereon in order to avoid taxation on such
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personalty, the assessment must nevertheless
be governed by the legal position of the prop-
erty at the time it is made. In each of these
cases the party is only exercising a right,
which the law allows to him; he may choose
his own place of residence at pleasure, and he
may select, as seems most for his interest,
between taxable and non-taxable property;
and it is no concern of others, or even of the
state, which by its laws allows the choice,
what may be the motive on which he acts.”’

Cooley on Taxation, 4th KEd., Sec. 1072,
citing cases.

““ Any person has a right to exchange money
on deposit in a bank for bonds of the United
States, at any time, even if the express pur-
pose in the transaction was to exchange
money which was taxable, for bonds which
were not taxable.”’

Stulwell, Admrx. v. Corwin, Admr., 55
Ind. 433.

In the case of People v. Ryan, 88 N. Y. 143, the
following facts appear: A man gave his promis-
sory note for money borrowed to buy U. S. bonds
and gave the bonds as collateral to the note and
then deducted the note as a debt. The assessors
rejected and assessed. The Court held error.
The Court said:

““That the property purchased with its pro-
ceeds stands as security for its payment and
is itself non-taxable, cannot alter the result.
This attribute of exemption was impressed
upon it to promote its salability, and no doubt
entered into and enhanced the price paid.

Nor do we perceive how, by a purchase
in the manner narrated in the return, the
buyer evades our law of taxation. The law
does not prohibit it, therefore does not apply,

and 1in such case thele can be no evasion
(Smale v. Burr, L. R., 8 C. P. 64).”’




The Court also said:

““The respondent is entitled to judgment;
and so he would be, although the transaction
of which the $25,000 note formed a part was,
as the learned counsel for appellant says ‘a
device to escape assessment and taxation’
(Stilwell v. Corwin, 55 Ind. 433). We are
referred to no statute which prohibits a prop-
erty owner from choosing between the embar-
rassment of a debt and submission to a bur-
den, justly indeed imposed on all, and which,

! if he escapes, mua altogether fall upon hlS
neighbors.

“The assessors, therefore, exceed their
necessary duty when, by inquisition, they so
pressed the relator as to call from him a dis-
avowal of that purpose and his innocence of
intention to circumvent ‘the tax laws’.”’

““It 1s not suggested that the act of the re-
¢ lator in exchanging mortgages into leases was
illegal. He had a 110ht to 1nve%’r in any form
he saw fit, so long as he violated no law. His
purpose in making investments in such a way
as to escape personal taxation is immaterial.”’

People v. McComber, T N. Y. S. 71, 73.

“‘In every case cited by respondent and the
amict curiae, taxable property was manipu-
lated in a way to avoid taxation. Here, there
was no concealment. There is no fraud in
doing a lawful act. A man may change his
residence to avoid taxation; he may change
3 the form of his property by puttlno his money
in non-taxable securities, or in the form of
property which would be taxed less, and is
] not guilty of fraud. Draper ». Hatfield, ]"1
:‘ Mass. 53; Stilwell v. Corwin, 55 Ind. 433, 23

Am. Rep. 672; Griffin v. Heard, 78 Tex. 607,
14 S. W. 892; Commonwealth 7Y ML G AL,
116 Ky. 711, 76 S. W. 522, 105 Am. St. Rep
234. Ome cannot be guilty of fraud by doing
what he has a legal right to do. A court does
not inquire into one’s motive for doing a law-
ful aect. 27 C. J. loe. cit. 632-633; Bank ».
Fry, 216 Mo. 34, 115 S. W. 439.
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Government, state and municipal bonds,
and the like, are made non-taxable in order to
save to people who must pay them the pay-
ment of more taxes. If they were taxed, the
increased interest which they would bear
would have to be paid by higher taxes. This
without any corresponding revenue from the
taxation of such securities. It is a matter of
common knowledge that taxable securities,
although bearing a higher rate of interest,
are the most artful tax dodgers known to the
collector.”’

State v. Buder, 271 S. W. 508, 308 Mo.
237, 252.

““It is well settled that a man may change
his habitancy or domicile from one town to
another merely because he wishes to diminish
the amount of his taxes. If he really intends
to change his residence, and does so change
1t, the motive which prompts him to do so is
not material.”’

Draper v. Hatfield, 124 Mass. 53, 56, fol-
lowed in Gardner v. Brookline, 181
Mass. 162, 165.

POINT V.

The judgment of the State Board of Taxes
and Assessment under review was legally ren-

dered and should stand.

The appellant urges in its Point Two that the
State Board was without power to order a re-
hearing. No authority or reason is set forth to
support this contention. An examination of the
points as stated on the last page of the appellant’s
brief will show that it is not based on a true con-
ception of the facts. The State Board did not
reverse its former order or judgment. An exami-
nation of the minutes of the State Board as con-
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tained in the return of the writ will show that a
vote was taken on June 25th (See p. 42 of Case),
and the Board then voted to affirm. It clearly
appears, however, that no judgment was entered.
There was, therefore, no order or judgment and
no final determination except this mere vote. Al-
though in both reason 1 (p. 16 of Case) and Point
Two (last page of brief) prosecutor states that it
was notified of this affirmation, there is no proof
of this, and it is quite clear that there was no offi-
cial notification, although it appeared on the min-
utes and could have been unofficially ascertained,
and could have been unofficially communicated.

The matter was then subsequently opened and
reheard, and the board ordered the assessment to
be reduced, and upon this order final judgment
was entered (Case, p. 350). This is the only judg-
ment that was entered and is the judgment
brought up for review. If that judgment is erro-
neous as based on the facts produced before the
board, this Court can remedy it. If it is a correct
judgment rendered upon the facts, then it should
stand.

The right of appeal to the State Board is given
by section 208-66d (704), 2 Cum. Supp., page 3506,
which provides that the State Board shall hear
and determine such appeals and render its judg-
ment. It has the matter entirely within its hands
at least until judgment is rendered.

It is not considered necessary to trace the his-
tory of the present State Board of Taxes and As-
sessment. It will be found summarized in Black
on Taxation, section 319, and its early history in
note to 4 Comp. Stat., page 5110. The present
State Board was formed by a consolidation of
The State Board of Assessors and the Board of
Kqualization of Taxes of New Jersey and was
given power and authority to exercise all the pow-
ers and perform all the duties exercised, conferred
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or imposed upon both the constituent bodies (2
Supp. to Comp. Stat., p. 3481, sections 13, 14 and
15, . Lo 1915, p. 438,

The powers of the said Board of Equalization
are shown in 4 Comp. Stat., page 5110, Secs. 37-a
et seq., and may be summarized as follows:

1. Has a clerk.
2. Power to subpoena witnesses.
3. Power to keep record of proceedings.

4. Power to punish for contempt for fail-
ure to appear and testify.

5. Has appellate jurisdiction.

6. Has original jurisdiction of some mat-
ters.

7. Has power to make rules.

8. Has power to examine witnesses or
cause witnesses to be examined before it
under oath.

9. All matters before the board shall be de-
cided by vote and three votes shall be required
for the decision in any matter. The deter-
mination of the Board upon any matter shall
be evidenced by a judgment which must be
signed by at least three members of the board
and filed in the office of the Board. This is
embodied in Rule 5 of the present board.

It is clear from the foregoing powers that this
board acts as a judictal body and that its proceed-
mgs are judicial.

““The decision of a State Board of Equali-
zation acting within its jurisdiction, is judi-
cial in character and therefore not open to
collateral impeachment although it may be re-
viewed or enjoined if fraudulent or illegal.”’

37 Cyec. 1078;
. & St. Lowis L. R. & Coal Co. vs.
Stookey, 122 111, 358,13 N. K. 516;

e el i
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Mayor, Aldermen &ec. vs. Davenport, 92
N. Y. 604;

McLeod v. Recewer, 71 Fed. 455, 18 C.
C. A. 188.

It follows then that the State Board of Taxes
and Assessment could order and permit a rehear-
ing as a judicial body. See 4 C. J. 621, where the
matter is discussed generally, and cases cited.

See also 2 R. C. L., page 172, Title, Appeal and
Error, Sections 148, 149 and 150.

The decision of the Court as to the propriety of
allowing a rehearing is final. See 4 C. J., page
622, Section 2478, where the following appears:

“‘HKixcept in cases provided for by statute,
a rehearing is not a matter of right, but a
privilege given by the appellate court, and
governed and limited by its rules. Accord-
ingly it is held that an application for a re-
hearing of an appeal addresses itself to the
discretion of the court, and its decision in the
matter is final.”’

The right to allow a reargument at least before
the record has been remitted to the Court below
18 recognized in New Jersey in Kwng v. Ruckman,
22 N. J. E. 551.

This right would seem to be conclusively deter-
mined by the Court of Errors and Appeals in the
case of State v. Crosley, 36.N. J. L. 425. In that
case

‘‘“the agent of the prosecutor presented his
affidavit to the commissioners; that some days
afterwards, being the last day of their sit-
ting, his attorney again called their attention
to the appeal; that the commissioners con-
sulting with each other, determined to make
the deduction of debts, and without announc-
ing their intention, marked, privately, such
allowance on a sheet of paper which contained
memoranda relating to other appeals, and
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that in the afternoon of the same day they
reconsidered the subject and allowed the as-
sessment to stand in its original form.

This course of proceeding seems to me un-
objectionable. Allbodies, possessing a judicial
capacity, have the competency to consult, re-
solve and reconsider, and they are not bound
by their conclusions until such conclusions
have been promulgated by their authority. In
the present instance there was nothing to pre-
vent the further action of the Board but an
unannounced opinion, formed while in pri-
rate consultation. It is true that the agent of
the prosecutors testified that one of the com-
missioners told him that the board had deter-
mined to make the deduction which was
claimed. But it is not pretended that such
information was communicated to him while
he was before the board, or by their author-
ity. It does not even appear when or where
this intelligence was conveyed. A single mem-
ber could not bind the board by an unauthor-
ized intimation of its purpose. Under the
circumstances, I see nothing wrong or illegal
in the act of the commissioners in changing
their views before such views had been offi-
cially announced or made known by them.

The judgment of the Supreme Court should
be affirmed with costs.”’

But if the State Board has not the powers of
an ordinary court of original and appellate juris-
diction, it can certainly exercise the functions of
an assessor or taxing board.

Before the completion and delivery of the as-
sessment lists or rolls, the assessors have author-
ity to correct mastakes.

37 Cye. 1018;

State v. Sivers, 41 N. J. L. 505, 506;

People v. Westchester Co., 15 Barb. 607,
3 How. Pr. 343;

Bridgeport Glass Co. v. Drew, Collec-
tor, 128 A. 413, 102 Conn. 206.
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The following appears in State v. Silvers, 41
N. J. L., at page 506:

““Until the assessor has so entered his de-
termination of the amount of the tax to be
levied upon each, he has judicial control of
the whole subject, and may reconsider his
valuations, deductions and any other matters
involved in his final decision. It is only this
ultimate judgment, officially announced, that
is unalterable.”” Citing Shreve v. Crosley,
36 N. J. L. 425.

But if the State Board has not the authority of
a court nor the privileges of a board of assessors,
it must be a deliberative body, and it is elementary
that such a body can reconsider.

The Board had jurisdiction of the subject mat-
ter and the parties. The prosecutor did not con-
test the motion for a rehearing, appeared with-
out objections at the rehearing and was heard
(Case, p. 44). Even if it could be found that the
proceedings were irregular, the prosecutor must
be held to have waived this irregularity.

““But it is objected that the Commissioners
met at an improper place. If they did so, the
error was cured by the plaintiff appearing
before them, and making no objection to their
jurisdiction, on that ground; but it was his
own tribunal, and he cannot complain that
they met at a wrong time or place, unless he
was prejudiced by their doing so.”’

State v. Thomas, et al., Commissioners
of Appeal, 17 N. J. L. 160.

A party who appears at the meeting of a board,
objecting to the legality of the meeting on the
ground that it is not held at the proper place or
on proper notice, and yet submits voluntarily to
the board, offering evidence and asking for a de-
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cision in his favor on the merits, waives by his
subsequent action the objections taken.

State v. Cooper, Town Clerk, 59 Wis. 666,
18 N. W. 438.

The judgment of the State Board under review
was regularly entered and was correct in prin-
ciple. The judgment of the Supreme Court in
affirming it should stand.

Respectfully submitted,

PiersoN, ScHROEDER & BRrAND,
Attorneys of Respondent, The Hoboken
Bank for Savings in the City of
Hoboken.

Joux D. Pierson,

Of Counsel.
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