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MAcCRELLISH & QUIGLEY, Pnnters, Trenton, N. J. 

N E,v JEltSEY 

Court of Errors and Appeals. 

CHARLES RuGARBER, 
Plaintiff, Appellant, 
vs. 

ELLIS G. POTTER AND FREDERICK 

F. COLEMAN, 

Defendants, Respondents. 

TQTICE OF APPEAL. 

(Filed October 20, I9I2.) 

To Charles E. Cook, Attorney of Def endan.t, Frederick 
F. Coleman: 

Take notice, that the plaintiff appeals to the Court 
of Error and Appeals from the whole of the judgment 
rntered in this cause, on the followinig grounds : 

I. The court granted a nonsuit holding that the con-
tract ued on only incidentally benefited the plaintiff 
and was not made for his benefit, and therefore the 10 
plaintiff could not maintain an action thereon or re-
cover thereunder; when the court should have held that 
the plaintiff could maintain the action on the contract 
ued on. 

I RUG 
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2. The court committed a rever ible error in holding 
plaintiff's action could not be maintained under the 
contract sued on, for the rea on that said contract wa 
uot made for the plaintiff' benefit but that any benefit 
of the plaintiff' thereunder was only incidental. 

3. The trial court erred in holding that the contract 
itself was not uch a contract as in law would enable 
the plaintiff to maintain his action thereon. 

Dated May 8th, 1913. 
10 DURAND, IVINS & CARTON, 

Attorneys of Appellant. 
FRANK DURAND, 

Of Counsel with Appellant. 

Charles Rugarber 
vs. 

Ellis G. Potter and Frederick 
F. Coleman. 

} Judgment Record. 

The defendants, Elli G. Potter and Frederick F. 
Coleman were summoned to answer unto Charles Ru-
garber, the plaintiff therein, in action at law upon the 
following complaint : 

MoNMOUTH CouNTY CrncmT CouRT. 

Charles Rugarber, 
Plaintiff 1 

vs. 
Ellis G. Potter and Frederick 

F. Coleman, 
Defendants. 

Action at Law. 
Complaint. 

Plaintiff, residing at city of Asbury Park, Monmouth 
county, says that-

20 I. He sues for labor performed and materials furn-
ished in alterations on the Criterion Theatre, on Ocean 
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avenue, between First and Second avenues, in the city 
of Asbury Park. 

2. The defendant Ellis G. Potter is the person who 
contracted the said debt, for said labor and materials. 

3. The defendant Frederick F. Coleman assumed the 
debt in writing signed by himself, agreeing to pay the 
ame. 

A copy of the bill of particulars of said labor and ma-
terials is attached hereto. 

A copy of said agreement of assumption is attached 10 
hereto. 

Plaintiff demands as damages $616.56 with interest 
thereon from May 29th, 1912 .. 

DURAND, IVINS & CARTON' 
Attorneys for Plaintiff. 

BILL OF PARTICULARS. 

The following is a copy of the bill of particulars men- 20 
tioned in the within complaint: 

E. G. POTTER ( Criterion Theatre) 
To Charles Rugarber, Dr. 

A.greement on Criterion alterations, consist-
ing of corrugated iron roofing and siding, 
metal ceiling and sidewalks, ........ . 

:vfay 29th 
. right of May 29th, overtime from 6 P. M. 

to 6 A. M. for 7 men (12 hrs.), ... , .... 
Lining Orchestra pit with Galv. iron, 4¼ 

heets 3611 Galv. iron, ..... , ... , ...... . 
older, .............. 1 ••••••••• , ••• 1 •••• 

Labor, I man, ........... 1 ••• , ••• , ••••••• 

$550 00 

52 50 
30 

7 56 
2 00 

4 so 
$616 56 
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Judgment will be claimed for the um of ix hundred 
sixteen and 56/100 dollar with interest thereon from 
the twenty-ninth day of 1Iay A. D. 1912. 

DuRA~ ·n, IVINS & CARTO , 

Plaintiff Attonte}'S. 

COPY OF AGREEME T OF ASSUMPTIO . 

Agreement made thi eighth <lay of July, nineteen 
hundred and twelve, between F. F. Coleman of the City 
of A bury Park, in the County of ::\fonmouth and State 

10 of rew Jer ey party of the first part, and Elli F. Pot-
ter of the City of ... • ew York, County of New York and 
State of New York party of the econd part. 

It i agreed between the partie hereto that aid Pot-
ter ,,-ill pay forthwith to the aid I•_ F. Coleman the 
in tallment of five hundred dollar due July fir t, nine-
teen hundred and twelve for the Criterion Theatre 
Building in the City of ... \ bury Park, as mentioned in 
the Lea e between the parties hereto. 

In consideration of said Coleman assuming all legal 
10 enforceable and valid mechanics' lien for labor and 

materials used in the addition or alteration of the aid 
theatre building now existing, the aid Elli G. Potter 
agrees as follows : first, the said Potter agrees to con-
tinue run and operate the said Criterion Theatre from 
this date and all the receipts therefrom are to be applied 
in the first instance to the actual expense of running 
said theatre but this is not to include any compensation 
to the aid Elli G. Potter who is to give hi service' 
gratis during the year nineteen hundred and twelve, a 

30 c1 con ideration for the making of this agreement. All 
receipts above actual operating expenses are to be ap-
plied pro rata to the payment of the aforesaid mentioned 
line and for all ground rent. The ground rent com-
prehended by this agreement are the payments due to 
:\1ilan Ross, of one thou and dollar to Mrs. \Vahle, of 
five hund1·ed dollars, and these two items in addition 
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w the payment of five hundred dollars due under said 
lea e July first nineteen hundred and twelve, are to be 
fir tly paid and include all the rents under said lease for 
the year nineteen hundred and twelve due from the said 
Potter to the said Coleman. Should there be any 
deficiency in the payments of this rent for the year nine-
teen hundred and twelve as above set forth, said de-
ficiency ,, ill be a sumed by the said Potter and paid by 
him to aid Coleman in the year nineteen hundred and 
thirteen under said lease pro rata with the other pay- 10 
ment of rent in aid lea e provided said lease is renewed 
and continued by said Potter. 

All payment herein specified that are to be paid a 
oround rent are to be considered as payments of rent 
due for the year nineteen hundred and twelve under the 
e;·i ·ting lease between the parties and are to be so ap-
JJlied. 

aid F. F. Coleman shall handle all moneys and re-
ceipt from and including this date for the balance of 
the year nineteen hundred and twelve and the same 20 
hall be turned over to him nightly and shall be dis-

bur ed by him according to agreement. 
Witness, 

C. E. CooK. F. F. COLEMAN, 
E. G. POTTER. 

RETURN. 

Duly and personally served on Frederick F. Coleman, 
1\ugust 28th, 1912, at his office, corner 4th Ave. and 
King ley St., in the city of Asbury Park, Monmouth 
County, N. J. 

WILBERT A. BEECROFT, 
Sheriff. 

Per FRANCIS J. CLANCY, 
Special Deputy. 

The defendant, Frederick F. Coleman, answered as 
follows: 

80 



6 PROCEEDINGS IN MO MOUTH CIRCUIT COURT. 

Mo MOUTH CrncurT CouRT. 

Charles Rugarber, 
Plaintiff, 

vs. 
Elli G. Potter and Frederick 

F. Coleman, 
Defendants. 

. .\iction at Law. 
Frederick F. Coleman. 

nswer of Defendant, 

Frederick F. Coleman, one of the defendants in the 
aboYe-entitled cause, residing in the city of A bury 
Park, ~Ionmouth county, r ew Jersey, says: he denie· 
the truth of the matters contained in the plaintiff 
complaint. 

Defense to first count: Defendant ha no knowledge 
10 that plaintiff sues for labor performed or materials 

furnished in the alteration of the Criterion Theatre at 
Asbury Park, Tew Jersey, save that as he i informed 
in plaintiff's complaint; and he denie that he is in arry 
way respon ible for any labor performed or material 
furni hed by the plaintiff in thi behalf. 

Def en e to second count: This defendant ha no 
knowledge that Ellis G. Potter is the person who con-
tracted any debt for labor or materials with the defend-
ant on said building save as he i informed by hi 

20 complaint. 
Defense to third count: Thi defendant denies that 

he assumed plaintiff's debt in writing or agreed to pay 
the same. 

Further defense: Defendant says that he made no 
contract with plaintiff whatsoever for any purpo e; no 
contractual relations whatsoever with plaintiff and thi~ 
defendant ever existed as stated in said complaint. That 
he did not agree to pay for any labor or materials tnd 
in the erection or alteration of the theatre building men-

30 tioned in plaintiff' complaint or a sume to pay plaintiff 
anything therefor; that plaintiff never had nor has he 
now a lien against the building and lands mentioned in 
said complaint or against this defendant. 
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Further defense: Defendant ay that the alleged 
arrreement between one Potter and him elf attached to 
plaintiff's complaint i not legally enforceable against 
thi defendant; there is no privity of contract between 
plaintiff and defendant; that said alleged agreement was 
not made for the benefit of plaintiff; that whatever 
remedy plaintiff ha , if any, lies solely between plaintiff 
and the person that contracted with thi plaintiff for 
any labor or material in this behalf. 

Further defense : The alleged agreement on the part 10 
of thi defendant and Elli G. Potter by and under 
which plaintiff claim defendant a urned legal, enforce-
able and valid m chanic liens for labor and materials 
u ·ed in the alteration and construction of said theatre 
buildino-, so far a the defendant i concerned is wholly 
without con ideration and void in law. 

Further def en e : Plaintiff never had any legal, valid 
and enforceable mechanics' liens for labor and materials 
u ed in the addition or alteration of the theatre building 
mentioned in his complaint against thi def endanit. 20 

Further defen e : That the alleged agreement be-
tween one Potter and thi defendant is void in that 
Potter failed to perform his agreement with defendant, 
and that said alleged agreement is void and of no legal 
effect whatsoever, and especially of no legal effect or 
benefit to the plaintiff. 

Further def en e : Plaintiff cannot maintain any 
action at law under aid alleged agreement annexed to 
hi complaint. 

Further defen e: Plaintiff in law cannot claim any 80 
benefit ari ing through aid alleged agrement. 

Further defense: The alleged agreement attached to 
plaintiff' declaration i not a correct copy of any agree-
ment which the def end ant igned. 

Further def en e : The alleged contract attached to 
plaintiff's declaration is not the contract of this de-
fendant. 

Further defense: Plaintiff has no legal right or 
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tatu under said agreement against this defendant 
either at law or in equity. 

Further def en e: Said alleged agreement was not 
de igned or intended for the benefit of plaintiff, and 
plaintiff cannot maintain any action again t this defend-
ant thereunder. 

CHARLES E. COOK, 
Attorney for Defendant Frederick F. Colema11. 

On February 6th, 1913, the case wa tried before hi 
10 Honor, Tel on Y. Dungan, Judge of 'Monmouth Circuit 

Court; at the close of plaintiff's ca e motion by \\'ilbur 
A. Heisley, attorney for the defendant, Frederick F. 
Coleman, for a judgment of nonsuit was granted. 

MONMOUTH CIRCUIT CouRT, January Term, 1913. 

Charles Rugarber, } 
vs. Action at Law. 

Frederick F. Coleman et al., Judgment of Tonsuit. 
7863-16-249 

Judgment entered February 6th, 1913. 
Co t, 36.50. 
Charles E. Cook, ttorney. 
Judgment in the above-entitled action was rendered 

20 on thi sixth clay of February, in the year of our Lord 
one thousand nine hundred and thirteen, in favor of 
the defendant, Frederick F. Coleman, and ao-ain t the 
plaintiff, Charles Rugarber, on action at law. Judg--
ment of nonsuit and for thirty-six dollar and fifty cent 
costs of suit. 

J uclgment entered and signed February 6th, 1913. 
8 A. M. 

State of ew Jersey, } 
M I C ss. 

onmout 1 ounty. 
I, Joseph McDermott, Clerk of the said county. do 

30 hereby certify that the foregoing copy of Complaint, 
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etc .. i_ true and correct a the same remain on file and 
c,f record in my office. 

In witne' whereof, I have hereunto et my hand 
and affi.·ed the official seal of said county this hventy-
~eventh day of September, . D. 1913. 

J osEP n McDERMOT'r, 
Clerk. 

Mo MOUTH Cou TY Crncu1T CouRT. 

CHARLE'.S R UGARBER, 

Plaintiff, 
vs. 

ELLIS G. POTTER A D FREDERICK 
F. COLEMAN, 

Action at Law. 

Defendants. 

FREEHOLD, N. J., February 6th, 1913. 10 

TESTIMO Y. 

Before Hon. elson Y. Dungan, Judge, and a jury. 
\ppearances-For plaintiff, Messrs. Durand, Ivins 

and Carton; for defendant, \V. A. Heisley and Charles 
E. Cook, E qs. 

1Ir. Ivin -I presume that the lease will be admitted 
in e,·idence? 

1Ir. Hei ley-Y es. 
1fr. Ivins-I offer it, also the agreement of July 8th. 20 
1Ir. Hei ley-Well, let's see-the a,greement of July 

8th. 
The Court-Yes, I admit the agreement. 

( Lease and agreement marked Exhibits P I 
and P 2.) 

The Court-Do you say it is different? 
~1r. Hei ley-The point we make as to the difference 

between the agreement set up in the complaint and the 
2 RUG 
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agreement actually executed is that the latter was ex-
ecuted under seal, it i a ealed instrument, while the 
copy of the agreement et up and attached to the com-
plaint purports to be unsealed. 

Charles Rugarbcr 1 sworn for plaintiff. 
Direct examination, by Mr. Ivins: 
Q. \Vhere do you reside, Mr. Rugarber. 
A. sbury Park. 

10 Q. How long have you lived there? 
A. Sixteen years. 
Q. ·what i your bu ines , Mr. Rugarber? 
A. Sheet metal worker. 
Q. And how long has that been your business? 
A. Going on nine years. 
Q. Do you know the theatre called the Criterion 

Theatre, in Asbury Park? 
A. I do. 
Q. Did you do any work or furnish any materials for 

20 that theatre during May, of 1912? 
A. I did. 
Q. Can you tell about when it was in May that you 

did it? 
A. \Vell, the contract was signed, the agreement wa 

made, rather, about May 17th, somewhere along there. 
Q. And when was the work finished, do you recall. 

how long after that? 
A. vVell, we went back to do little odds and end and 

fini hed up I gues on up into the first part of June. 
30 Q. Now, what was it that you did? 

A. The alterations consisted of cutting the tage off 
and moving it back. 
· Q. Well, let me ask you briefly-you may be cro ·-
txamined on that point-what was the amount of your 
agreement? 

Mr. Heisley-Pardon me, but I under tand 
the agreement was in writing. 

Mr. Ivins-No. 
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Q. You aid you had simply a memorandum of it, 
didn't you? 

A. Ye. 
Q. \\ hat wa the amount of the agreement? 

Mr. Hei ley-If there i a memorandum, if 
by that he mean a writing, it eem to me we 
ought to have it. 

The Court-Yes, if thi is the result of any 
writino-. 

Q. Do I under tand you have imply the dates or a 10 
memorandum of the time or what? 

1. Ju t make a note of different job I figured up 
and put down in a little book. 

Q. Have you got all that you did? You did put it 
in that book? 

A. Yes. 
Q. Can you tell me without referring to your book 

the amount of that contract? 
A. The amount of the contract? 
Q. Ye. 20 
A. 550. 
Q. \ a there anything el e done there besides the 

\\Ork ancl material included in the contract by you? 
A. Why, after the building wa about completed they 

\\ ere bothered by water where the orchestra pit wa 
built. ancl in order-

Q. Jut tell \\ithout aying why it was done whether 
you did o . omething else. That is all now. 

A. Ye ; we lined the pit with galvanized iron. 
Q. 1\ncl how much did the materials and labor for 30 

that come to? Can you tell without your memorandum? A. 1 o. 
Q. You may consult your memorandum for that pur-

po-e, I think. 
A. The time lip i all that I have. 
Q. They are the originals, I uppose? 
A. Ye .ju ta they are handed in. 
Q. What does it how as to that? 
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1Ir. Hei ley-1 object, that the time-slip 
turned in by the men are not sufficient evidence 
of the performance of the work in order to 
enforce a mechanics' lien. There must be strict 
proof. 

The Court-Thi i not a mechanics· lien. 
Ir. Heisley-Pardon me, ir. The lien which 

we a ume mu t be a valid, legal and enforceable 
mechanics' lien. 

1 o The ourt-1 see the point, ye . 
Mr. Ivins-Has your Honor ruled UJX>n the 

que tion? hall we have it repeated? 
The Court-Ye , unle he know about tho-e, 

that he made tho e him elf and that he kno\,. 
the men did the work. 

Q. Do you know about that? 
A. I was there on the job. 
Q. All the time? 
~-4. Ye. 

20 Q. During all the time the men were working there? 
A. \Y orked all the morning to get ready for the 

evening performance, yes, sir. 
Q. During all the time this work was going on that 

we are talking about now, you were present yourself? 
A. Yes, ir. 
Q. And knew about it? 

Objected to a leading. 
Q. No,Y, l\Ir. Rugarber, can you tell me what the 

amount was for that work that you have ju t bee 1 

80 peaking about? 
A. Well, it is here on the slip. 
Q. Well, what is it? 
A. The night of May 29th, overtime-

The Court- o, he is peaking now about the 
amount. 

A. $14 or $15, omewhere along there, and here i 
the items. 

Q. I that all of it? 
A. That i all of the extra work, yes, sir. 
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The Court-The extra work was how much? 
Q. What did that extra work consist of that you are 

speaking of now, which you said amounted to $14 or 
$15? 

A. Lining the orchestra pit. 
Q. Lining the orchestra pit? 
A. Yes, sir. 
Q. Now was there other work done there besides 

that? 
A. Only overtime. 10 
Q. Well, what about that? I want the overtime as 

well a the undertime. 
A. Well, Mr. Potter wanted to know if we couldn't 

get ready-
The Court- ot what he wanted to know; 

\~·hat was done? 
A. Worked all night the night preceding Decoration 

Day. 
Q. How many men? 
A. Seven men. 
Q. And yourself? 
A. Yes, sir. 

By ~1r. Heisley: 
Q. Doing what? 
A. Putting on metal ceiling and side wall m the 

theatre. 

By Mr. Ivins : 
Q. Well, now, can you give me the amount? 
A. That amounted to $52.50. 

20 

Q. "ow that includes, does it not, all that you 
here? 

did BO 

A. Yes, sir. 
Q. Have you ever been paid for it? 
A. No, sir. 
Q. You hwe been in the business-I am not referring 

to the contract price now-were the other charges 
rea onable charges for what you did? 
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A. Yes, sir. 
Q. Who ordered you to do this work? 
A. Mr. Potter. 
Q. Whom did you originally charge for doing the 

work? 
A. I simply marked it "Potter, Criterion Theatre. '' 
Q. I ow do you know Dr. Coleman, Mr. Rugarber? 
A. Very well. 
Q. IIow long have you known him? 

1 O A. early ever since I have been in Asbury Park. 

By the Court: 
Q. \Vhat was this contract for, Mr. Rugarber ? 
A. Metal ceiling and side wall roofing. 
Q. At the Criterion Theatre? 
A. Yes, sir. 

By Mr. Ivins: 
Q. Do you remember meeting Dr. Coleman in July, 

20 sometime last year? 
A. Yes, sir. 
Q. \Vhere did you meet him, Mr. Rugarber? 
A. In the Elks. 
Q. And where is the Elks? 
A. On Mattison avenue, Asbury Park. 
Q. In the daytime or the evening? 
A. I think it was one noon I happened to go up there. 

I think possibly on Saturday, Friday or Saturday , ju t 
about noon, I went up there and the doctor was up there. 

80 Q. Did you have any conversation with him? 
A. Yes, sir. 
Q. What about, Mr. Rugarber? 
A. Why, the question of the Criterion Theatre came 

up in some manner. 
Q. Well, was it about your claim? 
A. \Vell, my claim eventually came into it. 
Q. Tell us about that conversation. 

Mr. Heisle,Y-I object. As I understand, thi: 
was when, Mr. Rugarber? 
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The Witne s,-The 10th or nth day of July, 

·omewhere along there. 
Mr. Heisley-I object, your Honor because 

the complaint i predicated upon a written in-
·trument, whereby it i said that Dr. Coleman 
a - urned the payment of bills of this character, 
of thi bill. If that is so, the cause of action 
depend entirely upon that agreement. If the 
doctor did assume the payment of this bill in 
the manner and theory set out in the suit, he 10 
i liable, no matter what he aid either for or 
again t it. If he did not assume it, if he was 
not legally bound to pay a bill of this character 
of thi bill, it makes no difference what con-
truction the doctor put upon it. If he thought 

he ,Ya liable in the ignorance of law, when as 
a matter of law he was not liable under the 
agreement, the expression of his opinion did 
not make him liable, the work having all been 
done, and eYen if he made a promise to pay 20 
after the work had all been done, never having 
been bound before to pay it, if he made a prom-
i e a consideration for the promise would be 
entirely lacking. So, therefore, I submit that 
in no aspect of the case can this evidence be 
relevant. It may be exceeding prejudicial to 
the doctor, and I submit that inasmuch as they 
ue upon the agreement, the right of the plain-

tiff to maintain thi action must be determined 
ab olutely by the legal effect to be given the 30 
agreement. 

Objection overruled. 
Q. Tell u about that conversation. 
A. Why, the doctor stated-

tlr. Hei ley~If your Honor please, 1t 1s un-
der tood without my repeating my objection 
that this i - taken subject to my objection? 

The Court-Oh, yes. 
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A. --That he thought it was pretty mart, but he 
thought Potter had lipped one over on him. I a ked 
him in what way and he ay , "I made a damned fool 
of my elf igning that paper.·· I ay , "How i that?" 
,md he ay , "It make me re pon ible for your bill and 
everybody el e' that i not paid.'' I says, "I am dam-
ned glad to hear it, Doctor." 

Q. \Vhat more was said then at that time about 
pro ecuting your bill or anything? 

10 A . .... Tothing more at that time. ome few day -

10 

30 

oh, po ibly a week or o after-he a keel me not to 

clo anything of that kind, and I told him no, I wa:n't 
worrying about Potter any more. 

Cro s-examination, by Mr. Hei ley: 
Q. \Vhen was this conver ation, Mr. Rugarber? 
A. It wa on a Saturday, ten or eleven o'clock, ome-

where along there. 
Q. In the afternoon or evening? 
A. About the noon hour. 
Q. And where wa this conver ation had, at what 

place? 
A. t the Elks' clubroom. 
Q. How did you and the doctor happen to meet there 

at noon? 
A. \Vell, it is a common occurrence. 
Q. Go there to get a drink? 
A. Ye, sir. 
Q. Diel you have everal while you ,Yere there? 
A. Oh, no. 
Q. Why, Elk drink quite a good deal, don't they? 
A. Who? 
Q. Elk drink quite a good deal, don't they? 
A. Vv ell, o do Germans that are not Elk . 
Q. re you a German ? 
A. Yes, sir. 
Q. And you are also an Elk? 
A. Yes, sir. 
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Q. Then you have the combined ability of a German 
and an Elk to drink? 

.. . Right. 
Q. H ow many drink did you have there that noon? 
.. One or two, po ibly. 
Q. \ Vhat do you mean, one or two or one or two 

dozen? 
.. • To, I am not built fo1~ that. 
Q. W ell, did you get pretty well trimmed up? 
A . • To, ir ; I didn't have time. 10 
Q. Couldn't tay long enough, eh? 
A. 1 To. 

Q. \\ ho heard thi conver ation? 
1. Wh o ? 

Q. Th at i what I a ked you. 
A . • • o one but the doctor and I. 
Q. Ju ~t you and the doctor? 
A. Ye. 
Q . • row, thi lining of the pit, where 1s this pit? 
A. In front of the tage. 
Q. Down ,, here the eats are? 20 
A. Down where the orche tra eats are. 
Q. Or ,vhere the musicians sit? 
A. \ e. 
Q. That would be the space, fr. Rugarber, between 

the ~tacre and the place where the patron it. where 
the guest it? 

A. Bet\, een the tage and the first row of seats. 
Q. That ,, a lower than the floor on which the 

patr n were located, I uppo e? 
A. Ye. 
Q. \n cl you put gah-anized iron on that? 
A. Ye . 
Q \\ hat did you do that for? 
A o that the musicians would not have to wear 

boot . 
Q. The galvanized iron took the place of boots. eh, 
that the idea? 

3 RUG 

30 
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A . ... o. the pit wa lower and there wa water there, 
and formed a pan of gakanizecl iron. 

Q. Then you didn't clo it on account of the boot-, 
you did on account of there being water there? 

A. That i the idea, to keep the water out. 
Q. You didn't build the pit? 
A. o, ir. 
Q. You imply repaired the pit· is that right? 
A. To, ir; no repairincr to it; it wa a new job. 

10 Q. Well, all you did, the pit was completed and it 
leaked: i that the idea? 

A. \Vater came in; ye , ir. 
Q. nd fr. Potter employed you to repair the leak, 

is that it, by puttincr galvanized iron in there? 
A. Form a metal pan to keep the water out. 
Q. \Vell, I ay that was not in your original contract? 
A. o, ir; it wa extra work. 
Q. It was extra work, but it wa in the nature of a 

repair; that i to ay, you were repairing the leak o 

20 that the water would not come into the pit; isn't that 
right? 

A. It wa to prevent the water from coming into the 
pit; ye , sir. 

Q . ... ow, ... 1r. Rugarber, have you te tified when thi: 
work wa done? 

A. Have I te tified when it wa done? 
Q. Ye. 
A. \ by, the work wa going on up until the nicrht 

of fay 29th and the morning of May 30th. 
80 Q. When wa the la t work done? 

A. v ell, that I can' t ay. Sometime the fir t or 
second week in June. \ e had a lot of fini hing up to 
<lo on the out ide. We did the in ide first , to make way 
for the performance. 

Q. nd were you on the work much your elf? 
A. Ye , sir. 
Q. How much of the time? 
A. How much of the time? 
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Q. Yes. 
1. Well, I mi eel very few days. 

Q. Who kept the time of the men? 
A . I. 
Q. How did you keep it? 

. \\ hy, I had no time to keep, with the e ~ception of 
th ne nio-ht o\'ertime. l> cau ·c the rest of it "• a done 
.;ta lump um. 

Q. tl he re t of it \\ a cl ne at a lump um? 
\\ riting ? 

1. I crave Mr. Potter a slip. 
Q. A lip howino- what? 
A. What I would do the work for, 550. 
Q. J\ ncl furni h the material? 
A. Ye, ir. 
Q. \ml what wa · the \\'Ork you were to do? 

ot any 

. Well, a I tarted to ay, the theatre wa cut in 
i1alf and I matched the ld metal ide walls and metal 
ceilings and made one room of it. 

Q. It wa altered from a 75-foot long building to 125 20 
ft:et: i that right? 

. Ye , the new anclwich, as we called it, that we 
,et in there wa 5 r or 52 feet long. 

Q. \nd what el e \\ a there to be done in that altera-
ti n that was not included in your contract, what other 
kind of material? 

A. That wa not included in my contract? 
Q. Yes. 
A. \\ ell, I don't know . I did nothing el e. 
Q. But there were other mechanics who worked 30 

there? 
A. Oh, ye. 
Q. And \\ hat was the other kind of material used in 

thi alteration? I want to a-et an idea of the alteration. 
A. Lumber, brick , hollow tile, or cement block, 

rather. 
Q. Where wa that, on the floor? 
A. 1 ro, the ordinance committee of council made 
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them build a fifty-foot piece of wall adjoining the 
Davenport Inn of cement block. 

Q. row, the wall of the building wa of what, or the 
ceiling? \Va it of clapboards? 

A. On the in ide? 
Q. On the out ide. 
A. On the out ide "a of cement block on one i<le, 

and a brick wall adjoining the party wall on the other 
ide. 

10 Q. nd there were no end to thi work that you 
were doing; I mean to ay that it was simply cuttino-
the building in two and moYing the two end a,Yay 
from each other fifty feet and filling it up with two ·ide 
wall and floor and a roof; i that right? 

A. Yes, sir. 
Q. o pla tering in the building? 
A. No, sir. 
Q. You have ·ued l\Ir. Potter in thi uit? 
A. \Yell, I have ued both. 

10 Q. Have you taken judgment again t Mr. Potter? 
A. ot yet. 
Q. Why not? 
A. \\ ell, I felt that after Dr. Coleman's conver·ation 

that he would take care of it. 
Q. Did you ue the doctor before the conversation or 

after? 
A. After the conver at ion. 
Q. \Yell, if you thought the doctor would take care 

of it, ,vhy did you sue both of them then? 
30 A. \V ell, becau e the thing kept getting thicker and 

thicker all the time and I thought I had better do ome-
thing. 

Q. So your de ire in thi suit i not to o-et a judg-
ment again t Mr. Potter, but to have one again t Dr. 
Coleman alone; i that right? 

A. \Vell, I ,rnnt to get paid for my work, that i · all. 
I don't care who pays it. 

Q. Why haven't you taken judgment again t Potter 
if he has not filed a plea? 
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A. If he ha n't done what? 
Q. Filed a plea, if he ha not conte ted the judgment. 

\\ hy haven't you taken judgment against him? 
A. Becau e Dr. Coleman a urned the bill . 
Q. But you ued Potter a well as Coleman. 
A. \\'ell, my la\\'yer take care of that. 
Q. Don't you want a judgment again t ~Ir. Potter? 

The Court-There appears to have been no 
ervice on I\Ir. Potter. 

A Juror-Your Honor, can I ask a que tion? 10 
The Court-Ye . 

13y a Juror: 
Q. The overtime there, wa that a part of the work 

i11 the contract that you took to do, the overtime? Did 
you "ork on the contract that night? 

A . . o. i\Ir. Potter asked me if I couldn't get my 
men to "ork that night, and I told him I did not like to 
do that, becau e all overtime we have to pay double time 
for. 

Q. But it ,va the ame work that your contract was 
to do, wa n't it, that night? 

A. Ye ; but in tead of charging double time I as-
umecl one-half of the night and charged the other 

half. 

;\Ir. hins-If your Honor please, I feel that I hav~ 
e-tabli hed a prima f acie ca e. 

The Court-The plaintiff rests? 
1Ir. Ivins-Ye , sir. 
?\Ir. Hedey-If your Honor plea e, we move for a 

non-. uit upon everal grounds. First, that conceding 
the in trument of July 8th to be a binding contract upon 
Dr. Coleman to assume the payment of the e bill , the 
contract could not be enforced unless the plaintiff hows 
a performance by the other party of the conditions 
aO'reed to be perfom1ed by this other party in that 
a<rreement of July 8th. There i no presumption of 

20 

80 
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the law, I re pectfully ubmit, that pre ume that Pot-
tc.r performed the coyenant entered into by him on 
July 8th, and thi plaintiff may not hold the doctor 
liable unle he show performance of tho e condi-
tion , becau e they were the con ideration of the prom-
ise, of the assumption; my thought being that where 
a per on mal·es an agreement of a -umption pecified 
in the ao-reement ,Yhere it is evident that the con idera-
tion of the ao-reem nt and the a umption i the doing 

10 of certain thing ' by the other party to the agreement, 
that if tho 'e thing are not clone there i a failure of 
con ideration, ancl if there i a failure of con iclera-
tion the party to the agreement cannot enforce it, 
uor can any one claiming under it have any o-reater rio-ht 
than the party t the agreement, 

:My econcl a-round i that the bill a urned to be paid 
by the doctor, if they were a sum eel at all, ,vere all valid, 
leo-al and enforceable mechanics' liens, e,·iclently re-
icrrino- to liens created by the tatute of • Te\\ Jer·ey; 

20 and that, therefore, in order to ju tify a recovery by 
the plaintiff RLwarber, he mu t how that all requi ite· 
of a mechanic ' lien exi t and that the claim i - uch a 
claim that it could be enforced. There i nothincr in 
thi ca e bowing that at the time of the alleged a ump-
tion there wa any lienable e tate in Potter in thi , land. 
He mu t have ome e tate or some intere t in the land 
'"hich may be attached or to which may attach a me-
chanic ' lien. 

The Court-He ha a lea ehold intere t. The lea e 
SO i~ in evidence. 

1Ir. Heisley-There is no evidence that that lea:e-
holcl intere t wa in force or in effect. It eenr to me 
they are obliged to how not imply that a lea.e had 
been made, but it wa till continuing and wa in effect; 
because if thi tenant had violated hi lease in any way. 
~ivino- the landlord the right to re-enter. there w;i 

no e tate in the tenant which could be enforced by a 

mechanics' lien. 
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Th Court~\\'ell, <lon't you think that the ao-reement 
f July th, \\hich ,,a e.·ecutecl after the performance 
f thi work, wa an acknO\dedgment by b th parties 
f the continuance of the lea ehold intere t of the de-

fendant? 
r. Hedey- To, ir; I don't. I don't think that i 

th Ierral effect f it. I think the lea-al effect of the 
agreement ,, a merely that whate,·er Yalicl, 1 o-al and 
enforceable mechanic.' liens there mio-ht be, if there 
"ere ·uch, houkl be a urned by the doctor. These 1 O 
bill~ were not enumerated, they were not pecifi.ed; it 
\\ a a grab-bao- performance. If there \\ ere any such 
en for cable lien the doctor wa to a. ume them, but 
I do n t think there wa any aclmi ion that there were 
cnforc able lien . and there wa certainly no admi sion 
that thi man, thi plaintiff. had an enforceable lien. 

~Iy further point i. that this agreement of a ump-
tion wa made under ea!, and it ha been e.·pre sly 
held that the statute which i found in 1898. and which 
read. a. follow: (page 4 I) : "It shall be lawful for 20 
any pcr~on or per 'Ons for who e benefit any contract 
may ha \'e been made or may hereafter be made, and 
, hethcr uch contract b under seal or not, to main-

tain an action thereon in his, its or their own name, 
and to u e the ,.ame by way of and a. a matter of 
clef en,c to any action in hi , it or their o,, n name at 
la,, or in equity. not\, ith tancling the con. icleration of 
u h contract clicl not move from uch per. on or per-
n ," doe: not control thi ca e. becau e that act was 

repealed in 1904. on page 251; and it put the ca e 80 
back to the old common law principle that uch con-
tract can only be en forced when they are under seal. 
. nd a an authority up n that point I ref er your Honor 
to the ca~e of St::lcs v. Long Company, 38 Vroom 413, 
where that di. tinction i. e ·pre. sly laid clo,Yn and made, 
name!_, that up n a ealecl in trument the third party 
up ed to I e benefited may not bring a uit at the 

c mmon law. but a third party may only ue \ hen the 
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prorni e for hi benefit ha been manifested by an 
npn ealecl instrument. It is one of the common-law 
principle . 

I al o move to non-suit him upon the ground that 
tven if thi last point is overruled-but I do not re-
linqui h it, becau e I think that i the law of the land 
tc-day on account of thi repealer-

The Court-How was it repealed, specifically? 
l\Ir. Rei ley- pecifically; ye , sir; by reference to 

10 the act itself. 
The Court-Not by implication. 
~1r. Hei ley- rot by implication; no, sir. 
I move to non uit him upon the ground that if the 

court \Vas inclined to think that a person benefited by a 
contract may recover regarclle s of whether the contract 
is a ealed instrument or unsealed, that by the plain 
reading of his contract it does not appear that the con-
tract of a sumption, agreement of assumption, wa 
made for the benefit of Rugarber. My point is that 

20 Lhe only rational construction to be placed upon this 
agreement of assumption is that the person to be bene-
fited by it is Potter and not Rugarber. 

(Mr. Heisley continues argument. Mr. Ivin 
replies.) 

The Court-Justice Swayze, in the ca e of Styles \', 
Long, very correctly ay that where in any particular 
case a right of action in favor of a third person exi t· 
it is a que tion of difficulty; and he further add~ ttpon 
it, "The cases are hard to reconcile upon general prin-

30 c.iple : the general principle being that stated in the 
statute, because this contract, being under seal, would 
not be enforceable by a third person except for the 
statute of 1903; and that statute pecifically providinu, 
as, indeed, it was the rule under the common law, that 
;:i third person could not maintain such action, mu t be 
::i. person for whose benefit the contract was made." 

ow, Justice Swayze says in the case of St31lcs v 
Long, "It is not sufficient that the party_be merely bene-
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fitcd by the performance of the contract, but that in 
order that one not a party to the contract can maintain 
~111 action thereon, it must appear that the contract was 
made for him." 

There i , in this case, a contract of leasing, made on 
:ifay 10, 1912, and the contract in question is made on 
the. th of July, 1912, and provides: "that in considera-
tion f Coleman assuming all legal, enforceable and 
, alicl mechanics' liens for labor and material used in 
the addition or alteration of said theatre building," Pot- 10 
tu ao-ree to do certain things. In reading this agree-
ment it appear that by the assumption of these debts 
Potter is relieved from the further payment of rent. 
It appear that Dr. Coleman, the defendant, is to re-
ceive all the moneys, handle all the moneys and receipts, 
rnd that he is to disburse them, the contract saying that 
the fir t receipts are to go to the running of the theatre 
and that the next receipts are to go for the payment 
of certain ,ground rent for the ground upon which the 20 
building is erected, and which are Dr. Coleman's obliga-
tion . And by a very careful reading of the opinion 
and by a reference to such cases as I ha.ve been able to 
c.-amine during the progress of this case, I am unable 
t amid the conclusion that this agreement was made 
for the benefit of the parties to it, Mr. Potter and Dr. 
Coleman. The fact that incidentally the plaintiff in this 
ca ·e may have been benefited by its performance is 
not alone sufficient to entitle him to maintain this action. 
In thi connection I have not lost sight of the effect of 80 the ca e to which the plaintiff's , attorney has referred 
me, Joslin v. New Jersey Car Spring Company, in 
which, upon an assignment of a sale of the business and 
a""et of Fields and King to the defendant, the defend-
ant ao-reed to assume all liabilities of Fields and King, 
and among those liabilities was a debt due to Joslin, 
the plaintiff, for salary as factory foreman. But it 
;,ppeaL by a careful reading of that case that Joslin 
\\'a really a party to that transaction; that he was one 

4 RUG 
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of the director , and a one of the director· he took 
1Jart in the negotiation . In other word , a wa ·tated 
at the bottom of page 44-, "the plaintiff had knowled(Ye 
and gave a ent at the time to thi arrangement, for 
he was pre ent and acted upon it a one of the director 
e,f the company. He a sented to the tran fer of tl10·e 
liabilitie over from Field and King and took them 
a hi debtors." 

I cannot see that the statement made some time after 
10 the making of this contract by Dr. Coleman to 11r. Pu-

garber alters the situation, but that after all we are leit 
to the contract itself to determine whether or not thi i~ 
such a contract as wa made as not only incidentally it 
benefit the plaintiff, but as was made for his benefit. 
My view i that it was not, and holding that view I mu t 
grant the motion of the defense and grant the non uit 
a8ked for. 

20 

The other questions raised by Judge Heisley are not 
necessarily decided. 

The Court-] ustice Swayze, in the case of StJles v. 
Long, 41 Vroom, 301, very correctly ays that ''\Yhether 
in any particular case a right of action in favor of a 
third per on exists i a question of difficulty." Thi· 
contract, being under seal, would not be enforceable l>: 
a third person except for the statute of 1903; that 
statute specifically providing,' as indeed it wa the rule 
under the decided cases in this State with reference to 
contract not under seal, that a third person could not 

30 maintain uch action, unless it be a person for who~e 
benefit the contract was made. 

ow Ju tice Swayze says in the case of St_,lcs ,. 
Long, that it i not enough that the party may 1x: bene-
fited by the performance of the contract, but that in 
order that one not a party to the contract can maintain 
an action thereon, it mu t appear that the contract wa· 
made for him. 

There is in this ca e a contract of leasing-, made on 
May 10th, 1912, and the contract in question i made 
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fitecl by the performance of the contract, but that in 
order that one not a party to the contract can maintain 
•1n action thereon, it must appear that the contract was 
made for him." 

There i , in this case, a contract of leasing, made on 
~lay 10, 1912, and the contract in question is made on 
the th of July, 1912, and provides: "that in considera-
tion of Coleman a urning all legal, enforceable and 
, alicl mechanic · lien for labor and material used in 
the addition or alteration of said theatre building," Pot- 10 
ttr acrrees to do certain things. In reading this agree-
ment it appears that by the assumption of these debts 
Potter i relieved from the further payment of rent. 
Jt appears that Dr. Coleman, the defendant, is to re-
ceh·e all the money , handle all the moneys and receipts, 
and that he is to di bur e them, the contract saying that 
the first receipts are to go to the running of the theatre 
and that the next receipts are to go for the payment 
of certain ,ground rent for the ground upon which the 20 
building i erected, and which are Dr. Coleman's obliga-
tion . And by a very careful reading of the opinion 
and bv a reference to such case as I have been able to 
c. ·amine during the progress of this case, I am unable 
tu avoid the conclusion that this agreement was made 
for the benefit of the parties to it, Mr. Potter and Dr. 
Coleman. The fact that incidentally the plaintiff in this 
ca e may have been benefited by its performance is 
not alone ufficient to entitle him to maintain this action. 
1n thi connection I have not lost sight of the effect of 
the case to which the plaintiff's attorney has referred 
rne, Joslin v. New Jersey Car Spring Company, in 
which, upon an assignment of a sale of the business and 
a ~eL of Fields and King to the defendant, the defend-
2nt agreed to assume all liabilities of Fields and King, 
and among those liabilities was a debt due to Joslin, 
the plaintiff, for salary as factory foreman. But it 
appear by a careful reading of that case that Joslin 
wa really a party to that transaction; that he was one 

4 RUG 

80 
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of the director , and a one of the directors he took 
part in the negotiation . In other words, a wa stated 
at the bottom of page 44, "the plaintiff had knowledo-e 
and gave as ent at the time to this arrangement, for 
he was present and acted upon it a one of the director' 
e,f the company. He as ented to the transfer of those 
liabilitie over from Fields and King and took them 
as his debtors." 

I cannot see that the statement made some time after 
10 the making of this contract by Dr. Coleman to Mr. Ru-

garber alter the situation, but that after all we are left 
to the contract itself to determine whether or not this i: 
such a contract as wa made a not only incidentally it 
benefit the plaintiff, but as was made for his benefit. 
l\Iy Yiew i that it was not, and holding that view I mu' t 
grant the motion of the defense and grant the nonsuit 
asked for. 

20 

The other questions raised by Judge Heisley are not 
necessarily decided. 

The Court-Justice Swayze, in the case of St} 1les v. 
Long, 4I Vroom, JOI, very correctly says that "\Vhether 
in any particular case a right of action in favor of a 
third person exists i a question of difficulty." Thi 
contract, being under seal, ·would not be enforceable by 
a third per on except for the statute of 1903; that 
tatute specifically providing, as indeed it wa the rule 

under the decided cases in this State with reference to 
contracts not under seal, that a third person could not 

30 maintain such action, unles it be a person for whose 
benefit the contract was made. 

Now Ju tice Swayze says in the ca e of Styles " 
Long, that it is not enough that the party may be bene-
fited by the performance of the contract, but that in 
order that one not a party to the contract can maintain 
an action thereon, it must appear that the contract \\'a 
made for him. 

There is in this case a contract of lea ing, made on 
May 10th, 1912, and the contract in question i ' made 
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on the th oi July, 1912, and provide : "that in con-
j leration oi Coleman a urning all legal, enforceable 

and \ ali<l mechanic,' lien for labor and material used 
in the addition or alteration of aid theatre building," 
Potter ;_ic,rces to do certain thing . In reading thi 
aD-recme11t it appear that by the a ·umption of the e 
<lebt Potter i, relie\·ed from the further payment of 
r nt. It appear that Dr. Coleman, the defendant, i to 
recei\'e all the money , handle all the moneys an<l 
receipt from the theatre, and that he ic:: to di bur e 10 
them, the contract aying that the first receipts are to 
go to the running of the theatre and that the next 
receipt arc to go for the payment of certain ground 
rent for the ground upon which the building is erected, 
and which are Dr. Coleman' obligation . And by a 
\ ry careful reading of the opinion above referred to, 
and by a reference to uch ca es a I have been able to 
e.·amine during the progre s of thi ca e, I am unable 
to a\'Oicl the conclusion that thi agreement was made 
for the benefit of the parties to it, Ir. Potter and Dr. 20 
Coleman. The fact that incidentally the plaintiff in this 
ca e may have been benefited by it performance i not 
alone ufficient to entitle him to maintain this action. 
In thi connection I have not lost sight of the effect 
of the ca,e to which the plaintiff attorney has referred 
me. Josli11 v . . New Jersey Car Spring Compa11y, in 
which, upon an assignment or a ale of the bu ines and 
a ,et: of Field, and King to the defendant, the defend-
ant agreed to as ume all liabilitie of Fields and Kina-, 
an l among those liabilities was a debt due to Jo lin, 30 
the plaintiff, for alary as factory foreman. But it 
appear by a careful reading of that ca e that Jo lin 
wa really a party to that transaction; that he was one 
of the directors, and as one of the directors he took 
part in the neg-otiations. In other words, a was stated 
at the bottom of page 44, "the plaintiff had knowledge 
and gave as ent at the time to this arrang·ement, for he 
Wet! pre ent and acted upon it a one of the directors of 
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the company. He a sented to the transfer of tho e 
liabilitie over from Fields and Ying and took them a: 
hi debtor ." 

I cannot ee that the tatement made some time after 
the making of thi contract by Dr. Coleman to }IIr. 
Rugarber alter the ituation, but that after all we are 
left to the contract it elf to cletem1ine whether or no 
thi i uch a contract a not only incidentally benefi 
the plaintiff, but a \Ya made for his benefit. ~Iy view 

10 i that it wa not, and holding that view I mu t g-rant 
the motion of the defen e and grant the non uit a ked 
for. 

The other que tion raised by Judge Hei ley are not 
nece sarily decided. 
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EXHIBIT P. 1. 

Tms AGREEME rT, made the tenth day of May, me-
teen Hundred and Twelve, 

Between Frederick F. Coleman, of the City of Asbury 
J ark. Tew J er ey, party of the fir t part, and Robert E. 
Erwin, .Manager, of the City of Tew York, New York, 
party of the econd part. 

1VitJ1cssctlz, that the aid party of the fir t part has 
let and rented to the party of the second part and the 
aid party of the econd part has hereby hired and 10 

taken from the said party of the first part, 
All that certain building ituate on the west side of 

Occat; yenue, between First and Second Avenues, in 
the City of sbury Park, New Jersey, and known as the 
Criterion Theatre, together with the land on which the 
"ame i erected, the same being fifty feet in width on 
Ocean A ,·e1me, and extending in depth one hundred and 
fifty feet, together with the furniture contained therein, 
a per invento ry attached, for the term of one Sea on 20 
beginning the tenth day of May, Nineteen Hundred and 
1\, elve, and ending October fifteenth in the ame year, 
at the rental of thirty-five hundred dollars, payable as 
folio\\ s: 

500. on signing this lease. 
500. June 1, 1912. 

500. June 15, 1912. 
500. July I, 1912. 

500. July 15, 1912. 

500. August 1, 1912. 80 
500. August 15, 1912. 

And it is further agreed that the said party of the 
~econd part shall have the option of extending this 
lea e for a further term of three years at the yearly 
rental of thirty-eight hundred dollars, payable as 
follows: 
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$1000. January r , m each and every year. 
$700. June r, " " " " " 
$700. July r, " " " " " 
$70. July r 5, " " " " " 

$700. August r, " " " " " 
Provided , however, that in case the said par ty of the 

second part shall desire to exercise said option of re-
newal, he shall on or before October r 5, 19 12, notify 
the said party of the first part in writing of hi de·ire 

10 to exercise said option as aforesaid, and should the aid 
lessor obtain a further option on said leased ground 
the said lessee shall have the right to a further lea e a 
last above stated, plus the increased cost , if any, of the 
said leased lot. 

Said lessee agrees to install one hundred chairs which 
are the property of the said lessor. 

And it is further agreed that said premises are lea ed 
subject to all and singular the covenants , condit ions and 
restrictions contained in a deed for said premises from 

20 James A. Bradley and wife to one John L. Schneider, 
dated September 8, 1874, and recorded in the Mon-
mouth County Clerk's Office in Book 264 of Deeds, on 
pages 3 68 &c. 

Amd it is agreed that said premises shall not be 
occupied for any purpose excepting for high clas 
amusements. 

And it is also agreed that the said party of the 
second part will not do or suffer to be done in or upon 
the said premises any act or thing which shall or may 

30 be a nuisance, annoyance or damage to the Hotel ad-
joining on the north of said leased premises or her 
tenants, and that he will not permit any barking or 
soliciting of business in front of said premises, nor any 
place or play any phonograph in or about the front of 
said premises so that the same may be heard on the 
sidewalk adjoining same. 

And it is further agreed that the said party of the 
second part shall use and occupy said premises so a to 
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conform to any ordinances that are now in force or may 
hereafter be adopted by the City of Asbury Park. 

And the aid party of the second part agrees to 
promptly pay when due all charges against premises for 
water and light. 

The party of the second part has the privilege of 
increa ing the ize of building to the full size of lot, 
but hall not make it any higher, also has the privilege 
of moving back the stage, and is to supply any additional 
chair·, aid improvements to remain the property of the 10 
party of the first part at expiration of lease . 

. \nd it is further agreed that the said party of the 
fir't part . hall have the privilege of entering said 
premi e.' at any time during the above term for the 
purpo:e of inspecting said premises or for making any 
repair to the same, or for the purpose of making a 
di tre for rent in case there should be default in any 
of the foregoing payments. 

And it is agreed that if any rent shall be due and 
unpaid or if default shall be made in any of the 
coyenants herein contained, then it shall be lawful for 
the ~aid party of the first part to re-enter the said 20 
premi e by force or otherwise, and remove all persons 
therefrom. 

\nd at the expiration of the said term, or the tem1ina-
tion of this lea e, the said party of the second part will 
quit and surrender the premises hereby mentioned, in 
a: rroocl a state and condition as reasonable use and wear 
thereof hall permit, damages by the elements excepted. 

And the said party of the first part covenants that 
the said party of the second part on paying the said 
rent and performing the covenants aforesaid, shall and 80 
may peaceably and quietly have, hold and enjoy the said 
demi ·eel premises for the term aforesaid. 

F. F. COLEMAN, 
ROBERT E. IRwrn, M'g'r. 

\V. P. HERMAN, Witness as to all. 
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In con ideration of One Dollar the receipt of which 
is hereby ackno\\'ledgecl I hereby a sign thi lea e to 
ELLIS G. POTTER, of .1 ew York. 

ROBERT E. lRwI , M' g'r. 

I consent to the abo\'e assignment. 
F. F. COLE:\!A. T. 

\V. P. SHERMA , Witness as to all. 

EXHIBIT P. 2 . 

i\GREEMF T made this eighth clay of Jul y, ... ·ineteen 
10 Hundred and Twelve, between F. F. Colema n oi the 

City of bury Park, in the County of Monm outh and 
State of ew Jersey, party of the first part, and Elli· 
G. Potter, of the City of ew York , Count y of • ·ew 
York and State of Tew York , party of the econcl part. 

It is agreed bet,Yeen the parties heret o that , aid 
Potter will pay forthwith to the said F. F. Coleman 
the in tallment of Fi-ve Hundred Dollar clue July 
fir t, Tineteen Hundred and Twel\'e, for the Criterion 
Theatre building in the City of Asbury Par k a men-
tioned in the lea e between the partie heret o. 

In con ideration of said Coleman a urning all legal, 
20 enforceable and mechanics' liens for labor and materiaL 

u eel in the addition or alteration of the aid theatr 
building now exi ting, the aid Elli G. Pott er arrree- a 
follo,, s : First, the said Potter agree s to continue run 
and operate the said Criterion Theatre fr om thi · elate 
and all the receipts therefrom are to be applied in th 
fir t instance to the actual expense of running said 
theatre, but thi is not to include any compensation to 
the aid Ellis G. Potter who is to gi\'e hi service gratu· 
during the year ineteen Hundred and T welve, a-. a 

80 consideration for the making of this agree ment. 11 
receipts above actual operating expen es are to be 
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applied pro rata to the payment of the afore aicl men-
tioned lien· and for all ground rent. The ground rent 
comprehended by thi agreement are the payments due 
to l!lilan Ro . of One Thou and Dollars and to ::\Irs. 
Wable of Fi\-e Hundred Dollars, and these two item 
in addition to the payment of Five Hundred Dollars 
due under said lea e July first, ineteen Hundred and 
T" eh e, are to be fir tly paid, and including all the 
rent uncler aid lease for the year Nineteen Hundred 
and '1\vch e due from the said Potter to the aid Cole- 10 
man. Should there be any deficiency in the payments 
of the rent for the year Nineteen Hundred and Twelve 
a, above et forth, aid deficiency will be a sum eel by 
the aid Potter and paid by him to said Coleman in the 
year · ·ineteen Hundred and Thirteen under aid lease 
pro rata with the other payments of rent in said lease, 
provided said lea e is renewed and continued by said 
r ttcr. 

All paymen t herein specified that are to be paid as 
g-r Ull(l rent are to be considered as payments of rent 20 
due for the year Jineteen Hundred and Twelve under 
the e ·i ' ting lea e between the parties and are to be so 
applied. 

Said F. F. Coleman shall handle all moneys and 
receipt· from and including this elate for the balance of 
the year . ·ineteen Hundred and Twelve , and the ame 
hall be turned over to him nightly and shall be dis-

lmr:-,ecl by him according to this agreement. 
F. F. COLEMAN, [L. s.] 
E. F. PoTTER, [L. s.] 80 

\Yitne ' , 
C. E. COOK. 
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'I'he appeal in this case ehallcnges the judgment of nonsuit 
r 1 rniere d by the trial Judge at the :\lonmouth Circuit. 

'J1h, judgmt>nt of nonsuit is predicated exclu ively upon 
th, in ·11ftieiP11<.:y of the a 0 TPement to support the action based 
upon it. 

'I he 1 rial ,Jnd 0 ·l' heh! as a question of la\V that the plaintiff 
did not ha \'l' a snahle int.c>rest in the agrPem nt by reason of 
it I hra. ('ology and tPrnh. 

l'lain1iff \-; othrr re~uwns why the adion for nonsuit should 
pre, ail m•rp nPith(•r ·onsidt•r<'d nor <.kci<led by the trial Judge. 

'I ht~ only qu<•stion to ht' diseussed therefore is, whether the 
tl'i11l ,Jnd!.!'P t'JTl'<l in <·onstruing thP agreement to exclude the 
pl11intift' from maintaining an action at law tipon it for the re-
< \'C'l'? ot' his elaim. 

ThP agrPemPnt dis,·losps that one Ellis G. Potter wa. in 
po. ion of tlw <'riterion Theatre in Asbury Park urnler a 
lrn t> from t lw dPfrndant - tlw ownt>r; that as lessee Potter had 
madr t>.~tr11. i,·t• irnproHrnPnts to the thratre building by way of 
1 nlarg m 1 11t , alt<-rntious, de., that for reasons not mentioned 
in 11w agrPt' lllPnt Potter and Coleman concln<led to change the 
1 Plation hip of larnllord and tt>nant thrn rxisting between 
thl'm. 
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rrhey came to a mutual und rstanding and con ummat ed 
the new arrangement by the agreement in que tion. It i , of 
course, quite unimportant what the reasons were '";hich led up 
to the situation created by the agreement. 

The plaintiff had furnished labor and materials for the al-
teration and enlargement of the theatre building and had a 
lawful and enforeeable claim und ~r the Mechanics' Lien I,aw 
prior to the making of the agreement. 

The defendant had knowledge of plaintiff's claim, and 
kne,.,· that the claim was enforceable under the ~leehaui e. · 
Lien Law. Defendant knew that if the claim was enforc ed its 
enforcement would interfere with and perhaps terminat e the 
operation of the agreement. 

Potter did not exact that the claim should be paid before 
the agreement went into effect. The method of payment wa · a 
matter that concerned Coleman only. Potter wanted the claim 
taken care of and assnmerl by Coleman. Under the agreement 
Potter was relinqui . bing his control of and interest in th e pro-
ceeds from the operation of the theatre. No proceeds or 
profits thereafter, not :ven compensation for his service., would 
accrue to him under the agr ement. ·whether success or fail-
ure resulted from the agreement he marle sure that tlw ind(•ht-
f·dness incurred by him in respect to the improYemcnts to thP 
defendant's theatre building should be recognized ancl a ·snnwd 
by the defenrlant. 

Tt seems to ns 1 hat it was clearly the rntention of hoth 
Uoleman and Potter that Coleman, not Potter, should thereaf-
ter deal with the plaintiff and that in contemplation of tlw pal'-
ties to it the agr!:'c>me11t ""a'-l madr for the hrnefit of t lu' plain-
riff. 

This does not sPern to he a casr where Lhe plaintiff simpl~· 
might be incidentally brnefited by the performance of thr con-
tract. On the contrary, the assumption of the claim , ·as not 

made to depend upon the performancP of the agrePm rnt. hul 
was a leading inducement to the making of it. and beeame. we 
think, an irrevocable obligation of the def Pndant wh n the 
agreement went into effect. 

The situation here prec;ented would seem to come <lirectl~· 
within the scope of the Act of 1898 . The language is: "It ·ha1l 
be lawful for any person or persons for whose benefit ny 
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rontrn •t may be nu1.d<-', or may hereafter be made, and whether 
,aid cont ract be under seal or not, to maintain an action there-
on in hi:-,, it ' or their own name, etc.'' 

'1 hP trial ,Juclge held that the <lecision of the Supreme 
Court in Styles v. Long. 38 Vroom, 413, affirmed by this Court, 
-!l Yroom. :ml, applied to the present case and was dispository 
< i h question h<-'re invohed. ·we think that there js a wide 
•Ii ·tinetion hetw<'C'n Ht;vles v. Long, and the case at bar. In 
.'t:l, \". Long the action was in tort for damages arising from 
an all, g·t•tl \·iolation of duty in the performance of a contract 
w"ith a third party. lt wa::; held in Styles v. Long, that, "The 
'"C'IH'ral rule that one who is not a party to a contract cannot 
,naintain an a ·tion of tort in respect to the breach of a duty 
ari. ing solPly out of tlw contract, applies to stipulations impos-
;11g a contin now, obligation.'' It ,vas also held by this court in 
that t·ase that tlw right of the plaintiff could not be maintain-
ed upon th<' Act of 1898. for the reason that the Act prDvfrled 
< nly for aetions npon the contract, and gives no action in tort. 

It . c• •ms to ns that Styles v. Long simply decide:::: that one 
,vh I i..; not a party to a rontract cannot maintain an actiou of 
t rt in rP 1wrt of the breach of a rlnty arising solely out of the 
C'0ntrad. \Ye cannot see any Rimilarity between the case at 
I, r and StylP!-. y. Long. 

It is tht• settlrd law in this State that privity of contract is 
not rc>qnisitr in ortler to maintain the action, and that the con-
,i !Prat ion lll'P d 11ot move from the person for whom the con-
trnl't i.· 11uHlP. St~'les v. Long. irnpra. 

Th<• lt>arnN1 trial ,Tndge say:-:. that his constrnction and in-
terprdation of thr agrerment i-., that it was made for the bene-
fi of the partirs to it-Potter and Coleman. Our ·dew is that 
tlu• a:.-um ption <•ontract nnder discnssion if not macle for the 
hr1wfit of thP plaintiff would seem to be without purpose and 
i. Pfinitc ohjt•ct. It certainly was not made for the benefit 
of PnttPr. for hr surrendered all the interest he had in the 
}'r('mi:e . and did e,·rn more than that,-he obligated himself 
to rcndPr his sPnices to Coleman without compemmtion in con-
·ider, tinn of thr as~mmption of plaintiff's claim by Coleman. 
How ·an it he held that the agreement benefiterl Potter in any 
other way than the payment of plaintiff's claim by Coleman? 
.\ml it is rlt>ar that whatever benefit Coleman might derive 
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from the agreement was suborclinated to the payment of plain-
tiff's claim. 

Potter had a valid interest in the properLy to surrender to 
Coleman, and this consideration which so passed to Coleman 
supported his promise to pay plaintiff's claim and raised a 
privity betwen Coleman and plaintiff. Collier v. DeBrigard, 
51 Vroom, 94. rrhere was a special, substantial consideration 
moving to the defendant as the inducing cause of his promise. 

We have been unable to find any authority for the propo-
sition that a third party is without remedy to enforce a con-
tract made for his benefit unless he was present at the making 
of the contract and consentecl thereto. The learned trial J utlge 
seems to hold that Joslyn v. Car Spring Company, 7 Vroom Hl. 
does not apply to the case at bar for the reason that '' Joslin 
was really a party to that transaction; that he was one of the 
directors, and as one of the directors he took part in the nego-
tiations. In other vrnrds, as staterl at the bottom of page 4--l-, 
the plaintiff had knowledge and gave assent at the time to the 
arrangement, for he was present and acted upon it as one of the 
directors of the company. He assented to the transfer of tho. c 
liabilities over from Pields and King and took them as hi,, 
debtors.'' 

We think the learned trial jurlge misconceived the legal 
import of the language he quoted from Joslin v. Car Spring 
Company, by giving to it the effect of settling the law in New 
Jersey that a person for whose benefit a contract is made can-
not maintain an action upon the contract unless he was present 
v.rlrnn the contract was made and assented thereto. 

Our view is that the present case is somewhat analagotts 
with Joslin v. Car Spring Company, Collier v. DeBrigard, and 
1 hat line of cases. In those cases assumption of claims of third 
persons by contract in writing to which said third persow~ 
were not parties vvas enforced by actions at law npon i he con-
tracts. 

,Ye certainly agree with anrl fully appreciate Jn, tiee 
Swayze 's remarks in Styles v. Long that '' vYhether in any pa1·-
tjcular case a right of action in favor of third persons exists is 
a qurstion of difficulty, upon which the cases are hard to 
reconrile upon general principles.'' 

In eYery case, nevertheless, the intention of the partie. to 
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the agreement must be ascertained, if possible, and giYen ef -
£ ct. \Yhen there is doubt as to the intention of the partirs to 
the agreement, the question of intention. we think. . hould be 
ubmit t ed to the jury. 

In th e case at bar ~ome light is thrown upon the under-
tan<ling of oleman aH to the effect of the agr eement in rr-

lation to th e plaintiff. Th e t estimony " 'e r efer to is on page 16 
of the ca e. Bnt the trial ,Judg e held that any expr essions of 
the part ie to th e agr<:'<:'ment aft<:'r it ·was made could not be 
givrn consid eration . 

.As befor e obsen ·ed we haYr not att empt ed to discn . s any 
other question raised h? n.efendants ' counsel. Whether the 
~ncl rment of nonsuit is jn . tifiahle on oth er grounds and sus-
tainable for an~' oth er reason is not fatal to th e defendants' 
right of act ion. ~Iistakes made in th e pr e. entation of p]aintiff 's 
ca. e are reme diable by another trial. Th e all important ques-
tion L as t o th e right of the plaintiff to maintain an action 
upon the a{J'r eement. 

Plaint iff app eal. to this court to settl e the question of his 
right. in that r egard. 

Respectfully submitted, 
DPRAND, IVLTS & CARTON. 

Counsel for Plaintiff-Appellant. 
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Brief for Defendant Coleman. 
'I hi: .·uit was \11·ougl1t hy thP pl,lin1i1T vlaillliug 1o 

lw tlw lH'llt>ficia1·y 1·pfpnp<l to, in a "Titl<'ll ag1·t•P111e11t 
hPt" C' •n t Ill· t m, dl'frllllll n1 s, in wli ich ( 'ol(•11wu as-
mm•d t lll' pay11H•11t of a hill \Yh i<·h t lH• dl'f Prnlaut, 

J'ot IPI', O\\ Pd Huga 1·hp1·. 
'I'ht> al'ti 011 is p1·e<li<-at<._,<1 upon ~edion :!~ of tlw 

PtadkP .\1·t of rno:3, p.tg<' :;--1-1, 1·p;uli11g: ",\ny })el"-
' 1111 fo1· "hm-1• ht'll<'ti( a t·ont1·a<-1 is rnadt• * •x• ->:• may 
mai11tai11 an action th1•1·po11 ·Y.· •::• ~+" 

'Jhe plaiBt ilf was 110J1-s11itl'(l 011 the µyonll(l that lH' 
\\ a not t ]I(• "]H'I son frn· " ·lw:,.;p llt>ll<'tit 1 ht> 1·on t 1·act 
\\:I rnarl1•," ,111<1 \\'t' suh111it ihnt iht• n1ling of th<' c,md 
\\ ii ('Ol'l'l'C't. 

B11'01 <' 1·011:-;idp1•ing 1 lH• foc-t:-;, lPt u:-; v<rn:-;ide1· 1 lH' 
I:"'. 

'I ht• :tat nt<· .tllo\\'s .t 1H•1·so11 to 1·<'<•<ffPI· on a r·o11-
f1fl<'!, and n1:111if'Pstly 1lH'I'<' may hp only orn' 1·p1·on'1·y, 
l1•1·au.1• ,·1t" 11 th1• dpfp11(1:tnt ~~·lii:-;{ip:,; tht> l'<>11t1·nct, hP 
i di ·1· wrgP<I. ThP1·dm ·11, t hp 1w1·ti11P11t qm•1·y alway:-; 
11111. t I<', Hot who i:,; h<'nPtitP<l hy tht> coutrnd, lmt 
"F( )H "lw.-1• l11•11<'fit ,rn:-; t lip <·011t 1·ac-t ma<k" '! 

.\ 1·11Bt 1·ac1 111:iy !) ,, n1,l(]p fm· 111<· lH'm'iit of .. \., n n<1 
i111·i1lt1111ally l.1•11Ptit rn:rny oth,•1·~. hut ~\. is 1hP only 
0 11e \\ ho may ~Ill', ht•<·ans<' ii wa:-; 111a11<' fm· l1is 1H.'llPfi1. 
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~ee Ntyl<'s Y~. !AJllfJ f'o., :18 Y1·., -!1~, and 011 app(.>al, 
H Yl'., pag<• ;Wl, arnl ])HI·ti<-nl.uly pagp :rn:-i, Wh(•)'p 
the court :-;ays, "lt is not enough that the pl aintiff 
may he h<'nefite<l hy the pp1·formanee of thr <·ontral'I; 
he tan only maintain an adion wlwn the <·ontl'a<·t i.· 
made for hi111." ~<'<' ahio, <·ml('lrnling liIH'l--« f 1hat 
opinion. 

The q1w1-:tio11 to lH' nn~we1·<•<l, tlwrefo1·<•, i:-: FOH 
\Yho:-;p lH'llPtit ,Yas t lH' <·ont 1·nd llt>t WP<'ll Pot t Pr a nd 
'oleman 11w<lP"? \Y(' answpr, d<•m·Jy for Pott<'!'. 

By rrading the eopy of agrcpnwnt on pag<' of thP 
pl'intP<l ('a~·<·, we 1·<1a<lil.'· spe tliat thPl'<' was , n ont-
stan<ling l<1a~c> hrtw<'<'ll ( 'ol(,1rn1 n, :1:-: la rnll 01 d, and 
Potter, a~ le:-:s<:'e, arnl upon whieh Pot tPr hml ell'· 
fnnlt<•<l in ~l'YPrnl way:-;, ill(·ln<lh1g hi:-; faihm -' to pay 
.:·:;oo .July 11-:t; that \\·hih• in ])Of-;!-l('f-;~ion or < 'nlc>m,\11·. 
property, Pottrr ha<l lmilt upon it ; luHl fail Pd to pa_, 
tl1eRe hillR for matr1·ial arnl lahrn·, and 11rnl<11· thC' ,'pr-
<'nth ~(•dion of tlw )l<><·hanic•f-;' Li<1 11 L~rn·, Po ttt>r': <' ·• 
tatc a~ trnant, ,,·n~ liabl<' to 11H'('h,rni<·f-;· lip11:--. 

By thi~ agn•rment, ( 'ol<>nrnn nR:-:m1H•<l th <> pa, ·11H·11t 

of all "leg-al, pnfm'<'<'n hle an<l Ya li<l nw<·lta nir. · li<•ll:-
for labor and material." It will lw ohR<'l'Y<'<l t lint Coll·· 
nurn·:-: intr1 ·p:-:t in ilH• 1·c•,ll P:-:tatp \\·ns not in jPop:udy. 
lW('HllRC th<' Rtatnh' RayR 1hnt '"only th<> <'i--1.tt<' of thP 
tc>uant ('Onl<l lw lirnr<l ." 

\Ye I'PS] l<'df111Jy ~nhrnit that th<• followi ng :ll'l' «·011-

dndng 1'<:'asoni-:, to show that thi:-; ag1·P<'llll'llt "a~ 
m,ul<> for tlH' ltPnPfit of Pot i<·r, arnl not H11g-a1•1Jpi-, 

ht. Poi1<'1' wantP<l to ]H'('l·H'J·yp ,111(] <·0111inn(• his 
ln1:-:<>, and t lw fil•f-;t thing ltp <lops is to ,1µ:1·c to 11·1., 
('o]Pman the s,;;mo chw on tll<' ffrst of .July, '·a: 111('11· 

tim1e(l in the lpai-:r hriwPrn thP p:ntiPR tlH•J·('to." Thi. 
wa~ not :·:-mo :-:i111ply to g<'t ('ol('lllc11l to a:-:. UJIIP P 11t-

tp1•·s <lPht:-;, lrnt it \Yas a -payrnPnt of 1·,•11/ to conti11m• 
fop ]PaR<' arnl 1n·PRPI'Y<' Pottp1··~ ]pa:-:pl10l<l inter<•,·t. 

~rnl. < 'ol<>11rnn <li<l not ai-:s1111H' the 11r•rsrn1ol dl•ht~ 
of PottPr. On the rn11t1·m·y, lw aRs1111wd only :1ll'h 
<lPhtR of Pott<'1·'s, aR W<'l'<' '']pgal, pnfo1·<·<•,ll1l<1 nrnl nili ,I 
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llH't·hmii1·s· li<'ns," on Pottel''~ psfatC' 111 111<1 lr,u•whol<l 
pt· mi.·p~. Pot (<'I' ,Y,ls :111.·ious, arnl only 1·orn·rr1wd 
in h:wi ug hi~ lt>,tS<'l10l<1 int<'l'<'St p1·<>s<'l'YP<l, arnl thi~ 
c·onld 0111> ht• tl01H1 by hadng ('ol<'man 1>ay s11('h 
Inirn yhfrh, if left 11111>aicl1 irould c.rti11g11isl, Potter's 

iutrr sf. 
:{1•d. ~o anxion~ w,1s Pottp1· to haYr his ]pasp]10]d 

iutt'l'f'-'l pi P. p1·,·<'d, 1 h,1t hp agl'<'<'<l to 1·m1 and 01><•1·atP 
th theatre without any eomvem;atiou, p1·oyide<l i hat 
"all l'Pee ipt s m·t1 1· a('( na l OJH1 1·ati11g p,·1wns1•s, HI'(' to 
Ip applit• d JJl 'O mf(I to th<• paynH•nt of th<' afn1·pRaid 
11t·]l1i01l('d lit1 11s. and to nil g1·onrnl 1·c1 111." lu oth( 11· 
\\OJ'<L, only hy thP 1my11wnt of mP<·lwni('s· li<'lli-/. nrnl 
1·<•nt, c·o11ld Pottt•1•'s 1•st,1tr lH' JH'<'i'-<'l'YPtl. 

~- If tht•I'<' 1·p111ai1wd any snl'plns aft<'l" paying 
thl''l' liem , ,lll(l tlrP g1·011rnl 1·1•nt to )lilan Hoss and 
\ Ir .. \ral ilt •, t ltt•n th<• l,abrn1·<1 waR to apply on ,H·<·onut 
11f thl' 1r·11t f o, l!Jf.!. due ('oh ' 111r111. '·Hhnnld thp1·p l>P 
:tll) cl .. ffrit1 111·y in tl1<1 payrn<'llt of this l'<'nt, sai1l 1k-
ti1·it•111·y wil I li<' ,l~i-/.ll llW<l hy Pott <'I', a ml paid to ( 'o]('-
111a n ill rn 1:L" By thi~ p1·0111i:-;l' to ('o]('lll«lll, Pott('1· 
'Pl'lll'<'d t Ill' lu•111•tits of a l'01l1 irnwt ion of hiR lraf.:<', Hll(l 
p111 (~olt>lll,lll in a posit ion \\'hl'I'<' lw ('0111<1 not pnfor<·l' 
p:1ym •nt 1111til tlw foll cm ing Y<'Hl', ,·iz - rn1:1. 

:.111. If ,Illy of 11w abm ·1, ohjpds hall not hr<'n ('OY-
1•1•pd hy th is agJ'P<'lllPllt, Pottp1· wonl<l ltan• f01·feit0d 
Iii. p:fat(•, and /()sf !11<' I11011r' ,1; 1rl1id1 lie luul ('.rJJC'11<lrd 
i11 the li11ilrli11y 1111011 it. Ea<·h of tlw~<' (·m1<litio11R p1·0-
tl'l'l<' I. :111d ,,·1•1·11 lll<',lll1 to 1n·otPd Pott<•1•'s in1PI'<'i--1. 

(ith. \Yas Hngal'lH'r h<'n<'fitpd '? YPs, lrnt only in-
ride nfnlly. Jlp ah ·t>a1ly had tlw JH'rsmrnl liability of 
l 'oltl'l', ,111d a li--o ~<1 1·rn·ity hy 1•pa~on of hil-4 haYinµ; '·nn 
1·11fo1·1·t>ahl(• ,m ,J rnli 1l nH·c·hani<•!--' li<'n." In all proha-
liility iu• ]l(1('(l(1(1 no oth<'l' R<'l'lll'ity. rrlrnt his R<'('Ul'HY 
,r,1.· amp!<, is <'"1<1<'111 hy Potipr'!-- anxi<'ty not to lu1Ye 
hi. p,-titlc> P:\.ting11h,]w1l by HngarlH'l' fiUng a rnP-
1·lia11ic·. · I i<•11. 

In thr 01·d i 11:11·.,· 1·:1~<' of a simpl<' !lPht, a <lrhtor haR 
lt1o1•c, inf Pl'Pst in h:n-inp: hi~ C'lnim pai<l hy a tl1iJ-11 prr-
1111. thnn I hP 1·1·P<lito1· has in luning i;;1H'h thil-rl p11 1·~,m 
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pay it. . \ dPh1 m·, wlH·t hPr ltP hp 1i 11c11wia 11)' 1•p:po11.-i-
h]p 01· not, i1--11r·r·<'ssrtrify h(•11<'fit(•<l by th(• JH·orni.-e of 
a t hfrd 1><•1·:-;on to 1m.v his dpht. Tlt_<' ('l'P<litm· 1110.'f ])(• 

hpnpfitPd hy :rn·h p1·mni1--<1, lint is not JI('<< ssarily hlillf'· 

fitc~d, lH•<·au:-:P if his d<•htm· is so]yp11t, l1P <·,Ill l'Pt·nn•1· 
frolll th<' dPhtm· as wPll ,is h<' could from t]l(l i11<lP-
JH'IHl<1nt p1·0111iso1·. 

Thp1·d01·<', W(• <1anwstly m·gp that if H11ga1·ht>r wa. 
hPn<>fi1P<1 at all, it would only lH• i1H·idP11tall.,·, and a 
a 1·< suH of two conilit ion:,:, namPl., : F'ii·st - PnttPI', 
insoln•rn·y; sP<·01ul- i11,il1ility to 1·PalizP 011 a IIH'· 

<"h,rni<·:-s· li<•n <·lairn. 
Tltis ag1 P<'llH'llt of a:--snmption <'Y<'l'Y"·hp1•p <lc>rlm·P. 

in nrnni:--tak<•,tl1Jp lp1·111:,:, that it " ·;i:--111ad(• fo1· llw : nlP 
pm·1iosp of p1·<•sp1·,·i11g Pott p1··s int Pl ('~1 i II t hr P:t·11t-; 
of l 1 nallli ng hirn to <"0111 imw t IH' 01><•1·at io11 of flip 

tlH'atrP, not only for ml~, hnt for rn1:3, arnl .-o :lllxi-
ons was hp to a<"<·o11qilhd1 this, that hp :1g1·<•<'d to ,n ,1·k 
for tlH• SPHson of 1!11~. gTatis. 

TIH• plaintiff, in his ln·id, at tlH' hottoni of thr ffr.-t 
pag<1, says that "Po1t <'I' all(} ( 'olC'm,111 <·011<"1111lt•d to 
chai1gp tlH' rc•la1iom-:l1ip of lm1<ll(ml arnl t<•rntnt." The 
agTP<'lll<1 11t shmYs ('Oll(·lusfrp]y 111:11 1 h<• olij1•d of thl• 
ag1•pprnp1Ji \\·a:--a (·ont inuation, not a <'h,rngP, of that 
l'Plation . 

.... ·pm• t hP hott om of pag-P tln·pp plaintiff ~a.r~: '' l'ott (•J' 
sm ·1•prnll'I'l'<l a 11 t ll<' i ni nPst h<' ha<l ill I h<' p1·p111i ·1•:." 
Thc>1•p i~ ahsolntPly llO fad to i-n111p01·t ,l ll a.-. Pl'tio 11 

so 1·a~lt. TIP sm·1·<'1HlP1·<·d J1()f/1i11.r;: IH' \\"(lllld han• lo t 
""· h,Hl lH• not irnl11<·~1l ( 'ol<•rnan to :,:ig11 tltL ' n~1·r<'· 
111pnt; tli<' only w,1y h<' 1·Pta111Pd hi1--i111p1•t1~1, ,rn.· liy 
/ l, is (I_(/}'( ' ( ' Ill( ' JI f. 

Fm· th<'~<' 1·paso11s, ,n, n•.·pt><·tfully a:--k th·1t t lH• 
jrnlg111p11t lie' a ffin1H·1l. 

('IL\~. E. ('OOK, 
of .\shnry P,11·k . • •. ,T., 

arnl 
\YILJWH .\. llEL 'LE Y, 

of . ·Pwai·k, • • . . T., 
Of (1()1111.w/ lf'illt /)<'fr'1lfla lll ('oh 11a11 
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