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Not.ice of Appeal. 
( Filed May 16th, 1928.) 

IN C·HANCERY OF NEW JERSEY . 

Between 
SIDNEY WESTHEIMER, 

Complainant, 
and On Bill, &c., 

ALTER GITTLEMAN and JENNIE 
GITTLEMAN, 

Defendants . 

Bet\veen 
ALICE MAY SLATER, 

Complainant, 
and Notice of 

Appeal. 
ALTER GITTLEMAN, JENNIE GITTLE-

l\IAN and SIDNEY WESTHEIMER, 
Defendants .. 

The complainant, SIDNEY WESTHEIMER., in the 
suit instituted by him in this Court against _Alter 
Gittlema .n, et als, and which said suit was consoli-
dated with the S:uit instituted by Alice May Slater 

10 

20 

in this Court, in which he was one of the defendants, 80 
hereby ap ·peals from the Final Decree and every 
part thereof, made by the Chancellor on the advice 
of Vice-Chantellor Maja L~on Berry in this. Court 
in the above entitled caus.e, to the Court of Errors 
and AppealS'; except that part of said Decree where-
in it wa.s decreed that the complaina .nt, Alice May 
Slater, did not sustain her allegations. of fraud and 
conspiracy in the execution of the mortgage given 
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Notice of Ap ·peal. 

by· Alter Gittleman and Jennie Gittleman to the 
said complainant, Sidney Westheimer. 

Dated, May 14th, 1928. 

ISAACS & GUNTHER) 

Solicitors for and of .cotinsel with 
·Complainant, Sidney Westheimer. 

I conceive there is a good cause of appeal in the 
above stated cause. 

LIONEL ISAACS, 

Of Counsel with Complainant, 
Sidney Westheimer. 
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Petition o.f App .e.al. 
(Filed May 31st, 1928.) 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 
SIDNEY WESTHEIMER, 

Complainant-Appellant, 
and 

ALTER GITTLEMAN and JENNIE 
GITTLEMAN, 

Defendants- Res ,pondent.s. 

On Appeal 
from 
Chancery. 
Petition of 
Appeal. 

To THE HONORABLE. COURT OF ERRORS AND APPEALS_, 
IN THE LAST RESORT IN ALL C·AUSES: 

The petition of appeal of Sidney Westheimer, re-
spectfully s.hows : 

That your petitioner finds: hims.elf aggrieved b~y 
the final decree made in the Court of Cha .ncery by 
his Honor, Edwin Robert Wallrer, Chancellor of the 
State of New Jersey, bearing date. the Eighth day of 
May, One Thousand Nine I-Iundred and Twenty-
eight, in a cause wherein Alter Gittleman, et als, 
were , defendants and this : petitioner was the com-
plainant in this res.pect ; to wit, that the said decree 
orders, adjudges, decrees and declares : 

That a certain bond a.nd mortgage made and exe-
cuted by the said Alter Gittleman and Jennie Gittle-
1nan to Sidney Westheimer, mentioned and set forth 
in the bill of complaint filed in the cause between 
Sidney Westheime.r and Alter Gittleman, dated the 
Fourteenth day of December, One Thousand Nine 
Hundred and Twenty-six and recorded 6,n the Fif-
teenth day of December, One Thousa .nd Nine Hun-

10 
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Petition of Appeal. 

dred a.nd Twenty-six, in the Register's Office of the 
County of Es.sex in Book N-59 of Mortgages for said 
County at page 369 to secure the sum of Fifty-eight 
hundred ( $5800.) Dollars was executed from the 
said defendants, Alter Gittleman a.nd Jennie Gittle-
man, through duress and withot1t consideration and 
being further s1atisfied that the said transaction is-

10 illegal. 
That the said complainant, Sidney Westheimer, 

surrender the said bond and mortga .ge properly en-
dorsed for cancellation to the said defenda .nts, Alter 
Gittleman and Jennie Gittleman, within ten days 
after service upon the said defenda11ts of a true but 
uncertified copy of the s.aid decree. 

And that the s:aid bond and mortgage, heretofore 
referred to, be cancelled of record and be no longer 

20 a lien on the said lands and premis.es herein de-
scribed against the said defendants, Alter Gittleman 
and Jennie Gittleman, or a.ny perso -n claiming by, 
from, or under them, or either of them, and the said 
complainant, Sidney Wes.theimer, and any person 
claiming by, from, or under him, be debarred and 
perpetually enjoined from collecting any money up-
on the said mortgage and upon the bond accompany-
ing the sa.me, for which bond s:uch mortgage is given 
as: collateral security either for principal or for in-

30 terest or for settin ·g up the s.ame against the prem-
ises therein described. 

That Sidney Westheimer return to Alter Gittle-
man the sum of Five H11n_dred ($500.00) Doll:1rs, 
with interest to date and to Jennie Gittleman the 
S'llfil of Fifteen hundred ( $1500.) Dollars :, with in-
terest to date exacted from them on account of the 
mortgage. 

And that the bill of complaint filed by Sidney 
Westheimer for the foreclos11re of the said mortgage 
be and hereby is dismissed. 



Petition of Appeal. 

And your petitioner humbly ap·peals from that 
part of the decree which directs as. aforesaid, . upon 
the ground that the same is erroneous for the sepa-
rate a.nd several reasons hereinafter stated : 

( 1) That the evidence shows : that the bond and 
mortgage mentioned were voluntarily given and 
therefore should not be declared void and set aside 10 
and that the said mortgage should not be endorsed 
for ca.ncellation. 

(2) That the evidence s.hows that the said bond 
and mortgage were not induced by pressure put on 
the parties: making them by threats of imprison-
ment, duress; therefore should not have been de-
clared null or void, ordered s.et aside and cancella .-
tio11 tl1ereof ordered. 

( 3) That the conclusion of the Court of Chancery 
that said bond and mortgage were not voluntarily 
executed by the defendants-respondents, by threats 
of imprisonment and duress and disbarment was 
contrary to the evidence in said caus.e and against 
the ,veight of evidence. 

( 4) That the burden of proof was upon the de-
fendants-res:pondents to support the allegations con-
tained in the answer to the bill of complaint in said 
cause and that the evidence adduced in said cause 
'did not meet the require1nents of the burden of proof 
so imposed by law upon them. 

( 5) That the evidence shows that the bond and 
mortgage above mentioned were the voluntary acts 
of the defendants-respondents. for the purpose of re-
pairing to some extent a wrong done by their son 

20 

30 

to the complainant-appellant in said cause. 40 



6 

Petition ) of Appeal. 

( 6) That if the proofs. in said cause show that 
threats of imprisonment, duress and disbarment 
were ma.de to said defendants-respondents. for the 
purpose of inducing or procuri11g the execution of 
the bond and mortgage above described, said bond 
and mortgage were not in fact executed under pres-
sure or b·y reason of said tl1reats so that said bond 

10 a11d mortgage should be declared null a11d void a,nd 
ordered to be set aside a.nd ca11celled. 

( 7) That even if the execution of said bond and 
n1ortgage was induced by the pressure of threats., of 
imprisonment, duress and disba.rn1ent, such threats 
were threats of imprisonment either lawful, or hon-
estly supposed to be lawful, by the person making 
them, and that such threats do not constitute 

20 
threats., and that the bond and n1ortgage in question 
should not be declared to be null or void or ordered 
to be set aside or cancelled because of such threats. 

( 8) The· defendants-respondents should have re-
ceived no relief in the Court belo,v because they 
were guilty of laches in failing to file an answer or 
to ma.ke any defense to the same until the day of 
hearing in the cause of Alice May Slater, complai11-
ant and Alter Gittleman, et als, defendants, which 

3 o said cause of actio11s.; were consolidated by order of 
the Court below. 

(9) The defendants-respondents s-hould have been 
p·recluded from interposing the defense of duress 
per minas at the hea.ring of the cause by reason of 
the · fact that they failed to file an answer to the bill 
of complaint and that they did in a.nswering the bill 
of complaint in the suit instituted by Alice May 
Slater a.gainst them, as by reference to• para .graph 10 

4:0 of that said answer will more particula.rly appear, 
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wherein they alleged that the mortgage and the bond 
they .executed to the com.plainant-appellant was : not 
secured by fraud but a. ·good and subsisting mort-
gage. and one given for forbearance; and that the 
said defendants-respondents: were therefore estop ·ped 
in their contention of duress having been on them 
practiced. 

(10) Said decree should . have ordered, a.djudged, 
decreed and declared that the defendants-res.pond-
ents had failed to support the allegations contained 
in said a.nswer to the said bill of complaint a.nd 
should have ordered, adjudged, and decreed that the 
said answer to said . bill of complaint be dismissed, 
with cos.ts to the petitioner to be ta .xed. 

Your petitioner therefore prays that the s.aid de-
cree of the said Chancellor may, in the particulars 
afore said, be reversed and set aside and for nothing 
holden, and that your petitioner may have such re-
lief in . the premises as-to this Honora .ble Court s.hall 
seem . 1neet. 

ISAACS & GUNTHER) 
Solicitors ' of and Counsel with 

the Appellant, Sidney Westheimer. 

LIONEL ISAACS, 
Of Counsel with Appellant. 

10 

20 

30 
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Answer to Pet,itio ·n of Appe .al. 
(Filed June 27, 1928.) 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 
SIDNEY WESTHEIMER, 

Complainant-Appellant, 
and 

ALTER GITTLEMAN and JENNIE 
GITTLEMAN, 

Defendants- Res,pondents . 
..I,._ 

On Appeal 
from the 
Court of 
Chancery. 
A1nswer to 
Petition of 
Appeal. 

The answer of the above named respondents to 
the petitio11 of appeal saJrs:: 

These respondents not acknowledging all or any 
of the matters., which in the said petition of appeal 
are contained to be true, for answer thereto, never-
theless, say and admit that a final decree was on 
the Eighth day of May, Nineteen Hundred Twenty-
eight, last past, made and entered in the Court of 
Chancery, in the above entitled cause for the pur-
poses in said petition and as therein set forth; but 
as to the s11bstance and form of s,aid decree, these 

30 respondents beg leave to refer thereto when the 
same shall be produced. These res .pondents are 
advised and believe that the said decree is agreea .ble 
t.o Equity; they pray that the same ma.y be affirmed, 
with costs to be taxed in favor of these resJ)o11clf~nts. 

4:0 

Dated, June 26, 1928. 

BRAELOW & TEPPER, 
Solicitors for and of 

Counsel with Respondents. 
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Bill of C,ompla ,int. 
(Filed June 10th, 1927) 

IN CHANCERY OF NEW JERSEY. 

To the Hon. EDWIN ROBERT w ALKER, 
Chancellor of the State of New Jersey. 

The complainant, Alice May Slater, of the town 
of West Orange, cou_nty of Essex and State of New 10 
Jersey, res.p,ectfully s:hows that : 

1. On August 22, 1925, the complainant while a 
passenger in a certain automobile was: injured 
through the collision of s,aid automobile a.nd an a.u-
tomobile owned by the defendant Alter Gittelman 
and operated by the defendant, his son, Benjamin 
Gittleman, as. the duly authorized agent and servant 
of Alter Gittleman. 

2. Suit was instituted by the complainant 
against the defendants Alter Gittleman an ·d Benja-
111in Gittle1nan in the New Jersey Supreme Court, 
and a summons was issued on October 2, 1925, and 
the service of the summons ' and complaint was : made 
on the defendants : by consent of Simon S. Gittle .. 
man, attorney for said defendants Alter Gittleman 
and Benjamin Gittleman, dated November 24, 1925, 
and endorsed by him on a supplemental complaint 
filed in s.aid cause with the clerk of said Supreme 
Court. 

3. Said cause thereafter became at issue .and was 
duly noticed for trial December 17, 1925. 

4. On Decem.ber 14., 1926, the December term of 
the New Jers:ey Supre1ne Court for E•ssex County, 
opened at Newark:, New Jersey. No one from the 
office of Palmer & Cooper, attorneys for the · com.-

20 

30 

40 



10 

Bill of Complaint. 

plainant was in the Court House in Newark on that 
date. It being the rule and custom that causes not 
otherwise mark:ed, by consent of counsel, will be 
mark:ed "Ready" and will appear on the daily triai 
list of causes in their regular order. On Friday, 
January 28, 1927, it was noted by Palmer & 
Cooper that this case was not in the list for the 

10 coming week of January 31st although numbers 
higher than the number of this ca.se were in said 
list. The clerk, l\Ir. George Joerschke, advised 
Palmer & Cooper that the case had been marked on. 
December 14, 1926, being the opening ·day of said 
term, "Off for the term" said mark:ing ha,ving been 
done by Simon S. Gittleman. Palmer & Cooper 
then on January 31, and February 1, 1927, re-
quested said Sim.on S. Gittlerna11 for a note co11sent-

20 ing to have this case reinstated on the list. On 
],ebruary 3, 1927, at about eleven A. M., the office 
of Simon S. Gittleman informed Palmer & C~ooper 
that they would require. a notice of motion to have 
said case reinstated. Such a notice was . served on. 
Simon S. Gittleman on the afternoon of Februar:r 
3rd, returnable before the Hon. William A. Smith 
at the Court House in Newark, on February 5, 1927, 
at ten A. M. No one from the office of Simon S. 
Gittleman appeared before the Court on the return 

30 of the said Notice of Motion, and on mot.ion of 
Palmer & Cooper the case wa.s reinstated. 

40 

5. On February 25th and 28th, 1927, said case 
was tried and resulted in a verdict in favor of the 
complainant and against the defenda11ts .. \lter Git-
tleman and Benjamin Gittleman, for $3000.00, and 
a judgment was . entered March 4, 1927, in · the New 
Jersey Supreme Court for $3000.00 and $48.38 costs 
as by the re.cord thereof is made to appear. 
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Bill of Oomp.Z.a.int. 

6~ At: the time of the said accident Alter Gittle-
man an-d Jennie Gittleman, his wife, owned certain 
real estate in the city of Newark: and State of New 
Jersey, as tenants by the entirety, and known as 
131 Broome Street, and more particularly described 
as follows: 

"Beginning at a point in the westerly line of 1~ 
Broome Street:, 161 feet 6, inches ! fro111 tl1e cor-
ner formed by the westerly line of Broome 
Street and the northerly line of Kinney Street; 

. thence northerly along Broome Street, 20 feet 
6 inches :; thence westerly parallel with Kinney 
Street 100 feet; thence southerly and parallel 
with Broome Street 20 feet 6 inches.; thence 
easterly and parallel with Kinney Street 100 
feet to the · point or place of beginning." 

7. This property was on the date of th .e ~aid acci-
clent and up to December 14, 1926, free , and clear 
of all encumbrance. 

8. On December 14, 1926, the very day on which 
the defendant Simon S. Gittleman without the con-
sent of Palmer & Cooper, attorneys for the com-
plainant, had the Supreme Court case marked "Off 
for the term," Alter Gittleman and Jennie Gittle-
man entered into a deed of mortgage to Sidney 
Westheimer for $5,800.00 on said premises de-
scribed in paragraph 6 of this complaint for s.i)i: 
months, $2,000.00 to be paid on January 14, , 1927, 
or the whole . amount to be immediately payable 
and the entire principal sum to be paid on June 14, 
1927. . 

9. Said conveyance wa~. fraudulent in that no 
consideration passed to Alter Gittleman and Jennie 

20 
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Bill of Complaint. 

Gittleman, and said conveyance was made for the 
purpose of stripping the said Alter Gittlema .n of 
his assets so that he co11ld riot pa)r ar1~r j11tig1nent 
thi8 complainant might obtain against him, and said 
conveyance was fraudulent because Alter Gittleman 
in making it rendered himself insolvent as to the 
claim of the complainant and was made without a 

.10 fair consideration, because in the n1aking of s:aid 
conveyance the defendant Alter Gittle1nan knew of 
the pendency of the suit of the said complainant 
in the New Jersey Supreme Court, and knew that 
he had no other assets: than his real estate with 
,vhich he would be able to meet the payment of a 
judgment when obtained by the complainant. 

10. On or about December 14, 1926) Sin1on S. 

20 Gittleman received fron1 Sidney Westheimer 
$5,800.00, which he alle ·ges. wa.S' paid to him in cash 
by Sidney Westheimer with the lrnowledge and con-
sent of Alter Gittleman and Jennie Gittleman, his 
father and mother, the mortgage being made to 
accommodate him and to secure money, which con-
veyance of money was fraud11lent in that Alter Git-
tleman and Simon S. Gittleman well knew that i11 
paying S'aid money to Simon S. Gittleman, Alter 
Gittleman . became insolvent by virtue of the fact 

80 that the then present fair salable value of his · assets 
was les.s than the amount which would be required 
to pay his probable liability on his existing debts 
as they became absolute and mature, an.d thereby 
rendered Alter Gittle ·man insolvent fraudulently as 
to his . creditor Alice Ma.y Slater. 

11. On or about December 14~ 1926, Simon S. 
Gittleman, Alter Gittleman and Jennie Gittleman 
and Sidney Westheimer conspired together to strip 

40 
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Alter Gittleman of his assets so that this complain-
ant could not recover any judgment which she 
might obtain against Alter Gittleman . in her said 
action then pending as aforesaid. 

12. A writ of execution has, issued out of the New 
Jersey Supreme Court a.gainst Alter Gittleman on 
said judgment of the complainant, on June 10, 1927, JO 
directed to the Sheriff of Es.sex County, and by him 
returned wholly unsatisfied on June 10, 1927. 

13. The complainant has been and is. unable to 
find any other property of the said Alter Gittleman 
out of which to satisfy her said judgment, and has 
exhausted her legal remedy against the said Alter 
Gittleman. 

14. The complainant's said judgment remains 20 
~nd still iS' wholly unpaid and unsatisfied. 

The complainant is without adequate remedy in 
the courts of law, an ·d therefore prays: 

.1. That Alter Gittleman and Jennie Gittleman, 
his wife, and Simon S. Gittleman and Sidney West-
heimer, who are the defendants to this s.uit, may 
this bill of co.mplaint a.nd each s.tate1nent therein 
made. 

2~ That the said defendants or some or one of 
them may be decreed to pay to complainant the full 
amount due and owing to her on her said judgment, 
together with interest, costs and execution fees 
accrued thereon. 

3. That the said fraudulent conveyance by the 
said defendants : Alter Gittleman and Jennie Gittle-

,, 

80 

40 
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man, his wife, to the said Sidney W es.theimer may 
be set aside and held to be fraudulent and declared 
null and void and of no effect as against complain-
ant's said judgment. 

4. That the said lands and premises ma.y be sold 
free and clear and discharged of and from the s.aid 

10 fraudulent conveyance under the said writ of execu-
tion and the proceedings. thereof, and so much there-
of as may be necessary to apply on the payment of 
the complainant's said judgment.. 

5. That Sidney Westheimer be enjoined from as-
signing or foreclosing the said fraudulent convey-
ance until the further orcler of this ' court. 

20 
6. That the said Simon S. Gittleman be enjoined 

from paying to Alter Gittleman or Jennie Gittle-
man his wife, all or any part of the money be re-
ceived as the result of said mortgage, because the 
said conveyance to him of said money was a frau -du-
lent conveyance. 

7. That a writ of subpoena may issue co-mmand-
ing said defendants to answer this bill of complaint 
and to abide by such decree as this court may make 

3 o in the premises. 

,o 

PALMER & COOPER, 

Solicitors for and of 
Counsel with Complainant. 

,r 
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Answer of S 1idney W est'.heimer. 
(Filed July 5, 1927) 

IN CHANCERY OF NEW JERSEY. 

Between 
ALICE MAY SLATER, 

Complainant, 
and 

SIMON s. GITTLEMAN and SIDNEY 
WES'THEIMER, et alsJ 

Defendants. 

On Bill, &c., 
Answer. 

The defendant, Sidney Westheimer, residing in 
the City of Philadelphia, in the County of Phila·del-
phia and State of Pennsylvania, answering the Bill 

10 

of Complaint filed in this cause, says that: 20 

1. He has : no information sufficient to form a 
belief as to the allegations and statements contained 
in paragraphs 1, 2, 3, 4, 5, 6 an.d 7 anrl places the 
complainant upon her proof to prove and establish 
the same. 

2. He admits that part of the allegations con-
tained in pa.ragraph 8 that states that Alter Gittle-
man and Jennie Gittleman : entered into a deed of 
mortgage to him for J5800. on said premises de-
scribed in paragraph 6 of this complaint for Siix 
months, $2000. to be paid on January 14, 1927 or 
the whole amount to be immediately paya .ble and 
the entire principal sum to be paid on June 14th, 
1927; he has no information sufficient to form a. be-
lief as to the other allegations in said paragraph 
contained and places the complainant upon her 
proof to prove and establish the same. 

30 

40 
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An8wer of Sidney W e8theimer. 

3. He denies each and every allegation contained 
in paragraph 9 of the Bill of Complaint which 
affects him. 

4. He admits that on or about December 14th, 
1926, that Simon Gittleman received from him the 
sum of $5800. and that the said mortgage was made 

10 by Alter Gittleman and Jennie Gittleman, the 
father and mother of Simon Gittleman, in consider-
ation of the monies due and owing to him from . 
Simon Gittleman, but denies that p,art of paragraph 
10 which states that the conveJrance of mo·ney was 
fraudulently obtained and remaining part of the 
said p-aragraph .. 

5. He denies each and every allegation contained 

20 
in paragraph 11. 

6. He has no information sufficient to form a 
belief as to the allegations : contained in paragraphs 
12, 13 and 14 of the Bill of Complaint and places 
the complainant upon her proof to prove and estab-
lish the same. 

Wherefore defendant, Sidney Westheimer, prays 
that this action be dismissed as far as-he is affected 

30 with costs. 

40 

ISAACS & GUNTHER, 

Solicitors of and counsel with 
defendant, Sidney Westheimer. 

A true copy 
THOMAS BARBER, 

Clerk. 
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Answer of Simon S. Gittleman . 
. (Filed August 4, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between 

ALICE MAY SLATER, 
Complainant, 

and 

.i\LTER GITTLEMAN, JENNIE GITTLE-
MAN, SIMON s. GITTLEMAN and 
SIDNEY WESTHEIMER, 

Defendants. 

On Bill to 
Set Aside 
Fraudulent 
Conveyance 
~fade Prior 
to the 
Creation of 
a Debt. 
_.._t\.nswer. 

10 

The defendant, Simon S. Gittleman of the City of 
Newark, County of Essex . and State of New Jersey, 
in answer to the bill of complaint filed herein says: 20 

1. He denies that portion of paragraph 4 which 
refers to the marking of the case referred to therein 
"off for the term" by this defendant. 

2. He denies paragraph 10 of the bill of com-plaint. 

3. He denies paragraph 11 of the bill of com-plaint. 

A true copy: 
THOMAS BARBER, 

Clerk. 

SIMON S. GITTLEMAN, 
Attorney Pro se. 

30 

40 
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Answer of Alter Gittle -man. 
( Filed August 12, -,r) / Cj .2- 7 

IN CHANCERY OF NEW JERSEY. 

Between 
ALICE MAY SLATER, 

Complainant, 
and On B:ill. 

ALTER GITTLEMAN, JENNIE GITTLE-
MAN, SIMON S. GITTLEMAN and 
SIDNEY WESTHEIMER, 

Defendants. 

Answer. 

The defendant, Alter Gittleman, of the City of 
Newarlr, County of Essex and State of New Jersey, 

20 answering the bill of complaint of the complainant 
herein, says that: 

1. He admits ' the facts stated in paragraph "1" 
as to the collision, but denies that his car was driven 
and operated by his duly authorized agent or ser-
vant. 

2. He admits the allegations contained in para-
graph "2". 

30 3. He has not sufficient knowledge or informa-

,o 

tion to form a belief as to the allegations contained 
in paragraph "3". 

4. He has not sufficient knowledge or informa-
tion to form a belief as to the allegations contained · 
in paragraph "4". 

5. Defendant admits the allegations contained 
in paragraph "5", although he was not present: at 
the trial. 
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Answer of Alter Gittle :man. 

6. Defendant admits the allegations contained 
in paragraph "6". 

7. Defendant admits the allegations contained in 
paragraph ''7''. 

8. Defendant has not sufficient knowledge or in-
formation to form a belief as to the ialleged action of 10 
Simon S. Gittleman in marking the S:upreme court 
case "off for the term," but admits : entering into a 
deed of mortga .ge with one Sidney Westheimer on 
said premises. 

9. Defendant denies , the allegations contained in 
paragra .ph "9". 

10. Defendant denies : the pa .yment of $5,800. in 
cash to Simon S. Gittleman by Sidney Westheimer, 
in consideration of said mortgage, and denies that 
said deed of mortgage was made in fraud, S'aid mort-
gage having been given to s.ecure the re-payment of 
monies due and owing from Simon S. Gittleman to 
the said Sidney W estheimer, and also in considera-
tion of forebearance to sue Simon S. Gittleman by 

. the said Sidney Westheimer. · 

11. Defendant denies the allegations contained 
in paragrap .h "11". 

. 12. · Defendant admits execution having been is-
sued a.gainst him. 

13. Defendant I admits that he has no other prop-
erty or assets out of whic·h to satisfy the said judg-
ment. 

14. Defendant admits : that said jud ·gment has not 
been satisfied by him. 

20 

30 

40 
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Answer of Alter Gittlema .n. 

15. On June 10th, 1926, Sidney W estheimer ac-
tually loaned and advanced to Sin1on S. Gittlema .n, 
the sum of $5,800., and that prior to December 14th, 
1926, the said Sidney Westheimer threatened to in-
stitute suit agains :t the said Simon S. Gittleman, to 
recover said sum of money, and in order to avoid 
suit against his . son Simon S. Gittleman, and to ac-
commodate him, this defendant, Alter Git.tlema .n 
agreed and promised at various times before Decem-
ber 14th, 1926, to execute a mortgage on his prem-
ises, to secure the re-p·ayment of said sum of money 
to the defendant Sidney Westheimer. In accord-
a.nce with his promise, the defendant Alter Gittle-
man, executed said deed of mortgage on December 
14th, 1926, to secure to the defendant Sidney West-
heimer, the re-payment of said sum and also upon 
his. pro1nise to forebear bringing s.uit against the 
said Simon S. Gittleman, son of the defendant Alter 
Gittleman. Said deed of mortgage was. given and 
executed in good faith for fair and valuable con-
sideration and without fraudulent intent or collu-
sjon on the part of the defendant, Alter Gittlema .n. 

BRAELOW & TEPPERJ 
Attorneys for defendant, 

Alter Gittleman. 

BO A True Copy. 

40 

THOMAS BARBER, 
Clerk. 
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Bill o.f Ciomplaint. 
( Filed August 8th, 1927.) 

IN CHANCERY OF NEW JERSEY. 

To HIS HONOR, EDWIN ROBERT WALKER, 
Chancellor of the State of New Jersey. 

The complainant, Sidney Westheimer, of the City 
and County of Philadelphia, and State of Pennsyl-
vania, respectfully showSi that : 

1. On Decemb ·er 14th, 1926, Alt.er Gittlema .n and 
Jennie Gittleman, his. wife, being indebted to Sidney 
Westheimer in the sum of $5800.00., executed to him 
a bond of that date to secure that sum, payable by 
paying the sum of $2,000. on January 14th, 1927 and 
tl1e balance on June 14th, 192-7, with interest to be 
computed thereon at the rate of six percent per an-
num, payable semi-annually. 

2. To secure payment of the bond s.aid Alt~r Git-
t.leman and ~Jennie Gittleman, his wife, executed to 
the said Sidney W estheimer, a mortgage of even 
date with the bond; and thereafter conveyed to him 
in fee the lands hereinafter described, on the ex· 
press condition that such conveyance should be void 
if payment. should be 1nade according to the terms 
of the bond. Which mortgage having been first 
duly ackno,vledged and the certificate of acknowl-
edgment duly endorsed thereon, was recorded in the 
Register's Office of the County of Essex., December 
15th, 1926., in book N 59 of mortgages for said 
County, at page 369. 

3. The mortgaged premises. are described as fol· 
lows: 

"ALL that tract or parcel of land and prem-

10 

20 

30 

ises, hereinafter p·articularly described, situate, 40 
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Bill of Complaint. 

lying, and being in the City of Newark in the 
County of Essex and State of New Jersey. 

BEGINNING in the Westerly line of Broome 
Street, at a point One· Hundred and Sixty one 
feet, six incheS', from the corner formed by the 
intersect.ion of the Westerly line of Broome 
Street, with the · Northerly line of Kinney 
Street, and thence running Northerly along the 
line of Broome Street twenty feet., six inches, 
thence Westerly and parallel with Kinney 
Street, One hundred feet. thence Southerly and 
parallel with Broome Street, twenty feet. six 
inches, thence Easterly and parallel with Kin-
ney Street, One hundred feet to the place of 
beginning.'' 

4. Both bond and mortgage contained agreement 
that if installment or princip •al a.nd interest should 
remain unpaid for thirty ( 30) days after the same 
should fall due, then the whole principal sum with 
all unpaid interest should, at the option of the mort-
gagee, his representatives., or assigns, become im-
mediately due. 

5. The mortgage also contains 1 an agreement that 
the mortgagers, their heirS: and as.signs, would keep 

80 the building on the mortgaged premiseSi insured 
against loss of damage by fire in a. sum not less than 
the principal sum of the mortgage debt, and would 
assign the policy of insurance to . the mortgagee, his 
representatives or assigns; and in default of so do-
ing that the mortgagee, his- representatives or as-
signs, should be entitled to effect such insurance 
and the premiums p-aid for the same by the mort-
~agee, or his assigns., with interest at six per cent 

40 
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Bill of Complaint. 

per annum, Sihould be a lien on said land added to 
the amount of the mortgage debt and secured b·y the ' 
mortgage. 

6. Prior to June 14th, 1927, when the balance due 
on s.aid mortgage amounted to $3,800. and became 
due and payable, the complainant demanded from 
the said Alter Gittleman a.nd Jennie Gittleman, his 
wife, the balance due thereon of $3800., which they 
refused to pay, and no part thereof has. since been 
paid. 

\7. The said Alter Gittleman and Jennie Gittle-
man, his wife, failed to keep the buildin ·gs on said 
land insured against loss or damage by fire in any 
sum, and on June 21, 1927 complainant caused the 
san1e to be insured in the Scottish TJ nion and Na-
tional Insurance Company, in the sum of $6,000. 
for one year, and paid the sum of $109.32 for insur-
ance premium thereon; this sum with interest at the 
rate of six per cent per annum is. a lien on said 
premises added to the amount of the mortgage debt 
and secured by complainant's mortga .ge. 

8. On June 10th, 1927 a lis pendens. was filed in 
the office of the Register of the County of Essex, 
# .. 6067, :wherein it recites that a bill of complaint 
has been filed in the Court of Chancery by one Alice 
May Slater against Alter Gittleman and Jennie Git-
·tleman, et als, to enjoin the assigning or foreclosing 
of a certain mortgage given by Alter Gittleman and 
J er1nie Gittlema .n, his wife, to Sidney Westheimer 
for $5800., made December 14th, 1926, and recorded 
in book N 59 of mortgages. for the County of Ess.ex, 
at page 369; being the same premises hereinbefore 
described in this bil~ of complaint. 

10 ._ 

20 

80 

40 
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Bill of 

9. On June 22nd, 1927 an order ,vas. entered in 
the Court of Chancery in a certain cause wl1ere1n 
Alice May Slater is complainant and Alter G·ittle-
n1a11, Simon S. Gittleman and Sidney Westheimer 
are defenda.nts-, respectively advised by Vice Chan-
cellor Berry and signed by the Chancellor, con-
sented to by Isaacs and Gunther, solicitors of Sid-

:10 ney "restheimer, that the said Sidne:r v\t.,.estheimer 
be restrained from disposing of any monies he rr1ay 
hereafter receiver in part or full payment of the 
mortgage herei11before recited, but to pay said mon-
ies to his attorney Lio11el Isaacs, and by him to be 
held intact pending fi11al order, and it is also further 
ordered that since there is no evidence -that Sidney 
Westheimer did conspire ,vi.th Alter Gittleman or 
Simon Gittleman in receiving the said mortgage 

20 that lis pendens no,v on record concerning the same 
be removed. 

10. On March 4th, 1927, there ,vas entered a 
judgment in the New Jersey Supreme Court, On 
Postea, recovere ·d by, and in favor of Alice May 
Slater, as :plaintiff, against Benjamin Gittleman, by 
Simon Gittleman, his next friend, and Alter ( or 
Al ten) Gittleman as defendants, in the sum of, 
damages $3,000. and costs. in the sum of $48.38. 

30 Any interest which the said Alice Ma.y Slater may 
have in said lands is subject to the lien of complain .. 
ant' ·s mortgage. 

11. Said Alter Gittleman and Jennie Gittleman, 
his wife, or one of them, has. always been in posses-
sion of the mortgaged premises. 

12. The whole amount of principal, that is 
$3,800. with interest thereon from December 4th, 

40 1926, is due upon complainant's : bond and mortgage. 
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Bill of Complaint. 

COMPLAINANT IS WITHOUT ADEQUATE REMEDY IN 
THE COURTS OF LAW AND THERE ,FORE PRAYS : 

1. That Alter Gittlen1an and Jennie Gittleman .. , 

his wife, and the said Alice May Slater, ,vho are 
defendants to this suit, may answer this: Bill of 
Compla:int, and each statement therein made. 

2. That an account may be taken of the an1ount 
due on complainant's mortgage; 

3. That the defendants, or one of them, may be 
decreed to pa .y con1plainant : the . a.mount so found 
due with interest, and costs, by a short day to be 
appointed by this Court; 

4. And that in default of such payment, they and 

10 

each of them, be barred and foreclosed of all equity 20 
or redemption in said lands; or 

5. That a decree may be made for the sale of the 
mortgaged premises : to raise and pay to the com-
plainant the amount so found due on his mortgage, 
with i11terest and costs:; 

6. That a writ of subpoena may issue command-
ing said defendants to answer this Bill 1of Complaint 
and to abide by such decree as the Court ma.y make 30 
in the premises. 

A True Copy. 

ISAACS & GUNTHER) 
Solicitors of and Counsel with 

the Complainant. 

THOMAS BARBER, 
Clerk. 

40 
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Answer of Alice May Slate .r. 
(Filed August 25, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between 
SIDNEY WESTHEIMER, 

Complainant, 
and 

ALTER GITTLEMAN, et um et al) 
Defendants. 

On Bill, Etc. 
. ...t\nswer. 

The defendant, Alice May Slater, of West Orange, 
in the County of Essex and State of New Jersey, 
answering the bill of complaint of the complainant 
herein, says that : 

1. She denies that Alter Gittleman and Jennie 
Gittleman were indebted to the complainant Sidney 
Westheimer on December 14, 1926, in the sum of 
$5,800. 

2. She a.dmits the making of the mortgage de-
scribed in paragraph 2. 

3. She admits the allegations of paragraph 3. 

4. She admits the allegations of paragraph 4. 

5. She has no knowledge or information suffi-
cient to form a belief as, to the allegations of para-
graph 5. 

6. She has no knowledge or information suffi-
cient to fo.rm a belief as to the allegations of para-
graph 6. 
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Answer of A.lice May Slater. 

7. She has no knowledge or information suffi-
cient to form a belief as to the allegations of pa.ra-
graph ,7. 

8. She admits the allegations of paragraph 8. 

9. She admits the allegations of paragraph 9. 

10. She admits the allegations of paragraph 10. 

11. She has no knowledge or information suffi-
cient to form a belief as to the allegations of para-
graph 11. 

12. She denies the allegations : of paragraph 12. 

1.3. On August 22, 1925, the complainant while 
a passenger in a certain automobile was injured 
through the collision of said automobile and an 
automobile o"rned by the defendant Alter Gittle-
man and operated by the defendant, his son, Benja-
min Gittleman, as the duly authorized agent and 
servant of Alter Gittlema .n. 

14. Suit was instituted by the complainant 
against the defendants 4'Alter Gittleman and Benja-
min Gittleman in the New Jersey Supreme Court, 
and a summons was issued on October 2, 1925, and 
the service of the summons and complaint was made 

• . on the defendants by consent of Simon S. Gittleman, 
attorney for said defendants Alter Gittleman . and 
Benjamin Gittleman, dated November 24, 1925, and 
endorsed by him on a supplemental complai~t filed 
in said cause with the clerk of said S11preme Court. 

15. Said cause thereafter became at issue and 
was duly noticed for trial December 17, 1925. 

10 

20 

30 

40 
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A.n/swer of A.lice May Slater. 

16. On Decen1ber 14, 1926, the December term 
of the New Jerse3r Supren1e Court for Essex County, 
opened at Newark:, New Jersey. No one from the 
office of Palmer & Cooper, attorneys for the com-
plainant was in the Court House in Newark on that 
date. It being the rule and custom that causes not 
otherwise marked, by consent of counsel, will be 

10 marked "Ready" and will appear on the daily trial 
list of causes in their regular order. On Friday, 
January 28, 1927, it was noted by Palmer & Cooper 
th.at this case ,vas not in the list for the coming week 
of January 31st, altho11gh numbers higher than the 
number of this case ,vere in said list. The clerk, 
Mr. George Joerschk:e, advised Palmer & Cooper . 
that the case had bee11 n1ark:ed on December 14, 
19.26, bein.g the opening day of said term, "Off for 

20 the term" said mark:ing having been done by Simon 
S. Gittleman, Palmer & Cooper then on January 
31 and February 1, 1927, requested said Simon S. 
Gittleman for a note consenting to have this case 
reinstated on the list. On February 3, 1927, at 
about eleven A. M. the office of Simon S. Gittleman 
in.formed Paln1er & Cooper that the~y would require 
a notice of motion to have said case reinstated. 
Such a notice was served on Simon S. Gittleman 
on the afternoon of February 3rd, returna ,ble be-

30 fore the Hon. William A. Smith at the Court House 
in Newark, on February 5, 1927, at ten A. M. No 
one from the office of Simon S. Gittleman appeared . 
before the court on the return of the said Notice of 
Motion, and on motion of Palmer & Cooper the case 
was reinstated. 

17. On February 25 and 28, 1927, said case was 
tried and resulted in a verdict in favor of the com-
plainant and against the defendants Alter Gittle-4:0 



Answer of Alice May Slater. 

man and Benjamin Gittleman, for $3000.00, and a 
judgn1ent was entered ~larch 4, 1927., in the New 
Jersey Supreme Court for $3000.00 and $48.38 costs 
as by the record thereof is made to appear. 

18. At the time of the said accident Alter Gittle-
man and Jennie Gittleman, his wife, owned certain 
real estate in the city of Newark and State of New 10 
Jersey, as tena11t8 by the entirety, and known as 
131 Broome Street, and more particularly described 
as follows: 

"Beginning at a point in the westerly line of 
Broome Stret, 1.61 feet inches from the corner 
formed by the westerly line of Broome Street 
and the northerly line of Kinney Street; thence 
northerly along Broome Street, 20 feet 6 in-
ches; thence westerly parallel with Kinney -20 
Street 100 feet; thence soutb .erly and parallel 
with Broome Street 20 feet 6 inches ; thence 
easterly and parallel with Kinney Street 100 
feet to the point or place of beginning." 

19. This property was on the date of the said 
accident and up to December 14, 1926, free and 
clear of all encumbrance. 

20. On December 14, 1926, the ·very day on which. 80 
the defendant Simon S. Gittleman without the con-

-sent -of Palmer & Cooper, attorneys for the com· 
plainant, had the Supreme Court case marked _ "Off 
for the term," Alter Gittleman and Jennie Gittle-
man entered into a deed of mortgage to Sidne ·y 
Westheimer for $5,800.00 on said premises de-
scribe~ in paragraph 6 of this complaint for six 
months, $2,000.00 to be paid on January 14, 1927, 

40 
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Answer of A.lice M a.y Slater. 

or the whole amount to be immediately payable and 
the entire principal sum to be paid on June 14, 
1927. 

21. Said conve~vance was fraudulent in that no 
t, 

consideration passed to .i\.lter Gittleman and Jennie 
Gittleman, and said conve:rance was made for the 

· 10 purpose of stripping the said Alter Gittleman of his 
asset ,s so that he could not pay any judgment this 
complainant might obtain aga.ins.t him, and said 
conveyance was fraudulent because Alter Gittle-
man in 1naking it rendered himself insolvent as to 
the claim of the complainant and was made with-
out a fair consideration, because in the making of 
said conve·vance the defendant Alter Gittleman 

t, ' 

]{new of the pendency of tl1e suit of the said com-
plainant in the Ne,v ,Jersey Supreme Court, and 

20 knew that he had no other assets than . his i real estate 
with which he would be able to meet the payment 
of a jud.gment when obtained bJr the complainant. 

22. On or about December 14, 1926, Simo11 
S. Gittleman received from Sidney Westheimer 
$5,800.00, which he alleges was paid to him in cash 
by Sidney Westheimer with the knowledge and con-
sent of Alter Gittleman and Jennie Gittleman, his 

30 father and mother, the n1ortgage being made to ac-
commodate him a.nd to secure money, which con-
veyance of money was fraudulent in that Alter 
Gittleman and Simon S. Gittleman well knew that 
in paying said money to Simon s .. Gittleman, Alter 
Gittleman became insolvent by virtue of the fact 
that the then present fair saleable value of his as-
sets was les-s than the amount which would be re-
q11ired to pay his probable liability on his existing 
debts as they became absolute and mature, and 

40 
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A.n,swer of A.lice May Slater. 

thereby rendered Alter Gittleman insolvent fraudu-
lently as to his creditor Alice May Slater. 

23. On or about December 14, 1926, Simon S. 
Gittleman, Alter (}ittleman and Jennie Gittleman 
and Sidney Westheimer conspired together to strip 
Alter Gittleman of his assets so that this complain-
ant could not recover any judgment which she 
might obtain against Alter Gittleman in her said 
action · then pending as aforesaid. 

24. A writ of execution has issued out of the 
New Jersey Supreme Court against Alter Gittle-
man on said judgment of the complainant, on June 
10, 1927, directed to the Sheriff of Essex , County, 
and by him returned wholly unsatisfied on June 10, 1927. 

25. The complainant has been and is unable to 
find any other property of the said Alter Gittle-
man out of which to satisfy her said judgment, and 
has exhausted her legal remedy against the said Alter Gittleman. 

26. The complainant's said judgment remains 
and still is wholly unpaid and unsatisfied. · 

A true COJ>Y: 
THOMAS BARBER, 

Clerk. 

PALMER & COOPER, 
Attorneys for Defendant, 

Alice May Slater. 

1.0 
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Withdrawal of Answer. 
(Filed by Alice May Slater.) 

(Jj.,iled Sept. 16, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between 
SIDNEY WESTHEIMER, 

Complainant, 
and 

ALTER GITTLEMAN, et um et al, 
Defendants. 

On Bill, Etc. 
,vithdrawal 
of Answer. 

Palmer & Cooper solicitors for the defendant 
Alice May Slater hereby withdraw the answer filed 
in the above entitled matter by the said defendant 

20 Alice May Slater. 

30 

40 

A true copy: 

THOMAS BARBER, 
Clerk. 

PALMER & COOPER, 
Solicitors for Defendant, 

Alice May Slater. 

J 
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Order Pe ,rmitting Answer and 
Oounter ·claim. 

( Filed April 24th, 1928.) 

IN CHANCERY OF NEW JERSEY. 

Bet,veen 

SIDNEY WESTHEIMER, 
Complainant, 

and 
ALTER GITTLEMAN and JENNIE 

GITTLEMAN, 
Defendants. 

On Bill, Etc. 
Order 
Permitting 
Answer and 
Counter-
claim. 

This n1atter coming to be heard on application of 
Braelow & Tepper, Esqs., by Jacob Hauptman, Esq., 
Solicitors for and of counsel with defendants Alter 
Gittleman and Jennie Gittleman, and in the pres-
ence of .Lionel Isaacs, Esq., of Isaacs & Gunther, 
Esq., Solicitors for and of counsel with complain-
ant Sidney Westheimer, and it appearing that a 
bill of foreclosure having been filed by the com-
plainant herein for the foreclosure of a mortgage 
given by the defendants to the complainant on lands 
described in the said bill of foreclosure, and the 
defendants having failed to file an answer and 
counterclaim, and the matter having gone to final 
decree, and final decree having been issued direct-
ing the sale of the said lands, and the defendants 
having petitioned the Court to reopen the final de-
cree to permit said defendants to file an answer as 
within time setting forth the defense of duress. and 
illegality of the said mortgage, and a counterclaim 
on behalf of the said defendants against the · com-
plainant Sidney Westhein1er; 

10 
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Order Perm,itting Answer and Counterclaim. 

It is, on thi.s 8th day of February, 1928, ORDEREn, 
that the above entitled cause be reopened to permit 
the filing of an answer by the defendants pleadings 
dureS's and illegality, and a counterclaim on behalf 
of the defendants- against the complainant Sidney 
Westheimer. 

Respectfully advised, 

MAJA LEON BERRY, 
V. C. 

A True Copy. 
THOMAS BARBER, 

Clerk. 

E. R. w ALKER, 
C. 
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Answer and Co·un .te,rclai .m of Alter 
Gittleman and Jennie Gittlem .an. 

( Filed April 24, 1928) 

IN CHANCERY OF NEW JERSEY. 

Between 

SIDNEY WESTHEIMER, 
Complainant, 

and 
ALTER GITTLEMAN and JENNIE 

GITTLEMAN, 
Defendants. 

On Bill of 
Foreclos ,ure. 
Answer and 
Col1nter-
clain1. 

10 

The defendants. Alter Gittleman and Jennie Git-
tlema .n residing in the City of Newark, County of 
Essex, State of New Jersey, answering the bill of 20: complaint filed herein, say that: 

1. Defendants deny being indebted to Sidney 
Westheimer in the sum o.f fifty-eight hundred 
( $5800.00) dollars, but admit the remainder of the paragraph. 

2. Defendants admit paragraph 2. 
3. Defendants admit paragraph 3. 
4. Defendants admit paragraph 4. 
5. Defendants admit paragraph 5. 
6. Defendants admit paragraph 6. 
7. Defendants deny paragraph 7. 
8. Defendants . admit paragraph 8. 
9. Defendants have not sufficient information or 

knowledge to form a belief as to the allegations con-

30 

40 
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Answer and Counterclaim of Alter Gittleman and 
Jennie Gittleman. 

tained in paragraph 9, and leave the plaintiff to his 
proof. 

10. Defendants admit paragraph 10. 
11. Defendants admit paragraph 11. 
12. Defendants deny paragraph 12. 

FIRST SEPARATE DEFENSE. 

1. Defendants sa.y that the said mortgage was 
procured from the defendants by the complainant 
through duress on the part of the complainant, in 
that complainant made threats to the defendants to 
prosecute their son Si1non S. Gittleman for em-
bezzlement; to initiate . proceedings. for the disbar-

2 o ment of said son, and to make · trouble for him 
unless the parents executed the said mortgage. 

2. As. a result of such threats. made by the com .. 
plainant to defendants, defendants. were not acting 
voluntarily in executing the mortgage and lacl{ed 
the proper state of mind so as to be able to enter 
into a legal contract. 

3. If it were not for the threats of the complain-
80 ant, defendants would not have executed the said 

mortgage. 

40 

SECOND SEPARATE DEFENSE. 

1. The mortgage was based upon an illegal trans-
action in that, the said son Simon S. Gittleman had 
taken to his i use, and without intent to return, cer-
tain moneys entrusted to him by Sidney West-
heimer, without the permission of the said Sidney 
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Answer an_d Counterclaim of Alter Gittleman and 
Jennie Gittleman. 

Westheimer, and the said Sidney Westheimer, witl1 
full knowledge of this crime of embezzlement, did 
bargain and agree with the defendants not to prose-
cute the son Simon S. Gittleman if they should exe-cute the mortgage. 

2. The effect of Sidney Westheimer's bargain was 10 
to conceal a criminal offense committed against the state. 

THIRD SEPARATE DEFENSE. 

1. There was no legal consideration for said mortgage. 

FOURTI{ SEPARATE DEFENSE. 

1. The mortgage was based on an agreement by 
Sidney Westheimer not to reveal a breach of trust 
and criminal offense committed by a member of the 
bar of this state, whereby the Supreme Court of 
New Jersey has been deceived into continuing the 
said Simon S. Gittleman as a member of the bar 
~n good standing. 

COUNTERCLAIM. 

Defendants Alter Gittleman and Jennie Gittle-
man, by way of counterclaim against complainant 
Sidney Westheimer, say that: 

1. While yet under the influence of threats of 
imprisonment and disbarment to their son Simon S. 
Gittleman, the sum of $500.00 was- exacted from 
defendant Alter Gittleman and the sum of $1500.00 
was exacted from defendant Jennie Gittleman on 
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Answer and Counterclaim of Alter Gittleman and 
Jennie Gittleman. 

account of the said mortgage, by the said Sidney 
Westheimer. 

Defendants are without adequate remedy at law, 
and therefore pray: 

1. That the said Sidney Westheimer be decreed 
10 to return the sum of $500.00 to defendant Alter 

Gittleman with interest to date, and the sum of 
$1500.00 to defendant Jennie Gittleman, with in-
terest to date. 
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2. That the said mortgage be declared null and 
void, and that it be decreed that complainant Sid-
ney W estheimer return the said bond and mortgage 
to the said defendants, duly endorsed for cancella-
tion. 

A true copy. 

BRAELOW & TEPPER, 

Solicitors for and of Counsel 
with Defendants. 

THOMAS BARBER. 
Clerk. 
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Consolid .atin .g Causes. 
( Filed April 24, 1928) 

IN CHANC ·ERY OF NEW JERSEY. 

1-letween 
SIDNEY WESTHEIMER, 

Complainant, 
and 

ALTER GITTLEMAN and JENNIE 
GITTLEMAN, 

Defenda11ts. 

Between 
ALICE MAY SLATER, 

Complainant, 
and 

ALTER GITTLEMAN, JENNIE GITTLE-
MAN and SIDNEY WESTHEIMER, 

Defendants. 

On Bill to 
Set Aside 
~'raudulent 
Mortgage. 
Consolidat-
ing Causes. 

On Bill of 
I?oreclosure. 

This matter coming on to be heard on application , 20 
of Braelow & Tepper, Esqs., through Jacob Haupt-
man, Esq., of counsel, in the presence of Isaacs & 
Gunther, Esqs.., of couns.el with Sidney Wes.theimer, 
and Palmer & Cooper, . Es-qs., of counsel with Alice 
May Slater; and it appearing that the matters , i11 
the above entitled causes involve the same parties 
and arise out of the same trans .action and may con-
veniently be heard at one hearing; 

It is, on this 8th day of February, 1928. 
ORDERED, that the two causes of action entitled 30 

above be and hereby are consolidated, to be heard 
at one final hearing and to be di~posed of in one 
decree. 

Respectfully advised, 

A true copy. 
THOMAS BARBER, 

Clerk. 

E. R.. w ALKER, 
C. 

MAJ"A LEON BERRY, 
V. C. 

40 
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Testimony. 

IN CHANCERY OF NEW JERSEY 

Between 
ALICE MAY SLATER, 

Complainant, 
and 

ALTER GITTLEMAN, JENNIE GITTLE-
MAN, SIMON S. GITTLEl\iIAN a11d 
SIDNEY WESTHEIMER, 

· Defe ,ndants. 

Transcript of testimony talren in the above en-
titled cause before Hon. Maja Leon Berry, Vice 
Chancellor, at the Chancery Chambers, Newark, 
New Jersey, on W ednesda~y, February 8, 1928, at 10 

20 A. M. 

30 

40 

APPEARANCES: 

Mes.srs. p ALMER & COOPER for Complainant. 
Messrs. BRAELOW & TEPPER, by Jacob Haupt-

man, Esq., for Defendant Alter · Gittleman. 
Messrs. ISAACS & GUNTHER for Defendant Sid-

ney West.heimer. 

Court : I will malce an order cons.olidating the 
two suits. You may mak:e any answer you think 
advisable in the foreclos~re suit to protect Alter 
Gittlema .n's interest, and if everybody consentSi to 
it, you may consider that is. as amended now, and 
that may be perfected later, and I will hear the testi-
mony, and that will dis-pose of the whole matter. 
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Ralph E. Cooper. Galled by Complainant. Direot. 

RALPH E. COOPER) sworn for complainant: 

DIRECT E .XAMINATION BY MR. P .ALMER: 

Q. You are a member of the firm of Palmer & 
Cooper? A. Yes. 

Q. And they were attorneys . for Alice May Slater 
in the suit which she had in the Supreme Court -i o 
agai11s.t Alter Gittle111an and Benjamin Gittleman? 
A. Yes. 

Q. And is this ( indicati11g) a tra .nscript of the 
pleadings. of the Supre1ne Court in that suit? A. 
Yes. 

Mr. Palmer: I offer this in evidence. 
(Marlred Exhibit C-1.) 

Q. That case found its way into what list of the 
Supreme Court for trial? A. The December Term 
of 1926. 

Q. .Lind the opening da .y of that term was when? 
A. December 14, 1926. 

Q. What, briefly, is the custom in the Circuit and 
Supren1e Courts of Essex County with regard to 
~ases being marked ready for trial at the opening 
day of the term? A. All cases are considered ready 
for trial and so marked automatically, unless by 
agree1nent of counsel another marking is made. 

Q. Did you, or the firm of Palmer &, Cooper, have 
any agreement with Simon Gittleman, who appeared 
as attorney for Alter a.nd Benjamin Gittleman, that 
this : case of Miss Slater's: was. not to be marked 
"Ready" at the opening day of the term? A. There 
was no such agreement. 

Q. When, toward the end of Ja11uary, 1927, it was 
found by the office of Palmer & Cooper that. the case 
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Ralph E. Cooper. Called by Complainwnt. Direct. 

of Slater vs. Gittleman ,vas not in the weelr's call 
,vith those cases which bore numbers close to it, 
what, if anything, did you then do? A. I went to 
the Clerk of ·the Supreme Court, the Circuit, to 
George J oerschlre, and inquired of hi1n as to why 
that particular case was .not in that week's call. He 
informed me that Simon Gittlen1an had been there 

10 on the opening day and l1ad had the cas.e mark ~ed 
"Off for the term" on that date. 

Q. -what steps did you then talre to have it re-
instated to the list? A. I then went to see Judge 
Smith in his chambers and advised him of the situa-
tion, and he said that u11less Simon Gittleman would 
consent to have the case p-ut back upon the list, 
which he (Judge Smith) was willing to do, I should 
serve a notice upon him of a n1otion to reinstate the 

20 case. 
Q. Was Simon Gittleman willing to have it rein-

stated? A. He would not consent. 

80 

Q. And thereupon did you draw and have served 
on Simon Gittleman the following notice . of motion 
to have that case reinstated in Judge Smith's list? 
A. Yes:, sir. 

Mr. Palmer : I offer that in evidence. 
(Marked Exhibit C-2.) 

Q. Did Simon Gittleman appear in court at the 
time that this ' motion was heard? A. He did not. 

Q. And was the case thereafter reinstated to the 
list? A. Yes, sir. 

Q. It was tried, I believe, on February 25, 1927? 
A. That is right. 

Q. I show you a transcript of the record from the 
Clerk: of the Supreme Court and aslr you if that 
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Alter Gittleman. Called by Complainant. Direct. 

shows the amount of the judgment recovered by Miss. Slater? A. Yes, it does. 
Q. In the trial? A. Yes-. 

Mr. Palmer : I offer that transcript of the 
record of the Supreme Court in evidence. 

( Marked Exhibit 0-3.) 

Q. From the inception of the suit down to its trial who represented Alter and Benjamin Gittle-man? A. Simon Gittleman. 

ALTER GITTLEMAN, sworn for complainant: 

DIRECT EXAMINATION BY MR. PALMER: 

Q. You are ..{\.lter Gittleman? A. Yes. 
Q. And on December 14, 1926, did you and your wife own some property on Broome Street, in this City? A. Yes. ·-
Q. And on the afternoon of December 14, 1926, you and your wife gave a mortgage and a bond to ¥r. Sidney W estheimer for $5800 on that prop-erty, didn't you? A. Yes. 

Q. And this is the bond and the mortgage? A. Yes. 

Mr. Palmer: I offer them in evidence. 
(Marked Exhibits 0-4 and 0-5.) 

Q. Mr.. Gittleman, also at that time, December 14, 1926, you had some money in a Building and Loan Association here in Newark, didn't you? A. Yes. 

lO 
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Alter Gittleman. Called by Complainant. Cross. 

Q. More than $2,000, wasn't it? A. It was about 
$1500. 

Q. A11d within about thirty days after the giving· 
of this bond and mortgage to Mr. Westheimer, you 
paid to Mr. Westheimer $2,000, didn't you? A. 
Yes. 

Q. Which moneJ· or a large p•art of it you took 
out of the Building and Loa .n Association? A. Yes. 

Q. What, if anything, in the form of 1noney or 
anything else did you get from Mr. W estheimer 
when you gave him this bond and mortgage? What 
did he give you? A. He gave me nothing. 

Q. He didn't give you a.nything? A. It was only 
to protect my son, he shall not go to jail. 

Q. Did he give your wife anything? A. N otl1-
ing; he didn't give n1e nothi11g. 

Q. Neither you nor your ,vife got an~ything? A. 
No, except on the checks he signed, that is on ac-
count of the mortgage. 

Q. And the property which you owned on Broome 
Street, and on which you gave this bond and mort-
gage, that was the only property that you owned . 
at that time, wasn't it? A. Yes. 

Q. And at the time tl1at you gave this bond and 
mortgage to Mr. vv,..estheimer, there were no other 
mortgages against that propertJr; it was 'free and 

30 clear, wasn't it? At\. No mortgages except about 
three hundred or four hundred was judgment, be-
cause I signed for somebody a note. I endorsed a 
note for somebody, and after the man wouldn't pay, 
there was a judgment on the property. 

CROSS EXAMIN.ATION BY MR. ISAACS: 

Q. · You gave Mr. Westheimer this bond and mort-
gage to protect your son so he wouldn't go to jail; 

4:0 isn't that right? A. Yes. 
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Alter Gittlema .n. Galled by Oomplairiant. Gross. 

CROSS EXAMINATION BY MR. HAUPTMAN: 

Q.. How did you come into contact with Mr. 
v,r estheimer; when was the first time you ever saw 
him? A. It was on a Friday in December, I think 
it was about the tenth or eleventh of December, 
1926. Mr. Brodsky called me. 

Q. Who is ~Ir. Brodsky? A. Mr. Brodsky was 10 
at that time Westheimer's lawyer. It was late on 
Friday he called me up, "Alter Gittleman, I want to 
see you imn1ediately in m_y office." 

Mr. Isaacs: Who said that? 
Witness : Nathan Brodsk:y. 
Mr. Is.aacs: I object to that. 
Court: J)id you k:n_ow he "ras Mr. West-

hein1er's attorney? 
Witness: No, he wa.s his attorney at the time. 

A. (Continuing) I told him I couldn't come now, 
because it is late on Friday, and Saturday; and he 
said, "No, you must come right way." I went in 
the office and he told me, "You l{now, Alter, that 
your son is: in trouble." 

Q. What? A. ~Iy son, Simon Gittleman, is in 
trouble. "What kind of trouble?" He start to 
tell me. He stole the n1onev that Mr. Westheimer-v 

he gave him the a11thority to raise a mortgage on 
his property for $12,000, a.nd $6,000 he paid off and 
some more and about $5500 on his bond and he 
couldn't raise the money; then I said, ''What have 
you got for me to do?" "All right, I ,vill take out 
a judgment against him." Westheimer was not at 
that time in the office. I told him first, "I ,vill see 
Simon. I don't kn .ow nothing about it. He is my 
son, but he don't tell me nothing." I went hon1e 
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Alter Gittleman. Oalle:d by Oomplaina .nt. Gross. 

and I called up for Simon and he came right away. 
I said, "Simon, what is · the matter with you?" 

Mr. Hauptman: Never mind what Simon told 
you. 

A. (Continuing) Then I told him, "Call right away 
10 Westheimer." He didn't k:now the telep·hone, so I 

called up Brodsky, and Brodslry told me the tele-
phone of Westheimer, and Westheimer came in. It 
was Friday night. Westheimer came in and start 
to tell me the same story. Then I asked him, "What 
have I got to do no,v?" Tl1en he said, "If some-
body will pay me the money, I will do nothing, but 
if nobody will pay, I ,vil1 prosecute him and I put 
your son in jail", and mother heard this; a son in 

20 

30 

jail; she start to cry.. I told him "I have no money, 
I haven't a cent, but my life, I am a poor ma .n. I 
am just making a living, how can I go and raise 
you $5500?" He said "Not $5500, it is $5800, be-
cause I don't work for three or four week:s on ac-
count of this, and I want the $300, and I don't 
want to lose the money." We start to talking and 
my wife start to cry ; you k:now how a mother is, 
and she told him first, "You know we have a piece 
of property in Broome Street free and clear ; we 
will give you a mortgage on this property for a long 
time.'' 

Q. For what? A. For this money, for the $5500, 
he sha11 not go to the prosecutor against Sirnon. 
He ,vas sitting and thinl{ing about it, "All right", 
he said. Monday morning I got a call fro1n him, 
he must have cash; he heard that the property is 
not worth so much money, he must have cash. I 
told him over the telephone, ''How can I raise ~roll 
cash?" Then my wife said, "I got in the Wee-
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Alter Gittleman. Called by Complainant. Cross. 

hawk:en Trust CompanJr $500 saved up; we will go 
to the la,vyer; I will go in the bank and tal{e out 
the $500 and I will give him the , $500 cash." 

Q. Go to what lawyer? A. To Brods-ky. 
Q. For what purpose? A. To make the mort-

gage. 
Q. The papers had not been signed yet? A. No, 

but the p·apers ,vere signed, I think, on Monday. 
I told him ,ve will have $500 in cash. He was satis-
fied. We went to the bank in the Weehawke11 
Trust Company; my wife took: out the $500, and we 
went to Lawyer Brodsl{y. He say there that the 
property is not worth so much money; he want at 
least $2,000 cash. "By God, where can I raise 
$,2000? $500 we got now, $1500 more. I am a 
teacher, but I go collecting every week and give 
n1y wife the wages. Go ahead." Then we start to 
talk about my wife has to go to the Building and 
Loan and savings money, but you must wait a 
montl1 a.nd give thirty days' notice. She got a cer-
tificate in one Building and Loan, I think in the 
Ne,vark City Hall Building and Loan, and I have a 
certificate from the Newspapers Work:ing Men's 
Building & Loan. Then we thought all right until 
thirty da .ys I paid him, I can raise him the $1500 .. 
but $1500 you got already, but I want thirty days 
you shall give me, and I will try to raise the $1500 
more. I took her certificate and my certificate and 

t.. 

went in, and I was in the Ne"rark Trust Company 
an.d give them the certificate and they gave me the 
one thousand dollars on the two certificates, and 
$500 my wife loaned of someone else, and I thinl{ 
in ten da~y I bro11ght the check: to Mr. -Brodsl{y, to 
the la,vyer, and we paid him off. 

Q. You paid him off altogether how much? A. 
Then a.bot1t the mortgage mal{ing he ,vant $300 for 
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Alter Gittlema ,n. Called by Oompla.iriant. Cross. 

his ,vages too. I said~ ".What do you ,vant of me?" 
"If you don't work:, you are lucky. All right, if 
you will go to the Prosec11to1·, you will have noth-
ing". ''-You are l11cky you have this- money, but 
if you want the $·300, no/' "I don't want it, ex-
cept I must have my money." I was not working 
in that time. Then we made the mortgage for 

10 $5800, and on this I got two check:s what I gave to 
him on account; here are the two checks, one for 
$500, on Decen1ber 14, and one for $1500, Decem· 
ber 24. 
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Mr. I-Iauptman: Any objectio11 to offering 
these at this time? 

Mr.. Isaacs : No. 
(Marked Exhibits D-1 and D-2.) 

Q. You said a little while ago, when you were at 
Mr. Brodsky's office, that Mr. Westheimer said that 
the property wasn't worth the amount of the mort-
gage? A. Yes .. 

Q. He wanted some cash? A. Yes. 
Q. And ~you asked him to wait for :fifteen days or 

thirty days? A. Yes. 
Q. vVait, what for; wait on what? A. Not to go 

to the prosecutor. 
Q. Did he sa~y he was going to the prosecutor? 

A. Sure; he said, "If I have not the money, I will 
go right awa .y to the prosecutor, and I will put your 
son in jail." You know how a father and mother 
feel, it cost so much money, a poor man, to come a 
s-on to this; you know ho"T much trouble it is, and 
to put him in jail, and he will be disbarred, and 
everything what we can do. 

Q. Did l\tir. Westheimer say anything about dis-
barment? A. Yes, he said disbarn1ent, too. 
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Alter Gittlema ,n. Called by Complainant. Cross. 

Q. Did ~you ever get any money from West-· 
heimer? A. Oh, never ; I never know \Vestheimer 
until this day, and that is all what I see him after 
the checl{s. 

Q. Or did Mrs. Gittleman, your wife, get any 
money from Mr. Westheimer? A. I don't know; 
maybe she did; you can a.sk: Mrs. Gittleman. 

Q. As far as you know? A. As far as I know, 10 
never. 

Q. This property on which you gave the mort-
gage is on Broome Street? .Ll. Yes, 131 Broome 
Street, my school. 

Q. vv.,.ho owned that property? A. Me and my 
wife. 

Q. Both together? A. Both together. 

Mr. Palmer: After you had given Mr. West-
heimer the bond and mortgage, and after you 
took the moneJr from the Building and Loan 
.. A .. ssociation, that left you with nothing? 

Witness : Nothing. 
Mr. Palmer: You didn't have anything? 
\\' ... itness: Nothing; I was poor, and am now 

poor. 

Q. Did you explain that to Mr. Westheimer at 
the time you gave that mortgage? 

. 
Mr. Palmer: I object to that as immaterial. 
Court : It may be on the question of the de-

fence to the mortgage. I will hear it. 

Q. (Repeated) Did Jrou tell him that that was 
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all you had? A. I told Mr. Westheimer, "I am a 
poor man; that for twenty-four years I am in the 
United States here in Ne"rark:. I came to the 
United States and I am here .; this is what we saved 40 
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Alter Gittlemwn. Called by Complainant. Cross. 

up, this piece ~f property, and this is. the only place 
what I can ma 1ke a living; I have there my school, 
a.nd if this property will be sold or taken away 
from me, I haven't even one place to go to make a 
dollar a week. 

Q. Far from that being the fact that you wouldn't 
have a place to earn a dollar a week, your wife owns 

10 a. big house do,vn where you live on Johnson Ave-
nue? A. I cannot have the Hebrew there; it is no 
place for a Hebrew there, because I am here about 
twenty-two years, I got my Hebrew scholars, but I 
don't even need to advertise; they come at 131 
Broome Street; where is Gittleman the teacher, and 
they bring the children there. 

Q. With whose money was that Johnson Avenue 
property bought? A. vVith 111y "Tife's 1noney, not 

• 

2 0 n11ne. 
Q. "'\iVhere did she get it? 

30 

Court: Is that involved in these proceedings? 
Let us not take up time with that. 

CROSS EXAMINATION BY MR. ISAACS : 

Q. You paid $2,000 on this mortgage, didn't you? 
A. Yes. 

Q.. Do you remember coming · to my office in the 
early part of November, 1927? A. Yes. 

Q. Do you recall the conversation you had with 
me at mv office? A. Yes.. . ti 

Q. What was it? A. I told you maybe we can 
settle; you shall protect my son, he shall have no 
trouble. 

Q. "\\7b.at else did you say? A. That is all what 
I said. 

Q. Did you say anything to me about an affi-
davit? A. I told you that Westheimer shall give 
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Alter Gittleman. Oa.Zled by Complainant. Gross. 

me a letter to Simon that he permitted him to use 
the money until the settlement of the mortgage. 

Q. In other words, you wanted your son cleared 
of having taken this money? A. I want my son 
shall have no trouble. If I have trouble, what for is 
all my trouble; why shall I go and be a poor man 
when my son will have the trouble? 

Q. Did your wife say that Westheimer should go 
and sig11 a writing that he let your son, Simon 
Gittleman, use tl1is money, and that your son didn't 
steal the money? A. I don't mean this. 

Q. What did you mean? A. I mean that he s.hall 
do anything in his po,ver to clear up my son not to 
have trouble. 

Mr. Hauptman: He means ''he should do 
everything in his power not to mal{e trouble for 
1ny son." 

Witness: That is ,vhat I mean. 

Q. Did you speak: to me about an affidavit I had 
in my possession? A. I don't talk about affidavits; 
you told me that Mr. Cooper got an affidavit of Mr. 
Westheimer, but I don't talk about affidavit; I asked 
you maybe you can-you are · the lawyer of Mr. 
Westheimer, maybe you can ma.ke it right with my 
son that Mr. Westheimer shall protect my son, be-
cause he is only the one who can protect-you shall 
tell Westheimer, as his lawyer, and to advise him 
that what is in his power to go and protect my son, 
then I asl{ you you shall do it, to do me-a favor, and 
you shall do it and talk: with Mr. Westheimer 
about it. 

Q. What did I say? A. You said "I don't-" 

Mr. Hauptman: I object. 
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Alter Gittleman. . Called by Compl ·ainan.t. Cross. 

Court: I cannot tell wl1ether it is objection-
able or not, in the shape the pleadings are in. 
I am goin_g to receive it. 

A. You said you don't ,vant to do it. 
Q. What else did I say to :rou? A. You said, 

"because your son is no good ; I don't want to do 
10 for him no favors." 

Q. Did I ask you who Jrot1r lawyers were? A. No, 
you don't ask me nothing. 

Q. Didn't Jrou tell me that Braelow & Tepper 
were yot1r lawyers? A. Not at that time when the 
mortgage wa.s made. 

Q. Didn't you tell me that in my office? A. No. 
Q. And didn't I tell yot1 that I couldn't do any-

tl1ing; Jrou had better go to Braelow & Tepper? A. 

2 0 
You told me 11othing; you said yo11 ca.n do notl1ing. 
I a.sk yot1 for a favor to do personally for me, and 
you refused it. Then I left Jrour office and went 
home. / 

Q. When did you mal{e application to the News-
paper Workers Bl1ilding and Loan for a mortgage 
on your property? 

Mr. Hauptman: I object. This is not his 
property and has no materiality in this ca.se, 

30 and no bearing on it. 
Court: What bearing has : it? 
Mr. Isaacs : I should like to show that Brae-

low and Tepper were Mrs. Gittlema.n's lawyer 
in September, 1927. 

Mr .. Hauptman: That is admitted. He said 
at the time of the making of the mortgage we 
were not his: lawyers. 

Q. They were your lawyers in 1926-1927? A. I 
4:0 think since Aug11st or September. 
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Alter Gittleman. Called by Oomplaina1it. Gross. 

Q. And I ref erred you back to them? A. No, 
you don't tell me nothing about them. I asked you 
to do me the favor, you talk: with Westheimer, and 
you refused to do it, a11d said "I will not do this", 
and I left your office and went. You was very angry 
at that time a.nd I couldn't talk with you even one 
,vord more, because I came in your office, you were 
excited and I left your office; I see I couldn't do 10 
nothing. 

Q. Didn't you tell n1e at my office that morning 
that you were compelled to give this mortgage to 
Mr. Westheimer? A. How can I mak :e a mortgage? 
No, that iS' not 1ny house. No, I don't talk about 
money at that time. 

CROSS EXAMINATION BY MR. HAUPTl\IAN: 
Q. Did you have a lawyer at the time that the 

mortgage was made b~r you and your wife to West-
heimer? i\.. I have no lawyer. 

Q.. You were not represented that time at all? 
A. No. 

Q. Mr. Isaacs asked you whether you didn't pay 
$2000 on_ account of that mortgage, and you said, 
yes. A. Yes. 

Q. What money was that; where did you get that 
money? 

Court : He has already explained that. 

JENNIE GITTLEMAN., sworn for complainant. , 
DIRECT EXAMINATION BY MR. PAL.MER: 

Q. When you and your husband gave this bond 
and mortgage to Mr. Westheimer on the Broome 
Street property, on December 14, 1926, did you get 
anything back from Mr. Westheimer? A. No. 

Q. He didn't give you anything for it? A. No. 
Mr. Isaacs: No cross examination. 
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Jennie Gittleman. Called by Complainant. Cross. 
Sidney W estheimer. Called by Co_mplainant. Direct. 

CROSS EXAl\fINATION BY MR. HAUPTMAN: 

Q. ,vhy did you sign the mortga ,ge? A. llecause 
on a.ccount of that trouble; Mr. Brods:ky called up 
my husband and after came Mr. Westheimer and 
he said he ,vill arrest my son, and you k:now how it 

10 .is, they say they can ta.Ire away his license, and I 
try my best to do something. 
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Q. You say that he was going to arrest your so-n? 
A. Yes, he said he will arrest him and go to the 
prosecutor. 

Q. Is that ·,vhy you gave the mortgage? A. Yes. 

SIDNEY WESTHEIJ\IIER, s,vorn for complainant. 

DIRECT EXAMINATION BY MR. PALMER : 

Q. · It is correct that the bond and mortgage 
"rhich I ~s-how you, a.nd which have been marked in 
evidence in this case, were given to you in Mr. Brod-
sk:y's office on December 14, 1926, and signed by 
Mr. and Mrs. Gittleman? A. Yes. 

Q. And did you give them anything in return for 
that bond and mortga .ge? A. No. sir. 

Q. Under what circumstances did you come to 
get that from them? A. Why, Mr. Gittleman had 
-I had a piece of property 630 South Orange Ave-
nue, Newark, and Mr. Gittleman represented-

Q. Which Mr. Gittleman? A. Simon Gittleman 
represented a mortgagee-holder of the mortgage, a 
second mortgage on there., and came to me and fold 
me that the man wanted some money. Mr. Patricl{ 
Cummings was the holder of the mortgage and it 
was an eleven thousand dollar second mortgage, 
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and six thousand dollar first, held by the Ricl1elieu 
Building and Loan. Mr. Sim .on Gittleman came to 
1ne an .d said that Mr. Cummings wanted some 
money, that he could get me a twelve thousand dol-
lar mortgage, pay off the six thousand dollar first, 
a.nd reduce Mr. Cummings' mortgage, and I agreed, 
and I understood that Mr. Gittleman had paid off 
the Richelieu Building and Loan Association, 10 
which he didn't; he S,pent the money for his o,vn 
purposes. 

Mr. Isaacs- : Was the Christian name Sin1on? 
Court: Simon S. Gittlema .n, the lawyer? 

Witness : Yes. 
Q. You saJ' he came to you and told you he could 

raise a twelve thousand dollar mortgage., which 
would let you pay six thousand dolla ,rs off to Mr. 
Patrick: Cummings? A. Yes .. 

Q. And that he would us:e the other six thousand 
dollars to pay off the Richelieu Building and Loan 
Association? A. Yes. 

Q. And thereafter what :did you do in order to 
enable him to do that? A. I agreed. 
· Q~ In addition to agreeing, what did you do; did 
you sign a.ny mortga .ge or any papers yourself in 
his office? A. To mal{e out the twelve thous:and 
dollar mortgage, yes. 

Q. Where was that done? 
office. 

Q. About when was that? 
1926. 

A. In Mr. Brodsk:v's 

A. That was June 5, 

Q. Did you yo-urself ever get your hands on any 
of that twelve thousan .d dollars '? A. No., sir. 

Q. And aS' a matter of fact., wa .si the Cummings 
mortgage reduced by six thousand dollars? A .. Yes. 

20 
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Q. And was the Richelieu Building and Loan 
paid the si~ thousand dollars? A. No, sir. 

Q. vVhen did you first know that that had not 
been done? A. The secreta ,ry of the Building and 
Loan had notified me about, I believe., three months 
later, that I had lapsed in the payments, and he 
also notified me that the insurance on my property 

10 in favor of the B. & L. had not been reissued, so I 
told the1n that that "ras paid off by Mr. Shnon 
Gittleman, and they informed me it wasn't. 

Q. Then when you found that out, then what did 
you do? A. I went to Mr. Simon Gittleman and 
asked hin1 about it, a.nd he told me that i he spent 
the money, and he would get. it for me. 

Q. Did he get it for you? A. No. 
Q. Fio,v manJr times did you go to Simon Gitt.Ie-

20 man's office regarding this matter up until tl1e 
mortgage of December 14 ,vas given to you by his 
1nother and father? A. During the time I had sold 
the property, and had made arrangements to sell it, 
and I went i to Mre Simon Gittleman and I told him 
that I was selling the property, and he said that 
he would pay off that six thousand dollar B. & L. 
mortgage. The ·"ray it stood then., there were two 
first mortgages : against that property. 

Q. What did he do and what did you ·do? A. 
30 Simon Gittlema .n went to Mr. Brodsky's office· and 

told me that he could get the money, but he didn't. 

40 

Q. What finally was 1 done? A. Mr. Brodsl{y, I 
believe, got in touch with Mr. Alter Gittleman, the 
father. 

Q. And what conversation from that time on did 
you have with either Simon or Alter Gittleman? A. 
Mr. Simon Gittleman came llp to get me in his ma-
chine and took me to h.is father's house. , 
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Q. ,vhat was there said among all of you? · A. 
He told me that he owed me the money, but he 
didn't have it., and his father would help him out. 

Q. What was said when you got up in the Gittle-
man house, by all of you? A. That is what was 
said. 

Q. vVhat was ' the next thing done? A. Then the 
closing of the selling of the property was to be some 
time, I believe, in November, and it was postponed 
until December fourteenth; that was by Mr. Simon 
Gittleman. 

Q. "\Vhat reason did he give for wanting it post-
poned? A. I don't k:now; he gave me no reas.on. 

Q. How ma.ny times did you demand that Simon 
Gittlen1ttn reduce bv six thousand dollars this Rich-,1 
elie11 Building and Loan mortgage? A. Ever since 
I was notified by the B. & L. 

Q. How many times in all do you think you asked 
him? A. Quite a number of times. 

Q. Then finally this mortgage was · given to you 
b·v Mr. and l\{rs. Gittleman on the Broome Street ,t, 

property, ,va .s it? A. Yes-. 
Q. And ,vhat was said by you or Simon or by 

. them pertaining to the giving of this mortgage? A. 
I ,vas told the m.ortgag Te would only be for six 
months; it ,vas for fifty-eight hundred dollars; that 
,vithin thirty days he waS' to pay two thous.and dol-
lars, which would reduce it to thirty-eig·ht hundred 
dollars, and that in six monthS'' time I would , get 
the other thirty-eight hundred dollars. 

Q. Mr. Westheimer, how wa.s, the fifty-eight hl1n-
dred dollars arrived atJ ,vhich is mentioned aS' the 
consideration in the mortgage? A. I believe that 
was the difference of what was p,aid off. I thin]{ that 
was the balance that was owed to the R.ichelieu ; I 
am not sure. 
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Q. Subsequently, was two hundred dollars paid 
to you by Alter Gittleman? A. Yes. 

Q. At the present tim .e there is thirty-eight hun-
dred dollars due you? A. Yes. 

CROSS EXAMIN.A.TION BY MR. HAUPTMAN: 

Q. The money that you p·aid to Simon Gittleman 
10 to make a. p·a.yment on account of that mortgage 

was done when? A. June 5; it wasn't money that 
was paid; it was a mortgage that was being 
changed. 
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Q. The trans ·action took place and the money 
given to Sin1on Gittleman ,vhen? A. June 5, 1926. 

Q. And you were infor1ned when that this moneJr 
had not been paid off to the Building and Loan? A. 
About three months later. 
· Q. That would be sometime in. September? A. 

Sometime around . that time. 
Q. Did you immediately get in touch with Simon 

Gittleman? A. Yes. 
Q. And did he immediately convince you that he 

had used the money for his own p·urposes? ... i\.. He 
told me at that time that he wa.s. to get some papers 
from the Richelieu Building and Loan, which he 
didn't have at that time, but that he "ras goin.g to 
have. 

Q. How long did he hold off- A. He sent it--
not until the sale of the property, December 14. 

Q. How long did he hold off until he confessed 
to vou that he had embezzled this- monev? A. He V 

told me one day in the office that he had spent it. 
That was about a month or so ago. 

Q. What did he say then? A. That was. the time 
that I had negotiated a sale of my property, bl1t 
h.e said .~ "I will get the money for you." 

Q. When was that? A. That was . around Octo --
ber or No,rember, something lik:e that; November I 
think it was. 
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Q. You mean from September until November, 
for two months- A. I have been trying to get the 
money from him and he has been stalling me. 

Q. He hadn't until that time confessed . to you 
that he had embezzled the money? A. No. 

Q. Then sometime in November he did actually 
confess that he had embezzled the money? A. Yes, 
he told me that he spent it. 

Q. What did you say to him? A. I told him that 
I waB selling this property a.nd that. I couldn't sell 
it unless that firsit mortgage was paid, and he told 
me that he wa.s going to pay it off. 

Q. And he didn't pay it? A. No. 
Q. Then what happened? A. Then at Mr. Brod• 

sl{~y's office I believe he told me., or it came about, 
that the conference was arranged with Mr. Alter 
Gittleman and Mr. Simon Gittleman. 

Q. At whose suggestion was that conference ar-
ra11ged? .A. I believe Mr. Brods :ky's :. 

Q. Mr. Brodslry ,vas your attorney at that time; 
he was the attorney for the sale of the prop ·erty? 
A. Yes. 

Q. And did you or Mr. Brodsky say anything to 
~imon Gittleman about ha .ving the mon.ey paid to 
you or you would have him arrested? A. I do11't 
remember that. 

10 

20 

Q. Would you S'ay that it wasn't Siaid? A. I 80 
thinlr at the time I s-aid that I didn't want to cause 
any trouble for anybody. 

Q.. What do you mean by that, that you didn't 
want to cause any trouble for anybody? A. Mr. 
Simon Gittle1nan told me that he would pa~y off that 
mortgage. 

Q. ,vhat did you mean when you said that yo11 
didn't want to cause any trol1ble for a.nybody? A. 
because he promised to pay off the mortgage. 40 
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Q. You had something in mind when you said 
to him, "I don't want to cause any trouble for any-
body," didn't you? A. Yes. 

Q. What did you have in mind? A. He said he 
would pay off th----e -

Q. You are not ans,ve ,ring the question. What 
did you have in mind when you said to him, "I 
don't want to cause trouble for anybody"? A. That 
waS' to Mr. Brodsl{V. -

Q. Was Mr. Simon Gittleman there at the time? 
A. He ,vas ' there at the time. 

Q. .1\..nd what did you have in mind when you 
said that? 

Court: What trol1ble did vot1 have in mind? .. , 

Witness: To save- him from . going to jail. 

Q. Did you mention the ,vord "jail"? A. No. 
Q. Did you mention the word "prosecutor"? A. 

That I don't remember. 
Q. You might have used that ,vord? A. Y·es. 
Q. And did you say anything about disbar-

ment? A. I don't remember tb.at. 
Q. Might you have said that? A. I don't think 

so. 
Q. You are not positive that : you didn't say it? 

80 A. No. 

40 

Q. And after this conference at Mr. Brodsky's 
office, at which Mr. Simon Git.tlema.n was : present, 
wa.s it then arranged that Mr. Alter Gittleman be 
brought into the matter? A. Mr. Alter Gittleman 
had said that he would ha,re that mortgage raised 
to protect the son. 

Q. When had he said that? A. At the office there. 
Q. To you? A. To me, at Mr. Brods]ry's office·, 

and at his : own house. 
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Q. When was the firs.t time you saw Alter Gittle-
man? A. The night that the son took me up there. 

Q. Up to his house? A. Yes, sir. 
Q. That ,vas the first time you saw him? A. Yes. 
Q. And when was it arra .nged that you were to 

go to Alter Gittleman's ; house? A. I believe that. 
Mr. Simon Gittleman had just come up~I didn't 
lrnow nothing about it; he come up and asked me 
to go up . to his father's house, that his father wanted 
t.o talk to me about that mortgage. 

Q. And then you went immediately? A. Yes, sir, I went ,vith him; he took me in his car. 
Q. Who was : present? A. Simon Gittlema .n, 

Alter Gittleman a.nd Mrs. Gittleman and myself. 
Q. What was the conversation at that time? A. 

l\'Ir. Simon Gittleman told his father that he had 
. used the money. Mr. Alter Gittleman said that he 

,vanted to protect his ' son from getting into trouble, 
and that he would mak :e good for the money that his son had used. 

Q. What arrangements were made then? A. Mr. 
Alter Gittleman said that he believed he would give 
me a mortgage on property that he had for fifty• 
-~ight hundred dollars; that within a short time, 
thirty days- or so, he would pay two thousand dol -
lars cas-La., leaving thirty-eight hundred dollars mort-gage for six months. 

Q. This was at Alter Gittleman's hol1se? A. In both places. 
Q. All at Mr. Gittleman's suggestion, not yourS:? A. No, sir. 
Q. You cannot be mistalren about that? A. No. 
Q. And this money you were supposed to get from 

Gittlen1an was to be used in the payment of the 
closing, wasn't it, on your o,vn property? A. At the 
closing of clearing up the Richelieu Building and Loan mortgage. 
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Q. Will you tell me how you would clear up the 
Richelieu mortgage with a mortgage you got from 
Alter Gittleman? A. Well, Mr. Brodsky, I believe, 
had arranged to--

Q. Do you know. A. I don't remember how much 
cash was to be taken at that time to close that title. 

Q. You were after Alter Gittleman to get what 
10 you could; to get what you were entitled to, in the 

best way that you could get it? A. I was after 
Simon Gittleman. 
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Q. When you ,vent to Alter Gittleman's house _, 
did you know why you were going? A. At the time 
I ,vent up to Alter Gittlen1an's house, I went up-
Mr. Gittleman had told me _that he would try to 
clear up , the mortgage. 

Q. Which one? A. Simon Gittleman _. 
Q. You went there for that purpose? A. Yes. 
Q. Was there any conversation at the time you 

were at the house, in the presence of Simon, Mrs. 
Gittleman and the Rabbi, in reference to sendin ·g 
Simon to jail? A. I don't remember. 

Q. Would you s-ay that there was no such conver-
sation? A. I don't remember that they mentioned 
sending him to jail. 

Q. That was a rather unusual conversation, a,bout 
sending someone to jail. 

Mr. Palmer: I object. 
Court : Why characterize it? 
Mr. Palmer: I object to the whole line of 

questioning under the theory that it mal{es no 
difference what the purpose was. 

Court: It may not make any difference to 
you, but it ma,kes some difference to hiln. It 
ma ,kes a very material difference. 

Mr. Palmer: My object is to the fact that it 
is not duress for a father to give a mortgage for 
the s:ak:e of saving the son from . trouble. 
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Court: That is: begging the question, is.n't it? 
That is a legal question. That is not a, question 
of fact. Find out what the facts are and then 
we will ap •ply the la,v to it. 

Q. Was there anything said at the time that you 
were at Alter Gittleman's. house in reference to hav-
i11g Mr. Simon Gittleman disbarred for the embezzle-
ment of this money? A. No, I don't remember any-
thing; I don't remember using the word "disbar-
n1ent." 

Q. Tell me what word you used. A. At that time. 
we were. talkin ·g about s:ettlement, the closing of my 
property, so I could sell, because there were two 
mortgages: on it, and Mr. Alter Gittleman had s.aid 
that he would help his son to p·ay off that six thou-
sand dollar Building and Loan mortgage, and that 
we ,vere to close title on December 14. 

Q. You remember whether Mrs.. Jennie .Gittleman 
,vas crying and weeping at the time you were there? 
A. No, sir. 

Q. In hysterics:? A. No. 
Q. Any excitement? A. No. 
Q. Did you ever attempt to s:ell this fifty-eight 

hundred dollar mortgage? A. Attempt to sell it? 
Q. Discount it. A. No, sir. 
Q. You are s.till in posses .sion of that mortgage, 

are you? A. Yes. 
Q. You still say, however, that. the money that 

you were trying to get at that time-the arrange-
ments that you made at that time were for the pur-
pose of ena .bling you to sell your property on De-
cember 14? A. Yes., sir. 

Q. But you made no effort to use this. mortgage.-
A. No. 

10 
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Q. This mortga .ge, which you got from Gittleman, 
-in the settlement of that property? A. I believe- · 4o 
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Q. Did you? You l{now whether you made a.ny 
effort. A. I left that in the hands of Mr. Brodslry 
to take care of. 

Q. You a.re sure that at the time you were at 
Alter Gittleman's house, there wa.s: no conversation 
relative to the prosecution of Simon Gittleman? 

10 lvlr. Isaacs : That has. been a.sked several 
times. 

Court: Answer the question. 

A. I don't remen1ber anything that we said I ,vould 
prosecute l1im. 

Q. How long "1"'"ere you tl1ere? A. I imagine about 
t,venty minutes or so. 

Q. The only arrange111ent made, then, when you 
were at Alter Gittleman's house, was. that he was to 

20 give-you a mortgage-that he a.ncl Mrs. Gittleman 
were to give you a mortgage on the Broome Street 
property? A. They were to arrange to clear up , that 
Building and Loan mortgage. 

Q. The only arra ,ngement was that you were to 
get a mortgage for fifty-five hundred dollars? A. 
Yes. 

Q. For how long? A. I believe the mortgage was 
fifty-eight hundred dollars, for six months. 

30 Q. And was there anything said about the terms 
of the mortgage, while you were at Alter Gittle-
man's? A. He told me that he would pay two tho11-
sand dollars; this happened at Mr. Brodsky's office. 

Q. I am talking abot1t at Mr. Gittlern .an's house, 
the Ra .bbi's house. A. At his house I don't believe 
there was . anything said at that time about how it 
would be tak:en ca.re of. He told me that he would 
try to arrange to talte care · of it. 

Q. At the time that you went to Mr. Brodsky's 
40 office, on the following Monday,-was it? A. I be-

lieve it was.. 
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Q. (Continuing)-did you get a settlement cer-tificate and settlement sheet showing how this n1oney was. accounted for? 

Court: What money? 
Mr. Hauptman: I mean this mortgage-the 

amount that was arrived at in the mortgage. 
Witness: The fifty-eight hundred dollars? 11> Mr. Hauptman: Yes, a. settlen1ent sheet. 

A. No. I didn't have a sheet; I think he just said that he would pay two thousand dollars within thirty dayS:, and thirty-eight hundred dollars would stand. 
Q. That was his : suggestion? A. Yes. He told me he would p·ay it off as soon as pos.sible ; that he could p·ay off two thousand dollars within thirty days. 
Q. Who? A. Mr. Alter Gittleman, and that would leave thirty-eight hundred dollars stand for six months. 
Q. Did he say why it would tak:e, thirty dayS: to pay it off? A. He said he had some shares in the Building and Loan, a.nd it would tak:e about thirty days., to get it. 
Q. You didn't want the two thousand dollars: all at once? A. I didn't say. 
Q. You were satisfied to talre a fifty-eight hun-clred dollar mortgage? A. I was satisfied to get that mortgage cleared up as fast as pos:sible. 
Q. Do you know how it was . that provisioJ} was. made in the 1nortgage for a payment in cas.h to you in thirty days? A. He said he would get two thou-sand dollars in cas.h and p,ay it off within thirty days, and he would leave thirty-eight hundred dol-lars stand for six months, because he expected to 
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get another mortgage, B. & L. mortgage, and p·ay 
tl1at off. 

Q. So that it waB at the Ra .bbi's own suggestion 
that a clause was put in the mortgage that he was 
to make a payment in cash within thirty days? A. 
Yes. 

Q. Only at his suggestion? A. Yes, it wasn't 
10 mine. 

Q. From the time that the mortgage wa.s closed in 
Mr. Brodsky's office-executed in Mr. Brodsky's. 
office, until you received the first cash payment from 
Mr. Gittleman, Rabbi Gittleman, had you been in 
touch with them . at all? A. I don't believe so. 

Q. And were you in touch with him at all from 
the time that he executed the n1ortgage until the sec-
ond payment was made of :fifteen hundred dollars? 

20 A. In touch with Mr. Alter Gittlema .n? 
Q. Yes. A. No. 
Q. Were you in touch with Simon Gittleman dur-

ing that time? A. I don't believe I was. 
Q. Where were these two check:s paid to you or 

given to you? A. In Mr. Brodslry's. office. 
Q. By whom? A. Mr. Brodsky handed them to 

me. 
Q. Was Mr. Gittleman there at the time? A. I 

believe he was. 
8 0 Q. Do you know how you both hap ·pened to be 

there at the same time? A. I believe he came down 
and paid it off; he came down a.nd ha .nd me the 
check. 

Q. You had arranged with him to be down there? 
A. Mr. Brodsky had arranged it. 

Q. Hadn't you gotten in touch with the Rabbi and 
told him that unless these pa .yments were made · at 
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once, that you would move for the pros.ecution of 
his. son? A. I didn't get in touch with him at all. 

Q. Did you asl{ Mr. Brods:l{y to do that for you? 
A. No, sir. 

Q. Do you know whether Mr. Brodsl{y did it for 
you? A. That I am not sure. 

Q. You a.re pos.itive that at no time, either before 
or after the execution of the mortga .ge, you never 
made any threats to Alter Gittleman of having his 
son prosecuted for the embezzlement of the six thou-
sand dollars.? A. I didn't see Alter Gittleman after 
that time; I didn't make any threat to him. 

Q. At a11y time did you ever say to him, from the 
time that you were up · at hiSr hous.e first until he 
actually made these two p·ayments? A. Did I make 
n.ny threat to him? No, sir; never did. 

Q. You never threatened his son with disbarment 
in the presence of his. father? A. No, sir. 

Q. Did you l{now whether Si1non Gittleman had 
actually embezzled the money that you had en-
trusted to him? A. He S'aid he spent it. 

Q. And you l{new that was a crime; didn't you? 
A. Yes. 
. Q. And you never mentioned-there was never 
any discussion between Alter Gittleman and your-
self as to the crime that had been committed by 
Simon? · A. The only discussion was at the time at 
his house, when he said that he was going to try 
to help his son out. 

Q. Help , his son out in what way? A. To pay this 
mortgage on the B. & L. 

Q. At the time that you had this. discussion at 
Alter Gittleman's house with the Ra.bbi, was the dis-
cussion concerning the debt of six thous.and dollars 
owing by Simon Gittleman, or to the embezzlement 
of six thousand dollars? A. To the embezzlement. 
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Q. That wa.s clear. A. Yes. 
Q. Everybody understood that? A. Yes:. 

CROSS EXAMINATION BY M.R. ISAACS: 

Q. How many days was it after you were at the 
Gittleman home that vou received this bond and ti 

10 mortgage? A. It might have been a week or more. 
Q. Where did you receive this bond and mort-

gage? A. At the office of Mr. Nathan Brodsky. 
Q. Who was p·resent at that time? A. Mr. Alter 

Gittleman, I believe he was there, and Jennie Gittle-
111an. I was there, Mr. Brodsky. 

Q. You received . on account of this mortgage two 
thousand dollars? A. Yes. 

Q. And thirty-eight hundred dolla .rs du.e? A. Yes. 
Q. Did you at the time you received this mort-

20 ga.ge lmow that a certain judgment had been. recov-
ered against Alter Gittleman and his son Simon 
Gittleman? A. No, .sir. 

30 

Q. Did you enter into any conspiracy, or did you 
tak:e that bond and mortgage in any cons.piracy with 
Simon Gittleman or Alter Gittleman? A. No, sir. 

Court: Did you know . suit was pending 
against Alt.er Gittleman by Alice May Slater? 

Witness.: No, sir. 
Court: Did you know that she had any claim 

against him? 
Witness : No, sir; never heard her na.me until 

I believe it was Mr. Cooper came down to where 
I worked, in P·hiladelp ·hia. 

Q. When was that? A. That was January or 
February, was it, 192'7. 

Q. Did you make any threats a.gains.t Simon. Git-
4:0 tleman to Alter Gittleman? A. No. 
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REDIRECT EXAMINATION BY MR. PALMER: 

Q. Mr. Westheimer, do you remember the name 
of the person who was to advance the twelve thou-
sand dollars o·n your propertJr, six thousand dollars 
of which was to have been paid by Simon Gittleman 
to Mr. Cummings, to reduce his mortgage, and the 
other · six thousand dollars to be paid to the Riche-
lieu Building and Loan? A. Mr. Simon Gittleman 
had said it was the estate, I believe, of Goldy 
Schwartz. 

Q. He was. an architect? A. Y e8. 
Q. He told you that? A. Yes. 
Q. And it .was : from that estate th.at he was to 

get the twelve thous.and dollarS:? A. Yes. 
Q. And to that estate you were to give the mort-

gage? A. Yes. 
Q. After MisS' Slater had recovered her judgment 

in this case and after the time when Mr. Cooper had 
gone do,vn · to Philadelphia, to see you, did Simon 
Gittleman come down to Philadelphia to see yot1 
about anything? A. Yes. 

Q. About when was that? A. That was, I think, 
a m.onth or so later; I am not sure of the time; it 
"ras. in the summer of 1927; he came down in his 
machine that day. 

Q. And what did he say to you then? Simon 
Gittleman. A. He wa.nted me to give him. a letter 
stating that I ha .d loaned him six thousand dollars; 
which I didn't., and I wouldn't give him no letter. 

Q. Did he at that time tell you, or say anything 
to ~you, which led you to believe that he knew that 
you had already given an affidavit to the effect that 
he had stolen your money? A. He l{new that; he 
S'aid that he read the affidavit that I made out, and 
he wanted me to give him a letter saying that I had 
loaned him the money. 

10 
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S. W estliei·mer. Called by OomJJlairiant. Red :irect. 

Q. And if you gave him such a letter saying that 
you had loaned him the money, what was he and his 
fat.her going to do about the payment of this. thirty-
eight hundred dollars. which he owed you; if you 
gave him s.uch a. letter, what was he and his father 
going to do then? A. I don't lrnow what they would 
have done. 

EXAMINATION B·Y THE COURT ' : 

Q. What affidavit did you make? A. I made out 
an affidavit s-etting forth the time that I had bought 
property from Patrick Cummings, and that at the 
time s.howing where he had come to me in reference 
to changing the mortgages, and that. he was : going 
to pay off the Richelieu Building and Loan As.s.ocia-
tion, which he didn't do. 

20 
Q. What was the purpose of the affidavit? A. 

The reason I gave the affidavit was to-wa.s to show 
how I had presented-how I was connected with the 
transaction of the sale of the property, the chang-
ing of the mortgages. 

Q. Why was it neces.s:ary to show that? A. Mr. 
Gittleman had told me that he was going to pay off 
the mortga .ge. 

Q. I unders.t.and that, but what was- the purpose 
of making the affidavit ] of this transaction about 

30 Simon Gittleman; what were you going to use the 
affidavit for? A. To--why, he asked . me to give 
him a letter, and I wouldn't give him . a letter. 

Q. That was after the affidavit was made. He 
saw the affidavit to the effect that he had embezzled 
the money. That is- what the effect of it wa.s? A. 
Yes. 

Q. You had made an affidavit charging him with 
having embezzled this money? A. Yes. 

Q. And when he found it out, he came over to 
4o Philadelphia and aslred you to give him a letter to 
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S. Westheimer. Called by Complainant. Recros·s. 

the effect that you had loaned him the money? A. Yes. 
Q. Why did you mak:e the affidavit; what were 

you going to use it for? A. It was also in connec-
tion at that time, I was told that-in reference to Miss Slater's case. 

Mr. Isaacs: I can answer that question. 
Court: I want an answer as to why he made that affidavit. 

A. (Continuing) I was told I was a part conspira-
tor to defraud Miss Slater out of some money, and I k:new nothing about it. 

Q. When was the affidavit made? A. I believe a 
short time after Mr. Cooper came down to Phila-delphia. 

Q. After the mortgage was . given? A. Oh, yes. 

Mr. Is,aacs: This is a complaint against a 
member of the bar, and whenever clients. come 
to my office and malre complaints., I have i.t re-
duced to affidavit form, and that was made. 

Court : The only thing I was · interested in 
was finding out whether the affidavit was made 
as a base of criminal complaint. 

Mr. Isaacs: It was made for my own personal files. 

RECROSS EXAMINATION BY MR. HAUPTMAN: 

Q. Before whom was. this affidavit taken? A. Mr. Isaacs. 
Q. That was after Mr. Cooper came down and saw you? A. Yes. 

10 
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Q. And Mr. Cooper had ma.de a statement to tb.e 
effect that yo11 were being charged in a conspiracy, . 40 and that is- why you made the affidavit? A. Yes. 
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Joseph I. Conlon .. Called by Complainant. Direct. 

Q. You went back: and told Mr. Isaacs that after 
Mr. Cooper had told yo11? A. I gave Mr. Isaacs all 
the papers I had. 

Q. That is why you made the affidavit? A. Mr. 
Cooper served me with the papers. 

JOSEPH I. CONLON, sworn for complainant: 

DIREOT EXAMINATION BY MR. COOPER: 

Q. Yo11 are secretary of the Richelie ·u Building 
and Loa .n Association, are you not? A. I am. 

Q. Can you tell us ho"r the property of Mr. Sid-
nev W estheimer stood on the boolcs of your asso-
ciation, we will say back: in June and July, 1926? 

20 Ae In Jl1ne it was about two months · in arrears, 
and it went on to August; we notified Mr. West-
hei.mer that he· was in arrears, and in my minutes 
here I have- this : is October 1926: "The secretar·y 
read a letter front Mr. Sidney Westheimer, with 
reference to a loan of $6,000, which should ha,re 
been paid off to the Richelieu Building and Loan 
Association through Mr. Gittleman, attorney. As 
the loan was not paid off, the secretary was in• 

30 structed to get in touch with Mr. Westheimer and 
notify him to that effect." The next morning I 
called Mr. Westheimer up and told him that, and I 
also called at Mr. Gittleman's offi.ce-

40 

Q. Simon Gittleman, the lawyer? A. Yes, a.nd 
he gave me his personal checl{ for $389.40, in pay-
ment of monthly dues and paying the whole loan 
up to date. That was Mr . . Simon Gittleman's 
check. Then it went on, we didn't hot.her anv more .. 
about the matter., because ,ve had a. mortgage on 
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Joseph I. Conlon. Galled by Complainant. Direct. 

the property, but it was Mr. Gittleman's personal 
check: that paid off that arrearage. At that time, 
which ,vas on December 15, the loa11 was finally 
paid off. 

Q. Do you l{now in what way? A. No, I don't 
know by what check:, but the bond and mortgage 
amounted to $6,000, and interest and fees $61.50, 
and dues, and profit from that $571.74, so that the 10 
total check to the Building and Loan was $5489.76, 
and that wiped out the loa .n as far as the Building 
and Loan wa,s concerned. 

Q. That was made on December 15, 1926? A. 
Yes. 

Court: Who ga.ve you the · money? 
WitneS's: That I cannot say. It was handled 

through Mr. Brodsk:y's office. I don't know 
just by whom the · checlr was drawn, but we were 
paid. 

Mr. Is.aacs : I offer in evidence, by cons .ent, 
letters from Braelow & Tep •per, addressed to 
Isaacs & Gunther, bearing date September 13, 
1927; September 16, 1927; September 21, 1927 ; 
October 10, 1927; October 27, 1927; November 
25, 1927, and January 12, of this year. 

Will you also consent to the offer of the as-
signment of the final decree to Jennie Gittle-
man? 

Mr. Hauptman: Yes. 
Mr. Isaacs-: Cons:ent substituting ourselves 

as. solicitors to Braelow & Tepper. 
And insurance policy, upon receipt of which 

we were to receive the full amount due us .. 
I also offer in evidence the final decree. 
Court: My understanding is that the final 

decree is to be opened in order to permit the 

20 
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40 
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Joseph I. Conlon. Called by Complainant. Direct. 

defendants, Alter Gittleman and Jennie Gittle-
man, to interpose this defe11se of duress, and 
that the pleadings are to be am.ended accord-
ingly, and the whole matter disposed of in this 
suit? 

Mr. Isaacs: That is perfectly agreeable to 
me . 

(Marl{ed Exhibits D-3 to D-14.) 
Court: Let it appear on the record that the 

affidavit. to which reference was made during 
the examination of Mr. Westheimer, was exe:-
cuted on June 18, 1927, s.ix months. after the 
mo:rtgage and just prior to the institution of 
this chancery proceeding. 

Mr. Isaacs : I never saw the answer in this 
case from Braelow & Tepper. The Tenth para-
graph: 

"Defendant denies tl1e payment of $5,800 in 
cash to Simon S. Gittleman b·y Sidney West-
heimer, in consideration of said mortga .ge, and 
denies that said deed of mortgage was made 
in fraud, said mortga .ge ha .ving been given to 
secure the repayment of monies due and owing 
from Simon S. Gittleman to the said Sidney 
Westheimer, and also in consideration o.f fore-
bearance to sue Simon S. Gittleman by the said 
Sidney Wes itheimer." 

The Court : Why doesn't that bind you as to 
the question of duress? 

Mr. Hauptman: I don't think it does. This 
is merely an answer to the allegation of corn--
plaint. It merely answers the allegation of 
fraud and conspiracy to deprive himself of 
what property he has, s.o, he cannot pay and 
meet the obligation of the judgment a.gainst 
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him, but this does not exclude any other de-
fense. There is no allegation here that there 
was a.ny fraud or conspiracy on the part of 
West.heimer and Alter Gittleman to deprive 
Gittleman of his property so he cannot pay this 
judgment. 

Court : I will not dispose of this matter now. 
I will reserve decision on it. 10 

There are two points ; involved. 
The first one is, of course, whether or not the 

mortgage is void as to this judgment creditor; 
and the second, is whether the mortgage is void 
because of duress. In either event, the result 
will int1re to the benefit of the complainant 
here. I mean in the event that the mortgage is 
declared void for either reason, it will inure to 
the benefit of the complainant here. 

20 You may submit a memorandum on that. It 
is a matter which involves ' the integrity of a 
member of the New Jersey Bar. The record 
will have to be written up~ and will be pre-
sented to the Supreme Court for such action as 
m·ay be necessary. 

I think, perhaps, we may s.ave time, by not 
actually opening the decree in the f oreclos.ure 
suit until I have determined this question of 
the validity of the parties · as: to Alter Gittleman 30 
and his wife, because if I don't set it aside as 
to them, then the decree may be permitted to 
stand so far as they ·are concerned. 

. 40 
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Exhi.bit C-1. 

NE,,r JERSEY SUPREME COURT, 

ESSE'X COUNTY. 

ALICE MAY SLATER, 
- Plaintiff, 

10 vs. Transcript 
of Pleadings 
for Trial. 

. 

ALTER GITTELMAN and BENJAMIN 
GITTLEMAN, 

Defendants. 

Summons issued Oct. 2, 1925. 

P .ALMER & COOPER, 

20 Attorneys for Plaintiff. 

30 

SIMON S. GITTLEMAN, 

Attorney for Defendants. 

AMENDED AND SUPPLEMENTAL COMPLAINT. 

The plaintiff, Alice May Slater, residing at No. 24 
Rudgehurst Road, vVest Ora .nge, New Jersey, says 
that: 

FIRST COUNT,. 

1. On August 22nd, 1925, at about 11 :15 P. M. 
she was a passenger in a certain Ford Roadster 
automobile. 

2. Said Automobile was · then a.nd there be·ing 
driven in a northerly direction along Valley Road 
approaching Park Avenue in West Orange, Essex 

4:0 County, New Jersey. 
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3. Park .A venue and Valley Road are public high-ways in the State of New Jersey. 

4. At said time the defendant Alter Gittleman, 
o,vned a certain I-Iudson automobile, bearing regis-
tration nt1n1ber 32882 for New Jersey. 

5. At s-aid tin1e the said automobile of Alter Git-
tleman was being operated by his son, Benjamin 
Gittleman, as the duly authorized agent and ser- 10 
vant of the defendant, Alter Gittleman. 

6. Defendant, Alter Gittleman, by his agent and 
servant, was then and there operating said auto-
mobile in a southerly direction along Valley Road 
approaching Park Avenue. 

7. Upon reachi11g tl1e junction of Valley Road 
and Park Avenue, the defendant by his agent and 
servant .negligently and carelessly turned to the 20 
left, so as to proceed into Parl{ A venue, and then 
a11d there collided with the automobile in which 
plaintiff was- a passenger. 

8. The defe11dant, Alter Gittleman, by his agent 
and servant, was negligent in that he changed his 

· course without giving any visible or audible sigr1al 
of his intention so to do. He operated his auto-
mobile at a dangerous, illeg·al and excessive rate of 
speed. He made no reasonable observation of 
others lawfully llpon the highway. 

9. As a result of the negligence of defendant., 
A.lter Gittle1nan, plaintiff became, is, and will be 
sick, sore, lame and disordered, and permanently 
scarred, and endured great pain, suffering and 
shoclc, and will in the future become, is, and will 
be rendered nervous, and she was cut and bruised 
about her legs, anl{le and throat, and is perma~-

30 

40 
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ently injured, and she sustained internal injuries, 
and she was confined to her home and bed for a 
long period of time, and was, is, and will be de-
prived of earnings and profits she otherwise would 
have made and earned ; her clothing ,vas damaged, 
and she was obliged, and still is, and will in the 
future be obliged to expend large sums of money 
for · doctor and medicines in endeavoring to cure 
herself of her said injuries . 

· . WHEREFORE, plaintiff demands of the defendant, 
AL\.lter Gittleman, the sum of Ten thousand ( $10,000) 
dollars, tog·ether with costs of this suit. 

SECOND COUNT. 

1. Plaintiff realleges, repeats and malres part 
hereof paragrap -hs Nos. 1, 2., 3 and 4 of the first 
count. 

2. At said time said automobile was being 
operated by the defendant, Benjamin Gittleman. 

3. The defendant, Benjamin Gittleman, was then 
and there operating said automobile in a southerly 
direction along Valley Road approaching Parlr 
Avenue. 

4. Upon reaching the junction of Valley Road 
30 and Park Avenue, the defendant, Benjamin Gittle .. 

man, negligently and carelessly turned left so as to 
proceed easterly into Park: Avenue, and then and 
there collided with the automobile in which plain-
tiff was a passenger. 

5. The defendant, Benjamin Gittleman, was-
negli~nt in that he changed his course without 
giving any visible qr audible signal of his intention 

4 0 so to do. He operated his automobile ·at a danger-
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ous, illegal and excessive rate of speed. He made 
no reasonable observation of others: upon the high-
way. 

6. As a result of the negligence of the defe,ndant, 
Benjamin Gittleman, plaintiff became, is, and will 
be sick, sore lame and disordered, and permanently 
scarred a.nd endured great pain, suffering and 
shock, and will in the future become, is, and will be 

. rendered nervous, and she was cut and bruised 
about her legs, ankle and throat, and is permanently 
injured, and she sustained internal injuries-, and 
she was confined to her home and bed for a long 
period of time, and was, is and will be deprived of 
earnings and profits she otherwise would have made 
and earned; her clothing was damaged, and she was 
obliged, and still is, and will in the future be obliged 
to ex11end large sums of money for doctor and medi-
cines in endeavoring to cure herself of her said in-
• • Juries. 

WHEREFORE, plaintiff demands damages of de-
fendant Benjamin Gittleman, in the sum of Ten 
thousand ($10,000.) dollars, together with costs of 
suit. 

Filed Nov. 28, 1925. 

p ALMER & CooP~R, 
Attorneys of Plaintiff. 

ANS"WER TO AMENDED AND SUPPLEMENTAL 
COMPLAINT. 

The defendant, Alter Gittleman, residing i.n the 
City of Newark '., County of Es,Sex, and State of · 
New Jersey, in answer to the First Count of the 
Amended and Sup •plemental Complaint filed herein 
sa.ys that: 

10 
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1. He has no ]{nowledge or information sufficient 
to form a belief as to the contents of paragraph one 
( 1) of the first count. 

2. He has no knowledge or information sufficient 
to form a belief as to the contents of paragrap •h two 
( 2) of the :first count. 

3. Defendant admits paragraph three ( 3) of the 
first count. 

4. Defendant admits paragraph ( 4) of the first 
count. 

5. Defendant denieS' paragra .ph five ( 5) of the 
first count and theref<?re puts the plaintiff upon his 
proof. 

6. Defendant denies paragraph six ( 6) of the 
first count and therefore p·uts the plaintiff upon his-
proof. 

7. He denies paragraph seven (7) of the first 
count. 

8. He denies para .graph eight ( 8) of the first 
count. 

9. He has no knowledge or information sufficient 
to form a belief as to the contents of paragraph nine 
( 9) of the fi.rst count. 

Defendant Benjamin Gittleman residing in the 
3o City of Newark, County of Esse ·x, a.nd State of New 

Jersey, in answer to the a1nended and supplemental 
· complaint filed herein says that: 

1. He a.dmits parag~raph one (1) of the second 
count. 

2. He admits paragraph two (2) of the second 
count. 

3. He admits IJaragraph three ( 3) of the second 
40 count. 
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4. He denies paragrap •h four ( 4) of the second count. 

5. He denies paragraph five ( 5) of the second count. 

6. He has no lrnowledge or information sufficient 
to form a belief as to the contents of paragraph six 
( 6) of the second count and therefore puts the plaintiff upon her proof. 

Filed Dec. 10, 1925. 

SIMON s. GITTLEMAN, 
Attorney for Defendants. 

I, EDWARD J. KELLEIIER, Clerlr of the Supreme 
Court of the State of New Jersey do certify that 
the foregoing is a true · transcript of the pleadings 
in the above-stated cause as the same remain on file 

JO 

in my office. 20 

IN TESTIMONY WHEREOF I have set my 
hand and the seal of said Court at Tren-

( Seal) ton, this twenty-eighth day of Se·ptember, 
A. D. nineteen hundred and twenty-six. 

Enw ARD J. KELLEHER, 

Clerk. 

30 

40 
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Exhibit C-2. 

NEW JERSEY SUPREME COURT, 

ESSE 'X COUNTY. 

ALICE MAY SLATER, 
Plaintiff, 

lQ vs. 

ALTER GITTLEMAN and BENJAMIN 
GITTLEMAN, 

Defendants. 

To SIMON s. GITTLEMAN, Esq., 
Attorney of Defendants, 

1060 Broad Street, 
20 Newark, N. J. 

Sm: 

Action 
a,t Law. 
Notice of 
Motion. 

TAKE NOTICE that on Saturday, February 5th, at 

ten o'clock in the forenoon, or as soon thereafter 
as counsel may be heard, we will move before the 

Honorable William A. Smith, at his Court Room 
at the Court House, in Newark, New Jersey, to re-
instate the above entitled case, which is No. 342 in 
the list of ca.ses for the December term, the same 

SO having been erroneously marked off on the opening 

of said term. 

Dated, Newark, N .. J., February 3, 1927. 

PALMER & COOPER, 

Attorneys of Plaintiff. 
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Exhibit C-3. 

NEW '-JERSEY SlTPREME COURT. 

ALICE MAY SLATER, 
Plaintiff, 

vs. 
BEN;f AMIN GITTLEMAN, by SIMON 

GITTLEMAN, his next friend and 
ALTER ( or Alten) GITTLEMAN, 

Defendants. 

P AIJMER & COOPER, 
AttorneJrs. 

Action 
at Law. 
On Postea. 

10 

Judgment entered this fourth day of 
$3000.00 March, A. D. nineteen hundred and 

48.38 twenty-seven in favor of plaintiff and 
a.gainst the defendants for the sum of 20 

$3048.38 three thousand dollars damages and 
forty-~ight dollars and thirty-eight cents 

R. to S. C. costs. 

WM. S. GUMMERE, 
c .. J. 

I, EDWARD J. KELLEHER, Clerk of the Supreme 
Court of the State of New Jersey, do certify that the 
foregoing is a true copy of the Judgment entered 30 
in above stated cause which said Judgment is re-
corded in this office in Vol. 23 of Judgments, page 
173. 

IN TESTIM0N:Y WHEREOF I have set my 
hand -and the seal of said Court at Tren-
t.on, this second day of February, A. D. 
nineteen hundred and twenty-eight. 

EDWARD J. KELLEHER, 
Clerk. 40 
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Exhi .bit C-4. 

KNO"\V ALL MEN BY TH.ESE PRESENTS., THAT Alter 
Gittle111an and Jennie Gittleman, his wife, of the 
City of N e,varl{, County of Ess:ex and State of New 
Jersey, are held and firmly bound unto Sidney West-
heimer, of the City of Newark, Cou.nty of Essex and 
State of New J ers :ey, in the sum of Eleven thousand 
six hundred dollars ($11,600.) la,vful money of the 

IO United States. of An1erica to be p•aid to the said 
Sidney Westheimer, his. heirs., executors, adminis-
tratorS: or assigns: To which payn1ent well and truly 
to be made, we bind ourselves, our heirs ., executors 
and administrators, firmly by these presents. Sealed 
with our Seal and Dated the Fourteenth day of De-
cen1ber One Thousand Nine Hundred Twenty-six. 

THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, 
That if the above bounden Alter Gittleman a.nd Jen-

20 nie Gittleman, his wife, their heirs, executors or ad-
ministrators, shall well and truly pay or cause to 
be p·aid, unto the above named Sidney W estheimer, 
his heirs, executors, adminis.trators or assigns, the 
just and full s.um of Fifty eight hundred dollars, to 
be paid as follows.: ·( $2000) Two thousand dollars 
on or before the 14th day of January 19-27 and 
( $3800) Thirty-eight hundred dollars on or before 

the 14th day of June 1927 with interest at 6·% from 
the 14th day of December 1926, without any fraud 

30 or other delay, then the above obligation to be void, 
otherwise to remain in full force and virtue. 

AND IT IS HEREBY EXPRESSLY AGREED., That should 
any defa .ult be ma,de in the p-ayment of the said in-
terest or installment or of any part thereof, on any 
day whereon the s.ame is made p-ayable, as. above 
expressed, or should any tax, as.sess.ment, water rent, 
or other municipal or governmental rate, charge, 
imposition or lien be hereafter imposed or acquired 

40 upon the premises : described in the mortgage accom-
panying this bond, and become due a.nd payable, and 
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should the said interest or installment remain un-
paid and in arrear for the sp,ace of no days ,, or ,said 
tax, asses.sn1ent, water rent, or other municipal or 
governmental rate, charge, imposition or lien, or any 
or either of them remain unp ,aid and in arrear for 
the space of no then and from thenceforth, that is 
to say, after the lapse or expiration of either of the 
said periods as the case may b,e, the aforesaid prin-
cipal sum of Fifty eight hundred dollars with all 
arrearage of interest thereon, shall, at the option of 
the said Sidney W estheimer or hiS' legal repre8enta-
tives, become and be due and payable immediately 
thereafter, although the period first above limited 
for the payment thereof may not then have expired, 
anything hereinbefore contained to the contrary 
notwithstanding. 

Signed, Sealed and Delivered ( 
in the presence of 5 

ALTER 'GI'TITLEMAN (L. S.) 
(JENNIE GITTLE 'MAN in Jewish) (L. S.) 

N. H. BRODSKY. 

BOND. 

Alter Gittleman a,nd Jennie Gittleman, his wife 
to 

Sidney W estheimer 
Dated December 14th, 192,6. 
Amount $,5800.00 

Between: 

SIDNEY WESTHEIMER _, 

and 
Complainant, 

ALTER GITTLEMAN and JENNIE GITTLEMAN, 
his wife, et ano, 

Defendants. 

Presented to me and marked by me Exhibit C-1, , 
PAUI.i F. CULLUM, 

Master. 

10 
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Exhibit C-5. 

THIS INDENTURE, made the Fourteenth day of De-
cember, in the year of Our Lord One Thousand Nine 
Hundred and Twenty-six. 

Between 

ALTER GITTLEMAN and JE:NNIE GITTLEMAN, his 
10 wife, of the City of Newark, in the County of Essex 

a.nd State of New Jersey, of the First Part: 

And 

SIDNEY WESTHEIMER, of the City of Newark, in 
the County of Essex and State of New Jersey, of 
the Second Pa.rt : 

WHEREA.s, the said .. AJter Gittleman and Jennie Git-
20 tleman are justly indebted to the said p·arty of the 

second part, in the sum of Fifty-eight hundred dol-
lars, lawful money of the United States : of America, 
secured to be paid by a certain bond or obligation, 
bearing even date with these presents, in the penal 
sum of Eleven thousand s.ix hundred dollars, lawful 
money as afores.aid., conditioned for the payment of 
the said first mentioned sum of Fifty-eight hu.ndred 
dollars · lawful money as aforesaid, to• the said party 

30 of the second pa,rt, his executors, administrators or 
assigns, on the 14th da.y of June, which will be in 
the year One Thousand Nine Hundred and Twenty-
seven and interest thereon, to be computed from the 
14th day of December, One Thousand Nine Hundred 
and Twenty-six, at and after the rate 6 per cent, per 
annum, and to be: paid semi-annually. 

AND IT IS THEREBY E;XPRESSLY AGR.EED, that should 
any default be made in the payment of the said in-

4 o _ terest or installment of principal or of any part 
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thereof, on any day whereon the same is made pay-
able, as above expressed, or should any tax, as.sess-
ment, water rent, or other municip ·al or govern-
mental rate, charge, imposition or lien be hereafter 
imposed or acquired upon the premises described in 
this mortgage, and become due and payable, and 
should the said interest remain unpaid and in ar-
rear for the space of thirty days, or said tax, assess-
ment, water rent or other municipal or govern-
mental rate., charge, imposition or lien be hereafter -10 
either of them remain unp ·aid and in arrear for the 
sp•ace of sixty then and from thenceforth, that is 
to say, after the lapse or expiration of either of the 
said periods as. the case· may be, the aforesaid prin-
cipal su1n of Fifty-eight hundred dollars ,vith all 
arrearage · of interest thereon, shall, at the option of 
the said party of the second p,art, or his. legal repre-
sentatives, become and be due a.nd payable in1medi-
ately thereafter, although the period above limited 2:0 for the payment thereof may not 1 then have expired, . .\, 
anything therein before contained to the contrary 
thereof in anywise notwithstanding ; as by the said 
bond or obligation, and the condition thereof, refer-
ence being thereunto had, may more fully appear. 

. It is expressly understood and agreed that the 
parties of the first part will pay the sum of Two 
Thousand Dollars ( $2000) on the principal of this 
mortgage due the said party of the second part on or 30 
before the 14th day of January 1927. Anything to 
the contrary herein notwiths.tanding, and on failur .e 
to pay the said sum. of Two thousand Dollars with-
in the time aforesaid the whole amount of this mort-
gage s.hall immediately become due and payable. 

Now., THIS INDENTURE WITNESSET 'H) That the said 
party of the first part, for the better securing the 
payment of the said sum of money mentioned in the 
conditon of the said bond or obligation with interest · 4o 
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Exhibit D-1. 

No .......... . Newark, N. J. Dec. 14, 1926. 

NEWARI{: TRUST COMPANY 

PAY TO THE ORDER OF SEDNEY WE'STHEIMER •• $.500.00 
FIVE HUNDRED 00/100 .................. DOLLARS 

No. 820 

A. GITTLEMAN 

Endorsed : "Installment of prin-
cipal on mtg. of $5800. 

SEDNEY WESTHEIMER 

S. N. WESTHEIMER 

Exhibi.t D-2. 

Newark., N. J. Dec. 24, 1926. 

NEW ARK TRUST COMPANY 

Pay to the order of SEDNEY WESTHEIMER .. $1500.00 
FIFTEEN HUNDRED 00/100 . .............. DOLLARS 

Newark T·rust Co·. $1500. and 00 Cts. 

A. GITTLEMAN 

Endorsed: "Additional $1500. on 
Mtg. of $5800.00. Balance no"T · 
due $3800. 

- SEDNEY WESTHEIMER 

S. N. WESTHEIMER 

DAVID SAMUEL 
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Exhibit D-3. 

BRAELOW & TEPPER 
Counsellors at Law 

Industrial Office Building 
1060 Broad St . ., Newark:., N. J. 

Sept. 13th, 1927. 

Isaacs and Gunther, Esqs., 
National Bank of North Hudson Bldg., 
Union City, N. J. 

Gentlemen: 

Replying to your letter of September 6th, beg to 
state that the Newspaper Workers' Building and 
l1oan Association of Newark has granted a loan to 
Mrs. Gittleman on property owned by her on John-
son A venue, Newark. The title to said p,roperty is 
now being examined, and if you will forward to us 
a statement of the mortgage held by your client, 
together with insurance premium ' and costs and 
counsel fee., we will arrange to see that same is 
tak:en care of at the time of the closing of the trans-
action. 

Yours very truly, 

10 

20 

BRAELOW & TEPPER 3 0 
By JULES E. TEPPER 

JET:SB 

40 



94 

Exhi .bit D-4. 

BRAELOW & TEPPER 
Counsellors at Law 

Industrial Office Building 
1060 Broad St., Ne,vark., N. J. 

Septem .ber 16, 1927. 

10 Isaacs and Gunther, Esqs., 
National Bank of No. Hudson Bldg., 
Union City, N. J. 

Gentlemen: 

Mr. Alter Gittleman requests us. to inform you 
that a mortgage loan has. been granted to him by the 
Newspaper Workers · Building & Loan Association, 
and that as quickly as the title can be examined 

20 
and the transaction consummated, the mortgage 
held by your client on property #131 Broome St. 
will be paid, together with costs and counsel fee to 
date. He also requests us to as 1k you to proceed no 
further with the foreclosure proceedings. 

30 JET:SF ·R 

Yours very truly, 

BRAELOW & TEPPER 

By SARAH G. VOGEL 
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Exhibit D-5. 

BRAELOW & TEPPER 
Counsellors at Law 

Industrial Office Building 
1060 Broad St. Newark, N. J. 

September 21, 1927. 

Isaacs & Gunther, Esqs., 
National Bank of No. Hudson Bldg., 
Union City, N. J. 

Re: Westheimer. 

A.ttent .ion of Lionel Isaacs, Esq. 

Dear Mr. Isaacs: 
We thank you for your letter of September 14th, 

relative to the above matter. As soon as the exam-
ination of title on behalf of the Newspaper Workers 
Building & Loan Association has been completed, 
we shall arrange to pay your clients' mortgage, to-
gether with interest and costs. 

Yours very truly, 

BRAELOW & TEPPER 

10 

20 

By Jules E. Tepper 30 
JET:SFR 

40 
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E:xhi .bit D-6. 

BRAELOW & TEPPER 
Counsellors at Law 

Industrial Office Building 
1060 Broa ,d St. Newark, N. J. 

Isaacs ·& Gunther, Esqs., 
Nat'l. Bank of N. Hudso:µ Bldg., 

10 Union City, New Jersey. 

Oct. 
10th, 
1927. 

In re: Westheimer-vs. Gittleman 

Gentlemen: 

We beg to acknowledge receipt of your letter of 
October 7th. 

Please be advised that a mortgage loan ha.s been 
granted to Mr. Gittleman, to take care of your mort-

lO ga,ge by a building and loan association represented 
by us. 

30 

40 

I expect to have definite word as to payment with-
in two or three days. Will you be good enough to 
hold up this matter until that time? 

In the future, will you kindly refer to Mr. Haupt-
man, of this office, in reference to this mater? 

Very truly yours, 

BRAELOW & TEPPER 
JH:LW 
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Ex .hibit D-7. 

BRAELOW & TEPPER 
Counsellors at Law 

Industrial Office Building 
1060 Broad St. Newark:, N. J. 

October 27, 1927. 

Isaacs & Gunther, Esqs., 
National Bank: of No. Hudson Bldg., 
Union City, N. J. 

Attention of Mr. Lionel Isaacs. 

Dear Mr. Is .a·acs·: 

Y.our letter of October 20th addressed to Mr. 
J osep;h C. Braelow, has been handed to me due to 
the fact that I am handling this m·atter. 

I regret exceedingly if Mr. Gunther conveyed the 
impreSision to you that we were of the opinion that 
you did not extend the proper courtesy to this-office. 

Not being familiar with the facts the writer per-
Sionally was ·at a loss to understand what harm 
could come of withholding action for a short time. 

We do not represent Mr. Simon Gittleman, the 
attorney, but are only intere-sted in Mr. Alter Gittle-
man, his father, who is ma.de a party defen,lant in 
the action to set aside the mortgage made to your 
client. 

I feel certain th ,at you have extended every cour-
tesy within your power to this office and trust that 
the plea .s·ant feeling existing heretofore, particu-
larly between Mr. Braelow and yourself, isl con-
tinued. 

Respectfully yours, 
Signed "Julius E. Tepper. 

JE .T:SFR. 

10 

20 

30 

40 
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Exh .ibi .t D-8. ~ 

BRAELOW & TEPPER 
Counsellors , at Law 

Industrial Office Building 
1060 Broad St. Newark, N. J. 

Isaacs & Gunther, Esqs ·., 
Nat'l. Bank: of No. Hudson Bldg., 

10 Union City, New Jersey. 

Nov. 
25th 
1927. 

In re: Westheimer-vs-Gittleman 

Attention Mr. Isaacs. 

De-ar Mr. Isaacs: 
This matter has been finally brought to a point 

where we s.hall be in a position to close all angles 

20 of it on Tuesday of next week. 
I shall communicate with you on that day. 
Thanking you for your courtesy, 
I am, 

JH:LW 

30 

. Yours very truly, 

BRAELOW & TE ·PPER 
By: J. Hauptman. 
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Exh .ibit D-9. 

BRAELOW & TEPPER 
Couns :ellors at Law 

Industrial Office Building 
1060 Broad St. Newark, N. J. 

J -anuary 12, 1928. 

Messrs 1. Isaacs & Gunther, 
147 Summit Avenue, 
Union City, N. J. 

Attention Mr. Is !aacs .. 

Gentlemen: 

In accordance with our conversation, I am re-
turning the following papers . to you: 

Consent-in the matter of Sidney Westheimer 
and Alter Gittleman and Jennie Gittleman, 
his wife In Chancery. 

Consent-in the matter of Sidney Westheimer, 
and Alter Gittleman and Jennie Gittle -man, 
his wife In Chancery. 

Assignment of Final Decree-in the matter of 
Sidney Westheimer and Alter Gittleman and 
Jennie Gittleman, his : wife,-In Chancery. 

Mortgage Alter Gittleman and Jennie his 
wife to Sidney Westheimer, dated Dece111.ber 
14, 1926 and recorded in Book N-59 p·ages· 
369-370, on December 15, 1926, covering 
premises on Broome Street, Newark, N. J. 

Bond-Alter Gittleman and Jennie Gittleman 
to Sidney Westheimer-dated December 14, 
1926. 

10 

20 

30 

40 
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Policy-Scottis ·h Union and National Ins.. C<l. 
covering property 131 Broome Street, New-
ark. $6,000. No. 8162805. 

I am sorry that I have not been able to consum-
mate the matter in accordance with our wishes. I 
have suggested to Mr. Gittleman that he comn1uni .. 
cate with you directly. 

Very truly yours, 

JH:L Signed ''Jacob Hauptman 



Exhibit D-10. 

IN CHANCERY OF NEW JERSEY. 

Between 
SIDNEY WESTHEIMER, 

Complainant, 
and 

ALTER GITTLEMAN and JENNIE 
GITTLEMAN, his wife, et ano} 

Def enda11ts. 

On Bill, &c., 
_.._L\_ssignment 
of Final 
Decree. 

THIS INDENTURE, made this ninth day of Novem-
ber, in the year of our Lord One Thousand Nine 
Hundred and Twenty-seven, between Sidney West-
heimer of the City of Philadelp ·hia, in the County of 
Philadelphia and State of Pennsylvania, party of 
the first part and Jennie Gittleman, of the City 
of Newark, in the County of Essex and State of 
New Jersey. 

WHEREAS) the said Party of the first. p•art on the 
28th da ,y of September, 1927 recovered a Fi11al De-
cree in the Court of Chancery of New Jersey on bill 
in foreclosure between the s.aid Sidney Wes.theimer, 
complainant and Alter Gittleman and Jennie Gittle-
man, his wife, et ano) defendants; which s.aid pro-
ceedings : are recorded in Docket 65 of the Office of 
the Clerk of the Court of Chancery at p,age 119 for 
the sum of $4088.34, together with lawful interest 
from September 24th, 19,27 together with costs taxed 
at $170.49 ap.d interest from October 13th, 1927, as 
by the record thereof will appear. 

Now THIS INDENT·URE WITNESSETI-I, That the said 
Party of the first part, the complainant in the afore-
said Chancery proceedings, in consideration of the 
sum of One Dollar and other valuable consideration 
to him paid by the p·arty of the second part, the re-
ceipt whereof is hereby acknowled ,ged, haS: sold and 

10 

20 

30 

40 
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by tl1ese presents does assign, tra11sfer and set over 
unto the said party of the second part, her execu-
tors, a.dministrators a.nd assigns the said Final De-
cree, and all sum and sun1s of money that may be 
had by means whereof, or on any proceedings to be 
had thereon. And I, the said party of the first p·a.rt, 
do hereby constitute and ap ,point the said party of 
the second part and her executors, administrators 
a11d assigns, my true and lawful attorney, irrevoca-

10 ble, with power of substitution and revocation, for 
the use and at the proper cost and charge of the said 
party of the second part, to ask:, demand and receive 
a.nd to sue out ; executions., and to take all lawful 
ways for the recovery of the 1noney due or to become 
due on the said final decree; and on payn1ent to ack.-
nowledge s.atisfaction or discharge the same. And 
attorney, 011.e or more, under him for the purpose 
afores.aid, to· make and substitute, a.nd at plea .sure, 

20 to revok~e; hereby ratifying and confirming all tl1at 
1ny said attorney or substitute s.hall lawfully do in 
the premises. And the said party of the :first part 
does. hereby covenant that there is. now due on the 
s.aid final decree the sum of $·4088.34, together with 
lawful interest thereon, to b-e computed from Sep,-
tem ber 24, 1927 and with the costs as taxed and that 
he, the said p,arty of the first p-art, will not collect 
or receive the same or any part thereof, nor release 
or discharge the said Final Decree, but will own and 

3 0 allow all lawful proceedings ' therein, the said p,arty 
of the first part saving the party of the first part 
harmles:s: of and from . any cost in the premises. 

IN WITNESS WHEREOF) the said party of the first ' 
part has : hereunto set his hand and seal the day and 
year first above written. 

SIDNEY M. WESTHEIMER (L. s.) 

Signed, Sealed and Delivered 
in the presence of 

4o LIONEL ISAACS. 



STATE OF NEW JERSEY) 
COUNTY OF HUDSON) 
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BE IT REMEMBERED., that on this 9th . da .y of Novem-
ber, in the year of our Lord One Thous.and Nine 
Hundred and Twenty-s.even, before me, a Master in 
Chancery of New Jersey, personally appeared Sid-
ney Westheimer, who, I am satisfied is the Assignor 
in the within Assignment of Final Decree therein; 
and I having first made known to him the contents 10 
thereof, he did acknowledge that he signed, sealed 
a.nd delivered the s:ame as his voluntary act and 
deed, for the uses and p•urposes therein expres 'sed. 

LIONEL ISAACS., 
Master in Chancery of New Jersey. 

20 

80 

40 
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Exhibit D-11. 

IN CHANCERY OF NEW JERSEY. 

Between 
SIDNEY WESTHEIMER, 

Complainant, 
and 

ALTER GITTLEMAN and JENNIE 
GITTLEMAN, his wife, et ano, 

Defendants. 

On Bill, &c., 
Consent. 

We hereby consent to the Substitution of Braelow 
& Tepper, Esquires, as solicitors. o.f record of the 
above na.med complainant. 

20 Dated, November 9th, 1927. 

30 

40 

ISAACS & GUNTHER, 
Solicitors. of Complainant. 
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Exhibit D-12. 

IN CI-IANCERY OF NEW JERSEY. 

Between 
SIDNEY WESTHEIMER, 

Complainant, 
and 

ALTER GITTLEMAN and JENNIE 
GITTLEMAN, his wife, et ano, 

Defendants. 

65/119 
On Bill, &c. 
Final 
Decree. 

This cause being opened to the Court by Isaacs 
& Gunther, solicitors of the complainant and the 
co1nplainant's bill having heretofore been taken as 
confessed against the defendants, Alter Gittleman 

10 

and Jennie Gittleman, his wife, and Alice May 20 
Slater; whereupon and upon reading a report on file 
n1ade by Paul F. Cullum, one of the Masters of this 
Court, bearing date the 24th day of September, 1927 
whereby it appears that there is due to the complain-
ant for principal and interest on his mortgage the 
sum of $3977.33 and for insurance premium the sum 
of $111.01, together with the costs of this suit and 
for that purpose sale shall be made of: 

"ALL that tract or parcel of land and pre;m- 30 
ises, hereinafter p·articularly described, situate, 
lying and being in the City of Newarl{, in the 
County of Essex and State of New Jersey. · 

BEGINNING in the Westerly line of Broome 
Street, at a point One Hundred and Sixty-one 
feet, six inches, from the corner formed by the 
intersection of the Westerly line of Broome 
Street, with the Northerly line of Kinney 
Street, and thence running Northerly along t~e 40 
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line of Broome Street twenty feet, .six inches, 
thence Westerly and parallel with Kinney 
Street, One I-Iundred feet thence Southerly and 
parallel with Broome Street, twenty feet six 
inches, thence Easterly and parallel with Kin-
ney Street, One Hundred feet to the place of 
the beginning ;" 

and no ca.use appearing or being shown to the con-
10 trary; 

It is, on this 28th day of September, 1927, ORDE.RED _, 

ADJUDGED and DECREED that the said report a.nd all 
the matters and things. therein contained do stand 
ratified and confirmed and that the party of the said 
rnortga .ged premises, herein a.bove described, be sold, 
as aforesaid, to raise a.nd satisfy the money due to 
the said com.plainant, that iB to say to pay and satis-
fy unto the complainant the sum of $4088.34, to-

20 gether with lawful interest thereon to be computed 
from the 24th da .y of September, 1927, being the 
date of the Master'B report, with the complainant's 
cost to be taxed, including a counsel fee of $81.00 
which is hereby allowed to the said complainant; 
a.nd that a Writ of Fieri Facias issued for that pur-
pose out of this Court, directed to the Sheriff of the 
County of Essex, commanding 'him to make sale 
according to law of the part of the said mortga .ged 
premises herein above described and that out o.f the 

80 money arising from said sale he pay to the com-
plainant, or his solicitors, his · said debt, interest and 
costs, and that in cas.e more money shall be raised 
by said sale than shall be sufficient. to answer such . 
several p·ayments that such surplus be brought into 
Court to abide the further order of this Court, un-
less previously disposed of by this Court and that 
the Sheriff make return, without delay, of his. pro-
ceedings by virtue of said writ. 
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And it is further ORDERED, ADJUDGED and DECREED 
that the defendants stand absolutely debarred and 
foreclosed of and from all equity of redemption of, 
in and to the said mortgaged p,remises, when sold as 
af ores 'aid, by virtue of this decree. 

E. R. w .ALKER, 

C. 

A True Copy, 10 
THOMAS BARBER, 

Clerk. 

20 

30 

40 
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Concl:usio1'1s. 
( Filed January 11, 1928) 

IN CHANCERY OF NEW JERSEY. 

Between 

ALICE MAY SLATER, 
Complainant, 

and 

ALTER GITTLEMAN, et als, 
Defendants. 

Bet,veen 

SIDNEY WESTHEIMER, 
Complainant, 

and 
ALTER GITTLEMAN, et als, 

Defendants. 

On Bill, &c., 
On Final 
Hearing. 

On Bill, etc. 
On Final 
I-lea.ring. 

ISAACS & GUNTHER, for Complainant, Sidney 
Westheimer. 

PALMER & COOPER, for complainant Alice May . 
Slater. 

BRAELOW & TEPPERJ for Defendants Gittleman. 

BERRY, V. C. 
30 

These two suits. were consoliated at the final hear-
ing. The first is by a judgment creditor and seeks 
to set a.side a mortgage as. in fraud of creditors .. 
The second, to foreclose that mortgage. Answers 
filed by the mortgagors set up • the defense that the 
mortgage was obtained by duress, but deny that it 
was given with intent to defraud. If the mortgage 
iS' void for any reason a decree to that effect would 
inure to the benefit of the judgment creditor. At 

4:-0 the conclusion of the final hearing I announced that 
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Conclusions. 

the allegations of fraud and conspiracy in the ma-
l{ing of_ the mortgage had not. been sustained but 
that the defense of duress had., in my judgment, 
been made out a.nd that I would advise a decree ac-
cordingly. From this decree an appeal has been 
ta]{en, for which reason thes-e conclusions are 
written. 

Simon S. Gittleman, a member of the Bar of this 
State, embezzled the sum of $6000. from Sidney 
Westheimer, a client. To prevent Westheimer from 
carrying out hiS' threat to jail Gittleman on the 
charge of embezzlement, and to disbar him, the de-
fendants Alter Gittleman and Jennie Gittleman, 
parents of Simon, executed the mortgage in qt1es-
tion. W estheimer threatened to jail Simon if the 
mortgage was not executed, but agreed not to prose-
cute in the event that it was. There is: no question 
in my mind that at. the time of the execution of the 
mortgage the mortgagors were acting under such 
oppression of the threats of the mortgagee as to pre-
vent their acting of their own free will and that 
they acted rather at the will of the mortgagee. The 
parents of this defaulting son are Hebrews of high 
standing in their community. The father is-, a Rabbi 
and very popular as a teacher of Hebrew. Both 
were painfully shocked at the ne,vs of their son's 
wrongdoing. It is u11disputed that at the confer-
ence which resulted in the giving of this . mortgage, 
the mother, who was a tenant by the entirety of the 
mortgaged premises, was in tea.rs. and ,veepingly 
consented to the execution of the mortgage in order 
to save her son from imprisonment and dis~race. I 
believe that the dis.tress of the parent's: minds was 
such that they could not realize what they were do-
ing a.nd that there was probably nothing in their 
power that they would not have done had it been 

,, 

10 

20 

30 

40 
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Conclusions. 

demanded of them at that time as the price of their ' 
son's: freedom. 

It is contended that threats of i111prisonment of 
a son for a crime which he has committed resulting 
in the procurement of the mortgage from the par-
ents, as here, is not such duress as: will void that 
mortga .ge; tl1at while such threats directed against 

10 the mortgagor, might invalidate the mortgage, yet 
the doctrine does not extend to a case ,vhere the 
threats were against the child of the mortgagor. 

But in Ball v. Ward, 76 N. J. Eq. 8 (affirmed 79 
N. J. Eq. 170) it was. held that it dies.. It has. been 
well said that "parental love will usually pron1pt 
a father or mother to mak:e great sacrifice for a son 
or daughter, particularly so when such child is 
threatened with impe11ding danger. In order to 

2_0 a void the shame and disgrace which the trial of a.n 
offspring, charged with the commission of a crime, 
will necessarily entail, his father and mother will 
ordinarily impoverish themselves to avoid an in-
dictment or conviction." Baldwin v. Sava .ge (Ore-
gon) 159 Pacific Rep. 181. And that "No more 
po,verful and constraining force can be brought to 
bear upon a man to overcome his . will, and extort 
from him an obligation, than threats of great in-
jury to his child." Meech v. Lee, 82 Mich. 288, 46 

30 N. W. Rep. 398. 

40 

It is. further contended that where a crime has 
.in fact been committed and the threat is of , lawful 
arrest or imprisonment for that crime, s.uch a threat 
is not dures.s regardless of its effect upon the mind 
of the parent. The Court of Errors and Appeals in 
Ball v. Ward, supra, said: "The question whether 
or not a conveyance made by a p-arent to prevent the 
imprisonment of a child who has. in fact been guilty 
of a criminal offense may afterward be set aside at 
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0 onclusions. 

the option of the parents., is one upon which judi-
cial views ~re not in harmony", and declined to p-as.s 
upon that question aSi it was not presented under 
the facts of that ca-se. 

But while the point discussed may not have been 
tllere involved it seems to me that the reasoning of 
Vice-Chancellor Emery is; sound and supported by 

10 respectable authority. While there is undoubtedly 
a conflict of opinion on this. question, his is: said to 
be the better view. 

9 R. C. L. p. 719, Title "Dures ,s, Section 9 
Notes 26 L. R. A. 48; 20 L. R. A. (N. S.) 
486; 42 L. R. A. (N. S.) 329; 

Williamson Company v. Ackerman, 77 
Kansas 502 20 L. R. A. ( N. S.) 484; 

Anderson v. Kelly (Oklahoma) 156 Pac. 
1167; 20 

Colcough v. Bank (Georgia) 103 S. E. 489; 
Portland Cattle Co. v. Featherly (Mon-

tana) 241 Pac. 322, at p. 325. 

In my judgment, the question is. not one of the 
guilt or innocence of the accused, but of the unlaw-

. ful subjection of the will of the actor to that of 
the accuser. 

Decided Feb. 9, 1928. 
Opinion filed June 11, 1928. 

30 

40 
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Final Decree. 
(Filed May 8th, 1928.) 

IN CHANCERY OF NEW JERSEY 

Between 
SIDNEY WESTHEIMER, 

Complainant, 
and 

ALTER GITTLEMAN and JENNIE 
GITTLEMAN, 

Defendants. 

Between 
ALICE ~IAY SLATER, 

Complainant~ 

and 

On Bill, Etc. 
Final 
Decree. 

20 .. A.LTER GITTLEMAN, JENNIE GITTLE-
MAN and SIDNEY WESTHEIMER, 

Defendants. 

On Bill, etc. 
Final 
Decree. 

The cause between Alice May Slater and Alter 
Gittleman, Jennie Gittleman and Sidney West-
heimer, coming on to be heard in the presence of 
Isaacs & Gunther, Esqs., by Lionel Isaacs, Esq., 
Solicit.ors for and of counsel with Sidney "\Vest-

e, 

heimer; and Palmer & Cooper, Esqs., by John W. 
30 Palmer, Esq., Solicitors for and of counsel with 

Alice May Slater; and Braelow & Tepper, Esqs., b~y 
Jacob Hauptman, Esq., Solicitors : for and :of coun-
sel with Alter Gittleman and Jennie Gittleman, a.nd . 
the Court having ordered the aforementioned cause 
and the cause bet,veen Sidney Westheimer and Alter 
Gittleman and Jennie Gittleman, to be consolidated, 
and the Court h.aving made an order permitting 
Alter Gittleman and Jennie Gittleman to file an 
answer and counterclaim in the cause of Sidnev 40 



113 

Final Decree. 

W estheimer against them, and the said answer and 
counterclaim having been filed, and the said causes 
having been consolidated, and the Court having read 
and considered the pleadings and having tak:en testi-
mony orally and in open court, and having heard 
and considered the argume11ts of counsel thereon, 
a.nd being satisfied that the complainant Alice Ma.y 
Slater has not sustained her allegations of fraud 
and conspiracy in the execution of the mortgage 
given by Alter Gittleman and Jennie Gittleman to 
Sidney Westheimer, and the Court being further 
satisfied that a certain bond and mortgage made and 
executed by the said Alter Gittleman and Jennie 
Gittleman to SidneJr W estheimer mentioned and set 
forth 'in the bill of co1nplaint filed in the cause be-
t-,vee11 Sidney W estheimer and Alter Gittleman and 
Jennie Gittleman, dated the 14th day of December, 
1926, and recorded on the 15th day of December, 
1926, in the Register's Office of the County of Essex 
in Book: N 59 of Mortgages for said County, on page 
369 to secure the sum of fifty-eight hundred . 
( $5800.00) dollars was exacted from the said defen-
dants, Alter Gittleman and Jennie Gittle1nan, 
.through duress. and without consideration, and be-
ing further satis.fied that the said transaction is 
illegal; 

It is, on this 8th day of May, 1928, 

ORDE'REDJ ADJUDGED and DECREED) that the said 
complainant, Sidney Westheimer, surrender the said 
bond and mortgage properly endorsed for cancella-
tion to said defendants, Alter Gittleman and Jennie 
Gittleman, within ten days after the service upon 
said defendants , of a ·true but uncertified copy of this 
decree. 

It is further ORDERED., ADJUDGED and DECREED, that 

20 

30 · 

the said bond and mortgage hereinbefore referred to, 40-
be cancelled of record and be no longer a lien on the 
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said lands. and pren1ises therein des.cribed against 
the said defendants, Alter Gittleman and Jennie 

. Gittlen1a11, or any persons claiming by, from, or 
under them, or either of them, and the said com-
plainant, Sidney W estheimer, and any persons 
claiming by, from, or under him, be debarred and 
perpetually enjoined from .collecting any money up-

10 on the said 11nortgage and upon the bond accompany-
ing the same, for which bond such mortgage is given 
as collateral security either from princip ·al or for 
interest or for setting up the same against the prem-
ises ·therein described. 

20 -

30 

It is further ORDERED, ADJUDGED and DECREED, that 
Sidney W estheimer return to Alter Gittlema .n the 
sum of five hundred ( $500.00) dollars, with interest 
to date, and to Jennie Gittleman the sum o.f one 
thousand five hundred ($1,500.00) dollars ., with in-
terest to date, exacted from them on account of the 
mortga .ge. 

It is further ORDERED) ADJUDGED and DECREED, that 
the bill of complaint filed by Alice May Slater be 
and hereby is dismissed. 

It is further ORDERED) ADJUDGED and DECREED, that 
the bill of complaint filed by Sidney Westheimer for 
the foreclosure of the said mortgage be and hereby 
is dismissed. 

A true copy, 
E. R. WALKER) . 

Respectfully advised, 
l\IAJA I~EON BERRY) 

V. C. 

Ch. 

We consent to the entering of this final decree, 
but reserve the privilege of arguing against the 
an1ount of counsel fees awarded the Solicitors for 

4:0 Alter Gittleman and Jennie Gittleman. 
PALMER &. COOPER_, 

Solicitors for Alice 1\iay Slater. 
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Statement. 

Vice-Chancellor BERRY in his final decree (State 

of Case, pp. 113, lines 28-30) stated that he wa~ 

"further satisfied that the said transaction is il-

legal,'' and in his conclusions found that the crime 

of embezzlement had been proved and further 

that "Westheimer threatened to jail Simon if the 

mortgage was not executed, but agreed not to 

prosecute in the event that it was'' (State of Case, 

p. 109, lines 10-20;). 
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POINT ONE. 

The doctrine of laches is not applica ,b ,le to 
this case. 

The argument of the appe ant un er 1s 1rs 
point, in substance is, that though the bond and 
mortgage in the main case were executed because 
of duress, nevertheless, the defendants should be 
barred from relief in the Court of Chancery be-
cause of supposed !aches. There is nothing in the 
argument or in the state of the case that shows 
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that the defendants had knowledge of their rights 
in the circumstances; on the contrary, the evidence 
shows, and even tl1e appellant's argum .ent allows 
the inference, that the duress at the time of the 
execution of the agreement continued ~o as to be 
a potent factor in suppressing the assertion of any 
rights that existed (State of Case, p. 50, lines 30-
4,0; p. 51, lines 1-3,8). 

T'he dual aspect of the mortgage involved in this 
transaction as having been executed under duress 
and also as being illegal gives rise to the applica-
tion of the rule that the doctrine of ·1aches has no 
application to illegal instruments. 

Cqlby v. Title Insurance&· Trust Con1pan11 
( Cal. 1911), 117 P·ac. 913; 

35 L. R. A. (N. S.), page 813, at 819. 

In the Colb 1y case just cited, the Court said in 
reaching its decision on the very point involved: 

"But the doctrine of estoppel by conduct or 
by l?ches, or even ratification, has no applica-
tion to a contract or instrument which is void 
becaus~ it violates an express mandate of the 
law or doctrine of public policy. Such a con-
tract has no existence whatever. It has no 
legal entity for any purpose, and neither ac-
tion nor inaction of a party to it can validate 
it, and no conduct of a party to it can be 
invoked as an estoppel a<1ainst ascertaining 
its invalidity. * * * It is clear, therefore, 
under the .authorities, that tl1e necessity for a 
finding upon the issue cf illega]ity of consid-
eration was not rendered unnecessary or im-
material by the finding of estoopel and !aches 
which the court did make, as the principle of 
estopnel has no application to aareements 
which are void as contravening public po]icv. 
The dominant issue under the ple~dings . in 
this case, was whether the instruments we:re 
executed for an illegal consideration. If it 
was found that they were, plaintiff would hav ·e 
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been entitled absolutely to a decree awarding 
her the full . relief prayed for. Other inde-
pendent issues as to duress, menace or undue 
in ,fluence and the affirmative plea of estoppel 
and !aches interposed by defendants could 
only become important if this issue was found 
against her." 

The question of illegality and duress in the exe-
cution of the instrument is of necessity a question 
to be determined before the question of !aches can 
arise, for otherwise the conduct of a party to an 
instrument could legalize what otherwise would be 
illegal and contrary to public policy. 

Furthermore, there is nothing in the state of the 
case to show, that the defendants had kno ,wledge 
of their rights to set aside the instrument prior to · 
their action in setting up the defenses. The in-
ference is strong that they either had no knowl-
edge of their rights or else if they had knowledge 
of their rights, the duress continued so as to pre-
vent voluntary action in asserting them (State of 
Case, p. 50, lines 30-401

; p. 51, lines 1-38). Conse-
quently, the doctrine of laches would be inapplic-
able for 

"a person can not be deprived of his remedy 
in equity on the ground of laches unless it 
appears that he had knowledge of his rights. 
As one cannot acquiesce in the performance of 
an act of which he is ignorant, so one cannot 
be said to neglect the prosecution of a remedy 
when he has no knowledge that his rights have 
been invaded, excepting always, that his want 
of knowledge is not the result of his own cul-
pable negligence." 

4 Pomeroy's Equity Jurisprudence (4th 
Ed.), page 3434, P·ar. 1447. 

Assuming for the sake of argument that the doc-
trine of Iaches may be considered in a situation 
like the instant case, nevertheless, it is not ap-
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plicable nor does it create a bar in this case be-
cause there is neither in the state of the case nor 
the argument of the appellant, evidence or asser-
tions of disadvantages to him from the delay be-
cause of loss of evidence, change of title, inter-
vention of equities or other causes. 

The true doctrine concerning laches is concisely 
and accui;ately stated in the fallowing language: 

"laches in legal significance is not merely de-
lay that works a disadvantage to another. So 
long as parties are in the same condition, it 
matters little whether one presses a right 
promptly or slowly, within limits allowed by 
law; but when, knowing his rights he takes 
no steps to enforce them until the condition 
of the other party, has in good faith, become 
so changed that he cannot be restored to his 
farmer state, if the right be then enf arced, de-
lay becomes inequitable and operates as es-
toppel against the assertion of the right." 

4 Pomer ,oy's Equity Jurisprudence (4th 
Ed.), page 3417, Par. 1442; 

Hall v. 0 1llerson (1894), 52 N. J. Eq. 522. 

POINT TVVO. 

T'he defenda .nts, Alter Gittlem .an and 
Jennie Gittlema .n, are not estopped from 
asserting -or interposing the defense ·of 
duress. 

It is difficult to grasp the substance of the ap-
pellant's argument t1nder his second point. If the 
argument is that the defendants, by filing an an-
swer in a prior suit, failed to set up duress and 
consequently made a quasi admission, it amounts . 
to no more than saying that they are involved in 
a self-contradiction. Such an admission made in 
a prior pleading is merely an ite;m of evidence, 
available against the party on the same theory on 
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which a self-contradiction is available against a 
witness. T'he effect is not conclusive. 

5 Wigmore on Euidence (2 E,dition), page 
604, par. 2588. 

However, if the force of appellant's argument · 
\ 

is that by force of the prior pleading, there is in 
I 

effect a conclusive pleading,, or what is otherwise 
known as a solemn or judicial admission, in that 
the fact alleged is so taken for granted that the 
alleging party is not allowed to disprove it, it is 
submitted, if such be conclusive upon the party 
making it, it is always and properly in the dis-
cretion of the Trial Court to relieve from the 
consequence. 

5 Wigmore on Ev 1idence (2 E.dition), page 
605, par. 2'590·. 

1918, B ,AKER, J., in Larson, Jr., Co. v. Wrig-
ley, Jr., C'o., 7th C. C .. A., 25·3 Fed. 941 (unfair 
competition by imitation of trade-label; each 
party claimed priority, and also asserted dam-
age by confusion to customers): "In support 
of the counterclaim, no proof was made of 
actual confusion. Counsel, however, contend , 
that an jnf erence to that effect may be drawn 
from Larson's testimony that after 'Double-
mint' appeared his sales of 'Wintermint' ma-
terially . decreased : T1rue, but a failing off in 
business may result from fair as well as from 
unfair competition. Insistence comes to be 

. centered on the · p 1roposition that the Trial 
c ·ourt w 1as not at liberty to determine the . 
question of actual or p 1robable confusion from 
a comparison of the packages and from the 
lack of direct testimony ·, but w 1as bound to 
take that issue as settled by Wrig 1ley 1's avier-
ments and admissions in court; and counsel 
cite many cases . as supp ,ortiV'e of their con-
tention. 

"Undoubtedly a litig 'ant has no cause for 
complaint if the C'ourt accep 1ts his solemn and 
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sw 1orn admissions in pleadings and testimony 
as true. But we must reject the contention 
that his adv 1ersary has the right to compel the 
Court to do so. Otherwise a C'ourt could be 
forced by p'arties to decide moot, feigned, and 
collusiV'e cas£:s, or a C'hancellor might be made 
to proceed with an equitable accounting be-
tween p,artne·rs who had stolen the prop ,erty 
they brought into court. But the present case 
on the counterclaim is not moot, nor feigned, 
nor collusive, and it presents a question of 
£ ,arson's legitimate pro p·erty rights." 

5, Wigmore on E'V'idence (2 Edition), page 
606, par. 2590. . 

~.zze.. -~ 
The fact that def endant;_f ailed to .set up the 

duress and illegality at the time of filing the _Slater 
answer is indicative of the continuance of the 

duress. It mustj>ffl'_ ~~a!.d from the situation 
th~t_!,~_e __ j,~!s_.~dantjailed to disclose facts to coun-
seT~e ti;me. There is no evidence either way 
in the state of the case. The facts clearly show . 
an arrangement to suppress a threatened prose-
cution and to prevent the disclosure of an offense 
by .. a member of the bar of this State. -Were the 

facts disclosed at the time, it was the duty of coun-
~,...,~.., 

sel;to immediately report the offenses to the Su-
preme Court or the Bar Association of this State. 

4_~ oL~,. J.............._ 

It must be presumed that counsel~performed its 
duty in this regard and that the failure on their 
part to make a report was due to their ignorance 
of the true state of affairs at the time the Slater 

answer was filed. 
F'urthermore, if · the reason for the non-dis-

closure of facts to counsel at that time was the 
continuance of the duress, can it be said that a 
party still under duress is later es topped for fail-
ing to act while under duress, as a voluntary per-
s·on would act? 

• 
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On ·the other hand, assuming that at the time 
of filing the Slater answer duress did not exist. 
T'he answer filed in the case was not sworn 1 to. 
T'here is nothing in the state of the case to show 
that the defendants had read or acquiesced in the 
filing of the answer. C,ounsel filing the answer at 
that time were employed to represent the defend-
ants only in the Slater case. It was not until Sep-
tember, 1927, that the firm of Braelow & T'epper 
were substituted as solicitors of record in the case 
of Sidney W estheimer v. Alter and Jennie Gittle-
man with the consent of solicitors for appellants 
(see State of Case, p. 104; also, p. 5.2, lines 28-40 1

) : 

"As to the effect of the statements in the 
bill filed in the farmer suit by the association, 
see 1 Greenl. E.v. par. 2·78, where that learned 
author regards the admissions made in a bill 
in chancery as very feebl~ evidence so far as 
they may be taken as the suggestion of coun-

. sel. In Doe v. Sybourn, 7 1~emn R. 2:, Lord 
KENYON, C. J., said: 'A bill in chancery is 
never admitted in evidence further than to 
show that such a bill did exist, and that cer-
tain facts were in dispute between the parties, 
in order to let in the answers or depositions 
of the witnesses.' In Boileau v. Rutlin, 2 
Exch. 665, S. C. 12 Jur. 89'9, the law is stated 
thus: 'A bill in chancery is not evidence 
against the party in whose name it is filed, 
unless his privity to it is shown. Where that 
privity is established, the bill is admissible to 
prove the fact that such a suit was instituted, 
and what the subject of it was; but it is not 
evidence by way of admission, against the 
party by vvhom it was filed, of the truth of 
the facts alleged or stated in it.' If this be 
the correct practice in ordinary cases, then 
surely it will apply in cases like the present, 
where the bill offered in evidence was filed 
by the counsel of a corporation." 
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See, also, 

Sweet v. Tuttle, 14 N. Y. 465, 470; 
VanJ?-eman v. Swedesboro L. & B. Ass'n, 

7 Atl. 676, at 67'9, 42 N. J. _ Eq. 263,; 
Schneider v. Schmi 1df. (Chancery, 1913), 

88 Atl. 179, at 182, 82 N. J. Eq. 81, 84 
N. J. Eq. 18. 

Furthermore, the pleading is not binding be-
cause it is an immaterial and inconsequential 
pleading in the case. The two actions were con-
solidated at the time of trial. As a logical ante-
cedent to any decision in the Slater action, the 
question ·of whether or not the mortgage between 
W estheimer and respondents was valid had to be 
considered. The determination of that question 
holding that the mortgage was invalid because ex-
ecuted through duress and because illegal and 
against public policy, made the mortgag :e void, and 
left Alice May Slater an adequate remedy at law, 
inasmuch as it gave sufficient security to satisfy 
her judgment. As- a consequence any answer filed 
in the Slater action did not have to be consid-
ered as it was not involved in the actual issue nor 
was it properly binding on the parties or the Court. 
The Vice-Chancellor having determined that the 
mortgage was void it automatically disposed of 
Alice May Slater's action. It is submitted that in 
a situation such as this, where a pleading is incon-
sequential an _d immaterial, it should not be made 
the basis for any estoppel. 

It is further submitted that the question of es-
toppel by record cannot be availed of for the 
first time on appeal. The defense should have 
been properly pleaded or a request for leave to 
plead that should have been made at the time of 
trial. It is the fa ult of appellant's solicitor that 
he never saw the answer. (See State of Case, p. 
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7 4, lines 18-20). Furthermore, there is nothi _ng. in 
the appellant's argument or in the state of the case 
to show that appellant relied on the pleading to 
his detriment. 

POIN .T THRE .E. 

The defense of duress when sustained pre-
cludes the doctrine of forbearance. 

The substance of appellant's argument under his 
third point is that, if there is a valid considera-
tion for a contract, it logically precludes ques-
tioning the voluntary nature of the contractual 
relation. The fallacy of the argumen-t is apparent. 

It is elementary that a contract is a resultant re-
lation from the voluntary acts of persons, charac- . 
terized as off er and acceptance plus a legally valid 
consideration. The fact that the consideration is 
legally valid does not conclusiv ·ely establish the 
voluntary nature of the off er and acceptance-a 
result which would follow from appellant's argu-
ment. 

However, the testimony of the appellant shows 
that the consideration, in fact, was not forbear-
ance to sue the son, but a promise not to prose-
cute or press disbarment. The appellant on cross 
examination testified: 

"Q. At the time that you had this discussion 
at Rabbi Gittleman's house with the Rabbi, 
was the discussion concerning the debt of 
$6,000 owing by Simon Gittleman, or to the em-
bezzlement of ,$6,0·00? ' A. To the embezzle-
ment. 

"Q. That was clear? A. Yes. 
"Q1

• Everybody understood that?1 A. Yes" 
(State of Case, p. 67, lines 3,5-40; p. 68, lines 
3-4). 
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Assuming that the consideration was valid 
. ' 

nevertheless, the illegal aspect of the transaction 
and its purpose to suppress the investigation of a 
criminal offense would be so linked with it as 
to void the entire transaction . 

.17 A. L. R:., at pages 326, 330; 
13 Corp ,us Juris, 449; 
2 P 1aig 1e on C'ontract, Sec. 9119'. 

POIN 'T FOUR. 

'The learned dictu1n in the case of Ball v. 
'\Vard, 76 N. J. Eq. 8 (affirmed 79 N. J. Eq. 
170), is sound and dispositive of this case. 

Threats of criminal prosecution, of a son, for 
the appropriation of money, even if the impris-
onment he lawful, when made to a parent in order 
to exact from the p-arent a contract of payment 
or security, and which deprive the parent of the 
freedom and power of deliber~tion necessary for 
transactions of this description, constitutes such 
duress as to invalidate the transaction at the 
option of the parent. 

The case of B.all v. Ward (1909), 76 N. J. E.g. 8, 
states that even though the threats to the parent 
were of lawful imprisonment of the son, the 
threats would nevertheless constitute duress when 
made to the parent and in fact subjecting the will 
of the parent to that of the threatener. 

Chief Justice GuMlVIERE in Ball v. Ball (E,. & A. · 
1911), 79 N. J. Eq. 170, affirming the lower Court's 
decision li1uited the decision by pointing out that: 

"'T'he question whetl1er a conveyance made 
by a parent to prevent the imprisonment of 
a child who , has in fact been g;uilty of a crim-
inal offense. may afterward be set aside at 
the option of the parent, is one upon which 
judicial views are not in harmony. It is not 
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presented under the facts as found by the 
Vice-Chancellor, and any expression of view 
upon the question by tl1is cotirt would con-
sequently be obiter. f"'lor this reason we neither · 
assent to nor dissent from what was said bv ..., 

the learned Vice-Chancellor on this p•oint.'' 

This seems to be tl1e latest word in this State 
on the question of wl1etl1er a threat of lawful 
in1prisonment of a son n1ade to the parent can 
constitute duress. 

There is an express finding by Vice-Chancellor 
BERRY in his conclusions (State of Case, p. 109, 
lines 10-12) that Simon Gittle1nan embezzled the 
sum . of $6,000 from Sidney vVestheimer, a client. 
The Vice-Chancellor adopts tl1e learned dictum 
of B!all v. Ward as his decision in the case. It 
is · submitted that the dictum in Ball v. Ward is 
dispositive of the question of duress involved in . 
the present case, and sl1ould be adopted by this 
honorable Court. 

However, as the Vice-Chancellor said in B'ayley 
v. Williams, 12 Jur. N. S,., page 236, at page 237, 
"It is not the p,roV'ince of tlze court of equity to 
decide w 1hether crimes or misdemeanors ha 'V'e been 
committed." If this honorable Court accepts this 
view especially in a case like the present one, 
where, although the commission of the crime is 
alleged, ·but where the accused is not before the 
C.ourt, and where there is nothing in the record 
to show that Simon Gittleman l1ad been indicted 
for embezzlement or found guilty in the criminal 
courts on that charge, the11 the actual decision of 
Ball v. W a-rd controls the present case. 

B'all v. Ward, supra; 
Tra ·vis v. Unk 'art, 9;9 Atl. 3201

, 89 N. J. L. 
571. 

But if the finding of Vice-Chancellor BERRY is 
proper for the purposes of this case then it is 
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submitted, that whether or not the threats to make 
a lawful arrest constitute duress as to tl1e person 
who is the wrong-doer, that as to a p•arent in no 
way liable for the crime or debt, such threats 
are not privileged and do constitute duress, 
especially when the creditor thus for his private 
benefit succeeds in preying on normal parental re-
actions where a child is involved. It is submitted 
that the nature of such threats is immaterial if in 
fact they coerce the parent to involuntary action. 

I 

B·all v. :Ward (1909) 76 N. J. ,E,q. 8; af-
firmed in Ball v. Ball (E,. &. A. 1911), 81 
Atl. 724; 79 N. J. E.q. 170, 37 L. R. A. 
(N. s .. ) fi39; 

Comprehensive Note in 17 Amer. Law 
Reports at page 341; 

Travis v. Unkart (E. & A. 1911), 99 Atl. 
320, 89 N. J. L. 571; 

Williams v. Bayley, Li. R. 1 H. L. 200 
(1866), 85 L. J. C-h . 717, 12 Jur. N. S. 875-, 

. 14 L;. T. N. S,. 802, 6 Eng. Rul. Cas. 455,; 
Nebraska · C1entra1 B. ,& L. Ass'n. of Llncoln 

v. McCatz 1.dless (Neb. 1909), 120 N. W. 
134; 

9 R. C. Li., page 719, 'Title "Duress,"' S,ec-
tion 9; 

Notes 26 L. R. A. 48; 20 L. R. A. (N. S,.) 
486; 42 L,. R. A. (N. S.) 329:; 

Williamson Company v. Ackerman, 77 
Kansas 502, 20 L,. R. A. (N. S.) 484;_ 

Anderson v. Kelly (Oklahoma), 156 Pac. 
11167; 

c ·ozcough v. Bank (Georgia), 1103 S. E .. 489; 
Portland Cattle Loan c ·o. v. ·Featherly 

(Montana), 241 Pac. 3-22, at page 325; 
Lomerson · v. Johnston (C-h. 1888), 44 N. J. 

E. 93; affirmed (E. & A. 18910), 47 N. J. 
E. 312; 

10 C'olumbia Law · Rev. 164. 
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In all the above citations, the typical situation 
was one, as in the instant one, where a parent or 
wife either beca11se of express or implied threats 
to prosecute or imprison the son conveyed prop-
erty to the creditor induced by such threats. In 
all the cases cited it was held that the conveyances 
should be voided because of duress even though 
the threats were of lawful imprisonment. 

The cases all adopt as a basis for decision the 
reaction of the parent to the threat and the 
parent's state of mind at the time of making the 
conveyance, and regard as solely operative the sub-
jective reaction of the parent to the threat. 

The test used is "whether the conveyances were 
the result of such pressure by threats of the imme-
diate arrest on the criminal charge as to overcome 
the free ,vill of the grantor in giving their consent 
to make the deeds and afterwards executing them,, 
(Ball v. Ward, supra). 

The reading of the cases in this State shows 
that the knowledge of whether the threats were 
lawful or not, does not appear or is known to the 
parent, until after the instruments are executed; 
neither is it known prior to or at the time when 
the conveyance is made. It only appears as a 
basis for voiding the instrument, discovered subse-
quently to the time of the duress as set forth 
in the test used above and hence must be imma-
terial in determining the existence of duress. S,o 
far as the parent is concerned, whether or not the 
threat is of lawful imprisonment is not even 
present in the factual situation or presented to 
them at the time that the duress takes place. ·T1he 
reaction of the parent in every one of the cases 
shows that the execution of the instrument was 
entirely due to an impression that the arrest was 
warranted. It is submitted that the sole operative 
factor is the involuntary action of the parents and 
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whether or not the threats are of lawful arrest 
as to .the son, their nature is immaterial in finding 
duress as to the parents. 

Furthermore, if threats of lawful imprisonment 
of a son when made to the parent do not constitute 
duress, we have this situation: prior to the applica-
tion of this assumed rule, there must be a finding 
that a crime has been committed (Travis v. Unkart, 
supra) ; if then the assumed rule is applied, - it re-
sults in holding that a contract entered into -by a . 
parent, induced by threats of lawful arrest of a son, 
and impliedly containing a promise by the creditor 
not to prosecute, is entered into voluntarily and 
free from duress. The result then is to give a 
contract to suppress the instigation of a prosecu-
-tion for what has already been found to have been 
a crime for the purpose of applying the assumed 
rule. This must of necessity void the entire trans-
action by force of the implication in the case of 
c ·ozumb'ian Lodge v. Manning ' (C.h. 1897), 57 N. J. 
E. 338; affirmed 45' Atl. 1092, which is to the effect 
that the defense _of illegality · is made out when no 
prosecution is pending, by alleging: the actual com-
mission of the crime and proving the commission 
of said crime. 

In the instant case, the defense of illegality was 
pleaded (pp ·. 36 and 37, State of Case, lines 35-40, 
and 1-12) and as already noted, an express find"ing 
of embezzlement was made by the Court. 

T'he r'ollowing quotations are illustrative of the 
better considered views on the point. 

"In Williamson-Ralsell-Frazie Co. v. Acker-
man, 77 Kan. (1908) 502, 94 P. 807, 20 L.RANS 
484, where a 11ote and. mortgage was set aside 
on the ground of duress, it is held: 'if the 
threats of the arrest and prosecution of the 
son operated to deprive the father of his free 
will power and to constrain the executio11 of 
the mortgage, the actual guilt or innocence of 
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the son upon the charge of em ,bez,zlement was 
not a material question in determining 
whether there was duress, and in charging the 
jury upon that defense it was not essential 
that the court sho11ld give a complete defini-
tion of the offense of embezzlement." 

Q,uoted in A ,n!derson v. Kelly (Okla. 1916), 156 
P. 1167. 

"If the fears or affections of a father for his 
son are wrought upon by threats of a criminal 
prosecution of the son, and the father is there-
by induced and coerced, against his will, to 
exec11te his promissory note, and a security 

1 deed to the land in order to prevent such 
threatened prosecution, there is duress as to 
the father, even though the threatened prose-
cution be for a crime which has been com-
mitted by the son; and such instruments are 
void and may be cancelled in a proper pro-
ceeding as the instance of the maker." 

Co/cough v. Bank of P'enfield (Ga. 19'20), 
103 S. E. 489. 

"The nature of the threat is not so material 
as is the state of mind produced in the victims; 
hence, if in executing the mortgage each of 
the mortgagors was impelled by the fear alone 
that the husband and father would be im-
prisoned, it is altogether immaterial whether 
he was guilty of the offense charged or of any 
offense, for there was then absent the indis-
pensable element-consent given freely." 

Portlan .d Cattle L1oan Co. v. Fe 1atherly, 
(Montana 19125), 241 P. 32'2, at 325. 

The Court in B,aldwin Co. v. S,aVlage (Ore. 1916), 
15,9 P'ac. 181, very properly said: 

"Parental love will usually prompt a father 
or mother to make great sacrifices for a son or 
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daughter particularly so when such child is 
threatened with impending danger. In order 
to avoid the shame and disgrace which the 
trial of an offspring, charged with the com-
mission of a crime, will necessarily entail, his 
father and mother will ordinarily impoverish 
themselves to avoid an indictment or a con-
viction. Threats, when based upon admitted 
facts which would render a parent subject to 
a criminal prosecution and judgment therein, 
will not usually affect him so much as when 
a similar ch~nge is pref erred against his son 
or daughter; when, however, such threats are 
made to a parent against his offspring the 
menaces will generally produce such appre-
hensions of evil as to overthrow reason and 
judgment and to induce the making of a con-
tract whereby the father or mother is ready 
to make any surrender of right or property 
to avert the calamity and protect the child. 
The court in Meech v. Lee, 82 Mich. 288, 46 N. 
W. 398, discussing this subject, says: 'No 
more powerful and constraining force can be 
brought to bear upon a man to overcome 
his will and extort from him an obligation, 
than threats of great injury to his child. Both 
upon reason and upon the weight of the au-
thorities we are of the opinion that a parent 
may void his obligation by duress to his child." 

POINT FIVE. 

T'he doctrine of pa.ri delicto and particeps 
crimin.is has no application to this case, and 
Alter a.nd Jennie Gittlema .n should not be 
precluded from recovering on their counter-
claim. 

The finding was made by Vice-Chancellor that 
the transaction involved iil this case was an il-
legal one. It was also found that the crime of 
embezzlement had been committed. Whether the 
illegality of the transaction was due to the at-
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tempted suppression of a transaction not yet pend-
ing, or whether it was illegal because it was a 
scheme to deceive the Supreme Court of this State 
into allowing Simon Gittleman to continue as a 
member of the bar of this State is not clear. How-
ever, in addition to the illegality, it was found that 

· the defendants Alter and Jennie Gittleman did not 
execute the instruments or enter into the agree-
ment as voluntary persons. It is therefore sub-
mitted that the instant case is not within the gen-
eral rule of p1ari delicto. 

Not only was it found that the agreement l1ad 
not been entered into voluntarily, but in addition, 
the decree of the Vice-Chancellor impliedly finds 
that there was no ratification in this case by the 
payment on account of the mortgage. The evi-
dence shows that these payments were promised 
at the time of the threats and were made while 
the defendants were still under the influence of 
the original fear, and while this was still eff ectu-
ally present they cannot be said to have acted as 
free and voluntary individuals so as to ratify 
(State of Case, p. 66, lines 24-40, p. 67, lines 1-8, p. 
47, lines 9-3.8, p. 48, lines 24-40). 

A 1vakian v. Avakian, 60 E,. 89', 601 A. 521; 
9 Ruling C,ase Liaw, page 72'5, Section 15. 

"T ·he court was right in holding the mort-
gage was tainted with duress. It is now said, 
even conceding the mortgage was obtained by 
duress, it was ratified after the duress had 
passed by making payments on it and by at-
tempting to have it discounted. The conclu-
sion we reach from the record is that the wife 
and family did all that was done in the ex-
pectation and belief that it was necessary to 
be done to save Mr. Bentley from being im-
prisoned as the result of his criminal act. 
What was done after the mortgage was given 
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was in the same line as the giving of the mort-
gage, prompted by the same motive, expecting 
to bring about the same result." 

Bentley v. Robson (Mich. 1898), 76 N. W. 
146; 

Baldwin Co. v. Sav 1age (Ore. 1916), 159i 
P. 81; 

Co/cough v. Bank of Penfield (Ga. 1920), 
103 S. E. 4891

; 

Portland Cattle Loan c ·o. v. Featherly 
(Montana 192:5), 241 P·. 32:2. 

In the case of Colby v. T'itle Insurance & Trust 
Co. (19'11), 117 P'ac. 9113, 35, L. R. A. (N . . S,.), page 
813 at 817, the Court says: 

"It is true that, as a general rule,- equity · will 
not aid one party or another to an illegal 
transaction where they stand in · pari delicto, 
but will leave them just where it finds them, 
to settle. these ,questions without the aid of 
the court. This rule is universally recognized, 
and a few of the many authorities announc-
ing it are P'om. Eq. Jur., 3d ed., pp. 6519', 6,67, 
1703; Atwood V'. Fisk, 101 Mass. 363, 100 Am. 
Dec. 124; Ager vi. Duncan, 50 C.al. 325; Hays 
v. Windsor, 130 C,al. 230, 62 Pac. 39'5·; Chateau 
v. S,ingla, 114 Cal. 9t, 33-L,. R. A. 750, 55 Am. 
St. Rep. 63, 45, P·ac. 1015, cited by respondent. 
But this rule only ap·p1ies where the p,arties 
are in pari delicto; w1here the illegal trans-
action is entered into voluntarily, and the 
turp,itude of the p 1arties is mutual. Where, 
in the cases cited, the rule has been app 1lied, 
it W'ill be found that b·oth parties entered into 
the illeg 1al contract or transaction there under 
consideration uioluntarily, were equally cul-
pable, and relief w·as ref used on that account. 
W'here, how 1ev 1er, the p·arty seeking relief is 
n.ot a free moral agent, and his consent to 
the illegal transaction is obtained throug'h 
duress, menace, or undue infiuence, he is not 
regarded as in p,ari delicto . with the p1erso(l ob-

, 
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· -. taining 1 his consent by the emp,loyment of such 
means, and w1ill not be p1recluded from inv 1ok-
ing· affzrmativ 1e relief in equity to set aside 
contracts or instruments so executed, or to 
def eat an attemp 1ted enforcement of them 
agains'l him. T'his qualifi'cation to the general 
rule is as univ 1ersally recog 1nized as the gen-
eral rule itself." 

And Pomeroy says: 

"Lastly, when the contract is illegal, so that 
both parties are to some extent involved in · 
the illegality,-in some degree affected with 
the unlawful taint,-but are not in p-ari de-
licto,-that is, both have not, with the same 
knowledge, willingness, and wrongful inte11t, 
engaged in the transaction, or the undertak-
ings of each are not equally bla .meworthy,-
a court of equity may, in furtherance of jus-
tice and of a sound p11blic policy, aid the one 
who is comparatively the more innocent, and 
may grant him full affirmative relief, by can-
celing an executory contract, by setting ·aside 
an executed contract, conveyance, or trans-
fer, by recovering back money paid or prop-
erty delivered, as the circumstances of tl1e 
case shall require, and sometimes even ·by sus-
taining a suit brought to enforce the contract 
itself, or if this be impossible, by permitting 
him to recover the a.mount justly due, by 
means of an appropriate action not directly 
based upon the contract. Such an inequality 
of condition exists so that relief may be giuen 
to the more innocent p,arty, in fwo distinct 
classes of cases: t: It ex'ists where the con-
tract is intrinsically illeg ·al, and is of such a 
nature that the undertaking 's or stipula:tions of 
ea·ch, if considered by themseluies . alone, 
would show the parties equally in fault, but 
there are collateral and incidental circum-
stances attending the transaction, and affect-
ing the relations of the tw 10 p 1arties, w·hich 
render one of them comparativ 'ely free from 
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fault. Such circumstances are imp·osition, op-
pression, duress, threats, undue influence, 
taking a·dvanlage of necessities or of weak-
ness, and the like, as a means of inducing the 
p·arty · to enter into the agreement, or of pro-
curing him to execute and perform it after 
it had been voluntarily entered into." 

2 Pomeroy's Equity · Jurisprudence (4th 
edition), pages 20001-2001, par. 942; 

17 A. Li. R. 326,; 
Crossley v. Moore, 40 N. J. L. 28; 
Kee :ner, Q1ua 1si C'ontra 1cts, Vol. 1, p. 415,; 
S'hip 1man v. Furness (1881), 691 Ala. 55fi; 
American Mutual Life Ins. Co. v. Bertram 

(1904), 16,3 Ind. 51; 
7 C'ornell Law Quart. 77; 
W oodw ·ard, Q1uasi Contracts, Chap ·. 8, sec. 

139'; 
1 S'tory E'quity Juris., sec. 300; 
S 1ilsbee v. Weber, 171 Mass. 378. 

It is submitted, that is would be ineqtJ.itable to 
;PL'"¥/ T #,,L" & ,,(F.S-pc:;, A/' P..E /ft":r-;$ A R ~- C "' VA~ y O N 

theiF countercJairo, beeanse they had iRvolttntarily 
their counterclaim because they had involuntarily 
and under coercion made payments to the appel-
lant. It would be a reward to the real culprit, tl1e 
one who acted voluntarily, for his effective, but 
illegal barter. 

A survey of the testimony given in this case 
clearly shows that the instruments were executed 
under duress. It is to be noted that the tes-
timony of the defendants Rabbi Alter and Jennie 
Gittleman was that of disinterested parties, for 
the outcome of the litigation from a mere material 
standpoint did not insure to their benefit, since 
a decree either way would inure only to the 
benefit of Alice May Slater and Sidney West-
heimer. 
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T1he testimony shows that the Rabbi, after be-
ing . told by Mr. Brodsky, on a Friday, that his son 
Simon had stolen the money, called his son and 

A. (Continuing.) T'hen I told him, "C.ali 
right away W estheimer." He didn't know the 
telephone, so I called up Brodsky, and Brod-
sky told me the telephone of Westheimer, and 
Westheimer came in. It was F 'riday night. 
Westheimer ca.me in and start to tell me the 
same story. Then I asked him, "What have 
I got to do now? ''' T'hen he said, "If some-
body will pay me the money, I will do noth-
ing, but if nobody will pay, I will prosecute 
him and I put your son in jail," and mother 
heard this; a son in jail; she start to cry. I 
told him "I have no money, I haven't a cent, 
but my life, I am a · poor man. I am just 
making a living, how can I go out and raise 
you $.5500?'" I-le said "Not $.5500, it is $5800·, 
because I don't work · for three or four weeks 
on account of this, and I want the $3001

, and 
I don't want to lose the money." We start 
to talking and my wife start to cry; you. know 
ho ·w a mother is, and she told him first, "You 
know we have a piece of property in Broome 
Street free and clear; we will give you a 
mortgage on this property for a long ti.me." 

Q. F'or what? A. F'or this money, for the 
$-5500, he shall not go to the prosecutor against 
Simon. He was sitting and thinking about it, 
"All right," he . said. Monday morning I got 
a call from him, he must have cash; he heard 
that the property is not worth so much money, 
he must have cash. I told him over the tele-
phone, "How can I raise you cash? ''' · Then my 
wife said, "I got in the Weehawken Trust 
Company $500 saved up; we will go to the 
lawyer; I will go in the bank and take out the 
$500 and I will give him the $500 cash." 

Q. Go to what lawyer? A. T'o Brodsky. 
Q. For what purpose? A. To make the 

mortgage. 
Q. The papers had not been signed yet? A. 

No, but the papers were signed, I think, on 
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Monday. I told him we will have $500 in 
cash. He was satisfied. We went to the bank 
in the Weehawken Trust Company; my wife 
took out the $500, and we went to Lawyer 
Brodsky. He say there that the property is 
not worth so much money; he want at least 
$2,000 cash. "By God, where can I raise $·2,-
000? $500 we got now, $1,500 more. I am a 
teacher, but I go collecting every week and 
give my wife the wages. Go ahead.'' Then we 
start to talk about my wife has to go to the 
Building and Loan and savings money, but 
you must wait a month and give thirty days' 
notice. She got a certificate in one Building 
and L.oan, I think in the Newark City Hall 

,Building and Loan, and I have a certificate 
from the Newspaper Working Men's Building 
& Loan. Then we thought all right until thirty 
days I paid him, I can raise him the -$1500 but 
$1500 you got already, but I want thirty days 
yot1 shall give me, and I will try to raise the 
$1500 more. I took her certificate and my cer-
tificate and went in, and I was in the Newark 
Trust Company and give them the certificate 
and they gave me the one thousand dollars on 
the two certificates, and $-500 my wife loaned 
of someone else, and I think in ten day I 
brought the check to Mr. Brodsky, to the law-
yer, and we paid him off (State of Case, p. 
46•, lines 9-28; p. 47, lines 3--39). 

At this meeting that Friday night at the Rabbi's 
house, the Rabbi, his wife Jennie, Sidney West-
heimer and Simon were present. The implication 
of what took place at the house at that time is 
rather evident from the haste in which the prom-
ise to execute a mortgage was made to W estheimer 
and W estheimer, on cross examination, testified: 

Q. · At the time that you had this discussion 
at Rabbi Gittleman's house with the Rabbi, was 
the discussion concerning the debt of $;6,000 
owing by Simon Gittleman, or to the embezzle-
ment of $6,0001? A. To the embezzlement. 
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Q. That was clear? A. Yes. 
Q. E,verybody understood that? A. Yes 

(State of C,ase, p. 67, fols. 35-40; p. 68, fols. 
3-4). 

And at Mr. Brodsky's office, where the subse-
quent meeting took place, the following Monday, 
to execute the mortgage, the testimony shows: 

Q. Then what happened?' A. T'hen at Mr. 
Brodsky's office I believe he told me, or it 
came about, that the conference was arranged 
,vith Mr. Alter Gittleman and Mr. Simon Git-
tleman. 

Q. At whose suggestion was that conference 
arranged? A. I believe Mr. Brodsky's. 

Q. Mr. Brodsky was your attorney at that 
time; he was the attorney for the sale of the 
property? A. Yes. 

Q. And did you or Mr. Brodsky say anything 
to Si1non Gittleman about having the money 
paid to you or you would have him arrested? 
A. I don't remember that. 

Q. Would you say that it wasn't said? A. 
I think at the time I said that I didn't ,vant 
to cause any trouble for anybody. 

Q. What do you mean by that, that you 
didn't want to cause any trouble for anybody? 
A. Mr. Simon Gittleman told me that he would 
pay off that mortgage. 

Q. What did you mean when you said that 
you didn't want to cause any trouble for any-
body? A. Because he promised to pay off the 
mortgage. · 

Q. You had something in mind when you 
said to him, "I don't want to cause any trouble 
for anybody," didn't you? A. Yes. 

Q. What did you have in mind? A. He said 
he would pay off the-

Q. You are not answering the _question. 
What did you have in mind when you said to 
him, "I don't want to cause trouble for any-
body"? A. That was to Mr. Brodsky. 

Q. Was Mr. Simon Gittleman there at the 
time? A. He was there at the time. 

\ 
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Q. And what did you have in mind when 
you said that? 

The Court: What trouble did you have in 
mind? 

The Witness: To save him from going . to 
jail. 

Q. Did you mention the word "jail"? A. 
No. 

Q. Did you mention the word "prosecutor"? 
A. That I don't remember. 

Q. You might have used that word? A. Yes. 
Q. And did you say anything about disbar-

ment? . A. I don't remember that. 
Q. Might you have said that? A. I don't 

think so. 
Q. You are not positive that you didn't say 

it? A. No (State of Case, p. 591

, lines 16-39; 
p. 60, lines 3-39). 

Rabbi Gittleman's testimony, as to what took 
place immediately preceding the execution of the 
morgage shows : 

Q. He wanted some cash? A. Yes. 
Q·. And you asked l1im to wait for fifteen 

days or thirty days? A. Yes. 
Q. Wait, what for; wait on what? · A. Not 

to go to tl1e prosecutor. 
Q. Did he say he was going to the prose-

cutor? · A. Sure; he said, ''If I have not the 
money, I will go right away to the prosecutor, 
and I will _put your son in jail." You know 
how a father and motlier feel, it cost so much 
money, a poor 1nan, to come a son to tl1is; 
you know how much trouble it is, and to put 
him in jail, and he will be disb -arred, and 
everything what we can do. 

Q. Did Mr. Westheimer say anything about 
disbarment? A. Yes, he -said disbar1nent, too 
(State of Case, p. 48, lines 24-40). · 

Cross examination by Mr. Isaacs: 

Q. You gave Mr. W estheimer this bond and 
mortgage to protect your son so he wouldn't 
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go to jail; isn;t that right? A. )'. ... es (State of 
Case, p. 44, lines 351-40). 

Jennie Gittleman's testimony is as follows: 
Cross examination by Mr. Hauptman .: 

Q. Why did yo11 sign the mortgage? A. 
Because on account of tl1at tro1ible; 1\1:r. Brod-
sky called up n1y husband and after came 
·Mr. Westheimer and he said he will arrest 
my son, and you know how it is, th~y say 
they can take a,vay his license, and I try 1ny 
best to do sometl1ing. 

Q. You say that he vvas going to arrest your 
son? A. Yes, he said he will arrest him and 
go to the prosecutor. 

Q. Is that why you gave tl1e 1nortgag ,e? A. 
Yes (S,tate of Case, p. 511, lines 4-15). 

It is not necessary that tl1ere be an express 
threat to imprison or prosecute the son to accom-
plish the duress, nor need there be an express 
understanding that if the security for the debt is 
given there will be .. no prosecution. T'hreats 
of criminal prosecutio11 n1ay rest in implication. 

B,a[l v. Ward, supra; 
Williams v. Bayley, supra ·; 
Portl ,and c .a·ttle Loan Co. v. Featherly, 

supra·; 
Neb. Central Building .& Loan Ass'n of 

Lincoln v. McC.andless, supra. 

It is rather signi ificant that the promise to exe-
cute the mortgage was n1ade the very day that 
Rabbi Gittleman was notified by Mr. Brodsky that 
Simon had stolen the money an .d was made as 
soon as W estheimer called at the rah -bi's house 
and made the threats. It is further sig,nificant 
that the mortgage was immediately executed the 
Monday following the F'riday night of the first 
conference, and that at that time Rabbi Gittleman 



' 

27 

and Jennie Gittleman were not represented by 
counsel. 

Cross examination by Mr. Hauptman: 

Q. Did you have a lawyer at the time that 
tl1e mortgage was made by you a11d your wife 
to W estheiiner? A. I have no lawyer. 

Q. You were not represented that time at 
all 'l A. No (State of Case, p. 5,3, lines 18-24). 

Furthermore, the absence of statements, agree-
ments or examination as to the exact amount of 
the debt which the conveyances were supposed 
to pay and the lack of any arrangement at the 
time or any credit on the debts; in fact, an ac-
quiescence in the execution of the $5-,800 mortgage 
when 011ly $5,489.76 was actually due thereon., is 
evidentiary of the respondents' state of mind 
(State of Cas .e, p. 73, lines 7-15; and also p. 46, 
lines 20'-26). 

It is highly significant tl1at Mr. Brodsky, the 
lawyer, who was present at tl1e execution of the 
instruments and who was involved in negotiating 
the transaction, wasn''t called by appellant to tes-
tify in support of appellant's contention. 

As was said in the case of B'all v. Ward: 

"'T'he concurrence of these undisputed facts 
evidences that for son1e reason a transfer was 
agreed on, which was to be immediate, and 
which left indefinite and unadjusted matters 
which ordi11arily would have been agreed on 
had the transaction been a mere voluntary 
conveyance by the complainants for the pur-
pose of paying part of tl1eir son's debts. T'he 
cumulative force of tl1ese undisputed facts is 

· strongly corroborative of the complainant's 
direct evidence of undue pressure by the use 
of tl1rea ts." 

A careful reading of the evasive manner in 
which Sidney W estheimer gave his testimony and 
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tl1e app -arent inconsistencies in his reasons for 
wanting a mortgage (State of Case, p. 61, lines 
36-40 and p. 6,3, lines 30-38), are further corrobo-
rative of the express finding of Vice-C ,hancellor . 
BER.RY that 

"to prevent W estl1eimer f rorn carrying out his 
threat to jail Gittleman 011 tl1e charge of em-
bezzlement, and to disbar him, the defendants 
Alter Gittlema11 and Jennie Gittleman, parents 
of Simon, exect1ted the 1nortg.age in question. 
vVestheimer threatened to jail Simon if the 
mortgage were not executed, but agreed not 
to prosecute in the event tl1at it was. rfhere 
is no question in my 1nind that . at the ti1ne 
of the execution of the mortgage, the mort-
gagors were acting under such oppression . of 
the threats of the mortgagee as to prevent 
their acting of their own free will, and that 
they acted rather at tl1e will of the mortgagee 
* * * It is undisp •uted tl1at at the confer-
ence which resulted in the giving of this mort-
gage, the motlier, who was a tenant by the 
entirety of the mortgaged premises, was in 
tears and weepi11gly consented to the execu-
tion of the mortgage in order to save l1er son 
from imprisonment and disgrace. I believe 
that the distress of the parents' minds was 
such that they could not realize what they 
were doing, and that there was probably noth-
. ing in their power that they wot1ld not have 
done had it been demanded of them at that 
time as the price of their so11's freedom" (State 
of Case, p. 109, lines 12.-40; p. 110, lines 1-2). 

'POINT SIX. 

The authorities cited by appellant do not 
support his argument. 

The criticism of appellant's citations is made 
in the order in which they are used in his brief. 



POINT ONE. 

The case of Mccartin v. Traphagen, 43 N. J. Eq. 
323 at page 3.38,, from which appellant has para-
phrased L,ord Camden's statement is not ap ·pli-
cable. T'he Court, in applying the doctrine of 
laches, says in the next paragraph to the one cited: 

"He who delays asserting his rights until the 
proofs respecting the transaction out of which 
he claims his rights arose, are so indetermi-
nate and obscure that it is impossible for the 
court to see whether what seems to be justice 
to him is not injustice to his adversary, should 
be denied all relief * * *" , . 

Here there was injury to the party asserting laches 
due to death of witnesses and the elapse of fifteen 
years. There was no disadvantage to appellant 
from the delay, if any, in the case on review. T1he 
citation of 4 Pomeroy's E:q. Jur. (4th ed.) para-
graph 3419 should start at page 3418: 

"Laches, in legal significance is not mere 
delay, but delay that works a disadvantage to 
another. * * *" 

The note in 35 A. L. R. 866 cites one New Jersey 
case, Bodine v. Morgan, 37 N. J. E,q. 426,. T'his case 
is not in point, for there was no frau .d or duress 
established. The Court found that the father had 
voluntarily given a mortgage to complainants to 
secure them for losses sustained by them through 
the acts of the father and his son--and that threats 
not followed by coercion do not constitute duress. 

POINT TW ·O. 

The case of MC'Gee v. Smith, 16 N. J. Eq. 46,2, 
is not in point since in this case there was a re-
liance upon the truth of statements made in an 
answer filed in a foreclosure action by the pur- _ 

_ chaser at the sale of the premises. 'The Court re-
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fused to consider the answer a mistake to the dis-
adoaritage of the one who relied upon it. 

The case of Lippincott v. Ridg ·way, 11 N. J. Eq. 
526, in its actual decision is not in point. .It in-
volves only incidentally the question of an allega-
tio11 in a bill as to the amount . of the principal of 
a trust fund and an admission ,by the trustee of 
the amount. The complainant sought to show it 
to be more, · but it was not allowed; because "it 
would be a surprise on the defendant * * * ." 
Nevertheless, the C,ourt decreed that the trustee 
was liable for the "accrued interest" the complain-
ant sought as part of the principal. 

The case of Schenck v. Schenck, 10 N. J. Li. 276, 
merely holds that a general demurrer admits the 
allegations of the prior pleading as true. It is not 
in point. 

T'he case of Lee v. Heath, 61 N. J. L .. 250, is not 
in point. It merely holds that a bill of particu-
lars is admissible as evidencing admissions to be 
considered by the jury along with the other evi-
dence. . 

The case of Parrot v. Nugent, 91 N. J. L. 302, 
follows the L.ee v. Heath case, and extends its doc-
trine so that if plaintiff puts the defendant's bill 
of particulars in evidence, the bill of particulars 
p·er se is not proof for defendant of the facts con-
tained therein. 

The case · of Craft v. Schlag, 61 N. J. Eq. 5-67, 
merely shows an answer to be evidentiary as an 
admission. The case does not hold it to be con-
clusive on the court. 

It is to be noted that none of the cases support 
the precise question raised in the case on review: 
whether an answer filed by defendant A in a prior 
action between complainant C and defendants A 
and B can be used ·by the defendant B in a sub-
sequent action by B against A as a solemn ex-
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elusive jt1dicial admission so binding on the court 
as to prevent the ·Court entertaining an answer by 
A in this subsequent suit, which is inconsistent with 
A's prior answer. 

POINT THREE. 

The only case cited as authority for the precise 
point of argument under this point is Saxton v. 
Landis, 16 N. J. L. 302. Appellant has been misled 
by a hasty reading of a headnote. The case holds 
a common pleas judgment defective in form and 
that the · evidence in the case didn't support the 
declaration. The words "forbear to prosecute" in 
appellant's excerpt mean forbear to sue and are 
merely an excerpt from the declaration in the case. 

POINT FOUR. 

The case of Bodine v. Morgan, 37 N. J. Eq. 426, 
has already been criticized under Point One, 
supra. 

Tl1e case of Smillie v. Titus, 32 N. J. Eq. 51, is 
distinguishable on the facts, for in this case the 
mortgage was given by the confessed criminal and 
offered and executed by him voluntarily. 

The case of Sickles v. Ciarson, 26 N. J. Eq. 440, 
is not in point. It decides that a single man, who 
is in lawful arrest under a bonia fide regular pro-
ceeding in bastardy on the examination of a sin-
gle woman and who chooses as a means of avoid-
ing the legitimate consequences of the proceeding, 
to marry her, cannot set up the arrest as duress 
per se in attempting to annul the marriage. 

The case of Union Exchan !ge Niation·al Bank of 
New Y,orl< v. Joseph, 231 N. Y. 250, 17 A. L. R. 323,, 
is not in point so far as the appellant's fourth 
point is concerned,-but has some bearing on ap-
pellant's fifth point. T'he note that follows the 
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case in 17 A. L. R. at page 3,26 explains the case 
as being peculiar to New York, saying ,: 

"Contracts for the suppression of criminal 
prosecutions being unlawful, the courts will 
not lend aid to carry them out, but in general, 
w~ll leave the parties where they have placed 
themselves; as, being in p 1ari delicto, p 1otior 
est conditio possidentis. Where, h,oµJ1ev1er, the 
contraot . is made under circumsfiances of 
duress, oppression, or undue influence, most 
of the courts will permit .recovery 1 of money 
p 1aid on such contracts, or even will cancel the 
obligations or convey1ances m 1ade. This ap-
pears to be mainly upon the theory that where 
there is duress, oppression or undue influence, 
the parties are not in p·ari delicto, but it is 
also based to some extent upon public policy, 
which would prevent the extortioner and op-
pressor from retaining the results of his 
wrong£ ul act. 

"There are, however, some courts, not.ably 
those of New York, which hold where the con-
tnact comp ,ounds ,a felony, dure ·ss will not alter 
the fact that the p 1arties ,are in p,ari delicto, 
and thiat there/ ore n,o 1amount of duress will 
justify relief.'' 

New York does not follow the general rule. 
Moreover, a mere reading of the opinion in 231 

N. Y. 25·0, is not sufficient for an understanding 
of the precise point involved in the case. The 
opinion must be read with the opinion of the lower 
Court which it affirms. (See Un.ion E'xcha ,nge Na:-
lional Bank v. Josep 1h, 185i N. Y. S. 403.) 

A caref 111 reading of the two opinions shows 
that the only .point actually decided by the Court 
of Appeals of New York is that money paid vol-
untarily on an illegal contract cannot be recov-
ered. . The question of duress was not material as 
shown by Judge GREENBAUM's opinion in the Ap-
pellate Division (185 N. Y. S., at 406) : 
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"It therefore seems to me that we may not 
ignore the opinion of the Court of Appeals 
in Solinger u. Earle, supra (82; N. Y. 39'3) in 
,vhich it expresses the law of tl1is state, that 
a brother-in-law is not in a position to avail 
hin1self of the plea of duress upon the state 
of facts which are set forth in tl1e counter-
claim. 

"Moreover, in my opinion, the plea of 
duress, which has been made available to 
third parties who are of necessity directly and 
mediately personally affected by the distress 
of the debtor in consequence of their intimate 
and close relationship to l1im, and of the re-
ciprocal obligations and d·uties, whether legal 
or moral, subsisting betw ·een them, should be 
strictly confined to a near blood relationship. 
T'o make it available to a brother-in-law, who 
is only indirectly interested in the debtor· by 
reason of the fact that his sister is directly 
affected by l1er husba11d's calamities, is strain .-
ing the rule beyond reasonable limitations." 

See note criticizing case in 7 C'ornell L,aw 
Q·uart. 77. 

POINT FIVE. 

T·he case of JourdJan v. Burstow, 76 N. J. Eq. 55, 
affirmed 78 N. J. Eq .. 59'7, does not involve duress 
plus an illegal transaction, and is a case wl1~re 
the criminal sought to recover the property. The 
case is not in point-and the Court, in distinguish-
ing Williams v. B.ayley, cited in this brief, im-
pliedly sugg _ests a different decision where "tl1e 
person asking relief was not the wrongdoer under 
a legal and moral obligation to make restitution 
but a third person, who had, without any con-
sideration moving to himself, and under an in-
fluence that was characterized as undue, under-
taken the burden of the demand." 
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The case of Worcester v. E1a·ston, 11 Mass. 377, 
limits itself to a case of illegality where no duress 
is present. 

It is, therefore, respectfully submitted 
that the :final decr ·ee of the Court of Cha ,n-
cery entered in this cause be a .ffi.-rnted. 

BRAELOW & T1EPPER, 

Solicitors for and of Counsel with 
Defendants-Respondents. 
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BRIEF FOR 
COMPLAINANT-APPELLANT. 

Statement of Fact ,s. 
On December 14, 1926 Alter Gittleman and Jennie 

Gittleman, his wife, executed a bond and mortgage 
covering premises _ owned . by them in the City of 
Newark, Essex County, New Jersey, in the sum of 
$5800.00, due and payable on June 14, 1927, with 
interest at six per cent, payable semi-annually; there 
wa;s a provision in the said bond a.nd mortgage that 
$2000.00 was , to be paid on account of the princip ,al 
sum prior to January 14, 1927. The said sum of · 
$2000.00 wa.s paid in accordance with the terms of 
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the s·aid bond and mortgage prior to January 14, 1927. - ·.· . . / ,. 
On June 10, 1927, four days prior to the due date 

for the p·ayment of the balance due on said mort-
g·age, namely, $3800.00, one, Al~ce May Slater, insti-
tuted suit in t4e Court of . Chancery as complainant 
against the said Alter· ·Gittleman, Jennie Gittleman, 
Sin1on S. -Gittleman and Sidney Westheimer, as · de-
fendants :, she alleging that as a judgment creditor 
the bond and mortgage executed by the sa,id , .l\Jter 
Gittleman and Jennie , Gittleman, his wife, to the 
said Sidney W estheimer should be set aside as in 
fraud of creditors and she did further allege that 
there existed both fraud and conspiracy on the · part 
of the said· ·Gittlemans and Westheimer, ( State of Case, pp. ·9 to 15). 

_Wh~n : the bond and mortgage, executed as: afore-
said, became due ·On June 14th, 1927 .the said Alter . . 
Gittleman and Jennie Gittle1nan, his wife, did not 
pay the balance of the principal sum of $3800.00 due 
thereon a.nd finally, after numerous promises made 
by th -em to take care of the obligation, and upo11 
their fafiure to do so, foreclosure proeeedings ,vere 
instituted aginst the said Alter Gittleman and Jen-
nie Gittleman, his : wife, ( the mortgagors) and Alice 
May Slater ( t ,he judgme·nt creditor), as: defendants, 
bJr .Sidney Westheimer, as complainai;it. - This -suit . . . . 

w~s,institut~d . on August 8th, 1927. -( State of Ca_se-,_ 
p. 21) . · No answer was made to said _suit by. t:J1e Git~ 
tlemans, nor did they talce an .y steps to . def end -th~ 
sa1ne. An answer was filed · by the defendant, Alic~ 
May Slater, but was subsequently withdrawn, and 
on.Septembe:r 28, 19-27 a fin.al decree was recovered . 
in the said f oreclos ·ure -action. 

Prior to the entry of the final decree, on Septem~ 
ber 28, 192J7, up to the time of the final hea~ing i,n 
the Court of Chancery, in the suit institu.ted by Alice 
MaJr Slater, on . Wednesday _, February 8, 1.928, the 
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solicitors of the said Alter Gittleman and Jennie 
Gittlerr1an, the defendants : in the suit instituted by 
Sidney West.heimer, prevailed upon the 1solicitors 
representing Sidney Westheimer to proceed no fur-
ther ,vith the foreclosure proceedings., that as soon 
as the Building and Loan had made and completed 
its search upon the mortgage loan by it granted to 
the Gittlemans that Sidney Westheimer's mortgage 
would be paid in full and to send all the necessary 
papers to them, including an assignment of the said 
final decree obtained. j.11 the said foreclosure proceed-

. ings. ( See Exhibits D-3 to D-12.) All negotiations 
for the pay1nent of the W esth .eirner mortgage by the 
Gittlemans extended to ~January 12, 1928, within a 
month prior to the final hearing in the Slater suit. 

Issue had been joined in the suit instituted by 
Alice Ma,y Slater against Alter Gittleman and Jen-
nie Gittleman his : wife, Simon S. Gittle ·man and :Sid-
ney W estheimer, all defendants . answered, except 
Simon S. Gittleman, and defended the suit. As: to 
the anf!nvers filed. on. behalf of Alter Gittleman and 
Je ,nnie Gittleman, we will more fully and with 
greater particularity discuss · in our argument fol· 
lowing. 

Before the hearing of the cause the learned 
Vice-Chancellor, in the Court be~ow, the · solicito~s 
for Alter Gittleman and Jennie Gittle ·man, raised 
the defense that th -e mortgage under foreclosure was 
obtained by dures.s: practiced upon the said Alter 

· Gittleman and Jennie Gittle ·man, his wife and that 
the final decree 1 obtained in said foreclos.ure sui t 
should be reop ·ened so as to give the Gittlemans the 
right to interpose an answer. In order to .facilitate 
matters- the Court advised counsel representing the 
respective p•arties that it would make an order con-
solidating the s.uits and then at the co~clusion of 
11earing dispose of both matters. 
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Counsel for the complainant, Sidney Westheimer, 
had no notice of any such application as made. 

The :final hearing in the Slater :suit proceeded and 
at the conclusion the Court found that she had not 
_established her allegations of fraud and conspiracy 
in the making of the bond and mortgage, afores ·aid, 
that is., the mortgage made by Alter Gittleman and 
Jennie Gittleman to Sidney W estheimer but that 
the defense of duress had been made out and accord-
ingly advised a decree. The solicitors of the said 
Alter Gittleman and Jennie Gittleman, his wife, the 
defendants in the W estheimer suit filed an answer 
and counterclaim to said suit over two months after 
the cause had been determined, on April 24, 1928, 
of which counsel for the complainant, Sidney Wes:t-
heimer, had -no notice until they received copies of 
all pleadingSi in the cause in. order to complete this 
state of the case. 

Alice May Slater ~oes· not appeal from the deci" 
sion of the Court below. 

The points upon which the complainant, Sidney 
Westheimer, relies to revers.e the judgn1ent and .de:-
Gision rendered against him, in the_ Court belo,v and 
in favor of the defendants., Alter Gittleman and 
~Jennie Gittleman., his wife., are as follows : 

( 1) That the said defendants were guilty of 
laches. 

( 2) That the said defendants a.re ·estop ,ped from 
'· - · 

asserting or interposing the defense of duress as is 
evident b~r the answer filed -by them in the Slater 
suit. 

(3) That the doctrine of forebe-arance precludes · 
the defense of duress. 

( 4) . That the case of Ball vs, _Ward., 79 N. J. Eq. 
170 had no application tothe.ca ,se. 

I 
. I · 

L 
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(5) Assuming that the giving of the bond and 
mortgage was an illegal transaction of the defend-
ants, Alter Gittleman and Jennie Gittleman, being 
particeps criminus and in pari delicto, should be 
precluded from recovering on their counterclaim. 

ARGUMENT. 

POINT I ,. 

The defe ·nda:nts, Alt .er Gittlema .n and 
Jennie · Gittleman, sho iuld have r 1eceived 
no relief in the Co1.1.rt, of Chancery be-
cause they were guilty · of laches. 

The fundamental maxim "Equity aids the vigi-
lant. and not those who slumber on their rights" 
S'hould per se be dispositive of the matter in dis ·pute. 

If Alter Gittleman and Jennie Gittleman were 
· "i11 vinculis" as the result of the alleged duress of 
Sidney Westheimer on December 14th, 1926, when 
they executed the bond and mortgage sub judice _, 
why did they wait for m.any months thereafter to 
invoke the aid of a Court of Equity? Why did they 
allow the proceedings for the · foreclosure of the 
said mortgage go to a final decree unconteste~? 
Why did they not file an answer and counterclain1 
to the suit for the foreclosure of the mortgage and 
set up the defense of duress, etc.? · Why did they 
first file an answer to the Slater suit, alleging that 
the m.ortgage was executed voluntarily and for a 
good and legal consideration? 

If one but read8 .the answer of -1-L\lter Gittleman, 
with particular reference to p•aragraphs 1~ and 15 
thereof ( state of the cas.e, pp. 19 and 20), he must 
Ray as Chancellor Pennington said, speaking in the 
case of Ross vs. Elizabethtown') 2_ N. J. Eq. 422: 
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"The Court will refuse its aid to a party who 
remains silent when duty, candor and fair deal-
ing require him to speak out." 

They, the said defendants, then had the aid of 
independent l~,gal advice. 

Alter Gittleman, a Rabbi, a student and a 
teacher, an educated man of character andi force, 
of personalty and determination waited from De-
cember 14th, 1926, until February 8th, 1928, to 
raise the defense of duress and illegality. Mean-
while, he confirmed and ratified the execution of 
the bond and mortgage by making a pa ,yment ag-
gregating the sum of $2000.00. Does. this bespeak 
the conduct of a ~an under the influence of 
threats? 

Assuming for the salre of argument that the ele-
ment of duress existed when the bond and mortgage 
were executed, what should be the policy of a Court 
of . Equity when the victim . of duress awaits for 
almost two years to assert his rights? A Court of 
Equity has always refused its aid to stale demands 
when the party · has slept upon his rights and ac-
quiesced for a great length of time. Nothing should 
call forth the a.ctivity of a Court of Equity, but 
conscience, good faith and reasonable diligence. 
W.here these are wanting the Court is passive and 
does nothing. 

MoOartin vs. Traphagen, 43 N. J. Eq. 323 
at page 338, 2 Story's Eq. Jur ·., Para. 
152'0 and notes ; 

4 Pomeroy's Eq. Jur. ( 4th Ed.), pages 
3419, et seq. 

If delay ever ,vere fatal where a remedy is sought, 
in equity, it should be fatal in this case to Alter 
Gittleman and ~Tennie Gittleman. 

At no time from December 14th, 1926., 11ntil the 
date of the final hearing in the Slater ca.se_, on Feb-



7 

ruary 8th, 1928, did · they dispute or attack the 
validity of the bond and mortgage, nor did they file 
an a11swer to the foreclosure proceedings or take 
any a-ctive step in regard to the same, by way of 

_ invoking the aid of Equity. Their pleadings ( state 
of the case, pars. 10 and 15, p. 19, fols. 10-30 and 
p. 20, fols. 1-30) and the correspondence ~nd let-
ters of their solicitors ( state of the case, Exhs. D-3 
to D-13, both inc., pp. 93 to 108), are strangely 
silent as to the defense of duress from the date of 
the bond and mortgage, for almost a period of two 
years. And then after final decree had been en-
tered in the foreclosure proceedings, and after giv-
ing every assurance that the decree would be satis-
fied, lo and behold, for the first time within a period 
of two years the defense of duress is raiSied "d.thol1t 
giving notice to the solicitors- of the said Sidney 
Westheimer and is raised at the time of the Slater 
hearing. 

We submit for th.e consideration of the Co11rt 
that 

"one · entitled to rep ,udiate a contract on the 
ground of duress; should, like one wh.o attempts 
to repu .diate a contract on the ground of fraud, 
act promptly. Silence, delay , acquiescence, or 
the retention of the fruits of the agreement for 
any considerable length of time, constitute a 
complete · and irrevocable ratification of the 
transaction." 

35 A. L. R. Annotation, p-age 866 at page 
868 and the citations therein set forth . 
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POINT II. 

The defe,n .dants, ·Alter Gittleman and 
Jennie Gittleman, are e·stopped from 
asserting or interposi·ng the defense of 
duress as i .s evident by the answer :&led 
by them i1t the . Slater suit. 

I..Jord Col{e defined the doctrine of estoppel as fol-
lows: 

'It is so called ''because a man's owne act or 
acceptance stop ·peth or closeth up his mouth to 
allege or plead the truth." 

H -owever, this staten1ent does not mean that the 
truth is precluded from alleging the truth, as' truth, 
but because what he now assumes to be t.rue is some-
thing inconsistent with hiS' former position. The 
purpose of .estoppel is to prevent inconsistency and 
fraud resulting in injustice. 

There are various classes. of estoppel, and the two 
classes · that we think are applicable as affecting the 
case at hand, is estoppel by record and estoppel by 
laches. Defining the former the learned Lord Ook:e, 
at page 260 A Coke Inst. states: 

"1'he rolls, being the records or memorials 
of tl1e judges of the Courts of · Record, impose 
on them such uncontrollable credit and verity 
as they admit no averment, plea, or proof to 
the eontrary." 

The defendants, Alter Gittleman and Jennie Git-
tleman, in the suit instituted against them by Alice 
May Slater, for conspiracy in the making and exe-
cuting the bond and mortgage, now under consider-
ation, to Sidney Westheimer, and answering the bill 
of complaint in that suit, paragra ,phs 10 and 15, 

• 
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· (state of the case, p. 19, f ols. 10-30; p. 20, f ols. 1-30) 
stated tl1at: Paragraph 10: 

"Defendant denies. the payment of $5800. in 
ca.sl1 to Sin1011 S. Gittlen1an by Sidney West -
hei111er, in consideration of said mortgage, and 
denies that saict deed of mortg ,age was n1ade in 
fraud, said mortgage having been given . to se-
cure the re-payment of n1oney due and owing 
from Simon S. Gittleman to the said Sidney 
Westheimer and also in consideration of for-
bearance to sue Simon S. Gittleman by the said 
Sidney Westheimer." 

And paragraph 15 : 

'On June 10th, 1926, Sidney W estheimer ac-
tually loaned and advanced to Simon S. Gittle-
man, the sum of $5800.· and .that prior to De-
cember 14th, 1926, the said Sidney Westheimer 
threatened to institute suit against the said 
Simon S. Gittleman, and to accommodate him, 
this defendant, Alter G-ittleman, agreed and 
promised at various times before December 
14th, 1926 to execute a mortgage on his- pren1-
ises, to secure the re-payment of said sum of 
money to the defendant, Sidney W estheimer. 
In accordance with his promise, the defendant, 
Alter Gittleman, executed said deed of mort-
gage on December 14th, 1926 to secure · to the 
defendant, Sidney Westheimer, the re-pa~ent 
of said sum a11d also upon his promise to for-
bear, bringing suit against the said Simon S. 
Gittleman, son of the defendant, Alter Gittle-
man. Said deed of mortgage was given a11d 
executed in good faith for fair and valuable 
consideration · and without fraudulent intent or 
collusion on the part of the defendant, Alter 
Gittleman." 

This answer of Alter Gittleman was filed on Au-
gust 12th, 1927 ( state of the cas.e, pp. · 18, 19 and 
20) . and he did not avail himself of the defense of 
dl1ress in the execp.tion and malring of the said bond 
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and mortgage until the final h,earing of the Slater 
cause, which was held on• February 8th, 1928. 

Reading the above answer, together with the let-
ters · and correspondence., Exhibits D-3 to D-13, both 
inclusive (state of the case, pp ,. 93-108), we can, 
we believe, arrive at but one conclusion, namely, 
that the said defendants, Alter Gittleman and Jen-
nie Gittleman, are and were precluded from inter-
posing the defense of duress in the execution and 
making of the said bond and mortgage, to Sidn .ey 
Westheimer, the complai11ant in the foreclosure pro-
ceedings by hbn instituted in ,vhich a final decree 
was rendered. 

It is a general rule that parties. are bound by and 
estopped to controvert, allegation ·s or admissions, 
in their own plea -dings, nor can a party in subse-
quent pleadings contradict allegations or admis-
sions in his original pleadings.. 

McGee v~ SmithJ 16 N. J. Eq. 462; 
Lippincott v. RidgwayJ 11 N. J. Eq. 526; 
Schenck v. Schenc ·kJ 11 N. J. L. 276; 
Lee v. Heath) 61 N. J. L. 2·50; . 
Parrot v. NugentJ 91 N. J. L. 302; 
C·raft v. Schla.r;) 61 N. J~ Eq. 567. 

POINT III. 

That the d·octrine -of forbearance pre-
cludes the defense of dure ·ss. 

Williston on Contracts, Vol. 1, Sec. 135, 
page 294, et seq. 

In the answer filed by Alter Gittleman, referred 
·to heretof-ore, in the Slater suit, he has with ,out 
qualification answered : 

"Said mortgage having been given to secure 
the re-payment of moneys due and owing from 
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Simon S. Gittlema .n to the said Sidney West-
heimer, and also in consideration of forbear-
ance to sue Simon S. Gittleman by the said Sid-
ney W estheimer" ( Case, p. 20, fol . . 120). 

How can · the s.aid Alter Gittleman claim that 
duress had been practiced on him in view of this 
answer? 

The consideration for the execution of the bond 
and mortgage - was the forbearance by t_he mort-
gagee, Sidney W estheimer to sue the son of the 
1nortgagors:j Alter Gitt1err1a11 a11d Jennie Gittleman. 

To substantiate our contention in this regard, we 
cite for the approval of this court the following de-

• • ClSIOn: 

"A charge 'for that V being indebted to the 
plaintiff, in consideration that he would for-
bear to prosecute said V, the defendant prom-
ised to pay V's : said debt' is good." Sa:cton v. 
Landis, 16 N. J. L. 302. 

"It is: well .settled that an agreement for for-
bearance to sue a valid claim against another, 
is a good consideration. * * * The text books 
need only be referred to for that doctrine." 

1 Parsons on Contracts 367 ; 
1 Parsons on Bills 198 ; 
1 Story on Contracts ., Sec. 435; 
Hockenburg ads. Meyer·s, 34 N. J. L. 346 

at page 348. 
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POI1'T I .V. 

The · case of Ball v. Ward, 76 N. J. Eq. 8 
(a:ffl.r~ed 79 N. J. Eq. 170), has no appli-
cation to the case at hand. 

In the case of Ball v. Wwrd) 76 N. J. Eq. 8 (Affirmed 
79· N. J. Eq. 170) a co-nveyance was made by par-
ents to a creditor of their son under pres.sure of 
·a ·threat to have the son criminally prosecuted _. The 
conveyance was made in the honest belief by the 
·parents that the son had s.ubjected himself to such 
a prosecution although the contrary was the fact. 
It was held by this : Court that the conveyance so 
obtained was void, for duress exercised upon the 
grantors by the grantee. 

In the case at . bar the le~rned Vice-Chancellor, 
in the Court below, based his conclusion on the 
Ball v. Ward case, supra) which we maintain is not 
applicable here and can readily be distingi1ished. 

I 

In the case sub judice the defenda11t s, Alter Git-
tleman and Jennie Gittleman, were not deprive<.l of 
the freedom· and power of deliberatio11 necessary to 
validate the trans-action as in the Ball case. 

For a period of two ~rears, almos.t, they had the 
right to set the mortgage aside. 

Chancellor Runyon, · speaking for the Court, in 
the case of Bodine vs .. ... Horgan, ·37 N. -J. Eq. 426, 
wherein a father, and son, while in complainant's . 
employ, appropriated to their own use a large num-
ber of store orders and goods and upon detection 
and under what the defendants claim was duresR, 
the father gave complainant the mortgage on hjs-
Iand for the amounts so abstracted. Held, 

"That th -ere was no proof of coercion_; that 
tlvreats of a lawf u,l arrest did not con.stitute 
duress) and t'hat the fact of the fat her continti-
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i1ig to work for complainants, at intervals
1 

for 
nearly five years after the mortgage had be'en 
give,n, and that he made no objections to it,~ 
validity 'UJlnt,il after the f oreclos111J:e had be,en 
instituted) were, significant tndications tkat the 
givin .g of the mortgage was voluntary.'' 

When we consider the payment of $2000. on ac ~ 
count of the bond and mortgage by both Alter Git-
tleman and Jennie Gittleman,, when we consider 

. the correspondence and the pleadings heretofore re-
_ferred to, will not this learned Court take all the 
facts into consideration and arrive at the conclusion 
that there was no duress practiced up ·on the said 
Alter Gittleman and Jennie Gittleman? 

Let us review and analyze briefly the testimony 
in t4e case sub judice, Alter Gittleman., is a very 
willing witness, he is not illiterate, . he is a man that 

' can grasp · a situation readily; in order to . impress 
the Court that he was , a victim of circumstances 
compelled to execute the bond and mortgage u11der 
threats of duress did not answer questions as pro-
pounded, but volunteered his own answers thereto 
· as follows , : 

"Question. He , didn't give you anything?" 
"Answer. It was only to protect my son, he 

_ shall not go to jail." _ 
"Question. Did he give your wife anything?" 
"Ans.wer. N otb.ing; b:e didn't give me· noth-

ing" ( State of the Case, p. 44, fols. 10-20). 
. -· . . : . . .. - . 

"Question. You paid off altogether ho,v 
much?" ( State of the Case, p. 4 7, fol. 40). 

"Answer. Then about the 1nortgage maki11g 
he want $300. for his wages too. .I said, '\,That 
do you want of me?' 'If you don't work, you 
are luclry. All right, if you will · go to the 
Prosecutor, •you will have nothing.' · 'Yqu are 
lucky you have this money, but if you want the · 
$300, no.' . 'I don't want it, except I 1nust have 
my money.' I was not worki11g in that time . 
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Then we made the mortgage for $5800, and on 
this I got two checks what I gave to him on 
account; here are the two checks, one for $500, 
on December 14, and one for $1500, December 
24" ( State of the Case, p. 48, fols :. 1-20). 

Cross Examination by Mr. Isaacs of the said 
Alter Gittleman disclosed the following : 

"Question. Do you remember coming to my 
office in the early part of November, 1927?" 

"Answer. Yes." 
"Question. Do you recall the conversation 

you had with me at n1y office?'' 
"Answer. Yes." 
"Question. What was it?" · _ 
"Answer. I told you maybe we can settle; 

you shall protect mJr son, he shall have no 
trouble." 

"Q·uestion. What else did you say?" 
"Answer. That is all what I said." 
"Question. Did you say anything to me about 

an affidavit?" ( State of the Case, p. 50, fols. 
30-40). . 

"Answer. I told you that Westheimer shall 
give me a letter to Simon that he permitted him 
to use the money until the settlement of the 
mortgage." 

"Question. In other words., you wanted your 
son cleared of having taken this money?" 

"Answer. I want my son shall have no trou-
ble. If I ha .ve trouble, what for is all my 
trouble; why shall I go and be a poor man when 
my son will have the trouble.'' 

"Question. Did your wife say that V\Test-
heimer should go and sign a writing that he 

. let your son, Simon Gittleman, use this money, 
and that your son didn't steal the money?" 

"Answer. I don't mean this." 
"Question. What do you mean?" 
''Answer. I mean that he shall do anything 

in his po,ver to clear up my son. not to have 
trouble" ( State of the Case, p. 51, fols. 1-20). 
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Jennie. Gittleman testified that she signed the 
mortgage b.ecause of the trouble as follows : 

"Question. Why did you sign the mort-
gage?" 

"Answer. Because on account of that trouble ; 
Mr. Brodsk .y called up · my husband and after 
cam.e Mr. Westheimer and he said he will ar ~ 
rest my son, and yot1 know how it is, they say 
they can take a~ay his license, and I try my 
best to do something." 

"Question. You say he was going to arrest 
~your son?'' 

"Answer. Yes, he said he will arrest him and 
go to the prosecutor." 

"Question. Is that why you gave th~ mort-
gage?" 

"Answer. Yes" ( State of the Case, p. 54, 
fols. 1-20). 

The burden of proof in proving and e.stablishing . 
duress, we believe has not been sustained by the de-
fendants, Alter Gittleman and Jennie Gittelman. 
They are parties in interest. In examining closely 
the testimony of the complainant, Sidney West-
heimer, you will find that he denies that he threat-
ened their son, with disbarment, or making a com-
plaint against him to the prosecutor,. or putting him 
in jail. 

}j-,ro1n the testimony above, it will be noted · that 
,vhen A.lter Gittleman called at the office of the at-
torney of Sidney Westheimer, which was in the 
month of November, 1927, almost after the final 
decree had been entered in the foreclosure suit, he 
made no mention of threats as alleged as made by 
the said Sidney Westheimer and the · first inclina-
tion th .at we had or intimation of the same was the 

· day of the final hearing in the Slater matter on 
February 8th, 1928. 

There ·\"vere here no circtLmstances of a harnssed 
and oppr essed victim led -into a11 agreement ,,ritJ1-
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out the aid of independent legal advice, such as in 
the case of lVard v. Ball, supra)· they enjoyed the 
legal advice of their attorneys, who were in a posi-
tion to take suitable action for their protection. 

The bond and mortgage executed by Alter Gittle-
1nan and J en.nie Gittleman were executed ten days 
after the alleged threats, which threats were denied 
by the complainant, Sidney Westheimer, affording 
the Gittlemans ample time to consider, meditate 
and cogitate and also giving them the opportunity 
of obtaining free and independent advice. 

In the Ball vs. W ctrd case the question of whether 
\., 

a conveJrance made by a parent to prevent the im-
prisonment of a child who has in fact been guilty of 
a criminal offense may afterwards be set aside at 
the option of the pa.rent is. one upon which Judicial 
views are not in harmony. This question not being 
presented under the facts found by the Vice-Chan-
cellor in that case in the Ciourt below, was not de-
. cided by the Appellate Court in Ball v. Ball, 79 
N. J. Eq. 170. 

There is no doubt that Simon S. Gittle ,man ,vas 
guity of embezzlement a,s in the conclusions of Vice-
Chancellor Berry ( State of the Case, p. 109, fols. 
10-20), he states that: 

- "Simon S. Gittleman, a member of the Bar 
of this State, embezzled the sum of $6000. from 
Sidney Westheimer, a client." 

The authorities in this State, we believe, concur 
,vith us in the contention that the doctrine of d11ress 
can.not .be interposed here, where th_ere is · no doubt 
-and it is not the subject of controversy that Simon 
S. Gittleman . did embezzle the sum of $6000. 

See the case of Smille vs. Titus _, 32 N. J. Eq. page 
51, together wi.tb . footnotes containing citations at 
pages . 54 and 55, especially the case of Lyon , vs. 
1¥ aldo, 36 ~Iich. 3451 wherein the Court held: 

, 
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"On a foreclosure by the wife, the Court was 
equally divided on the point whether the mort-
gage ,vas absolutely void, or only voidable and 
so ratified by the husband's payments a.s to be 
enforceable." 

Similarly in the cases of : 

Dimon vs. J)ixon) 22 N. J. Eq. 91; 
Sickles vs. Carson, 26 N. J. Eq. 440. 

It is elementary law that a contract secured by 
duress is not void, but voidable. "re maintain that 
the bond and mortgage executed by Alter Gittle-
man and ~Tennie Gittleman. were not in fact exe-
cuted under pressure, or by reason of threats as is 
clearly evident by the answer filed by ... ~lter Gittle-
man in the Slater suit, wherein it. states that : 

"Alter Gittleman agreed and promised at va-
rious times, before December 14th, 1926 to exe-
cute a mortgage on his premises, etc" ( State of 

· Case, p. 20, fols. 10-20). 

Th.is clearly of itself exhibits the fact that both 
Alter Gittleman and Jennie Gittleman voluntarily 
executed the bond and mortgage without the use of 
press11re or threats. 

We believe that the case of Union Exchange Na-
tio -nal Bank of New York vs. J o,~eph, reported in 
231. N. Y. 250, 17 A. L. R. 323, is dispositive of the 
case at bar. See the citations therein mentioned 
and the ar1notations therewith. In the above case 
the reasons -of the learned Mr. J us.tice Cardozo is on 
all fours with our situation and follows the doctrine 
of the Courts of Massachusetts. 
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POINT V. 

Assuming that the Court below was 
correct in decre ,eing that the giving of 
the bond and mortgage was an illegal 
transaction, the defe ·ndants, Alter Git-
tleman and Jennie Gittleman, being 
pa1rticeps cri.1ninis and in pari d ,elicto, 
should be precluded from recoveri .ng on 
their counterclaim. 

The learned Vice-Chancellor Stevens in 

Jourdan v. BurstowJ et al.J 76 N. J. Eq,. 55, 
affirmed, 78 N. J. Eq. 597._ 

in deciding that where property is conveyed in satis-
faction of an embezzlement, which has been com-
mitted, in consideration of a promise not to prose ·-
cute before the time, such property cannot be recov-
ered back) remarked : 

"Such an _agreement is plainly illegal, and 
its perfor1nance could not be compelled. But if 
actually perf orm ,ed the grantor suing to recover 
back his property stands · in the same situation 
that the grantee would have stood in had he 
sued on the agreement. He is (,itn pari delicto 1 

and the n1axim is, (in pari de.lictoJ potior est 
coriditio possidentisJ. In the note to Collins v. 
Blantern, 1 · S. M. Lead. Cas. ( 6th Am. Ed.) , at 
page 507, the rule is thus stated: 'The law 
'\Vill in general leave all who share in the guilt 
of an illegal or immoral transaction wher ·e it 
finds them and will n_either lend its aid to en-
force the contract while executory nor to re-
scind it and recover back the consideration 
when executed. The n1axin1 ·nemo allegan .s 
s1.ia1n tivrpitudi-nem audiendus' applies in such 
cases "rith full force." 
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The case ·of 11-ay,nes v. Rudd) 102 N. ·y. 372, is 
very much in point. The Court said: 

,·,whether the _parties stood in pari delicto 
depends upon the fact whether the evidence 
proved that the note in question was given for 
co1npounding a felony. If the testimony estab-
lished that such was the case, then both par-
ties must be regarded as equally in fault, and 
the court will not lend its aid to either in en-
forcing· a contract of such a character because 
it is illegal and void. While fraud, dures8 and 
undue i11flt1ence employed in procuring a con-
tract for the J)ayment of money n1ay vitiate 
and destroy the obligation created, and render 
it of no effect, and the party who has been com-
pelled to pay money on accot1nt thereof n1ay 
maintain an action to recover the same, such 
a right does not exist and cannot be enforced 
where the consideration of the contract, thus 
1nade, arises entirely upon or is in any way 
affected by the compounding of a felony. * * * 

. V\Tithin the rule already laid down, if the con-
sideration of the note was in any way affected 
by the compounding of a felony, or it entered 
into the same, or such a motive actuated · the 
plaintiff in any respect, then the contract was 
illegal, and should not be upheld. In such a 
case the contract was vicious · and corrupt, an{: 

· in violation of law as much, as if compounding 
a felony had been the entire consideration. . The 
element of illegality constituted a part of the 
contract, thus vitiating the whole, and it could 
not be rejected becau .se duress, undue influence 
or threats were also blended with it." 

As it was said in Solin ,ger v. Earle, 82 N. Y. 393, 
at page 397, the principle permeating all these cases 
is this: 

"If the defendants here were plaintiffs seek-
ing to enforce the note it is clear that th-ey 
could not recover. * * * The illegality of 
the con.sideration upon well-settled principles 
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would be ·a good defense. The plaintiff, 
although he was cognizant of the fraud, and an 
active participator in it, would nevertheless be 
allowed to allege the fraud to defeat the action, 
not, it is true, out of _any tenderness for him, 
but because courts do not sit to give relief by 
way of enforcing illegal contracts, on the ap ,pli-
cation of a party to the illegality. But if he 
had voluntarily paid the note, he could not, ac .. 
cording to the ge11eral principle applicable to 
executed contracts void for illegality, have 
maintained an action to recover back the money 
paid. The same rule which would protect him 
in an action to enforce the note, protects the 
defendants in resisting an action to recover 

· back the money paid upo11 it." 

And at page 399, the Court cites Lord Kenyon 
to the effect that: 

"There is no -case where 1noney has been 
actually paid by one of two parties to the other 
upon an illegal contract both being particeps 
criminis) an action has been maintained to re-
cover it back." _ 

Add to the foregoing citation, the remarks of 
~ustice Cardozo, preeminent judicial authority, 
when be states in the case of Union Emchange 
N ationaJ Bank v. Joseph) 231 N. Y. 250; 17 A. L. R. 
323: 

uwe thi -nk the defen ,dan -t) if a victim of 
.dure8s, iv.as at the sam -e tim<3 a wrongdoer) w,hen 
he stified a charge of crime. In such eircum-
sta ,nce,'l the laiv will leave the pairties 1ohere it 
finds theni.)) 

And again we might quote words from the lips 
of the learned justice in application to the case at 

· bar: 

uN othing in the def endan -t' s counterclaim 
.~uggests this miti,qation , of his offense. Noth-
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irig is here set forth to rebut the presump ·tion 
of ari accusat,ion, honestly conceived and gen-
uin ,ely maintained. The law does not tolerate 
the bargain iohich stifled it for pay/) 

. The doctrine, as laid down by the "Great In .. 
novator", I,ord Ma11sfield, is simply this: 

"If, then, the composition of a felony or of a 
larceny is an. illegal consideration of any 
promise or obligation for money, the party 
claiming under such instrument cannot en.force 
it in a court of justice, nor can the other party, 
if he has paid it, recover it back again." 

Worcester v. Ea,ston) 11 Mass. 377. 
That the doctrine of par delictum is applied as 

against a third person is set forth by Vice-Chan-
cellor Stevens in Jourdan v. Burstow, supra. 

From the foregoing eminent authorities, as our 
premises, the following dilemma presents itself: 
Either the contract whereby Alter Gittleman and 
Jennie Gittleman gave the bond and mortgage to 
the appellant was a legal transaction or an illegal 
transaction. If the contract was legal, the Court 
below erred, when it decreed : ( State of Case, p. 
113, f ols. 20-30) "tha t the said transaction is illegal" 
and a reversal upon that portion of the decree 
should be had. On the other hand, if the trans-
action was illegal as tb.e Court decreed, then it 
was guilty of reversible error in fl1rther decreeing 
( State of Case, p. 114, fols. 10-30) : 

"that Sidney W estheimer return to Alter Git-
tleman the sum of Five hundred ( $500.00) dol-
lars, with interest to date, and to Jennie Gittle-
n1an, the sum of One thousand five hundred 
( $1500.00) dollars with interest to date, ex-
acted from them on account of the mortgage" 

For surely, if the transaction was illegal and 
A.lter Gittleman and ~Tennie Gittleman were parties-

. ... . .. ·: . . .. .. ' ' . . . 
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to the illegal bargain, particeps criminis and in p.wri 
delicto, they were not entitled to aid from a court 
of justice, they · would not be entitled to prevail on 
their counterclaim and recover back moneys paid by 
them in furtherance of their wrongflll transaction. 
In all events, whether this court rules that the 
transaction was legal or illegal, we contend that · 
the Court below committed reversible error. 

We respectfully submit that the decree of the 
Court of Chancery should be reversed for the rea-
sons above stated. 
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