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4A:6-1.21

2. The employee shall continue to accrue seniority in
his or her permanent title for a maximum of six years.

3. An employee who had taken a promotional exami-
nation before being granted the leave may be appointed
to the promotional title from the resulting list and shall
begin the working test period upon return from the leave.

4. Any appointments to fill the position of the em-
ployee during the leave shall be made from appropriate
eligible lists, but any such appointments shall be interim
and shall terminate upon the return of the employee on
such leave to the permanent title.

4A:6-1.18 Leave for emergency civilian duty: State service

(a) State employees in the career or senior executive
service shall be given time off with pay to perform emergen-
cy civilian duty in relation to national defense or other
emergency when so ordered by the Governor or by the
President of the United States.

(b) Unclassified State employees may be granted such
leave with or without pay at the discretion of the appointing
authority.

4A:6-1.19 Leave for jury duty: State service

(a) State employees in the career or senior executive
service shall be granted leave with pay for the time required
to attend jury duty that is scheduled during work hours.

7 Time required for jury duty includes actual time spent in
- commuting.

(b) Employees who are required to attend jury duty
during the work shift immediately preceding or following his
or her scheduled work shift wholly within the same day shall
be excused from the scheduled work shift. If the employ-
ee’s scheduled work shift extends from one day to the next
and does not immediately precede or follow the period
during which an employee must attend jury duty, the em-
ployee shall choose and be granted leave from his or her
work shift that is scheduled either before or after jury duty.

(c) Employees shall be granted up to their normal num-
ber of work hours in any one day to attend jury duty.
Employees who do not work on a fixed workweek schedule
may be granted up to eight hours’ leave in any one work
day.

(d) Employees shall submit to their appointing authority
written verification of attendance signed by a representative
of the court.

(e) Unclassified State employees may be granted such
leave with or without pay at the discretion of the appointing
authority.

4A:6-1.20 Leave to appear as a witness: State service

(a) State employees in the career or senior executive
service shall be granted time off with pay to appear as a
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witness or a party before a judicial or administrative body or
legislative committee when such appearance is part of the
job function. If an employee appears as a witness or a party
during his or her normal day off, the employee shall be
compensated as provided in the rules governing overtime
compensation. See N.J.A.C. 4A:3-5.

(b) When appearance before a judicial or administrative
body is not part of the job function, a State employee in the
career or senior executive service shall be granted time off
with pay when summoned as a witness in a proceeding to
which he or she is not a named party, and shall be granted
time off without pay to appear at a proceeding to which he
or she is a party. However, an employee is entitled to time
off with pay to attend his or her workers’ compensation
proceeding.

(c) State unclassified employees may be granted such
leave with or without pay at the discretion of the appointing
authority.

Amended by R.1995 d. 419, effective August 7, 1995.
See: 27 N.J.R. 1839(b), 27 N.J.R. 2886(a).

In (a) substituted “as provided in the rules governing overtime
compensation. See N.J.A.C. 4A:3-5.” for “on a time-for-time basis”.

4A:6-1.21 Family leave

(a) The following two sections include informational pro-
visions on two leave programs: family leave (FLA) under
State law (N.J.A.C. 4A:6-1.21A), and family and medical
leave (FMLA) under Federal law (N.J.A.C. 4A:6-1.21B). It
is the responsibility of every appointing authority to deter-
mine the extent to which one or both leave programs are
applicable to the situation of an employee requesting leave,
or whether neither program is applicable. If one or both
programs are applicable, it is also the responsibility of the
appointing authority to record the leaves appropriately and
implement the applicable law(s).

(b) Following are examples of the interaction of the
FMLA and FLA:

EXAMPLE ONE: A State employee needs to take leave
for the birth of a child in 1994 and the birth of another child
in 1995. If the employee is eligible for leave under both
State and Federal laws, the employee may utilize the
12-week entitlement in 1994, which counts against leave
under both laws. The State must comply with applicable
provisions of both laws. More generous provisions of the
FMLA, such as those on intermittent and reduced leave,

apply.

In 1995, the employee is not entitled to family leave
under State law because State law only permits 12 weeks of
family leave in a two-year period. However, the employee
is entitled to family leave under Federal law because the
FMLA permits a family leave of 12 weeks in a 12-month
period.

Supp. 8-21-95
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Leave during 1994 is recorded as both FLA and FMLA.
Leave during 1995 is recorded as FMLA only.

EXAMPLE TWO: A municipal employee suffers from a
serious health condition which makes the employee unable
to perform his job duties. If the employee meets the
criteria for eligibility under the FMLA, the employee is
therefore entitled to 12 weeks of medical leave. This leave
does not count against the employee’s entitlement under
State law because State law does not provide for leave for
an employee’s own serious health condition. Therefore,
during the same 12-month period, if the employee needs to
take leave because of the serious health condition of a child,
the employee is entitled to 12 weeks of such leave under

State law as long as the employee meets the criteria for -

eligibility.

EXAMPLE THREE: A State employee is disabled due

to her pregnancy and is unable to work. The employee
needs to take 12 weeks of leave for this reason. If the
employee is eligible for medical leave under the FMLA,
then the 12 weeks of pregnancy-disability leave will count
toward her FMLA entitlement for that 12-month period. If
she thereafter wishes to take 12 weeks of leave to care for
her new child and is, eligible for family leave under State
law, she may then take 12 weeks of family leave. However,
if the employee needs additional leave for child care, she
may apply for leave without pay for this additional leave.
The appointing authority may, but is not required to, grant
such additional leave, since the employee has exhausted her
leave entitlements under both State and Federal law. See
N.J.A.C. 4A:6-1.10.

EXAMPLE FOUR: Joe is employed by the State De-
partment of Insurance. His wife Jill is employed by the
Department of State. Joe takes three weeks of leave to
care for his seriously ill mother." Jill takes three weeks of
leave to care for her newborn child. These three weeks are
recorded on both of their records as State family leave
(FLA) and Federal family leave (FMLA). They have re-
maining a combined total of six weeks of FMLA leave if
used to care for their newborn child. However, if either is
unable to work due to a serious health condition, each has
nine weeks of FMLA leave remaining for that purpose.
Each has nine weeks of FLA remaining.

EXAMPLE FIVE: An employee gives birth to a child on
January 1. On November 1, she commences leave to care
for her child, and completes this leave 12 weeks later. Her
leave through December 31 is recorded as both FLA and
FMLA. After December 31, the leave is recorded only as
FLA.

EXAMPLE SIX: An employee takes in a foster child on
December 1. He wishes to take a leave to care for the child
commencing the following November 1. This leave is re-
corded as FMLA only, and only lasts through the end of
November.

Supp. 8-21-95

EXAMPLE SEVEN: An employee’s wife gives birth on
January 1. He commences leave on January 10. This leave

is recorded as both FLA and FMLA, for a 12 week total. .

EXAMPLE EIGHT: John is covered under a negotia-
tions agreement. He has taken 12 weeks of leave, to end on
December 31, 1993 because of his own serious health
condition. Then he has a relapse and, on February 10,
1994, requires further leave. The leave does not fall under
the FLA at all. Prior to February 5, 1994, the leave is also
not recorded as FMLA. The leave commencing on Febru-
ary 10, 1994 is medical leave and is recorded as FMLA.

EXAMPLE NINE: Susan is a nonrepresented managerial
employee who commences leave on July 1, 1993 for care of
a newborn and needs leave for the next 15 weeks. From
July 1 through August 4, the leave is recorded as FLA only.
From August 5 through September 22 (12 weeks after July
1) the leave is recorded as FLA and FMLA. From Septem-
ber 23 through October 13, this leave is recorded as FMLA
only.

EXAMPLE TEN: Robert is taking six weeks of paid sick
leave for major surgery and recuperation from the surgery.
Robert has informed his employer about the reason for his
leave. His employer has designated this paid sick leave as
FMLA leave. Immediately upon doing so, the employer
also notifies Robert of this designation.

New Rule, R.1994 d.620, effective December 19, 1994.
See: 26 N.JR. 3511(a), 26 N.J.R. 5002(b).

Law Review and Journal Commentaries

Federal Leave Act Broadens N.J. Coverage. David H. Ben-Asher,
Elliot M. Baumgart, 133 N.J.L.J. No. 16, 10 (1993).

4A:6-1.21A State family leave

(a) This section describes leaves for which employees in
State and local service may be eligible, pursuant to the
Family Leave Act, L.1989, ¢.261. The Division on Civil
Rights, Department of Law and Public Safety, has promul-
gated rules to implement and enforce the Family Leave Act.
See N.J.A.C. 13:14.

(b) The following definitions are used in this section:

1. “Child” means a biological, adopted, or foster
child, stepchild, legal ward, or child of a parent who is
under 18 years of age or 18 years of age or older but
incapable of self-care because of a mental or physical
impairment.

2. “Employ” means to suffer or permit to work for
compensation and includes ongoing, contractual relation-
ships in which the employer retains substantial direct or
indirect control over the employee’s employment opportu-
nities or terms and conditions of employment.
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3. “Employee” means a person who is employed for
at least 12 months by an employer, with respect to whom
benefits are sought under the Family Leave Act, P.L.1989
c.261, for not less than 1,000 base hours during the
immediately preceding 12-month period, and includes
employees in the career, senior executive and unclassified
services.

4. “Employer” means a legal entity which engages the
services of an employee and which from May 4, 1990 to
May 3, 1991, employed 100 or more persons; from May
4, 1991 to May 3, 1993, employed 75 or more persons;
and from May 4, 1993 and thereafter employed 50 or
MOre persons.

i. In State service, “employer” refers to the State of
New Jersey. In local service, “employer” refers to the
political subdivision or autonomous public officer,
board or body.

5. “Employment benefits” means all benefits and poli-
cies provided or made available to employees by an
employer, and includes group life insurance, health insur-
ance, disability insurance, sick leave, annual leave, pen-
sions, or other similar benefits.

6. “Family leave” means leave from employment so
that the employee may provide care made necessary by
reason of:

i. The birth of a child of the employee;

ii. The placement for adoption of a child with the
employee; or

iii. The serious health condition of a family member
of the employee.

7. “Family member” means a child, parent, or spouse.

8. “Intermittent leave” means a non-consecutive leave
comprised of intervals, each of which is at least one but
less than 12 workweeks within a consecutive 12-month
period.

9. “Parent” means a person who is the biological
parent, adoptive parent, foster parent, step-parent, par-
ent-in-law or legal guardian, having a “parent-child rela-
tionship” with a child as defined by law, or having sole or
joint legal or physical custody, guardianship, or visitation
with a child.

10. “Reduced leave” means a non-consecutive leave
of up to the equivalent of 12 workweeks which is taken in
increments of not less than one workday, but not more
than one workweek at a time.

11. “Reduced leave schedule” means a reduced leave
that is scheduled for not more than 24 consecutive weeks.

12. “Serious health condition” means an illness, inju-
1y, impairment, or physical or mental condition which
requires:

i. Inpatient care in a hospital, hospice, or residential
medical care facility; or i

ii. Continuing medical treatment or continuing su-
pervision by a health care provider.

(c) An employee shall be entitled to a family leave of 12

weeks in any 24-month period, unless denied under (d)
below.

1. Leave taken because of the birth or piacement for
adoption of a child may commence at any time within a
year after the date of the birth or placement for adoption.

2. An employee shall be entitled, at the option of the
employee, to take family leave on a reduced leave sched-
ule, in the case of a family member with a serious health
condition.

~i. The employee shall not be entitled to a reduced
leave schedule for a period exceeding 24 consecutive
weeks.

ii. The employee shall not be entitled to take the
leave on a reduced leave schedule without an agree-
ment between the employee and the appointing author-
ity, if the leave is taken upon the birth or adoption of a
healthy child. :

ili. The employee shall make a reasonable effort to
schedule reduced leave so as not to disrupt unduly the
operations of the appointing authority and the employ-
ee shall provide the appointing authority with prior
notice of the care, medical treatment, or continuing
supervision by a health care provider necessary due to a
serious health condition of a family member in a man-
ner which is reasonable and practicable.

iv. Leave taken on a reduced leave schedule shall
not result in a reduction of the total amount of family
leave to which an employee is entitled.

EXAMPLE: An employee on a five day workweek sched-

ule is entitled to a total of 12 weeks of family leave, or 60

working days.

The employee takes reduced leave of two

days per week for a total of 20 days. The employee remains
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entitled to 40 working days of family leave.

3. In the case of a family member who has a serious
health condition, the leave may be taken intermittently
when medically necessary, if:

i. The total time within which the leave is taken
does not exceed a 12-month period for each serious
health condition episode;

ii. The employee provides the appointing authority
with prior notice of the leave in a manner which is
reasonable and practicable; and

ili. The employee makes a reasonable effort to
schedule the leave so as not to disrupt unduly the
operations of the appointing authority.

Supp. 8-21-95
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iv. In the case of the birth or adoption of a healthy
child, the leave may be taken intermittently if agreed to
by the employee and the appointing authority.

4. See NJA.C. 13:14-1.10 concerning proof of need
for family leave.

(d) Family leave may be denied to an employee if:

1. The employee is among the highest paid five per-
cent of the employer’s employees or the seven highest
paid employees of the employer, whichever is greater;

2. The denial is necessary to prevent substantial and
grievous economic injury to the employer’s operations;
~ and

3. The appointing authority notifies the employee of
its intent to deny the leave at the time the appointing
authority determines that the denial is necessary.

i. - When leave has already commenced at the time
of the notification pursuant to (d)3 above, the employ-
ee shall return to work within 10 working days of the
date of notification.

(e) No employee shall, during any period of family leave,
perform services on a full-time basis for any employer for
whom the employee did not provide those services immedi-
ately prior to commencement of the leave.

(f) During a family leave, the employer shall maintain
coverage under any group health insurance policy, group
subscriber contract or health care plan at the level and
under the conditions coverage would have been provided if
the employee had continued in employment continuously
from the date the employee commenced the leave to the
date the employee returns to work or the date on which the
employee’s coverage would have expired had the employee
not been on leave, whichever is sooner.

(g) Except for health insurance as provided in (f) above,
other employment benefits shall be available to employees
on family leave without pay as are available to employees on
all other leaves without pay.

(h) If a layoff occurs during a family leave, the employee
shall retain all rights available under N.J.A.C. 4A:8 as if the
employee had not taken the leave.

(i) Family leave without pay shall not be deducted from
senjority for layoff purposes. See (c) above. For all other
purposes, family leave without pay shall be treated the same
as other leaves without pay.

(j) An employee may, at his or her option, use paid leave
for family leave purposes. An employee who chooses to use
paid leave (vacation, sick or administrative) must meet the
requirements set forth in this subchapter for the type of
- leave requested.

New Rule, R.1990 d.387, effective August 6, 1990.

Supp. 8-21-95
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See: 22 N.J.R. 1300(b), 22 N.J.R. 2263(a).
Administrative Correction to (d)3i.

See: 22 N.J.R. 2682(a). _

Amended by R.1993 d.47, effective January 19, 1993.

See: 24 N.J.R. 3590(a), 25 N.J.R. 293(a).
Revised (a) and (b)6ii; added new (c)4 and (j).

Recodified from 4A:6-1.21 by R.1994 d.620, effective December 19,
1994.

See: 26 N.J.R. 3511(a), 26 N.J.R. 5002(b).

4A:6-1.21B Federal family and medical leave

(a) The Federal Family and Medical Leave Act (FMLA),
29 US.C. 2601 et seq., was effective on August 5, 1993,
except for employees covered under a collective negotiations
agreement, for whom the Act is effective on February 5,
1994, or the date the agreement expires, whichever is soon-
er. This section is for informational purposes only, and
addresses areas in which FMLA provisions differ from those
under the State Family Leave Act (FLA). See N.J.A.C.
4A:6-1.21A. The U.S. Department of Labor has promulgat-
ed rules to implement and enforce the FMLA. See 29 CFR
825.

(b) Definitions, unique to this section, are as follows:

1. “Eligible employee” means an employee of the
State or a political subdivision who has worked for the
employer for at least 12 months for a minimum of 1,250
hours. In determining whether an employee meets this
hours of service requirement, work not requested by an
employer but suffered or permitted is work time for
purposes of meeting this requirement. See 29 U.S.C.
207; 29 CFR 785.11. '

2. “Family leave” means a type of FMLA leave to
which an eligible employee is entitled if the employee
meets the conditions set forth in (d)1 or (d)2 below.

3. “Medical leave” means a type of FMLA leave to
which an employee is entitled if the employee meets the
conditions set forth in (d)3 below.

4, “Parent” means a biological parent or an individual
who stands or stood in loco parentis to an employee when
the employee was a child. This term does not include
parents “in law.”

5. “Serious health condition” is an illness, injury, im-
pairment, or physical or mental condition that involves:

i. Any period of incapacity or treatment in connec-
tion with or resulting from inpatient care in a hospital,
hospice, or residential medical care facility;

ii. Any period of incapacity requiring absence from
work, school, or other regular daily activities, of more
than three calendar days, that also involves continuing
treatment by a health care provider; or

ili. Continuing treatment by a health care provider
for a chronic or long-term health condition that is
incurable or so serious that, if not treated, would- likely
result in a period of incapacity of more than three
calendar days; or for prenatal care.




