SELECTION AND APPOINTMENT

4A:4-5.1

(c) Failure to dispose by the due date may result in
constructive appointment or other remedial action as set
forth in N.J.A.C. 4A:10-2.

(d) If the certification will result in the displacement of a
provisional employee who has permanent status, and it is
necessary to institute layoff procedures, the Department
may, upon written request from the appointing authority,
extend the time for disposing of the certification for an
additional 45 days. See N.J.A.C. 4A:8-1.1 et seq. for layoff
procedures.

(e) See NJ.A.C. 4A:10-2.2 for penalties for failure to
appoint from a complete certification.

Amended by R. 1993 d.270, effective June 7, 1993.
See: 25 NJ.R. 1085(b), 25 N.J.R. 2509(a).

Revised (a)3iii.
Amended by R.1994 d.507, effective October 3, 1994.
See: 26 N.J.R. 2697(b), 26 N.J.R. 3941(a).

Law Review and Journal Commentaries
Civil Service. Judith Nallin, 133 N.J.L..J. No. 14, 65 (1993).

Case Notes

Stating reasons for administrative actions limits arbitrary determina-
tions, enhances judicial review of agency decisions, and discloses cor-
rectable deficiencies to aid in guiding future conduct. Local 518, New
Jersey State Motor Vehicle Employees Union, S.E.I.U., AFL-CIO v.
Division of Motor Vehicles, 262 N.J.Super. 598, 621 A.2d 549 (A.D.
1993).

Law Division had jurisdiction over declaratory judgment action seek-
ing statement of reasons why employees were not selected for pro-
motion under the Civil Service Act. Local 518, New Jersey State
Motor Vehicle Employees Union, S.E.I.U., AFL-CIO v. Division of
Motor Vehicles, 262 N.J.Super. 598, 621 A.2d 549 (A.D.1993).

Appointing administrative authority was not required by Civil Service
Act or regulations to apprise unsuccessful qualified candidate of rea-
sons for promoting lower-scoring eligible employee. Local 518, New
Jersey State Motor Vehicle Employees Union, S.E.I.U., AFL-CIO v.
Division of Motor Vehicles, 262 N.J.Super. 598, 621 A.2d 549 (A.D.
1993).

Minimal requirements for making a valid appointment: when ap-
pointment is final. Thomas v. McGrath, 145 N.J.Super. 288, 367 A.2d
898 (App.Div.1976), reversed per curiam 75 N.J. 372, 382 A.2d 1121
(1978).

Fire captains properly bypassed; exercise of discretion provided
under the “rule of three” and not political discrimination. Bulger v.
Town of Harrison, 93 N.J.A.R.2d (CSV) 509.

4A:4-4.9 Date of appointment

(a) An eligible shall not be appointed and begin work
after the expiration date of the eligible list except:

1. When the eligible is on military leave, or, in the
case of promotional appointments, is on an approved
leave of absence.
or an approved leave of absence may begin work upon
their return to active service.

2. When there is limited revival or statutory extension
of an employment list, except that no appointment shall
be made beyond the statutory extension date; or

New Jersey State Library

Persons returning from military leave °
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3. When the certification is made just prior to the
expiration of the eligible list, in which case the date of
appointment and the date the eligible begins work shall
be no later than the disposition due date.

Amended by R.1996 d.98, effective February 20, 1996.
See: 27 N.J.R. 4049(a), 28 N.J.R. 1201(b).
In (a)3 substituted “be no later than” for “coincide with”.

4A:4-4.10 Certification of additional eligibles

If, after accepting employment, an eligible cannot begin
work within three weeks or such other reasonable time as
specified by the appointing authority, the appointing author-
ity may consider the eligible unavailable and request that
the Department certify additional names.

SUBCHAPTER 5.  'WORKING TEST PERIOD

4A:4-5.1 General provisions

(a) The working test period is part of the examination-
process designed to permit an appointing authority to deter-
mine whether an employee can satisfactorily perform the
duties of the title.

(b) All regular appointments to a title in the career
service shall be subject to a working test period, except:

1. Appointments from special, police and fire and
regular reemployment lists;

2. Appointments to a comparable or lower related
title in lieu of layoff; or

3. Appointments to titles previously held on a perma-
nent basis within current permanent continuous service.

4. For lateral title changes, see N.J.A.C. 4A:4-7.6(b).

-(c) During the working test period, an employee shall
perform the duties of the title for which appointment was
made.

(d) An employee who is serving a working test period
shall not be eligible for a promotional examination from
that title.

Case Notes

Employee who worked out of title during working test period and did
not perform the duties of the position was not entitled to permanent
status (citing former N.J.A.C. 4:1-13.1 and 13.2). Cipriano v. Dep’t of
Civil Service, 151 N.J.Super. 86, 376 A.2d 571 (App.Div.1977).

Actual completion of a working test period is a basic condition of
permanent employment (citing former N.J.A.C. 4:1-6.4). Cipriano v.
Dep’t of Civil Service, 151 N.J.Super. 86, 376 A.2d 571 (App.Div.1977).

Working out of title during working test period. Cipriano v. Depart-
ment of Civil Service, 151 N.J.Super. 86, 376 A.2d 571 (App.Div.1977).

CETA hired police officers. Att’y Gen. F. O. 1977-No. 25 (see
footnote).

Supp. 2-20-96
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Correction officer properly released at end of working test period.
Muhammad v. Department of Corrections, 94 N.J.A.R.2d (CSV) 609.

Probationary employee failed to show that he was released in bad
faith. Lindsley v. Department of Buildings and Grounds, Monmouth
County, 94 N.J.A.R.2d (CSV) 604.

Deficiency in both quality and quantity of work; release at end of
working test period. Brown v. Department of Labor, 94 N.J.AR.2d
(CSV) 362.

Demotion justified; performance did not substantially improve dur-
ing three-month test period. Smith v. Jersey City Housing Authority,
94 N.J.A.R.2d (CSV) 381. :

Termination of hospital attendant at end of working test period was
justified. Vaidier v. Mercer County Geriatric Center, 94 NJ.AR2d
(CSV) 94.

Release of probationary police officer; working test period. Bur-
chardt v. Union Township Police Department, 93 N.J.AR.2d (CSV)
618.

Release of assistant engineer at end of his working test period
justified. De Botton v. Borough of Fair Lawn, 93 N.J.A.R.2d (CSV)
579.

Release at end of work test period was not justified. Hall v. Newark
Housing Authority, 93 N.J.A.R.2d (CSV) 432.

Removal at end of working test period for unsatisfactory services was
pot in bad faith. Amin v. Department of Transportation, 93
N.J.A.R.2d (CSV) 406.

Release at end of working test period was not in bad faith. Capone
v. State-Operated School District of Jersey City, 93 N.J.A.R.2d (CSV)
395.

No showing of bad faith; termination at end of employee’s working
test. Capone v. State-Operated School Dist. of City of Jersey City,
Hudson County, 93 N.J.A.R.2d (CSV) 395.

Removal at end of working test period was not action taken in bad
faith. Aller v. Department of Labor, 93 N.J.AR.2d (CSV) 390.

Decision to remove at the conclusion of working test period was not
formulated in bad faith. Aller v. Department of Labor, 93 N.J.A.R.2d
(CSV) 390.

Termination of officer was in bad faith. Bowers v. Irvington Town-
ship Police Department, 93 N.J.A.R.2d (CSV) 55.

Good faith; termination at the end of a working test period. Davis
v. Department of Transportation, 92 N.J.A.R.2d (CSV) 769.

Suspension and release at end of working test period. Evelina v.
William Paterson College of New Jersey, 92 N.J.A.R.2d (CSV) 738.

Release from position at the end of working test period was justified.
Meyrick v. Hunterdon County Sheriff’s Office, 92 N.J.A.R.2d (CSV)
692.

No error in release at the end of working test period. Edington v.
Treasury Department, 92 N.J.A.R.2d (CSV) 673.

Release after working test period; not bad faith. Phillips v. New
Jersey Department of Human Services, 92 N.J.A.R.2d (CSV) 602.

Department of Transportation improperly used a working test period
as a basis for terminating inspector’s employment. Andres v. N.J.
Department of Transportation, 92 N.J.A.R.2d (CSV) 481.

Employee released in good faith at end of working test period.
Johnson v. Vineland Developmental Center, 92 N.J.A.R.2d (CSV) 363.

Bad faith termination of recruit because of unsatisfactory working
test period. Smith v. Northern State Prison, 92 N.J.A.R.2d (CSV) 342.

Release at end of extended working test period; not justified.
Vegotsky v. Office of Administrative Law, 92 N.J.A.R.2d (CSV) 162.

Release at end of working test period; failure to demonstrate bad
faith. Downs v. Marlboro Psychiatric Hosp., 92 N.J.A.R.2d (CSV) 94.

Supp. 2-20-96

Appellant failed to show that employer (Newark Free Public Library)
acted in bad faith in denying her a fair evaluation of her work
performance and releasing her at the end of her working test period
based on claim that her services were unsatisfactory (citing former -
N.JA.C. 4:1-13.7). Davis v. Newark Public Library, 9 N.J.AR. 84
(1987).

4A:4-5.2 Duration

(a) The working test period shall not include any time
served by an employee under provisional, temporary, inter-
im or emergency appointment. The working test period
shall begin on the date of regular appointment. See
N.J.A.C. 4A:1-1.3 for definition of regular appointment.

(b) The length of the working test period, except as
provided in (c) through (e) below, shall be as follows:

1. In local service, a period of three months of active
service, which may not be extended.

2. In State service, a period of four months of active
- service, which the Commissioner may extend on request
of an appointing authority for an additional two months.
Such request should be submitted to the Department of
Personnel at least five working days before the end of the
four month period. The appointing authority shall notify
the employee of the extension in writing on or before the
last day of the four month period.

i. Regularly appointed employees serving in inter-
mittent titles shall serve a working test period of 88
work days, which, upon the request of the appointing
authority, may be extended by the Commissioner for an
additional 44 work days. For purposes of this subsec-
tion, any part of a day shall constitute a work day.

ii. An employee serving in an intermittent title who
is furloughed prior to completing the working test
period, shall resume the working test period upon
return from furlough.

(c) When notice of termination is served following the
last day of the working test period pursuant to N.J.A.C.
4A:2-4.1(c), the working test period shall end on the date of
service of the notice.

(d) Persons appointed to entry level law enforcement,
correction officer, juvenile detention officer and firefighter
titles shall serve a 12-month working test period. A law
enforcement title is one that encompasses use of full police
powers.

1. In local service, law enforcement officers who are
required by N.J.S.A. 52:17B-66 et seq. (Police Training
Act) to complete a police training course shall not begin
their working test period until notification is received by
the appointing authority from the Police Training Com-
mission of the successful completion of the police training
course. However, major disciplinary procedures applica-
ble to employees serving in a working test period (see
N.J.A.C. 4A:2-2) shall also be applicable to such officers
from the date of appointment until completion of police
training. Upon successful completion of the working test
period, the date of appointment from the eligible list shall
be recorded as the date of regular appointment.

420
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4A:4-5.5

i. Law enforcement officers who have successfully
completed the police training course prior to appoint-
ment shall begin their working test period on the date
of regular appointment.

2. Appeals from failure to successfully complete the
police training course shall be in accordance with proce-
dures established by the Police Training Commission.
See N.J.A.C. 13:1-11.

(e) An approved leave of absence including a furlough
extension leave or a voluntary furlough shall extend the
completion of the working test period for a period of time
equal to that leave. or voluntary furlough.

1. A paid leave of absence for a correction officer or
juvenile detention officer for the purpose of training
required by N.J.S.A. 52:17B-68.1 shall not extend the
length of the working test period unless the course in
which the appointee is enrolled is scheduled to end after
the one year period.

Amended by R.1989 d.569, effective November 6, 1989.
See: 21 NJ.R. 1766(a), 21 N.J.R. 3448(b).
In (d): added “juvenile detention officer.”
In (d)1: added text, “However ... regular appointment.” Added 1.
to subsection (e) regarding a paid leave of absence.
Amended by R.1993 d.270, effective June 7, 1993.
See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a).
Revised (b)2.
Amended by R.1995 d.12, effective January 3, 1995.
See: 26 N.J.R. 4126(a), 27 N.J.R. 145(a).

Case Notes

Supervisor was entitled to two-month extension of second working
test period. McClellan v. Department of Community Affairs, 94
N.J.A.R.2d (CSV) 19.

4A:4-5.3 Progress reports

(a) The appointing authority shall prepare a progress
report on the employee at the end of two months and a final
report at the conclusion of the working test period. If the
Commissioner has extended the working test period in State
service pursuant to N.J.A.C. 4A:4-5.2(b)2, the appointing
authority shall also prepare a progress report at the end of
five months and a final report at the conclusion of the
extended working test period.

(b) For entry level law enforcement, correction officer
and firefighter titles, the appointing authority shall prepare
a progress report on the employee at the end of six months
and a final report at the conclusion of the working test
period.

(c) The appointing authority shall furnish the employee
with a copy of all reports. :

(d) In State service, the appointing authority shall:

1. Retain all reports for an employee in his or her
individual personnel file;

2. When an employee is being separated or returned
to his or her permanent title due to unsatisfactory perfor-
mance, submit to the Department of Personnel, within
five days following the last day of the working test period,
copies of all progress reports and the final report and the
written notice of separation or return to his or her
permanent title;

3. Retain all progress reports and related material for
the length of an employee’s service and for six years
following his or her separation from State service, if
applicable; and

4. Retain for auditing any other records so identified
by the Department of Personnel.

(e) In local service, the appointing authority shall furnish
working test period progress reports to the Department of
Personnel upon request.

Amended by R.1993 d.270, effective June 7, 1993.
See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a).
Revised (c); added new (d) and (e).

Case Notes

Evaluation of probationary police officer’s performance during work-
ing test period was deficient. . Love v. Irvington Township Police
Department, 93 N.J.A.R.2d (CSV) 482.

Failure to give employee written progress report during working test
period; bad faith. Sokolowsky v. Township of Freehold Dept. of Code
Enforcement, 92 N.J.A.R.2d (CSV) 155.

Employee was entitled to new working test period. Richardson v.
Department of Corrections, New Jersey State Prison, 92 N.J.A.R.2d
(CSV) 63.

4A:4-5.4 Working test period appeals

(a) An employee may be separated for unsatisfactory
performance at the end of the working test period. See
N.J.A.C. 4A:2-4 for procedures.

(b) An employee may be disciplined during the working
test period. See NJ.A.C. 4A:2-2 and 3 for procedures.

Case Notes

Improperly terminated public employee with some work deficiencies
was entitled to new working test period instead of permanent appoint-
ment to position. = Saleem v. Department of Citizen Services, 95
N.J.A.R.2d (CSV) 204.

4A:4-5.5 Restoration to eligible list or former title

(a) An employee who, either during or at the end of a
working test period, resigns in good standing or is separated
due to unsatisfactory performance may, upon request, be
restored to an eligible list, if the Commissioner determines
that the employee is suitable for appointment to another
position.

1. The Commissioner may consider:

i. Whether the list can be certified to another ap-
pointing authority;

4-21 Supp. 8-19-96
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ii. The recommendation of the employee’s former
appointing authority; and

iii. Any other relevant factors.

2. Any employee who has been removed for disciplin-
ary reasons shall not be restored to an eligible list.

3. Any employee who has filed an appeal pursuant to
N.J.A.C. 4A:2-4 shall have his or her request for restora-
tion held in abeyance pending the appeal.

(b) An employee who is laid off during the working test
period shall be restored to the ehglble list from which he or
she was appointed.

(c) A permanent employee serving a working test period
in another title shall continue to accrue seniority in his or
her permanent title for the duration of the working test
period.” See N.J.A.C. 4A:4-1.9 for procedures on restora-
tion to a former title.

Amended by R.1989 d.570, effective November 6, 1989.
See: 21 N.J.R. 2429(a), 21 N.J.R. 3451(a).
Added new (b) and relettered old (b) as new (c).
Amended by R.1990 d.553, effective November 19, 1990.
See: 22 N.J.R. 2629(a), 22 N.J.R. 3482(b).
Provision insures that permanent employee accrues seniority in per-
manent title during working test period in another title.

SUBCHAPTER 6. EXAMINATION AND
SELECTION DISQUALIFICATION AND
APPEALS

4A:4-6.1 Examination and selection disqualification

(a) A person may be denied examination eligibility or
appointment when he or she:

1. Lacks the job requirements;
2. Is ineligible, by law, for employment in the title;

3. Is physically or psychologically unfit to perform
effectively the duties of the title. However, an injury
incurred in the armed forces shall not be considered a
disqualification unless the Commissioner considers the
condition incapacitating;

4. Has failed to pass examination procedures;

5. Has been removed from the public service for
disciplinary reasons after an opportunity for a hearing;

6. Has made a false statement of any material fact or
attempted any deception or fraud in any part of the
selection or appointment process;

7.. Has a prior employment history which relates ad-
versely to the title; or

Supp. 8-19-96
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8. Has failed to pay the required application process-
ing fee in a timely manner, or for open competitive
examination, has failed to provide documentation of ex-
emption from the application. processmg fee in a timely
manner; or

9. Other sufficient reasons.

(b) Except where precluded by law, a person who is
disqualified pursvant to (a)5 and 7 above may, for good
cause, be admitted to an examination and, with the appoint-
ing authority’s concurrence, certified for appointment.

(c) Any action specified in this section shall be effective
upon receipt of written notice of disqualification.

Amended by R.1993 d.270, effective June 7, 1993.
See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a).
Added new (a)8; redesignated (a)8 to (2)9.

Law Review and Journal Commentaries

Arrests—Civil Service—Police. Judith Nallin, 133 N.J.L.J. No. 6, 57
(1993).

Case Notes

Arrest justifies removal of applicant’s name from eligibility list where
circumstances surrounding arrest adversely relate to the employment
sought, and agency must state specifically its reasons for removal.
Tharpe v. City of Newark Police Dept., 261 N.J.Super. 401, 619 A.2d
228 (A.D.1992).

Remand was required where administrative record from Merit Sys-
tem Board did not disclose basis for Board’s equation of police officer
candidate’s personality traits with finding that candidate was mentally
unfit. Matter of Vey, 124 N.J. 534, 591 A.2d 1333 (1991). ‘

Removal of provisional juvenile detention officer from eligible list
because of prior employment history was improper without hearing by
Merit System Board. Matter of Wiggins, 242 N.J.Super. 342, 576 A.2d
932 (A.D.1990).

Removal from eligibility list for fire lieutenant not warranted.
Brown v. City of Gloucester, 93 N.J.A.R.2d (CSV) 464.

History of erratic emotional instability warranted removal of appli-
cant’s name from eligible list for family service specialist position.
Calhoun v. Division of Youth and Family Services, 93 N.J.A.R.2d
(CSV) 268.

County was justified in removing applicant’s name from open com-
petitive list. Strasser v. Camden County, 92 N.J.A.R.2d (CSV) 497.

4A:4-6.2 Actions against disqualified persons

(a) A disqualification under N.J.A.C. 4A:4-6.1 may result
in: ’

1. Rejection of examination application;
2. Refusal to test an individual;

3. Refusal to place a candidate’s name on an eligible

4. Refusal to certify an ¢ligible’s name;

S. Removal of an eligible’s name from the eligible list;

Next Page is 4-22.1
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4A:4-6.2

6. Removal from employment; or

7. Other appropriate action.

Next Page is 4-23

(b) Major disciplinary procedures shall be applicable to
removal of an employee who is permanent or serving in a
working test period.

4-22.1 Supp. 8-19-96
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4A:4-6.5

2. Information obtained pursuant to this section re-
garding the medical condition or history of an employee
shall be collected and ‘maintained on separate forms and
in separate medical files and treated as a confidential
medical record, except that:

i. Such information shall be available to appropriate
appointing authority and Department of Personnel rep-
resentatives in connection with inquiries into the ability
of an applicant to perform essential job functions;

ii. Supervisors and managers may be informed re-
garding necessary restrictions on the work or duties of
the employee and necessary accommodations;

ili. Authorized first aid and safety personnel may be
informed, when appropriate, if the condition might
require emergency treatment, or if any specific proce-

- dures are needed in the case of fire or other evacua-
tion; and

iv. Government officials investigating compliance
with the Americans with Disabilities Act, or any other
Federal or State law prohibiting discrimination on the
basis of disability or handicap, shall be provided rele-
vant information on request; and

3. The results of such examinations are used only in
accordance with the Americans with Disabilities Act.

(c) Upon receipt of satisfactory documentation, the De-
partment of Personnel shall notify the eligible-that:

1. He or she has been disqualified for appointment;

2. He or she may file an appeal with the Merit System
Board within 20 days of such notification;

3. If no appeal is received within the specified time,
his or her name will be removed from the eligible list;
and

4. If the eligible does file an appeal, an opportunity
will be provided to submit a report from a physician,
psychologist or psychiatrist of his or her own choosing.

(d) Upon receipt of a notice of an eligible’s appeal, the
appointing authority shall submit to the Merit System
Board, within 20 days, all background information, including
any investigations and all complete medical, psychological
and/or psychiatric reports which were the basis for the
removal request.

1. The appointing authority shall also furnish the ap-
pellant with all of the information supplied to the Merit
System Board.

2. In those limited circumstances when the examining
physician, psychologist or psychiatrist certifies that such
disclosure would be injurious to the appellant’s health,
and provides a basis specific to the diagnosis of that
appellant, the information shall not be provided to the
appellant but shall be provided by the appointing authori-
ty to.the appellant’s attorney or doctor.

4-25

3. Any appointing authority failing to submit the re-
quired materials within the specified time may have its
request for removal denied, and the eligible’s name may
be retained on the eligible list.

(e) The appellant may submit to the Merit System Board
a report from a New Jersey licensed physician, psychologist
or psychiatrist of his or her own choosing. The appellant
shall furnish the appointing authority with copies of all
submissions to the Merit System Board. See (f) below for
report requirements.

(f) The Merit System Board may extend the time period
for filing the required reports for good cause. Professional
reports submitted by either of the parties shall include the
following:

1. The professional’s signature, type of license (includ-
ing the type of license or educational degree of any
person contributing to the report), address, and the date;

2. The length of the examination or interview;

3. A specific diagnosis or statement of behavioral
pattern or the specific reasons for a recommendation;

4. A finding as to the qualifications of the appellant
for effective performance of the duties of the title; and

5. All tests that have been administered (for example,
EKG, EEK, X-ray, M.M.P.L., Rorschach and T.A.T.) and
all raw data, protocols, computer printouts and profiles
from these tests.

(g) The Merit System Board shall either conduct a writ-
ten record review of the appeal or submit psychological
appeals to the New Jersey Personnel Medical Review Panel
(Review Panel), and medical appeals to the New Jersey
Personnel Medical Examiners Panel (Examiners Panel).
The Panels are composed of professionals in the medical or
psychological field. FEither Panel may request additional
psychological or medical reports, examinations or other
materials.

1. When submitted to the Review Panel or Examiners
Panel, the appellant or the appointing authority may
request the opportunity to appear before the Panel. Such
request must be made within 10 days from receipt of
notice that the appeal has been submitted to a Panel.

2. If no appearance is requested, the appeal will be
reviewed by the Panel upon the written record.

3. The Panel shall prepare a written report and rec-
ommendation for the Merit System Board.

i. The appellant and appointing authority shall be
provided with copies of the report and recommenda-
tion.

ii. Both parties may file written exceptions with the
Merit System Board within 10 days- of receipt of the
report and cross-exceptions within five days.

Supp. 6-17-96
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4. In appropriate cases, the Merit System Board may
refer an appellant for an independent professional evalua-
tion.

5. The Merit System Board may assess costs and
penalties against a party when the inadequacy of a profes-
sional report necessitates an independent professional
evaluation, when a party causes unnecessary delay in the
review process, or for other substantial violation of these
rules.

(h) The Merit System Board shall review the appeal,
including the written report and exceptions, if any, and
render a written final decision.

Repeal and New Rule, R.1989 d.569, effective November 6, 1989.
See: 21 NJ.R. 1766(a), 21 N.J.R. 3448(b). :
Amended by R.1990 d.346, effective July 16, 1990.
See: 22 N.J.R. 1300(a), 22 N.J.R. 2143(a).

Changes made to accurately reflect N.J.S.A. 45:14B-1 et seq. con-
cerning the licensing of psychologists.
Amended by R.1993 d.46, effective January 19, 1993.
See: 24 N.J.R. 3596(a), 25 N.J.R. 292(a).

Redesignated existing (b)-(g) as (c)-(h); added new (b).
Amended by R.1993 d.270, effective June 7, 1993.
See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a).

Revised (2)2 and (e).

Law Review and Journal Commentaries

Public Employment—Police. Steven P. Bann, 136 N.J.L.J. No. 14, 70
(1994).

Case Notes

Remand was required where record did not disclose basis for agen-
cy’s equation of police officer candidate’s personality traits with finding
that candidate was mentally unfit. Matter of Vey, 124 N.J. 534, 591
A.2d 1333 (1991).

4A:4-6.6 Disqualification appeals

(a) Appeals other than scoring, item and administration
appeals (N.J.A.C. 4A:4-6.4) and medical and/or psychologi-
cal disqualification appeals (N.J.A.C. 4A:4-6.5) shall follow
the following procedures:

1. An appeal must be filed within 20 days of notice of
the action, decision or situation being appealed.

2. The appeal shall be filed with Department of Per-
sonnel as indicated on the notice advising of disqualifica-
tion.

3. The appropriate section of the Department to
which the appeal is assigned shall review the appeal and
render a written decision and include notification of a
right of appeal to the Merit System Board.

(b) A party may appeal the first level decision to the
Board within 20 days of its receipt.

1. The appeal shall contain all information which was
presented to the first level, plus a copy of the decision
below and shall be forwarded to the Merit System Board,
CN 312, Trenton, New Jersey 08625.
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2. The Board shall decide any appeal on the written
record or such other proceeding as the Board deems
appropriate.

(c) The Board may bypass any other level of appeal for
its direct review.

Amended by R.1989 d.569, effective November 6, 1989.
See: 21 N.J.R. 1766(a), 21 N.J.R. 3448(b).

In (a): added “and administration” and replaced “unfitness” with
“disqualification” describing types of appeals.
Amended by R.1993 d.162, effective April 5, 1993.
See: 24 NUJ.R. 4467(a), 25 N.J.R. 1511(b).

Revised (a); deleted existing (b); redesignated existing (c)-(d) to
(b)-(c) with revisions in text.

Case Notes

Department of personnel did not sufficiently disclose basis for its
grading decisior: on police sergeant’s civil service examination to satisfy
due process or to provide for meaningful appellate review. Brady v.
Department of Personnel, 289 N.J.Super. 557, 674 A.2d 616 (A.D.
1996).

Statements made in report of background check of police officer
applicant were absolutely privileged. Pollinger v. Loigman, 256 N.J.Su-
per. 257, 606 A.2d 1113 (A.D.1992).

SUBCHAPTER 7. OTHER APPOINTMENTS OR
EMPLOYEE MOVEMENTS

4A:4-7.1 Transfers

(a) A permanent transfer is the movement of a perma-
nent employee between organizational units within the same
governmental jurisdiction.

1. In State service, an organizational unit shall mean
an appointing authority.

2. Inlocal service, an organizational unit shall mean a
department or separate agency within the same county or
municipality. A school district shall be considered a
separate jurisdiction.

(b) If the transferred employee is concurrently appointed
to a title other than that held on a permanent basis at the
time of transfer to accurately reflect new duties, the perma-
nent transfer shall be made in combination with appropriate
promotional, lateral title change or voluntary demotion pro-
cedures. See NJ.A.C. 4A:14-24 et seq., 4A:4-7.6 and
4A:4-7.8, respectively.

1. The employee shall retain permanent status in the
previously held permanent title with the recipient organi-
zational unit until examination and working test period
procedures are concluded.
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2. If the employee does not successfully complete the (c) A permanent transfer shall require the consent of
examination or working test period procedures, the recipi-  both organizational units, the affected employee, and the
ent organizational unit shall return the employee to his or approval of the Department of Personnel.
her permanent title within this organizational unit pursu-
ant to N.J.A.C. 4A:4-1.9 unless the employee has been 1. Consent may be withdrawn by any party prior to
disqualified for further employment. the effective date of the transfer.

Next Page is 4-27 4-26.1 Supp. 6-17-96






15.4).

SELECTION AND APPOINTMENT

4A:4-7.3

2. The consent of the employee shall not be required
when there is a transfer or combining of functions or
operations across organizational unit lines.

(d) A temporary transfer may be voluntary or involuntary
and is the movement of a permanent employee between
organizational units within the same governmental jurisdic-
tion for a maximum of six months to effect economies, make
available a needed service for short periods or for any other
documented purpose which is in the best interest of the
public service. All temporary transfers must be approved by
the Commissioner of the Department of Personnel.

(e) Any affected employee must be given at least 30 days’
written notice of an involuntary transfer.

1. The notice shall contain the following:

i. The organizational unit to which the transfer is
being made;

ii. The effective date of the transfer; and
iii. The reason for the transfer.

2. Less than 30 days’ notice may be given where the
employee gives his or her consent for a shorter notice
period or the Commissioner of the Department of Per-
sonnel finds that an emergent condition requires a more
immediate transfer.

Public Notice: Petition for amendment.
See: 27 N.J.R. 2805(a).

Case Notes

Status of attorney as private plan hearing officer throughout the
period in question rendered assignment of new supervisor not “trans-
fer.” Morley v. State, Dept. of Labor, 276 N.J.Super. 223, 647 A.2d
1312 (A.D.1994).

Scope of negotiation: transfer and reassignment provisions. In re
IFPTE Local 195 v. State, 88 N.J. 393, 443 A.2d 187 (1982).

Improper transfer. State v. Richford, 161 N.J.Super.-165, 391 A.2d
531 (App.Div.1978).

Transfer requires change from one position to another of the same
class—petitioner’s change in position was not a transfer even though
position was substantially similar (citing former N.J.A.C. 4:1-15.1 and
State Administrative Office of the Courts v. Richford, 161
N.J.Super. 165, 391 A.2d 531 (App.Div.1978).

Intraclass transfers. In re Appeal of Lembo, 151 N.J.Super. 242, 376
A.2d 971 (App.Div.1977).

Rights of employee voluntarily transferred (statutory). Widmer v.
Township of Mahwah, 151 N.J.Super. 79, 376 A.2d 567 (App.Div.1977).

Approval from Civil Service Comm’n required prior to county board
of freeholders transferring employees from classified to unclassified
positions (citing former N.J.A.C. 4:1-5.4). Bergen Cty. v. New Jersey
Dep’t of Civil Service, 115 N.J.Super. 90, 278 A.2d 232 (App.Div.1971).

Transfer from classified to unclassified positions. Bergen County v.
Dept. of Civil Service of N.J., 115 N.J.Super. 90, 278 A.2d 232
(App.Div.1971).
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4A:4-7.2 Reassignments

A reassignment is the in-title movement of an employee
to a new job function, shift, location or supervisor within the
organizational unit. Reassignments shall be made at the
discretion of the head of the organizational unit. See
N.J.A.C. 4A:4-7.7 for appeals.

Case Notes

Entire controversy doctrine should not have precluded supplementary
arbitration as to salary under collective negotiation agreement of police
investigators with less than seven years service. Jersey City Police
Officers Benev. Ass’n v. City of Jersey City, 257 N.J.Super. 6, 607 A.2d
1314 (A.D.1992).

Employee who was demoted and reassigned failed to establish bad
faith. Crooms v. Newark School District, 94 N.J.AR.2d (CSV) 73.

Pharmaceutical consultant established that appointing authority acted
contrary to administrative rules regarding reassignment. Frantz v.
Department of Human Services, 92 N.J.A.R.2d (CSV) 372.

4A:4-7.3 Relocation assistance: State service

(a) Subject to available appropriations, the Commissioner
may allow relocations assistance for permanent employees
who are transferred or reassigned on a permanent basis to a
new work location due to a relocation of an office or unit,
or a closing or phasedown in anticipation of closing of a
State operation.

1. In order to be eligible to participate in the pro-
gram, an employee’s new job site must be at least 25 miles
from the prior job site.

2. Relocation assistance will be requested, paid and
verified by the receiving appointing authority.

(b) Such assistance may consist of all or part of the
following:

1. A commutation allowance applied to the round trip
mileage between an employee’s domicile and new job site,
reduced by the normal commutation mileage between the
domicile and the previous job site.

i. The allowance shall be equal to the standard

. State Mileage Allowance for operating a personal mo-

tor vehicle, and shall be limited to a period of six
months from the effective date of the transfer.

ii. An employee who is offered fully paid car, van
pooling or mass transit options shall not be eligibie for
a commutation allowance.

2. A one-time moving expense allowance which is to
be set by the Commissioner not to exceed $1,000 for the
shipment of household items from the employee’s prior
domicile to a domicile established as a result of the new
work assignment,

i. The employee must demonstrate that the change
in domicile was for the sole purpose of establishing a
domicile closer to the job site.
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ii. - The move must be made within one year of the

effective date of the transfer.

3. The relocation allowance which is to be set by the
Commissioner not to exceed $1,000 for costs involved in
terminating a lease, in rental situations, or costs involved
in the sale and purchase of a home, including but not
limited to broker’s fees and closing costs.

i. The employee must demonstrate that the change
in domicile was for the sole purpose of establishing a
domicile closer to the new job site.

ii. The move must be made within one year of the
effective date of the transfer.

(c) Relocation assistance shall be limited at the employ-
ee’s option to commutation allowance under (b)1 above or
the moving expense allowance and the relocation allowance
under (b)2 and 3 above.

Amended by R.1989 d.569, effective November 6, 1989.
See: 21 N.J.R. 1766(a), 21 N.J.R. 3448(b).
In (a): deleted “permanent”, which had defined employees.
Amended by R.1993 d.270, effective June 7, 1993.
See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a).
Revised (a).

4A:4-7.4 Retention of rights

(a) An employee who is temporarily transferred shall
retain promotional rights in the promotional unit scope
from which he or she has transferred. '

(b) An employee who is either transferred or reassigned

* shall retain accumulated seniority or service for purposes of

determining promotional, layoff or demotional rights and

sick and vacation leave entitlements. In State service, an

employee’s rate of compensation, anniversary date and ad-
ministrative leave entitlements shall be retained.

(c) An employee who is permanently transferred due to a
combining of functions or operations of two or more organi-
zational units shall retain promotional rights in the prior
promotional unit scope only for promotional examinations
he or she has filed for or taken.

(d) An employee who is reassigned from one promotional
unit scope to another shall retain no promotional rights in
the former unit.

Case Notes

Temporary transfers of classified personnel are subject to regulations
promulgated by the Dep’t of Civil Service (citing former N.J.A.C.
4:1-15.5). Zamboni v. Stamler, 199 N.J.Super. 378, 489 A.2d 1169
(App.Div.1985).

4A:4-7.5 Transfer during a working test period

(a) An employee who is serving a working test period
may only be transferred due to a transfer or combining of
functions or operations, or the exercise of lateral displace-
ment rights in the course of layoff procedures.

(b) An employee who is permanently transferred during
the working test period due to a combining of functions or
operations or the exercise of lateral displacement rights
shall be permitted to complete working test period in the
new organizational unit.

Amended by R.1993 d.270, effective June 7, 1993.
See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a).
Revised text.

4A:4-7.6 Lateral title change

(a) A lateral title change is the movement of a permanent
employee from his or her permanent title to an equivalent
title within the same organizational unit. Such procedures
are also applicable to certain transfers under N.J.A.C.
4A:4-17.1. :

1. In State service, a lateral title change may only be
made if the titles are assigned the same class code.

2. Movement between variants of a title shall be
considered a lateral title change.

3. In State service, a lateral title change from the
noncompetitive to the competitive division is considered a
promotion. See N.J.A.C. 4A:4-2.5(e).

(b) If the nature of the work, education and experience
requirements of both titles are substantially similar, the
employee shall retain his or her permanent status.

1. The employee shall retain accumulated seniority or
‘service for purposes of determining promotional, layoff or
demotional rights and sick and vacation entitlements.

2. In State service, the employee’s rate of compensa-
tion on direct movement as adjusted or workweek, work
year and the employee relations grouping, anniversary
date and administrative leave entitlement shall be re-
tained.

(c) If the nature of the work, education and experience
qualifications of both titles are dissimilar, then the employee
shall be appointed pending examination, if the new title is in
the competitive division, and satisfactory completion of the
working test period. An employee who fails the examina-
tion or is released at the end of the working test period shall
be restored to his or her permanent title, unless disqualified
for further employment.

1. Examination procedures shall be waived, perma-
nent status retained, and aggregate seniority granted, if
the employee has previously held the title on a permanent
basis during current continuous service. See N.J.A.C.

- 4A:8-2.4(e).

2. The employee shall retain accumulated service for
purposes of determining sick and vacation leave entitle-
ments.
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