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I. APPELIATE DECISIONS - RWERA V. .]ERSEY CITY.

i,'iilfredo Rj-vera,
t,/a 1,J1111et s Tavern,

AppeLlant,

v.

Munlclpal Board of Atcoholic ]
Beverage Control of the CitY
6f Jersey uityo

Rpsnnndent.-rvvyv.reY-r

Jesse Moskovltz, Esq., Attorney for Appellant
Dennls L. McGili, Esq., by Bernard Abransr Esq.r Attorneys for

Re spondent

BY THE DIRECTOR:

The Hearer has fl1ed the folJ.ouing report hereln:

Eearer.!S-&eld
This is an appeaL fronr actlon of the l'luniclpa1 Board

of Alcohol-1g Beverage C6ntrol of the Clty of Jersey city
(hereinafter Board)-whlch, by Resolution of March 17, 197r,
Jmnosed a susnension of aonellantl s olenarv retai.l consunptlonfunposed a suspension of appellantt s plenary retai.l colsunp
1J iense- fon irnen'l ses 1 18- i^lavne Stre-et - Jersev Cltv. for1lbense, for i:rerrl-ses 138 Wayne Street, Jersey Cltyr for
fifteen'days bffectlve April 2\, 197rr-in consequen6e of findlnt,
the appellant guilty of a charge alleglng that the licenseet
on Debenber 11, 197\, permitted persons other than enployees
the appellant guilt

January 27, L976

0n Appeal

co}tcLusroNs
AND

ORDER

perrnitted persons other than enployeest t, | lrat
or agents, upoir the licensed premises durilg prohiblted
hour5, 1n'v161atlon of Chaptei l+, Sectlon l+-13, of the
Municipal Code of Jersey GitY.

Upon the filing of the appeal, an order vas entered
by the DireCtor of thls Division on Aprll- 23t 1975, staying
the Boardrs order of suspension pendlng the deternination of
this appeal

Appellant alleges that the action of the Board was
erroneous because its declslon was contrary to the weight of
the evldence, and that no 1ega1 evldence was adduced j-n
support of the charge. The Eoardr in lts ans!/err denies that
its actlon vas erroneous or contrary to the velght of the
evldence, and that there was adequate evldence to substantiate
the charge herein.

The appeal was heard 4g novo pursuant to Rule 6 of state
Regulatlon No. 15, wlth fu11 opportunity afforded the padies to
oresent evidenee and to cross-examlne wltnesses.
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In support of the actlon of the Boardr Police
Offlcers John R.- Ragauckas and Eugene W. Ha1l1gan, of the
Jersey Clty Pol-lce Department testlfled concerning thelr
vislt to appellartrs preurlses on the early nornlng hours of
Decenber 11 , 197\.

Whl1e on patrol duty near to appellantrs prenlses,
Offlcer HalUgan notlced the tlme to be after two orclock ln
the nornlng. As they vere in front of the prenlsesr they
observed actlvlty wlthlnt stopped thelr vehlcl-e opposlte the
front door, got out therefronr and observed the lnterlor through
a front vindou. rhey s ar^r about a dozen persons vlthlnr sone
at the bar and others nilJ.1ng about. offlcer Ha1l1gan contlnued
observatlon wh11e Offlcer Ragauckas nade radlo contact vlth
Pol-1ce Headquarters and obtalned a tlne-check. They lere
orally lnfoirned the tlne to be 2:2! a.n. As an aprarent trhoursrt
vlolatlon vas 1n progressr asslstance of a superlor offlcer
was requested.

Obtalnlng entrance, Officer Hal11gan announces to
the patrons that they nust departt whlch they began dolng.
Ee requested of the bartender (later ldentlfled as appellantt
Wllfredo Rlvera) the productlon of the llquor llcense.
0fflcer Ragauckas was on the sldelralk near the front door
as the patrons fl1ed out. Lieutenant George Andrews arrlved
and Jolned Ha111gan.

As Riverar who vas at the end of the line of
departlng patrons, r'ras about to exlt premlses, 0fflcer HaUlgan
reninded hlm that he was dlrected to produce the llcenset
rrbereupon Rlvera returned to the bar and exhlblted the
license. Thereafterr both the officer and the appellant
departed and the appellant locked the front door.

Ttre dozen patrons who had energed renalned ln front
of the establlshnent and Offlcer Ragauckas, who energed
after checklng the lnterlor of the prenlsesr attenpted to get
the patrons to nove along and not renaln congregated ln front"

Appellant testlfied that he vas behlnd the bar on
the evenlng- ln questlon and, as uas the euston.r began preparatlon
for closlng about one-thtrty a.n. Ve ry shortly before tuo
orclock, he vas standlng by the front door aua1ttng-_hls
patrons-to depart as sone were dolng, vhen Offlcer Ha11lgan
Lpproaehed hllr. -There were about ten patrons on the exterlor
at- that tlne and only one remalned, a dnrnken patron attenptlng
to operate the clgarette nachine" When that patron leftt he
lockbd the front dool and locked the lron gate Just as another
officer appeared (presunSbly the superlor offlcer sunnoned by
the offlcbits prloi call)e ind he vbs requlred to reopen the
gate and front- door. He ieentereal irtth the offlcers and
dlsplayed hls 1lquor 11cense.
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Offlcer Ragauckas vho renained on the outslde becane

lnvolved tn an arg-tii3"t-"iirt patrons so that' when.tt-te po1lce

finally left the l""il .or" oi tte patrons wilre st111 present
on the sider,talk.

Lourdes Lugo, the barnald, testifled that' she-vas
employed rn-appe:-ranE;l p""tiJ"i on'the evening-of the date
h;ili;, and sirb recarrea'ttrat at 1:10 a'n' she fllcked the
llehts to alert th;;;i;";; of t'l"sI ca1lrr, lndlcating that
;;i;";";"#;';"ilk io"ra u" served. At 1i4!-a'rn' .she.began-

"i"l"iiie uf ana uy"trren-irao-noii of the bar cleaned. At 1|55

".r. tird airpef r anf vas afongsfde the front door usherlng
;;;;o;;-.;ii [rt"t" wtre tto ilore than two or three persons 1n

ifr"-pr"mfse6, lncluding herself, when 0fflcer Ha111gan
arrlved at the door.

As she energed frorn the prenlses folloved by the
appellantp *no 1o"liea"the door and' gate, the offlcer made hln
reoDen lt and ."un[""" 

- rire oiffceri ordered her to nove. vhlch
iiiiii"iia-ii"r'i"iini" the appellant vas to have drlven her to
tr"r itone t and she vas walting for hln to do so'

Two patrons of appellaltt9 e.stlb]1shnent, .Wllttan
Delgado "tO'F"iii-llirtrnes'festifled 

that they had departed
trteieiron at lt\i "na 

itfo a.ner respectlvely, and.both vere
;;;;;-i["-"treui vrren tire po1lce cai' arrived'at the-prernises
Zi,'iiil-i.^.--ue1eaao recoliected thSt the second police car
arrlved at about-Erio o" 2215 a.n. Martlnez corroborated the
tlne sequence as outllned by Delgado"

At the concluslon.of rebuttal testlnony by the
aforena.ned porice-oiir-ers, trrerr report.nldg !o thelr_conrnandlng
offlcer fol"iovlng the lncldent r'ras adnltted lnto evldence"
i;t;[-r;6rtr-eopiea rronr trre flles- of the Jersey Clty-Pollce
Deoartmbnt inar-ciiJa-lr'at ott Decenber 11' 197\ at 0225 hours
(Zii| a"n") the offlcers found tvelve patrons:

tt.""at the bar rnost of whon were stl11
lnblbing. Above bar being tended to .at -
tlne uy'one wrrittoo Rlveia license #c-98
tradlnl as Willles Tavern' Prenlses engtied
at thii tlne in presence of LT" Andrev (.uar
iiri-""a ilove rirfornatlon secured by U/s'"""'
Havlng observed the testinony and deneanor,of, the

wltnesses tlurlnE thelr testlnony, I am persuaded that tne
aEcliuni trven bi po1lce offlcer!'va-s forthrlght' believable

""d-irnri rerlelt;a the sltuation that exlsted at the tine"
DesDite vlaorous cross exaninatlon, the offlcersr testlnony
.""5in"ot"iirtafen" obvlously they'had reason to note the
;i;at ilne before enterlng the tavern, and that tine -vas
noted by call for tlne verlflcatlon to tbe poLlce neadquarters.
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0n the other hand, I do not belleve the testlnronyof the appellant or his ultnesses because lt ls against thLloglc of_the qresented facts. It 1s axlonatlc th;t evidence,to be be11eved, nust not only proceed fron the oouths of
credlbl-e wltnesses, but nust be credlble 1n 1tse1f, and nust
be sueh as contnon expertence and observatlon of naiklnd can
approve as probable ln the clrcwstances. Soaenu
l!- ll..r: _46- (191+6) I Ga11o v. Galio, OS ll..r.-Effi
Drv. 1961).

By the terns of the loca1 ordlnaDce. lt 1s uandatedthat anyone wlthln the prenlses (of the publlc) after closlng
hours-glves rlse to.a vioLatlon. As used 1n this ordlnance,
the closlng of prenlses provlslons neans that g!! nenbers of
the pub11c. nlst_be excluded. Cf. Mama Ventura, fnc. v. Voorhees,
Bulletin 14p8, Iten 11 Town House, Inc. v. Montclalr, Bulletln 792,Iten 3.

Appellant argues that, because he had had a recent
license suspension prlor to thls incldent, oh a sLmllar charge,
he was partlcularly alert to have h1s preririses closed and lockrid
by the closing hour. Thus, he says that he vas locklng the
front door and gate, when the pollce offlcer was alongside of
hln and vho thereupon requlred hln to reopen both gate and 1ock.

Fron the tfure he began herdlng the patrons to the
door, he Eade no effort to check tbe lavatorle s and see that
the preurlses vere s€cured Allgl the last patrons departed. He
slnply folloned the Last custorner out the door and locked lt
behind hlni all thls just at 2:00 a.n. }Jhlle all of thls vas
occurring, the patr.ons uere congregatdng outslde, sone ln an
adntttedly drunken condltlon; and they uere argulng vith the pollce"

Appellant adnitted that there were betveen tventy and
twenty-f1ve patrons ulthln the prenlses at 1!30 a.E. He further
adnlts that. lt takes betveen tventy-flve mlnutes or one-half
hour to rrget everybody outrr. Lastly he adnltted that nlne
patrons energed fron hls prenlses at two a.n.

My exarmlnatlon of the facts and the appllcable 1aw
generates no doubt vhatsoever that the charge vas establlshed
by a preponderance of the bellevable erldence. These proceedlngs
are clvl1 in nature, not crlnlnal, and requlre that the charge be
establlshed by a fair preponderance of the bellevable evldence

373 \1

I conclude, therefore, that the appell-ant has falled
to sustaln the burden of establlshlng that the Boardr s actlon
lras erroneous and should be reversed as requlred by Rule 6 of
State Regulatlon No. 15" Cf. Gach v. Irvinston, Birtletln 2058
Iten 1.
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It 1s, accordinglyr recomnended that an order be
entered afflrniig the Boaid-ri actlon, disnissing the-appeal,
;;;;ii;c-ahe DrrEctor's order stavin! the Boardrs order of
i""o""iio" pendlng the deternlnatlon of this appealt and
ii.ii"e the bfrectlve dates for the susoenslon of license
ir"'"e[[f"r" inrposea by the Board, and stayed by the sald order.

No Excentlons to the Hearerrs 
"eport- 

were fl1ed
pursuant to Rule i4 of State Regulation No' 11"

Having carefully consideted the entire I999Td hereint
including the tianscript 6f the testl4ony, the exhibits and-
the Hear6rts report, f ^ 

"onc.,r 
in the findings and reconmendatlcns

oi- trie He"rer aira atiopt them as my conclusions herein'

Accordingly, 1t ls, on this 13th day of Novenber 1!/i,
' ORDERED that the action of respondent, Board of

A1coho11c Beverage Control of the City ol Jersey. Cltyt be and
the same is here6y affirmed, and the appeal hereln be and tne
same is hereby tl13mi-ssed; and it is further

ORDERED that nv order datecl April 2lt 1975, staying
the suspension inposed bt the Board pending the .deternlnatl on
of this- appeal be and the sane is hereby vacate't; anct 11 1s
fur ther

ORDERED that Plenary Retail Consumption License C-!8,
issued by Lhe Munlcipal Board of Alcoholic Beverage o9r-t!r9J-
of the City of Jersey Citv to Wllfredo Riverar^!{a W}fff9]s.
Tavern. foi prenises'138 ifayne Street, J-ersey'C1tyt be.and the
sime-ii trer"'tv suspend.5d foi fif ieen (15) aays conmencing at
zioO i.." on fueaneloiv, Nrvenber 26 I 197,, an'l terminatlng at
t;oo ;.;" on Thursdayl'Decenber 11 1' 197r.

Leonard D" Ronco
Dlre c tor
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2. APPEIiIATE DECISIOTiS - KEEGANIS PI.EASAM

Keeganrs Pleasant Val1ey Inn,
t/aJ & B Bare

Appellant I

Vo

Townshlp Comnlttee of the
Townshlp of Frankllnt

Re spond,ent.

Novack & Trobnan; Esqs. t

ALbert3on & Walkerr Esqs.

BUIJ,STIN

VALISY INN V. TRAN(LIN.

)

On Appeal

@NCLUSIONS
and

ONDER

by Davld Novackl Esq. I Atto rneys for
Aooe 11ant

, by'ieffr.ey G. Albertson, Est. I- Attorn€ys for ResPondent

BY THE DISECTORI

. The Hearer has flled the follovlng rcport hereln:

Hearerts Repo rt

Thls ls an appeal frcm the actlon of the Townshfp Con-
nlttee of tiie fo*nitrfp-6f Franklln (her.elnafter Comlttee) whlch
Uv-r""ofutfon d.ated .finy at , 8?5t denled appellantrs apPltcatton
iitr-renetr"f of fts Plen-ary Iietall'Consuroptlon License-C-1.1 for
lne lSir-ZS ltcenslng period for prenlses located on southwest
oeisei' Orive. Franklin' Townshlp. 

-Previou.s theretol by resolutlon

"a"ptea-on 
iune-zr. lilr' ine ^Comnlttee had granted r€nenal of

aLl- Ilorrcr llcensei exceit that of appellant.

In 1ts petltlon of appealI appellant alleged.lhat the
Conrnlttee r s actloir iras erroneoirs o urireasonable and arbltfar.y.

The Commlttee, 1n lts answer, dented the substantlve
allegatlons containecl tri apoell?r,'trs p6t1tlon of apceal .and
aeieias-ttrit its actlon wa! JustlfleCt- for the r"easons stated by
[fre Colnnfttee after lt adoptld a resolutlon of denlal at 1ts
rir"tine ;r rury ar , igzi.-'iie t"utons for dental tot t5. t975-
76 renenal were as followse

1. The nany obJectlons by tbe residents of
the area.

2. No building on the Premises.

3" Many problems occurred at the tlne
of the last opefatlon Year.

4u The appltcatlon not ptoperly fileil as the
bulldlng plans ve r€ not conPlete.
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the Mayor.

A @ novo- hearlng was he1d.1n thts Dlvlslon pursuant to
Rul.e 6 of StE[e-F6?ulation-No. 1!, r,rith full opportunitv afforded
the partles to lntioduce evidence and ctoss-exanine nltnesses.

Durlng the coutse of the hearing, a clpJr 9l-th9 mtnut'es
of the meetlngs"held by the Committee on Jr:ne 16, 1975p July 7r
and July 21 ; iere admltted lnto evidencer-tog^ether-yfth ? copy
of-appJffanits appllcatlon for the rene'ril of 1ts Llcense. Addl-
lioniify'-i-copi-br the commltteers resolutlon rene ing all
license!'tn thli mrlniclpalltir except for appellant!"t. -a 

petrti-on
;is";a-by-ii ftt:sti pe rlons ie Ei s ti: rlng ob j e ctlol - 

to, lhe renewal
oi"apperlantis- lleenie I a coplr 

-of letter- of appellanbrs counsel
to iirS-lo'"msnfp CIerki with'Llevatlon sketch of prcposed.builatlng
attached, twenty " fonn.lletters" sent ln by lndirrlduals obJeetlng
i"-tf:J propo"ea tuffafng, thlrteen c:olor snaPshots of.appellanbrs
properti aira of the adii6ent premises were also adnltted lnto
evl dence.

In behalf of ttle Conmlttee, the nrmlclpal clerk ldentl-
fi.ed the relevant minutes of raeeting6 held by the Connittee and
the petitlons and letters protesting, the reneual of tne J-1cense.
A dlitlllatlon of the testinony of the Dlrector of Publlc Safef
ana trre Mayor of the Townshlp -r.evea1s that aqPellant.,ope.rated-a_ -
tave ii- rnilf 1 

- i ti prenlses se'ro clestroyed by . flre-. ln u ctobe r 1973o
fJr-a perfod of-tine .tnrnedlatel' precedlng the. f,lrel the.Frenlses
vere operated by the then-o\tner of the eorp^orate. stoc-l{ t, 1n a
;;*r"r-highlt c-riticlzed by the Dlrector o? Putltc safeQv and by

They assertetl that they harl r€celved gomplatnts o.t
lrproper p"rting, loqd nolses and gene_ral rovdylsn. _.Nevertheless r
ttr'e Conmfitee dld not instttute rli.icLpLlna4r proceedl4gs_agalnst
ippeffaiit inC dld renew 1ts l-iquor 11-cense for the 197V75
llcenslng pe rlodr

Bstte D. Flsher testlfLed that her resLd€nce- ad'Jolns
the subject premlies.--itre purcr,asgd.t+9 propertv il !19q^1??"r
whlch vris s.rbseqr.i:nL- to the' 'r,ime that the- tavern was destr^oyed.
bt-ii*:- IC was^ her Lmpression that the preurlses.yo$g, no-longer
UL usea-as a liquor outiet. 0n the one occaslon that she obserweC
ii." 

-1i"" r" op""ut;.ttg I aporoxlnaLe\v one vear. prior. tP, 9"1"11:'$e- -her present resl,lenCe, the v:tness asserted that it ErIe Eav:Tl,I3:r
'r1it6ra11y a d.ive", t'riolsy", "doors wer€ open" and cars were pari':ed
t'along the highwayrr.

The wltness exrrlalned that she prepared the petlt.ion
opposing the reneual of ihe sub3ect license and eontacted the s--gna-
torles thereo f"

TnbehalfofappeLlantrr'landaGlezerrnanrtestifierlth::t
she held a security lien- on the .orporate stock as trustee for ber
etrifAre". Followlhg the destruction of the llcensed nreni ses by
iire-in OctoUer t975, the sole corporate stockholder and oper?tor
oi tfre llcensed preii.se" defaulted- ln payments anrt Glezerntan ltes
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obllged to take over the ownershlp of the capltal *,ock of the
co rpo rate appell"lt 1n or,ler to prrotect her security inter€st.Parenthetlcally, T observe that the Townshlp Clerk and the Mayor
both lestifted that the change of corporate stockholders wasploperly recorded ln Novenber 1923.

Clezeman had nothlng to do wlth the operatlon of the
tave rn busln€ss prlor to its cessation by reason of the flre. She
has no clninal re co rd. She ls present\y a llcensed real estate person
and 1s engaged as such. She atterrpted to sell the plot of land
and transfer the llquor ltcense. Falli-ng that, she has had plans
drawn for a pncposed bu1ld1ng to carty on the llcensed business
rhlch she fi-led wlth the Townshlp clerk. She rrcu1d orrersee the
operatton of the buslness. She has the flnanctal capaclty [€c€s-
sary to enable her to rebulld.

Fron all of the evidence adduced heretn, I flnd that the
general area of the surJect sttus contalns a mtxture of resldential
and conme rclal propertles. The sltus ls zoned comnerelal.

The dlsposltlve lssue 1n thls natter ts whether the Con-
oltteer 1n denylng renenal of appellantrs llcenser acted uor€ason:'
ab\y and erroneously. lhe burd.en of establlshing that the action
of the r€spondent rras e rroneous and shoulat be reversed. r'ests wlth
appellant.- Rrrle 6 of State Regulation No. 15.

If the appllcatlon for renenal were nowblng nade by the
ldentlcal operator of the licensed pretnlses whose conduct thereof
was the cause of gr€at dlstress and cons te rrlatlon to the r€sldents
of the ar€ar the Conmlttee rs actlon nay uell be consldered reasonable I
even lf no d1sclp11nary preceedings were lnstltuted against the 11-
censeeo

Hovever, although lt maybe sald that the corpcsde enttty
ls the sarne r the cooposltion thereof is as differcnt as night
frcrn itay. Slnce fai me s s 1s the touchs tone o f adnlnls tratlve
ptocessl lt appears reasonable that e 1n thls case r ue -should plerce
the corforate-vell to deternlne uho is the real party ln lnterest.
The real party 1n tnterest ls ldentlfled as the one bundred percent
holder of the capltal stock of the cor?orate appellantr t'landa
Glezerman. No challenge has been nade concenrlng her reputatlon
or characte r"

In arrlving at a determination herelnr I am minct ful of
certaln relevant 1egal prlnclples"

Prellnlnarl\yr it should be observed that the hol'Cer of
a llcense or prlvilege 'acquires through hls lnvestnent an tnterest
vhl ch ls entltled to sone neasure of protection ln connectlon wlth
a trans fer. Lpkewood v. Bl.rndt, 38 N.J. Super. \.52 (lpp._ Dlv.
'ir955). Thls i1-so applles f,o a llcensee seeklng renewaf of the
llcense. Furtherrnore; ln the Brandt case lt was ruled that uncte r
the 1aw a case 1s heaict ae 4ggg-SThe Director (!&gJLS.Solf 

'
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130 N.J.r. 535
tional evldence

(Sup. Ct. 1q43)) and
brought out ln the

It ls also a settleit nrtnclple that a nere non-us€r w111
not of ltse1f volC a l1cense. See &g-!.Ctag!9.!4r Bullettn-57or^
Iten 5. In Lethe..-hc. v. North Ber/.e.nr--B-ulletln 1537t llen 2t
thls iivlsloi Dversed-a nwrlEiFalItyrs-retugal to renew a ltcense
after a D€rlod of non-use for three- ]t€atsr See also -Qgg!Jr--,Ilop,gr
Bu11et1n- 2096, Iten 4, vhereln this Dlvlslon reversed a munl-cl-
palltyrs re fusil to rcriew a license after a perlod of non-use
for nlne years,

ft should also be enphaslzed that the fact that aPpellantrs
prrcperty was vacant land woulrl not , tn i tse If r pre-ve1t the . Commlttee
ir.om trlns ferrlng a license conditicned upon a bulldlng belng
erected on the slte as approved by the local offlclals. Egggff'Ua)cal o I'l'lc1ars. tsggs el:e r La

, 1 N.J. Super. 313 (App.
v. Sea Glrtr Bulletln

1709, Iten 1, vhereln a was corllp royed by flre;
Clovd-t Leaf iafe. Inc. y. GloUcestgrr lulletln 2062, Iten 1t
ffirefilEa-prernfs-e-5-nere also destroyed by f1re.

Glrt. supra IEffi6tlfrT8t,
For the reasons above stated, I conclu{e thqt appellant has

sustaLned the burd.en lmposed upon 1t under Rule 6 of State Regu.latlon
No. 15. It 1s , ther.efore, recomnended that an order be enter€d
*veriing the {ctton of ttie Commtttee and-dtr"ectlng tt to^aPprove the
appllcatlon for the renewal of the sald license for the 1975-76
litenstng period nwrc pr.o lgpge whlch sald Itcense shall be ret:rlned
by the cinit.ttee En-d-no-FaEEIIily lssued to appel-lant untlr and
unless the folloving con.tltlons are met 3

(a) That appellant shallr wlthln thlrty days
from tirb date of final order entered
her€in. subnlt an appllcation for a place-
to-plaie transfer together wlth ap-proved
plairs, as requtred under Rule 1 of State
Regulation No. 2.

(b) that withln slx nonths frem the date of
approval of sald transfer by the Corunlttee
( irirlcfr approval shall not be unreasonably
wlthheld)'a bulldlng shall be conpleied
ln conforrnance wtth the approved plans"

Upon reviewlng the entlre record hgfellrr I frnd-tbat the
subJect appilcant ls not unftt to engage 1n ttre liquqr lndustry and
thai 1t wiil naxe a !9& jg!!g attenpt to erpeiutiously -conplete
and put the facillty-G-o!6idt1on under the reconmended condltlons
wtrlcir I have set foith beiow. Slseklon Hotel oDeratlns
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(c) ff.sald bul1dlng 1s not conpleted andsultable for operatlon wltlrin the above statedperlod of ttne, or a'lJre(tenston of tlnether€of granted by the Connlttee or theDtrecior of thlg Dlvlsion, the sald licenseshall be cancelled.

Conclugloqs .qntl-lQrtte r

No excepttons to the Eearerrs rport were fl1ed pursuant
to Rule 1t+ of State Regulation No. 15.

Ilavlng care fullJ consldered the entlre record herelnl
lncluding the tlanscrlpt of testinony, the exhlbtts and the Hear"errs
report, I coneur ln the flndlngs and re comefialatlons of the llearer
and adopt then es ry conclustons her€ln"

Accordlng\r, lt ls, on thls 13th day of Novenber 1975,

ORDERED that the aetton of the respondent Townshtp Connlttee
of the Tovnshlp of FrankLln be and the sarne 1s he reby t'eversedi and
lt 1s f\rrtber

ORDERED that the sald respondent be anil. the sane ls bereby
dlrected to approve apoellantrq appllcatlon for :renewal of the
subJect ltcenii for the 1975-76 Ltcenslng perlod EgnC.llq lunqt
'r'htih sal<l llcense shall be retalned by the respondentl and not
actually lssuod to the appellant rrntlI and unless the follolrln$ con-
illtlons are nets

(a) That aopellant sha[r ltlthln thlrty days
fron the date of findl order entered herelnt
subntt an apollcation for a place-to-place
transf€r together wlth approved-plans t as
r€qulr€d under Bule 1 of State ReguLatlon No. 2.

(b) That wlthln slx nonths from the date of app.rc-
val of sald lransfer by the Conmlttee (whlch
approval shall not be -rlnreasonably wltbheli)
a- butlalng shall be completed ln conformance
wtrth the ipproved plans I and 1t 1s further

ORDERED that ln the event that the salal buJ.ldlng 1s not eom-
pleted anct sultable for operatlon wlthln the above stated p'erlocl of
tlme, or arur extenslcn of ttrne thereof granted by the respondent
or tlie Dlrebtor of thl.s D1v1s1on, the sald ]-lcense sha1l be
cance lled.

LMI{ARD D. ROI{CO

DIREC1OR
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3. DISCIPLITGRY PROCEEDIIGS - r.RONf - FAILIJRE TO KEEP PROPER 8@1(s - LICET'ISE

SUSPENDD FOR BAIANC; & TSRM WITH LEAVE TO CORREET AFTER 80 DAIS "

In the l'latter of DlselPlinarY )
Proceed.ings agalnst 

)
LaJ as Tavern, Inc.
tZl-i.jis-ia'iern )
198 lbnrPe Street
PiJsar-dl-rl..r;,-- 

- 
)

Holder of Plena4f Betall Consumptlon - )
tfcense C-128t llsued by the Munlclpal-
Boartl. of Atcoliollc AJv"-r"ee Control'of )
th€ Clty of P as s alc.

- - - - -)
No appearancs on behalf of Llcensee
BY TIS DIRECTOR:

@NCLUSIONS
and

ORDER

The Hear€r has flleil the followlng report heretn!

Llcensee entered a plea of t'not guilty" to eharges allegllg
that, in ir;-l;;g ro['"ip!i'""iion, filed*Noveinugt ?1t t-973t !\-falled
to dtsclose tnat one iuair' f rlzarry i who uas crimlnally .disquall fled
i;;-;r""a;tlon nlth trrJ--arcorrorl-c'beverage industry, dld have a
ue"eficfif -interest tri-ifre iicensed buslnes5, retalned the proftts
theleft,,m and enJoye;'t[i-- riEtris, and prlvlleles o f the - 

li genqe I
whlch the 1rcensee "iai,i, in'oforrtroir.of N.J.S.A. 33-:1-?5r 52 and
i6l-'j"il-rd[il;; ttre-ii6ensee falled. to keeD Droper books of
ac6owrt of tts rrceniei-iisfnesi'-in "lolatl6no1-Rqle 

16 of State
Regrdatlon No. 20.

A healtng on the natter uas-sched'u1ed tn thls Dlvlslon wlth
due nottce 

-d6g[;f p'i..ilA"a-ii-ln"1lcensee. On the date of salcl
hearlngr no one .ppdi"ia-on behalf 9f-the llcensee and about the
tlne scheduted for if,i-i""'"i"il-ti ierepr,one lnfonnatlon, cor:nsel
for the llcensee r"dic.tia-"Jitner he n6r anyone.vou1d appear ln
OeietiJe oi-ifie-cUardei. 

--in 
@nsequonce, the natter proceeded'

ex Darte.

ThefileoftheDlvlslonwasadmittedintoevlclenceln
support of the cnuries.- Suiir"iife dlsclosed. statements of the
iiSii"ii-ti'i; ;fiiSi;i, *a-li.piJs of deposltlons by one DavLd

fl;;;";' i'..ia-ir,"iJi",T[" -"iia ch.reei against the licensee have

i#f, .ilitry-;ild;:'-i";";;rr;r,a-tr,"t in order be entered flndlns
the lic-ens-ee- guilty as charged.

The llcensee has a prior record of -susPens ion of'Ilcense
for three days, effi-tirr" MCi 20, 19?+, by the loca1 issulng

Hearerls RePor
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authorlw for falling-to malntain a list of enployees on theprenises i for thlrrv-flve davs ,ni [ne-:.oc"1^i;I"ilG-i"iiio"i"y,
e f fe crlve J anuaqr z-,,r92 I t iir 6oirse o.re;;;; ;1_g-ailgrini--iii5s, ;3nd fortwenty darsi eff66rlve JilGry--1, ,tgZi,-vi trrJ-rjii"i
l::11"s author-1ty, for pernrtting ttJ "rrjr,iii,6,itir-d iiii*rrfleaperson on the licensed prenises.

It ls reco$Tended that the license be sr.lspended on thegfargeg. heretnr releting to the fairutr-to dlscr.ose'i--crrniiiaity
lrsauar1-f!9d p6rson had.-a beneficiiilntere-st. ln the prenises, and.:: ryplttlng that.lnrerest to-extst, ior forty_1.ive &ayil-l"aln consequence of the charge of failing to kee-p proper iod*s of
lgprurtr-for tventy days. -In acctltioni ttrene itrirut?l be add.ed
::l.T:" dgs by r€ason.of il:1e three prlor disslnllar vi.olatlons,
naK.t nE a total. suspenslon of elahw days.

. Howeyerr ls the ll1egal sltuatlon has not been corrected,lt ls recoEmended that the llcense be suspended for the balanceof its tern, 1.e. , mldnlght, June 30, 19761 wlth leave to therlcensee.or any po.na fldC transferee of the llcenser to app1y,
by verlfleal petltlon to the Director for the llftlng of the sild
suspension estabflshlng that the unlawf,ul sltuatton'bas been
corrected, but, ln no event sooner than eighty days froo the
co@encenent of the sald suspension.

Concluslons and Order

. No Exceptlons to the Hearerr.s report were f1led
pursuant to Rule 6 of State Regulatlon No"-16.

Itravlng e:ranlned. the entlre record herein, lncluctlng
the transcript of the testlmony, the exhlbtts and the llearerrs
report, I concur 1n the fincllngs and reconnendatlons of the Hearer
and adopt them as ny concluslons hereln"

Accordlngly, 1t ls, on thls 13th day of Novenber 1!/f,
ORDERED that Plenary Retail Consumptlon Llcense C-128,

lssued by the Municlpal Board of Alcoholic Beverage Control of
the Clty of Passaic to Lajas Tavern, Inc., t/a Lajas Tavern,for premj.ses 19U Monroe Street, Passalc be and the sane. is
hereby suspended for the balanie of 1ts tern, 1.e", nidnlght,
June lO, 1)16, commenc ing at l:00 a.m. on Wednesday, Novenbei 26,
1975, with leave given to the licensee or any bona'fide transfeiee
9f the lieense to app1y, by verified, petition l6TireEectorfor thelifting of the suspenslon, establlshing that the unlawful
situatlon has been corrected, but, 1n no event, sooner that eighty
( 80) days from the date of tfre corirnencement of ' the sald suspeniioir.

Leonard D. Ronco
DLrec tor
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4. DISCIPTII{ARY PROCEDINGS - ORDER DET{YITG

PAGE 13"

PSTITION lTO G:RAM NEW I'EARITG.

ORDER DEIfYINO PETITION TO

GRANT NEW HEARING

In the Matter of Disclpllnary )
Froceedings agalnst 

)

Cella RealtY Co.r Inc.
t/a CeLLat s ShiPrs Bar )
1OO1 N. W. Central Avenue
Seaslde Parkr N'J' )

W. Eusene San Fi}lppo, Esq', by Robert B' Blacknan' Esq' 1

- AttorneY for Llcensee
Davlcl S. Piii;;;'' Esq., Appearlng for Dlvlslon

BY THE DIRECTORS

Llcensee has flled a notion wlth the Dlrector for a new

irearrii-ina-. il""op"iiig-oi-irte old hearlng'r ln the above natter'
whlch 1s presenlry .ii-'.ipJir-i]"ror" the Apiellate Dlvlslon of the
Superior Court.

Bv Coneluslons and Order dated- July 21, L975t t}re llcensee
was foirnA gullty of the followlng chargei

lOn FebruarY 7t I9?5t you-allor'reclr pernltted.
and sufferlcl lewdneis and lnmoral actlvlty ln.
ana upon-your-iictnsea prenlses, vlz.' -ln that
iou .ir6tla1-p-rrnr-ttea ind suffered a femar-e
person' 

-tt,ii"' perfornlng 9n {9!r-!Ieil:::-l*Lntertilnnent of your custollers and palronst
to ene"Elin conairct, by herself and 1n assocla-
tion ',rrii i.t.o"" t"6 cirstoners on.your llcensed
prentsesl -oi a remt indecent and lnmoral nanner;
rn vroriirJ; ;f Rtti6 i-or st"te Regulatlon No' 20"'

The llcensee lvasr thereupont suspended for 6O days- -connenc 
1ng

eueusi"isl-7t1it: i;"e"iii-R;ii,ii.c?fi In"., hrlletln 21e91 Iten 1"

sald suspenslon was@mtnatlon of the afore-
mentloned appeal.

In suPPort of tts notion llcensee

"*""oiea-si'ptenber 
J.5, \97, by Martln

the Borough of Seaslde Palk-r 1n-!'n].cnt
freus iffEges that one of the Dlvlsl.on
ii't"-a"v-oi"violatlon ln questlon, .We

Thls. ilcensee contendsr woul'I negale
of ttds agent at the hearlng h€relrre

relles upon an affidavlt
B. Krebsr a Patrol'nan of

arnong other thlngsl
asents stated to h1n on

d1d not see a dann thlngo"
the contrarY testlnonY

r I+5 N.J. at pu l0/, the court statedr
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"The guidellnes for the conslderatlon of such
an appllcaiion are stated ln State v. Artls, 35 N.J.
538r'at p. 5\1 (t962), as follor,rs:

rA motlon for a new trial ls addressed to the
sound dlscretlon of the trlal courtr antl lts deter-
nlnatlon w111 not be reversed on appeal. wrle ss there
has been a clear abuse of ttrat dlscretlon. State v.
snlth, 29 N.J. 56L, 

'73 
Q9r9r. To entltle a party

to a iew trlal on fhe ground of newly dlscovered
evldence. the new evldence must be (1) naterial to
the lssu6 and not rnerely cumulative or lnpeachlng
or contradlctoryg (2) dlscovered slnce- the_orlglnal
trial and not dllcoverable by reasonable dlllgence
prlor thereto; and (3) of the sort whlch nould
irrobably chanle the iuryrs verdlct lf-a nev trlal
rnas era;ted. State v. Johnson. 34 N.J. 212, 222
(196I); state v. Elunk, \ N.J. 482r \86 Q_g_rO). To
sustaln a notlon for i new trlat the proffered
evidence must meet all three aspects of the test.
State v. Johnson, suprar 3l+ N.J.r at p. 221.1

232-233 (r90h)."
(Sup.Ct. 1925)i
The sane rule or

both criurlnal and c1vll cases.tests appry
l+ N.J. I+82; 7 (sup.ct. 1950) cf

BuUetln t6\8r Item.Lll&Ie-Eercx,r

In ttre Lnstant matter, the llcensee has submttted nothlng tolll 9!lg J.lao 9!rlr v
estabiish th;tr by due dlllgenger lt could not haYg-dli:oY:T9d
irti"-iii.ir"a'".il Jvra.nce"prloi to the tuo,hearlngs- tn-thtrs

probably alter nY findingq here-
oncl. Co- - 57 l{.J.Suoer. I+8O9J&.r 57 N.J.Super.

(App.Dlv. 19

case. or that thls evldence would
ln. 'See GlnnellY v. Contlnental P

The transcript of the testlnony shows that trro Seaside.Park
poliee offlcers ehtereal the licensed prenlses and asslsted- the
biriii""-iE"nli attrfne the lnvestlgation 1n question_ on_February /t
L975t and that Joseph Cel1ae the llcensee'q prlnclpar o-rl'l-c er r -wa 

s
iirii'"w.re of thls ?act. Tfrus, Patrolnan Krebsr one of tlre offlcers,
was known by Ce1la to have partlclpated ln the lnvestigatlon and-uas
ivallabLe f6r an j.ntervLew -by the ilcensee prlor to the t*o healtng

Apparently he vas not lntervlewed, or at least, no- affldavlt
*.. "ofiiliited 

6y the llcensee, or 1ts igen-ts, setting forth whether
ii-aia. in fact, lntervlew this offlcer. l{oi has lt- subnlt-tetl any
.ifia",iii--.i t6'wtrat lt atld to attenpt to dtscover.these alleged..
i;;t;: or ntren lt dld. ln fact' dlscbver then. Even the affidavlt
"i-Fii"oir.ii--iireu"-ao6s-noi 

stite when he comnunlcated thls lnforma-
iio"-io trr. -r:."ettt...
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t\rrthernore r I't ls apparent that thls Lnformation would not
m"ter-i..iiv-arier'tne i;;it1;" i". this.c-ase' The agelts here
testified that they iaeiiiiiieo thenselves to Mr' Cella and advised

him that they had :"ii-"-ir"""ea i fewa perfornance by -th9 
rrgo-go

dancer'r; that tn"y i!i"in"a-n"t costune' as evldence; -that.they
filed rdports deta1l1ng the perfornance and testlf16d, rrnd er oath'
as to these details.

It ls conpletely turreasonable.to belleve that thelr posltiv€
testlnony woulal be i'""r6a-irpiaqhed so.as to dlscount such d€telLs
;;;lh;" riiis or tfri-tlnaE-i6a-iir.eatron t;rat one of the agents

!i;'i"ir'iii"ii.i3ii-iri"-r:-irr"-tn"esllgatlonr "]'le dld not see a
damn thlngrr .

In the l1ght of the agentrs slrorn tletalled testlnonyt I flnd
that the allegatlon of-ir"Bs 

-aoes vlolence to hrunan experience, and

1s lncredible.
ground of newlY
lmprobable and un-
Mlic. 992 (SuP.Ct.

t2, Iten Lr+ andetin
dlscovered evldence lf such

be eranted on tfre
evidence woulcl be

A new trlal should not

trustworthY. See 2 N.J.
1921+ )
cases

For the foregolng reasonsr I sha1l cteny the sald notlon to
reopen the above natte!.

Accordinglyr 1t ls on this 17th day of October, L975

ORDERED that the
a nev hearlng be and

motlon to reopen the natter hereln alrd grant
the sane ls herebY denl'ed.

Xq,*.,*t *4V-,-a
Leonard D. Boncot
Direc tor


