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C h a r l e s  V a n h o u t e n ,  
P la in tiff-R e sp o n d e n t,

vs.

A d m u n d ' V a n h o u t e n ,  E x e c u ­
tor o f the E s t a t e  o f A n t h o n y  
B . V a n h o u ten , deceased,

D e fe n d a n t-A p p e lla n t.

O n  A p p e a l. 
A c t io n  a t  
L a w .

B R IE F  TO R  A P P E L L A N T .

Statem ent of the Case.

J * * «  b rin gs u p  fo r  review  a  ju d g m e n t re­
f t J  , m  tbe B u ssa ic  C o u n ty  C ir c u it  C o u r t  on  
the ^  1915’ b y th e P la in tiff  below  a g a in s t
the ni fen.dant belOW fo r  $ 10^ 9 1 .3 0 , to ge th er w ith  
the plaintiff’s costs o f su it. '

breach *1?*  T f  S br0U gllt to  recover d am a ges fo r  th e
Y an h n u fZ the d efen d a n t’s te sta to r , A n t h o n y  B .

for certin'11’ ° f  ^  - leged  o ral c o n tr a ct, w hereby
he agreed sta ted  in  th e co m p la in t,

will the sum T I 6 the p la in tiff> bequest in  h is  
’ tae sum of |10,000.

ttiarried68^ 0^  .A n tb o riy  B - V a n h o u te n  w a s tw ice  
B y  hls fil*st w ife  he h a d  tw o  ch ild re n , a



2son, Martin, and another child who died in in­fancy. By his second wife he had two children, Admund Vanhouten, who is the defendant in this suit, and a Mrs. Jennie Hopper.Anthony B. Vanhouten’s son Martin, who died about twenty-five years ago, had two sons, Charles and Frank Vanhouten, Charles being the plaintiff in this suit, and Frank being the plaintiff in an ex­actly similar suit which was also on for trial at the same term, but was not in fact tried, the par­ties having stipulated, while the jury were out in this case, that the other case should be also deter­mined according to its result.
Besides Charles and Frank Vanhouten, Anthony B . Vanhouten had other grandchildren, who were 

the children of the defendant Edmund Vanhouten.Anthony B . Vanhouten made a will in the year 1899 and never afterwards made any other wi A t the time that will was made his son Martin was not living. In that will Anthony ® \ ^ aI^ 0U _ê  left to each of his grandsons, including Chare and Frank Vanhouten, a legacy of $500, not o e paid, however, until after the death of Anthony^ Vanhouten’s widow, who survived him. Be all his estate to his widow for life, and after her death he left the whole estate, subject to the g cies in favor of the grandsons, to t e resi legatees named in the w ill, who were his son E mund Vanhouten, and his daughter, Mrs. Hopper, whom he appointed as his execu oThe w i d o w  o f  A n t h o n y  B . V a n h o u t e n , w h o  
T i r e d  h e r  h u s b a n d , d ie d  b e fo r e  th e  c o m m e n c e  of t h i s  s u i t .



3Anthony B . Vanliouten himself died on August 25th, 1914, and the will mentioned above was proved by one of the executors named in the will, viz., the defendant, Edmund Vanhouten.Anthony B . Vanhouten in his lifetime was in the carpentry business, and for many years previous to his death was carrying on that business in part­nership with his son, the defendant Edmund Van­houten, under the firm name and style of Anthony B. Vanhouten & Son.For some time prior to the alleged date of the contract sued on, Anthony B . Vanhouten’s two grandsons, the plaintiff Charles Vanhouten and his brother Frank Vanhouten, were in the employ of the firm of Anthony B . Vanhouten & Son as journeymen carpenters, receiving the same pay as other carpenters doing the like work.The plaintiff alleged in his amended complaint or about the twenty-eighth day of December, y, he was in the employ of the said Anthony B. vanhouten (as a matter of fact he was then in the mp oy of Anthony B . Vanhouten & Son), and be- + erapl°yed and about to leave said employ- nt and go to a western state, the said Anthonyamn?11 ^Uten °n day and joar entered into tio w  i f  ^  the plaintiff whereby, in considera­t e  ( t 0 n°t going to a western state tonot nt °n. * J f ^ ^ ar*zing whether the plaintiff was not to o- J lme t0 g°  to a western state or was liVe\ ?  any at all to a western state to Ploy of J *  coasider‘ation of remaining in the em- 
m  tĴ  SaiUl Anthony B. Vanhouten (not stat- of the i ?  a Period), and in consideration
said Anthony R between the Parties> he, the 

y B. Vanhouten, agreed that in  addi-



4
tion to paying the plaintiff a salary for his work as 
theretofore, he would, at his death, leave to the plaintiff by bequest in his last W ill and Testament, the sum of $10,000, whereupon the plaintiff, Charles Vanhouten, accepted the terms of the said contract and fully performed the same on his part; and it was for the breach of that alleged contract that the plaintiff brought suit.I t  appeared during the trial that the plaintiff’s brother, Frank Vanhouten, had brought a precise­ly similar suit against the defendant, in which he claimed that on the same day, viz., December 28, 1909, he, too, was in the employ of the said Anthony B . Vanhouten, and he, too, being so employed and about to leave said employment and go to a western state, the said Anthony B. Vanhouten en­tered into a contract with him also, whereby, in consideration of his also not going to a western state to live, and in consideration of his also re­maining in the employ of the said Anthony B. Vanhouten, and in consideration of the natural affection between the parties, he agreed, in addi­tion to paying him a salary for his work as there­tofore, that he would at his death, leave him also, by bequest in his last W ill and Testament, another sum of $10,000; and Frank Vanhouten in his suit sued for the breach of that alleged contract by An thony B . Vanhouten.The defense to the plaintiff’s claim was that it was a fraudulent claim manufactured out of who e cloth.It  w ill be seen, when we come to discuss the points of law and fact in the case, that the ment of the alleged verbal contract contame the complaint differed in several materi pm



5from the contract which, as a result of much sug­gestion on the part of counsel, was elicited from the witnesses during the trial.The second defense contained in the answer was as follows:“The defendant will object that the com­plaint discloses no cause of action. It  fails to show any sufficient consideration for the alleged agreement.”No amendment of the complaint was applied for, and it will be argued later on that in view of the character of the alleged contract, and the fact that the party alleged to have made it was dead, and his mouth closed from denying that any such con­tract was ever made, and in view of the fact that the point was expressly raised in the answer, it would not be in the interests of justice to permit 
m  amendment at this late date. The party set­ting up the existence of such a contract, when the other party’s mouth is closed by death, should not he permitted to experiment with the statement as to what the consideration of the contract was.he first point, therefore, which we shall argue c ore the Court, w ill be that the complaint is insufficient to support the action, and that upone record judgment should have been for the de­fendant.nnd̂ 6 offered a large mass of testimonytion^h0̂ 60̂ 011’ tending f°  show the friendly rela- and \  • ê Ween the two boys and their grandfather, evide ^  a^ec^on ôr them. The purpose of this intend^ °1’ an^ la ê’ the effect which it was to mau .an<* calculated to have upon the jury, was havA rv>e \  aPPear probable that the old man would aVe made alleged contract.



6The second and only other question to be dis­cussed w ill therefore he that upon a clear cut is­sue of whether or not two parties did in fact enter into a certain contract, it was incompetent to prove facts regarding their feelings towards each other as tending to show that they would have been liable to make such a contract.These questions, and other questions which we do not consider it worth while to discuss, were raised by exceptions or objections to various rul­ings of the Judge at the tria l; also by our grounds of appeal, including grounds which under the former practice in error would have been pre­sented by assignments of the common error.
Specifications of the grounds of ap­

peal intended to be urged.1. The common errors—the insufficiency of the complaint to sustain the action, and that by the record the judgment should have been for the de­fendant and not for the plaintiff (p. 101, H- 21-31)-2. The refusal of the Court to grant a motion made by counsel for the defendant, to dismiss the complaint upon the ground that the alleged con tract set forth in the complaint was too u n c e r ta in  and indefinite in its terms and in the statement o its consideration, to constitute an agreement m e legal sense of the term, or to form the s u b je c t  o redress in an action at law (p. 17, 11* 37 41,' P- r11. 1-42; p. 19,11. 1~40 ; p. 101, 11. 32-40).
w3. The admission by the Court, over ^  tion of the defendant, of testimony offere y _ plaintiff, designed to show a relationship o tural affection existing between the parties (P-



711. 29-40; p. 18, 11. 1-42; p, 19, 11. 1-40; p. 102, 11. 10-14).4. The refusal of the Court to nonsuit on mo­tion of the defendant (p. 46, 11. 20-41; p. 47, 11. 1- 40; p. 102, 11. 14-20).5. The refusal to direct a verdict for the de­fendant on motion of the defendant (p. 88, 11. 30- 
34; p. 102, 11. 20-21).6. The refusal of the Court to charge, as re­quested by counsel for the defendant, that the al­leged contract, as set forth in the complaint, was not sufficiently mutual, definite and certain as to its terms and consideration, to entitle the plaintiff to any relief as a result of its breach by Anthony B. Vanhouten (p. 93, 1. 1; p. 97, 11. 1-10; p. 102, H.22-30).

Tlie A rgu m en t.

P O IN T  I .(Under specifications 1, 2, 4, 5 and 6.)
J / !  * ° m plaint *s n̂siI^ ciont to sup- 

* ; * eactio n ‘ Ju d g m e n t fo r  th a t rea- 
should been fo r  tlie defendant.fei^1S was directly raised by the second de­ll 28 defen(lant’s answer (p. 5,T)l„- , that answer was filed the corn-made iiTfv! amended (PP* 6-7), but no change was consirio + 6 Statement of the contract, its terms or the a l J ^ -  The ° nly cIian&e made was to alter that th ^  T *  contained in the original complaint, P aintiff was a nephew of Anthony B .
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V a n h o u te n  (p . 3,11. 1-2) in to  an  a llegatio n  that he 
w a s a  gra n d so n  o f A n th o n y  B . V a n h o u te n  (p. 6,11. 
23-24), a n d  to  ch a n ge  th e d a te  upon which the 
a lle ge d  c o n tr a c t  w a s  ayerred  to  have been made 
fro m  D ecem b er 28, 1910 (p . 3, 1. 3 ) , to December 
28, 1909 (p . 6, 11. 23-24).

T h e  a llege d  c o n tr a c t w a s  th u s  set forth in the 
am ended c o m p la in t:

“ T h a t  on or a b o u t D ecem b er 28, 1909, he, 
th e  p la in tiff , w a s  in  th e em ploy of the said 
A n t h o n y  B . V a n h o u te n , now  deceased.

“ T h a t  b e in g  so em ployed and a b o u t to 
leave su ch  em p lo ym en t and go t o  a  w estern  
sta te , th e sa id  A n th o n y  B . V a n h o u te n  on 
t h a t  d a te  entered in to  a  contract w ith  the 
p la in tiff .

“ B y  w h ich  c o n tr a c t in  consideration (X) 
o f th e s a id  p la in tiff  n o t go in g to a  western 
s ta te  to  liv e , a n d  (2 ) in  consideration of his 
re m a in in g  in  th e  em ploym ent of the sai 
A n t h o n y  B . V a n h o u te n , an d  (3) in con^  
e ra tio n  o f th e n a tu r a l affection between e 
p a r tie s , he, th e sa id  A n th o n y  B . Vanhou , 
agreed  th a t  (1 ) in  ad d itio n  to  paying  
p la in tif f  a  s a la r y  fo r  h is  w ork as thereto o 
(2) he w o u ld , a t  h is  death, leave °  

p la in tiff  b y bequest in  h is la s t W ill  an 
ta m e n t, th e  su m  o f $10,000. . q“Whereupon plaintiff accepted the of the said contract and fully performed same on his part.”

T h e  o b v io u s d e fe cts  in  th is  pleading be ( 0  
firs t, in  th e fa c t  t h a t  th e pleader does “  ^
w h eth er th e agreem en t on th e p a r t of
which w a s  stated as the considerationment on the part of Anthony B . Vanhouten, w



9that he, the plaintiff, would not at that time go to a western state to live, or would not at any time 
at all go to a western state to live, and (2) second­ly , in the fact that it does not state for how long a period he agreed to remain in the employment of the said Anthony B . Vanhouten. Apart from these uncertainties there may be (3) a question as to the sufficiency of the alleged consideration, to render the agreement one which will be enforced by a court of justice. Certainly that last question would be a debatable one in a court of equity, though it may be that in a court of law the ade­quacy of the consideration w ill not be inquired into.The uncertainties above pointed out in the com­plaint are, however, we submit, fatal to the en- orcement of the alleged contract.amkiguities in pleading must be construed 8  ̂ against the pleader is elementary.

Stephens d  Condit Transportation Co. v. 
Central Railroad, 33 N . J .  Law, 229.

be taken *** pleadin£ th a t everything shallor, rather That tte party pleading’equivocal f the m eanm g  o f the w ords be
that constr 2 W°  meanin^s present themselves,
unfavorable to°th Sh° Uld 1)6 adoP ted w hich is most
be presumed th t P a r tj pleadin&  because it  is to
favorablv to h* ^ Person states his case as

awy to himself as possible.

Chitty on Pleading, 237*.
muf  •be obs.en'e<i “ the

i'Wse of not'■ ' comp w hich state the
T action itself. Thus in  assum psit the con-
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sid era tio n  o f the c o n tr a c t a n d  th e con tract itself 
m u st be fu lly  stated .

C h i t t y  o n  P le a d i n g ,  261*.

I t  is  q u ite  c le a r fro m  th e  la n g u a g e  o f the contract 
th a t th e p la in tiff  w o u ld  h a v e com plied  w ith  the let­
te r o f th e agreem ent on h is  p a r t, as therein stated, 
h ad  he rem ain ed  in  th e em ploym en t o f his grand­
fa th e r , A n th o n y  B . Y a n h o u te n , fo r  a  year or for a 
m o n th , o r, p erh ap s, even fo r  a  week. T he complaint 
is  a b so lu te ly  sile n t on th e  su b je ct o f how long he 
w as to  rem ain  in  su ch  em ploym en t, and such un­
c e rta in ty , w e su b m it, d estro ys the legal efficacy of 
the co n tr a ct.

“ T o  fo rm  th e b asis o f a le ga l obligation an 
offer m u st be so com plete th a t upon a cce p t­

an ce a n  agreem ent is  form ed w hich co n ta in s  
a ll th e term s n ecessary to determ ine whether 
th e c o n tr a c t h a s  been perform ed or not,”

P a g e  o n  C o n t r a c t s ,  §27;
B u t l e r  v . K e m m e r e r ,  67 A t l .  R e p . ,  332;
I n  R e  P u r v e s  E s t a t e ,  46 A t l .  R e p . ,  369;
U n it e d  P r e s s  v. N .  Y .  P r e s s  C o .,  164 N . J . ,  

406.

. A n o th e r  q uestio n  w h ich  su ggests itse lf is as to t e 
effect o f  th e averm en t in  th e p lead in g, th at Par^ °  
th e co n sid era tio n  u p o n  w h ich  th e agreem ent on 
p a r t o f th e te sta to r rested w as “ th e  n a tu r a l affec 
t io n  b e tw e e n  t h e  p a r t ie s .”  I t  is  to  be observ  ̂ ^
the p lead er does n o t s ta te  th a t n a tu ra l affection 
tw een  th e p a rtie s w a s th e m o tiv e  w hich in nc 
th e te s ta to r ’s p rom ise, b u t th a t it  a ctu ally  con 
tu te d  p a r t  o f th e  c o n s id e r a t io n  fo r  the promis

“ B y  th e c iv il la w  and the modern conti 
n e n ta l la w  th e consideration is  the ca^ se ,  
th e c o n tr a ct. T h is  p rin cip le  is quoted,
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a p p aren tly  a d o p ted , b y P lo w d e n  ; a n d  it  has  
been re ce n tly  ack n o w led ged  b y h ig h  ju d ic ia l  
a u th o rity , a n d  th e c a isse  d iscrim in a te d  fro m  
the m otive.”

Parsons on Contract (9 th  E d .) ,  465.
Thomas v. Thom as, 2 Q . B . ,  851.

Motive, pure an d  sim p le, is  in  la w  no p a r t o f th e  
consideration. F e e lin g s  o f  a ffe ctio n , g r a titu d e  or  
beneficence m ay be th e m o v in g  cau se o f a  c o n tr a ct, 
and yet the receip t o f th e n o m in a l co n sid era tio n  b y  
the promisor w ill be regard ed  b y th e  la w  as h is  o n ly  
motive.

Am . & E n g . E n cyc . of Law  (2 n d  E d .) ,  
Y o l. 6, p . 672.

Where, however, th e p lead er o f h is ow n v o litio n  
divides up the co n sid era tio n  fo r  th e p ro m ise in to  
three separate co n sid era tio n s fo r  th a t  p ro m ise :

( 1 ) The prom ise o f th e p la in tiff  n o t to  g o  a  w est­
ern state to liv e ;

(2) H is  prom ise to  rem ain  in  th e em p lo ym en t o f  
the said A n th o n y B . V a n h o u te n ;

(3) The n a tu ra l a ffectio n  betw een th e  p a rtie s, 
ow much of the prom ise rested u pon  th e first con ­

sideration stated, how  m u ch  u p o n  th e  second an d
ow much upon the th ird , i t  is  im p o ssib le  to d eter­

mine. The prom ise c o n s titu tin g  a n  ex ecu to ry  co n ­
tact could receive no su p p o rt fro m  th a t  p a r t o f  th e  

(Consideration alleged, w h ich  con sisted  o f “ th e n at- 
ural affection betw een th e p a r tie s .”

“ A  prom ise fo u n d ed  u p o n  co n sid era tio n s  
of affection or g r a titu d e  is  deem ed in  la w  a  
mere beneficence a n d  c a n n o t be th e fo u n d a ­
tion of a  le ga l a c tio n .”

Am. é  E n g . E n cyc . o f Law  (2 n d  E d .) ,  
V o l 6, p. 679, a n d  cases cited  in  N o te  1.
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N e ith e r  ca n  th e  allege d  prom ise o f the testator 
o b ta in  m u ch  su p p o rt fro m  th e second consideration 
sta te d , in  view  o f th e fa c t  th a t  th e com plaint al­
leges th a t  p la in tiff  w as to  co n tin u e receiving his 
sa la r y  as theretofore.

T h e  first co n sid era tio n  sta te d , v iz ., the promise 
o f th e p la in tiff  n ot to  go  to a  w estern state to live, 
w h ile  it  in vo lv ed  n o  benefit to th e testator, pos­
sib ly  in vo lv ed  som e d etrim en t (th ou gh  o f the slight­
est c h a ra cte r) to  th e p la in tiff , and w hile not only 
m u st there be a  co n sid era tio n  to support any sim­
p le c o n tr a ct, a n d  th a t con sid eratio n  m ust be valu­
able, w h a t c o n stitu te s  v a lu e  in  the eye o f the law 
m a y in  gen eral term s be said  to  consist either in 
som e r ig h t, in te re st, p ro fit or benefit accruing to 
th e  p a r ty  w h o  m akes th e prom ise, or some forbear­
an ce, d etrim en t, lo ss, re sp o n sib ility , a ct, labor or 
services g iv e n , su ffered  or undertaken by the other 
to  w hom  it  is  m ade.

A m . &  E n g .  E n c y c .  o f  L a w  (2nd E d .) , 
V o l. 6, p . 678.

W e  presu m e, th erefo re, th a t in  th is Co u rt, sitting 
as a  C o u r t  o f la w , the m ere prom ise o f the plaintiff 
to ab an d on  his in te n tio n  o f g o in g  to a  western state 
to  liv e , a lth o u g h  he w as su rrend erin g no definite or, 
fo r  th e m a tte r  o f  th a t , in d efinite prom ise of getting 
em p lo ym en t there, w o u ld  be considered an act su f­
f e r e d  b y th e  p la in tiff , su fficien t, i f  s ta n d in g  alone, 
to  fu r n is h  th e  co n sid era tio n  fo r  a  promise on the 
p a r t  o f th e te sta to r to bequeath to the plaintiff 
eith er $10, $10,000 or $10,000,000.

T h a t  n eith er th e c o n tr a ct as alleged in  the com­
p la in t  o r estab lish ed  b y th e proofs w ould have re­
ceived a n y th in g  b u t s c a n t consideration in the 
C o u r t  o f  C h a n c e r y , an d  th a t th a t C o u rt would have
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afforded no re lie f in  respect o f i t  w ill  be a p p a re n t  
from a peru sal o f th e case o f D r a k e  v. L w i n i n g  
(opinion by V ic e -C h a n c e llo r  P it n e y ) , 49 N .  J .  E q . } 
452, from w h ich  w e q uote fre e ly  as fo l lo w s :

Q u o ta tio n , p .  456:

“ I  w ill con sid er, first, th e  o b jectio n  o f  
w ant o f con sid eratio n .

“ I t  is w ell settled  th a t  a  su fficien t con sid ­
eration fo r  a  c o n tr a ct m a y co n sist o f either  
a benefit to th e p ro m isor or a  d etrim en t to  
the prom isee, or both com bined. * * *
W ith  regard  to  th e d etrim en t to th e d efen d ­
ant, the sin gle  fa c t  fro m  w h ich  th a t  ca n  be  
inferred is  t h is :  ‘T h a t she a n d  her son  
Thom as had  m ad e u p  th e ir  m in d s to rem ove  
from  the m o rtga ge d  p rem ises,’ an d  th a t  th e  
testa trix  w as desirou s th a t  th ey sh o u ld  re­
main upon th em , a n d  th a t she, th e  d efen d a n t, 
agreed ‘to rem ain  on th e sa id  fa r m  w ith  her  
son T hom as, a n d  to  c u ltiv a te  an d  operate th e  
prem ises.’ T h ere is  here n o a lle g a tio n  th a t  
the d efen d an t h ad  in  co n te m p la tio n  th e en­
gagin g in  a n y  other b usiness o r o ccu p a tio n , 
or had w ith in  reach a n y  o th er m eans o f sub­
sistence, or th a t she aban d on ed  or lo st a n y  
opportunity w h ich  she h ad  to  im p ro ve her  
condition, or th a t  it  w a s p a r t  o f th e agree­
ment th a t th e d efen d a n t shou ld  m ake a n y  
m aterial im provem ents u p o n  or a d d itio n s to  
the farm  or b u ild in g s  or fences thereon. T h e  
contract w as sim p ly  th a t  she sh o u ld  co n tin u e  
to live upon the fa r m  an d  c u ltiv a te  it . H e re , 
again, I  ca n n o t see th a t  th ere is  a n y  in fe r ­
ence to be d ra w n  th a t  su ch  c o n tin u in g  to  
live upon the fa r m  a n d  c u ltiv a te  it  w o u ld  be 
any detrim ent to th e  d e fe n d a n t. T h e  p re­
sumption w o u ld  be q u ite  th e other w a y— th a t  
it would be a benefit to  her. *  * *
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“ T h e  la w  g o v e rn in g  co n tra cts  o f this class 
is  w ell settled  in  th is  sta te . A  m an, or, as 
in  th is  case, a  w o m a n , m a y en ter in to  a  bind­
in g  c o n tr a c t to  dispose b y w ill, in  a  particu­
la r  m a n n e r, o f th e  w hole o r a n y p art of his 
p ro p erty , real or p erso n al. I f  the character 
o f th e c o n tr a c t or it s  su b ject-m atter be such 
a s requires it  to  be in  w r itin g , in  order to 
s a tis fy  the s ta tu te  o f fr a u d s  it  m ay, though 
m ad e b y p a ro l, nevertheless, be enforced in 
th is  co u rt on the score o f p a rt performance 
b y th e  one p a r ty  to  th e ex te n t o f irretriev­
a b ly  a lte r in g  his p o sitio n , so th a t i t  would be 
a  fr a u d  u pon  h im  to  refu se thé performance 
o f th e o ther p a r t  o f the contract. But 
w heth er w itn essed  b y a  w ritin g , or resting 
w h o lly  in  p a ro l, lik e  a ll other enforceable 
c o n tr a cts , it  m u st be fo u n d ed  on a  sufficient 
co n sid era tio n , eith er o f benefit to  the one 
p a r ty  o r o f d etrim en t to  the other, or of both 
com bined. I  ca n  conceive o f no ground upon 
reason or u p o n  p rin cip le , and can find no au­
th o r ity  fo r  a n y  excep tio n  in  th is respect in 
fa v o r  o f th is  cla ss  o f con tracts. O n  the con­
tr a r y , i t  seem s to  me th a t th is  fundamental 
ru le  sh o u ld  be observed and enforced with 
gre a te r, ra th e r th a n  less, rigo r in  such cases. 
T o  re la x  i t  w o u ld  be to open the door to the 
p ro v in g  a n d  e sta b lish in g  o f w ills  made y 
p aro l, a n d  in  co n tra d ictio n , i t  m ay be, of a 
w ritte n  w ill execu ted  w ith  a ll the statutory 
fo rm a litie s . I  co n cu r in  w h a t is  said by the 
a n n o ta to r o f the th ird  A m erica n  edition o

F r y  S p e c .  P e r f . ,  §223 :
‘ S u c h  a  c o n t r a c t  i s  re g a r d e d  w ith  su sp i­

c io n  a n d  w i l l  n o t  h e  s u s ta in e d ,  e x c e p t  
t h e  s t r o n g e s t  e v id e n c e  t h a t  i t  w a s fo u  
u p o n  a  v a lu a b le  co n sid e ra tio n ^  a n d  wasr 
d e l ib e r a t e  a c t  o f  th e  d e c e d e n t .
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“My conclusion from this review of the au­
thorities is that the contract set out in the 
cross-bill in this Case is void f o r  w a n t  o f  a n y  
c o n s id e r a t io n ”

It  w ill be noted th a t in  th a t  case th e  learn ed  V ic e -  
Chancellor held the c o n tr a c t th ere u n d er review  
void for w ant o f a n y  co n sid era tio n , n o t m erely u n ­
enforceable in  eq u ity  fo r  w a n t o f s u f f ic ie n t  co n sid ­
eration. I t  m ay, th erefo re, be a  q uestio n  fo r  th is  
Court to determ ine, th o u gh  s it tin g  as a  C o u r t  o f  
law and not as a  C o u r t  o f e q u ity , w h eth er u n d er  
that authority, w h ich  h a s been fre q u e n tly  referred  
to and follow ed in  la te r  cases, th e a lle ge d  verbal 
contract w hich w as th e su b je ct-m a tter o f th e ju d g ­
ment recovered in  th is  s u it, w a s n ot in  lik e  m an n er  
void for w ant o f a n y  co n sid era tio n — a  m ere n u d u m  
pactum.

Our chief relian ce u n d er P o in t  I ,  how ever, is  u pon  
the u n c e r ta in ty  o f the c o n tr a ct, or, ra th e r, th e  u n ­
certainty of the co n sid era tio n  o f th e  c o n tr a c t, as  
stated in the com p lain t.

That it is essential to  the v a lid ity  o f a n  agree­
ment of the ch aracter o f th a t  n ow  in  q u estio n , th a t  
it should be m u tu a l a n d  as w ell d efin ite  a n d  cer­
tain, both as to it s  term s a n d  su b je ct-m a tte r, see 
yreeland v. Vreeland, 53 N . J .  E q ., 387.

The questions in vo lved  in  th e a rg u m e n t so fa r  
Presented in  su pp ort o f P o in t  I ,  in  so fa r  as su ch  
questions needed an y fu r th e r  a m p lifica tio n  th a n  by  
re erence to the co m p la in t it s e lf , w ere raised  in

„  e d ° Ur  ̂ ^ ° W k y a  m o tion  m ad e b y cou n sel fo r  
 ̂ e efendant to d ism iss the c o m p la in t (p p . 18-19);

su’^  m0^ 011 ky counsel fo r  th e d e fe n d a n t to  non- 
/ 1 ’ g *  the co n clu sio n  o f th e p la in tif f ’s case

P* '^ 7 ); by a  lik e  m o tion  m ad e fo r  a  d ire ctio n
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o f a  ve rd ict fo r  th e d e fe n d a n t (p . 8 8 ,1 . 30 et seq.)  
an d  by th e re fu sa l o f  th e C o u r t  to charge, as re­
quested b y cou n sel fo r  th e d efen d a n t, th a t the al­
leged  c o n tr a ct as set fo r th  in  the com p lain t was not 
su fficien tly  m u tu a l, d efinite o r certain  as to its 
term s or co n sid era tio n  to  e n title  the p la in tiff to any 
re lie f as a  re su lt o f its  breach by A n th o n y  B . Van- 
ho u ten  (p . 93, 1. 1 ; p . 97, 11. 1-10).

I t  m u st be a d m itte d  th a t the testim on y as given 
a t  th e tr ia l by th e p la in tiff ’s w itn ess F ra n k  Van- 
ho u ten  ( i f  b elieved) estab lished  a  contract more 
c e rta in  in  its  term s th a n  th a t set fo rth  in  the com­
p la in t ;  in  other w o rd s, th a t the com plaint, if 
am ended so as to  correspon d w ith  the proofs put in 
b y th e w itn ess F r a n k  V a n h o u te n , w ould not be open 
to th e c ritic ism s fo r  u n c e rta in ty  above exploited; at 
a ll events, n o t to  th e sam e exten t. T he testimony 
s u p p ly in g  th e d e fe cts  in  th e  com p lain t was, how­
ever, w r u n g  o u t o f th e p la in tiff ’s sta r w itness Frank  
V a n h o u te n  b y su gge stiv e , i f  n ot a ctu a lly  leading, 
q u estio n s, an d  i t  w a s n o t u n til his cross-examina­
tio n  th a t he testified  th a t th e co n tra ct w as that he 
w as to  re m a in  in  th e em ploy o f the said Anthony 
B . V a n h o u te n  u n t i l  h e  ( A n t h o n y  B .  Vanhouten) 
d ie d .

O n  h is d ire ct e x a m in a tio n  F r a n k  V anhouten tes 
titled as fo l lo w s :

“ A .  W e ll , a s  n ear as I  can  recollect, we 
w e n t in  th e hou se an d  sa t dow n, and Grand  
pop sa y s, ‘W e ll , w e ll, w ell, w e ll.’ H e  says, 
‘N o w , I  gu ess y o u  have fo rgo t a ll about t a 
by th is  tim e. I  d o n ’t th in k  th at amounts to 
m u ch  n ow , g o in g  o u t there, th at is only 
su dd en  id ea  o f y o u r s .’ ‘W e ll ,’ Charley says, 
‘n o w , I  h ave decided to go. T he more , 
ab o u t i t  th e  m ore a n xio u s I  am  to go. e ’
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he says, 'now , y o u  b etter n o t th in k  too su d ­
den abo u t th is. I  have been th in k in g , con ­
sidering th is  m y s e lf .’ H e  sa ys, ' I  th o u g h t a t  
first th a t y o u  d id  n o t m ean a n y th in g  b y it ,  
but now  it  lo o k s as i f  y o u  d id .’ A n d  th en  
G ran d p o p  sa ys, ' I  d o n ’t  w a n t y o u  b oys to  
leave me, because y o u  are th e  o n ly  tw o  I  h ave  
of the first u n io n .’ H e  sa id , 'Y o u r  g r a n d ­
mother w as th e first, m y first choice. Y o u r  
father w as th e o n ly  son th a t grew  up  o f her, 
and I  have a lw a y s  h ad  a  g r e a t d eal o f care  
and love fo r  yo u . I  h a v e fe lt  th a t i t  w as m y  
d uty, because y o u  w ere alo n e a n d  y o u r  fa th e r  
was dead an d  there w a s n o one to  look a fte r  
you. I  w o u ld  n ot w a n t y o u  to go th ere a n d  
be am ong stra n g e rs a n d  n o t be here w hen I  
am gon e.’ S o  he sa ys, 'N o w , I  w ill te ll yo u  
w hat I  w ill do w ith  y o u , C h a r le y .’ H e  sa ys, 
‘I f  you sta y  here a n d  giv e  u p  th a t  id ea  o f  
going W e s t, I  w ill g iv e  y o u  $10,000.’ ”

Then comes the su gge stive  q uestio n  :

“ D id  he sa y  w h e n ? A . W h e n  he d ied , h< 
said H e  to ld  h im  w hen he died th a t h< 
would give him  $10,000, an d  th en  he s a i d -  
Charles says, ‘W e ll, I  w o u ld  lik e  to  do as

I an t m e t0 do’ b u t  m j  y ° u n g  la d y  has 
ah f  b lf  g  t a  say* I  am  en gaged  to  her and 

e hm ks th a t i f  w e w en t o u t th ere w e w ould  
j f  m arried sooner.’ H e  sa y s, 'W e ll, w ell, 

ever m m d a b o u t her n o w ; she h ad  better 
ome here an d  I  w ill ta lk  to  h er a n d  show

Z  Z Z  m  h081’ T hen  C h a rle y  tu rn ed  to  
and asked m e w h a t I  h a d  to  sa y  a b o u t it ,

GraTwi89̂ 8’ ° r 1 Was a b o u t to  say> an d  th en  
^ a n d p o p  says, 'N e v e r m in d  F r a n k  n ow , it

vnn v? 0 y ° u - Y o u  decide fo r  y o u rse lf. I f  
on t  w a n t to  do it , w h y  d o n ’t  do i t . ’



A n d  C h a r le y  sa ys, ‘W e ll , I  w ill accept, 
G ra n d p o p , I  w ill do as y o n  s a y .’

“ Q . Y o n  sa y  th a t y o u r gra n d fa th er said, 
‘I f  y o n  s ta y  hom e an d  giv e  up  this idea.’ 
W h a t  id ea  d id  he sa y  to  give  u p ? A . About 
g o in g  W e s t.

“ Q . A n d w here d id  he say to stay? A. 
‘H e r e ,’ he s a y s .”

• . I
T h en  a n oth er su gge stive  q u e s tio n :

“ D id  he sa y  a n y th in g  about the work or 
th e co n tin u ed  w o rk ? A . W h y , yes, he wanted 
h im  to w ork  there. H e  says, ‘I  w ant you to 
w ork here a n d  s ta y  w here I  am .’ H e  says, 
‘Y o u  have a lw a y s  been in  the shop here, and 
I  w o u ld  lik e  to  have y o u  a t  th is  business and 
be w here I  am .

“ Q . W a s  th ere a n y  fu rth e r ta lk  about it 
th e n ? A . W e ll , I  ca n n o t remember any 
m ore”  (p . 2 8 ,1 . 39, to  p . 3 0,1. 2 5).

I t  w ill be observed th a t there w as nothing said 
in  th is  in terview  w ith  reference to the bequest o 
$10,000 b ein g in  a d d itio n  to  p a y in g  the plaintiff a 
s a la r y  fo r  h is w ork  as theretofore.

I t  w as n o t u n til h is  cross-exam ination  th at in an 
sw er to th e q uestio n  p u t b y M r. K ir e k e r .

“ W h e n  y o u r  gra n d p o p  talked to you and 
y o u r  b ro th er C h a rle s  a t  his house, how long 
w a s  it  th a t  C h a r le s  w a s to  stay here in  town, 

j A . W h y , u n til he died. H e  said , ‘ I f  j o u  8 J  
here b y m e u n til I  die, w h y you w i S  
$10,000.’ ”
.'l ■ • -■ 4 ' \ '¿> . *y} $ ■ .

N e ith e r  he n o r C h a rle s  w ere then liv in g  w ith their 
g r a n d fa th e r ; th ey n ever lived  w ith  him  (P- > ’

to  p. 3 6 ,1 .1 6 ) .
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In  view  o f th e fa c t  th a t in  the c o m p la in t a s  o rig ­
inally d raw n there w as no m en tion  m ade th a t  p a r t  
of the con sideration  fo r  the te sta to rs ’ p rom ise w as  
that the p la in tiff w a s to  rem ain  in  his em p lo ym en t  
u n t il  h e  d ie d  (p . 3 ,1 1 .1 3 -1 6 ), an d  o f th e fu rth e r  fa c t  
that the second defense co n ta in ed  in  th e d efen d ­
ant’s answ er o b je c tin g  to  the c o m p la in t as fa i lin g  
to show an y su fficien t co n sid era tio n  fo r  th e alleged  
agreement (p. 5, 11. 2 8-30 ), p u t th e p la in tiff  u pon  
inquiry to a scerta in  i f  he h ad  fu lly  sta ted  th e tru e  
consideration fo r  th e agreem en t in  h is c o m p la in t;  
and in view  o f th e fa c t  th a t th o u gh  th e co m p la in t  
was afterw ard s am ended no ch a n g e  in  th e s ta te ­
ment o f the con sid eratio n  o f  th e c o n tr a c t w a s m ade, 
hut that statem en t s till rem ain ed u n ce rta in  a n d  in ­
definite as to  the period o f tim e d u rin g  w h ich  the  
plaintiff w as to rem ain  in  th e em ploy o f th e said  
Anthony B . V a n h o u te n ; a n d  in  view  o f  th e fa c t  
that when M r. W a r d  had  fin ished  h is d ire ct e x a m i­
nation of F r a n k  V a n h o u te n  th ere w a s even th en  no  
evidence on th a t su b je ct, an d  th a t  th e  evidence on  
that subject w as elicite d  o n ly  b y  s u g g e s tin g  th e su b ­
ject to him  on c ro ss-e x a m in a tio n ; a n d  in  view  o f  
the fact th at the p o in t w as raised  b y th e d e fe n d a n t  
by motion m ade to d ism iss th e  co m p la in t on th a t  
ground (pp. 18-19) an d  b y a  requ est to  ch a rge  (p . 

7, H., 1-10), and s till no am end m en t w a s  ap p lied  
We subm it th a t it  w o u ld  n o t be in  th e in terests  

of justice th a t the p la in tiff  sho u ld  a t  th is  la te  d ate  
>e allowed to am end th e c o m p la in t, esp e cia lly  in  

view of the fa c t  th a t F r a n k  V a n h o u te n ’s testim o n y  
to any tra n sa ctio n s w ith  th e  te sta to r , w o u ld  a ll  

ave been in ad m issible h a d  F r a n k  V a n h o u te n  been 
a party to the su it.

« V a n h o u te n , on cro ss-ex a m in a tio n , testi-
saic f  a  s im ila r  su it p e n d in g  in  th e  P a s-  

ircu it C o u r t, an d  th a t h is  g r a n d fa th e r  h ad
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prom ised  h im  $10,000 also , an d  th a t  he w as to be 
a  w itn ess in  C h a r le s ’ s u it, a n d  C h a rle s  w as to be a 
w itn ess in  h is  (p. 3 6,1 . 17 et se q .) .

I n  F r a n k  Y a n h o u te n ’s s u it , a  stip u la tio n  was en­
tered in to , w hereby it  w as agreed in  open court that 
a  lik e  v e rd ict sh o u ld  be entered in  h is case to that 
rendered a n d  entered in  C h a r le s  V a n h o u te n ’s case, 
w h ich  ve rd ict w a s b ein g considered by the ju ry  at 
th e tim e  o f m a k in g  sa id  s tip u la tio n  (p. 97, 1. 12 
et se q .).

U n d e r  th e P r a c t ic e  A c t  o f  1912, both Ch arles and 
F r a n k  co u ld  h ave jo in e d  in  one a ctio n  again st the 
d e fe n d a n t, th e ir  a lle ge d  causes o f actio n  having a 
com m on  q u estio n  o f la w  a n d  fa c t , and arisin g out 
o f th e sam e tr a n sa c tio n .

S e c tio n  4 o f the P r a c t ic e  A c t  provides th a t:

“ P e rso n s in terested  in  separate causes of 
a c tio n  m a y  jo in  i f  th e  cau ses o f action have 
a  com m on  q uestio n  o f la w  or fa c t and arose 
o u t o f  th e sam e tra n sa ctio n  or series of 
tr a n s a c tio n s .”

H a r ts h o r n e ’s P r a c . A c t , p age 15, Section 4.

H a d , th erefo re, one s u it  been b ro u gh t, instead of 
tw o  su its , b oth C h a r le s ’ a n d  F r a n k ’s m ouths would 
h a v e been closed a s  to  a n y  tra n sa ctio n  w ith  
te sta to r.

W e  d ra w  th e a tte n tio n  o f th e C o u r t  to  a  case ve ^ 
s im ila r  in  fa c ts  to  th ose w h ich  in  th a t case wo 
have been presented.

L arison  v. Polhem us, 36 N . J -  506.



21

Beadnote 1 :

In  case a  fa th e r  en ters in to  a p aro l agreem ent  
with tw o o f h is sons th a t  i f  th ey  w ill ta k e ch a rg e  o f  
his farm s and earn fo r  him  a given  su m , he w ill then  
give up the fa rm s to  th em , a n d  th ey ta k e  ch a rg e  a n d  
earn the sum  n am ed , a n d  th erea fter, u n til  th e  
father’s death, by h is  co n sen t, re ta in  a ll  th e issues  
and profits, the ta x e s  on th e  fa r m s  b ein g assessed  
to him in th eir presence, n o  fo u n d a tio n  is  la id  fo r  
a decree in  fa v o r o f th e said  sons a g a in s t  th e  other  
heirs at law  o f th e fa th e r  to  con vey said  fa rm s.

2:

In  such case, th e a llege d  agreem ent b ein g w ith  
both respecting th e sam e su b je ct-m a tter, the re su lt  
of which they w ere m u tu a lly  a n d  e q u a lly  in terested  
m ’ they cann ot te s tify  in  b e h a lf o f each o th er a s  to  
transactions .w ith  o r sta tem en ts b y th e in testa te .

The language employed in the 
answer to express the agreement is:

That heretofore, and about the year 
1865, the said intestate entered into a certain 
agreement with the said defendants, his sons, 
whereby they respectively agreed that as 
soon as their earnings amounted to $1 2 ,0 0 0 , 
and that sum was invested at interest in the 
name of the intestate, so that said intestate 
and his wife would have enough to live on, 

at he, the said intestate, would, in con- 
i eration thereof and of their earnings here- 
ofore by them made and from time to time 

applied to his use, convey to them by good 
an sufficient deeds in fee simple the said 

roft farm to this defendant John Polhemus, 
an the said Hendrickson farm to this de- 

_ rendant George W. Polhemus.’
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“ T o  e sta b lish  th is  a lle g a tio n  the defend­
a n ts  have b oth been sw orn. I t  is  conceded 
th a t no person e x cep t th e fa th e r and sons 
h a d  a n y  k n o w led ge o f th e agreem ent, unless 
i t  m a y  be su ch a s sh a ll be gathered or in­
ferred  fro m  fr a g m e n ts  o f conversations or re­
m a rk s o f th e fa th e r  m ad e several years after­
w a rd s. S o  fa r  a s th e  evidence o f the sons 
re la ted  to  a n y  tr a n sa c tio n s w ith  or state­
m en ts b y  th e ir  fa th e r , i t  is  objected to. The 
p ro visio n s o f th e A c t  o f 1880 were invoked 
to  su sta in  th is  o b jectio n . I  th in k  the objec­
tio n  sh o u ld  p re v a il. S ee  Sm ith  v. Burnet, 7 
S t e w . E q . ,  219, a n d  th e  sam e case on appeal, 
8 S t e w . E q . ,  314, in  w h ich  the opinion of the 
C h a n c e llo r  is  u n a n im o u sly  affirm ed. Besson
v. C o x ,  8 S t e w . E q . ,  87.

“ I t  is , how ever, in sisted  th a t Jo h n  can 
speak in  G e o rg e ’s in terest and George in 
J o h n ’s, n o tw ith s ta n d in g  the transactions 
a n d  sta tem en ts in  w h ich  th ey were both in 
terested o ccu rred  a t  th e sam e tim e. In  my
ju d g m e n t, th e s p irit w h ich  prom pted the pro­
v iso  in  th e a c t in clu d e s th is  offer, and that 
th e te stim o n y  c a n n o t be considered. I t  was 
o n ly  one c o n t r a c t ; th e fa th e r on one side an

th e sons on th e other. * * * ^  ^
sistm en t sh o u ld  p rove tenable, the ®̂ a u 
w o u ld  a lw a y s  be u n a v a ilin g  in  case 
sh o u ld  be tw o  o r m ore p arties to  one side o 
a n  agreem en t, w h o  shou ld  survive an e 
in te re sts  th ereu n d er w ere divisible, 
m o st m a n ife s tly  a ll  th e tem ptations to Pe 
ju r y  w o u ld  rem ain . T h e w itness cannot 
affirm  th e c o n tr a c t a s  to  the other Par 
w ith o u t a ffirm in g  i t  a s  to  him self, 
th a t  su ch  a  co n stru ctio n  w ould open *
fo r  co m b in a tio n s a n d  conspiracies agai
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the estates o f  decedents q u ite  too d iffic u lt fo r  
the m ost v ig ila n t  to  u n ra vel o r expose.

T he evidence o f  J o h n  a n d  G eo rg e b ein g  
rejected, w h a t p ro o f is  there o f the agree­
m en t?”

That case w as relied on w ith  a p p ro v a l b y V ic e -  
Chancellor G r e e n  in  th e case o f M a t t h e w s  v. H o a q -  
land, 48 N . J .  E q ., 457-475.

Every consideration w h ich  p ro m p ted  th e L e g is la ­
ture to pass the la w  w h ich  operates to  p reve n t th e  
plaintiff from  te s tify in g  a s  to  tra n sa c tio n s w ith  h is  
grandfather ap p lies w ith  eq ual fo rce  to  F r a n k ’s  tes­
timony, except fo r  th e c o n tr o llin g  fa c t  th a t he w as

r la t0 the m it Jt is Pertly Plain in the 
e a ar that the defendant was entirely at the

Twen hf theSe tW°  JOUUg meD' They *****  Just 
testât . f  Ve ? rOVed a n  agreem ent on th e  p a r t o f  th e

each ftin n o n ^ m ^ 61*1 eacl1 a s to  giv e  them
’ 1  7  C° U ld h a v e * * * * *  th e con sid ér­

e r  to t0  * *  a n y th in g  they  chose to
twiee « SU bm it th a t  th e  p la in tiff , h a v in g
in his “  ^  Stated in  h is  o r ig in a l c o m p la in t a n d  
siderati eW  COmP la in t w h a t the term s a n d  con- 
an a b ™ »  o f  t l / 6 alleged  co n tra ,'t  w ere, i t  w o u ld  be 
isalw av • * he IK*"’e r o f  a m e n d m en t, w h ich  pow er

^ L d ^ t 6d t 0  ,K! US6d by the courts ■ > «  to
«ce to uV ^ l61the “ miration of jus-
time so!,To. complamt to be amended at this

from ITT °™P<>nil With the emanating
«m so suspicious a source. •

kG. Statutes Permitting amend-

k«-pt in mi„ d  n ' le 8hOUld in ra r ia b ]y  t *
within the sta f + th m g  W ltbiû  th e in te n tio n  is

a C g  l T î T T  T Ugh DOt W ltU n  the le tte r; and
unless Within th T *  18 n o t w itM n  tb e  s ta tu te

U lm  the m te n tio n .”  T h is  is  one o f  th e gen-
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eral rules in the American Standards of Construc­
tion of Statutes.

People  v. U tica In s . C o ., 15 Jo h n  (N. Y .) ,  
380.

P O IN T  I I .

(Under Specification 3.)

The Cou rt’s admission, over the objec­
tion of the defendant, of testimony de­
signed to show a relationship of natural 
affection existing between the parties, 
was error injuriously affecting the sub­
stan tial rights of the defendant. Such 
testim ony prejudiced the defendant in 
m aintaining his defense upon the mer­
its.

Although the suit was brought on an alleged ex­
press contract stated to have been made on a day 
certain, the great mass of the testimony offere oi 
the plaintiff’s side was directed to establish t e 
great love and affection the testator at all times i 
played toward the plaintiff and his brother, an e 
whole atmosphere at the trial was invade an 
permeated by testimony designed to Presen. 
picture of these two disinherited orphan boys, c i - 
dren of the only offspring of the testator’s firs W1 > 
and their wicked uncle, the defendant. Any ay 
present in court and hearing the testimony wonW 
inevitably have concluded that the suit was ° 
set aside the testator’s will on the ground o 
influence. Mr. Ward, in summing up, even 
that there might be another will in 
was not forthcoming. In fact, the Tnal Judg ,
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charging the jury, found it necessary to make these 
remarks:

“This, gentlemen, is a suit upon contract, 
and can only be dealt with in that way. It  
is purely a question as to whether there was 
a contract made, and whether both parties 
carried out the contract or not. Counsel’s 
last remarks, as I remember them, were to 
the effect that even if this $1 0 ,0 0 0  was al­
lowed, the plaintiff would not be getting as 
much as some of the other heirs of the es­
tate. That you have not anything to do with. 
We are not here, gentlemen, to equalize Mr. 
Vanhouten’s benefactions. You are not here 
to substitute your judgment for the judg­
ment of Mr. Vanhouten as to how he should 
eave his money. That is a privilege reserved 

to every man himself, and if the plaintiff in 
his case relied solely upon the generosity of 

Mr. Vanhouten, and, relying upon that gen­
erosity, expected to be compensated for stav­
ing there in that way, and he was dis­
appointed, then he cannot recover at all” 
(P- 89, 11. 16-33).

lowing is an incomplete summary of the 
" « e h  we claim in JL o n sly  

e substantial rights of the defendant:

F kank V anhouten- : “ Q. Did your grand-

youZroZfTLT,, af ° tion tw ardsh . . ' did. I  recall when we
around“  “  ^  he Put Ms a™ ,around our shoulders.

o j i ^ “  the start, I mean. Around
w h a fT 88  lme have you recollection of
you n nil T ' 1' 1 d° ’ W  his attitu(le towards 

towards your brother? A. He
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would be very friendly and would be very 
glad to see us, and asked whether we were 
warm and comfortable, and asked mother 
and gave her money” (p. 17, 1. 29 et seq.).

“ Mr. Humphreys: I don’t want to ob­
ject unnecessarily, but it does seem to me 
that the question to determine here is 
whether the contract was made, and to go 
into any lengthy discussion of actions dur­
ing numerous years, during which An­
thony B. Vanhouten manifested affection 
for these young men, is, to my mind, irrele­
vant. The contract is the thing. Was the 
contract made? Natural affection is no 
consideration for an executory contract, 
and to prove natural affection does not 
help Mr. Ward any. It seems to me the 
question is whether the contract was 
made.

“ Mr. W ard: I f  the Court please, coun­
sel for the defendant, in his opening, stated 
that he would prove the improbability of 
the contract being entered into. Now, the 
consideration set up in the complaint is 
for these things: To refrain from going 
West; continuing in his employment as 
they had worked theretofore, and natural 
love and affection.

“ The Court: Is that consideration set 
out?

“ Mr. Ward: Yes, sir.
“ Mr. Humphreys: Let me see in regard 

to that. Perhaps I am anticipating mat 
ters. I  think we are entitled to have these 
matters clearly stated. In the first place, 
the contract is altogether too unce in>
etc., etc.” (p. 18,1. 5 et seq.).

* * * * * *
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“ The Court: I  will admit the testimony 
showing the relationship between the par­
ties” (p. 19, 11. 39-40) .
“Q. Will you just tell the Court and jury 

what you really saw, if anything, of the man­
ner in which your grandfather treated your 
brother in those early days? A. He used to 
come in and greet us and put his arms about 
us and ask mother if we were warm and 
comfortable, and said he did not want us to 
want for anything while he lived, and he 
made a general fuss over us and showed 
every affection that he could show” (i> 2 0  
11. 1-13). ’

“Q. This was before your brother went to 
work? A. Well, he greeted him and told 
him he thought a good deal of him; said that 
he was a Vanhouten and he would take care 
of the boy when he died, and showed every 
display of affection” (p. 2 1 , 1. 2  et seq .) .

“Q. When he said that you were a Van­
houten, or, at least, that your brother was a 
Vanhouten, do you remember what he said 
about that? A. Why, he used to make a re­
mark about a V  on my brother’s forehead” 
(p. 2 1 , 1. 26 et se q .) .

Q. Just tell the Court and jury how he 
would greet you and how he would act to 
your brother on those occasions? A. Why, 

e woul J  ask him how he was getting along 
and whether he was glad that he had come ack with him, and hoped that he would not 
bmk about going in anything else; that he 

aad helped him all he could in his business 
& e was very sorry it had not paid, but,

■ Says’  ̂ that you have done all that 
could. He often put his hand on either 

our shoulders; he often done that”  (p. 22  1 et seq .). \
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“ Q. Did your grandfather ever say any­
thing to you with reference to the way he felt 
towards your brother? A. Why, he often 
did. Why, he would mention the fact that 
Charley had tried hard. He says: ‘That hoy 
has done his level best to make that business 
pay. I feel heartily sorry for him.’ He says: 
‘I  don’t regret anything that I have ever done 
for him.’ He says: ‘I know he is slaving 
there day and night and done all he can.’ 
And he said many things there that I cannot 
just recall. It  was probably about the busi­
ness over there, and he told me that he hoped 
that as soon as it did not go good he would 
be back with him where he had been before” 
(p. 23, 1. 15 et seq .).

“ Q. Do you remember, after your grand­
father’s return from this trip, anything that 
he said to your brother and you and how he 
greeted him, etc.? A. Why, he seemed very 
glad to see him and said that he was glad he 
had given up that business. He says he 
seemed to have worried himself sick, and he 
said there was no necessity for it, since it did 
not pay. He says: ‘I would have liked to 
see the young man make a success of it, but 
I am glad to see him back again with me 
(p. 24, p  30 et seq .) .

All the above testimony, and a great deal more 
like it, was put in after the Court had ruled, not 
withstanding counsel for the defendant’s objection, 
that he would admit the testimony showing the re a 
tionship between the parties.

Counsel for the defendant’s objection to the a 
mission of the testimony was made at page 18 o 
printed case, lines 9-21. The consideration o 
objection was interrupted by a motion ma
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counsel for the defendant (p. 18, 1. 3 4 , to p. 19, J. 
38), and the Court’s ruling, admitting, over coun­
sel’s objection, the testimony showing the relation­
ship between the parties, appears on page 19 at lines 
39-40.

We submit that such evidence was incompetent 
and that its admission injuriously prejudiced the 
defendant’s defense.

Such evidence could not tend to render more or 
less probable the facts in issue within the meaning 
of the text stated in 11 Am. & Eng. Encyc. of Law 
page 502, as follows:

“Where the evidence tends to prove facts 
other than those in issue, which by experi­
ence have been found to be so associated with 
the facts in issue as to render the existence 
of the latter more or less probable, such evi­
dence is said to be indirect or circumstan­
tial.”

it would not seem, under this rule of evidence, 
at it would be permissible to infer from the fact 
a a grandfather felt affection for his grandchil- 

that he probably made any such contract with 
em as claimed in the present suit.

MftI n ! ! ? e 3 to the ab°ve text, Sta te v. A v e ry , 113 
°” 475> ls quoted as follows:

“Circumstantial evidence is the proof of 
certain facts and circumstances in a given 
way, from which the jury may infer other 
connected facts  which usually and reason -
a y follow according to the common experi­
ence of mankind.”

it would definition of circumstantial evidence 
not seem that the fact of affection felt by



a grandfather for his grandson had any connection 
with a contract on his part, to pay a certain sum 
by the terms of his will, for services to be rendered 
by the grandson in his employment.

The evidence in regard to love and affection of the 
grandfather for the plaintiff was not competent for 
the following reasons:

1. It  was not relevant or material.
The test of relevancy stated in Thayer’s Prelim­

inary Treatise on E vidence,  cited on page 6 of 
Stephen’s D ig est  (Beers N. J .  Ed.), is logic and 
general experience. Certainly by no rule of logic 
can it be inferred that because a grandfather felt 
affection for his grandson he would agree to pay 
him a certain definite sum of money to continue in 
his employment. General experience does not lead 
to any such conclusion; because general experience 
is that grandparents do feel affection for their 
grandchildren, whereas any such contract as that 
alleged is exceedingly exceptional.

2. It is not corroborative evidence.
In Vol. 7, Am. & Eng. Encyc. of Law, page 866, 

corroborative evidence is defined as follows: “Tech­
nically corroborative evidence may be defined to be 
additional evidence proving similar facts, or facts 
calculated to produce the same results as facts 
already given in evidence.”

Applying that definition to the present case, there 
was the evidence of Frank Vanhouten that he was 
present at a certain interview at which an express 
oral agreement was entered into between the graa 
father and the plaintiff, at which interview e 
plaintiff informed his grandfather that he ha e 
termined to go out West, and the grandfather stat
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to him that if he would abandon that intention and 
remain with him, he would leave him $1 0 ,0 0 0  by his 
will.

Corroborative evidence would be such as tended 
to prove that such an interview in fact took place; 
for instance, that some other witness saw the three 
parties together at the time and place of the alleged 
interview, or that before the alleged interview the 
plaintiff had indicated an intention to go West, and 
that shortly after the time of the alleged interview 
he abandoned such intention, or it might consist 
of evidence that after such interview the grand­
father had made statements that he had entered into 
some agreement with his grandson to induce him to 
remain with him, or that his grandson had prom­
ised to remain with him; or any evidence tending 
to support any of the details of Frank Vanhouten’s 
story of the alleged interview, or of the making 
of the alleged contract, or of its terms.

3. The evidence was not cumulative, as defined 
m 11<(Aln- & Eng. Encyc. of Law, page 491, viz., 
that cumulative evidence is additional evidence of 
t e same kind tending to prove the same point as 
ot er evidence already given. Evidence of other 
and different circumstances tending to establish or 

isprove the same fact is not cumulative.”

To sum up this point—as stated in T a ylo r an 
vi enoe (1897), Volume 1 , pages 2 5, 2 6:

Competent evidence is that which is ad­
missible as tending to prove the existence or 
non-existence of facts in issue. The definition 
Points to a central fact in the law of evi- 

ence, viz., that it is based upon logic. In  
act the modern trial is an appeal to the test 

o reasoning as the result of a long historical



32

development from other tests of truth more 
mechanical, sacramental and formal used by 
ancestors more or less remote. * * *

“ It naturally follows that a Court charged 
with the responsibility of insisting upon the 
observance of the rules of logical reasoning, 
will permit the jury, which it holds within 
these rules, to consider only such facts as 
meet the same requirement, i. e., which have 
a logical tendency to establish the existence 
of the fact or facts whose existence is in issue 
or dispute. * * *

“ The logical relation of one fact to another 
is termed ‘relevancy.’ Of this the law fur­
nishes no test. The test is furnished by the 
ordinary principles of logic or a conscious 
perception of the relation. * * *

“ The law of evidence becomes, therefore,
so to speak, a series of exclusions. These owe 
their existence principally to two lines of 
considerations, (1 ) the necessity for trying 
cases within reasonable limits of time, (2 ) 
the presence of the ju r y .”  (N ote: I t  is with 
this latter consideration that we are con­
cerned in  arguing this point.) *

“ The average jury is composed of men se­
lected by chance from the general commun­
ity, brought together for a short time and for 
a limited object, with minds usually entirely 
untrained in the difficult art of justly ba 
ancing the weight of conflicting statements. 
Jurymen almost of necessity are seldom 
given to reasoning with logical exactness, an 
are, therefore, apt to jump across logica 
chasms or breaks in a chain of proof, espe 
eially at times when sympathy or preju ice 
is aroused.”

T aylor on E vidence, Vol. 1, P- 2.
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Now, then, the precise point we make is that while 
perhaps it might be argued that evidence tending to 
show love and affection entertained by the testator 
for his grandson might have a tendency to establish 
the probability that the testator, as a result of such  
affection, might make a substantial provision for 
his grandson in his will, no possible argument could 
be made that such evidence would have a tendency 
to establish the probability that the grandfather 
would, for a valuable consideration, make such pro­
vision in his will. The contract sought to be proved 
was an express promise to devise fo r a valuable con­
sideration. We submit that evidence as to natural 
affection existing between the parties could not pos­
sibly have any bearing on the probability or improb­
ability of the testator entering into a contract of 
that kind. Assuming that such evidence has a tend­
ency to establish the probability that the testator, 
as a result of such affection, would make a substan­
tial provision for his grandson in his will, such tes­
timony certainly has no tendency to establish the 
existence of a valuable consideration for making 
such provision; on the contrary, such testimony 
lather excludes the idea of any valuable considera­
tion. go far as proof of the existence of natural 
affection has any bearing upon the subject at all, it 
would tend to show that the promise to make the 

evise resulted from the existence of such affection 
ajid from no other cause.

,, iury would be absolutely unable to draw
is distinction, and the great probability is that

thVrtT” ar^ue<̂  that because the evidence showed 
a e testator possessed this great affection for

that^an̂ Ĉ ^^ren ^  was altogether probable 
a ■, . e a<̂  entered into the contract in question,
affe way tlle admission of such testimony

the substantial rights of the defendant, and
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prejudiced him in maintaining his defence upon the 
merits.

See also Thayer on E v id ., page 516.

“ The law of evidence undoubtedly requires 
that evidence to a jury shall be clearly rele­
vant and not merely slightly so; it must not 
barely afford a basis for conjecture, but for 
real belief; it must not merely be remotely 
relevant, but proximatelv so.”

It  must not be gathered from the above that we at 
all concede that evidence of the existence of love 
and affection between a grandfather and grandson 
would have any tendency to establish a probability 
that the grandfather had promised to leave the 
grandson by his will $1 0 ,0 0 0 , or any other sum.

For the above reasons we respectfully submit that 
the judgment in the Court below should be re­
versed.

J o h n  B . H umphreys,
C. F rank K ireker,

Of Counsel with the Appellant.

[8772]



3tew Jersey Court of “Errors anò 
-Appeals

Chaeles V an  H o uten ,
Plain tiff-Respondent, 

vs.
Edmund V an H outen , Exec­

utor o>f the Estate of An­
thony B. Van Houten, de­
ceased,

Defendant-Appellant.

BEIEP ON B EH A LF OF P L A IN T IF F  AND  
RESPO N D EN T.

Statement of Facts.

Thu defendant by this appeal seeks a review of 
e judgment recovered in the Passaic Circuit 
ourt by Charles Van Houten against the Eeate

°f $10000  ̂ ^ ^ an '^0U ên, deceased, for the sum

K pigment is the result of an action brought
thn/u e-frVaU Houten against the Estate of An- 

y • Van Houten, his grandfather, to recover
m adeTo^ t 10,000 due b y  virtu e  o f  a  contract  
agreed 61 28’ w hereby the p la in tiff  
hie hi« n glVe.up tlle plan had form ed o f leav-

¿ f a t h T a n / t av rSOn ^  6mpl° y ° f  Ws West. T d taking up his residence in the
Plan ^  eons] deration of his abandoning this
grandiathremainh?£ with his grandfather, his

her' Promised to leave him the sum of
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$10,000 in his last will and testament. The con­
tract is set forth in the amended complaint at page 
six in the State of Case, paragraph three.

The deceased, Anthony B. Van Honten, was a 
wealthy manufacturer, residing in Paterson, and 
who died August, 1914, leaving a last will and tes­
tament made in 1899, whereby he left the plaintiff 
the sum of $500. Anthony B. Van Houten had 
been married twice. By his first wife, he had one 
child, a son, the father of the plaintiff in this case. 
A t an early age, the plaintiff went to work in his 
grandfather’s shop, who was engaged in the bus­
iness of wood turning, manufacturing window 
sashes, etc. A  few years after the death of his wife 
the deceased, Anthony B. Van Houten married 
again and by this marriage had two children, one 
of whom is the executor of the Estate. After his 
father’s death, the plaintiff and his brother con­
tinued to live with their mother and to work in 
the shop of their grandfather.

It appears from the evidence in the case, t a 
the plaintiff entered the shop of his grandfather 
when he was about fourteen years of a£e> (P* ’ 
line 2 0 ) and continued to work there until after e 
death of his grandfather in 1914. The testimony o 
the witnesses for the plaintiff show clear y a 
the old man was extremely affectionate towar 
the plaintiff. He would meet them in the 
yard, put his arms around them, constan y 
quired about their health and how matters were 
ing at their home, and if they wanted ar 
thing, if  so, to let him know; and took gr®a P 
ure in the thought that the piaintiff had a b t 
mark shaped like a letter “ V ”  on is 0 .
The plaintiff and his brother were cons ^  these 
tors at his grandfather’s home. (r. /
oppflsions he showed every mark o a e
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The plaintiff had several years before left the 
employment of the grandfather and embarked in 
the confectionery business but went back to work 
for the deceased, at his request. (P. 24, L. 1 to 5) 
He continued to work with his grandfather, con­
stantly visiting him as before. This continued un­
til shortly before Christmas, 1909, when as a re­
sult of a letter the plaintiff had received from an
intended brother-in-law in the Wbst, who had 
painted glowing prospects of conditions there and 
urged him to come out, that the plaintiff fmail v 
decided to do so. He told this to the grandfather, 
and imparted the information also, that the in­
tended brother-in-law was receiving $30 a week in 
the West and he, plaintiff, thought be could do as 
well. His intended wife was urging him to give up 
his employment here and accepting the invitation 
of the intended brother-in-law and go to Calif or- 
nia- (P. 26 and 27).

When the plaintiff told this to his grandfather, 
ms grandfather urged him to drop the idea, say- 
|ng o him the second time he spoke about it, that 
xi 6f s get the foolish notion out of his head ;

a ro mg stones gathered no moss;”  and ‘ you
e etter off with me here tban with a lot of

bailnf erS ’ and’ 1 i you know you have got
of v af d WG are a11 toSetber ; there is no use 
s i i ! V  mhng ab°Ut that’ [S ° ing West] and be- 
it flirt}/8 near ^^r ŝ m̂as you might as well give 
l i c ^ Q .  »  and. ?» at it too
von },Q j  • . as rbere anything said as to when
wanted t latended to W est?”  A . “ Why, he 
Ghmks thought about g °inS> and
would haL * arly m . the new y ear that he 
mas to ho 1 jI  bnes ^  fO) After Christ- 
which fell ^  qC 1 Monday following Christmas, 
again. Th/1 / Urday, the subject was brought up 

P amti'ff introduced the subject and
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the following conversation as testified to by the 
witness, Frank Van Honten, ensued:

*‘ Grandpop says, “ Well, well, well, well.” 
“ He says, Now, I  guess you have forgot all 
‘ about that by this time. I  don’t think that 
“ amounts to much now, going out there, 
“ that is only a sudden idea of yours.’ 
“ ‘ W ell,’ Charley says, ‘ Now, I have de­
c id e d  to go. The more I  think about it the 
“ more anxious I  am to go.’ ‘Well, he says, 
‘ ‘ now, you better not think too sudden about 
“ this. I  have been thinking, considering 
‘ ‘ this myself. ’ He says, ‘ I  thought at first 
“ that you did not mean anything by it, but 
“ now it looks as if you did.’ And then 
“ Grandpop say's, ‘ I  don’t want you boys 
“ to leave me, because you are the only two I 
“ have of the first union.’ He says, your 
• grandmother was the 'first, my first choice.
Your father was the only son that grew

“ up of her, and I  have always had a grea 
“ deal of care and love for you. I have et 
“ that it was my duty, because you were 
“ alone and you father was dead, and t er 
“ was no one to look after you. I wou p  
“ want you to go there and be among s 
‘ ‘ gers and not be here when I am gone, 
“ he says, ‘ Now, I  will tell you what 
“ do with you, Charley,’ he says, ‘If yous f  
“ here and give up that idea of 
“ I  will give you $1 0 ,000 . Q- D1 e 
“ when? A. When he died, he sai •
< ‘ Tell us all of that that you remember _
“ He told him when he died that he id_  
“ give him $1 0 ,0 0 0 , and then he saw
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“ Charles says, ‘Well, I  would like to do so 
“ as you want me to do, but my young lady 
“ has something to say. I  am engaged to 

her and she thinks that if we went out 
“ there we could be married sooner.’ He 
“ says, “ Well, well, never mind about her 
“ now ; she had better come here and I  will 
“ take to her and shew her what is best.’ 
“ Then Charley turned to me and asked me 
“ what I  had to say about it, and I  says, or 
“ I was about to say, and then G-randpop 
“ says, ‘Never mind Frank now, it is up to 

you. You decide for yourself. I f  you 
‘don’t want to do it, why don’t do it .’ And 

“ Charley says, ‘ Well, I  will accept, Grand- 
pop, I  will do as you say.’ ”

« < ^ ^ ° u say that y °ur grandfather said, 
'tt ^  you stay home and give up this idea.’ 
‘ ‘What idea did he say to give up? A. 
“ About going West. Q. And where did he 

say to stay ? A. ‘ Here, ’ he says. ”  (Pages 29 and 30). ^
a it was the desire of the grandfather that 

he plaintiff remain. (P. 20, lines 5 to 15.)
n the course of the conversation, he said, “ I 

W  yi°U to W01̂  ^ere and stay where I  am, you 
likoV a ^een ®  the shop here, and I  would

,,° at this business and be where I
(T. 30, lines 15 to 20.)

^  course these different con-
Jicular1w that l ,a ' 1 always had a par-
si thi f s afieetion for the plaintiff because
“h i K  , at PiaiBtiff and his brotl“ r were the 
(p 29 l;  ̂ . ?  of the first marriage.
*  ’ toeB®  25). According to Prank Van
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Houten, the old man repeated this agreement to 
their mother. (P. 31, lines 30 to 40).

He sent for the plaintiff’s fiancee, afterwards, 
his wife, Lettie Van Houten and urged her to have 
the plaintiff change his mind about going West. 
She tells a very impressive story as to how the 
old man urged her to talk to Charlie about the 
matter and ask her to keep Charlie satisfied. 
(P. 43) She was corroborated in this by Frank 
Van Houten (P. 32, lines 30 to 40).

Her whole story is very interesting and strong­
ly corroborates the plaintiff in every detail. (P. 
44 and 45).

While it might have been urged that Frank and 
Lettie Van Houten, were interested witness, no 
such claim could have been made with regard to 
the testimony of an entirely disinterested wit­
ness, Roy Ensor, whose testimony appears at 
page 30 of the State of Case. He testified that 
he was a frequent visitor at the home of the Van 
Houten’s, and that he had a conversation with 
old Mr. Van Houten with reference to the plain­
tiff as follows:

“ Why, after New Years of 191°> 1 wej* 
‘ out with Frank and on our way along he 
‘ said to me, ‘ Come on, we will stop over 
‘ and see my grandpop.’ So, I steppe, 
‘ over and seen his grandpop. An e sa 
‘ ‘ Mr. Ensor, you know the boys, Fra _ 
‘and Charley, had the idea of going es • 
‘ I  said, ‘Yes, they told me.’ He said, >‘ they were going out West.’ and e ’
‘ ‘But they changed their minds no •
- made a promise to them. I P "  
‘ them both, each of them, if they stay
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here with ns and worked the same as they 
had been working1 in the shop and stayed 

“ by me, that when I  died I  would leave 
“ them both, Charley and Frank, $10,000, 
“ apiece.”  (P. 39, lines 5 to 30).

It will thus be seen that on the part of the plain­
tiff there was positive testimony as to the mak­
ing of the contract from three witnesses, Frank 
V'an Houten, Lettie Van Houten and Roy Ensor. 
The condition of affairs with regard to relation- 
s ip and situation of the parties undoubtedly left 
m the minds of the jury no question but that a 
con tract as testified to upon the part of the plain- 
itt had m fact been made by the deceased.

n ^ e ° f  Me defendant not one w itness
m s produced in direct denial o f this contract.

ot one m in ess was produced to show that the 
eceased had ever made any hostile or unindly  

statements to the p la in tiff.
hot one witness was produced to show that

' e ™ °S an Qhsence o f a ffection  between the de­
based and p la intiff.

iceH ° f  the defendant there
■’ aside from the

ueienuant mere was pro­
executor, who did not testi-



8fy  to any material fact, John E. Vreeland, an em­ployee of executor, Martin Ryerson, an employee of the executor, Harry Struck, an emlpoyee of the of the executor, Harvey Dougherty, an employee executor, Charles M. Berdan, an employee of the executor, Mary Streinz, and employee of the exec­utor, Thomas Updegraf, a lumber salesman to theexecutor and Jennie Hopper, a sister of the exec­utor, and a legatee to practically one-half of the estate of the deceased.It will thus be seen from the foregoing, that all of these witnesses were interested, and yet in the testimony of every one of them, reading between the lines, it can be found that their testimony coroborates the story of the plaintiff. A ll of these witnesses testify to evidence of a purely hearsaj character, generally with regard to fault-finding about the work of the plaintiff. Not a scintillaof the evidence introduced had to deal with any­thing said or done in the presence of the plaintif .The character of the questions, and the objection that was made to them, and the court s ruling, whereby objections of counsel for p la in tiff were over-ruled, and the hearsay evidence complained of, admitted can be seen at pages 52 and 53.M A R T IN  R Y E R S O N  admitted that he had ha a talk with the deceased about the report that e plaintiff was going to California (P. 53), an the deceased had said that he wished Fran stayed in California. That the old man m going through the shop, made a special mention o witness with regard to Frank and Char es a their work (P. 58, lines 15-20), that he seemed to be anxious, about the boys in their u ur • “ He did seem to be somewhat a a s o n a »  * boys’ future, didn’t he? A. Yes. ( • »



98-10. Q. “ He seemed to be interested in them, to the extent he said he did not know what would become o 'fthem after he died?”  A .  “ Yes, sir.”  Q. “ That is true, is it not?”  A  “ Yes sir ”  (59 lines 10-25). ’ \ v ’
This witness, as it will be seen from his evi­

dence, was particularly hostile to plaintiff and 
his brother.

JOHN E .  V R E E L A N D ,  testified for the defen­
dant that it was the habit of the plaintiff and his 
rot er to come down to the office every even- 

lng, t° see their grandfather, instead of going °U e usual way with the other workers; that it 
was customary for them to do this in order to™ 8 °t  day with tlleir grandfather. He
g e the following significant testimony:

The Court:What boys do you mean?”
The witness: Charles and Frank. It was customary on their part always to come down and pass the time of the day with 

eir grandfather, or something like that.• 1S,^Veam^ *n 1913, Charles, after pass- ?•, e lme of day with his grandfather, said to hiS grandfather, “ Grandpop, I  wishthn WuU ^ VG ^ ran^ an<d 1 each one of se ouses on Madison Ave., we woulde o own a house apiece and we wouldH ou/ f°°,d Start Iife' ”  And M r- Van 
not l0°ked Up and “ Well, 1 as T a house> earn it, the sames s l d n l ”  (P .64, lines 35-40; P .6 5 , lines



10Was this not a significant piece of testimony that these young men thought enough of their grandfather to stop each night to talk to him, and that the bond of affection between them and their grandfather was so strong, that they felt that they might ask him for a present of a house? And if the deceased was dissatisfied with their ability to work and to get along, and he did have this love and affection, as has been testified, was it notreasonable to suppose that knowing of the hos­tile feelings on the part of their uncle, the execu­tor, that it would be necessary for the grandfa­ther to make a special provision for them in his will?
THOM AS A. U P D E G R A F  for the defendant, on cross examination admitted that the old man seemed to feel that he owed them an obligation, on account of the fact that they were his grand­sons, and that he would have to do something forthem right along. (P. 70 and 71.)
H A R V E Y  D O U G H ER TY  testified that imme- diately after the death of old Mr. Van Houten, Frank Van Houten in the presence of C ar es Van Houten said that the old man had agree leave them each $5,000. (P. 74.) It ^PPê . .'from cross examination that the witness hadl *> r 000 in mind, $5,000 for each of the boys an he had made a mistake. (P. 75, lines ' « *
H A R R Y  S T R U C K  testified that he had ta with the boys from time to time and they ha s that their grandfather had promise 0 Pfor them in his will. (P.76.) w*mtial-
C H A R L E S  M. B E R D A N  testified sub _ly to the same effect; that Charles wa§the plaintiff, had said to him that thenot correct.



11
MARY S T  R E  IN Z } a domestic, in the employe of the executor, incidentally let drop that the question of Charles Van Houten going West, was the subject of conversation in the house. Her tes­timony was: A. “ Well, I  heard him tell that they did not amount to very much down in the shop.”  -Q . “ W h at else?” —A . “ And at the time that Mr. Charles Van Houten wanted to go West, he said he w ished he would go .”  (P. 79, lines 25-28.)
On cross examination she testified that she had 

heard old Mr. Van Houten tell the family that 
the boys (meaning plaintiff and his brother) were 
contemplating going West. (P. 79, line 40.) 

JEN N IE H O P PER , daughter of the deceased, 
y IS second wife also testified on behalf of de- 
en ant. The testimony of this witness is most 

important, as it shows beyond all question that e p an of the plaintiff to go West was not some- ^ e h  bas 001116 into existence since the 
death of his grandfather, but a matter that he S , ave discussed with his grandfather, as it 
h lu  J ect 0f discussion in the Van Houten VflT1 tt * Was not denied either Edmund nip the executor> °r by his sister, Jen-

It ^  °ther beneficiary under the will,
that nn fk-US Seen r̂om the foregoing evidence try 1  tu1Ŝ Plain question of fact that a fair defendant; that no one rec- when hp f , etter tban c°nnsel for defendanteiency of tv  f f  Challenge the wei^bt °r suffi- suit or fn 1S t! Stim0ny’ eitber by motion for non- rnletoshp? Verdict Nor did he seek a >f evidence. CaUSe t0 reVieW the Case on the weiZhtthat at suniniarized, clearly showssubstantial justice was done to de-



12fendant, even to the extent of disregarding the plain rules of evidence prohibiting the introduc­tion of hearsay evidence and opinions of the wit­nesses for the defendant.W E  W IS H  TO IM P R E S S  UPON THE C O U R T  T H A T  O N L Y  TW O POINTS OF LAW A R E  IN V O L V E D  IN  T H IS  APPEA L, AND W IL L  B E  C O N S ID E R E D  IN  TH IS BEIEF. NO Q U E ST IO N  O F  F A C T  IS  INVOLVED.Counsel for appeHant rests his entire argument upon two technical law points, the first of which chaUenges the sufficiency of the complaint m stating the contract, which is discussed between pages 7 and 24 of his brief, and the second, which charges the admission of testimony designed to show the relationship of affection between the parties, which was admitted only to show the prob ability of the making of such a contract. It is our intention to reply to appe11 ant’s brief in t e same order.
POINT I.

The Complaint sufficiently sets forth a cause 
for action.In discussing this point it seems a^nost , essary to resort to a discussion o e em principles of the law of pleading.The complaint charges specifically tha■ V’ t iff  was “ about”  to do two things ne connected with each other. One, to eav ^  ployment of deceased, Anthony B. an



13

and, two, to leave that employment, because he 
intended to go west ‘ *■ to live. ”  We call the court *s 
attention to these words ‘ ‘ about’ ’ and “ to live”  
as we shall discuss them further.

That in consideration of the plaintiff not go­
ing West to live and remain in the employ of the 
deceased, the deceased, promised to make a be­
quest in his last will and testament of $10,000.

Defendant’s counsel claim that the defect in 
the pleadings is, that the plaintiff did not state 
that he would not at that time go to a western 
state to live, or would not at any time go to a west­
ern state to live, and secondly, that he did not 
state for how long a period he was to stay in the 
employment of the said Anthony B. Van Houten, 
eceased. We deny that there was uncertainty in 

t e contract, or that the parties were required 
o make it any more definite. It is submitted that 
he plaintiff did not have to A T  T H A T  T IM E  

«DO W EST, that was not his intention. He was 
a out to go West, and accordingly he stated in is contract that he was about to go West.

he word “ about”  has been construed in a 
mass of cases, which are gathered together in 

°rpus Juris, Vol. 1, under subject “ about”  com- 
ncmg at page 334. Amongst the definitions of 

e word are, “ nearly,”  “ approximately,”  “  
e immediate neighborhood of,'”  “ around,”  “  

Proximity to” and “ not far from .”
a aPPedan t’s brief to show thatunn* !  1C i ° r date would have to be agreed seemt° ^  contract binding nor does he most u Sen0f f ^  contend that such is the law. A t when th W°i i36 a Duesti°n of evidence as totar,, to intended to go West. I f  wee evi .ence in the case, we find it verv

inin



14clearly set out as to when the plaintiff intended to go, and which clearly shows that the word 
‘1 about9 9 was as definite as the contract could be pleaded, and in fact stated exactly what the con­tract was.On this point the testimony of Frank Van Hou- ten shows that his first conversation with his grandfather respecting his going West to live took place two weeks before Christmas, 1910 (P. 26, lines 5-35); that they had a second conversa­tion on the subject about a week later. (P. 27, lines 15-25); that at that time it was distinctly staled as to when Charles Van Houten intended to go West. The testimony is as follows: Q. 
“ Wa\s anything said as to when you had intended 
to go W est?” —A . . “ Wh y ,  he wanted to know 
w hen we thought about going, and Charles said 
that early in  the N ew  Y ea r that he ivould go. (P- 27 at bottom), and it was with this understanding as to time that the parties made their contract on the 28th of December, whereby as part of the consideration the plaintiff agreed to give up t e intention of going West early in the next yeâThe next objection to the contract on this P01 is that it was uncertain as to how long he m en ed to live there. We contend that this has n bearing on the contract. I f  he had hiten e only live a day in the West as suggeste  ̂sel in his brief, and had given up his p . West to live that one day there, he wou strictly speaking complied with his con ra c , we contend that the words "to  ^  £idea of the taking up of a permanent a o eThat it was his intention to take up ^ ^nonf *w Ip in the West, may be further ga



15from the fa c t  that he had been to California once before and had remained there for seven months. (P. 37, lines 1-10) That Frank Van Houten had beard from  their brother-in-law, who was in the West, that he was doing well and making thirty dollars a week, (plaintiff was receiving about $15.00 a week from his grandfather) (P. 27, lines
The next contention on this point is that the 

contract did not state how long the plaintiff 
should remain in the employ of Anthony B. V an  
Houten. It  is contended that appellant’s points 
as to uncertainty is not well taken here. The laW 
does not require that parties shall fix  a definite 
ime as to the period of employment under such 

circumstances. As a matter of fact, the evidence 
again showed what was really intended by the 
Parties. It is quoted in appellant’s brief that the 
intention o'f the parties was that the plaintiff re­
main in the employ 0f  the deceased the remainder ”  his Me. Q. “ When your grandpop talked to 
you and your brother Charles at his house, how J r  ?  that CharIes was to stay here inCharle A " Wlly’ Until }ie died-” —Q- “ Until p ” ~ A ' “ No- until grandpop died.”°Ver again !t has been held by tha arts that contracts of this kind are legal. WeKin? ffT n v  S attentlon to the case of K ing vs. «onrtunh^10’ 363, 52 L - K - A  > 157> where the to live with a C,?ntract by which a person agreed his life an°ther and take care of him duringoharacter, i n 't W a “ 0“ 8 03863 ° f  S3meoridencê shonlfl8 ^  forgotten the rule that hould not be pleaded. This contract



16does set out a certain definite agreement between the parties. When that contract was made as set 
forth in the pleadingst there teas a distinct change 
of position on the part of the plaintiff. He gave up his intention of leaving the employment of bis grandfather, and of taking up his abode in a west­ern state, where he expected to earn twice the sal-ary he was earning with his grandfather, in addi­tion to the hope of doing still better. Whether or not he could have done better, of course, is problematical, but he was a young man with hope and ambition, and no one realized better than he that the situation in his grandfather’s shop was such that with his uncle (the present executor) managing the grandfather’s business, and the un­cle’s own son also brought to the business, and with some antipathy existing between the uncle and the plaintiff, that there was no hope for the future if  he remained in his grandfather s ein ploy. He had before him the almost certain knowledge that with his grandfather’s death the best he might expect from his uncle, the defen dant in this case, would be employment as a jour neyman carpenter with no favors shown, an was a substantial contract and a real considera­tion moving from him, when he gave up ns 111 tended change of residence and all his am 1 o to stay with the grandfather to gratify the *  ceased’s whim and desire for his company companionship. It was a sufficient su s change of position as to justify the re êlP 0 consideration of $10,000 as set forth m e c plaint. We repeat, that all of these matters questions of evidence, not of pleading.The very fact that counsel did not take tage of his right under the Practice Ac , o



17made a motion to strike out the complaint be­cause of alleged uncertainty or to have demanded more certain pleadings, or a bill of particulars, as it was his right to have done, shows sufficiently that none knew better than he that the complaint did set forth a sufficient cause of action.It is an elementary priciple of law, that evidence should not be pleaded, and that contracts should only be pleaded to their legal effect. It is only necessary that:“ The declaration, complaint or petition must show a binding agreement between the parties.”  (9 Cyc. P . 712.)“ The plaintiff may if he chooses set out the contract in suit in haec verba, but this is not necessary, for it is sufficient to plead a contract according to its legal affect.”  (9 Cyc. P. 713.)“ In order to avoid prolixity, so much of the contract as is essential to the cause of action should be set forth and no more, and this also may be stated according to its legal effect. ”  (9 Cyc. P . 714).kven if the complaint were not sufficiently spe­cific, which for a moment we do not concede, yet, such defect was cured by the verdict, t is conceded by counsel for the defendant that egal contract was testified to by the plaintiff, contract which we contend in every way was h'1 (;on r̂acl: pleaded, thus showing theTh  ̂ nafure of the contention.e significant admission of counsel for defen- ¿n as to this, is found in his brief at page 16, and is as follows:



18“ It  must be admitted that the testimony as given at the trial by the plaintiff’s wit­ness, Frank Van Houten (if believed) es­tablished a contract more certain in its terms than that set forth in the complaint; in other words, that the complaint, if amended so as to correspond with the proofs put in by the witness, Frank Van Houten, would not be open to the criticisms for uncertainty above exploited.”Under this point, counsel also discussed the suf­ficiency of the contract in law, the weight of evi­dence, etc., all of which it seems should have more properly appeared under another point. The phase of discussion appears on the 20th page of the brief.A t the outset, defendant’s counsel criticises the failure of Charles Van Houten and Frank Van Houten, for not having joined their claims in one cause for action, notwithstanding that they had distinct contracts. It is a fact that counsel for plaintiff offered to try both cases together, but this was objected to by counsel for defendant. De­fendant’s counsel then naively contended:“ Had, therefore, one suit been brought instead of two suits, both Charles an Frank’s mouths would have been close as to any transaction with the testator.20 of appellant’s b rief)..He then proceeds to argue the legal effectif tH had been done. This of course i n v o l v e s ! ^  academic discussion, because counse i the two cases together in one complaint,



19ondly the discussion which follows on the botton of page 20, as to what would have happened I F  plaintiff had arranged his pleading to suit the de­fendant’s views should receive little consideration at the hands o'f the court, as we are dealing only with a separate and distinct contract between de- fedant and Charles Van Houten.Lest, however, his contention should have any weight with this court, we will call attention to the fact that the case cited in appellant’s brief, Lari-son v. Polhemus, 36 N. J .  Equity.? 506 is not at all in point. The case was cited by defendant’s coun­sel on his motion for non-suit. The Larison case was a case in which the father entered into a paT role agreement with his two sons, by which they were to take care of him and his farm, in which event he would give them the farm at his death. The court of course refused to permit the two sons to testify after their father’s death about this con­tact, for the simple reason as the court said that,
[ was only one contract the father on one side and 

the sons on the other.”rank Van Houten’s testimony at page 26, be­ginning at line 20, and on pages 27, 28 and 29, mes 1 to 25, shows how impossible it is from this es mony, to deduce joint contract with Frank and Charlie.n a long colloquy between Charles Van Houten, e plaintiff and his gradfather, which dealt sole- fi'Fimrif p arlie  s intention, it ended up with the
Will father saying’ “ Now > 1 wiU tel1 you what I  and ° W1̂  y0U> Charlie, “ if  you will stay here
yon fioonn nhat idea °f going West* 1 wiU Sive thenla’Vflp ^ age 29* lines 25-30). And whenhe fliA ^  Ûl[ned to his brother to ask him what aght of it, the grandfather said “ Never
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mind about Frank, now, this is up to yow.. You 
decide ''for yourself, i f  you don’t want to do it, 
why don’t do it .”  And Charlie said : “ Well, I  will 
accept, grandpop.. I  will do as you say.”  (P. 29, lines 40-45; P . 30, lines 1-5.)A ll through the testimony it appears beyond • question that the contract made with the plaintiff in this case, was a contract entirely independent ' from any arrangements that the deceased may have made with Frank Van Houten, and if the 
court in this connection will carefully read the 
brief of counsel for the appellant, it will note that 
there is not a single quotation of evidence to sup­
port the view that there was a joint contract,made 
with Charles and Frank Van Houten. There was no mention in the argument for non-suit, that it was a joint contract. There was no motion for di­rected verdict on the ground that it was a joint contract. There were no request to charge that the evidence showed that there was a joint con tract.We repeat, there could be no question, but that there was a distinct and separate contract between the deceased and the plaintiff in this case, and no a joint contract between the deceased on the o hand and the plaintiff and his brother on the oer.The argument advanced by counsel ‘for de en dant in discussing this part of the case is ^ that should have weight only in an appea o a ry, as it of course clearly deals with the weig , not the admissibility of the evidence. Forms » counsel says in his brief at page 23, .fectly plain in the case at bar that t e e was entirely at the mercy of these two youn, -----> f fKie statement is untrue.



21The evidence of both the plaintiff, Charles Van Houten, and his brother Krank Van Houten, could have been excluded and there would still appear evidence in support of the contract, thus, the tes­timony of Roy Ensor, which begins at page 38 of the state of case details the contract in full, as shown by a conversation between Mr. Ensor and Anthony B. Van Houten, deceased; the contract as substantially testified to by Frank Van Houten, is testified to by Mr. Ensor. (P. 39, lines U25.)LETTIE VA N  H O U T E N , who at the time of the making of the contract was the fiancee of Charles Van Houten, also had a conversation with the deceased, and to her he detailed the contract (P. 43, lines 15-25). She corroborates Charles Van Houten as to how the old man came to talk to her about this contract. She testifies as did Charles Van Houten, that Anthony B. Van IIou- ten, deceased, had sent for her in orde rto have her use her influence with Charles Van Houten, to change his mind with regard to going West. Also from the testimony of some of the witnesses for the defendant inferences may be drawn that a con­tract was made of some kind.THOMAS A. U P D E G R A F , a witness for the defendant, testified, that he had a conversation with the old Mr. Van Houten, part of which was e following: Q. “ And he said that he had to look a ter them ? A. “ J I q said he was doing for them 
rm  along, and he would have to do it ” —Q ..“ lie  
would have to do i f f ” —A .- “ Yes, s i r ”  (P 71 
hues 10-15.- RRY DOUGHERTY, another witness for 

that he had a conversation 
rank Van Houten in the presence of the n iff Charles Van Houten, immediately after



22the death of old Mr. Van Houten, in which the wit­ness said, that Frank Van Houten had said to him that their grandfather had promised to leave them $5,000. (P. 74, line 10, etc.). It  can be readily seen that the witness had $10,000 in mind as much as $5,000, as to the amount that was mentioned by Frank Van Houten.C H A R L E S  M. B E R D A N , for the defendant, testified to a conversation with the plaintiff im­mediately after the death of old Mr. Van Houten; that plaintiff had said to him that the will was not correct and did not read correctly, in that the amount left to him and Frank was too small. That on that occasion the plaintiff used the significant expression that he thought some of the figures had been dropped off the will That these re­marks of the plaintiff and his brother immediately after the death of old Mr. Van Houten are en­titled to some consideration, as it shows that at that time the contract, upon which this action is founded was then uppermost in their minds. How­ever, these questions are purely of fact, and can­not be dealt with under the exceptions raised and argued in this case.
T H E R E  W A S NO F A IL U R E  OF CONSID­E R A T IO N .Thi smay be regarded as perhaps a sub-division of point one. It is discussed generally by count'd for defendant in his point with the other question therein raised. Defendant contends that im much as the consideration of love and affection was executory that therefore it was n0t a ’ ' ficient consideration to support the contrac . -i



23the rule is, that love and affection will not sup­port an executory contract.Whether this is the law or not is immaterial Conceding for the moment that defendant’s con­tention is correct, there were still two considera­tions shown, besides love and affection, viz., th;,t(1) the plaintiff would not go West, and that(2) he would remain in the employ of Anthony B. Van Houten, deceased. There is perhaps no rule of law better established than that partial failure of a consideration will not defeat a con­tract. This thoroughly well settled principle of law has been followed a number of times in thi* State. The general rule is stated as follows:If  one of two considerations for a con tract is void, merely for insufficiency, and not for illegality, the other if  sufficient will support the contract.6 Ruling Case Law, Sec. 92.“ This is also true if  part of the consid­eration is void.”6 Ruling Case Law, Sec . 92.“ Or if there is a distinct failure of part 0f the consideration.”6 Ruling Case Law, Sec. 92.n°tes to the above, is cited the case ot Kmg vs. King, 63 Ohio, 363, 52 L . R. A . p. 157. e Syllabus in this case is as follows:• A  contract by which a person agrees to live with and take care of another dur- his life, and further agrees not to marry during such service, in considera- 10n of the agreement of the other that he



24will provide for her amply, sufficient to make her comfortable and well off is not necessarily an invalid contract. Although the promise not to marry is in itself a void promise, as against public policy, yet it is but an incident to the main engagement, which is 'for labor and care; and, if that service be fully performed, and the recip­ient fails to perform his engagement dur­ing life, the other may maintain an action against the estate on the contract.2. “ In such case the mischiefs likely to ensue to the public by permitting a recov­ery notwithstanding thO void stipulation would be less than those likely to follow a holding which would encourage the vio­lation of contracts and the repudiation of just obligations after full value had been received. ’ ’This general rule of law has been followed in this State in the following cases:Erie Railway Co., ads Union Locomotive and E x . Co., 35 N. J .  L . p. 240.Stewart vs. Lehigh Valley Railroad Co.,38 N. J .  Law p. 505.Frank vs. Freeholders Of Hudson Coun­ty, 39 N. J .  Law, p. 347.
Sied ler vs. Freeholders of Hudson o >39 N. J .  Law, p. 632.The case of King vs. King, (52 L. R- A.., P 157), was in many respects similar to the case a bar. The plaintiff brought an action to^ecov upon a contract, whereby he agreed to live wi



25the decedent, and take care of him during life and refrain from marriage in the meantime. That the consideration thereof was that a provision would be made in the decedent’s last will, etc. The court held that that part of the contract where the plaintiff agreed not to marry was void, but that part of the contract whereby the plain­tiff agreed to care for the decedent was valid, and that this valid consideration would support the whole consideration.Said Justice Spear in delivering the opinion of the Court:“ The consideration moving to the agree­ment on the part of Howland to make ample provision for his niece, was on its face twofold: One, the promise to perform the service agreed upon; the other not to marry during the continuance of such ser­vice. The first was a valid promise, and of itself sufficient to support the promise of the other party; the second was a void promise, not affording any consideration w atever. As given in text books and nu­merous decisions, the general rule is that,! 0Ge considerations for a promisee merely void, the other will support the promise, although if  one of two considera- 10ns k.e l a w f u l ,  the promise of the other P r y ig void; and yet this rule has many exceptions, as will be shown later on. That 18’ lf one two considerations is voidvar ^ y i ° r insufficiency and not for ille- > e other will support the contract. Widoe v. Webb, 20 Ohio St. 435, 5 Am. Uep. 664; Metcalf, Contr. 246; Ohittv,



26Contr. 988; 1 Parsons Contr. 456; Corn- stock Contr. 24; Pikard v. Cottels, Yelv. 56; Bliss v. Negus, 8 Mass. 51; Carleton v. Woods, 28 N. H . 290; Woodruff v. Hin- man, 11 V t. 592, 34 Am. Dec. 712; Kingv Sears, 2 Cromp. M. & R. 48; Erie Ry Co., v. Union Locomotive & Exp. Co., 35 N. J. Law, 240; Bradburne vs. Bradburne, 1 Cro. Eliz. 149. This distinction between a con­tract merely void and illegal contract would seem to be an important one. Courts as a general proposition, are open for the en­forcement of contracts; not for their de struction. So that, where parties have de­liberately entered into a contract valuable to them, and one has received the full ad­vantage of it, the general policy oif the law is to exact proper performance by him who has thus obtained the advantage; and some substantial defect should be shown before a court will refuse enforcement. (52 L . R . A ., p. 159).In the case of Erie Railway Co., ads. Union Locomotive and Express Co., the court held:“ Where a contract is for the doing of two or more things, which are entirely dis tinct, and one of them is prohibited by la-w> and the others are legal, such illegality o the one stipulation cannot be set up a bar to an action for a breach of one o e valid stipulations.”  35 N . J .  Law, P- See opinion by Beasley, Chief Justice.In Stewart vs. Lehigh Valley Bailroad Co, 38 N. J .  Law, p. 505, the Court of Errors and P



27peals approved of the principle laid down in the case of Erie Railroad Co., ads. Union Locomotive and Express Co.In the case of Frank vs. Board of Chosen Free­holders of Hudson County, Justice Reed in his opinion said:“ The poliey of the law is to save stat­utes and contracts where a part is tainted with illegality or unconstitutionality, and give force to all parts not involved with the vicious provisions. Where there are sever­al distinct stipulations in a contract, some of which are opposed to public policy and thereby illegal, the courts will enforce the legal stipulations. Erie Railway Co., v. Union Locomotive and Express Co., 6 Vr. 240.”The foregoing cases will be noted, deal with illegality and consideration, whereas, at most, the Part of the consideration complained of in this case was merely as to its insufficiency.Where the question is merely failure of part 0 the consideration for insufficiency, as distin- j?ls ed from an illegal or unlawful consideration, e general rule is laid down in Cyc. as follows:
ti When there is a failure of a part of a ^lawful consideration, the part which <fail-  ̂ ed is simply a nullity and imparts no ‘ ‘taint to the residue. In such a case as un° particular amount of consideration is Required, the promise may be enforced. << n ° ^ er words, if  there is a substantial ^consideration left, it will be sufficient to sustain the contract.”  (9 Cyc. 370).



28In support of this, numerous cases are cited, amongst which is the case of Allen v. Bank of the United States, 20 N. J .  L ., page 620.There the court held: (Syl. 2).“ A  partial failure of consideration is no “ defense at law, to an action on a note or “ check, where the amount to be deducted on account of such failure is unliquidated.”The court in its opinion said:“ Again, the counsel for the plaintiff in 
11 error, insisted that the bank could not in “ law recover, because the evidence show- “ ed a failure of consideration; upon the “ supposition that the declarations of Mr. “ Colt on the day of the sale amounted to “ an agreement, that the gangway was to “ go with the lots, and as a consequence of “ the sale of it to a third person, the lots “ are less valuable. Under this view of the “ case, there is not a total but a partial “ failure of consideration. Now it is well 
“ settled that the partial failure of consid- 
“  eration is not a good defense at law, v 
“ the amount to he deducted on that account 
“ he unliquidated.”

Greenleaf v. Cook, 2nd Wheaton Rep•11 Johnson Rep  50; and cases cited in notes
to Chitty on B ills , 88-89.Other cases in point:“ To defeat a contract for failure of con­sideration the failure must be entire 
Johnston v. Smith, 86 N. C. 498.“ I f  one or more of several consi era tions are insufficient, but not illega, an



29the remainder are good and sufficient, the good will render the promise valid.’ ’ Wes­
leyan Seminary v. Fisher, 4 Mich. 515.“ That a license to use a void patent was one of the considerations for A ’s obligation under a contract does not render the con­tract void, there being other considerations upon which it can be upheld,”  Washburn 
& Moen. Mfg. Co., v. Wilson, 48 N . Y . Su­
per, ct, (16 Jones & S .)  159.“ In an action on a contract, recovery cannot be defeated by showing a partial failure of consideration.”  Evans v. W il­
liamson, 79 N. C. 86.

POINT II.

The Court properly admitted testimony snowing the relationship of natural affection between the parties.The particular questions objected to appear in e W ant’s brief at pages 25 to 28.. ^ moment ’s consideration of the character of e case must make it readily appear that the ad- mission of this evidence was perfectly proper.ar es Van Houten, the plaintiff, with his broth- b were the only children of a deceased son, and  ̂ y c ild by a first marriage. In consequence, e grandfather had a particular strong affection e Plailltiff- I f  the question of relationship parf Ura!  *°Ve and affection existing between the ion . ®xehange of visits and the compan- eliininP+ T f b e t w e e n  parties were to be a e iom all consideration in the case, still



30such a contract as set out could be made, as a matter of law, but surely the jury, composed of common sensed, matter-of-fact men, would won­der why a contract should be made for the pay­ment of a sum as large as $10,000, where the con­sideration for it would be merely that the prom­isee would remain near the promissor, giving up a change of domicile, and remaining in the em­ploy of the promissor as a journeyman carpenter The evidence thus introduced, of love and af­fection and of the relationship and companion­ship of the parties was not offered as in itself consideration for the contract, but as dealing wit! the probability as to whether or not such a con­tract had been made. No one realized more than counsel for the defendant, that such surrounding circumstances should be thrown upon the back­ground of this contract, so that the jury would know whether or not such a contract had probably been made. That counsel for the defendant thus recognized at the outset, the reasonableness o the admission of this class of evidence appears in his statement, in opening his case to the jury, when he said that he would proVe the impro bilitv of the contract having been entered into, (P. 18, L . 22-30), and from the further fact that 
nearly all the evidence for the defense is made up 
of the same class of evidence, in attempting 
show a condition in the testator’s mind from '  ̂
various surrounding circumstances that 
contract would not likely have been made I f  there was any error made, it was J  trial judge, in admitting this negative tes im of the defendant.



31“  Where a claim for service is made against an estate, and the claimant proves that the intestate has made declarations tending to show that he expected to pay for the services, the defense cannot be allowed to show that he had made declarations of a different character.”  Van Fleet v. Van Vleet, 14 N. W. 671, 50 Mich. 1.Am. Digest Vol. 8, P . 271. (Dec. Ed.)“ The declarations of a person since de­ceased cannot be made evidence on behalf of his representatives any more than on his own behalf while living for the purpose of showing the terms of a parol contract made by him for the conveyance of lands, and which is sought to be enforced against such representatives.”  Wilson v. Wilson, 6 Mich. 19. Am. Digest Vol. 8, P . 271. (Dec. E d).fbe defendant was properly protected in his charge as well as in the rulings of the court. The court in its charge to the jury distinctly stated e contract to the jury to the effect that its terms were: •That if the young man would continue to work there, refrain from going out West, and remain until he, Anthony B. Van Hou- ten, died, he would give him $10,000. This gentlemen, is a suit upon contract, and can only be dealt with in that way. It is pure- y a question as to whether there was a contract made, and whether both parties carried out the contract or not.”  (P 89, L . 1-20).



32The court as requested distinctly charged that the natural love and affection between the parties was not a ¿sufficient consideration for an execu­tory contract of the character stated in the com plaint, nor for any part thereof. (Bequest 3, P. 93, L . 10-20).This evidence was justified upon the following principle: the fact in issue was whether or not the contract was made. The fact, relevant to the fact in issue, was the previous relationship of the parties and the surrounding circumstances. We again repeat that it was only in the latter sense that the evidence of the relationship of the parties was presented to the jury.We quote the following from McKelvey on Evi­dence, Section 98:“ Logical relevancy is the first essential to the admissibility of all evidence. Only that which is logically relevant is admis­sible. 1 ’ f“ Stephen defines the word ‘relevant as meaning ‘ that any two facts to which it is applied are so related to each other that, according to the common course of even s, one, either taken by itself or in connection 

with other facts, proves or renderŝ  pro - 
ably the past, present, or future existenceor non-existence of the ether. ev 
Dig. E v . A rt. 1.ounsel proposes to cite authorities, which Leasure illu strais this general raie, a the case of Riggs vs. Powell, citéeUn 1 - page 1186 (note 72), 142 Hl, 453, 3*



33“ Where the issue is whether a note for­merly belonging to intestate, and found after his death in possession of his widow, had been by him endorsed to Her, evidence as to his declarations in regard to his in­tention to provide for her is competent.’ ’The court in its opinion said on this point:“ It is also objected that it was error to permit this and other witnesses to testify to the declarations of deceased, as to his intentions in reference to providing for the appellee. This proof was competent, as di­rectly tending to show that such a gift as here claimed might probably have been made; that it was perfectly consistent with his avowed purpose and feelings. How far it should go in connection with other evidence was for the court, but we think it was plainly relevant. ’ ’The rule of evidence is discussed in 16 Cyc. Pages 1180 to 1184, subject, “ Evidence.”  We quote from this work:Statements by a person may constitute relevant evidence as to the condition of the declarant’s mind. A s direct evidence of the fact asserted such declarations are in­competent.”he note to this quotation is as follows:“ (22) re Mullin, 110 Cal. 252, 42 Pac. 045; Mooney y. Olsen, 22 Kan. 69; Shailer umstead, 99 Mass. 112; Sargent v. Bur-



34ton, 74 V t. 24, 52 Atl. 72. “ A  man’s words show his mental condition. It is common to prove insanity by the party’s sayings as well as by his acts. One’s likes and dis­likes, fears and friendships, hopes and in­tentions, are shown by his utterances; so that it is generally true that, whenever a party’s state of mind is a subject of in­quiry, his declarations are admissible as evidence thereof. In  other words, a declar ation which is sought as mere evidence of an external fact, and whose force depends upon its credit for truth, is always mere hearsay if not made upon oath; but a dec­laration which is sought as evidence of wbat the declarant thought or felt or of his men­tal capacity, is of the best kind of evi­dence.”  Mooney v. Olsen, 22 Kan. 69, 77, per Brewer, J .  See also Thorn v. Cosand, 166 Ind. 566, 67 N. E . 256.”16 Cyc. page 1180.‘ ‘ Friendship. Declarations of a person are competent to show the friendly nature of his feelings.”16 Cyc. page 1183.“ Declarations may precede, accompany or follow the occurrence of the prmcipa act.”16 Cyc . page 1183.



35
Conclusion.It is respectfully submitted that there was no error in the rulings of the Trial Judge, and that the verdict of the jury, in which substantial jus­tice was done both parties should in all respects be affirmed. Respectfully submitted,

W a r d  &  M c G i n n i s ,

Of Counsel with Plaintiff-Respondent.March Term. 1916.
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2

Judgm en t Record.IN  TH E P A S S A IC  CO U N TY C IR CU IT  COURT.
C h a r l e s  V a n  H o u t e n ,Plaintiff,

10 vs.

E d m u n d  or A d m u n d  V a n  
H o u t e n , Executor of the Es­tate of Anthony B. Van Houten, deceased, Defendant.
Edmund or Admund Van Houten, executor of the estate of Anthony B. Van Houten, deceased, the de- ^  fendant in this .cause, was summoned to answer unto Charles Van Houten, the plaintiff therein, in an action at law upon the following complaint:

Com plaint.The plaintiff, Charles Van Houten, by Ward & McGinnis, his attorneys, complains of the defend­ant as follows:30 1. That the plaintiff is a resident of the City ofPaterson, County of Passaic and State of New Jersey.2. That the said Anthony B. Van Houten, now deceased, died on the 25th day of August, 19 , leaving a last will and testament, wherein e ap pointed Admund Van Houten as his execu oi, which said will was duly probated by the Surroga of the County of Passaic ; that said executor is 40 resident of the City of Paterson, County o assa * aforesaid.



Judgment Record.3. That the plaintiff avers that he was a nephew of the said Anthony B. Van Houten, now deceased, and on or about the 28th day of December, 1910, was in the employ of the said Anthony B. Van Houten, now deceased. Being so employed and about to leave said employment and go to a western State, the said Anthony B . Van Houten, on the day and year aforesaid, entered into a contract with the plaintiff, whereby, in consideration of the said plaintiff not going to a western State to live, and in consideration of remaining in the employ of the said Anthony B. Van Houten, now deceased, and in consideration of the natural affection between the parties agreed in addition to. paying the plain­tiff a salary for his work as theretofore, would, at his death, leave to the plaintiff by bequest, in his last Will and Testament, the sum of $10,000. There­upon plaintiff, Charles Van Houten, accepted the terms of the said contract and fully performed the same on his part.1. Plaintiff avers that notwithstanding said con­tract and agreement, the said Anthony B . Van Houten died on the 25th day of August, 1914, leav­ing a last W ill and Testament, and failed and neglected to make any provisions whereby the said sum of $10,000 should be bequested to the said plaintiff, nor did he make any other provision in ins lifetime, nor in his w ill, whereby the said Charles Van Houten was to receive the sum of 
$10,000.By reason of the foregoing premises, the plaintiff ciann the sum of $10,000 for damages, with in- erest from the 25th day of August, 1914, the date 0 the death of the said Anthony B. Van Houten,
deceased. w a r d  & McG i n n i s ,Attorneys of Plaintiff.
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4
Judgment Record.

A n sw er.The defendant answered as follows:Defendant, Edmund Van Houten (who resides at 231 Hamilton Avenue, Paterson, New Jersey), 10 executor of the estate of Anthony B. Van Houten, deceased, who has been sued in this action by the name of Admund Van Houten, executor, etc., an­swering, says:
F i r s t  D e f e n s e .1. He admits the first paragraph of the com­plaint.2. He admits the second paragraph, saving that 20 he avers that his Christian name is Edmund and notAdmund, as therein alleged.3. He avers that the plaintiff was the grandson and not the nephew of the said Anthony B. Van Houten, as alleged in the third paragraph of the complaint. He further avers that on and prior to the 28th day of December, 1910, and from thence up to the time of the death of the said Anthony B . Van Houten, and for several months thereafter, the30 plaintiff was in the employ (under wages computed by the hour) not of the said Anthony B. Van Houten personally, as alleged in the said complaint, but of a firm trading under the style and name of A . B. Van Houten & Son, composed of the said Anthony B. Van Houten and the defendant, the lat­ter in his individual capacity.As to the plaintiff’s intentions on or about De­cember 28, 1910, or at any other time or times to leave the employment of the said Anthony B. Van 40 Houten, or the said A . B. Van Houten & Son, or to go to a western State to live, the defendant has not



5
Judgment Record.

any knowledge or information thereof sufficient to form a belief, but the defendant denies that the said Anthony B. Van Houten made the contract alleged 
in the said third paragraph of the complaint, or 
any contract whatsoever with the plaintiff to be­queath any sum of money whatsoever to the plain- 
tiff at the time stated in said paragraph of said com­
plaint, or at any other time or times.f. Reiterating his denial of the existence of said 
alleged contract in the third and fourth paragraphs 
of the complaint mentioned, the defendant admits 
the death of said Anthony B. Van Houten, as in 
said fourth paragraph is alleged, and that he left 
a last W ill and Testament, and avers that thereby 
the said Anthony B. Van Houten voluntarily, and 
not in performance or part performance of any con­
tract whatsoever, bequeathed to the plaintiff the 
sum of $500 and nothing further payable after the 
death or remarriage of his widow who survived him.

S e c o n d  D e f e n s e .1. The defendant will object that the complaint discloses no cause of action. It fails to show any sufficient consideration for the alleged agreement. 30
T h i r d  D e f e n s e .af. ' T.here was not> in fact, any sufficient consider- on or said alleged agreement.C. F R A N K  K IR E K E R , Attorney for Defendant.



Judgment Record.

Amended Com plaint.The plaintiff amended his complaint as follows:The plaintiff, Charles Van Houten, by Ward & McGinnis, his attorneys, complains of the defend­ió  ant as follows:1. That the plaintiff is a resident of the City of Paterson, County of Passaic and State of New Jersey.2. That the said Anthony B. Van Houten, now deceased, died on the 25th day of August, 1914, leaving a last W ill and Testament, wherein he ap­pointed Edmund Van Houten as his executor, which said will was duly probated by the Surro-20 gate of the County of Passaic; that said executor is a resident of the City of Paterson, County of Passaic, aforesaid.3. That the plaintiff avers that he was a grand­son of the said Anthony B. Van Houten, now de­ceased, and on or about the 28th day of December, 1909, was in the employ of the said Anthony B. Van Houten, now deceased. Being so employed and about to leave said employment and go to a western30 State, the said Anthony B. Van Houten, on the day and year aforesaid, entered into a contract with the plaintiff, whereby, in consideration of the said plaintiff not going to a western State to live, and in consideration of remaining in the employ of the said Anthony B. Van Houten, now deceased, and in consideration of the natural affection between the parties agreed in addition to paying the plain­tiff a salary for his work as theretofore, would, at his death, leave to the plaintiff by bequest, in his 40 last W ill and Testament, the sum of f 10,000. Thereupon plaintiff, Charles Van Houten, accepted



7
Judgment Record.the terms of the said contract and fully performed the same on his part.4. Plaintiff avers that notwithstanding said con­tract and agreement, the said Anthony B . Van Houten died on the 25th day of August, 1914, leav­ing a last W ill and Testament, and failed and neglected to make any provision whereby the said sum of $10,000 should be bequested to the said plaintiff, nor did he make any other provision in his lifétime, nor in his w ill, whereby the said Charles Van Houten was to receive the sum of 

$ 10,000.By reason of the foregoing premises, the plain­tiff will claim the sum of $10,000 for damages, with interest from the 25th day of August, 1914, the date of the death of the said Anthony B. Van Houten, deceased. w a r d  & McG i n n i s ,Attorneys of Plaintiff.
Judgm ent.This action was tried before Judge G e o r g e  S. 

S i l z e r , with a jury, in the presence of the counsel of the respective parties, at the Passaic County Cir­cuit Court, on December 9th, 10th and 13th, A . D. 1915.The cause having been heard and submitted to the jury, they returned their verdict as follows: Ten thousand and ninety-one dollars and thirty cents ($10,091.30), in favor of the plaintiff.
W h e r e u p o n  it is adjudged that the plaintiff, Charles Van Houten, recover of the defendant, Ed­mund or Admund Van Houten, executor of the es-
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8

Judgment Record.tate of Anthony B . Van Houten, deceased, th e  sum  of Ten thousand and ninety-one dollars a n d  th ir ty  cents ($10,091.30), and his costs, which are ta xed  at the sum ofJudgment entered and signed December 17th, 10 A . D. 1915, at 11.10 A . M.

I ,  J o h n  J .  S l a t e r , Clerk of said County, a n d  Clerk of the county courts thereof, d o  hereby 
c e r t i f y  that the foregoing is a transcript o f  th e  judgment record in re Charles Van Houten, p la in ­tiff, vs. Edmund or Admund Van Houten, e x e c u ­tor of the estate of Anthony B. Van Houten, de­ceased, defendant, as the same is taken fr o m  a n d  compared with the original entry thereof in B o o k  “Y ” of Circuit Court Judgments for said County, qq on pages 130, &c., now remaining of record in my office.

I n  t e s t i m o n y  w h e r e o f , I  have h e re u n to  set my hand and affixed the se a l o f  the said courts and County, at P a te r ­son, this twenty-ninth day of D e c e m ­ber, A .  D .  nineteen hundred and  fifteen.

JN O . J .  SLATER, 
C le r k .

Certificate

20

JN O . J .  SLATER, 
C le r k .40
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T estim ony.P A SSA IC  CO U N TY C IR C U IT  COURT.

C h a r l e s  V a n  H o u t e n ,Plaintiff, I
I Before:

vs. I Hon. G eorge
/ S. SlLZER, J . ,

A d m u n d  V a n  H o u t e n , Execu- l and a jury,tor, etc., IDefendant.
Paterson, N. J . ,  December 10th, 1915. 

A p p e a r a n c e s  :

M e ssrs. W a r d  &  M c G i n n i s ,  for the Plaintiff.
C . F r a n k  K i r e k e r , E s q . ; J o h n  B .  H u m p h r e y s , 

E s q . ,  for the Defendant.(A jury being duly impaneled and found satisfactory, they were sworn.)(Mr. Ward opens for the plaintiff.)Mr. Humphreys opens for the defendant.)
C h a r l e s  V a n  H o u t e n , t h e  p l a i n t i f f ,  s w o r n  a s  a  

w itn e ss  o n  h i s  o w n  b e h a l f ,  t e s t i f ie s  a s  f o l l o w s :

Direct examination by Mr. Ward.Q. How old are you? A . Twenty-nine years old. Q. When were you twenty-nine years old? A. December 1th last.Q. How long have you lived in Paterson? A. Until the present time.Q> From the time of your birth? A . Yes, sir.Q. What relationship, in his lifetime, did An-
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10

Charles Van Houten—Plaintiff—Direct.thony B. Van Houten bear to you? A. He was my grandfather.Q. W hat was your father’s name? A. Martin Van Houten.Q. Do you know how many children Anthony Van Houten had by his first wife? A. I believe two.Q. And your father was the only one to live to reach the age of maturity, was he not? A. Yes, sir.Q. The other child died when he was young? A. Yes, sir.Q. How old were you when your father died? A. I  was four years old.Q. How much older than you is your brother? A. He is two years older.Q. Whereabouts did you live at the time your20 father died? A . I  believe on Belmont Avenue.Q. W hat is the earliest recollection that you have of your grandfather? About what age? A. Well, perhaps, six years of age.Q. Where were you living at that time? A. I be­lieve on Jackson Street.Q. Your mother supported the family? A. Yes, sir.Q. Do you know whether *your grandfather as­sisted you in any respect? A . Always.2Q Q. But your mother worked, I believe, in the m ill? A . Yes, sir.Q. From the time that you first recollect your grandfather up to the time when you first went to work was about how many years? A . Just give me that again.Q. How old were you when you went to work? A . Nine years old.Q. Whereabouts did you go to work then? A. I believe in a silk m ill on Railroad Avenue.40 The Court: How is this important?Mr. W ard: Love and affection, sir. That



Charles Van Honten—Plaintiff—Direct.is one of the considerations set up in the con­tract.Q. During this time, from your earliest recollec­tion, up to the time when you went to work, do you know whether or not your grandfather, Anthony B. Van Houten, visited your home? A . He did.Q. And at Christmas time would he ever come to' you there? A . Yes, sir.Mr. Humphreys: I  think that is objection­able, coming too close to transactions with the grandfather, his testifying as to visits, etc. I  don’t think it is material either.The Court: It  does not seem so to me, Mr. Ward.Mr. W ard: This is not the contract it­self.The Court: No. But it is a transaction with the deceased.Mr. Humphreys: The statute says “any transaction.”The Court : The statute says that he can­not testify to any transaction had with the deceased.Mr. Humphreys : And also if the transac­tion should be with a third party, still it would be excluded. The plaintiff cannot tes­tify to any transaction with his grandfather himself, or by anybody else with the grand­father.The Court : W hat do you sav to that, Mr Ward? v ’Mr. Ward : I  will strike that whole testi­mony out.The Court: Then that an academic proposition at present.



12

Charles Van Honten—Plaintiff—Direct.
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Q. Were you ever employed by your grandfather? A . Yes, sir.Q. How old were you at that time? A. About sixteen years old.Q. How long did you continue to work on that job? A . Why, two years, and then a balance of six years, about eight over all.Q. When did you go back to work? A. Alto­gether?Q. You worked two years, you say? A. Yes, sir. Q. Then you stopped; for how long a period? A. Perhaps for three years, and then I  went back.Q. Then you went back, and you continued to work until when? A . U ntil after his death.Q. Were you working there in December, 1909? A . Yes, sir.Q. And you continued to work there until after his death? A . Yes, sir.Q. When did your grandfather die ? A. The 25th of August, 1914.Q. When did your mother die? A. The 2nd of Ju ly , 1914.Q. In December, 1909, did you have any plan with reference to going West? A. Yes, sir.Q. When was that, about? A . Why, about two weeks before Christmas.Q. Had you any friends or relatives in the West? A . Yes, sir.Q. Who were they? A . My wife’s brother-in- law.Q. W hat was his name? A. Mr. Greer.Q. Where was he? A. In Dillingham at thattime.Q. Dillingham where? A . In Washington.Q. You did not go West, however? A . No, sir. Q. From December 28th, 1909, up to the time your grandfather died, did you ever go West? A. No, sir.40
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Charles Van Honten—Plaintiff—Direct—Cross.Q. From December 28th, or about that time, 1909, to the time of your grandfather’s death, did 
you or not continue in the employment that you had 
prior to that time? A . I continued there.Mr. W ard: O f course, it is admitted that the plaintiff did not receive the $10,000? I don’t think there is any question on that, but I will ask it.Q. Did you ever receive $10,000 from your grand­father? A. No, sir.
Cross-examination by Mr. Kireker.Q. You continued, you say, in the employ of your giandfather, or A . B. Van Houten & Son, from De­
cember, 1909, until the time of his death? A . Yes, 
sir.Q. Do you remember being in partnership with 
your brother under the name of Van Houten Brothers? A. No, sir.Q. You do not? A. No, sir.Q. Do you remember having an advertisement put in the Paterson News? A . Not myself, no, sir.Q- I might read it to you and it might refresh 
>our mind a little bit: “A ll kinds of screens made o order, also porch enclosures. Leave order at an Houten Brothers, care of someone at 54 Lafayette Street, Paterson, New Jersey.” Does thatrefresh your mind at a ll?  A. In  regard to that ad.,
yes. ’Q. Weren’t you one of the Van Houten Brothers? 

No d°ubt about that, I  was.Q- You and your brother Frank? A. Yes, sir.Q- Then you were in business with him? A . No,
sip , 'Q What was the significance of this advertise-
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Charles Van Honten—Plaintiff—Cross.ment? A . Why, I was just out and had a little time I was laid off, and we done a little jobbing; it might have been a joke that somebody put in ; it was not put in by me.Q. You think it was a news item and not an ad- vertisement? A . It positively was in the News.Q. I  say, did you consider it was an advertise­ment or a news item? A . It was some joke; it was more of a joke than anything; we did not continue.Q. Do you remember buying any stuff from A. B. Van Houten & Son under the name of Van Houten Brothers? A . Myself? No, sir.Q. Do you know of anything being bought there for the firm in 1913? A . I cannot recollect that.Q. Do you recollect going down to A. B. Van 2q Houten’s office and seeing Mr. Vreeland? A. I have seen him many a time.Q. And asking him to figure for you upon the cost of enclosing a porch? A . No, sir.Mr. W ard: This evidence I object to. I don’t see that it is relevant ; even if these young men did take such work when they were laid off from time to time.The Court: I understand that a portion of the direct examination was intended to 30 show that he had been in the employ of A. B.Van Houten for a certain length of time, and this is cross-examination upon that point.Mr. W ard: No, I don’t think it is, because if they took outside jobs, it makes absolutely no difference in this case, so long as they con­tinued in the employ that they had at the time in the manner in which it was before.The Court: I will permit it.Mr. W ard: I won’t press the objection.40 ,Q. You say you never went down there to t eoffice during the time along in 1913 and asked M#
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Charles Van Honten—Plaintiff—Gross—Itedirect.Vreeland to figure for you upon some work that was in prospect for Van Houten Brothers? A. Positively not, no, sir.
Redirect examination by Mr. Ward.Q. After December 28th, 1909, did you continue in your employment as you had before that time? A. Exactly.Q. And during this period of employment, after December 28th, 1909, were there ever any times when you were laid off? A . Yes, sir.Q. Was that in the regular course of the work as it had been theretofore or not? A . Yes, sir.Q. Was there anything unusual about that? A. No. We looked for it.Q. Before that time when you had been laid off in former years if you could earn any extra money, had you done it? A . Yes, sir.Q. At odd jobs? A . Yes, sir; I was advised by my uncle to do so.Q. By the defendant in this case? A . Yes, sir.Q- That had been your method of work before? A. Yes, sir.Q. And after th a t. had you also done the same thing? A. Yes, sir.Q. If you were laid off a few days here and there, you tried to make money, didn’t you? A . I f  we could get it, yes, sir.Q. On any of those occasions did you actuallywork on any of your grandfather’s houses? A . Yes, sir.Q. He owned property, I believe, aside from the works? A. Yes, sir.Q- I believe you are married now, are you not? A. Yes, sir.Q- In 1909 were you engaged to be married or n»t? A. Yes, sir.
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Charles Van H outen—P I’ff—Redirect—Recross. 
Frank Van Honten—For Plaintiff—Direct.Q. To whom? A . To Lydia Gorman.Q. Is she your present wife? A . Yes, sir.Q. What relationship, if any, did Mr. Greer bear to her? A . A  brother-in-law.Q. Mr. Greer is here in Court ? A. Yes, sir.

Recross-examination by Mr. Kireker.Q. What do you mean by saying you worked on your grandfather’s houses? Do you mean during the time you had no employment, and you were laid off, and you went up there voluntarily and worked upon those houses? A . No, sir; I do not. We were laid off; there did not seem to be anything to do, according to my uncle’s story or statement, and we would come in some way in contact with my grand­father, not knowing if he was in the office, on the street, and the old question would arise, “What is the matter with you?” “W ell, Grandfather, things don’t seem to look very bright for all of us any longer.” “W ell, you can come up to my house and do this and that.” The exact houses or the exact words I  cannot recall, but I remember that.Q. Were you paid for this work you did on your grandfather’s houses that you now refer to? A. Yes, sir.
F rank Y an H outen, sworn as a witness on be­half of the plaintiff, testifies as follows:

Direct examination by Mr. Ward.Q. How old are you? A . I am about thirty years of age.Q. You are a brother of the last witness? A. I  am.
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Frank Van Honten—For Plaintiff—Direct.Q. And a grandson of Anthony B. Van Houten? A. I am.Q. Or you were a grandson of his in his lifetime? A. I was.Q. What was your father’s name? A . Martin Van Houten.Q. Do you know whether or not he was the only son of your grandfather by his first marriage? A. He was.Q. The only child to reach the age of maturity, was he not? A . He was.Q. How old were you when your father, Martin Van Houten, died? A . About eight years old. About seven years old.Q. Do you remember the event? Do you remem­ber it well, or don’t you ? A . I havfe a faint recollec­tion.Q. Do you remember your grandfather at that time? A. I have a recollection of him, yes.Q. From that time on did he ever visit your home where you and your mother and brother were living? A. He did.Q. How often about, in your opinion, would he visit your home? A . Several times a year.Q. Did he ever display any affection towards your brother? A . He did.Q. W ill you just tell the Court and jury any oc­casion you now recall, or as many occasions as you ice all, when he displayed affection towards your brother and you? A . I recall when we met him in the yard and he put his arm around our shoulders.Q- When was this? After you had gone to work ior him? A. Yes, sir.Q. From the start I  mean. Around Christmas time have you any recollection of what he would do, his attitude towards you and towards your rother? A . He would be very friendly and would
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F r a n k  V a n  H o u t e n ^ —F o r  P l a i n t i f f — D ir e c t .be very glad to see us, and asked whether we were warm and comfortable, and asked mother and gave her money.Mr. Humphreys: I  don’t want to object unnecessarily, but it does seem to me that the question to determine here is whether the contract was made, and to go into any lengthy discussions of actions during numer­ous years, during which Anthony B. Van Houten manifested affection for these young men, is, to my mind, irrelevant. The con­tract is the thing. Was the contract made? Natural affection is no consideration for an executory contract, and to prove natural af- 2q fection does not help Mr. Ward any. Itseems to me the question is whether the con­tract was made.Mr. W ard: I f  the Court please, counsel for the defendant, in his opening, stated that he would prove the improbability of the con­tract being entered into. Now, the consider­ation set up in the complaint is for these things: To refrain from going West; con­tinuing in his employment as they had 20 worked theretofore, and natural love andaffection.The Court: Is  that consideration set out?Mr. W ard: Yes, sir.Mr. Humphreys: Let me see in regard to that. Perhaps I  am anticipating matters. I think we are entitled to have these matters clearly stated. In the first place, the con­tract is altogether too uncertain; the alleged contract is altogether too uncertain and in­definite in its terms and in the statement of its consideration to be a subject for redress in a court of law or in a court of equity. In
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Frank Van Houten—For Plaintiff—Direct.the case of Vreeland v. Vreeland, it was held that in a contract of this kind, where one of the party’s mouth was closed by death, it must be absolutely certain and definite in its terms and in the expression of its considera­tion. And this is not a case in which any amendment should be allowed, because the making of this contract or the not making of it is a matter certainly within the knowledge of these young men. Anthony B . Van Houten’s mouth is closed to answer it, and the plaintiff should not be permitted to ex­periment with the statement of his contract.He is bound by the statement that he made when he made his complaint. He has stated that the consideration was not to go West, to live and remain in his employment, and also a third consideration, natural affection.It does not show how much of the promise was referable to natural affection and how much was referable to the other considera­tions. And natural affection, of course, it is elementary, cannot be a consideration for an executory contract. And, inasmuch as he has not given us any method of distinguish­ing how much of the consideration is refer­able to the natural affection, I  submit he cannot succeed upon the contract as stated in his complaint.The Court: Do you make that as a formal motion?Mr. Humphreys: I  make that as a formal motion to dismiss the complaint.Motion denied. Defendant excepts.The Court: I  will admit the testimony s owing the relationship between the parties. ^
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Frank Van Honten—For Plaintiff—Direct.Q. W ill yon just tell the Court and jury what you really saw, if anything, of the manner in which your grandfather treated your brother in those early days? A . He used to come in and greet us and put his arms about us and ask mother if we were warm and comfortable, and said he did not want us to want for anything while he lived, and he made a general fuss over us and showed every affection that he could show.Q. How old were you when you went to work? A . I  was about eleven years old.Q. How long did you continue in your employ­ment before you went to work for your grand­father? A . Why, as near as I can remember, I was employed for a year or a year and a half, something like that.Q. How old were you when you went to work for your grandfather? A . About fourteen years old, as near as i  can remember.Q. Did you go to work for your grandfather ? A. My grandfather always asked my mother why she did not send us down to the shop; he would like to have us there.Q. After you went to work for your grandfather, how long was it before your brother Charles went to work for him? A . W ell, some time after.Q. About how long, do you know? A. I could not say.Q. Was it fifty years or twenty-five years or ten years or five years or one year? A . W ell, about six or seven years, I think; something like that. I can­not recall.Q. During that time, up to the time your brothei went to work for your grandfather, did your grand­father or not continue to visit your house? A. Hea. fQ. Had you ever seen him during that perio o40
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Frank Van Houten—For Plaintiff—Direct.time show any affection towards your brother? A.I did.Q. In what respect? A . He used to meet us in the yard and put his arms around us.Q. This was before your brother went to work?A. Well, he greeted him and told him he thought a ^  good deal of him; said that he was a Van Houten and he would take care of the boy when he died, and showed every display of affection.Q. After your brother went to work, after Charles went to work for your grandfather, An­thony B. Van Houten, will you just tell us whether or not you were ever present when your grandfather showed any affection towards your brother, either at your home or at the shop? A . Why, I know on many occasions he would meet us in the yard and ask us how things were going home, whether we were wanting for anything; he would tell us dad was here before him and he wanted him here also, and he would say a good many things that I  could not remember all.Q. When he said that you were a Van Houten, or, at least, that your brother was a Van Houten, do you remember what he said about that? A .Why, he used to make a remark about a V  on my brother’s forehead.Q. Did you ever accompany your brother, or were you ever present, when your brother visited your grandfather? A . I was.Q. Where was your grandfather, Anthony B.Van Houten, living during this period of time? A.At No. 89 Hamilton Avenue.Q- Was he living there at the time he died? A.No, sir; he died in Oakland.Q- Was No. 89 Hamilton Avenue always his place of residence up to the time of his death? A . sir; it was. 40



Frank Van Honten—For Plaintiff—Direct.Q. Excepting in the summer vacations? A. Yes, sir.Q. How often were you present with your brother visiting your grandfather at his home? A. I was with him there often.Q. Where would your grandfather usually re­ceive your brother? A . W ell, usually in the sitting room.Q. Ju st tell the Court and jury how he would greet you and how he would act to your brother on those occasions? A. Why, he would ask him how he was getting along and whether he was glad that he had come back with him, and hoped that he would not think about going in anything else; that he had helped him all he could in his business and he was sorry it had not paid, but, he says, “I feel that you have done all that you could.”Q. Did he ever put his hand on your brother’s head or anything of that kind? A. He often put his hand on either of our shoulders; he often done that.Q. A t the time your brother entered the employ of your ’grandfather, where was the business? A. Do you mean my brother’s business?Q. Where was your grandfather’s business? A. It was on Paterson Street.Q. W hat character of business was it? A. Car­penter and building.Q. What was the character of your brother’s em­ployment there? A . Why, carpenter.Q. From the time he entered that business, he continued, I believe, for about two years or three years, first? A . Yes, sir,Q. Were you ever present when he was paid? A. Why, I  was.Q. Did he receive anything but the regular com­pensation? A . Nothing other than that, not that I know of; I never knew him to receive anything.
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Frank Van Houten—For Plaintiff—Direct.Q. After about two years, your brother ceased his employment there, or gave up his employment there, do you know what business your brother was in then? A. He was in the confectionery business.Q. Do you know how long that business con­tinued? A . Why, as far as I know, about a year and a half, I think. iUQ. During that year and a half, do you know of your own knowledge, whether your grandfather ever went to your brother’s place of business, ever visited him there? A . I do.Q. Did your grandfather ever say anything to you with reference to the way he felt towards your brother? A. Why, he often did.Q. Tell us what he said. A . Why, he would men­tion the fact that Charley had tried hard. He says, 2o “That boy has done his level best to make that busi­ness pay. I feel heartily sorry for him.” He says,“I  don’t regret anything that I have ever done for him.” He says, “ I know he is slaving there day and night and done all he can.” And he said many things there that I  cannot just recall. It was prob­ably about the business over there, and he told me that he hoped that as soon as it did not go good he would be back with him where he had been before.Q* Do you know whether or not there was any «n leason, whether your brother had received any hurt w any injury or anything of that sort that affected lni? A. Charley has had a bad ankle, because I vent to New York with him to have it operated upon, and he was there for a week, I  believe.Q- His ankle was weak? A . Yes, sir, very weak.' Your brother finally gave this business up, did he not? A. He did.Q- The confectionery business? A . Yes, sir.<4. And, after he gave that business up, do you ,ta Wherehewent to work? A. Whv, he went tok Wlth my grandfather.
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Frank Van Houten—For Plaintiff—Direct.Q. Why ? A . Because Grandpop was telling him that if the business did not pay there was no need of him worrying, that he would like to have him back with him.Q. When Was it, as nearly as you recollect, that IQ your brother came back to work for your grand­father, to your grandfather’s place of business? A. Why, as near as I recollect, it was shortly after I came back.Q. When did you come back? A. I came back to work, I  think, in April. I am not sure about that.Q. O f what year? A . I think it was in 1909.Q. That is your best recollection, though, you are not sure? A . That is my best recollection.Q. When your brother did come back to the em- 2q ployment, at your grandfather’s place, where was your grandfather at that time? A. I believe he was on a trip. I cannot just recall where he was.Q. How long after your brother came back to this place of employment did your grandfather re­turn? A . Why, I  think my grandfather came back a few—well, shortly after my brother had started in, if my recollection serves me right.Q. Did you and your brother continue to work there then? A . We did.gQ Q. Do you remember, after your grandfather’s return from .this trip, anything that he said to your brother and you, and how he greeted him, etc. ? A. Why, he seemed very glad to see him and said that he was glad he had given up that business. He says he seemed to have worried himself sick, and he said there was no necessity for it, since it did not pay. He says, “ I  would have liked to seen the young man make a success of it, but I am glad to see him back again with me.”Q. Did your brother continue in his employ­ment? A . He did.
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Frank Van H  outen—For Plaintiff—Direct.Q. When do you think it was, as nearly as you can tell us, that your grandfather came back from this trip? A . I  think it was shortly after his birth­day.Q. When was that? A . Some time in the latter part of September.Q. When was his birthday? A . September 8th.Q. Your grandfather’s birthday was September 8th? A. Yes, sir.Q. How do you know that? A . Why, we have a record of it in the Bible.Q. On September 8th then, or some time after that, in the month of September, your brother was employed there, was he? A . He was.Q. What was he doing at that time, what was his work? A. Why, carpenter work. He went on jobs in the shop part of the time, and part of the time out.Q. Was there any difference in his work and the work of the other carpenters who were employed there? A. No, sir; none that I  could see.Q. Was there any difference in his pay? A . No, 

sir., g u I > -Q. Did you ever hear your grandfather say any­thing to him with reference to that? W ith refer­ence to his working there, etc.? A . Why, he said that he was sorry that he had to be the same as the rest and had to just check up with what all of them had to do, but he said he had to start that way him- self; he had worked hard in his time, and he said that he was doing the best by him and he would Probably be better off for it.Q. Do you know whether or not at that time your rother was engaged to be married? A. He was.Q- And do you know whether or not the girl to whom he was engaged to be married at that time e thereafter married? Did he afterwards marry the same girl? A . He did.
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Charles Van Hoaten—Plaintiff—Recross.Q. Do you know whether or not in the fall of that year, 1909, your brother had any idea about going West? A . He did.Q. And when was it that, so far as you know, he first conceived this notion or idea about going West? A . W ell, the first he has spoken to me about it, I  think, was in the early part of December.Q. Were you ever present at any interview be­tween your brother and your grandfather when this subject was mentioned? A . I was.-Q. When was that? A . Why, as near as I can recollect, it was about two weeks before Christmas.Q. How long before Christmas? A. About two weeks.Q. Where was this conversation? A. That was 2q in my grandfather’s house.Q. Do you remember the day of the week ? A. I think it was on a Saturday afternoon; I could not say for sure.*Q. W ill you just tell us what was said by your grandfather, and what was said among you all at that time? A . Why, we went in, as we often did, went in, to meet him and sit down and smoked, and Grandpop asked us how things were going in the shop, what we were doing, as he usually did, what gQ we were doing in the shop and how we were getting along, and after that Charley told him that he had heard many good reports from the West, from an intended brother-in-law.Q. Mr. Greer? A . Mr. Greer, yes, and Grand- pop says, “ W ell, what about that now?” He says, “You don’t want to think about anything like that.” And he says, “You have always been here with me; there is no use of your thinking about leaving now. You have just got back again.” He says, “I  was .0  glad to see you get back here.” There was no use, he did not think of him thinking about going away again and he dismissed the subject.
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Frank Van H outen^For Plaintiff—Direct.Q. What did your brother say about going West? A. Why, he had said that he had good prospects out there; that his intended brother-in-law was do­ing well, and he did not know why he cpuld not do as well as he did, and he said that he was getting about thirty or more a week, and Lydie was about of the same opinion, and she thought there was noreason why he could not do as well------Q. She was the lady— A. Why, that was his in­tended wife, and he was going to marry. And they was going on for some time about that, and then we dismissed the subject.Q. After that did you see him again on that same subject? A . I  did.Q. How long after that? A . About a week.Q. Was your brother there or not? A . He was. Q. Whereabouts was it? A . I  think it was in— well, I recall it was in the front room of the house. Q. The front room of the house? A . Yes, sir.Q. W ill you tell us just what was said by your grandfather and your brother at that time, and by you, too? A. W ell, we came in, and he laughed and said, “Well, how are you?”Q- This was the second time you spoke of it? A. Yes, sir. He says, “ W ell, I guess you have got that foolish notion out of your head.” He says, “You know rolling stones don’t gather any moss. You are better off with me here than with a lot of strangers.” And then after that he says, “ W ell, harley, you know you have got back here and we are all together. There is no use of your thinking about that. And besides, it is near Christmas, you might as well give it further consideration and not go at it too quick.”Q. Was anything said as to when you had in­tended to go West? A . Why, he wanted to know when we thought about going, and Charles said a early in the new year that he would go.
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Frank Van Houten—For Plaintiff—Direct.Q. Are you giving all of the conversation, or as much of it as you can recollect?„ A . As much as I can remember. He said quite a good deal.Q. You say he said something about Christmas, toll us what he said about that. A . Why, he said, 10 i ^OIne back after Christmas. You know the holi­days are on now, and I  would rather you come back after you think it over further.”Q. Did you go back after Christmas? A. We did.Q. Was that the last conversation that you had about it? A . Why, the last conversation was-----Q. You went back after Christmas, did you? A. Yes, sir.Q. How do you fix that date? A . Why, it was, na I  know, between Christmas and New Years; I re call that.Q. Do you remember what day Christmas fell on that year? A . W ell, I  think it was on a Saturday.Q. Was it the next day after Christmas that you spoke to your grandfather, on a Sunday? A. No, it was not.Q. Do you remember going to work after that on Monday? A . W ell, I  could not say about that. I  may have.Q. How long after Christmas was it, to your best recollection? A . W ell, it was Tuesday or Wednes­day, as near as I  can recollect. .Q. Whereabouts? A . Why, to the house, we went to the house.Q. Was your brother there? A . Yes, sir. He was.Q. Who was present at that time? A. Brother and Grandpop and I.Q. W ill you tell us, as nearly as you recollect, what was said by your grandfather and your brother and you on that occasion ? A. W ell, as near as I  can recollect, we went in the house and sat



29
Frank Van Honten—For Plaintiff—Direct.down, and Grandpop says, “ W ell, well, well, well.”He says, “ Now, I guess you have forgot all about that by this time. I don’t think that amounts to much now, going out there, that is only a sudden idea of yours.” “ W ell,” Charley says, “now, I  have decided to go. The more I think about it the more anxious I am to go.” “W ell,” he says, “now, you better not think too sudden about this. I have been thinking, considering this myself.” He says, “ I  thought at first that you did not mean anything by it, but now it looks as if you did.” And then Grand- pop says, “ I don’t want you boys to leave me, be­cause you are the only two I have of the first union.” He said, “Your grandmother was the first, my first choice. Your father was the only son that grew up of her, and I have always had a great deal go of care and love for you. I have felt that it was my duty, because you were alone and your father was dead and there was no one to look after you. I  would not want you to go there and be among strangers and not be here when I am gone.” So he says, “Now, I will tell you what I will do with you, Charley.” He says, “ I f  you stay here and give up that idea of going West, I will give you $10,000.”Q. Hid he say when? A . When he died, he said.Q. Tell us all of that that you remember? A .He told him when he died that he would give him $10,000, and then he said—Charles says, “W ell, I  would like to do as you want me to do, but my young lady has something to say. I am engaged to her and she thinks that if we went out there .we would get married sooner.” He says, “W ell, well, never mind about her now; she had better come here and I will talk to her and show her what is best.”Then Charley turned to me and asked me what I had to say about it, and I  says, or I was about to ^  say, and then Grandpop says, “ Never mind Frank now, it, is up to you. You decide for yourself. I f
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Frank Van Routen—For Plaintiff—Direct.you don’t want to do it, why don’t do it.” And Charley says, “ W ell, I  will accept, Grandpop, I will do as you say.”Q. You say that your grandfather said, “ If you stay home and give up this idea.” What idea did he say to give up? A . About going West.Q. And where did he say to stay-? A. “Here,” he says.Q. Did he say anything about the work or the continued work? A . Why, yes, he wanted him to work there.Q. W hat did he say about that? A. He says, “I want you to work here and stay where I am.” He says, “ You have always been in the shop here, and I would like to have you at this business and be 2q where I am.Q. “ Where I  am” ? A . Yes, sir.Q. Was there any further talk about it then? A. W ell, I cannot remember any more.Q. Was there any further talk with you after that? Mr. W ard: I suppose we are not really concerned with that in this case.Q. Never mind about that then. There was some 30 further talk, wasn’t there? A. W ell, there was fur­ther talk, yes; I could not remember much about it.Q. There was further talk? A . Yes, sir; there was.Q. After that how long did you stay there do you suppose? A . I  stayed till a few months after my Grandpop’s death.Q. I  mean at the house. A . Why, about a half an hour or so ; I  cannot recall just how long.Q. Do you recall any occasion after that when 40 you over mentioned'this promise to him? A. Why, after the New Years, I recall an instance when he did speak about it.



31
Frank Van Honten—For P la in tif—Direct.Q. Where? A . A t his own home.Q. Who was present at that time? A . Mr. Ensor.Q. What did he say at that time? A . He said to Mr. Ensor, “W ell, the boys have given up their ideas of leaving me.” He says, “ I  guess they have found out it is better to stay here with their grand­father.” And he said other things that I  cannot re­member.Q. Do you recall any other occasion? A . Why,I recall a few occasions when mother was living at the house.Q. Did he ever, in your presence, say anything to your mother about what he had said to Charley?A. Why, yes, he had told mother.Q. Now, tell us, as nearly as you are able, what 20 he said to your mother about what he had said to Charley?Mr. Humphreys: Were you present then?The W itness: I was.Q. Go on. A . He told my mother that he guessed he had made Charley settle his ideas about goingest, and he was very glad he was not going, andhe says, “ I suppose you are also glad he is not go­ing.” 6Q- What is that ? A . He said to my mother, “ I Kuppose you are glad he is not going,” and he says,think a good deal of him now; I would like to ave him here; now, I  have not got long to live.”That is all I remember then that I  can be positive about.Q. Do you remember any other occasion when he 0 your mother anything about what he had Promised Charley? A . W ell, on another occasion 0 remarked that he guessed Charley would not ave to worry when he died, that there was no need

30



32
Frank Van H outen—For Plaintiff—Direct.of worrying about his uncle, and that business that he had failed. He says, “ I have just provided for him, and I guess that he won’t have to worry about anything like that.”Q. Anything else? A . That is all that I can re- member.Q. Of course, you recall when your mother died? A . Oh, of course.Q. Where was she buried? A . At Cedar Lawn.Q. Do you know whether or not your grand­father attended the funeral? A. He did.Q. Do you remember anything that was said at that time by him in your presence? A. Why, I re­member my sister-in-law approached him and say­ing that we were all alone now------2q Q. Who was all alone? A. She said, “The boys are all alone,” and the tears were rolling down his checks, and he said, “ No, I am with them. Their grandpop is always with them.” And words to that effect. I don’t just remember all he did say.

Q. How long after that was it that he died? A. W ell, it was three or four months, I should think; I ain’t sure. I think my mother died Ju ly 2nd, and I think he died August 24th. No. Mother died be­fore that. But I know it was a few months.„„  Q. And, up to the time of his death, did he treat your brother affectionately or not? A. He always did; he always showed a kind interest in him.Q. D id he ever, in your presence, when your brother was by, refer to the promise that he had made; what he had promised to do? A. Yes, sir.Q. Tell us about that. A . He would pat him on the back and say, “ W ell, now, Charley, you will be provided for, and you will be able to get married, and I  guess you won’t think of the hardships that you had in your early days. You have worked hard and faithfully and good, and you have not disap-40



33
Frank Van H  oaten—For Plaintiff—Direct—Cross.pointed me in anything; you have never got in any trouble and I  am proud of you.”Q. From the 28th of December, from the time that your grandfather promised Charley to leave him $10,000 when he died, from that time, up to the time your grandfather died, did Charley ever go West? A. He did not.Q. Did he continue or not in the same employ­ment at the same place that he had at that time and prior thereto? A . He did.
Cross-examination by Mr. Kireker.Q. When did you leave the employment the last time of A. B. Van Houten & Son? A . When did I leave it?Q. When did you leave it for the last time? A . That, for the last time, was, I  think, some months after he died. I think in January. I  won’t be sure about that,Q. About last winter? A . I  think it was.Q. Where have you been since then? A . I  have been to Bridgeport.Q. What were you doing in Bridgeport? A . I was at the Remington Arms in Bridgeport.Q. Then where did you go? A . Then I  came back,and I have been up to the Dupont Powder Com­pany.Q. Whereabouts? A . A t Haskell.Q- Then where did you go? A . I  am still with them.Q. You are still up there? A . That is to say, I have a job there.Q- Did you have any jobs in Paterson since then? -Y No, sir.Q. Did you have any other jobs out of town? A. v*nll, in Bridgeport,
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34

Frank Van Houten—-For Plaintiff—Cross.Q. I  mean outside of Bridgeport and Haskell? A. No, not that I  can remember.Q. You can’t remember so far back as that? A. Well, no, I  can’t remember any more. I don’t think so. I am pretty near positive I have not had any other jobs since, no, sir.Q. Do you remember, or do you mean to say, you cannot remember what jobs you have had since the last January? A. Well, I  told you I had a job in Bridgeport, and I  am with the Dupont Company.Q. I ask you if you had any other jobs. Now, can’t you remember whether you had any other jobs since last January? A. No, I  have not.Mr. W ard: He says, as I understand it, that he is with the Dupont Company now.20 Mr. Kireker: Yes, that is as I under­stand it.Q. Do you remember going into partnership with your brother along about 1913? A. No, I don’t re­member.Q. Don’t you remember an advertisement being published in the Paterson News under the name of Van Houten Brothers? A. I have seen it. I thought it was an invention of somebody else.30 Q. Did you think it referred to you and your brother? A. I know it referred to us.Q. How did you know that? A. I could read it.Q. There might be other Van Houten Brothers, might there not? A. There might have been other Van Houten Brothers, but I hfeard others mention, making mention of it, and I believe it was me, my brother and I.Q. It  gave the address to leave orders at 54 Lafayette Street, is that where you people went? A.40 I  have not worked there.Q. No, not worked there, but is that where you
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Frank Van Houten—For Plaintiff—Cross.went to find out if there were any orders for you? A. I  did not go there, no.Q. That was a saloon there, wasn’t it? A. Well, I don’t know whether it was or not.Q. Are you sure you don’t know? A. Well, it might have been, I  could not say.Q. Now, you do know it was a saloon there, don’t you? Why don’t you admit it now? A. Well, I am not used to frequenting saloons.Q. You know that was a saloon, and that is where you took orders, don’t you? A. I  did not take any orders there.Q. They were to he left there, weren’t they? A. How do I  know ? I  never got any orders from there.Q. During that time you were out of the employ of A. B. Van Houten three or four months, weren’t you, from along in June, Ju ly , August and Sep­tember of 1913? A. For how many months?Q. Three or four months. A. In 1913.Q. Yes, along in the summer time, June? A. I  don’t recall any three or four months, no.Q. Do you recall going down to the office and buying stuff there to do some work for Van Houten Brothers? A. Not under Van Houten Brothers. I have bought stuff, but not under Van Houten rothers, that I  can remember.Q. You were going to work outside, weren’t you?’ we used to do odd jobs for differentmends. I  have often done odd jobs for different mends. In the night time, or when I had a day off. had lots of friends who asked me to do work whichey had, of all kinds, which they do of all men who are in the trade.Q. When your grandpop talked to you and your o er Charles at his house, how long was it that he d i^  was to stay here in town? A. Why, until
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36
Frank Van Houten—For Plaintiff—Cross.Q. Until Charles died? A. No. Until grandpop died.Q. So he said to him, your recollection is, “ If you stay here till I  die, I  will leave you $10,000” ? A. “ I f  you stay here by me until I die, why, you will get $10,000.”Q. You were not living with him? A. How is that?Q. Neither you nor Charles were living there with him? A. No, sir.Q. You never lived there with him, did you? A. No, we never lived with him.Q. You have a similar suit, haven’t you, to this one, pending in this Court at this time? A. I have.Q. And upon the idea that your grandpop said the same thing to you, didn’t he, at that time, that he would leave you $10,000? A. Why, he did say that.Q. Well, yes, that is the idea? A. Well, he said it. Never mind about the idea.Q. Charles is to be a witness in your case, isn’the? Mr. Ward: Objected to.Q. Hasn’t he agreed to be a witness in your case. 30 A . Why, inasmuch as he has heard itQ. Hasn’t he agreed to be a witness in your casefor you? A . I  believe he has.Q. You know he has. Why don’t you say so? You know he has. You are a witness for him and he is to be a witness for you. You might just as well be right out and frank with it and say so and not try------Mr. W ard: I  object to this as argumenta­tive and not proper.4:0 The Court: Yes. It is not proper olecture the witness. Just ask questions.
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Frank Van H outen—For Plaintiff—Cross.Q. You went to California once, didn’t you? A.Yes, I  did.Q. How long were you out there? A. Oh, about seven months.Q. Then you came back and went to work with A. B. Van Houten again? A. Yes, I  did. ^The Court: When was that you were West?The Witness: I  went West in 1908 and came back in April of 1909.Q. Do you know anyone by the name of Dougherty who works down in the shop? A. Yes,

I do.Q. .Did you ever hear your brother Charles, when you were along, talk to Mr. Dougherty about------ 20Mr. W ard: I object to the question. It is only proper in any event if it was asked of Charles, and it cannot be asked of this wit­ness.Mr. Humphreys: But the question should be concluded. What is the question?Q. Did you ever hear your brother Charles, when >ou were along, talk to Mr. Dougherty about the legacy of $500 which was left Charles by his grand- ^  pop? A. No, I  don’t recollect that.Q. Do you know the date upon which your rother Charles was married? A. It  was just be­fore my mother’s death.Mr. Ward: I  can get that for you if you want.Q- io u  stated, didn’t you, that at the time of >our mother’s funeral your grandpop put his hand 1 on Chai les’ back and said that he was here and
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Roy Ensor—For Plaintiff—Direct.he should go and be married now, didn’t you say that? A. No, I did not say that.

R oy E nsor, sworn as a witness on behalf of the  ̂ plaintiff, testifies as follows:
Direct examination by Mr. Ward.Q. You reside here in Paterson? A. Yes, sir.Q. And you have for how long? A. For twenty- seven years.Q. Is that your age? A. Yes, sir.Q. What is your employment? A. I work up in the Dupont Powder Works.Q. Did you know Anthony B. Van Houten in his 20 lifetime? A. Yes, sir.Q. A t the time that Anthony B. Van Houten was living did you know Frank Van Houten? A. Yes, sir.Q. And Charles Van Houten? A. Yes, sir.Q. When were you married? A. I was married in 1908.Q. Have you any children ? A. I have one.Q. When was that child born? A. September 25th, 1909.30 Q. After the birth of that child did you ever visit Mr. Van Houten’s home? A. I did, sir.Q. Did you ever visit his home with Frank Yan Houten? A. Yes, sir.Q. Do you remember any occasion after Christ­mas of 1909, or after New Years of 1910, when you visited Mr. Van Houten’s home? A. Yes, sir.Q. When was it? A. It was right after New Years.Q. Do you remember what day it was? A. I be- 40 lieve it was on a Sunday afternoon.
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Roy Ensor—For Plaintiff—Direct—Cross.Q .. Did you have any conversation with Mr. An­thony B. Van Houten with reference to Charles Van Houten? A. Yes, sir.Q. W ill you just tell the Court and jury, as near as you can recollect, what was said by him? A. Why, after New Years of 1910, I  went out With Frank, and on our way along he said to me, “ Come on, we will stop over and see my grandpop.” So I stepped over and seen his grandpop. And he said,“Mr. Ensor, you know the boys, Fra.uk and Charley, had the idea of going West.” I  said, “ Yes, they told me.” He said, “Yes, they were going out West.”And he said, “ But they changed their minds now. I made a promise to them. I promised them both, each of them, if they stayed here with us and worked the same as they had been working in the shop and stayed by me, that when I died I would leave them both, Charley and Frank, $10,000 apiece.”Q. What else? A. He said, “ I know the boys will do as I ask them to do, because they have al­ways done it, and I know they will stay.”Q. Did you ever see the old man after that? Did you ever stop in there? A. Why, perhaps, once in a while.Q. With Frank? A. Always with Frank. I was always with Frank there.Q- Can you tell us anything about before that time, the manner in which he acted towards Charley, were you ever present when Charley was there? A. I always went over with Frank.

Cross-examination by Mr. Kireker.Q. How are you able to fix this date? A. What do y°u mean, this date?Q. The date of this conversation. A. I  said some 40 ime after New Years of 1910; it was on a Sunday afternoon.
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Roy Ensor—For Plaintiff—Cross.Q. I  say, how are you able to fix that it was in 1910? A. I remember my child was born in Sep­tember, September 25th, 1909, and Frank came up to my house to see it on Christmas, and I went out with Frank after that, and I know it was some- wheres after New Years of 1910, because it was shortly after.Q. Did you continue to live in town? A. Yes, sir.Q. You have always lived in town? A. I have always lived in town, outside of about three months.Q. When were those three months? A. I went up to Bridgeport for a while.Q. How long ago? A. About seven or eight months ago.Q. Ju st recently? A. Yes, recently.Q. Were you in town in December, 1910? A. Yes, sir; I have always been in town.Q. Were you offered any inducement to testify in this suit? A. No, sir.Q. Were you given any money? A. Not five cents, no, sir.Q. You were not given $40? A. I should say not.Q. Were you promised anything? A. No, sir.Q. Were you well acquainted with A. B. Van 30 Houten? A. Yes, sir; I was over there several times; I have been with Frank.Q. Was it on a Sunday? A. Sunday afternoon we went over there, when the old gentleman was telling me about Frank and Charley had an idea of going West.Q. Was anyone else present? A. The old gentle­man, Mr. Van Houten, Frank and myself.Q. Charley was not there? A. Charley was notthere at that time, no, sir.40
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Lettie Van Honten—For Plaintiff-—Direct.

Lettie V an H outen, sworn as a witness on be­half of the plaintiff, testifies as follows :
Direct examination by Mr. Ward.Q. You are the wife of Charles Van Houten, the plaintiff in this case? A. I am.Q. How long have you been married? A. Since June 30th, 1914;Q. Before your marriage to your husband had you known Anthony B. Van Houten in his life­time? A. I  did not,Q. Before your marriage? A. Before my mar­riage I did, yes, sir.Q. Do you remember when your husband was in business in the confectionery business? That, of course, was before he was your husband. A. Yes, 
sir; I remember.Q. Do you remember what year that was? A. In 1908. I worked for him.Q. Did you know Mr. Van Houten at that time, Anthony B. Van Houten? A. During the time I worked for Mr. Van Houten in the store?Q- Yes. A. I did.Q- Did you ever see Mr. Van Houten at the busi­ness of Mr. Charles Van Houten? A. Very often.Q. How often would he come there? A. Why, when I first worked there, he used to come once or twice a week, sometimes more, about that.Q- About once or twice a week? A. Yes, sir.Q- What would he do there? A. He would al- ^nys come in, and if Charles was there, he would W ays converse with Charles; if Charles was not _ ei e’ c°urse, he would have to converse with me.e would ask me how business was getting along.ow Charley was getting along. And I told him several times Charles was gone to the bank when e Was n°t there, or out on business, and he asked
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Lettie Van Hoil ten—F or Plaintiff—Direct.me how Charley was, and different times I remem­ber I  told him that the business was not paying; that Charley was worrying very much, and I told the old gentleman about it, Charles’ grandpop, and he said, “ Never worry. Tell Charley to come over to see me.” “ Because,” he said, “ I don’t want those boys to worry about anything. I love those boys and I  don’t want them to worry.”Q. Do you remember when Charles gave up that business? A. Ido ,Q. Do you remember when he went back to work for his grandfather? A. I  do.Q. Did you ever visit his grandfather with him? A. I  did.Q. Were you engaged to be married at that time? 2q A. In 1908 I was engaged, from the first time I was to see Mr. Van Houten, Charley’s grandfather. I  believe that was in 1910, New Years; that was the first time I was there.Q. That was the first time you went to see him? A. Yes, sir.Q. Between the time Charles gave up his store and January, 1910, you did not see the old man? Did you see him at all? A . Oh, I did, very often.Q. Where? A. I  did not get that. gQ Q. Between the time that Charles gave up the store in September, whenever it was, 1909, between that and January 1st, 1910, did you see the old man, during those three or four months? A. I may have seen him occasionally, but I  did not have any talks to him.Q. Where did you see him on January 1st, 1910? A. A t his home.Q. How did you happen to go there? A. Why, Charley and Frank had been there and talked to him about going West; I  wanted to go, too, and the old gentleman says, “ Bring Lettie around.” So I went over to Charley’s house------



43
Lettie Van Honten—For Plaintiff—̂ -Direct.Q. Do you know whether or not Charles had had any idea about going West? A. I  do.Q. Did you have any relatives in the West at that time? A. I  did.Q. Who were they? A. My sister and my brother-in-law.Q. Mr. Greer and his wife? A. Mr. Greer and his wife.Q. Where were you to see the old man? A. At his house.Q. When you were to see the old man in January, Mr. Van Houten, January 1st, 1910, will you just tell us what was said there by you and by him, as nearly as you can recollect it? A. Why, I  came over there and he came to the door. I  wished him a Happy New Year. He said he wished me the same. He told me he hoped the coming year had much joy and happiness in store for us. He said, “You are young, Lettie, just a girl. But I  have been speaking to Charley.” I  said I  know he has; Charley told me. He had told me at his home first; he told me he had gone over there. And he said, “ I  have told Charley and Frank, I have promised them $10,000 apiece, and they are not going West. I  hope you are satisfied. Aren’t you? Now, that is much bet­ter.” He said, “ Charles would be happy. That he has got good prospects in the West, but I  want them here with me. You know they are the only two children that remain of my first union, and I. love those boys. I  have told you that over and over, ^nd I want them here with me, and now,” he said, they have both promised to stay.”Q. How long did you stay there? A. Not very ^ng, because we were going to New York about fif­teen minutes after I got through.Q. Do you remember another occasion when you saw the old man, saw Mr. Anthony B. Van Houten, when he said anything about this? A. Yes. At the
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Lettie Van Houten—For Plaintiff—Direct,time we were engaged, he came over to the store, that was in 1908.Q. That was before? A. Before he had promised the boys the $10,000, yes, sir.Q. What did he say then? A. He said, “Well, Lettie, I  hear you are engaged to Charles and I am very glad.” “ Now,” he said, “ I hope you will be a good wife to him, because I  want to see those boys happy in more ways than one.” And he told me about his wife, his first wife, how she helped him, how he owed a great deal of his success to his first wife, how he had loved her and she struggled with him. “Now,” he said, “you will do that for Charles, won’t you, when you are married to him?” I said I  would. And he spoke of the boys, told me how hard they had always had it, and that they did not have it easy. He said their father dying and leaving them very young with their mother made it so hard. Now, he said, he hoped I would make a good wife for Charley when we got married.Q. Do you remember after this New Years, do you remember any time when you saw the old man and talked to him? A. Yes. I did see him.Q. When was it? A. I saw him the time Charley’s mother died, at the cemetery.Q. Do you remember when you were married? A. Yes, sir.Q. Did you ever see him at his house shortly be­fore you were married? A. Not before I was mar­ried.Q. On the porch? A. Oh, yes, sir.Q. Tell us about that. A. About two weeks be­fore we were married we went down to rent rooms, the landlord of the rooms which we had engaged lived across the way of Charley’s grandpop, and w e went down there to rent our rooms and he was sitting on the porch, and when we came back, he40
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Lettie Van Houten—For Plaintiff—Direct.said, “Where are yon going?” We told him we were on our way home, and he says, “ Come in a few minutes and sit down with me.” So we sat there while he talked and we talked; we sat there a while and talked, and he said, “ Now, you see, Lettie, you can get married without going West. You thought you could not get married.”  “ But,” he said, “a little struggle won’t hurt you at first.” So he said, “ I hope you will be happy. I want to see both of you happy. And when I die, Charles will never want for anything and Frank will never want for anything.” He said, “ I  should have done a lot more for those boys, but for their own sakes, which I cannot explain to you right now, I  did not.” ‘But,” he said, “ they never will want for anything when I go. I  will see that those boys are well pro­vided for.”Q. Do you remember when Charley’s mother died? A. I do.Q. And at the time she died do you know whether or not Mr. Van Houten was at the funeral? A. He was.Q- Will you just relate that incident to the Court and jury? A. I was up to the cemetery, and I  spoke to Mr. Van Houten; I told him the boys were all alone, they had no father nor mother, he should come to see them. I  said I  knew he had always been a father to them, but I said I  would like him to come to see them, because I believed it was an awful time for the boys, awful hard for them when they ‘qvf ^oir mother. He said he would. He said,ow, those boys know they will be well taken care of when I die. Now, you be good to them and I will come over and see them often.” And he said, I love those boys.” And he said, “You be good to le hoys and you do what is right, and I will come owu and see you.” Oh, he may have said a lot 1Qle, I cannot remember everything just now.
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Lettie Van Houten—For Plaintiff—Direct. 

Motion for Non-suit.Q. That was the last you saw of him, wasn’t it? A. Yes, sir. Until I saw him in his casket up at Oakland.Q. Did Charles Van Houten, from December, -ĵ q 1909, ever go West? A. He did not.Q. Do you know whether he continued to work for his grandfather at the same job there? A. He did, yes, sir.Q. When he did work, I mean? A. Yes, sir.Q. Do you know whether or not he was there when his grandfather died? A. Yes, sir; he was working there. No cross-examination.2Q P la in t if f  R ests.
Mr. Humphreys: I move for a nonsuit on the ground that the contract is too uncertain and indefinite in its terms.The complaint alleges that the plaintiff was about to go to a western State to live, and that, in consideration that he would not go to a western State to live and would re­main in the employment of Anthony B. Van Houten, not particularizing when he was to refrain from going to a western State to live, whether he was not to go at that time, or was not to go at any time, and also, that, in con­sideration that he would remain in the em­ployment of Anthony B. Van Houten, with­out stating for how long a period, that he would leave him a sum of money.Now, I submit that is an insufficient com­plaint upon which to base, an action of this kind, where one of the parties to the contract is dead.40
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Motion for Non-suit.The complaint must be construed from elementary principles, mostly against the pleader, and if the plaintiff in this case had remained in the employment of Anthony B. Van Houten for one week after the alleged promise was made, and refrained from going to a western State for a period of one week, he would have performed the contract, and that is too frail a consideration for a promise for such a large sum of money.The pleader seems to have himself rec­ognized that fact, because he added to the consideration that he alleges as the consider­ation for the contract, that it was also on account of the natural affection existing be­tween the parties.Now, as I said before, it is absolutely ele­mentary that natural affection is no con­sideration for the performance of an execu­tory contract, and he has specifically alleged that that is a part of the consideration for this promise.. And, I  submit, that being so, the consideration set forth is not sufficient to support the promise.My other ground is that there is not suffi­cient evidence to go to the jury in this case, and yet I don’t know that I can urge that. I Simply ask for a nonsuit upon the grounds stated.The Court then took a recess until 2 o’clock this day.A fter B ecess.(Counsel argue motion.)(Motion denied. Defendant excepts.)Mr. Kireker: I  offer in evidence a copy of the will of Mr. A. B. Van Houten.Admitted and marked “ Defendant’s E x­hibit D -l” of this date.

10

20

30

40



48
William H . H . Van Houten—For D e ft—Direct.
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W il l ia m  H .. H . V an  H outen , sworn as a wit­ness on behalf of the defendant, testifies as follows:
Direct examination by Mr. Kireker.Q. Are you a relative to the late A. B. Van Houten? A. Yes, sir. A  brother.Q. Did he have any other brothers living that survived him, that were living when he died? A. Yes, one besides me, James Van Houten. .Q. Is he still living? A. Yes, sir.Q. Has James Van Houten any children? A. Yes, sir.Q. How many? A. Two.Mr. W ard: I object to all this as irrele­vant.Mr. Kireker: I want to show just the family situation.The Court: He may testify to this.Q. Two children? A. Yes, sir.Q. Man or women, boy or girl? A. Boy and girl.Q. You have children? A. One.Q. Is he married? A. Yes, sir.Q. Did he have children?Mr. W ard: Of what relevancy is this? The Court: I think it is intended to show the relationship, the family relationship, who there is.Mr. Ward: This is this man’s children and then the grandchildren of this man.Mr. Kireker: I want to show the situation of the Van Houten family.Q. You say you have a son? A. Yes, sir.40 Q. And he is married? A. Yes, sir.Q. Has he any children? A. Five. j

SO
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William H . H . Van Houten—For D ef 't—Direct. 
Martin Ryerson—For Defendant—Direct.The Court: What relation were you to the deceased?The Witness: A  brother.No cross-examination.

Martin R yerson , sworn as a witness on behalf of the defendant, testifies as follows:
Direct examination by Mr. Kireker.Q. Where do you reside? A. A t Oakland.Q. Where are you employed? A. A t A. B. Van Houten & Son in Paterson.Q. How long have you been in the employ of A. B. Van Houten & Son? A. Nearly twenty-three years.Q. What does that partnership consist of, who are the partners? A. Mr. A. B. Van Houten and Admund Van Houten, his son.Q. Hid you ever hare occasion to talk with Mr. A. B. Van Houten during the later years of his life with respect to his grandson Charles Van Houten, or his grandson Frank Van Houten? A. I  did.' us what the occasions were and what Mr. ̂an Houten had to say concerning them.Mr. W ard: Objected to.The Court: On what theory do you think this is admissible?Mr. Kireker: We want to show just the situation which existed between Mr. A. B. Van Houten in his mind as he understood his grandsons and as he talked with people.The Court: In view of the fact that the plaintiff brought out this morning, perhaps
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50

Martin Ryerson—For Defendant—Direct.unnecessarily, the fact of the relationship existing between the deceased and the plain­tiff, is not this evidence proper to meet that?Mr. Ward : I  don’t think so. The open­ing of the defendant was that he would show the inherent improbability of the contract.The Court: He also has a right to meet what the plaintiff has presented. Now, the plaintiff’s theory, as he conceives it, is that there was a relationship of love and affection existing between these parties. Now, the plaintiff having shown that and having been permitted to do so against objection, don’t you think the Court is bound to permit the other side to show that no such relationship 2Q existed?Mr. Ward: I  don’t think the Court has the right to permit this evidence to be intro­duced on occasions and times when the plaintiff was not present. The plaintiff’s evidence was directed straight to that point. Now, the Court can see, on the face of it, it is an effort on the part of the defendant to perhaps contradict the evidence of this con­tract by evidence that would not be ad- OQ missible under that particular form.The Court: I  understand the purpose is to show the relationship of the parties. The plaintiff’b proof tended to show that the de­ceased gave evidences of love and affection to the plaintiff, and this is to meet that proof. The expressions of the deceased himself to third parties.Mr. McGinnis: I f  the Court please, all the testimony this morning in that regaid was with regard to conversations or acts that took place between the plaintiff and the
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Martin Ryerson—For Defendant—Direct.deceased, or in relation to statements that the deceased had made.Now, this is an entirely different situation. The defendant is not attempting to show statements that the plaintiff here made, nor the defendant is not attempting to show con­versations had between the deceased and the plaintiff, and evidence of that kind would be on all fours with the character of evidence presented by the plaintiff this morning. There were two classes of evidence presented by the plaintiff this morning only, that is, statements made by the deceased or conver­sations between the deceased and the plain­tiff. This evidence is of an entirely differ­ent character.Objection overruled. Plaintiff excepts.Q. Will you tell us the occasions of those conver­sations with Mr. A. B. Van Houten?Mr. McGinnis: We object to it on the further ground that this is pure hearsay.Objection overruled. Plaintiff excepts.Q. Proceed, please. A. I  did talk with Mr. A. B. Van Houten frequently. I  would advise Mr. A. B. Van Houten.Mr. McGinnis: We object.Objection sustained.Q. Just what Mr. Van Houten said. A. Mr. Vanouten would ask me about different men at the telHh.k°W the work was progressing, and I  would fi t fl131 ask nie about the men on therst floor, then he would ask about the men on theif fh floor, and then ask a,bout Charley and Prank, bey were working, and I  would tell------Mr. Ward: I object what this witness would tell ,
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52
Martin Ryerson—For Defendant—Direct.Q. What I want to know is what Mr. Van Houten said to you with respect to these boys. Did he ever make complaints or anything of that sort? A. When Mr. Van Houten would ask me about these different people, I  would tell him. Then Mr. Van Houten would make remarks; among the re­marks that he made frequently, one was that those boys would never make business men as long as they lived.Q. Anything else? A. Yes. Another remark he made frequently was that all these boys seemed to care for was 5 o’clock and pay day.Q. Anything else? A . Another remark he made to me very frequently was------Mr. McGinnis: I ask that the last answer 20 before this question be stricken out as beingmere hearsay.Motion denied; plaintiff excepts.Mr. McGinnis: We also object to this last question asked by counsel.Objection overruled; plaintiff excepts.Q. Proceed. A . Another remark he made to me very frequently was------Mr. McGinnis: We object. What the witness is about to testify to is about a re­mark made by the decedent to him.Objection overruled; plaintiff excepts.Q. Proceed. A. Another remark he made to me very frequently was that he did not know what he was going to do with the boys.The Court: Is this a statement by the deceased?The Witness : Yes, sir.

^  Mr. McGinnis: We object to it.Objection overruled; plaintiff excepts.
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Martin Ryerson—For Defendant—Direct.Q. Proceed. A. He made the remark very.fre­quently that he did not know what he was going to do with the boys. He would shake his head and say, “I don’t know what to do with them.” He says, “I  suppose I will have to take care of them as long as I live. After that they will have to take care of themselves.”Mr. McGinnis: I object to that, and ask that it be stricken out on the ground that it is irrelevant, immaterial and incompetent and hearsay.Motion denied; plaintiff' excepts.Q. Did he ever make any remark to you with respect to Prank’s return from California?Mr. M cGinnis: Objected to.Objection overruled; plaintiff excepts.A. Some time after Frank came back and he heard these reports about Frank----- -Mr. McGinnis: I object to that, and ask that it be stricken out.Motion granted. .The Witness: He said he wished that Frank had stayed in California.Mr. McGinnis: We object to that, and move to strike it out.Mr. Ward: We object to it also on the ground that this witness has no right to tell what the deceased said with reference to Frank, and in Charles’ case we cannot anticipate that. This is a remark directed at Frank.Motion granted.
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Martin Byerson—For Defendant—Direct.'Q. Do you recall the summer of 1913? A. Yes, sir.Q. Do you know whether Charles Van Houten and Frank Van Houten left the employ of A. B. Van Houten & Son?10 Mr. W ard: Objected to as calling for aconclusion.The Court: He can tell the facts and cir­cumstances. Objection overruled; plaintiff excepts.A . They did leave.Q. How long were they out of the employ of A . B. Houten & Son at that time?Mr. W ard: Objected to as not the best

20 evidence. The books will show.Objection overruled; plaintiff excepts.A. About three months.Q. During that time do you know whether they came about there to buy goods? A. They did.Q. Did you give them credit?Mr. W ard: Objected to as immaterial, irrelevant and incompetent.3a Objection sustained; defendant excepts.Q. Did you have any conversation with A. B. Van Houten with respect to their being out of his employ at that time?Mr. W ard: Objected to as being incom­petent, immaterial and irrelevant and the grounds formerly stated.Objection overruled; plaintiff excepts.A . Yes, sir.Q. Did he say anything to you about that time after the boys had left?49
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Martin Ryerson—For Defendant—Direct—Cross.Mr. W ard: Objected to on the same grounds.Objection overruled; plaintiff excepts.A. Mr. Van Houten did speak to me and he told me not to grant the boys credit over $5, as he had ^  no confidence in any concern that would open an office in a saloon.Q. As I understand it these conversations that you had with Mr. Van Houten ran over a period of years? A. They did.
Cross-examination by Mr. Ward.Q. You are still employed by Admund Van Hou­ten, aren’t you? A . I am.

1 i 90Q. He is the real person in the business down there, isn’t he? He is practically the owner of the business? A . He and his sister are the owners.Q. He is running it? A . Yes, sir.Q. And you know that they are the chief benefi­ciaries under this will? A. Yes, sir.Q. You know that? A . Yes, sir.Q. You have discussed this matter with them?A. Very little.Q. You were never on very friendly terms with these boys, were you? A . Ju st as friendly as the ^  others.Q. As the other workmen? A. Yes, sir.Q. That was all. No more friendly? A. No, there was no occasion to be.Q. Answer the question now. A. No more friendly, no, sir.Q. The fact that they were the grandchildren of Mr. Van Houten and that the grandfather showed them some slight preference rather irritated you, didn’t it? A . Not a bit. 40



Martin Ryerson—For Defendant—Cross.Q. It  irritated your employer, Mr. Admund Van Houten, did it not? A . I don’t know.Q. Didn’t he express his irritation to you? A. On two or three occasions.Q. Mr. Admund Van Houten? A. Yes, Ad­mund Van Houten on two or three occasions.Q. Admund Van Houten was the one who was complaining all the time, wasn’t he? A. No, sir.Q. Admund Van Houten was the one who was complaining, wasn’t he? A. No, sir. He did not complain at all times. He showed the hoys every chance.Q. Sometimes he complained? He was very anx­ious to get rid of them down there, wasn’t he? A . I t  did not appear to me that he was when he hired them different times.Q. Was he or not? A. No, sir.Q. This little advertisement you have seen be­fore, haven’t you? A. Yes, sir.Q. Since 1913 you have kept that, haven’t you? A . No, sir.Q. Did you cut it out? A. No, sir.Q. Did you paste it on there? A. I pasted it on there, yes, sir.Q. And you have carefully preserved that since that time? A . No, sir.Q. Where has it been preserved? A. It was up­stairs in the shop.Q. Do you know why it was preserved, if there was no such contract as this between Mr. A. B. Van Houten and the boys? A . I  don’t know why it was preserved.Q. You don’t know that? A. No, sir.Q. In whose possession was it? A. I  cannot tell you.Q. Who gave you the instructions to get it out and paste it on there? A . I suggested to Mr. Ad-
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Martin Ryerson—For Defendant—Cross.mund Van Houten that we paste it on something as the wood was broken.Q. So you wanted to preserve it, didn’t you? A. Surely, yes.Q. You made that suggestion? A . I made that suggestion.Q. You had that much interest in the testimony, didn’t you? A . I did.Q. You knew that a contract existed between these boys and their grandfather, didn’t you? A. No, sir, and I  did not believe it did either.Q. And is that the reason you kept that adver­tisement? A . No, sir.Q. So as to show or try to show, if occasion ever rose, when that old man died, that these boys had broken the contract. Isn’t that why you did it? A. No, sir, I  never knew of the contract.Q. You did not have any such thing in mind as that? A. I was very confidential with Mr. A. B. Van Houten and he never mentioned the fact of his having a contract with these boys to me.Q. And yet you wanted to preserve something which would apparently show that they had broken their contract? A . I  did not know there was any agreement with him at all. I  did not know there was any contract.Q- Not knowing of any agreement you wanted to preserve something that would apparently show that they had broken their agreement?Mr. Kireker: He said he did not pre­serve it.Q- You suggested it be preserved? A . About four days ago, something like that.Q- In 1913 that was in the paper? A . Yes, sir.Q- You are still employed by Mr. Van Houten? A. I am.
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Martin Ryerson—For Defendant—Cross.Q. And you say that old Mr. Van Houten, in his lifetime, would ask especially about these boys? A. Together with the other men.Q. Didn’t you say in your direction examination that he would ask especially about Prank and . q Charles? A . I said that he would ask about them with the other men.Q. Did you not state in your direct examination that he would ask about the men on the first floor, and then would ask about the men on the second floor and then would ask you about Frank and Charles? A . As they were working on the second floor, yes, sir.Q. You said that, did you not, on your direct ex­amination, what I have just said? A. Yes, sir.2q Q. He then did especially mention to you Frankand Charles, didn’t he? A . Yes, sir.Q. So that he did have a greater interest in them apparently than he had in the others, didn’t he? A . I  would not think so. Because he asked about the other men first.Q. Did he mention the other men by their first names, too? A . Yes, sir.Q. He would ask you about each man individu­ally in the shop? A . No, in fact he would ask gQ about different ones individually, not each man.Q. Each time he would ask you he would go through the list? A . No, part of the list, partially.Q. And he did the same thing each time? A. Yes, sir.Q. And he did seem to be more a p p r e h e n s iv e  about them and somewhat apprehensive about their future, didn’t he? A. Only that he was dis­gusted with them.Q. Yes or no? A . I  don’t quite understand your 4Q question.Q. Why did you answer it then at first? A. As I  understood it at that time.



59
Martin Ryerson—For Defendant—Cross.Q. So that you have come to the conclusion you have misunderstood it since you answered it the first time? A. Since I answered? I  would like to have the question read over.Q. He did seem to be somewhat anxious about these boys’ future, didn’t he? A . Yes.Q. He seemed to be interested in them, didn’t he? A. Inasmuch as he said they would have to take care of themselves------Mr. W ard: Why can’t you answer the question?The Court: He seemed to be interested, is the question.The Witness: Partially, yes.Q. And he seemed to be interested in them to the extent he said he did not know what would become of them after he died? A. Yes, sir.Q. That is true, is it not? A. Yes, sir.Q. When was this conversation? A . Many times, during the last four or five years.Q. Do you keep books? A. Yes, sir.Q. Where are they? A. In the office.Q. They show the time when the men worked there, don’t they? A . Yes, sir.Q. And they show when the men were absent, don’t they? A . Yes, sir.Q. And you have not got them here? A . I  have a couple time books with me.Q. Have you got them here? A. Yes, sir.Q. Will you produce them?Mr. Kireker: What time books do you want?Mr. W ard: Covering the period this man says they were away for three months.The Witness: Unfortunately I do not have that book here.
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Martin Ryerson—For Defendant—Cross.Q. Where it is? A . I  cannot find it.Q. Why can’t you. find it? Were you told not to produce it? A . No, sir.Q. Don’t you know these boys were never away from that place after 1909, in December, for more than a week at a time? A . I did not say they were.Q. I  understood you to say for two or three months? The Court: He did not say in 1909.Mr. Kireker: He said 1913.Q. Do you wish to correct that now? A. Well, these boys were not away for three months in De­cember.20 Q. In December, 1909? A . They were away.Q. When? A . During the first part of the sum­mer of 1913.Q. What months? A . May and June.Q. Where is your time book for that? A. It has unfortunately been destroyed.Q. By you? A . Possibly.Q. Why? A . Together with other older books.Q. Why? You have got some time books there? A . That is true.30 Q. Why did you save those and destroy this one that you say covers this period of time? A. We did not know that these had been saved until we made a search for them.Q. When did you destroy these books? A. I am sure I  cannot tell you that.Q. How long do you keep your time books? A. Well, we seldom refer to a time book after it has been passed.Q. How long do you keep them? A. We have no10 specified time for keeping them.Q. You have not any specified time? A. No, sir.



G1
Martin Ryerson—For D e ft—Cross—Redirect.Q. You keep them as long as you think there is a suit might be brought against you by a working man, don’t you, usually? A. No, sir.Q. You do not keep any records during the period of time that a man might bring a suit against you for work he had done, eh? A. No, sir.Q. You don’t do that, what? Do you answer that? A. You made a statement, I  did not take it as a question.Q. It is a question. We will take it as a ques­tion now. A. We keep the books for three or four years usually.Q. And are these the only particular time books that cover this particular time that you have lost or destroyed? A . There are several books gone, many of them.Q. But you have older books than the books cov­ering this period of time referred to, haven’t you? A. These books we found in a pile of other refuse.Q. Answer my question. You have older books than the books covering the period of time referred to, haven’t you? A . Yes, sir.

Redirect examination by Mr. Kireker.Q. Where was that advertisement put until within a few days ago, a week or so ago? A. On the second floor of the shop.Q- Whereabouts on the second floor of the shop?A. One of the men had it. I don’t know which man.Q* Pasted up somewhere? A. Pasted against ,,01ne piece of board, by the work bench.Q- And your suggestion as to preserving it, or putting it on this piece of paper was not made un­til a week or so ago? A . Yes, sir.Q- You made a search, did you, for books cover­ing the period of 1913? A . Yes, sir.
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G2
Martin Ryerson—For D e ft—Redirect—Recross.Q. And the books could not be found? A. No, sir.Q. There was no particular need of preserving them, was there? A. Not that we knew.Q. Other books are lost occasionally, aren’t they ? iq  A . Yes, sir.

Recross-examination by Mr. Ward.Q. Have these books been destroyed within the last year?Mr. Kireker: He did not say they were destroyed. He said they were lost.Mr. W ard: He said he destroyed them. I  asked him at whose request.20 Q. H ave' they been destroyed within the last year? A. No, sir.Q. How do you know that? A. Because we made the usual cleaning up about two years ago.Q. Two years ago? A . About two years ago, yes, sir.Q. Two years ago this time? A. Near the first of the year.Q. How do you remember it was at that time 3Q that these boys were not employed there? A. May I  have that question over again?Q. How do you remember it was at that time that these boys were not employed there? A. The books were not destroyed at the time the boys were not employed there.Q. I  ask you why it is that you at this time re­member that it was, I  think you said, in April, May and June?Mr. Kireker: Along May and June and July .40
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Martin Ryerson—For Defendant—Recross.Q. May, June and Ju ly  these boys were not em­ployed there? How do you remember that it was at that time? A . Because they had an account with us at that time, buying goods from us, Van Houten Brothers.Q. So they were in business for themselves at that time? A . Yes, sir.Q. And they had an account with you? A . Yes, sir.Q. And they were buying all their stuff from you? A. I don’t know. Buying some stuff.Q. Don’t you know you have only got two bills, or, one bill, showing some stuff bought from you?A. I know they had goods charged in their ac­count, in the account of one of our former cus­tomers. 20Mr. W ard: I ask that be stricken out.Motion granted.Q. I am asking you if you don’t know it is only two bills? A . Yes, s ir ..Q. Why have you this feeling against these boys? A. I  have no feeling against the boys.Q. Don’t you know there is only one bill or two bills that you have against Van Houten Brothers? «*■ A. Two bills?Q. Yes. A, Yes.Q. So that during this period of three months that you say they were in business and dealing with you and out of work and away from this place and had an account with you, they only contracted two bills, eh? A . With us, yes.

40



64
John E . Vreeland—For Defendant—Direct.

J o h n  E . V releland, sworn as a witness on be­half of the defendant, testifies as follows:
Direct examination by Mr. Kireker.10 Q’ Where do you reside? A. Maplewood Farm, Paterson.Q. Where are you employed? A. With A. B. Van Houten & Son.Q. How long have you been there? A. Fourteen years.Q. In what capacity are you employed there? A . As bookkeeper.Q. In the office? A . Yes, sir.Q. Has Mr. A . B. Van Houten ever spoken to you concerning his grandson Charles, or his grand­son Frank, or in your presence?Mr. W ard: Objected to on the grounds formerly stated.Objection overruled; plaintiff excepts.A. Yes, sir.Q. Do you recall an evening or afternoon after work when Charles and Frank Van Houten came to the office? A . Yes, sir.30 Q. And have a talk with Mr. A. B. Yan Houten? A . Yes, sir.Q. Were you there? A. Yes, sir.Q. What did the boys say to him? A. It was the habit of the boys to come down to the office every evening------The Court: What boys do you mean? The Witness: Charles and Frank. It was customary on their part always to come down and pass the time of the day with *** their grandfather, or something like that.This evening in 1913, Charles, after passing
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John E . Vreeland—For Defendant—Direct.the time of day with his grandfather, said to his grandfather, “Grandpop, I  wish yon would give Frank and I each one of those houses on Madison Avenue, we would like to own a house apiece and we would have a good start in life.” And Mr. Yan Houten looked up and says, “Well, I  guess not. I f  you want a house, earn it, the same as I did.”Q. Did you ever hear A . B. Yan Houten say anything else, did he ever say anything else to you in regard to the hoys, about their work?Mr. W ard: Objected to on the same grounds.Objection overruled; plaintiff excepts.A. Yes, sir.Q- What did he say?Mr. W ard: Objected to.Objection overruled; plaintiff excepts.A. He spoke about the boys, that he never would make a carpenter, even as long as they lived, any­thing like their father was. And, another thing, there was times when he would talk about the boys and he often talked about their asking for that house and remarked over it several times, and the general conversation was in reference to the boys, he was disappointed. They never would be car­penters anything like their father, and other con­versation was with regard to their coming late to work.Q. Not getting to work promptly? A . Not get­ting to work promptly, yes, sir.Q* He complained of that? A . Yes, sir.
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66
Joh n  E . Vreeland—For Defendant—Direct—Cross.Q. Did he ever suggest that it might be well for them if they went to work anywhere else?Mr. W ard: Objected to.Objection overruled; plaintiff excepts.10 A . Yes, the conversation was about the boys, about the boys getting late to work, it did not suit him, and that they were to be used as the other men, if they did not do as the other men done dis­charge them.
Cross-examination by Mr. Ward.Q. You say that you remember some time in 1913 they had this conversation? A . Yes, sir, I do.20 Q- Where were you? A . In the office.Q. They used to come down to pay their respects to the old man? A . They would come down, prob­ably come down to pay their respects or come down and show us that they did not have to go out the other door, if you wish it.Q. That is what you guess? A . Yes, sir.Q. Why are you guessing that way? A. I don t guess that.Q. Why do you say that? A . Why, they used to30 come to the office possibly to show anybody else they did not have to go through the door the same as the other carpenters.Q. You don’t like them? A . I  had nothing to do with them, it don’t matter to me.Q. You are still working for this company? A. I  certainly am.Q. You have a life job there, haven’t .you? A. No, sir.Q. You were hurt down there, weren’t you? A.40 Yes, sir.Q. Wasn’t that the arrangement made with you



67

John E . Vreeland—For D e ft—Gross—Redirect.at that time, that you were to be given life employ­ment? A . No, sir.Q. Don’t you expect it? A . I  may expect it, yes, but there was no arrangement made.Q. You want to stick to Admund Van Houten, don’t you? A . A s a man worth sticking to.Q. Sure? He was left all this money, that is one reason, is it not? A . No, sir.Q. You know he is the chief beneficiary under this will, he and his sister? A . Yes, I  know that, certainly.Q. It was left between the two of them? A . Yes, sir.Q. That is one of the reasons, therefore, why you want to stick to him? A . No, no, not at all.Q. Was it before the Fourth of Ju ly  that this conversation took place? A . No, sir, in the fall.Q. In the fall? A . Yes, sir.Q. You are bookkeeper there? A . Yes, sir.
Redirect examination by Mr. Kireker.Q. Do you recall along in the late spring and summer of 1913 whether Charles and Frank Van Houten left the employ of A . B . Van Houten &Son? A. Yes, sir, they were not in the employ at that time.Q. They had left there? A . Yes, sir.Mr. W ard: I  object; the witness says they were not in the employ and counsel says, “ They had left there.”Mr. Kireker: W ell, they had previously been in the employ.Mr. W ard: I  object to the question and the comment upon it.The Court: The trouble seems to be you think it does not state the answer properly.
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John E . Vreeland—For D e ft—Redirect—Recross.Q. Do you know how long it was before they returned to the employ of A . B . Van Houten & Son? A . Three or four months.Q. Did they ever come to you at the office there and ask you to figure on any work they had in con- templation? A . Yes, sir, they did.Q. W hat sort of work? A . Some friend on Mar­ket Street.
Recross-examination by Mr. Ward.Q. And that was the only job they did ask you to figure on, wasn’t it? A . Yes, sir.Q. And that was the only job they had? A. No, sir, they did other jobbing.Q. Were you interested in the preservation of this little advertisement also? A . No, sir, I did not know it was there.Q. You were not interested in that? A . No, sir.Q. Frequently in the summer your shop was very slack, wasn’t it? A . Some summers, yes.Q. And the men, naturally, would be laid off, wouldn’t they? A . Yes, sir.Q. And these boys would be laid off with the rest then, wouldn’t they? A . They would be laid off as their work was finished.Q. And sometimes that period of slackness would extend over a considerable length of time? A . Sometimes they would be home one day.Q. And sometimes for much longer than that/ A . No. Very seldom for two or three weeks.Q. But that was the natural thing in the usual course of business, wasn’t it? A . Not in the sum­mer time, naturally, in the winter time it was.Q. I  say, that was natural, in the course of busi­ness, wasn’t it? A . Yes, sir.Q. Has Mr. Van Houten promised you anything in this matter? A . No, sir.i 0
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Jo h n E . Vreeland—For Defendant—Recross.

Thomas A . Updegraf—For Defendant—Direct.Q. Do you know the value of this estate? A . I suppose I do.Q. It  is a hundred and fifty thousand dollars, is it not? A . I  don’t think it is.Mr. Kireker: I  object to that. That is not material and this is not a competent witness to prove the. value of the estate.The Court: I don’t think it is cross-ex­amination anyway.Mr. W ard: Here is a man who says him­self that he hopes to be retained in this busi­ness for the rest of his life, and it is my contention that it is competent to show that he knows it is a business that is rich enough to be carried on for the rest of his life.Objection sustained; plaintiff excepts.
T h o m a s  A . U p d e g r a f ,  sworn as a witness on be­half of the defendant, testifies as follows:

Direct examination by Mr. Kireher.Q. Where do you reside? A . In Philadelphia.Q. What is your business? A . Lumber sales­man.Q. Did you know Mr. A . B. Van Houten in his lifetime? A . W ell, I  have known him for twenty- five years or more.Q. Did you know him casually or very well or intimately ? A . W ell, I  knew him very well, he and his wife visited me in Philadelphia.Q- Visited you at your home? A . Yes, sir.Q- Did Mr. A . B . Van Houten ever express him-
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Thomas A . Updegraf—For D e ft—Direct—Cross.self to you with respect to his grandsons Charles and Prank?Mr. W ard: Objected to as incompetent, immaterial and irrelevant and hearsay. Objection overruled; plaintiff excepts.

10 A . He has.Q. To what effect has he expressed himself?Mr. W ard: Objected to on the same grounds.Objection overruled; plaintiff excepts.A . He told me he had two grandsons in the mill which he would be very much better off if he did not have them in his employ.Q. Anything further? Generally? Tell us the general conversation with respect to that?Mr. W ard: I  object to that on the same grounds, and also object to the general con­versation as being indefinite.Objection overruled; plaintiff excepts.Q. Ju st tell us what he might have said— A. W ell, him and I  were very good friends-----The Court: No, what he said?«10 The W itness: W ell, just as I  have said before, he said he had two grandsons working there, talk­ing about different ones, and he said he had two grandsons in the mill that he would be better off if he did not have them there, and he was com­pelled to look after them or do for them in a cer­tain way.
Cross-examination by Mr. Ward.Q. He seemed to recognize that he owed them an obligation, did he? A . W ell, I  suppose a relation­ship.40
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Thomas A . Updegraf—For Defendant—Cross.
Harvey Dougherty—For Defendant—Direct.Q. Did he or not, yes or no? A . W ell, I  could not answer that question.Q. From his conversation that was what you gathered, was it? A . W ell, I suppose he would on account of being his grandsons. I  know I would do it for my people.Q. And he said that he had to look after them? A. He said he was doing for them right along and he would have to do it.Q. He would have to do it? A . Yes, sir.Q. You and Mr. Admund Van Houten are very friendly? A . We are so.

H a r v e y  D o u g h e r t y ,  s w o r n  a s  a  w i t n e s s  o n  b e ­

h a lf  o f  t h e  d e f e n d a n t ,  t e s t i f i e s  a s  f o l l o w s :

Direct examination by Mr. Kireker.Q. Where do you reside? A . Number 538 Four­teenth Avenue, Paterson.Q. Have you lived in Paterson a long time? A. For thirty-five years.Q. Where are you employed? A . W ith A . B . Van Houten & Son.Q. How long have you been there? A . For thir­ty-five years.Q. Are you acquainted with the grandsons of A . B. Van Houten, Frank and Charles? A . Yes, sir.Q. Did Mr. A . B . Van Houten ever talk to you concerning the boys?Mr. W ard: Objected to unless it was when they were present. They were not present, I  take it?» __ Mr. Kireker: No.
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Harvey Dougherty—For Defendant—Direct.Mr. W ard: We object to it on that ground and on the . other grounds formerly stated.Objection overruled; plaintiff excepts._ Q. Did you ever speak to him about the boys? A . Yes, sir.Q. Tell us what was said.Mr. W ard: Objected to on the same grounds.Objection overruled. Plaintiff excepts.A . He frequently spoke about them in regard to their workmanship, and he frequently asked me, on three or four occasions, in regard to their work, 20 which I  told him------Mr. Ward : Objected to.Q. Ju st what he said. A . And he said that he wished they were working for somebody else. He thought it would be a béneflt to them and it would be better for him.The Court : When was that?The W itness: Oh, these conversations, 3Q they were probably in 1910, 1912, etc., Icould not call to mind just the year on that ; it would be frequently.Q. How is that? Quite frequently you say? A. Yes, sir.Q. Are there any further things that you remem­ber of his having said? A. W ell, at the time that Frank Van Houten was in California, there was a report came from there------Mr. W ard: That is objected to.40
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Harvey Dougherty—For Defendant—Direct.Q. Ju st tell us what A . B . Van Houten said. A. Well, I don’t know hardly how to answer that ques­tion without using the other word, but he said he hoped that he would do well there.Q. Did he express himself to you as hoping he would be back soon? A . No, sir; never.Q. Have you had any conversation with Charles Van Houten, the plaintiif in this suit, since Mr. A. B. Van Houten died? A . W ell, there was a con­versation ; it was, I  think, about a week or so after Mr. Van Houten died.Mr. W ard: Objected to. I  think the plaintiff should have been confronted with that.The Court: Not where he is a party to the suit.Q. Tell us what .Charles said to you?Mr. W ard: Objected to as too general, and on the ground that the plaintiff has not been asked about this.Objection overruled. Plaintiff excepts.A. It was one morning------The Court: How soon was this after Mr. A. B. Van Houten’s death?The W itness: I  should judge a week to ten days, probably, not more than that.The Court: Where did it take place?The W itness: In front of his shop, in front of A . B. Van Houten’s shop on Pater­son Street.Q. What did he say? A . We spoke about the he asked me what I  thought about the w ill, and I expressed myself on that, and he says that was a nice way to provide for him, wasn’t it, or
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Harvey Dougherty—For D e ft—Direct—Cross. -“ for us,” I  think that is the way that question was put, because both brothers were there. “W ell,” I says, “ I don’t know as to that.”  And one, I think it was Frank Van Houten, said------The Court: In  the presence of Charles? 1.0 The W itness: Yes. Said he had agreedto leave them $5,000.' Q. He said his grandfather had agreed to leave them $5,000? A . Yes, that he had agreed to do that, and it was $500.Q. Did Charles make any objection to that? Did he undertake to say anything different than that? A . W ell, there was some little argument there; I forget just exactly what it was, but there was a question that I  raised, my opinion of the will, they .could not see it in my way.Q. Charles did not say there was any fixed amount he expected under his grandfather’s will, did he? A . I could not say which of them made that remark, whether it was Charles or Frank, but I  am positive it was Frank, quite positive.The Court: He said $5,000 for each of them?The W itness: That is the way I under­go stood it.Q. Did he say anything about possibly the will might have been improperly read? A . Well, they made the remark that they ought to have been there at the time of the reading of the will, that was all of that.

Cross-examination by Mr. Ward.Q. They told you, I  think, that they thought their 40 grandfather had left another will, didn’t they? A. I  don’t think so.
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Harvey Dougherty—For Defendant—Cross.Q. They asked yon if you knew anything about another will, didn’t they? A . I  don’t think so. I don’t remember that at all, no, sir.Q. There was something said about another will, wasn’t there? A . Not in my presence, at that time.Q. Didn’t you just say that? Didn’t they speak to you about another w ill? A . Not about another will, no, sir.Q. Or ask you if you knew whether or not their grandfather had drawn another will? A . No, sir.Q. They said, however, he had made a promise to them? A. Yes, sir.Q. And don’t you know, as a matter of fact, that they mentioned $10,000? A . No, sir.Q. Well, they said $5,000 each, didn’t they? A.I don’t think they said each. 2()Q. That was your impression? A . That was it.Q. That makes $10,000, doesn’t it? A . It  would.Q. Is that the impression that you had at that time? A. Yes, sir, certainly.Q. They were referring to $10,000? A . They were referring to $10,000, $5,000 each.Q. They were referring to $10,000, $5,000 each?A. Yes, five for each, that is the way I understood it, the way I took it at that time.Q. That was your impression at that time? A . Qn Yes, sir. rfUQ. But you are not certain about it?  A . W ell, I guess it is plain enough.Q. I say, you are not certain about it? .A . I  am certain as to the $5,000; it was $5,000 that was mentioned.Q- You are not certain that it was $10,000 that was mentioned by these young men? A . No, sir.Q- And that was very shortly after the will was read, wasn’t it? A . Yes, sir.Q. They told you he had made an agreement with 40
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Harry Struck—For Defendant—Direct.them or a promise? A . That he had made a promise.Q. Are you still working there? A. I am.Q. For Mr. Admund Van Houten? A. Yes, sir.

16
H a r r y  S t r u c k , sworn as a witness on b e h a lf  o f  the defendant, testifies as follows:

Direct examination by Mr. Kireker.Q. Where do you reside? A . Number 11 Twen­tieth Avenue, Paterson.Q. Where are you employed? A. With A. B. Van Houten & Son, Paterson.26 Q. How long have you been there? A. Eight years.Q. Since the death of Mr. A . B. Van Houten have you ever had any conversation with either Frank or Charles Van Houten, grandsons? A. I worked on the bench with them right along at that time, yes, sir.Q. Did you have any conversation with them?Mr. W ard: Objected to.oq Objection overruled; plaintiff excepts.A . And they always told me when their grand­father died he would provide well for them. They never mentioned any amount whatever.Q. Did they ever say to what extent? A. No, sir, they never mentioned no amount whatever.Q. Since Mr. A . B . Van Houten died did they ever say anything to you? A . About what?Q. Either one of them about the legacy received by them? A . They did not think the $500 what ^  they had received, what they had left to them, was enough.
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Harry Struck—For Defendant—Direct. 

Charles M. Berdan—For Defendant—Direct.Q. Did they undertake to say how much it ought to be? A. No,' sir.Q. They did not say how much it ought to be?A. No, sir.Q. No amount was mentioned whatever? A . No ^  amount was mentioned whatever.Q. Except that they did not think the $500 was enough? A. That is alLNo C r o s s -e x a m i n a t i o n .

C h a r l e s  M .  B e r d a n , s w o r n  a s  a  w it n e s s  o n  b e ­half of th e  d e f e n d a n t ,  t e s t i f ie s  a s  f o l l o w s :

Direct examination by Mr. Kireker.Q. Where do you reside? A . In Paterson.Q. Where are you employed? A . W ith A . B. Van Houten & Son.Q. How long have you been there? A . For thirty years. .Q. Are you acquainted with Charles Van Houten and Frank Van Houten, grandsons of A . B . Van Houten? A. Yes, sir.Q. Have you talked with either of them or have they talked with you since A . B. Van Houten died about the will and their legacies? A . W ell, they ave not had a very big conversation with me, but ave spoken some things about it,Q. What did they say to you, if anything? A. hey never had very much------Mr. W ard: I object to this as too general. The Court: It  is too general, it is as to Frank and Charles.
Wei] C h a r l e s  e v e r  ^  a n y t h i n g  t o  y o u ?  A .  brother SeemS t o  s P ° k e s m a n  o f  th e
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Charles M. Berdan—For Defendant—Direct.Q. I ask you did Charles say anything to you? A . In what way do you mean?Q. W ith respeet to the legacy under his grand­father’s w ill? A . He occasionally spoke to me about the legacy.Q. W hat did he say? A . That is, after the will had been opened.Q. W hat did he say? A . He told me that he did not think that the will was correct, was a correct w ill, as to the way it was read.Q. In what respect? A . He told me that the amount was too small.Q. Was Frank present when Charles said this to you? A . W ell, Frank was on the opposite side of the bench.2() Q- W ithin hearing? A . W ell, I suppose he could hear. I  don’t know whether he did hear. I could not tell that. But he was within hearing.Q. Did he mention any amount that he had ex­pected to receive? A . Only after he had found out the amount was in the will, the amount that he mentioned was that, that is, I cannot say that he really mentioned the amount, but he said he thought that there had been some of the figures dropped off of the will. That is just the words he used to me.3Q Q. Some of the figures dropped off? A. Some of the figures had been dropped off. and after a certain time I  went to him and I  spoke to him in regard to the matter and I said it was a very serious affair to accuse a man of tampering with a legal paper of that description and I told him if I had any opin­ions if I  were in his place I would hold them still and talk to his uncle, who was the executor.No C r o s s -e x a m i n a t i o n .40
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Mary 8treinz—For D  efendant—Direct—Cross.

Mary S t r ein z , sworn as a witness on behalf of the defendant, testifies as follows:

Direct examination by Mr. Kireker.Q. Where do you live? A . In Paterson.Q. Were you in the employ of A. B. Van Houten at any time? A . Yes, sir.Q. When? A . For the last ten years.Q. Do you know Charles Van Houten, his grand­son? A. Yes, sir.Q. And also Frank Van Houten, another grand­son? A. Yes, sir.Q. Did you ever hear Mr. Van Houten say any­thing about the boys?Mr. W ard: Objected to on the same grounds.Objection overruled; plaintiff excepts.A. Well, I heard him tell that they did not amount to very much down in the shop.Q. What else? A . And at the time that Mr. Charles Van Houten wanted to go West he said he wished he would go.Q. Anything further? A . No. He said that------Q. Whatever you can remember. Give us any- thing you can remember, no matter what it is. Did you hear him express himself more than once? A. Oh, yes, I heard it at different times.Q. Over how long a period of time? A . W ell, five or six years ago.Q- And then more recently? A . Yes, sir.Q- Can you think of anything further you heardim say? A. W ell, I  cannot just recall. I  don’t 
know .

Gross-examination by Mr. Ward.Q- He did tell you, however, that the boys con- opiated going West? A . He did not tell me, but heard him speak to the family.
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Mary Streinz—For Defendant—Gross. 

Jennie Hopper—For Defendant—Direct.Q. That the boys thought of going West? A. Yes, and he said he hoped they would stay there.
B y Mr. Kireker.10 Q. W hat was your last remark, that he hoped what? A . That he hoped they would stay there if they go.
B y Mr. Ward.Q. During all this time he was living with Ad- mund, wasn’t he? He was living with this son here? A . No, sir.Q. Was not the old man, Mr. Anthony B. Van Houten, living with Admund? A . No, sir, he was 20 not.

J e n n ie  H opper, sworn as a witness on behalf of the defendant, testifies as follows :
Direct examination by Mr. Kireker.Q. A . B. Van Houten was your father, was he not? A . He was.30 Q. Did you live at his home up until the time he died? A . I did.Q. Of course, you are acquainted with his grand­sons, Charles and Frank Van Houten? A. Yes, sir.Q. During the last few years of his life has he ever spoken to you about the boys? A. He has.Q. W hat has he said on those occasions?Mr. W ard: Objected to on the sa m e  grounds.4Q Objection overruled; plaintiff excepts.



81
Jennie Hopper—For Defendant—Direct—Cross.Q. Tell me in a general way exactly what he said on as many occasions as you can remember, what did he siay about them? A . W ell, he expressed himself as their being a nuisance and he would be glad to have them find employment in other places.Q. Over how long a period did his remarks about the boys cover, do you suppose, before he died? A. Oh, a long time.Q. For a long time he was making remarks of that character? A . Yes, he never was in any dif­ferent atmosphere about them, about the same way always.Q. To what effect was that? A . W ell, that he v̂ould much rather they would be some other place, working for other people.

Gross-examination by Mr. Ward.Q. You have always been more or less unfriendly with these boys, haven’t you? A . Unfriendly?Q. Yes. A. I  should not call it that.Q- On any occasion when they visited their grandfather you would absent yourself from the room? A. Not entirely.Q. Well, frequently ? A . Well, as circumstances, that is all_____Q. You would go to different parts of the house? A. Not necessarily.Q- Usually? A . No, I  cannot say usually.When the father of these boys died you urged your father, their grandfather, to put them in a Home, didn’t you? A . Never.Is not true that you objected to your fathern ering any assistance to their mother or to thein? a . It  is not.that«!8 Xt n0t tFUe that whenever y°u discovered 
:*ey were receiving aid or assistance from their s ndfather that you objected to it? A . I  did not.
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Jennie Hopper—For Defendant—Cross.Q. You knew that, their mother worked? A. I did.Q. In  the m ill? A . Yes, sir.Q. A t that time were you living with your father? A . I  was.
10 Q* You knew that this one young man, Charles, went to work at the age of nine? A. Well, I just cannot recall what age. He may have been.Q. But pretty young? A . W ell, I don’t know that it concerned me.Q. I  am not asking you that. You knew that the other boy went to work before he was eleven years of age? A . I  don’t know their ages.Q. Did you ever visit their mother? A. I don’t know whether I  did or not.
2Q Q- She was your step-brother’s wife? A. Yes, sir.Q. Or his widow? A . Yes, sir.Q. And you never visited her? A . Well, I don’t know that. I had not done so recently.Q. Do you not know, as a matter of fact, that you never went to their home? A . No, I cannot say that I  know that, no, sir.Q. Do you recall any occasion when you ever did? A . W ell, I  might have.2Q Q. Do you recall any occasion that you ever did? A . W ell, that was some time ago. I  just don’t know whether I  did. I  may and I  may not.Q. These two boys were the children of a son of the former marriage of your father’s, were they not? A . Yes, sir.Q. And you and your brother Admund B. Van Houten were two children of his second wife? A. Yes, sir.Q. And there was always some feeling between you and these boys, wasn’t there? A. No, sir.Q. You are one of the beneficiaries, the principal40
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Jennie Hopper—For Defendant—Cross.beneficiary in this will named? A . I  am my father’s daughter.Q. You understand my question? A . Yes.Q. W ill you answer it, please? A . Yes.Q. You mean that you are? A . Yes. I  am men­tioned.Q. You and your brother Admund are the two principal beneficiaries under this w ill, are you not? A. Yes, sir.Q. And these boys came to see their grandfather frequently, didn’t they? A . W ell, they did come, yes, when they thought necessary, I  suppose.Q. He always made them welcome? A . Yes, sir.Q. He seemed to be glad to see them? A . Why, yes.Q. He seemed to be glad to have them come around? A . Why, yes.Q. He seemed to have an affection for them? A. Affection? My father was not a very affectionate nature.Q. But he seemed to have an affection for them, didn’t he? A. I  would not call it any great affec­tion.Q. About as much as he had for you? A . W ell, I don’t think as much for them as he had for me, no, sir.Q- Because you were living right there with him all the time? A . Not necessarily.Q. And your father, towards the last, was quite feeble, wasn’t he? A . Not at all.Q- Wasn’t he quite feeble? A . No, indeed, far from that.Q- He did not go down to business every day? A. Every day.Q. Do yoff remember his buying an automobile? A. Oh, yes.Q- And do you remember the occasion that he remonstrated with Admund because Admund did
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Jennie Hopper—For Defendant■—Cross. 

Arthur Van Houten—For Defendant—Direct.not take these two boys out once in a while? A. No, sir.Q. Do you remember his saying that these boys ought to be given a ride once in a while? A. No,10 sir‘Q. You don’t remember his saying that? A. No, sir.Q. Of course, they never were, when you or Ad- mund went out, given a ride, were they? A. With me?Q. Yes. A . W ell, no, I  cannot say they did.
A r t h u r  V a n  H o u t e n , sworn as a witness on be- half of the defendants, testifies as follows:. Direct examination by Mr. Kireker.Q. You are the oldest son, I believe, of Admund Van Houten, are you not? A . Yes, sir.Q. Where do you live? A . Number 231 Hamil­ton Avenue.Q. Where are you employed? A. With A. B. Van Houten & Son.Q. You are acquainted with your cousins Charles and Frank? A . Yes, sir.Q. Have you ever had any conversation with either Charles or Frank with respect to your grand­father’s w ill? A . Yes, sir.Q. Tell us what that conversation was? A. Charles, in February, 1914, asked me what I thought my grandfather was worth, I told him I did not know■ he asked me what I thought I would get when he died. I  told him I did not expect any­thing. He says, “ I  don’t see why not. You are 4=0 related to him the same as we are. We expect to get something.”
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Arthur Van Houten—For D e ft—Direct—Cross.Q. Did he say what he expected to get? A . No, he did not give any sum at all.Q. Did he say he expected you to get the same as he did? A. Yes, he said the three of us would get the same, the three cousins.Q. The three cousins would get the same what­ever it might be? A . Yes, sir.Q. As a matter of fact, you each did get the same, didn’t you? A . Yes, sir.Mr. W ard: I  object to that.The Court: The will speaks for itself.Q. Do you recall the summer of 1913, along in May, June and Ju ly , have you any recollection of that time? A . 1913?Q. Yes. Do you know of any time that Charles and Frank were not employed at A . B. Yan Houten & &on? A. I know they were out for a time, but I am not sure what time it was.Q. You are not certain what time it was? A . No, sir.Q- Did you ever talk to them about the business they were in at the time they were out? A . Why, before they went out they told me------Q. They told you what? A . They told me it would be a pretty good stunt to start out under that old name, Van Houten Brothers.Q. Why did they think it would be a pretty good stunt? A. W ell, I suppose they thought they could get the trade under the old name.Q- And did they then? A . Yes, sir.Q. They went out and went into business, did the-v? A. Yes, sir.

Cross-examination by Mr. Ward.Q- You don’t remember the exact occasion when r f  Was that were not there, do you? A . No,( 0111 know the exact time.
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Arthur Van Houten—-For Defendant—Cross. 
Admund Van Houten—For Defendant—Direct.Q. And it was during the time, however, when there was no work in the shop, was it? A. Well, there was little work.Q. I mean, most of the hands were laid off? A. Yes, sir.Q. It was at that time? A . Yes, sir.Q. And then, of course, when work picked up  they came back, didn’t they? A. Yes, sir.Q. You were employed in the office, weren’t y o u ?  A. No, sir.Q. In what capacity? A . In the carpenter shop. Q. Boss? A. No. I worked with the boys.Q. You worked with them? A. Yes, sir.Q. You are one of how many children? A. How many brothers and sisters have I ?Q. Yes. A . I have three sisters and two brothers. Q. And, of course, you know that this estate was divided between your father and your aunt? A. Yes, sir. Mr. Kireker: Subject to two legacies.

A d m u n d  V a n  H o u t e n , the defendant, sworn a s  a witness on his own behalf, testifies as follows:
Direct examination by Mr. Kireker.Q. Where do you reside? A . Number 231 Ham­ilton Avenue.Q. You are the defendant in this suit, are you not? A . Yes, sir.Q. Do you recall Gharles and Frank Van Hou­ten, Mr. A . B . Van Houten’s grandsons, coming to you shortly after the death of your father and talking to you about the provisions of his will? A. Charles came to me and asked me what was in the will. I told him that he and Frank and Arthui
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Admufid Van Houten—For D e ft—Direct—Cross. 

Frank Van Houten—For Plaintiff—Recalled.had been left $500 each. That is all he said. That is all I said.Q. Didn’t he say anything else? A . No, sir. That is all he asked me.Q. Didn’t he want to have any meeting with you and your sister? A . Not Charley, no, sir.Q. Did Frank? A . Yes, sir.Q. Was Charley with him? A . No, sir.
Cross-examination by Mr. Ward.Q. You and your sister are the principal bene­ficiaries under this w ill? A . Yes, sir.Q. You are the executor of the will? A . Yes, sir.

D e f e n d a n t  R e s t s .
20

b r a n k  V a n  H o u t e n , r e c a l le d  a s  a  w i t n e s s  o n  b e ­half o f  t h e  p l a i n t i f f  i n  r e b u t t a l ,  t e s t i f ie s  a s  f o l l o w s :

Direct examination by Mr. Ward.Q. Did you ever tell Mr. Dougherty that your grandfather had agreed to leave you each $5,000?A. I did not.Q. What did you tell him he had agreed to leave you? A. I did not tell him anvthing.P  . * 30Mr. W ard: I  will withdraw the questionbecause the conversation was not with this young man.Q. During the months of May, June and Ju ly ,13, where were you employed?The Court: Haven’t we been all over that?I understood this young man to say that he had not been away there and he was exam­ined and cross-examined about it. «wMr. W ard: I will leave it.
1 N o  C r o s s -e x a m i n a t i o n .■< . . . . .  ,JL
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Frank Van Honten—For Plaintiff—Recalled.

C h a r l e s  V a n  H o u t e n , the plaintiff, recalled as a witness on his own behalf in rebuttal, testifies as follows:
Direct examination by Mr. Ward.^  Q. Do you remember a conversation you had with Mr. Dougherty about a week or ten days after your grandfather’s death ? A . Why, yes, I do.Q. Did you at that time say to him that your grandfather had promised to leave you each one $5,000? A . No, sir, it was $10,000.Q. W hat did you tell him? A . I told him words to that effect, that it was not carried out the way he promised us.Q. W hat amount did you tell him your grand- father had promised to leave you? A. Ten thou­sand dollars; all I knew.Mr. W ard: In view of the Court’s ruling on the other point, I will not ask about the three months when it is stated they were not at work there.No C r o s s -e x a m i n a t i o n .

T e s t i m o n y  C l o s e d .Mr. Humphreys: I move for the direction of a verdict on behalf of the defendant on the grounds stated in the motion made for a non-suit.Motion denied; defendant excepts.The Court then adjourned to Monday, De­cember 13th, 1915, at 10 o’clock A. M.
T h i r d  D a y .Paterson, N. J . ,  December 13, 1915.(Mr. Kireker sums up for the defendant.) (Mr. Ward sums up for the plaintiff.)
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Charge.The Court then charged the jury as fol­lows:The Court: Gentlemen of the Ju ry , Mr. Charles Van Houten sues the estate of Anthony B . Van Houten for damages resulting from what he alleges to be a breach of the contract the terms of which, in effect, were, that if the young man would con­tinue to work there, refrain from going out West, and remain until he, Anthony B . Van Houten, died, he would give him $10,000.This, gentlemen, is a suit upon contract, and can only be dealt with in that way. It is purely a ques­tion as to whether there was a contract made, and whether both parties carried out the contract or not. Counsel’s last remarks, as I remember them, were to the effect that even if this $10,000 was al­lowed the plaintiff would not be getting as much as some of the other heirs of the estate. That you have not anything to do with. We are not here, gentlemen, to equalize Mr. Van Houten’s benefac­tions. You are not here to substitute your judg­ment for the judgment of Mr. Van Houten, as to how he should leave his money. That is a privilege reserved to every man himself, and, if the plaintiff m this case relied solely upon the generosity of Mr. Van Houten, and, relying upon that generosity, ex­pected to be Compensated for staying there in that way, and he was disappointed, then he cannot re­cover at all.Thus, you will see the suit is purely upon the the- 01 y that there was a contract, and that is the con­tact which has been detailed here before you, and that that contract was made between these parties.You see, in 1899, Mr. Anthony B. Van Houten ttmde a will, long before this contract was made, in 

w ich he gave to the three children, Frank and
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Charge.Charles, and the son of Admund, each $500, and gave the balance, after the widow’s life right, to Mr. Admund Van Houten and Jane. That was his disposition made in 1899. And you have not any­thing to do with how he disposed of his property at all. That is not your business at all.You are here trying the question as to whether there was a contract made between these twTo par­ties, A . B. Van Houten, on his part, and Mr. Charles Van Houten, on his part.So, then, your first proposition is, was there a contract?Now, the testimony of the witnesses produced on behalf of Mr. Charles Van Houten is that there was such a contract made. You have heard the testi- 2q mony of his wife and of some young man who was called upon the witness stand. As to the deceased, of course, his mouth is closed. Mr. A. B. Van Hou­ten cannot be brought here to tell whether there was such a contract, or whether there was not, and, to equalize the matter as nearly as the law can, it also closes the mouth of the plaintiff, Mr. Charles Van Houten. It  says, “ I f  the deceased cannot be heard to speak here, then, of course, the plaintiff cannot be heard to speak either.”2Q So that you will see it is rather difficult to deter­mine what are the facts where one of the parties is dead, and you have to consider not only the evi­dence, but all the circumstances and the probabili­ties. It  is a case where you must weigh the inter­ests of the parties on both sides. Here you have on the one side the testimony of Frank, who admitted his interest to the same extent, of $10,000. He has a great interest in sustaining this case, because he is interested in a like case himself. The wife of ^  Charles Van Houten naturally has an interest in the matter, probably a strong interest, in that her husband is interested to the extent of $10,000.



91
Charge.On the other hand, you may also consider the in­terest that Mr. Edward Van Houten has in not los- ing $10,000 out of the estate, and the interest of his sister, Mrs. Hopper, in not losing the $10,000 which may be taken out of the estate. You may also con­sider the interest of the workmen who have employ­ment with that firm, whether they are interested or biased to such an extent that it would affect their testimony.So you will see you must take into consideration the interests of the parties in the case and all of the witnesses and the circumstances surrounding their testimony, and weigh all that carefully to deter­mine whether or not there was a contract, or whether there was not.If you determine that there was no contract made by Mr. Anthony B. Van Houten, deceased, to pay Charles $10,000, that is the end of this case. It does not make any difference whether you think Mr. Van Houten did not give enough in his will to Charles, because you will have enough to do when you give your own money away, gentlemen. Mr. Van Houten had a right to do with his property as he pleased. You are not here to upset his will, or try his right to do with his own as he pleased. The question is, was there a contract ? I f  you find there was not any contract, then that is the end of the case, because that is what the suit is for.If y ou find that there was a contract, then you a e up next the question, did the young man, arles, live up to his part of it, and remain there aming the time called for by the contract?

(r ^ere i® some diversity in the testimony there, & a emen, but I  think the son of Edward Van °11. .en testified that they were working there all e ime except when the place was closed or shut own or something of that kind. You will remem- r what the testimony was.
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Charge.I f  you find that there was a contract, and that the plaintiff, Charles, lived up to his part of it, then the evidence, of course, shows that Mr. A. B. Van Houten, the deceased, did not in his will provide for the payment of $10,000 to this plaintiff Charles; . q and then you may find that there was a breach of the contract on his part.And then you come to the question of damages.Now, let me warn you, gentlemen, if you come to the question of damages. This is not a case that you can compromise. I  mean by that, that you can­not say, “W ell, we will split the difference between the parties.” You cannot use that cold and good sense and discretion that is so often left to the jurors to determine what is fair and right between 2 the parties. Here, if the agreement was as the plaintiff’s witnesses testify, and the plaintiff kept his part of it, the obligation on the part of Mr. A. B. Yan Houten, the deceased, was to pay the $10,000 ; not eight or five or four or three or fifteen, it was to pay $10,000, if you believe there was a contract. So that the amount involved here, as one of the counsel stated, is $10,000 or nothing. Either there was a contract calling for the payment of $10,000, or there was no contract.And if you find that there was a contract and that A . B. Van Houten,- the deceased, was obligated to pay the $10,000, you may allow interest on that amount, from the 9th of September, 1915, which would be one year from the date of the probate of the will. So that, if you find for the plaintiff, the interest would run from the 9th day of September, 1915.I  have been asked to charge you, by the defend­ant, a number of requests, as follows;40
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Charge.1. I refuse to charge.2. It is essential to the validity of such an agree­ment as that alleged in the complaint that it should he mutual as well as definite and certain, both as to its terms and subject-matter and the statement ofits consideration. 10I so charge you.

3. The complaint states that part of the con­sideration moving Anthony B . Van Houten to make the alleged contract was the natural affection be­tween the parties. I  charge you that the natural affection between the parties is not a sufficient con­sideration for an executory contract of the charac­ter stated in the complaint, or for any part thereof.,I so charge you.1. The fact that Frank Van Houten was himself interested in the same contract or transaction in which the plaintiff was interested, although their interests were divisible, deprives his testimony of practically all evidential value.I refuse to charge you, gentlemen, in that way, but you have a right to , consider what interest Frank has in this case, and weigh his testimony ac­cordingly, as you think is proper, and give it that weight which you think is proper. 30o. The burden of proof is upon the plaintiff and the plaintiff cannot sustain that burden sufficiently (Anthony B. Van Houten being dead) unless some credible proof of the contract comes from the lips °f disinterested parties.Gentlemen, you have a right to take the testi­mony of all of the witnesses and consider it ; and the burden of proof is upon the plaintiff to satisfy you by a fair preponderance of the evidence that there was a contract, that Charles lived up to his — part of it and that Mr. Anthony B. Van Houten, the
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Charge.deceased, did not live up to his part of it, and you are the judges of the weight to he given to the testi­mony.6. I f  you are satisfied by the evidence offered by the defendant of the improbability that any such10 contract as that sued on was ever made, that evi­dence should outweigh altogether any testimony proceeding from the lips of the plaintiff’s brother on the subject.Gentlemen, I refuse to charge that, except to say that the burden of proof, as I have stated before is upon the plaintiff, and you are the judges to de­termine the weight to be given to anybody’s testi­mony who has testified in the case, according as you find they are interested or disinterested, or truth- 20 ful, from all that you have seen and heard of them on the witness stand.7. In  a case of this kind, where the alleged maker of the contract is dead and his mouth thus closed from denying the making of the contract, the inherent weakness of the testimony coming from the lips of interested witnesses offered by the plain­tiff, consequent upon the temptation to perjury which necessarily exists in all such cases, may prop­erly lead you to find a verdict in favor of the de-• fendant, independently of the testimony offered by the defendant, and notwithstanding the fact that the testimony may not add to the inherent weakness of the plaintiff’s own case.I  so charge you, gentlemen, and, as I have al­ready stated to you, you will have to carefully con­sider all of the testimony. You are not obliged to believe any particular witness because the wit­ness swears to his testimony. You may take all of the testimony, weigh the testimony of all of the ^  witnesses, and give it that weight which you think is proper under the circumstances.
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Charge.8, It does not appear from the evidence that any person except Anthony B. Van Houten (who is now dead) and the plaintiff and his brother had any knowledge of the alleged agreement sued on, unless it may be such as can be inferred from frag­ments of conversations or remarks of Anthony B. Van Houten made afterwards. It  is insisted by the plaintiff that his brother can speak in his interest notwithstanding the transactions and statements in which both he and his brother were both inter­ested occurred at the same time, and amounted to one transaction. I charge you that the testimony of the brother should be considered by you with the greatest caution. A ll the temptations to perjury on the part of the plaintiff which has led the Leg­islature to prohibit him from testifying in his own cause under these circumstances similarly also exist with reference to the testimony of his brother. The brother cannot affirm the transaction as to the plaintiff without affirming it as to himself. To ac­cept his testimony otherwise than with the great­est caution would open the way for combinations and conspiracies against the estates of decedents quite too difficult for the most vigilant to unravel or expose.I so charge you, gentlemen.Now, take the case, gentlemen, and to state it to you briefly again :The burden of proof is upon the plaintiff, as I bave stated to you.First determine was there a contract such as the Plaintiff allé ges?If there was none, then there is no cause of ac­tion.^  y°u find there was a contract made betweene Parties, as the plaintiff alleges it was done, and
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Charge.that Charles Van Houten lived up to his part of it, and that Anthony B. Van Houten did not live up to his part of it, then you come to the question of damages as I have already outlined it to you.Are there any corrections to be called to the at- . q tention of the Court before the jury retire?Mr. W ard: The plaintiff wishes to note an exception to the Court’s charging those of the defendant’s requests which were charged(Exception allowed.)Mr. M cGinnis: The plaintiff also excepts to that part of the charge which in effect set out just who the witnesses were who testified to the contract and specifically excluded Mr. Ensor and Mr. Van Houten.20 The Court: That is in the defendant’s re­quest, is it not, excluding the testimony of the wife?Mr. Humphreys: No, sir. The testimony says it does not appear from the evidence that any person except Anthony B. Van Houten (who is now dead) and the plaintiff and his brother had any knowledge of the agreement, etc.The Court: You mean after the making of 30 the contract?Mr. Humphreys: Yes, sir.The Court: Not after the death?Mr. Humphreys: No, sir.The Court: I will let that part stand.Mr. Humphreys: The defendants except to the Court’s refusal to charge the requests submitted by the defendant, except as charged.(Exception allowed.)(The jury then retire.) ,40
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Charge.

D e f e n d a n t s ’ R e q u e s t s .1. The alleged contract, as set forth in the com­plaint, is not sufficiently mutual, definite and cer­tain as to its terms and its considerations to entitle the plaintiff to any relief as a result of its breach by Anthony B. Van Houten.( Refused. )
Stipulation.P A SSA IC  CO U N TY C IR C U IT  COURT.

F r a n k  V a n  H o u t e n ,  \Plaintiff, Jvs. ( Before:> Hon. G e o r g e

A d m u n d  V a n  H o u t e n , Admx., ( S. SiLZER, / .,’ I  and a Jury,etc., 1 JDefendant.
Paterson, N. J . ,  December 13, 1915. 

A p p e a r a n c e s  :Messrs. W a r d  &  M c G i n n i s ,  f o r  t h e  P l a i n t i f f .

T r a n k  K i r e k e r , Esq., J o h n  B . H u m p h r e y s , 
E s q . ,  f o r  t h e  D e f e n d a n t s .Tins case being on the day call and called for > and the parties and counsel being present in ourt, it was, in open Court,in t v '1“ ’ that a like verdict shall be entered ls* CaSe 85 he rendered and entered in the se o Charles Van Houten, plaintiff, vs. Admund
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Stipulation.Van Houten, Administrator, etc., defendant, w h ich  verdict is being considered by the jury at the tim e  of making this stipulation;
S u b j e c t , h o w e v e r , to the same objections, the  same rulings by the Court, and the same e x c e p tio n s, in favor of either or both parties, and that e ith e r  or both parties shall have the same rights of a p p e a l, as in the said case of Charles Van Houten, p la in t iff ,  against Admund Van Houten, Administrator, e tc., and that the record in the said case so tr ie d  sh a ll  be used as the record in this case for all p u rp o se s, as if this case was tried under that same record.

E x h ib it  D - l .Copy of the Last W ill and Testament of Anthony B. Van Houten, Deceased.In the name of God, Amen.I, Anthony B. Van Houten, of the City of Pater­son in the County of Passaic and State of New Jer­sey, being in good health of body, and of sound and disposing mind, memory and understanding, hereby make, publish and declare this my last will and testament, in manner following:First: I  order and direct that all my just debts and funeral and testamentary expenses be paid by my executors hereinafter named as soon as con­veniently may be done after my decease.Second: I  give and bequeath unto my grandsons, Charles Van Houten and Frank Van Houten, sons of my deceased son Martin, and to Arthur B. Van Houten, son of my son Edmund, the sum of five
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Exhibit D -l.hundred dollars to each, the same to be paid to them at any time within one year after the death of my wife, as may be most convenient for my executors and for the best interests of my estate.Third: I give and bequeath unto the Cedar Lawn Cemetery Company the sum of one hundred dol­lars, the income therefrom to be used by said com­pany in keeping my plot and monument in the cem­etery of said company in good order and proper con­dition.Fourth: I  give, devise and bequeath, all the rest, residue and remainder of my estate, both real and personal, of whatever the same may consist and wherever situate, to my wife Euphemia Frances Van Houten during her widowhood; and upon her death or re-marriage, I  give, devise and bequeath my said residuary estate, after the satisfaction of the legacies and payments herein provided for, to he equally divided between my son Edmund Van Houten and my daughter Jane Van Houten, share and share alike, the issue of either of said children who may have died before me to take the parents’ share. In case either my said son Edmund or my said daughter Jane shall die before me without leav­ing issue, then the whole of the said residuary es­tate shall go to the one surviving, subject to the life estate of my said wife above mentioned. This leg- acy ;° my wife is to be received in full satisfaction nnd in lieu of dower to which she may be entitled. 11 case my wife should re-marry I  give and bequeath nnto her the sum of two thousand dollars to be paid. ky my executors out of the residuary estate in one year from the date of such marriage, as £ § J be most convenient to my executors and for the )est interests of my estate.
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Exhibit D -l.Fifth : I  empower and direct my executors here­inafter named, or the survivor of them, to sell, ex­change and convey any and all of my real estate, at private or public sale, at such time or times, in such parcels, upon such terms and in such manner in every respect as they shall deem most advantage­ous to my estate, and to give good and sufficient con­veyances for the same.Lastly: I  nominate, constitute and appoint my wife Euphemia Frances and my son Edmund, exe­cutors of this my last will and testament, and I direct that they be not required to give security for the performance of their duties as executors, and I hereby revoke and declare null and void any and 20 all wills by me at any time heretofore made.In witness whereof I  have hereunto set my hand and seal this sixth day of September, eighteen hun­dred and ninety-nine.A. B. V A N  H O U TEN , (l . s.)Signed, sealed and published and declared by the said testator, Anthony B. Van Houten, as and for his last will and testament in the presence of us, who, at his request in his presence and in the 
^  presence of each other have hereunto set our hands as attesting witnesses.

J o h n  R. B e a m , 390 Broadway, Paterson, N. J .
W il l ia m  P en n in g t o n , Littlje Falls Road, Paterson, ■ N. J .
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G ro u n d s o f A p p e a l.N EW  JE R S E YCOURT OF E R R O R S AN D  A P P E A L S.
C harles V a n  H o u t en ,PI ain tiff-and -Respondent,vs.

A dmund V an  H o u t en , Exec­utor of the Estate of Anthony B. Van Houten, Deceased, Defendant-and-Appellant.
The appellant states the following grounds of appeal:1. Because the complaint and the matters therein contained are not sufficient in law for the said plaintiff to have his said action against the said defendant.2. Because by the record aforesaid it appearsthat judgment in form aforesaid was given for the said plaintiff against the said defendant, whereas by the law of the land judgment ought to have been given for the said defendant against the said plain­tiff. •3. Because the Court denied a motion, made by counsel for the defendant, to dismiss the complaint upon the ground that the alleged contract set forth in the complaint was too uncertain and indefinite in its terms and in the statement of its consideration to constitute an agreement in the legal sense of the term, or to form the subject for redress in an action at law, and upon the further ground that part of
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Grounds of Appeal.the consideration alleged and sought to be proved as that upon which the alleged contract was based, was the natural affection between the parties, and that natural affection was not a sufficient consid­eration to support an executory contract.4. Because the Court admitted testimony of­fered by the plaintiff, over the objection of the de­fendant, designed to show a relationship of natural affection existing between the parties.5. Because the Court refused, at the close of the plaintiff’s testimony, to order a judgment of non­suit to be given in favor of the defendant and against the plaintiff.6. Because the Court refused to charge the jury that they should find a verdict for the defendant.. 7. Because the Court refused to charge, as re­quested by the defendant’s first request to charge, that “ the alleged contract as set forth in the com­plaint is not sufficiently mutual, definite and cer­tain as to its terms and consideration to entitle the plaintiff to any relief as a result of its breach by Anthony B. Van Houten.”30 8. Because the Court refused to charge, as re­quested by the defendant’s fourth request to charge, that “the fact that Frank Van Houten was himself interested in the same contract or transaction in which the plaintiff was interested, although their interests were divisible, deprives his testimony of practically all evidential value.”9. Because in so declining said fourth request to 40 charge made by the defendant, the Court said, “ Irefuse to charge you, gentlemen, in that way, but
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Grounds of Appeal.you have a right to consider what interest I^rank has in this case and weigh his testimony accord­ingly as you think is proper, and give it that weight which you think is proper.”10. Because the Court refused to charge, or did not charge, the jury as requested by the defendant’s fifth request to charge, that “the burden of proof is upon the plaintiff, and the plaintiff cannot sus­tain that burden sufficiently (Anthony B. Van Hou- ten being dead) unless some credible proof of the contract comes from the lips of disinterested par­ties.”11. Because in so declining, or failing to charge, said fifth request to charge made by the defendant, the Court said, “ Gentlemen, you have a right to take the testimony of all of the witnesses and con­sider it and the burden of proof is upon the plaintiff to satisfy you, by a. fair preponderance of the evi­dence, that there was a contract; that Charles lived up to his part of it and that Mr. Anthony B. Van Houten, the deceased, did not live up to it, and you are the judges of the weight to be given to the testi­mony.”12. Because the Court refused to charge the jury as requested by the defendant’s sixth request to charge that “ if you (the jury) are satisfied by the evidence offered by the defendant, of the im­probability that any such contract as that sued on was ever made, that evidence should outweigh al­together any testimony proceeding from the lips of the plaintiff’s brother on the subject.”13. Because in so declining said sixth request to charge made by the defendant, the Court said,Gentlemen, I refuse to charge that, except to say

10

20

30

40



104
Grounds of Appeal.that the burden of proof, as I have stated before, is upon the plaintiff, and you are the judges to deter­mine the weight to be given to anybody’s testimony who has testified in the case, according as you find that they are interested or disinterested, or truth- IQ ful, from all that you have seen and heard of them on the witness stand.”14. Because the Court, in charging the defend­ant’s seventh request to charge, as follows: “ In a case of this kind, where. the alleged maker of the contract is dead, and his mouth thus closed from denying the making of the contract, the inherent weakness of the testimony coming from the lips of interested witnesses offered by the plaintiff, conse- quent upon the temptation to perjury which neces­sarily exists in all such cases, may properly lead you to find a verdict in favor of the defendant, inde­pendently of the testimony offered by the defend­ant, and notwithstanding the fact that the testi­mony may not add to the inherent weakness of the plaintiff’s own case/’ qualified that part of its charge by saying, “ I  so charge you, gentlemen, and as I  have already stated to you, you will have to carefully consider all of the testimony. You are not obliged to believe any particular witness be­cause the witness swears to his testimony. You may take all of the testimony, weigh the testimony of all of the witnesses, and give it that weight which you think is proper under the circumstances.C. F R A N K  K IR E K E R , Attorney of Appellant.
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