Nei Jersey Court ol Errors and Appeals

Meubeb Beothees Company, \
Jacob Meueee, trading as I

Plaintiff-Appellant, 1

On Appeal.
YS.

1 From New Jersey
1 Supreme Court.

Feed Kilgus,
Defendant-Appellee. I

BRIEF OF PLAINTIFF-APPELLANT.

Fred Kilgus, defendant, had a contract with the
Board of Education of the City of Orange for the
construction of a portion of a school building
known as the Lincoln Avenue School. Kilgus con-
tracted with the American Sky Light and Iron
Works for the performance of the roofing and cer-
tain other work (Exhibit P-1). The main con-
tract specified Meurer Brothers tin (Case, pages
26 and 37), and the American Sky Light and Iron
Works, in order to perform its sub-contract with
Kilgus, endeavored to procure from Meurer
Brothers Company, upon credit, the material so
specified and required (page 26).

Meurer Brothers, however, declined to sell the
material to the American Sky Light and Iron
Works, not being satisfied with that company’s
credit (pages 26 and 37). Mr. Bolles, general
manager for Meurer Brothers Company, said (at
Page 36), v

“ They desired to purchase from us material
to be used on a certain building being erected
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in the State of New Jersey. The amount was
large, and their credit was absolutely no good,
and I refused to sell them without a guaranty
which would be satisfactory to our com-

pany.”’

This was some time in September or October of
1908 (page 37). Mr. Jeter, who was the Super-
intendent of the American Sky Light and Iron
Works, said (at page 26), that his company was
unable to procure the material from Meurer
Brothers at the time he applied for it “ because our
company had no credit,M and for that reason
Meurer Brothers declined to let his company have
the material.

It was suggested that perhaps Fred Kilgus
would guarantee the account for the American Sky
Light and Iron Works, and thereupon Mr. Bolles
instructed his telephone girl to call Fred Kilgus
i>y telephone. Mr. Bolles had the conversation
that ensued and he testified that (at page 39)
“when I asked, ‘Is this Fred KilgusV [ was
answered, ‘Yes’

Later he said that he received a written com-
munication from Fred Kilgus appertaining to that
conversation over the telephone (page 40, exhibit
P-6). The Court excluded the telephonic conver-
sation between Mr. Bolles and Fred Kilgus, to
which ruling plaintiff noted an objection as
ground of appeal (page 41).

The court confined the proof of the contract ot
guaranty sued upon (pages 7, &c), to the writings
passing between Fred Kilgus and Meurer Broth-
ers Company, which appear in the form of letters
(Exhibits P-5, P-6, P-7, P-8,P-9, P-11.)

From this correspondence it appears that when
the matter of guaranteeing the American bky
Light account was broached to Fred Kilgus e
wrote to Meurer Brothers Company stating that

he would
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“ Deduct from the American Sky Light and
Iron Works figures one thousand dollars, and
place same to the credit of your account, for
payment when the work on the Lincoln Ave.
School is completed at Orange, N. J.”

This letter, which was dated October 16th, 1908,
appears to have reached Meurer Brothers Com-
pany on the same day, which was the day of the
telephone communication already referred to, and 10
on that same day Meurer Brothers Company
wrote to Fred Kilgus as follows:— (Exhibit P-6.)

“We are in receipt of your esteemed favor
of the sixteenth instant relative to the contract
held by the American Sky Light and Iron
Works for work on the Lincoln Ave. School,
and in accordance with the telephone conver-
sation which the writer held with you, we
understand that you are willing to agree to
make the first payment to us, amounting to 20
$1,000.00, when the American Sky Light and
Iron Works have done this amount of work.
Will you be good enough to write us to this
effect as on your original letter as pointed
out to you the payment could be withheld by
you until the work was done.”

A post-script was added to this effect:—

“ We understand according to contract that
first payment is due American Sky Light and 30
Iron Works when main work is done; second
payment when cornice is on annex and roofing
of three wings has been completed. ’9

On October 19th, 1908, Fred Kilgus wrote to
Meurer Brothers Company as follows:— (Exhibit
P-7.)

“In reply to yours of the 16th inst., beg to
state that I will make first payment of
$1,000.00 to you for the account of the Ameri- 49
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can Sky Light & Iron Works for material yon
are to furnish for the Lincoln Avenue School,
Orange, New Jersey.”

On that same day Menrer Brothers Company

wrote to Fred Kilgus as follows:— (Exhibit P-8.)

“We are in receipt of your favor of the

19th instant, and in accordance therewith we

will deliver material to the American Sky

Light and Iron Works for use on the Lincoln
Avenue School.”

All this was before the order of the American
Sky Light and Iron Works for the material was
accepted by Meurer Brothers Company (page 46).
Thereafter the material so ordered (Exhibit P-2)
was furnished by Meurer Brothers Company to
American Sky Light and Iron Works and deliv-
ered at its factory in Jersey City (page 29). It
was all applied and used in the construction of
the Lincoln Avenue School, except a small amount,
of the value of less than one hundred dollars
(pages 29, 31, 32). Mr. Jeter testified that the
material so furnished, together with the value of
the labor, was approximately two thousand dol-
lars (page 34).

On December 7, 1908, Fred Kilgus wrote to
Meurer Brothers Company and said— (Exhibit
P-9),

“We are authorized today to make a pay-
ment of one thousand ($1,000.00) to you by
the American Sky Light and Iron Works of
Jersey City, on account of materials furnished
for the Lincoln Avenue School, Orange, N.
J. We are sending you $500.00 today and
will make payment for the balance in a few
days, as we have several heavy payments com-
ing due this week, we are obliged to make it
in two payments at this time, which we trust
will meet with your satisfaction.S



5

And on December 9th, he again wrote (Exhibit
P-11),
“Yon have $500.00 coming to ybn on the
original order, which we will send you in a
few days when we get some money in.’*

Later, difficulties arose between Kilgus and the
American Sky Light which led to the American
Sky Light abandoning its work on the Lincoln
Avenue School without having Completed it.
Meurer Brothers Company were notified that the
American Sky Light had defaulted upon its work,
and that there would be no further payments made
to Meurer Brothers Company. (Exhibit P-12.)
Meurer Brothers Company were given the oppor-
tunity to complete the work if they wished to under
the terms of the original contract between Kilgus
and the American Sky Light and Iron Works
(Exhibit P-11.) The work.was eventually com-
pleted by the Newark Cornice and Sky Light Com-
pany for about twenty-three hundred dollars
(page 58). The amount of the original contract
with the American Sky Light was twenty-seven
hundred dollars (Exhibit P-1), and five hundred
dollars had been paid on account to Meurer
Brothers Company as above indicated.

The total amount of Meurer Brothers account
with the American Sky Light and Iron Works was
$1,086.74; amount paid on account by Fred Kilgus
$500.00, leaving a balance due of $586.74 (Exhibit
P-12). It was to recover this amount that the
present suit was brought.

Plaintiff relies chiefly upon the first count of his
declaration (page 7) alleging a contract of guar-
anty on the part of Fred Kilgus to the extent of
one thousand dollars for materials furnished by
Meurer Brothers Company ‘‘when said American
Skylight and Iron Works in the course of perform-
ance by it of its said contract with the said
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nish. material of tlie value of one thousand dollars
in the erection and construction of said building.”’

The gist of the defense interposed by defendant
(pages 53 to 121) is that there was no direct con-
tract of guaranty as alleged by plaintiff, but that
on the contrary Kilgus was only to pay Meurer
Brothers Company one thousand dollars when
that amount of money should become due and pay-
able to the American Sky Light and Iron Works.

10 And inasmuch as the necessity of completing the
work of the American Sky Light and Iron Works
through its failure to perform its contract in-
volved an expense of twenty-three hundred dol-
lars, the original contract price being but twenty-
seven hundred dollars, defendant contends that
not more than four hundred dollars, if anything,
ever became payable to the American Sky Light
and Iron Works under its contract. Hence, when
defendant paid Meurer Brothers Company five
A hundred dollars on account, he not only paid the
whole amount then due and owing to the Ameri-
can Sky Light and Iron Works, but one hundred
dollars more, and that therefore Meurer Brothers
Company had received all that they could legally
ask for.

Plaintiff objected to the admission of all the
testimony offered by defendant, intending to show
defective performance or lack of performance of
the American Sky Light and Iron Works contract

c¢v on the ground that he had nothing to do with the
direct contract of guaranty between Kilgus and
Meurer Brothers Company. The trial court, how-
ever, admitted all this testimony, and on cross-
motions to direct verdict, ruled that the contract
between the parties was as contended by the de-
fendant, and that the right of Meurer Brothers
Company to go against Fred Kilgus must of neces-
sity be worked out through the American Sky
Light and Iron Works Company to claim pay-
40 ment from Kilgus; that the American Sky Light

~—
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and Iron Works had no claim whatever against
Kilgus because of its failure to perform its con-
tract and that no money became due thereunder;
that hence no cause of action existed in favor of
Meurer Brothers Company against Fred Kilgus.

A verdict was accordingly directed by the court
in favor of the defendant and against the plain-
tiff (page 136).

Plaintiff submits that the court’s ruling in this
respect was erroneous and that a true construction
of the contract is to be gathered not only from the
letters which passed between plaintiff and defend-
ant, but from the conversations relating thereto
and the general setting or business situation which
led to the arrangement between the parties.

If Meurer Brothers Company was to receive
payment from Fred Kilgus only when money
should become due to the American Sky Light and
Iron Works, why did Meurer Brothers Company
refuse to supply the material to the American Sky
Light and Iron Works Company when Fred Kilgus
offered in his urst communication to make that
arrangement? Instead of their accepting that
proposition, they absolutely declined to do so and
by their telephone conversation, as well as their
letter of October 16th, 1908, specifically refused
to supply material unless Kilgus would agree to
pay them the one thousand dollars when material
to that amount had been furnished and material
and labor of that value had been supplied by the
American Sky Light and Iron Works in the con-
struction of the school building. The reference to
hrst and second payments was a mere observation
as to when those payments were due, but in no
way fixes the time of payment as the criterion by
which Meurer Brothers Company’s right to re-
ceive payment from Kilgus was to be measured;
and it was after Meurer Brothers Company had
thus flatly declined to Kilgus, unless he should
guarantee upon terms they had suggested, that
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Kilgus again wrote them, directly referring to that
communication, and said that he would make first
payment of one thousand dollars to them for ma-
terial they were to furnish the American Sky
Light and Iron Works.

This construction is borne out by the admissions
of Fred Kilgus that the thousand dollars had be-
come due and his payment of one-half that amount
on account, and it was not until he afterwards
learned that there was going to be difficulty in the
completion of the contract by the American Sky
Light and Iron Works that he shifted his posi-
tion and tried to save himself harmless. It was
then too late, and the evasive testimony of his
office men (pages 54, 56, 60, 64, 68, 75, 79) upon
this point should be enough to satisfy the court
in this regard.

Taken altogether it must be apparent that no
business man of ordinary keenness and caution
would have done anything else than what Meurer
Brothers Company did, or would make any other
arrangement than what they insist was made with
Kilgus. This is the construction that should have
been placed upon the contract, and in failing to
give it this construction and in directing a verdict
in favor of the defendant upon the converse con-
struction, the trial court erred.

The court also erred in declining to admit the
telephone conversation between Bolles and Kilgus.
It was clearly competent, regardless of its weight.

1 Wigmore on Evidence, p. 765, sec. 669;

3 Wigmore on Evidence, p. 2923, sec
2155;

State v. TJrber, 111 N. W. 811;

Gen’l Hospital So. v. N. H. R. R. Co., 65
Atl. 1065;

Kan. City S. Co. v. Standard W. Co., 9
S. W. 764; °

McCarthy v. Peach, 186 Mass. 67;
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1 Chamberlayne on Evidence, p. 971, sec.
794;

3 Chamberlayne on Evidence, p. 2303,
sec. 1741C.

The court also erred in not submitting the case
to the jury after declining to direct a verdict in
favor of the plaintiff.

Under all the circumstances of the case, if the
court felt disinclined to direct a verdict in favor 10
of the plaintiff, it was for the jury to pass upon
the credibility of the witnesses and to reconcile the
evidence which had been admitted upon the con-
tract between the parties.

The judgment of the Supreme Court should be
reversed and set aside, and judgment entered in
favor of the plaintiff in this court for the balance
due with interest, or a vernire de novo should be
awarded for the retrial of the case.

20
Respectfully submitted,
VREDENBURGH, WALL & CAREY,
Attorney for and of Counsel with
Plaintiff-Appellant.
30
*0

Vini jozssy Stats URASY






‘The Baker Printing Co., Law Case Printers, 251 Market St., Newark, N. J.

NewJersey Court of Errors and Appeals

Jacob Meurer, trading as Meurer

Brothers, On Appeal
Plaintiff-Appellant, from New
Jersejj
Us. S
) upreme
Fed Kllgus, Court.
Defendant-Appellee.

Brief for Defendant-Appellee.

This is an appeal from a judgment entered at the
Essex Circuit upon a verdict directed by the Honor-
ade Frederic Adams, the judge before whom the case
wes tried. At the conclusion of the case there were
aoss motions for the direction of a verdict, one made
by the plaintiff, and the other made by the defendant.
The motion of the defendant was granted. In grant-
ing the motion Judge Adams delivered a very careful
ard accurate statement of the facts and his conclu-
sias thereon, which is printed on page 129. We call
tte court’s particular attention to these findings by
Judge Adams and think they fully vindicate the
propriety of the judgment below. The appellant now
agues that even though the court below denied its
notion for the direction of a verdict, the case should
hae been left to the jury. It was, however, essential-
Iy a proper case for the direction of a verdict, since
tte facts were undisputed, and the sole question -was
“te of the proper construction of the contractural
relation between the plaintiff and defendant. Furtlier-



more, while the rule is not universally settled, the
better opinion is that where both sides make a motion
for the direction of a verdict, the case is taken from
the jury and the court may decide incidental questions
of fact. This is undoubtedly so where, after the de-
nial of his motion, the complaining party made ro
request for a submission to the jury. There was o
such request in the case at bar, and therefore the
appellant has no just cause for complaint if the find-
ing of the court below was unexceptional in point of
law.
Schultes vs. Sickles, 41 N. E. (N. Y.), 574

Empire State Go. vs. Railway &c. Co., 210
Uu. S, L

No Error of Law was Committed.

The appellee was the general contractor on the
Lincoln Avenue School at Orange, N. J. Among his
sub-contractors was the American Skylight & Iron
Works, a concern which desired to purchase some of
its material from the appellant. The appellant re-
fused to deliver this material unless it received some
assurance with regard to the payment thereof. The
agreement between the appellee and the American,
Skylight & Iron Works is printed at page 137. Under
it, it is very clear that the American Skylight & Iron
Works were entitled to nothing until they should
have completed their work to the satisfaction of the
architect. As preliminary to the introduction of the
correspondence which took place between the appellee
and appellant, counsel for the appellant endeavored
to prove a telephone conversation between Mr. Bolles,
the manager of the appellant, and the office of M.
Kilgus (see p. 40) and the court’s .refusal to permit
this evidence to go in is now alleged as error. We



submit there was no error. Even if error was techni-
cally committed, it was altogether harmless. Thus
it appeared from Mr. Belles’ own statement that he
did not. know whether he was talking to Mr. Kilgus
or not, in fact he said (p. 40) :

“I commenced to talk to some one whom I sup-
posed was some one representing Fred Kilgus.”
The particular question which was overruled by the
ocourt was:
“What was said Mr. Bolles at the time you
were talking over the telephone to Mr. Kilgus’
office?”

The court said:

“At present I will sustain the objection.”

The plaintiff made no effort afterwards to identify
the person who had talked from Mr. Kilgus’ office,
nor was the offer renewed. At any rate, in as much
as the plaintiff made no allegation of any agreement
other than that contained in the correspondence” and
all the correspondence was offered in evidence, this
matter is wholly unimportant.

The correspondence which it is alleged is the founda-
tion of the claim against the defendant, was as fol-
lows: On October 16th, 1908, the defendant wrote
to the plaintiff:

“I will deduct from the American Skylight &
Iron Works $1,000 and place same to the credit
of your account, for payment when the’work on
the Lincoln Avenue School is completed, at
Orange, N. J.”

In reply to this letter the plaintiff wrote the de-
fendant on October 16th, 1908, as follows:

“We are in receipt of your esteemed favor of
the 16th inst. relative to the contract held by the
American Skylight &, Iron Works for wobrk on
the Lincoln Avenue School, and in accordance



with the telephone conversation which the writer
held with you, we understand that you are will-
ing to agree to make the first payments to us
amounting to $1,000 when the American Skylight
& Iron Works have done this amount of work
Will you be good enough to write us to this
effect, as on your original letter as pointed out
to you the payment could be withheld by you
until the work was done.
We thank you very kindly for your considera-
tion in this matter and beg to remain.”
A postscript to this letter was as follows:

“We understand according to contract that
first payment is due American Skylight & Iron
Works when main work is done, second payment
when cornice is on annex and roof of three wings
has been completed.”

On October 19th, 1908, the defendant wrote to the
plaintiff as follows:

“In reply to yours of the 16th inst. beg to
state I will make first payment of $1,000 to you
for the account of the American Skylight & Iron
Works for material you are to furnish for the
Lincoln Avenue School, Orange, N. J.”

And on the same date the plaintiff replied to the
defendant as follows:

“We are in receipt'of your favor of the 19th
inst. and in accordance therewith we will de-
liver the material to the American Skylight &
Iron Works for use on the Lincoln Avenue School
and thanking you very kindly for your con-
sideration in this matter, we remain,”

As pointed out very clearly in the findings of
Judge Adams, the agreement, if there was any agree-
ment between the plaintiff and defendant, must be
found in these letters. The original offer of the de-
fendant was to make the payment when the work was



completed by the American Skylight & Iron Works.
This was embodied in the letter of October 16th. On
the same date a letter was written by the plaintiff
expressing dissatisfaction with this arrangement, but
on the 19th the defendant again wrote, and said that
lie would make the first payment of $1,000 to the
plaintiff “for the account of the American Skylight &
Iron Works.” Thus he did not say that he would
make the payment when $1,000 worth of work had
been done as suggested in Meurer’s letter of October.
16th, but merely that he would make the first payment
for the account of the American Skylight & Iron
Works to Meurer. The agreement is, therefore, that
contained in Mr. Kilgus’ letter of October 16th as
supplemented by his letter of October 19tli, and as
accepted by Meurer’s letter of October 19th, in which
it is expressly said that in accordance with Mr. Kil-
gus’ letter of the 19tli, plaintiff would deliver the
material. The subsequent correspondence shows
clearly that the plaintiff understood that there was
ro absolute guarantee upon the part of the defendant,
but that the plaintiff’s right to recovery had to be
sought through the American Skylight & Iron Works.

This litigation has already been protracted, the
plaintiff below having originally filed a claim for the
anourt in suit under the municipal lien law. This
metter was heard in the Court of Chancery and the
ocomplainant’s bill dismissed. The conclusions of
Vice-Chancellor Howell in that case are reported in
*7N. J. Eq., p. 175. Vice-Chancellor Howell in that
e said that as he construed the agreement between
the American Skylight & Iron Works and Mr. Kilgus,
there could be no recovery by the sub contractor
agairst Mr. Kilgus until the sub-contract had been
finished to the architect’s satisfaction. In accordance
with the general rule, the Vice-Chancellor held that
treright of recovery of Meurer Bros, in that case was
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dependant upon the right of the sub-contractor to re-
cover against Kilgus and in as much as there was 1o
such right, there could be no right upon the part of
Meurer Bros.

The facts are not disputed. The amount of the
original contract between the American Skylight &
Iron Works and Mr. Kilgus was $2,700. Five hun-
dred dollars was paid by Mr. Kilgus to the Meurer
Bros. Company on account of the American Skylight
& Iron Works. The American Skylight & Iron Works
defaulted in the work and failed. It was necessary
for Mr. Kilgus to expend $2,300 in the completion of
the work, therefore he suffered a net loss of $100 and
it is obvious that the American Skylight & Iron Works
itself could not have recovered anything from M.
Kilgus. It was the view of the court below, and we
think a proper view, that in as much as the American
Skylight & Iron Works could not ’have recovered
against Kilgus, Meurer could not either. This was
so since the agreement between the parties was that
Meurer Bros, were to have the $1,000 out of moneys
that should become due to the American Company.
All of the material upon which the claim is based was
delivered prior to October 31st, 1908. Reliance is
placed by the plaintiff upon the letter which the book-
keeper of Mr. Kilgus wrote to the Meurer Bros, on
December 7th, 1908, in which he said that the defend-
ant was authorized to make a payment of $1,000 to
Meurer Bros, and the claim is that the defendant is
now estopped to deny that there was $1,000 due. The
record shows clearly, however, that the statement in
this letter was erroneous. It was made in sole reliance
upon the fact that the American Company claimed
that much, without any investigation, and subsequent
investigation developed that $1,000 had not becomre
due and the eventual result, as above set forth, showed
that it never became due. There was no reason why
the defendant should not have been allowed to meke
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this explanation, and show what the fact was. Had
the plaintiff advanced any further credit, or in any
way changed his position on the faith of this letter,
there might be another question, but the entire account
had accrued a long time prior to this letter and it in
ro way changed the situation of the parties.

We submit that full justice was done in the court
below and that the judgment should be affirmed.

ARTHUR F. EGNER,
Of Counsel with Defendant-Appellee.
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Notice of Appeal.

(Filed November 20, 1913)

NEW JERSEY SUPREME COURT.,

Jacob Metjrer, trading as

Meurer Brothers Company,

Plaintiff, On Contract.

j.-Notice of

vs. Appeal.

Fred Kilgus,

Defendant. 20

To

Messrs. M cCarter & English,

Attorneys of Defendant:

Take Notice, that the plaintiff appeals to the
Court of Errors and Appeals of the State of New
Jersey, from the whole of the judgment entered
in the above entitled cause. 30

Yours respectfully,
VREDENBURGH, WALL & CAREY,
Attorneys of Appellant.

Dated July 2nd, 1913.
(Endorsed)

Service acknowledged July 7, 1913.

40
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Grounds of Appeal.

(Filed November 18, 1913)

NEW JERSEY COURT OF ERRORS AND
APPEALS

In the Last Resort in All Causes.

Jacob Meurer, trading as
Meuber Brothers Company, On Appeal
Plaintiff-Appellant, from New
NJersey Su-
Us. preme Court.
Grounds of
Fred Kilgus, Appeal.

Defendant-Appellee.

20

The following are the grounds upon which
plaintiff appeals to the New Jersey Court of
Errors and Appeals, in the last resort in all
causes, from the judgment of the New Jersey

Supreme Court:

First. Said judgment was rendered in favor
of defendant and against plaintiff, whereas it
should have been in favor of plaintiff and against

gQ defendant.

Second. The trial court erred in directing a
verdict in favor of defendant and against

plaintiff.

Third. The trial court erred in refusing to
direct a verdict in favor of plaintiff and against

defendant.

Fourth. The trial court erred in not sub-
mitting the case to the jury after refusing to
4Q direct a verdict in favor of plaintiff.



Grounds of Appeal
The following questions were admitted:

Fifth. To the witness Frederick Kilgus:

“ Q. Did yon have any complaints from the
Architect?

“Q. How did you find it? (The work which
had been done by the American Skylight &
Iron Works.)

“ Q. By whom was the work completed?

“Q. How much did you pay them to com-
plete the work?”

Sixth. To the witness, Lewis D. Kilgus:
“ Q. What progress did the American Com-
pany make on this work, if you know?
“Q. Did they finally complete the work
that they had contracted to do?”

Seventh. To the witness Henry M. Coleman:
“Q. Now, Mr. Coleman, at the time you
wrote this letter, Exhibit P-9, had you been
informed by the architect or anybody else
that a payment of $1000. had become due to
the American Skylight & Iron Works?”

Eighth. To the witness, Ernest F. Guilbert:
“Q. What can you say as to the work that
was done by them. (American Skylight &
Iron Works.) Was it satisfactory or unsat-
isfactory ?”

Ninth. To the witness, Gottlieb Yunker:
“Q. Now, do you remember having given
a figure for completing the metal work on
the Lincoln Avenue School?
“Q. Then do I understand that in’ your
judgment these changes were necessary to
make the work conform to the specifications?”

10
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Grounds of Appeal

Tenth. To the witness, Grant A. C. Behee:
. “ Q. Now, at the time the American Sky-
light & Iron Works discontinued work was
the work that they had done up to that stage
satisfactory ?”
The following questions were overruled:

10 Eileventh. To the witness, Grant A. C. Behee:

“ Q. Well, now, what in your opinion was
a fair cost for the construction of that entire
work from start to finish?

“A. Of the entire roof as the sheet metal
was involved?

“ Q. That was required by the specifica-
tions?”

Twelfth. To the witness Charles G. Bolles, Jr.
20 “ Q. And did that written communication
refer in any way to the conversation that you
had over the telephone?
“ Q. What was said Mr. Bolles, at the time
you were talking over the telephone to Mr.
Kilgus % office?”

Thirteenth. The specifications in the contract
between Frederick Kilgus and Newark Cornice
and Skylight Works, marked Exhibit D-8, were

30 admitted in evidence.

Fourteenth. The letter dated January 2,1909,
from Fred Kilgus to Meurer Brothers, marked
Exhibit D-11, was admitted in evidence.

Fifteenth. The motion to strike out the testi-
mony of witness Gottlieb Yunker referring to the

condition of the cornices and seams was denied.

4q Sixteenth. The questions of the various wit-
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Recognizance

nesses referring to the contract between Fred.
Kilgus and American Skylight & Cornice Works,
and the manner in which the work thereunder was
performed, to which general objections were
made, were admitted.

Dated November 15, 1913.

VREDENBURGH, WALL & CAREY,
Attorneys for Appellant.

{Endorsed)

Service acknowledged and consent to file, dated
November 17, 1913.

Recognizance.

(Filed December 10, 1913)

Know A1l Men by These Presents, That we,
Jacob Meurer of Brooklyn, New York, as prin-
cipa, and International Fidelity Insurance
Company, & body corporate, authorized to become
surety upon bonds required or used in judicial
proceedings within the State of New Jersey, as
surety, are held and firmly bound unto Fred
Kilgus, of Newark, New Jersey, in the sum of
One Hundred Dollars ($100,), lawful money of
the United States, for which payment well and
truly to be made we bind ourselves, our heirsr
executors, administrators, successors and assigns,
jointly and severally, firmly by these presents.

In Witness W hereof, said principal has here-
unto set his hand and seal, and said surety has
caused these presents to be signed in its corporate
name by its President and attested by its Secre-
tary, and its corporate seal to be hereto affixed.

The Condition of This Obligation Is Such
That

Whereas, said Jacob Meurer has taken an ap-

20

30
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Recognizance

peal from the Supreme Court of the State of
New Jersey to the Court of Errors and Appeals
of said State, to remove a certain judgment ob-
tained by said Fred Kilgus in an action upon con-
tract in said Supreme Court, as appears of rec-
ord in said Supreme Court:

Now Therefore, if the said appellant Jacob
Meurer shall prosecute said appeal with effect
and also pay and satisfy, if said judgment be
affirmed, all the damages and costs adjudged in
said former judgment, and all costs and damages
to be awarded for delay of execution, then this
obligation shall be void; otherwise to remain in
full force.

Sealed and delivered byj
* Jacob Meurer, j
In presence of JACOB MEUER (Seal).
Pierre F. Cook,
Arthur H. Graham,
Notary Public, Queens County 7275,
Certificate filed in Kings .County.
[Notary Seal]

International Fidelity Insurance Company,
By
A. A. Altschuler, President.
C. T. Johnson, Secretary.
[Corporate Seal]

Taken and acknowledged this 4th dayj
of December, 1913, before me J
Pierre F. Cook,
Supreme Court Commissioner of New Jersey.

, (Endorsed)

I approve the within bond as to form and suf-
ficiency of surety.
Pierre F. Cook,
Supreme Court Commissioner of New Jersey.
Dec. 4, 1913.

(Consent to file as of time, Dec. 10,1913.)
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Declaration.

(Filed November 29, 1911) 1

NEW JERSEY SUPREME COURT,

Opthe First Day of December, Nineteen Hun-
dred and Eleven.

Essex County, ss.:

Feed Kilgus, the defendant in this suit was
summoned to answer unto Jacob Meurer, trading
as Meurer Brothers Company, the plaintiff there-
min an action upon contract, and thereupon the
said plaintiff by Vredenburgh, Wall & Carey, his
attorneys, complains:

Foe That W heeeas, heretofore, to wit on the
oth day of October, 1908, at the City of Brook-
Iyn, m the State of New York, to wit, at Newark,
in the County of Essex, aforesaid, in considera-
ion¢hat the plaintiff at the special instance and
request of said defendant, should furnish, sell and
deliver certain goods, wares and merchandise to
the American Skylight and Iron Works, for use
by said American Skylight and Iron Works in
the erection and construction for the defendant

La™ a,c?’rtam building known as Lincoln
Avere School Budding, in the City of Orange

ﬂfaNdW— JerSey’ which Part of said
Amenean Skylight and Iron Works
or a*g 01?7 c°ntr?cted to construct and erect
Bdmi o f!fendanti’ SaJd defenda“t undertook and
Lmt efd« Pay *° the plaintiff for “ d on ae-
T™T °f PDrchase Pnce of said goods, wares

aeS n fT th®-Ta°f °ne thonsand d«l-
Im Wn v ¢W en Sald American Skylight and

nWorks m the course of the performance by
iotd said contract with said defendant, should

a, ' oerform work and furnish material of the

o 3 'p )« 1 3
»rai191sttrucl?itr)rlg1 o%ssagid Qlﬁﬂiﬁ;lsg he erection
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Declaration

And the plaintiff avers that in consideration of
said promise and undertaking of the defendant,
he did on the 31st day of October, 1908, furnish,
sell and deliver to said American Skylight axd
Iron Works, the aforesaid goods, wares and mer-
chandise by him to be furnished, sold and deliv-
ered to American Skylight and Iron Works, as
aforesaid, and said American Skylight and Iron
Works did thereafter, to wit, on the 7th day of
December, 1908, do work and furnish material for
and in the erection and construction of said build-
ing* and in the course of the performance of its
contract with said defendant, which work and
material were of the value of One Thousand Dol-
lars, whereby said sum of One thousand dollars
became due and payable from said defendant to
the plaintiff;, and thereafter and on the seventh
day of December, 1908, said defendant, in part
payment of said sum of One thousand dollars so
due and owing by the defendant to the plaintiff,
paid to the plaintiff on account thereof, the sum
of Five hundred ($500.) Dollars, and although
the plaintiff has often requested said defendant
to pay the balance of Five hundred dollars re-
maining unpaid and so due and owing from the
defendant to the plaintiff, yet the said defendant
has thence hitherto neglected and refused and
still does neglect and refuse so to do, to the
damage of the plaintiff One thousand dollars.

And Also for That Whereas, heretofore, to
wit, on the 19th day of October, 1908, at the City
of Brooklyn, in the State of New York, to wit, at
Newark, in the County of Essex aforesaid, in
consideration that the plaintiff at the special in-
stance and request of the defendant, should fur-
nish, sell and deliver to the American Skylight
and Iron Works certain goods, wares and mer-

4Q chandise for use by said American Skylight and
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Iron Works in the erection and construction for
the defendant of a part of a certain building
known as Lincoln Avenue School Building, located
in the City of Orange and State of New Jersey,
for the construction and erection of which portion
of said building said American Skylight and Iron
Works had a contract with said defendant, said
defendant agreed to pay to said plaintiff for and
on account of the purchase price of said goods,
wares and merchandise, the sum of One thousand
dollars when the work on the main or original
building should be done by said American Sky-
light and Iron Works.

And the plaintiff avers that in consideration of
the aforesaid promise and undertaking of the
defendant, he did thereafter, on the 31st day of
October, 1908, furnish, sell and deliver to said
American Skylight and Iron Works said goods,
wares and merchandise by him to be furnished,
sold and delivered to it; and thereafter and on
the 7th day of December, 1908, said American
Skylight and Iron Works did perform and do the
work by it to be done on said main or original
building, whereby said defendant became and was
indebted to the plaintiff .in the sum of One thou-
sand ($1000) Dollars, which sum said defendant
was then and there bound to pay to the plaintiff;
and thereafter and on said 7th day of December,
1908, in part performance of such promise and
undertaking to pay to the plaintiff said sum of
One thousand dollars so due and owing by him
to the plaintiff, said defendant paid to the plain-
tiff the sum of Five hundred dollars ($500.), and
although the plaintiff has often requested said
defendant to pay the balance of Five hundred
Dollars remaining unpaid and so due and owing
by the defendant to the plaintiff; yet the defend-

10

20

30

ant thence hitherto has neglected and refused, and 4
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Declaration

still does neglect and refuse so to do, to the dam-
age of the plaintiff One thousand ($1000) Dollars.

And Also for That W hereas, heretofore, to
wit, on the 19th day of October, 1908, at the City
of Brooklyn, in the State of New York, to wit at
Newark, in the County of Essex aforesaid, in con-
sideration that the plaintiff at the special instance
and request of the defendant should furnish, sell
and deliver to the American Skylight and Iron
Works certain goods, wares and merchandise for
use by said American Skylight and Iron Works
in the erection and construction for the defendant
of a part of a certain building known as Lincoln
Avenue School Building, located in the City of
Orange and State of New Jersey, for the con-
struction and erection of which part of said build-
ing said American Skylight and Iron Works had
a contract with said defendant, said defendant
agreed to pay to said plaintiff for and on account
of the purchase price of said goods, wares and
merchandise the sum of One thousand Dollars
when the first payment should become due from
the defendant to said American Skylight and
Iron Works, for and on account of the work done
and the materials furnished by said American
Skylight and Iron Works in the erection and con-
gn struction of said building.

And the plaintiff avers that in consideration of
the aforesaid promise and undertaking of the
defendant, he did thereafter, to wit, on the 31st
day of October, 1908, furnish, sell and deliver to
said American Skylight and Iron Works the said
goods, wares and merchandise by him to be fur-
nished, sold and delivered to it; that on the 7th
day of October, 1908, the first payment to said
American Skylight and Iron Works for work done
and material furnished by it in the erection and

40 construction of said building became due and

10

20
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payable from said defendant to said American
Skylight and Iron Works, and by reason of the
premises said defendant became and was indebted
to the plaintiff in the sum of One thousand Dol-
lars, which sum said defendant was then and
there bound to pay to the plaintiff, and in con-
sideration of the premises said defendant then
and there undertook and promised to pay to the
plaintiff on request said sum of One thousand
dollars; and thereafter, and on the 7th day of
December, 1908, in part performance of his said
promise and undertaking, said defendant paid to
the plaintiff the sum of five hundred dollars, and
although often requested by the plaintiff to pay
the balance of $500. remaining unpaid and so due
and owing by the defendant to the plaintiff, yet
the defendant thence hitherto has neglected and
refused and still does neglect and refuse to pay
the same to the plaintiff, to the damage of the
plaintiff One Thousand Dollars.

And Also for That W hereas, the said defend-
ant on the first day of November, 1911, at the City
of Newark, in the County of Essex aforesaid, was
indebted to the plaintiff in the sum of One thou-
said dollars for the price and value of goods sold
and delivered by the plaintiff to the defendant at
his request; and in the like sum of money for the
price and value of goods bargained and sold by
the plaintiff to the defendant at his request; and
in the like sum of money for the price and value
of work done and materials for the same provided
y the plaintiff for the defendant at his request;
and in the like sum of money for money lent by
* t"e defendant at his request; and
1? sum of money for money received by
the defendant for the use of the plaintiff; and in
the hko sum of monev for monev paid by the

10
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Declaration

quest; and in the like sum of money for interest
due from the defendant to the plaintiff for the
plaintiff having foreborne moneys due from the
defendant to the plaintiff at the defendant’s re-
quest, for a long time then elapsed; and in the
like sum of money found to he due from the de-
fendant to the plaintiff on an account then and
there stated between them; and the defendant
afterwards, to wit, on the day and year last afore-
said, in the county aforesaid, in consideration of
the premises, respectively promised to pay the
said several last mentioned moneys respectively
to the plaintiff on request; yet the defendant dis-
regarded his promises and has not paid any of the
said moneys or any part thereof; to the plaintiff’s
damage One thousand Dollars ($1000.), and there-
upon it brings its suit, &c.

VREDENBURGH, WALL & CAREY,
Attorneys for Plaintiff.
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Bill of Particulars.
(Filed November 20, 1913)
NEW JERSEY SUPREME COURT.

Jacob Meurer, trading as
Metjrer Brothers Company,
Plaintiff,
17 On Contract. 10
ABill of Par-
UsS.

ticulars, &c.

Fred Kilgt js,
Defendant.

Please Take Notice :

That the following is a bill of particulars of the
plaintiff’s demand, together with a copy of the 20
writing on which the declaration herein is founded.

Yours respectfully,

Dated January 19, 1912.

VREDENBURGH, WALL & CAREY,
Attorneys for Plaintiff.

To:
Messes. McCarter & English,
Attorneys for Defendant. 30

40



Bill of Particulars.

Mr.Fred Kilgus,
To Meurer Brothers Company, DK.

1908.

Oct. 19 To amount agreed to be paid by de-
fendant Kilgus to plaintiff Meurer
for materials to be furnished by

Tu the plaintiff to American Skylight
& Iron Works for Lincoln Aye.
School, Orange, N. J.....cccccernnnn... $1000.
1908.
Dec. 7 Credit by payment on account--—- 300
Balance du€........ coceeerernnnnnn.. . $500.
20

Copy of Writings :
(Letter Head of Plaintiff.)
Oct. 16, 1908.

Mr. Fred Kilgus,
13 South Sixth St.
Newark, N. J.

gr. Dear Sir :

We are in receipt of your esteemed favor of
the 16th instant relative to the contract held by
the American Skylight and Iron Works for work
on the Lincoln Ave. School and in accordance
with the telephone conversation which the writer
held with you, we understand that you are willing
to agree to make the first payments to us, amount-
ing to $1000.00 when the American Skylight and
Iron Works have done this amount of work. Will
you be good enough to write us to this effect as

4Q on your original letter as pointed out to you the
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payment could be withheld by you until the work
was done.

We thank you very kindly for your considera-
tion in this matter, and beg to remain,

Yours respectfully,

MEURER BROS. CO.
C. N. Bolles, Jr. 10
General Manager.

P. S—We understand according to contract
that first payment is due American Skylight &
Iron Works when main work is done second pay-
nert when cornice is on annex & roof of 3 wings
hes been completed?

20
(Letterhead of defendant)

., - Oct. 19th/08
Mess Meurer Bros Co.

#567/77 Flushing Brooklyn N'. Y.

Dear Sir s —

In reply to yours of the 16th inst. beg to state
1will make first payment of $1000.00 to you for
the account of the American Skylight & Iron
Works for material you are to furnish for the dU
mnooln Ave School, Orange, N. J.

Yours truly
FRED KILGrUS
H. M. C.
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(Letterhead of defendant)

Dec. 7th/08
Mess Meurer Bros Co.
Brooklyn N. Y.
Dear Sirs:—

We are authorized to-day to make a payment
of one thousand ($1000.00) dollars to you by the
American Skylight & Iron Works of Jersey City
on account of material furnished for the Lincoln
Ave School, Orange, N. J. we are sending yon
$500.00 to-day, and will make payment for the
balance in a few days, as we have several heavy
payments coming due this week, we are obliged
to make it two payments at this time, which we
trust will meet with your satisfaction.

Yours truly
FEED KILGTJS
H. M .Coleman.

{Endorsed)

Service acknowledged January 20, 1912
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Plea.
(Filed January 20, 1912)
NEW JERSEY SUPREME COURT.

Jacob Metises, trading as

Meueeb Bsothees Company,

Plainti
ff’ On Contract. 10

Us.
PLEA.
Feed Kelgtjs,
Defendant.

And the said defendant, by McCarter & Eng-
lish, his attorneys, comes and defends the wrong
and injury when &c. and says that he did not
undertake and promise, in manner and form as 20
the plaintiff hath above thereof complained
against him and of this he, the said defendant,
puts himself upon the country &c.

McCarter & English,
Attorneys of Defendant.

30

40
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Specification of Defences.

NEW JERSEY SUPREME COURT.

Jacob Meurer, trading as

Metjrer Brothers Company
’ On Contract.

ASpecification

US.
of Defences.

Fred Kilgus.

To Messrs. Vredenrurgh, Wall & Carey,
Attorneys of Plaintiff.

The following is a specification of the defences
intended to-be made nnder the plea of general
issue filed by the defendant in the above entitled
cause:

First: The defendant is not indebted to the
plaintiff as alleged in the declaration.

Second : The defendant owes the plaintiff
nothing.

Third: The American Skylight & Iron Works
did not perform the work and furnish the mate-
rials agreed by it to be performed and furnished.

Fourth: The performance by the American
Skylight & Iron Works of the work and labor and
the materials furnished by it pnder its contract
with the defendant for work on the Lincoln
Avenue School building were defective.

Fifth : The American Skylight & Iron Works
did not perform and furnish work and material

40 of the value of one thousand dollars, in the erec-
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Plea.
(Filed January 20, 1912)
NEW JERSEY SUPREME COURT.

Jacob Meubeb, trading as
Meubeb Beothees Company,
Plainti
11 On Contract. 10
US.

PLEA.

Feed Kilgus,
Defendant.

And the said defendant, by McCarter & Eng-
lish, his attorneys, conies and defends the wrong
and injury when &c. and says that he did not
undertake and promise, in manner and form as 20
the plaintiff hath above thereof complained
against him and of this he, the said defendant,
puts himself upon the country &c.

McCarter & English,
Attorneys of Defendant.
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Specification of Defences.

NEW JERSEY SUPREME COURT.

Jacob Meures, trading as

Meurer Beothees Company,
On Contract.

s ASpecification
10 ’ of Defences.

Peed Kilgus.

ToO Messes. Vbedenburgh, Wall & Carey,
Attorneys of Plaintiff.

The following is a specification of the defences

intended to he made nnder the plea of general

on issne filed by the defendant in the above entitled
cause:

First: The defendant is not indebted to the
plaintiff as alleged in the declaration.

Second : The defendant owes the plaintiff
nothing.

Third: The American Skylight & Iron Works
3Q did not perform the work and furnish the mate-
rials agreed by it to be performed and furnished.

Fourth: The performance by the American
Skylight & Iron Works of the work and labor and
the materials furnished by it under its contract
with the defendant for work on the Lincoln
Avenue School building were defective.

Fifrth: The American Skylight & Iron Works
did not perform and furnish work and material
40 of the value of one thousand dollars, in the erec-
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tion and construction of said Lincoln Avenue
School building.

Sixth: The work and materials performed
ard furnished by the American Skylight & Iron
Works on the Lincoln Avenue School building
amounted in value to less than five hundred
dollars.

Seventh : The first payment never became due
ard owing from the defendant to the said Amer-
ican Skylight & Iron Works for work done on the
Lincoln Avenue School building.

Eighth: Nothing at any time became due to
tte American Skylight & Iron Works from the
defendant, in addition to the sum paid to the
plaintiff on account of said American Skylight &
Iron Works.

Ninth : The plaintiff did not furnish material
to the American Skylight & Iron Works of the
value of one thousand dollars.

Tenth : Goods, wares, and merchandise of the
valte of one thousand dollars, were not furnished
to the American Skylight & Iron Works by the
plaintiff and by said American Skylight & Iron
Works used in the erection and construction of
treLincoln Avenue School building.

Eleventh : Because the American Skylight &
Iron Works defaulted in its contract with the de-
fendant for work and materials in the erection
ad construction of said Lincoln Avenue School
hulding®, whereby the defendant was compelled to
complete the work to be done under said contract

10

a acost in excess of the amount remaining due 40
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and payable to and on account of the American
Skylight & Iron Works.

Twelfth : No payments in excess of five i
dred dollars ever became due and owing from
the defendant to the American Skylight & Iron
Works, or any one else, on its account, for work
performed and materials furnished by the Amer-
ican Skylight & Iron Works, in the construction
and erection of the Lincoln Avenue School

building.

Thirteenth : The defendant did not make the
alleged agreement relied on by the plaintiff.

Fourteenth: Neither the defendant nor any
one authorized in his behalf ever promised the
plaintiff to make any payments to him on acoount
of the American Skylight & Iron Works.

Fifteenth: The defendant never made any
agreement with the plaintiff as to payments to
him on account of work done by the American
Skylight & Iron Works.

Very Truly Yours
McCarter &English.

(Endorsed)

Service February 2, 1912.
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(Filed June 13, 1913)

Afterwards, to wit, at the Circuit Court
iiolden at Newark, in and for the County of Essex,
before the Honorable Fre deric Adams, to whom
the said cause had been referred for trial by the
Honorable William S. Gummere, Chief Justice of
the Supreme Court, on the fifteenth day of April,
nineteen hundred and thirteen, according to the
form of the statute in such case made and pro-
vided, comes as well the said plaintiff as the said
defendant by their respective attorneys within
mentioned, and the jurors of the jury between the
parties aforesaid in the place aforesaid being also
summoned, come, who to speak the truth of the
matters and things therein contained, being cho-
sn tried and sworn, say upon their oaths that the
said defendant Frederick Kilgus did not under-
take and promise in manner and form as the said
plaintiff hath in his said declaration alleged.
Therefore, &c.

FREDERIC ADAMS,
Circuit Court Judge.
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Judgment.
(Entered June 3, 1913))

Therefore it is considered that the said plaintiff
Jacob Menrer, Trading as Menrer Brothers Com-
pany, take nothing by its said writ, and that the
said defendant, Fred Kilgus, do go thereof with-
out day &c.

And it is further considered that the said de-
fendant Fred Kilgus, do recover against the said
plaintiff, Jacob Menrer, Trading as Menrer
Brothers Company, the sum of thirty-nine dollars
and ten cents, for his costs and charges by him
about his defence in this behalf laid out and ex-
pended by the Court now here adjudged to the
said defendant and with his assent, according to
the form of the statute in such case made and pro-
vided, and that the said defendant, Fred Kilgus,
have execution thereof, &c.

Judgment signed this third day of June, A. D.
nineteen hundred and thirteen.

WILLIAM S. GUMMERE,
CJ.
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Testimony.

new jersey supreme court, .

E ssex Cir cuit.

Monday, April 14, 1913.

19

Jacob Meuree, trading as Meu-
ber Brothers Company,

On Contract.
Us.

Fred Kilgus.

Before Hon. Frederick Adams, J., and a Jury.

For Plaintiff appear Messrs. Vredenburgh, W all
& Carey, by John A. Hartpence, Esq.

For defendant appear Messrs. McCarter & Eng*
lish, by Arthur F. Egner, Esq.

A jury is called and sworn.
Mr. Hartpence opens for plaintiff.
Mr. Egner opens for defendant.
30

Alan H. Jeter sworn in behalf of plaintiff.

Direct-examination by Mr. Hartpence:

Q Mr. Jeter, where do yon reside? A. 304
West One Hundred and Fifty-first street, New
York.

Q What is your business? A. Roofing and
sheet metal.

Q In what way are you engaged in that bus-
iness? A. Superintendent.

40
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Alan B. Jeter, for Plaintiff—Direct

Q. Were you ever in the employ of the Ameri-
can Skylight & Iron Works? A. I was.

Q. Were yon in their employ in the year 1908?
A. T believe so.

Q. How long had you continued in their em-
ploy? A. I was in their employ during the time
that this Lincoln avenue job was going on.

Mr. Egner: Answer the question, please.

Q. How long were you in their employ? A I
am sure seven or eight months.

Q. And in what capacity were you employed by
them? A. Superintendent.

Q. Superintendent of the concern generally?
A. Yes.

Q. General superintendent? A. Yes, sir.

A* Aur’n§‘ihe time you were acting in that ca-
pacity did the American Skylight & Iron Works
have anything to do with the Lincoln avenue
school building, in Orange, New Jersey? A. They
had.

Q. When was that, Mr. Jeter? A. I don’t recall
the date.

Q. Well, can you recall generally? A. It was
at the time that the contract was awarded, which
is a matter of record.

Q- Well, do you remember whether it was in the
early part of your employment or the latter part?
A. It must have been the latter part, because after
that the company failed, and that was the last job
that we had.

Q. Now, what was the work which the American
Skylight &Iron Works had to do upon the Lincoln
avenue school building, in Orange?

Mr. Egner: I think the best way to show
that would be by reference to the specifica-
tions.

The Court: It may be answered generally;
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Alan E. Jeter, for Plaintiff—Direct

it may be considered as a general question
and answered generally.

A. The roofing and sheet metal work.

Q Did yon have charge of that piece of work as
the superintendent? A. Yes, sir.

Q For whom did the American Skylight and
Iron Works perform that piece of work? A. For
Fred Kilgus.

Q Was there any contractual arrangement be-
tween Fred Kilgus and the American Skylight &
Iron Works? A. I received an order.

Q (Paper shown to witness.) [ hand you a
memorandum and ask you if you have ever seen
that before. A. I have.

Q What is that, Mr. Jeter? A. That was the
order that Mr. Kilgus gave me—Mr. Fred Kil-
gas’s son, the gentleman whom [ recognize, sitting
before me now.

Q An order for what? A. For the roofing and
sheet metal work of the Lincoln avenue school.

Q Does the signature of the American Sky-
light & Iron Works appear on this order? A. It
doesnot Oh, it does, yes, in my own handwriting.

Q Did you sign that for the American Skylight
&lron Works? A. I did.

Q And does Mr. Kilgus’s signature appear on
there? A. It does.

Q In what form? A. Is that “ L. D. Kilgus” ?

Q Well, I am asking you about it, Mr. Jeter.

Mr. Egner: I think the paper will speak
for itself. .

(Question withdrawn.)

Witness: This was signed by Mr. Kilgus.
I don’t know what those two first letters are,'
whether it is “ L. D.” or what it is. [ recog-

nize that as the signature he put on at the
time.
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Alan H. Jeter, for Plaintiff—Direct

Q. And was it in pursuance of this order that
the American Skylight & Iron Works entered
upon the performance of the work upon the Lin-
coln avenue school building? A. It was.

Mr. Hartpence: 1 offer it in evidence.
(Paper marked Ex. PI.)

Q. Now, Mr. Jeter, after that order had been
executed and accepted by you for the American
Skylight &Iron Works, did the American Skylight
& Iron Works take any steps to perform the work?
A. It did.

Q. Now, who acted for the American Skylight
& Iron Works in that capacity? A. I did.

Q. And what did you do first? A. I endeavored
to buy the material from Meurer Brothers.

Q. Was there any particular reason why you
endeaovored to buy it from Meurer Brothers?

Mr. Egner: How is that material, if your
Honor please?

The Court: Oh, merely to give an appear-
ance of rationality to the transaction.

A. If my memory serves me correctly, the speci-
cations called for Meurer’s tin iron sheets.

Q. Did you procure the material from Meurer
Brothers with which to perform the American
Skylight’s part of this contract? A. Not at that
time.

Q. Why not? A. Because our company had no
credit.

Q.And did Meurer Brothers decline to let your
company have the material for that reason? A.
They did.

Q. What occurred after that, if anything, per-
taining to this matter? A. I went over later to see
Mr. Bolles, who was manager for the Meurer
Brothers, and tried to get this material, and he



27
Alan H. Jeter, for Plaintiff—Direct

at that time determined that he wouldn’t deliver
it unless we secured an order or he received an
order from Fred Kilgus or his firm.

Q Did you at any time after that succeed in
procuring the material that you wished for that
purpose? A. I did later.

Q Under what arrangements did you succeed in
procuring it? A. That Fred Kilgus was to— 10

Mr. Egner: If that is in writing—

The Court: Is that order the arrangement ?
That is the contract, is it, or is the contract
outside of that?

Witness: No, sir; there is no contract out-
side of that, that I know of.

Mr. Egner: If your Honor please, the
order is between Kilgus and the American
Company, and [ believe we are now talking
about an arrangement by which Meurer 20
Brothers advanced material, and I think that
appears in correspondence and letters, and
therefore we ought not to have the witness’s
testimony about it.

The Court: I see. You are quite right
about that.

Q (Question read.)

The Court: Before you answer that ques-
tion, «tell us whether the evidence of that ar-
rangement is in writing or whether it is not
in writing.

Witness: Why, I believe that that arrange-
ment is in writing between Kilgus and Meurer
Brothers.

30

% the Court:
Q In letters? A. Yes, sir.
Q. Or an oral contract? A. Letters.
The Court: Then the letters will speak for

themselves. He says the letters will tell the 40
story.
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By Mr. Hartpence:

Q. Well, Mr. Jeter, did you after the time to
which you have reference succeed in procuring
from Meurer Brothers Company the material for
the American Skylight & Iron Works to he used
in their contract on the Lincoln avenue school? A.
1 did-

Q. Was that material received by the American
Skylight & Iron Works? A. It was.

Q. For that purpose, from Meurer Brothers
Company? A. It was.

Q. Do you know where it was delivered? A. It
was delivered to the factory at Randolph avenue;
I believe the number was 221 Randolph avenue,
Jersey City.

Q. (By the Court.) Your factory? A. Yes, sir.

Q. (By Mr. Hartpence.) Who was in charge of
your factory there? A. A gentleman by the name
of William K. Hamilton.

Q. Are you familiar with Mr. Hamilton’s signa-
ture? A. I am.

Q. Have you seen his handwriting? A. I have.

Q. I show you what purports to be the signa-
ture of William K. Hamilton to this paper and
ask you whether or not you recognize that hand-
writing [paper shown to witness]? A. I do.

Q. Whose handwriting is it? A. Mr. Hamil-
ton’s.

(Paper marked P2 for identification.)

Q. I show you another paper, which purports to
contain the signature of W. K. Hamilton, and ask
you if you recognize that handwriting (paper
shown to witness) ? A. I do; Mr. Hamilton’s.

Q. Is that Mr. Hamilton’s handwriting, too?
A. Mr. Hamilton’s handwriting, too.

(Paper marked P3 for identification.)
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Q I show you a third paper, which purports to
ocontain the signature of Mr. Hamilton, and ask
yon if you recognize that (paper shown to wit-
ness) ? A. Mr. Hamilton’s.

Q W. K. Hamilton’s signature? A. W. K.
Hamilton’s, the same man, yes.

(Paper marked P4 for identification.)

Q Now, Mr. Jeter, do you know of your own
knowledge whether or not the items mentioned in
Exhibit P3 for identification were delivered to and
received by the American Skylight Works from
Meurer Brothers Company (paper shown to wit-
nesy ? A. They were.

Q (By Mr. Egner.) How do you know? A.
Because I saw them; I counted them.

Q (By Mr. Hartpence.) Do you know of your
om knowledge whether or not the materials rep-
resented by the items in P4 for identification were
delivered to and accepted by the American Sky-
yght Company (paper shown to witness)? A
fes, sir.

Q Now, Mr. Jeter, where do you say these ma-
terials were delivered and received by the Arneri-

Works? A. At our factory.

* Where was the factory? A. 221 Randolph
avere, Jersey City. F

Q What became of it after that, do you know?
i tt was delivered to the Lincoln avenue school

n PrePared in the factory,
y. What happened to it after that, if you know*

t X aPPlis,d °n the r°°f and the coraices on

frequently did yonr duties as superin-

Wﬁ?&mﬁ 'r'ogress (o] ttll”?e € wWor Cr(‘z?nge

no stip“,ated «me that I had to be
’ 1was On the job nearly every day. Pos-

10
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sibly some days I was not there, bolt ‘'most every-
day I was there.

Q. How nearly was the material furnished by
Meurer Brothers to the American Skylight Works
for that job used up on the Lincoln avenue school
at the time you ceased operations there? A. Well,
substantially all of the tin was used, and all of the
galvanized iron had been worked into comnices,
with the exception of possibly a few sheets; I
don’t recall just the number. I am sure that it
was not as many as twenty sheets l'eft in the fac-
tory. I believe that one or two sections of this
cornice after having been made was also left in
the factory after our company had discontinued
operations. The rest of it was delivered, and all
of the cornices—all of the walls, rather, which
were ready were set with the cornices, and sub-
stantially all of the tin was on and finished.

Q. And the cornices that you refer to were com-
pleted so far as the preparation of them was con-
cerned? A. They were.

Q. And what remained to be done with those
cornices? A. Set them on the wall and make the
joints.

Q. And, of course, that would follow when the
wall was ready for them; was that true? A. It
was;yes, sir.

Q. This small amount of tin and the few pieces
of cornice that you refer to that might have re-
mained in the factory, did anything remain to be
done on that so far as the American Skylight
Works was concerned? A. I think you misunder-
stood me, counsellor. There was nothing left to
be done on the tin. \

Q. No, I separated the tin. A. I didn’t say that
there was any tin left in our factory; that was all
carried to the Lincoln avenue school; but there
was a few sheets of galvanized iron and some cor-
nices, I believe two or three 16 foot lengths.
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Q (By the Court.) Left at the factory? A.
Left in our factory.

Q (By Mr. Hartpence.) That was the galvan-
izediron? A. That was the galvanized iron; yes,
Sir.

Q From which the cornices were made? A.
Yes, sir.

Q (By the Court.) Let me understand. Were
these two or three 16 foot lengths of the iron
whichwere left in the factory before it was shaped
into cornices or of the cornices after they were
shaped? A. These were the cornices all put to-
gether and finished, just ready to send to the job.
By Juror No. 7:

Q You have mentioned twenty sheets. What
wes that that you had reference to? A. About
twenty sheets of iron that we had left over.

Q Sheet-iron? A. Sheet-iron, galvanized iron;
¥es, Sir.

Q (By the Court.) That is, which you had not
worked up? A. We had not worked up.

ByMr. Hartpence:

Q What was the value, approximately, Mr.
Jeter, of the sheets that you had not yet worked
¥ A. Oh, I should supose possibly $20 or $25.

By the Court:

Q You mean this 20 feet? A. No, sir; twenty
sheets that were not worked up.

QI got the word wrong. Twenty sheets? A.
Yes, sir.

Q You say they were worth approximately $25?
A Yes, sir.

B/Mr. Hartpence:
Q What approximately was the value of the

10

30

peces of cornice that had not yet left the factory? 40
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The Court: You mean of the two or three
16-foot lengths of cornice?

Mr. Hartpence: Those that were made up,
if your Honor please.

The Court: They were made up; is that
what you refer to?

Mr. Hartpence: Yes, sir.

A. Ho you mean of the raw material or the cor-
nices completed, including the labor, and so forth,
what was the value of those?

Q. Yes, the value as they were. A. Oh, I should
judge $50 or $60.

By the Court:

Q. Are those the two or three 16-foot lengths of
cornice? A. Yes, sir.

Q. $50 or $60? A. Yes, sir.

By Mr. Hartpence:

Q. Now, what remained to be done on those two
or three 16-foot lengths except to place them on
the building? A. There was nothing else to he
done; they were all completed.

Q. The work had been done upon them? A.
The work had been done upon them; yes, sir.

Q. Aside from that small portion of the mate-
rial to which you have just referred, had all the
material furnished by Meurer Brothers to the
American Skylight Works for that job been used
in the job at the Lincoln avenue school? A. It
had.

Q. What was the value of the material that was
used in the school building?

Objected to on the ground that it does not
appear that witness is qualified to answer the
question, and on the ground that the question
is immaterial.

(Question withdrawn.)
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By Mr. Egner:
Q How long have you been in the skylight bus-
iness, Mr. Jeter? A. Twenty-one years.
Q And you have a thorough practical knowl-
edge of it? A. Yes, sir.
Q And you have figured jobs? A. Yes, sir.
Mr. Egner: All right.
The Court: Now you may answer the ques-
tion.
Defendant’s counsel object to this ruling of
the Court.
Objection noted as ground of appeal.

Q (Question read as follows: i(What was the
value of the material that was used in the school
building?” ) A. The value of the material.

By Mr. Hartpence:

Q Yes? A. The value of the material was what
Meurer Brothers said: I don’t recall offhand just
what the bill amounts to—with the exception of
the material that I have just mentioned that is re-
maining in the factory.

The Court: You are now asked with refer-
ence not to what they said, but your own
knowledge on the subject, if you have any.

Q What was the value, Mr. Jeter, including the
labor expended on it, the work that had been put
mit?

Mr. Egner; Let us either have the value of
°r The first question was
What was the value of the material?” Now
It is with the labor.
The Court: The material and labor?

Mr. Hartpence: Yes, sir; and the work per-
formed upon it.

A. Shall I answer that now?
The Court: Yes.

10

20

30
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Witness: That was, I should say, approxi-
mately $2000.

Q. Did the American Skylight & Iron Works
ever receive any payment from Fred. Kilgus? A.
Not to my knowledge.

Mr. Hartpence: I desire to offer m evidence
10 P3 for identification and P4 for identification.
(Papers marked respectively Ex. P3 and

Ex. P4.)

Cross-examination by Mr. Egner: A

Q How long were yon with the American Sky-
light & Iron Works all together? A. I mnst have
been with them about eight months, if my memory
serves me correctly.

Q. Why did yon leave, Mr. Jeter?

20 Objected to as irrelevant.
(Question withdrawn.)

Q. Did the American Skylight & Iron Works
go out of business during the pendency of this 30b?
a Ygg sir.

Q. Now, do you know of any of the tin work
having been taken off while you were in charge
of the job for the American Skylight & Iron
Works? . ., s

Objected to as irrelevant, Incompetent ana
immaterial.

The Court: (After argument.) Meurer
Brothers might have taken it off, or taken it
back. It does not appear from the question
who took it off.

(Objection withdrawn.)

A. One course.

a1) Q. What is that? A. One course. j
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Q. What do yon mean by “ One course” ? A.
The sheets are put together, locked and soldered—

Q (By the Court.) You are speaking of tin on
the roof now, are you? A. Yes, sir; speaking of tin
onthe roof. I don’t recall just the length of those
rafters; I imagine about 16 feet. The tin was in
ore course, or one length, with two edges, one on
either side, and the men had put down that
course of tin, and the architect’s representative
called my attention to the fact that the specifica-
tions called for paper to be put under the tin, and
I immediately had the men loosen the tine that was
on this course and put the paper under. However,
this course of tin wasn’t damaged. It was put
back after the paper had been put under it.

Q (By Mr. Egner.) You say it was put back
by your company? A. Yes, sir; that was the first
oourse of tin put on the job.

Q Was there paper under the tin on the rest
of the job? A. Yes, sir.

Q. There was? A. Yes, sir.

Q Why were not these remaining cornices put
up that were in the shop? A. Our company failed
before that part of the work got ready.

Redirect-examination by Mr. Uartpence:

Q. Mr. Jeter, was any of the material which was
furnished by Meurer Brothers Company to the
American Skylight & Iron Works for that job sent
back or taken back by Meurer Brothers Company?
A. Not to my knowledge.

Q What was the work that you referred to that
had not yet gotten ready for the cornices at the

tire of the failure of your company? A. The brick
walls.

Id

O
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Charles H. Bolles, Jr., sworn in behalf of
plaintiff.

Direct-examination by Mr. Hartpenee:

Q. Mr. Bolles, where do yon reside? A. Brook-
lyn.

Q. And whatis your business? A. Tin-plate and
metals.

Q. Where do you conduct your business? A.
575 Flushing avenue, Brooklyn.

Q. By whom are you employed? A. Meurer
Brothers Company.

Q. Who are Meurer Brothers Company? A.
Jacob Meurer is the proprietor, doing business
under that name.

Q. How long have you been employed by Jacob
Meurer? A. Six years.

g And what is your position? A. General man-
ager.

Q. How long have you occupied that position?
A. The entire time [ have been there.

Q. And as general manager what are your du-
ties? A. To pass on credits, making prices, and
general supervision of sales, and so forth—the
general conduct of the business.

Q. Were you employed in that capacity in the
year 1908? A. I was.

Q. And did you at any time in that year have
any business relations for Mr. Meurer with the
American Skylight &Iron Works? A. We did.

Q. And did you in that same time have any bus-
iness relations for Mr. Meurer with Fred. Kilgus?
A. We did.

Q. Now, what was the business that you had
with the American Skylight & Iron Works? When
was it? In the year 1908, the latter part of the
year. They desired to purchase from us material

4Q to be used on a certain building being erected in
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the State of New Jersey. The amount was large,
and their credit was absolutely no good, and I re-
fused to sell them without a guaranty which would
be satisfactory to our company.

Q With whom did you have your negotiations
with the American Skylight & Iron Works? A.
Mr. Jeter, representing them.

Q The gentlemen who just preceded you on the
witness-stand? A. Yes, sir.

Q Do you recall just when, or about when, Mr.
Jeter and you had your first discussion in this
matter? A. Not exactly to the month; the latter
part of the year, some time in September or Oc-
tober, somewhere along there.

Q Well, how did it first come about? A. Jeter
cane to see me and said that his company—

Mr. Egner: [ object to any conversation
between Jeter and Mr. Bolles. I do not see
how it is binding on this defendant.

The Court: (After argument.) If you
make your question sufficiently general, I do
not see any objection. If you ask what a cer-
tain man said, he not being a party to the
suit, you get into difficulties at once.

Mr. Hartpence: My question did not call
for that.

(Question read.)

The Court: You may answer that ques-
tion, if you can, without stating the conver-
sation.

Witness: We were called upon by Mr.
Jeter to deliver goods for use on the school
which I have already referred to.

Q In what way were you called upon to deliver
“7 goods? A. He said that he had a contract
were our tin was specified and wanted to know
1Weould sell him the material.

10

40
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Q. Did he at that time give you an order for
the material that he wanted? A. He tendered ne
an order.

Q. Now, I show you P2 for identification, and
ask you if that was the order that he tendered
(paper shown to witness) f A. That is the order.

Q. (By the Court.) You say he sent it to you?
A. He brought it.

Mr. Hartpence: nTendered” was the word
he used, if the Court please.

The Court: That is, Mr. Jeter?

Mr. Hartpence: Yes, your Honor.

Q. (By Mr. Hartpence.) Now, when Mr. Jeter
tendered this order to you, P2 for identification,
did you accept and fill the order? A. I told him
we would not accept it.

20 Mr. Egner: Now, we are having conver-
sations again. The questions are all right,
but the answers are all wrong.

Mr. Hartpence: I am perfectly willing to
have that answer stricken but, if you want it,
Mr. Egner.

Mr. Egner: 1 do not want to be technical.

The Court: It is really what the witness
has already substantially said: that he re-
fused to sell without guaranty.

Q. When you told Mr. Jeter that you would
not accept the order, what occurred, if anything?
A. T told him it would he necessary for him to give
security.

Mr. Egner: Now we are having conversa-
tions again.

Witness: Well, I declined to fill the same.
Put it that way.

Q. Did anything further occur with regard to
40 the order which had been tendered? A. Yes, sir.
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Q What?
The Court: Tell us what was done.

A. He stated—1I have got to state a conversa-
tion here—he stated that he could give us a guar-
anty.

The Court: Why do you not get along and
get down to the writings ?

Q As aresult of your interview with Mr. Jeter
at the time the order, P2 for identification, was
tendered, did you have any transaction with Fred
Kilgus? A. We did.

Q (By the Court.) With whom? A. Fred
Kilgus.

Q (By Mr. Hartpence.) Now, what was that,
M. Bolles? A. We called him on the telephone—

By the Court:

Q Who did? A. Our office, sir.

Q How do you know? A. I gave the girl in-
structions to do so, and was connected with a
party answering to Fred Kilgus. I don’t know
whether it was Fred Kilgus or—

Q Did you hear the conversation? A. I had the
conversation, sir.

Q You heard your end of it. You did not hear
Kilgus’s end of it? A. No, but when I asked, “ Is
this Fred Kilgus?” I was answered, “ Yes.”

Q I am speaking of the conversation that fol-
lowed A. No, sir; I did not.

Q Well, you understood that he was called up?
A He was called up; yes, sir.

% Mr. Hartpence :
Q Who was present in your office at that time?
o r Ne’er sat by the side of my desk.

Jy what took place between you and Mr
Kilgus at that time?

10
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Mr. Egner: Well,-he did not say that he
knows whether Mr. Kilgus was on the wire.

Witness: [ can’t say that.

Mr. Hartpence: He said that he called
Fred Kilgus, and he answered that it was
Fred Kilgus.

The Court: [ do not understand that the
conversation was with the witness.

Mr. Hartpence: Yes; the preliminary con-
versation was. The call was made by the tele-
phone girl, and then I understood that the
witness was connected with the office and
talked.

Witness: The connection was made to my
desk at that time.

Q. (By the Court.) You did the talking with

20 somebody? A. Yes, sir; suposed to he somebody.

After the instruction was given, the connection

was made on my desk, and then I commenced to

talk to someone whom I supposed was someone
representing Fred Kilgus.

Q. (By Mr, Hartpence.) Did you after that
time receive any written communications from Mr.
Fred Kilgus appertaining to the conversation that
you had over the telephone? A. Yes.

Q. And did that written communication refer

3Q any way to the conversation that you had over
the telephone?
Objected to.
The Court: The written communication
will speak for itself.

Q. What was said, Mr. Bolles, at the time yon
were talking over the telephone to Mr. Kilgus’s
office? .

Mr. Egner: 1 do not think that is admis-
sible.
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The Court: We are not quite prepared for
that, are we? It does not yet appear that it
was Mr. Kilgus himself, the party himself,
and if it was not, it does not appear that the
person who spoke for him was authorized to
represent him.

Mr. Hartpence: Thé rule is, as I under-
stand, that where a call is made over the tele-
phone in the regular course of a business
office, and the reply comes back that it is that
office, it thereupon becomes competent, al-
though its weight may be an entirely different
matter. I do not offer this particularly with
regard to its weight. I am simply trying to
let the story be told, as nearly as possible as
it took place, so that the whole picture will be
before us. We will not stand on the tele-
phonic conversation, of course.

The Court: I will be glad to look at any
case you have.

Mr. Hartpence : I cannot cite it now.

The Court: At present I will sustain the
objection.

Plaintiff’s counsel objects to this ruling of
the Court.

Objection noted as ground of appeal.

Q Following the occasion to which you have
just referred, did you have any further communi-
cation with the defendant in this case, Fred Kil-
gus? A. Yes.

Q What sort of a communication, if any, did
youreceive from Kilgus? A. I received a letter.

Q Following that occasion, did you or did you
mot furnish any material to the American Sky-
ught & Iron Works for use upon the Lincoln ave-
ne school building? A. I would like to under-
stand that a little more clearly.

10
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Q. (Question read.) A. Not upon that, no.

Q. Well, now, did yon or did yon not following
that occasion—A. Oh, afterwards, yes.

Q. —fnrnish any material to the American Sky-
light & Iron Works for nse on the Lincoln avenue
school building? A. Yes.

Q. Do yon recall what material yon did furnish,
generally? A. As to value?

Q. Now, do yon recall what material was furn-
ished? A. Yes, roofing tin, galvanized iron and
solder.

Q. Was it in pursuance of the order, P2 for
identification, which we have already had under
discussion, that the material was furnished?

Mr. Hartpence: You will recall, if your
Honor please, that at the time the order was
presented he did not fill it, because he was not
satisfied with the credit. Now he has testified
that he did furnish material, and my question
is, Was it in pursuance of the order presented
by Mr. Jeter, P2 for identification?

Mr. Egner: While I do not want to inter-
fere with the plaintiff’s conduct of his case, I
think that before this evidence is all gone into
the defendant ought to be tied up to this mat-
ter. He has the correspondence and letters,
and he proposes to have them in evidence.

seems to me that the way to do would be
to tie us up first. I think in the present stage
of the proof this testimony is immaterial and
incompetent.

Mr. Hartpence: There is nothing yet to
show what P2 is. The question is, Was it in
pursuance of P2 that the material was furn-
ished? P2 might explain the whole situation,
and, of course, it might not.

The Court: You may answer the question

¥

yes or no.
(Question read.)
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A. Yes.

Q And was the material set forth in the order,
P2 for identification, furnished by Meurer Broth-
ers Company to the American Skylight & Iron
Works for the Lincoln avenue school job?

Mr. Egner: I do not think that is right.
We are having a lot of testimony brought in
on a paper that is not in evidence, and counsel 10
refers to it in his question as an order.

Mr. Hartpence: The witness referred to it
as an order.

The Court: The evidence is of no value, of
course, unless P2 gets in evidence, because we
do not know what the contents of it are, and it
would not help the jury in its present form.

It strikes me that you must first prove an ac-
ceptance of that order before you can use it.

Mr. Hartpence: The furnishing of the ma- 20
terial, if the Court please, would be an ac-
ceptance of it. That is the basis of my pres-
ent question. [ might add to the question:
Was” the order accepted and the material
furnished?

The Court: You may put the question in
any form you like. I have not any wish to
express about that. How do you want to
ask it?

Mr. Hartpence: In that form: Was the
order," P2 for identification, accepted and the
material therein ordered furnished?

The Court: There are two questions. You
had better divide them.

30

Q (By the Court.) Was the order accepted?
A Yes. F

Company to the American Skylight & Iron Works 4
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for the Lincoln avenue job? A. On the guaranty,
yes.

Mr. Egner: I move that that be stricken
out—“ on the guaranty.”

Mr. Hartpence: I will consent that the first
portion of it be stricken out, and the mere
answer “ yes” remain.

The Court: Strike it out.

Mr. Hartpence: P2 for identification is now
offered in evidence.

Mr. Egner: I object to it. I think it is in-
competent and immaterial. It purports to be
an order from the American Skylight & Iron
Works, “ per William K. Hamilton,” and that
signature has been proved—that it is Hamil-
ton’s signature— an order to Meurer Brothers

2q to furnish for the account of this company cer-
tain materials therein specified.

The Court: (After argument.) I will re-
ceive P2 for identification.

Defendant’s counsel objects to this ruling
of the Court.

Objection noted as ground of appeal.

(Paper marked Ex. P2.)

Q. Mr. Bolles, I call your attention to an anno-

. tation on Exhibit P2 in pencil, and ask you if that

is in your handwriting (shown to witness)? A.
' Yes.

Q. How does it read? A. “ 0 K, account guar-
anteed, 19th of October.”’

Q. Did you place that on the order yourself?
A. Yes, sir.

Q. Now, prior to your making that annotation
on Exhibit P2 did Meurer Brothers Company re-
ceive any written communication from Fred. Kil-
gus regarding that order? A. We did.

40 Q. Now, I hand you what purports to be a letter
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from Fred. Kilgus, addressed to Messrs. Meurer
Brothers Company, and ask yon if that was re-
ceived by you, or by Meurer Brothers Company,
to your knowledge (paper shown to witness)t A.

It was.
(Paper marked PS5 for identification.)

Q Did Meurer Brothers Company, to your
knowledge, make any reply to the letter marked
“P5 for identification” ? A. We did.

Q I show you what purports to be a letter from
Meurer Brothers Company to Mr. Fred Kilgus,
ard ask you if that is the letter which was sent in
reply to the letter PS5 for identification (paper
shown to witness) f A. That is the one, yes.

(Paper marked P6 for identification.)

Q Was it prior to the sending of Exhibit P6 for
identification that you had the conversation by
telephone with Kilgus’s office? A. Can I see what
P6is? (Paper shown to witness.) This letter
was written after the telephone conversation.

Mr. Hartpence: Now, I will offer PS5 for
identification in evidence.

Mr. Egner: No objection.

(Paper marked Ex. P5.)

(Plaintiff’s counsel reads Ex. P5.)

Mr. Hartpence: 1 will offer P6 for identifi-
cation.

(Paper marked Ex. P6.)

(Plaintiff’s counsel reads Ex. P6.)

Q Now, Mr. Bolles, did Meurer Brothers receive
any turther communication from Fred. Kilgus in

,%)e,tter of Oetober 16th, which is
marked Exhibit P6” ? A. Yes.

aTA”™and what purports to he such a letter,

10

frsm S T°U A A*at the one that was received 4qg

ipaper shown to witness) ? A. It is.
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Mr. Hartpence: I offer that in evidence.

(Paper marked Ex. P7.)

(Plaintiff’s counsel reads Ex. P7.)

Mr. Egner: This is very wrong, because our
letter-book shows that it was for the first ac-

N count of the American Skylight & Iron Works.

Now, I find in the original letter that that
word “ first” has been written in. It appears
that there were some xs over it. [ think that
ought to be called to the attention of the
Court and jury.

Mr. Hartpence: I will be glad to read it
that way, although it is a matter of argument
(reading).

Q. Now, Mr. Bolles, was any reply made to Ex-
hibit P7 by Meurer Brothers to Fred. Kilgus? A.
Yes, sir.

Q. I hand you what purports to be a letter from
Meurer Brother Company to Fred. Kilgus dated
October 19, 1908, and ask you if that is the reply
that was sent to Exhibit P7 (paper shown to wit-
ness) I A. Yes.

Plaintiff’s counsel offers in evidence and
reads the paper identified by witness.
(Marked Ex. P8.)

Q. Now, Mr. Bolles, with reference to Exhibit
P7 and the order which has been marked in the
case, Exhibit P2, can you state whether or not the
notation on Exhibit P2 was made after the receipt
of Exhibit P7 or before Exhibit P7?

The Court: What do you mean by “ the not-
ation” !

Mr. Hartpence: He has already testified to
his notation on Exhibit P2.

The Court: The ink?

Witness: The ink.
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A. The same day, Mr. Hartpence.

By Mr. Egner:

Q The same date as what? A. The same date
asyour letter of October 19th— My letter of the
1%th isn’t it?

Q Yes. A. That is it. That day.

The Court: They are both dated on the
same day?
Mr. Hartpence: On the same day.

By Mr. Hartpence:

Q Did you have any further communication by
letter or in writing with Fred. Kilgus with regard
to this American Skylight & Iron Works and the
Lincoln avenue school matter after the OKing of
the order, Exhibit P2? A. We did.

Q I show you what purports to be a letter from
Fred. Kilgus to Meurer Brothers, dated December
7,1908, and ask you if that was received by Meurer
Brothers (paper shown to witness) ? A. Yes.

Plaintiff’s counsel offers in evidence and
reads the paper identified by witness.
(Marked Ex. P9.)

G Bolles, did Meurer Brothers Company
receive from Fred. Kilgus the $500 referred to in

PQ,, tter of December 7, 1908, marked “ Exhibit
P 7 A. They did.

Q Do you remember how it came, in what form ?
A it was mailed to us in the form of a check.

8J 't~s tlle check that was received (paper
srown to witness)?  A. Yes.

%}%}rjsda\é%spe‘%?fg eR§e§e§;‘<<P031ted by Meurer

cW_tfndAWo ayment made, or refused upon the
meek? A. Paypm%e,nt was made. P

O

30
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Plaintiff’s counsel offers in evidence and
reads the check identified by witness.
(Marked Ex. P10.)

Q. Mr. Bolles, I hand you what purports to be
a letter from Fred. Kilgus to Messrs. Meurer
Brothers, dated December 9, 1908, and ask yon if
that was received from Mr. Kilgus in the course
of the transaction referred to (paper shown to
witness) ? A. It was.
Plaintiff’s counsel offers in evidence and
reads the paper identified by witness.
(Marked Ex. P11.)

Q. Mr. Bolles, did Meurer Brothers Company
ever receive any further payment from Fred. Kil-
gus upon this account for material furnished to
the Ameican Skylight & Iron Works for the Lin-
coln avenue school? A. They did not.

Q. And do you know how much that account
still stands charged with? A. Not to the penny,
sir.

Q. Have you prepared a copy of the account be-
tween Meurer Brothers Company and the Ameri-
can Skylight & Iron Works on this Lincoln ave-
nue job? A. I have, certified to.

Q. And was that copy taken from the books of
original entry of Meurer Brothers Company? A.
Yes, sir.

Q. And shows accurately and correctly the ac-
count with the American Skylight & Iron Works?
A. Absolutely.

Mr. Hartpence: We want to offer this in
lieu of the production of the books, if the
Cojirt please.

Mr. Egner: I do not object on the ground
that the books are not here, but I think that,
even if the books were here, this evidence
would be incompetent and immaterial.
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The Court: (After argument.) It is com-
petent in one possible view of what the con-
tract was. The Court will have to make up
its mind what the contract was. I will re-
ceive this as so much datta for the judgment
of the Court to act on. If I do not adopt that
view of the Contract, it would have no effect
at all. These are certified copies of the ac-
count on your books, as I understand?

Mr. Hartpence: Yes, sir.

The Court: As against the American Sky-
light & Iron Works.

Mr. Hartpence: Yes, sir.

(Paper marked Ex. P12.)

Mr. Hartpence: I have made the calculation
to show what the account shows. It shows
$586.74 dtie. If Mr. Egner has no objection,
we will have that stated without asking the
witness.

The Court: You mean after giving credit

for the $500°?
" Mr. Egner: Well, that would appear, any-
way. The stipulation is not showing that
much due, but showing a balance of that much
on the books.

Mr. Hartpence: A balance of that much on
the books of Meurer Brothers as against the
American Skylight & Iron Works.

Mr. Egner: Yes.

Was any of the material furnished
byMeurer Brothers Company to the American
flight & Iron Works for the Lincoln avenue
scnool 3ob ever taken back by Meurer Brothers
Company? A. It was not..

Mr. Egner: I would like to object. I think
hat is objectionable for the same reason that
the offer of the accodnt was objectionable.

10
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Under onr view of the case and of this con-
tract, all those matters are immaterial, onr
obligation being to pay $1000 out of the first
payment, and the question at issue, in onr
view, being whether the first payment of $1000
ever became due.

The Court: I will receive the evidence, for
the same reason that I have received the ac-
count, somewhat tentatively. It may become
important.

Defendant’s counsel object to this ruling of
the Court.

Objection noted as ground of appeal.

Cross-examination by Mr. Egner:

Q. Now, I understood you to say, Mr. Bolles,
that you made a notation on that order, P2, on
October 19th, the day you received the letter from
Mr. Kilgus? A. Yes, sir.

Q. Had you, in fact, sent out any material under
this order prior to October 19th? A. Not until we
received Mr. Kilgus’s letter.

Q. The letter of the 19th? A. The 19th.

Q. Do you mean to say that you had not giv’n
them any tin whatever? A. No tin at all on that
order.

Q. Did you give them anything on the Lincoln
avenue school job? A. No, sir.

Q. Nothing whatever? A. No, sir.

Q. Now, there has been offered in evidence a
statement of account showing a general credit on
this job to the Skylight Works of slightly in ex-
cess of $1000; is that right? A. Yes.

Q. Did you extend them any credit in addition
to that on that job? A. No.

Q. That is your total account? A. That is our
total account as it stands.

Q. And that is all that you advanced them on
that job? A. Yes.
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Q. Do you personally attend to shipping out
material? A. I do not.

Q. Then how do you know that these materials
actually went to the Lincoln avenue job? A. Be-
cause no order is passed outside of the shipping
department without my o . K. on it, and that ought
to show, and the shipping clerk’s duty is to re-
ceive receipts for the goods.

Q Then your testimony is based on the assump-
tion that no goods would have been sent out with-
ouryour 0. K.? A. They absolutely would not sir.

Q Aside from that assumption, you cannot say
that these goods went to the Lincoln avenue
school? A. The fact that [ have seen the receipts
showing delivery to the American Skylight &Iron
Works.

Q You have no personal— A. Absolutely not.

Q —no personal knowledge that they went
there, however? A. No.

Q I showyou, Mr. Bolles, aletter dated Novem-
ber 19, 1908, signed “ Meurer Brothers Com-
pany,” to Mr. Fred Kilgus (paper shown to wit-
ness). Can you tell me whose signature that is?
A. Yes, sir; I can; that is Mr. Jacob Meurer’s
signature.

Q That is, the proprietor? A. That is, the pro-
prietor.

(Paper marked D1 for identification.)

Q I show you another letter, Mr. Bolles, dated
December 4, 1908, from Meurer Brothers Com-
pany, “ C. H. Bolles, Jr., general manager,” to
Mr. F. Kilgus (paper shown to witness). Is that
your signature? A. It is.

(Paper marked D2 for identification.)

Q. I show you another letter, Mr. Bolles, dated
December 8,1908, signed lIMeurer Brothers Com-
ply, C. H. Bolles, Jr., general manager,” to

10
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Fred Kilgus, and ask yon if that is yonr signature
(paper shown to witness) ? A. That is.
(Paper marked D3 for identification.)

Q. I show you another letter, dated December
18, 1908, signed “ Meurer Brothers Company,” to
Mr. Fred Kilgus, and ask yon whose signature
that is (paper shown to witness) ? A. That is Mr.
Jacob Meurer’s signature.

(Paper marked D4 for identification.)

Q. I show yon another letter, dated December
19, 1908, signed “ Meurer Brothers Company, C
H. Bolles, Jr., general manager,” to Mr. Fred
Kilgns (paper shown to witness). Is that your
signature? A. That is, sir.

(Paper marked D5 for identification.)

Q. I show yon another letter, dated January 9,
1909, from Meurer Brothers Company to Mr.
Frederick Kilgns, and ask yon whose signature
that is (paper shown to witness)? A. Mr. Jacob
Meurer’s.

(Paper marked Fx. D6 for identification.)

Redirect-examination by Mr. Hartpence:
Q. Mr. Bolles, the receipts that yon referred to
in yonr cross-examination, are they receipts which

30 you saw in the usual course in the conduct of your

40

business? A. Yes.
Q. And you have a large business, I suppose,
have you not? A. We have.
The Court: The witness said, “ I have seen
a receipt showing delivery to the American
Skylight Company.” Did he say anything
more than that?
Mr. Hartpence: [ understood him to say
receipts.”

[43
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Q (By the Court.) Well, you are in the habit
of taking receipts ? A. Always, sir.

Q (By Mr. Hartpence.) Of course, you do not
attend to all of the details of the business your-
self, personally? A. No, sir.

Plaintiff Rests.

Defendant’s counsel moves that plaintiff be
nonsuited on the ground that no liability on
the part of defendant has been shown.

(Counsel argue.)

At one o’clock P. M., the Court takes a re-
cess of one hour.

After Recess.

The Court: The case is not so entirely clear
to me now that I feel inclined to nonsuit. 1
will hear the defense.

Defendant’s counsel objects to this rulinsr
of the Court.

Objection noted as ground of appeal.

1 f RRDERICK K il gus, defendant, sworn in his own
behalf.

Mrect-examination by Mr. Egner*

4 ft are the defendant

Q And your occupation is what? A. Builder.
w  have you been a builder? A. About

(o)
warty ye .
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Q. In the city of Newark! A. Yes, sir.

Q. Do yon recall your contract which yon had
for the construction of the Lincoln avenue school,
in Orange? A. I do.

Q. Who was the architect on that school? A.
Mr. Guilbert.

Q. Do you recall having sublet the tin roofing,
cornice, slate work, leaders and metal work to the
American Skylight & Iron Works? A. I do;yes,
sir.

Q. Was that done by you personally dr by some-
body on your behalf? A. My son usually attends
to the subletting.

Q. Were you at all familiar with the progress
of the work on the school? A. I was.

Q. You went there personally? A. Yes, sir.

Q. What can you say as to the progress made
by the American Skylight & Iron Works? A. They
didn’t make very good progress.

Q. Did you have any complaints from the archi-
tect?

Mr. Hartpence: [ object to that question,
if the Court please, on the ground that it is
irrelevant, incompetent and immaterial. The
complaints made by the architect as to the
work of the American Skylight & Iron Works
is not relevant to permit the defendant to
avoid any contract of guaranty or agreement
to answer to the Meurer Brothers Company,
upon the faith of which they furnished the
material to the American Skylight & Iron
Works, inasmuch as it does not appear that
there was anything in that contract, upon
which was predicated the right of Meurer
Brothers to their payment, to avoid payment
if the work was not in proper shape.

The Court: I suppose the question is asked
upon the theory that the estimate, PI, shows
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that the work is to be done to the satisfaction
of the architect, and upon the further con-
struction that the liability of Mr. Kilgus to
pay anything to the plaintiff in this case is
dependent upon the creation of a liability
under PI as between Mr. Kilgus and the
American Skylight & Iron Works. It all goes
back to the construction that you are going to 10
put on this paper;in other words, it is a ques-
tion as to what the contract is. I will take
the testimony.

Plaintiff’s counsel object to this ruling of
the Court.

Objection noted as ground of appeal.

(Question read.)

The Court: Answer that yes or no.

1 I did. 2C

Q And what did those complaints have refer-
exeto! A. That the work wasn’t properly done.

Q Whose work!

The Court: Do you feel sure that that is
not hearsay! The architect’s certificate
speaks for itself. What the architect says
looks very much-like hearsay. You can call
the architect himself to say whether he was
satisfied.

30
Q Did you yourself examine the work which
hed been done by the American Skylight & Iron
Works! A. I did.
Q How did you find it!

Mr. Hartpence: I object, if the Court
please, because the work was to be done to
the satisfaction of the architect, not to the sat-
isfaction of the contractor, and I think if there
was any dissatisfaction, and it was relevant to
the case, it must come from the architect’s 40
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finding, not from this witness’s examination.

Mr. Egner: I can still show that the work
was not satisfactory. That is proof to be
added to the architect’s own sayso about it.
#The Court: A partial failure of considera-
tion would reduce any amount that might be
due on the contract between Mr. Kilgus and

10 the American Skylight & Iron Works. It

might reduce it if the contracts are really in-
terlocked, so far as to affect the right of the
plaintiff to recover. 1 think it is competent
in that view.

Plaintiff’s counsel object to this ruling of
the Court.

Objection noted as ground of appeal.

(Question read.)

A A. I found it not up to the specifications.
Q. In what respects was the work not up to the
specifications ?
Mr. Hartpence: I desire to interpose an ob-
jection on the same ground as before stated.
The Court: You may have an objection to
the whole line.
Objection noted as ground of appeal.

Q. In what way was the work not up to the
30 specifications? A. They started with the tin, and
the tin wasn’t painted and had no paper under it.
Q. Was there any other way in which the work
was not up to the specifications, that you can
recall?

The Court: We are not now talking about
specifications, and we have not the specifica-

tions before us.

By the Court:
40 Q What specifications do you refer to? Mr.
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Gilbert’s specifications in regard to the building,
inregard to the work.

Q The original contract was between whom?
A Between the Board of Education of Orange
and myself.

Q That is on file, I suppose? A. Yes, sir.

The Court: And the specifications attached
toit. We need those, do we not?

Mr. Egner: We have got a copy of the
specifications here.

By Mr. Egner:

Q Did you call the attention of the American
Skylight $ Iron Works to the defects in their
work? A. I think I did, after I was notified.

Q By whom were you notified? A. The archi-
tect.

Q And after you noticed the American Sky-
light & Iron Works of the defects in the work what
happened, what did they do, if anything? A-
Well, they ripped up some of it,

Q (By the Court.) What is that? A. They
ripped up the tin on one portion of the building,
what they had laid \they started to rip it up.

Q (By Mr. Egner.) And what did they do?
A They started to relay it.

Q And did they finish relaying it? A. No, sir.

G M they complete their work on the build-
Ii& A. Ng, sir.

Q By whom was the work completed?

Mr, Hartpenoe: I object, if your Honor
please, on the ground that that is irrelevant,
incompetent and immaterial.

Mr. Egner: That is merely introductory to
show what it cost us to complete their work.

Mr. Hartpenoe: We object on the ground
that that matter is incompetent, irrelevant
and immaterial and has no bearing on the
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liability of this defendant on the contract of
guaranty. It is not a term of the contract.
The Court: I will take the testimony.
Plaintiff’s counsel object to this ruling of
the Court.
Objection noted as ground of appeal.

Q. By whom was the work completed? A. The
Newark Cornice & Skylight Company.

Q. Did you know that there had been certain
correspondence between your office and the Meurer
Brothers Company in reference to materials to be
furnished to the American Skylight & Iron
Works? A. I knew there was some correspond-
ence.

Q. Do you recall that you paid $500 to the
Meurer Brothers Company? A. Yes, sir.

Q. You say that the work was completed by
the Newark Cornice & Skylight Works? A. Yes,
sir.

Q. How much did you pay them to complete the
work?

Mr. Hartpence: [ desire to enter a general
objection, if the Court please.

The Court: You may enter a general ob-
jection. Objection noted as ground of appeal.

A. $100 more than what was left.

Q. How much was it? A. I don’t know the ex-
act figures; somewhere around $2300.

Q. And you do recall, however, that the total
expense was $100 more than your contract with
the American? A. Yes, sir; I knew it was more.

Q. Who is Mr. Coleman? A. He is our book-
keeper.

Q. And you knew that he had this correspond-
ence with the Meurer Brothers Company? A. 1
donlt know the details of it. I knew that he
writes letters.
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Q I show yon Exhibit P9, Mr. Kilgus, which
was the letter of December 7th, in typewriting,
from Fred. Kilgus to Messrs. Meurer Brothers
Company, signed “ Fred. Kilgus, H. M. Coleman’’
(paper shown to witness). Did you personally see
that letter at the time it went out? A. I did not.

Q Did you become aware of the defects in' the
American Skylight & Iron Works’ work on this
job before or after this letter was written, in point
of time? A. Afterwards.

Q Afterwards? A. Yes, sir.

Q That is December 7,1908? A. Yes, sir.

Cross-examination by Mr. Hartpence:

Q How long had the work been progressing,
M. Kilgus, before you wrote this letter of Decem-
ber 7th? A. Probably a couple of months.

Q About how long? A. Probably a couple of
nmonths. I don’t know the exact time.

Q What is the full name of your son, Mr. Kil-
gus? A. Lewis D.

Q And he had charge of the figures, of the mak-
mg of the prices, of your business, did he not?
A. Yes, sir.

Q You were aware, were you not, from time to
tine, that Mr. Coleman sent out letters pertaining
toyour business? A. Yes, sir.

Q Used your letterheads for that purpose? A.

, Sir.
Q That is his particular part of the business,
non A-Between him and my son; they write
fesrand attend to correspondence.

ktLTilY!1 nOt make W a P°int to «ad every
tter that they send out from the office, do you-

to™, Were !mPortant; they are handed
tone somet1 €s.

ft Only wben they call your attention to them?
* -ies, sir.- f "i-'"F Vv,. Vv a
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Q. Now, you say that you "knew of a payment
of $500 on account from Meurer Brothers. You
Mew that payment was to be made, did you not?
A. Yes, I knew about that.

Q. And you knew that it was to he made, did
you not, on account of the material which Meurer
Brothers had furnished the American Skylight &
Iron Works for the Lincoln avenue job? A. Yes,
sir.

Q. And you knew at that time that you had
been authorized to pay $1000 to Meurer Brothers
by the American Skylight & Iron Works, did you
not? A. I don’t know what correspondence they
had with us; I didn’t see that letter.

Q. You knew that $500 was to he held back from
Meurer Brothers at that time, did you not? A.
Yes, sir. ¢ .

Q. You did not make that entire payment be-
cause you were not in .funds for the whole amount;
isn’t that right? A. Well, I don’t know about
that. I was afraid—we were always afraid that
the work Was not Satisfactory, the way it was
done.

Q. But you did not call that to the attention of
Meurer Brothers, did you? A. I didn’t see Meurer
Brothers.

Q. You said that the reason for not paying the

$500 wa§ because—

40

Mr. Egner: He said he had not seen the let-
ter.

Q. Your reason for retaining it, then, was dif-
ferent from the reason assigned to Meurer
Brothers; is that true? A. I knew that the work
wasn’t right and I hesitated paying; yes, sir.

Q. But you did not call that to the attention of
Meurer Brothers? A. No, sir.

Q. Now, in what respects was it not right, Mr.
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Kilgus, in this tin work that yon have referred to?
A. The architect notified me that the tin work
wasn’t painted on the under side and it had no
paper under it.

Q And it was the business of the American
Skylight & Iron Works to see that that was done,
was it not? A. In turn we notified them.

Q Now, Meurer Brothers Company had nothing
to do with the work there, did they? A. Well, I
don’t know.

Q They simply supplied the material, did they
not? A. I don’t know anything about that.

Q. Meurer Brothers were not contractors for
yon, were they? A. Not thatI know of.

Q Your contractual relation was with the
American Skylight & Iron Works, was it not? A.
I presume so.

Q And they were to perform the work on the
building, were they not? A. The American Sky-
light & Iron Works were to do the work; yes, sir.

Q And Meurer Brothers had nothing whatever
to do with that except to supply the material, had
they? A. That is the way I understood it.

Q So that they had nothing to do, then, with
the defective tin work, had they—Meurer
Brothers? A. Not that I know of.

Q Now, when you found that the American
Skylight & Iron Works had not finished this work
what steps did you take to have it finished? A.
We notified them, we wrote to them, sent them
letter after letter, to proceed with the work.

Q And then what did you do? A. They didn’t
do anything; they packed up their tools and went
away.

Q What did you do after that? A. We got
other figures.

0. Prom whom did you get other figures? A.

Id

zZu

on

Well, from different parties; I don’t know who; 40
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different parties that we got a number of figures
from.

Q. Don’t you recall someone from whom you
got figures? A. Why, if [ am right, we got it from
I don’t know as I want to mention the names.
I know we got figures. [ think Baier & Conrad
was one, if I am right; hut I am not positive about
those things.

Q. Well, as a matter of fact, you had the work
completed by the Newark Skylight Works? A.
Yes, sir.

Q. Do you remember whether they were the
lowest bidders for the work? A. Yes, sir; they
was the lowest bidders.

Q. Did you ever examine the specifications for
that purpose, Mr. Kilgus? A. Yes, sir; I did.

Q. And those were the specifications, were they
not, for the work of the American Skylight &Iron
Works, for the work which they were to perform?
A. They were attached to our specifications; their
specifications was part of ours, part of the general
contract.

Lewis D. Kilgus, sworn in behalf of the de-
fendant.

Direct-examination by Mr. Egner:

Q. Mr. Kilgus, you are a son of Fred Kilgus,
the defendant? A. I am.

Q. And are you associated with him in business?
A. Yes, sir.

Q. Do you recall your father’s contract for the
construction of the Lincoln avenue school? A. Bo
I recall it? .jiB

Q. Do you recall the contract with the City ol
Orange for the construction of the Lincoln avenue
school? A. I do.
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Q. Did you have anything to do with that work?
A. I looked after the office end of it.

Q Did you yourself go up to the building at all?
A. Very rarely.

Q You knew also, did you not, that your father
had made a subcontract with the American Sky-
light & Iron Works? A. I did, yes.

Q Did you have any occasion to observe the
work that they were doing there at the building?
A. No, I did not.

Q Do you recall the correspondence which
passed between your office and Meurer Brothers
Company? A. Yes.

Q By whom was that conducted mostly, or
practically all of it? A. Most of it was done—the
letters were dictated by Mr. Coleman.

Q And he is in your office? A. Yes, sir.

Q Do you recall having seen a check for $500
to the Meurer Brothers Company, which has been
offered in evidence here? A. Yes.

Q Do you remember ever having personally
seen Exhibit P9, this letter of December 7th, sent
by Mr. Coleman to the Meurer Brothers Company
(paper shown to witness)? A. Yes.

Q What progress did the American Company
make on this work, if you know?

Objected to as immaterial, irrelevant and
incompetent.

The Court: I will receive the evidence.

Plaintiff’s counsel objects to this ruling of
the Court.

Objection noted as ground of appeal.

Q What progress did the American Skylight &
Iron Works make on this work? A. Well, the
American people started to work, and after they
middone some work, if I recollect, they came to us
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assign a certain part of their payment when it was

coming due to Menrer Brothers, as they couldn’t

get any material, and I think we wrote a letter, or

somebody in the office wrote a letter, stating—
Objected to.

Q. Do not state what you wrote; but you had
correspondence. Now,- I want to know particu-
larly, Mr. Kilgus, if you know, how the American
Company progressed in the work on the building?
A. Well, until that time the work was very unsat-
isfactory and slow in progressing.

Q. Until what time? A. Until the time that we
agreed to turn over a certain amount of money—

Q. The time of your correspondence with Meu-
rer Brothers'? At Yes.

Q. Now, after that correspondence how did the

2Q work progress? A. Well, for awhile it went along

30

a little more satisfactory.
Q. Well, now, tell pie how it eventually pro-
gressed. Did they finish their work?

The Court: Confine your attention to that
particular w°rk-

Q. Did they finally complete the work that they
had contracted to do? A. They did not.

Mr. Hartpence: I desire to interpose a gen~
eral objection to this line of testimony pn the
ground that it is incompetent, irrelevant and
immaterial.

XheCoprt: Yes.

Objection noted as ground of appeal.

Q. Now, referring to this letter, Exhibit P9, of
December 7,1908, was it prior in point of time or
after that in point of time that you became aware
of the unsatisfactory nature of the work which
they had done? A. Why, we became aware atief

AO this letter was written.
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Q And after having become aware of that fact
didyon have further correspondence with Meurer
Brothers? A. We did.

Q Now, did the American Company finish the
work? A. They did not.

Q By whom was the work finished? A. The
Newark Cornice & Skylight Company.

Q And who made the contract with the Newark
Comice & Skylight Works? A. I did.

Q I show you a contract, or memorandum,
dated January 2, 1909, “ Newark Cornice & Sky-
light Works,” signed “ L. D. K.” Is that the con-
tract that you made with the Newark Cornice &
Skylight Works (paper shown to witness)? A.
Yes, that is the contract.

Mr. Egner: [ offer that contract in evi-
dence.

Mr. Hartpence: We object to it on the
ground that it is incompetent, irrelevant and
immaterial.

The Court: I will take it.

(Paper marked Ex. D7.)

Defendant’s counsel reads Ex. D7.)

Q Now, did the Newark Cornice & Skylight
Works complete that work? A. They did.
Q And how much did you pay them? A. $2300.
Q Aside from this $500 payment, did you make
ary other payments on account of the American
Skylight Works? A. No, air.
“Q You a sef of specifications entitled
specifications for the general construction of ad-
dittons and alterations for the Lincoln avenue
building,” dated July 20, 1908, “ Ernest F.
e ’ Architect” (paper shown to witness).
e i?d?re sPeeiGations which are referred to

iP1 and in the contract between your-
1™ tile Newark Cornice & Skylight Works,
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which have just been offered in evidence? A. Yes,
sir; they are.

Mr. Egner: I offer those in evidence. They
are really part of this general contract; they
are part of Exhibit PI.

Mr. Hartpence: I object to them on the
ground that they are irrelevant, immaterial

1° and incompetent, and, further, there is no ref-
erence to them in Exhibit PI.

The Court: I will receive them.

(Paper marked Ex. D8.)

Cross-examination by Mr. Hartpence:

Q. Do you know why the American Skylight &
Iron Works did not finish the work, Mr. Kilgus!
A. Finish their contract?

Q. Yes. A. I don’t know why. They simply
didn’t go ahead; they laid down and didn’t go on
with their work. We didn’t have any reply stat-
ing why they didn’t complete it.

Q. Do you know whether they stopped because
they were compelled to abandon the work? A. By
and by, after they had stopped work for some time,
we found out that they had failed.

Q. And that they were financially unable to pro-
ceed?

Mr. Egner: I do not see how that is ma-
O terial, why they did not do it.

Q. Is that true? A. It must have been, if they
failed.
The Court: I will allow it.

Q. Do you know whether or not they were re-
fused the right to complete the work because of
any defect in the manner in which it was being
performed? A. I don’t quite understand that.

40 Defect in what?
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Q In any part of their work? A. Why, they
were stopped because there was a defect in their
work; they had to take off what they had on.

Q When was that? A. Why, that was some
time in December.

Q Well, did they take it off? A. They did.

Q And did it go back again? A. They started
to pnt it hack again, and then they stopped alto-
gether.

Q Now, as a matter of fact, did they not pnt
back all the tin which they took off at that time?
A.. That I couldn’t say, whether it was the same
tin or not.

Q You do not know? A. I know they started
to pnt it hack. Whether they put it all hack or
partly hack or how much went hack, I couldn’t
tl you.

Q You were not there? A. No, I wasn’t at the
building. I only get this from reports at the
office.

Q You did not notify the American Skylight
&Iron Works that their work was defective and
yon would not permit them to proceed with it be-
case of any defects in it? A. Oh, yes.

Q After the piece was placed back on that you
have referred to? A. Yes, sir. There was a con-
timual complaint; perhaps it was made on the tele-
phone and letters written saying that the work
wes not satisfactory.

Q When was that? A. I can’t tell you the ex-
act time.

Q When do you think it started in? A. From
the time they started to go to work there there
was complaints about the work; they weren’t fol-
lowing the specifications.

Q When did they start the work? A. Some
ime in September, I should say; I don’t know
exactly; I can’t say when they started to work.
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Q. Then yon did have some knowledge of the
unsatisfactory character of their work before this
letter was written in December? A. I had some
yes, sir.

Q. Then why did yon say on direct examination
that it was not until after this was written that
yon learned that their work was unsatisfactory?
A. Defective in the part whereby they had to take
their tin roof off. * Most of the objection was that
they didn’t get their men on the job, didn’t do
the work, and little odds and ends of complaints
came up every day, that they weren’t going on
with the work correctly. There were constant
complaints, all the time.

Q. In other words, they were serious enough to
lead you to think that the complaints were oon-
tinued from the time they started? A. Yes, sir.

Q. When this $500 was paid on account, have
you any knowledge why the $500 in addition there-
to was not paid at that time? A. Why, I believe
there is a letter written there stating just why it
was, stating at the time that we didn’t— The
letter is there; I don’t know just the contents.

Q. Do you know of your own knowledge why
the $1000 was not paid? A. Yes, I do; we had
kind of a fear that they wouldn’t complete their
work.

Q. At the same time you, or Mr. Coleman, to
your knowledge, wrote this letter—

Mr. Egner: He did not say that it was with
his own knowledge.

Q. You knew P9 was written at the time it was
written, did you not— this letter of December 7,
1908, inclosing a check for $500? A. I signed the
check.

Q. You knew the letter was sent? A. I didnt
know the contents of the letter at that time.

Q. You did not? A. No.
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Q Do you know what reason was assigned to
Meurer Brothers for not paying the $500?
Mr. Egner: The letter speaks for itself.
The Court: Not do you know now, but did
you know at the time the correspondence was
going on?

A. Well, there was a check given me to sign—
yes.

Q What reason was assigned to Meurer Broth-
ers for the payment of $500 and not $1000?

Objected to.

The Court: That is to be settled by the let-
ter. The question whether he knew about the
letter is another question. The question, what
was said? is to be settled by the letter itself.

Q How long had Mr. Coleman been in the em-
ploy of the Kilgus office— the office of Mr. Kilgus?
A T think about five years.

Q And you and he conducted the office end of
tre business, did you not? A. Yes, sir.

Q Hid you examine and read all letters that
“ere sent out of the office in the course of your__
A. Only those I signed.

nfriAm Were all the letters that were sent out
M he office by either you or Mr. Coleman sub-

mitted to your father before they were sent?
A .'teidr°ke3 aftér the °utside work>1 oppose?

Tes'sfmd A attended to the office details? A.
Q With Mr. Kilgus? A. Yes, sir.

% the Court:

24 -
» What lclleqt\erlr‘gl'n%d\és?lrlatthleetlteet}se?oah%(}{ﬁg
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sign, was there any rule about it? A. No, there
wasn’t any particular rule about it. Sometimes
Mr. Coleman would write the letter and sometimes
I would write it.

Q. Just afe it happened? A. Yes, sir.

By Mr. Hartpence:

10 Q. You signed those that you dictated and he
signed those that he dictated; is that correct?
A. Yes, sir.

Q. Did you have any conversation, Mr. Kilgus,
with Mr. Bolles, of Meurer Brothers Company,
regarding this account of the American Skylight
Company? A. Not that I can recall.

Q. Did you not have any conversation or nego-
tiations with the office of Meurer Brothers Com-
pany regarding the account of the American Sky-

20 light & Iron Works? A. There were some letters
written; whether I wrote them or who wrote them
I can’t recall at this time.

Q. Do you recall some time about between the
12th and 16th of October, 1908, talking by tele-
phone with Mr. Bolles or some other gentleman
in Meurer Brothers Company’s office with regard
to the account of the American Skylight & Iron
Works?

Objected to as not cross-examination.

The Court: The testimony related to the
correspondence, I think, not to the telephonic
conversation. Do you think it is cross-exam-
ination ?

(Question withdrawn.)

Q. Now, you have stated that the work of the
American Skylight & Iron Works progressed very
unsatisfactorily until you agreed to turn over a
certain amount of money to Meurer Brothers
Company. Have you not so stated, Mr. Kilgus?

40 A-1 think I did.
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Q In what respect do you mean it proceeded
unsatisfactorily up to that time? A. Well, the
work didn’t go along fast enough; there was com-
plaints coming up from the superintendent on the
building over the telephone; the work wasn’t
going along as rapidly as it should.

Q Then the unsatisfactory part of it relates to
the speed they were making? A. Yes, sir.

Q As a matter of fact, they could not do any
work until they got this material from Meurer
Brothers? A. I don’t know. They could haye
gotten material from somebody else.

Q Are you acquainted with the specifications
for the Lincoln avenue job? A. To a certain ex-
tent; yes, sir.

Q You saw the contract, did you not? A. Yes,
Sir.

Q And the specifications are part of the con-
tract? A. Yes, sir.

Q Now, are you familiar with what the specifi-
cations called for in the way of tin work? A. Not
word for word.

Q They called for Meurer Brothers tin, did
they not? A. Possibly. They had other things
besides tin to furnish.

Q So that after the agreement had been made
with Meurer Brothers regarding the account of
the American Skylight & Iron Works, then mat-
ters progressed more expeditiously, did they not?
A For a time.

Q Then when you referred to the unsatisfac-
tory condition of affairs, you referred, did you
mnot, to the actual progress that was being made?
A The progress was never the way it should be
on a building of this kind.

Q You did not have anything to do with the
manner in which they were performing their work

ft time, did you? A. At what particular
time?
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Q. Prior to the time of the arrangement with
Menrer Brothers. A. Ask that over again.

Q. Prior to the arrangement with Menrer
Brothers the unsatisfactory condition did not re-
fer to the workmanship? A. We had complaints
that the workmanship wasn’t right at times.

Q. That had nothing to do with the tin work
or cornice work, had it? A. That is what they
were doing, tin work and cornice work.

Q. But they had not got any material with
which to work np to the time of this arrangement
with Menrer Brothers? A. Oh, yes.

Qu From Menrer Brothers? A. I don’t know
where they got it from.

Q. Well, in what respect was that unsatisfac-
tory? A. In delays. We had to call the Amer-
ican Skylight people np two or three times a day
and tell them to get there. They only had one
man there, when they ought to have fifteen and
twenty, and day by day we got complaints that
the work wasn’t done right here and there.

Harry M. Coleman, sworn in behalf of defend-

ant:

Direct-examination by Mr. Egner:

Q. Mr. Coleman, you are connected with Mr.
Fred Kilgus? A. Yes, sir.

Q, In what capacity? A. Bookkeeper.

Q. How long have you been with Mr. Kilgus?
A. About six years or six years and a half, some-
where around there.

Q. Are you familiar with the circumstances
connected with the work on the Lincoln avenue
school, in Orange? A. To a certain extent, yes.

Q. What was your connection with the work?
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What is your general function in the office of Mr.
Kilgus? A. Well, we take care of the general
routine of the office and the correspondence.

Q Do you ever personally go out and examine
work? A. Never.

Q You are always in the office? A. Yes,*sir.

Q And keep that end up? A. Yes, sir.

Q Now, do you recall having had certain cor-
respondence with Meurer Brothers? A. 1 re-
member from time to time as they came in, yes.

Q And you conducted that correspondence, did
younot? A. Well, I guess, most of it.

Q. Now, there has been a letter offered in evi-
dence, Exhibit P9, dated December 7,1908, signed
“Fred Kilgus,” with your name under it, to
Meurer Brothers (paper shown to witness). You
wrote that letter? A. Yes.

Q Now, previous to writing that letter do yoi
recall having received a letter from the Americai
Skylight & Iron Works purporting to authorize
you to pay anything to Meurer Brothers? A
There was a letter to that effect.

Q I sliow you a letter dated December 5 1908
trom the American Skylight & Iron Works to Mr

Kilgus, and ask you whether that is the let-
er (paper shown to witness)? A. Yes, that is the
letter; that is the authorization.

Defendant’s counsel offers in evidence and

reads the paper identified by witness.
(Marked Ex. D9.)

a,fter the receipt of that, was it, that
m sent tins letter, Exhibit P9, to Meurer Broth-
rMpaper shown to witness)? A. Yes.
thiol W’ Jifi*. 9 oleman> a” time you wrote
the ®xhlbit P9>had you been informed by
tloOnfa6? °r anybody else that a payment of

2 nWortoT6 dUe tO the Atnerican Skylight
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Mr. Hartpence: I object on the ground that
it is incompetent, irrelevant and immaterial
whether it had become due and payable to
the American Skylight & Iron Works.

Mr. Egner: What I am proposing to show,
if your Honor please, is that at the time Mr.
Coleman wrote this letter he had no other in-

10 formation before him but the letter just
shown him of the American Skylight & Iron
Works, and this letter of his of Decemberjth
was written without any further investiga-
tion. It is quite evident that what we are at-
tempting to do in this case is to explain what
appears by that letter, that it was not true
that $1000 became due.

Mr. Hartpence: It is our contention that
whether $1000 ever became due to the Amer-

20 ican Skylight & Iron Works from Kilgus is
immaterial.

The Court: I will take the testimony.

Plaintiff’s counsel objects to this ruling of
the Court.

Objection noted as ground of appeal.

(Question read.)

A. We presumed that the work so far was sat-
isfactory.
du The cOlirt. Answer the question.
Q. Had you been informed by anybody that
$1000 had become due? A. Hot that I know of, no.
Q. Had you had any information on that sub-
ject other than that contained in the letter from
the Skylight Works, Exhibit D9? A. No.
Mr. Hartpence: I desire to enter an objec-
tion to that whole line.
The Court: I make the same ruling. A
Plaintiff’s counsel objects to this ruling of
the Court.
40 Objection noted as ground of appeal.



75
Harry M. Coleman, for Defendant—Direct

Q. Did a question arise as to whether the
American Skylight & Iron Works had become en-
titled to $1000? Did that question arise? A.
Before this check went out?

Q No, did it arise at any time? A. It did
afterwards, yes.

Q That is; after you wrote this letter of Decem-
ber 7,1908; the question arose as to whether they
had completed work to that amount?

Objected to as leading.

A. Yes, sir.

The Court: I think that question has been
substantially answered.

Q What was your personal connection with
that? How did the question arise, if you know?
A. Well, the work didn’t go ahead and it was lag-
ging behind, and eventually they laid down.

Q Do you know whether complaints were made
by the architect as to the work which had been
done? A. When it was?

Q Do you know whether there were complaints
mede? A. There was complaints made after that
dheck had been sent.

Q After that check had been sent? A. Yes, sir.

Q Did you subsequently conduct other corre-
spondence with Meurer Brothers about this mat-
ter? A. I don’t know; I don’t think there was
anything further; there may have been; I don’t
remember it just exactly.

Mr. Egner: There are a few letters which
I should like to offer in evidence. I will offer
D1 for identification, date of November 9,
1908, from Meurer Brothers Companv to
Fred Kilgus. -

(Marked Ex. D1.)

(Defendant’s counsel reads Ex. D1.)

Mr. Egner: I also offer in evidence letter

10

20

30

40



76
Harry M. Coleman, for Defendant—Direct

of December 4, 1908, previously marked D2
for identification, from Meurer Brothers Com-
pany to Fred Kilgus (reading).

(Marked Ex. D2.)

Mr. Egner: I also offer in evidence D3 for
identification, letter from Meurer Brothers
Company, by Mr. Bolles, to .Mr. Kilgus

10 (reading).

(Marked Ex. D3.)

Mr. Egner:I offer D4 for identification, let-
ter from Meurer Brothers Company to Mr.
Fred Kilgus (reading).

(Marked Ex. D4.)'

Mr. Egner: I offer in evidence D5 for iden-
tification (reading).

(Marked Ex. D5.)

Mr. Egner: I offer in evidence D6 for iden-

O tification (reading).

(Marked Ex. D6.)

Defendant’s counsel calls upon plaintiff to
produce letter dated December 17,1908, from
defendant to plaintiff.

(Plaintiff’s counsel produces letter.)

Q. Mr, Coleman, I show you a letter dated De-
cember 17, 1908, signed “ Fred Kilgus, H. M. C.,”
to Meurer Brothers, and ask you if you wrote that

w letter (paper shown to witness) ? A. Yes.
Defendant’s Counsel offers in evidence and
reads the letter identified, by witness.
(Marked Ex. D10.)

Q. I show you another letter, Mr. Coleman,
dated January 2, 1909, signed “ Fred Kilgus,
H. M. C.,” to Meurer Brothers (paper shown to
witness). Did you write that letter? A. Yes.

Mr. Egner: I offer that in evidence.
40 Mr. Hartpence: I object to its admission
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on the ground that it is incompetent, irrel-
evant and immaterial.

The Court: I will take it.

Plaintiff’s counsel objects to this ruling of
the Court.

Objection noted as ground of appeal.

(Marked Ex. D11.)

(Defendant’s counsel reads Ex. D1l.)

Q Mr. Coleman, I show you what purports to
be a copy of a letter sent by Fred Kilgus to
Meurer Brothers Company on January 7, 1909
(paper shown to witness). Will you look at that
and see if you recall having sent a letter like that?

A. Yes, sir.

Q You did send such a letter? A. Yes, sir.
Mr. Egner: I offer that in evidence.
Objected to as incompetent, irrelevant and

immaterial.

Objection overruled.

Plaintiff’s counsel objects to this ruling of
the Court.

Objection noted as ground of appeal.

(Marked Ex. D12.)

(Defendant’s counsel read Ex. D12.)

Mr. Hartpence: I will withdraw my objec-
tion to that letter. *

Mr. Egner: It will be stipulated, will it not,
that Vredenburgh, Wall & Carey have been
the attorneys for Meurer Brothers ?

Mr. Hartpence: We will admit that, yes;
that is, in relation to this particular letter!

Mr. Egner: Yes. Now, I want to offer in
evidence a letter from Vredenburgh, Wall &
Carey to Mr. Kilgus, dated February 2, 1909.

Mr. Hartpence: We will object to its ad-
mission on the ground that it is irrelevant, in-
competent and immaterial. It is a general
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communication from counsel which refers to
another matter; it refers to a matter that is
not in the present case at all.

The Court: I sustain the objection to this
letter.

Defendant’s counsel object to this ruling
of the Court.

Objection noted as ground of appeal.

Cross-examination by Mr. Hartpence:

Q. Mr. Coleman, what is your position with
Fred Kilgus? A. I am bookkeeper for Mr. Kil-
gus.

* Q. And you have charge of the office work
chiefly, do you? A. Well, largely so, yes.

Q. I believe you stated that you did not attend
to the outside work; is that correct? A. No, sir;

20 j have nothing to do with the outside work.

Q. You carried on the correspondence with
Meurer Brothers pertaining to this American
Skylight & Iron Works job at the Lincoln avenue
school, did you not? A. Yes, sir; partly so.

Q. And I think you stated, did you not, that you
wrote this letter of December 7th, which has been
marked Ex. P9? A. Yes.

Q. That is your signature following “ Fred Kil-
gus” ? A. Yes, sir.

Q. Now, in what way did the work lag behind
that the American Skylight & Iron Works was
doing? A. Well, they never at any time had suffi-
cient men, as I understood it, on the work to push
it along, in order to get the work completed within
a reasonable time.

Q. Right from the beginning? A. Right from
the beginning, yes.

Q. When did the work begin? A. Well, I don’t
know as I can tell you exactly; it must have been

40 in September some time that they started to work.
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Q And you had trouble with them right from
the start? A. Well, they didn’t push their work
fast enough; that was the only trouble. We were
under contract to complete the building in a cer-
tain length of time; we were under penalty; and
we had to push them along in order to get it done.

Q. Did you have any particular trouble with
them about it? A. Well, no particular trouble
about this thing, only they worked slow on it.

Q Did you have any communication with the
American Skylight & Iron Works yourself? A.
No, not myself.

Q Then all you know about it is what you
heard; is that it? A. Practically, yes.

Q You heard about that? A. Oh, I heard it,
yes.

Q Long before you wrote Exhibit P9, in De-
cember? A. In December. Well, it must have
beenup along about that time.

Q But you say you heard about it from the
start, did you not? A. Well, yes, more or less, on
acoount of not having sufficient men on the job.

Q Do you remember just what reason you as-
signed in Exhibit P9 for not sending the full
amount of $1000 that you were authorized to make
by the American Skylight & Iron Works ?

The Court: I think, under the rule, the wit-
ness should be shown the letter, if you want
to refer to it.

Q. I believe you stated that you wrote that let-
ter (paper shown to witness) ? A. Yes, sir.

Q What is the reason assigned in that let-
ter for withholding $500 of the $1000 that was
authorized ?

Mr. Egner: The letter speaks for itself.

A. The letter expresses itself exactly.
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The Court: Well, what does it say?
(Witness reads Ex. P9.)

Q. That was the real reason for yonr withhold-
ing the $500, was it not? A. Yes, sir.

Ernest F. Guilbert, Sworn in behalf of de-
fendant:

Direct-examination by Mr. Egner:

Q. Mr. Guilbert, you are an architect? A. Yes,
sir.

Q. And I believe you are the architect of the
City of Newark? A. No, sir; the Board of Edu-
cation only.

Q. The Board of Education of the City of New-
ark? A. Yes, sir.

Q. You were the architect of the Lincoln avenue
school, in Orange? A. I was.

Q. And who was the general contractor on that
job? A. Frederick Kilgus.

Q. Do you recall the fact that the American
Skylight & Iron Works was the subcontractor for
the sheet-metal work? A. I do.

Q. What can you say as to the work that was
done by them, was it satisfactory or unsatis-
factory?

Mr. Hartpence: I object on the grounds al-
ready stated, that it is incompetent, irrelevant
and immaterial, and I desire to have the ob-
jection noted generally to all the line that this
may take.

The Court: I will make the same ruling.

Plaintiff’s counsel object to this ruling of
the Court.

Objection noted as ground of appeal.
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Q Was the work satisfactory or unsatisfac-
tory? A. The work was unsatisfactory.

Q Did you ever make any certificate stating
that the work was satisfactory? A. No, sir.

Q Did you ever advise Mr. Kilgus to a contrary
effect? A. Contrary to the fact that it was?

Q Did you ever advise him that it was not
satisfactory? A. I did.

Q Do you know whether the American Sky-
light & Iron Works completed their work? A.
I think they did not; I don’t know positively.

Q Who was your personal representative on
the ground? A. Mr. Behee, Grant A. C. Behee.

Cross-examination by Mr. Hartpence:

Q In what respect was the work of the Ameri-
can Skylight & Iron Works not satisfactory, Mr.
Guilbert? A. The tin on the roof had been laid
without hack painting; there had been no paper
placed under it; the galvanized iron cornice had
ot followed in accordance with the details; the
brackets under the cornice were not sufficiently
strong to carry the work properly. Those are
the principal items.

Q When did you first discover that these de-
fects existed? A. I can’t state the dates; I don’t
recall them. If you have reference to date, or as
to progress of work, I can tell you approximately
asto the progress of the work, but not as to the

Q Well, approximately, or generally, when did
you discover that the defects existed? A. As to
date?

Q I do not care for the exact date. A. I can’t
tl. As to the progress of the work, when there
wes probably seven or eight hundred feet of tin
anthe roof.

Q What proportion is that? A. Maybe ten to

10

20

30



82
Ernest F. Guilbert, for Defendant— Cross

fifteen per cent., from eight to fifteen per cent., I
should say.

Q. What did you discover when seven or eight
hundred feet of tin was on the roof? A. That
the tin had not been back painted and that the
paper was not under the tin.

Q. What sort of paper was it? A. I don’t re-

10 call just what the specifications called for.

Q. You were familiar with the specifications,
were you not? A. I was, but those conditions
vary sometimes, and it is hard to say.

Q. Did you compare the specifications with the
conditions of the work? A. I did. I didn’t have
to compare so far as finding out that there was
no paper there at all.

Q. Do you know whether or not the specifica-
tions required paper? A. I do.

20 Q. You do know that about the specifications?
A. 1 do.

Q. And do you know whether or not the speci-
fications required the tin to be back painted? A.
Yes, sir.

Q. Can you state in what respects the cornice
did not conform to the details? A. The dentals
were not placed according to the drawings.

Q. What? A. The dentals, or decorative or-
naments.

30 Q. Are they an ornament? A. Yes, ornaments
placed along in the bed of the cornice.

Q. What about the brackets that you referred
to, not being strong enough? A. Those are struc-
tural elements, Murrings, that have to do with the
support of the cornice.

Q. When you discovered that the tin had not
been back painted what did you do? A. Notified
Kilgus that the work was not in accordance with
the contract and that the tin that was there must
be .removed and that tin that was properly back

40 painted must be laid as specified.
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Q Yon notified Kilgns! A. Yes, sir.

Q After yon notified Kilgus was anything done
toremedy that situation! A. Not immediately.

Q Well, was anything done! A. Yes, sir; the
tin was all removed, new tin was put on and
properly back painted and put on paper.

Q Properly papered! A. Yes, sir.

Q Then the tin was all replaced, back painted
and the paper placed, so far as the work was
carried, was it not! A. As far as it had been
carried up to that time, yes.

Mr. Egner: I think this question is a little
ambiguous, and it may lead to a misunder-
standing. 1 think it may tend to make the
witness say that all this was done by the
American company. [ understand that the
witness is not prepared to say that. He does
not know by whom it was done or when it was
done.

By the Court:
Q Somebody did it! A. Somebody did it.
Q Made it right! A. Yes, sir.

By Mr. Hartpence :

Q How about the dentals on the cornices, was
anything done with those after Mr. Kilgus’s at-
tention was called to it! A. The difficulty was
corrected. ,

Q How about the brackets! A. Also cor-

Q You, as a matter of fact, Mr. Guilbert, did
aot deal with any of the subcontractors of Fred,
kilgus, did you! A. Never.

Q Your relations as the architect were with
foe general contractor! A. Only.

Q And after you had notified him your duty in
m respect ceased! A. Yes, sir.
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Q. Except to see that the work was properly-
done? A. I had no business with any subcon-
tractor.

By the Court:

Q. The result, by whoever produced, had to
come up to the specifications? A. Yes, sir.

Q. That is the idea? A. Yes, sir.

By Mr. Hartpence:

Q. These brackets that you have referred to,
Mr. Gruilbert, just where were they located? A.
They are the supports for the cornice, underneath
it.

Q. Of what do they consist? A. Forming the
general contour, to carry the galvanized iron,
sheet-metal.

Q. And of what were they to consist under the
specifications? A. Without looking up the speci-
fications I will not attempt to say.

Q. Do you recall in what respect they failed to
comply with the specifications? A. I do not; no,
sir.

Q. They were simply, in your opinion, insuf-
ficient to carry it? A. Yes, sir.

Q. And you do not recall in what respect they
failed to conform to the specifications? A. I do
not at this time; no, sir.

Q. You have already stated, I believe, that you
do not know whether or not the American Sky-
light & Iron Works completed their part of the
contract with Kilgus? A. I do not.

Q. Did you observe or pass upon any other de-
fects in the workmanship of the American Sky-
light & Iron Works except those to which you
have referred? A. I don’t recall any.
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Redirect-examination by Mr. Egner:

Q. You never go further than the general con-
tractor, do you? A. Never; I only go as far as
the man with whom the owner deals, never with
the subcontractors.

Q And in this case Mr. Kilgus was responsible
for the entire work? A. Mr, Kilgus signed the
contract with the Board of Education, and he was
the only man I dealt with.

Gottlieb Yunker, sworn in behalf of defend-
art.

Direct-examination by Mr. Egner:

Q Mr, Yunker, you are secretary and treasurer
of the Newark Cornice & Skylight Works? A.
Yes, sir.

Q And you are also generally in charge of the
outside business? A. Yes, sir.

Sir.

Q Now, do you remember having given a figure
for completing the metal work on the Lincoln
avenue school? A, I do.

Mr. Hartpence: I object on the ground
that it is incompetent, irrelevant and imma-
tenal, and I desire to enter a general objec-
tlo¥ °th is line of testimony, as heretofore,

lhe Court: I will receive it.

Plaintiff’s counsel objects to this ruling of
the Court.

Objection noted as ground of appeal.

Q You gave a figure to Mr. Kilgus ? A. Yes, sir

T, 3™ recall what that figure was? A. I
think it was $2300.

. And you were so employed in 1909? A Yes
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Q. And did yon thereupon go on and complete
the work? A. Yes, sir.
Q. Anid were yon paid the $2300? A. Yes, sir.
The Court: What is the name of your com-
pany?
Witness: Newark Cornice & Skylight
Works.

Q. And did yon then go on and complete the
work? A. Yes, sir.

Q. How much experience have yon had in the
cornice and skylight business? A. Well, I am
working at it for thirty years.

Q. And during that time yon have figured a
great many jobs? A. I have.

Q. What can yon say as jto the sum of $2300,
was that reasonable compensation for the work
done? A. It was a very reasonable price for a
good class of work.

Q. This work was done to the satisfaction of the
architect, was it? A. Yes.

Q. In what condition did yon find this work
when yon started on it? A. Most of the seams in
the cornices were open. There had been a field
seam, a seam made up in a field, after the cornice
was set in the field, every 16 feet. Most of them
were open and had to be remade, which was a very
nasty job.

Mr. Hartpence: [ desire to have my gen-
eral objection extend to this particular testi-
mony.

The Court: Yes.

Plaintiff’s objection noted as ground of
appeal.

Witness: The roof which was made hadn t
been properly seamed; most of it was only
seamed once, where two operations are re-
quired. It is what we call a standing seam
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tight roof. On a slanting roof it is done by
making a long, thin strip and bringing one
close up to the other, over-seaming it twice.
Most of it was only seamed once, and where
the strip joins with the gutter, also where
it is joining with the flat decked roof, it
hadn’t been properly soldered and pointed
up.

Mr. Hartpence: I move to strike out that
portion of the testimony of the witness which
refers to the condition of the cornices and
seams on the further ground that, in any
event, the work was only to be to the satisfac-
tion of the architect, and the architect has
already testified that the only defects to which
he made objection were those that were re-
ferred to: the failure to back paint and the
fact that there was no paper and the cornice
not right as to detail and the brackets not
strong enough to carry. Now, it seems to me
that any defect or condition looking to a de-
fect by any other person than the architect
would be incompetent.

Mr. Egner: We would still have failure of
consideration, and counsel did not quote the
architect correctly. He said that was all he
recollected at the present moment.

The Court: I will receive it subject to your
objection, and then consider it in connection
with the whole case.

Plaintiff’s counsel objects to this ruling of
the Court.

Objection noted as ground of appeal.

0 Was it necessary for you to take out anv
work which had been done by the American com-
pay A. No.

Q Can you now recall any other defects? A
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Well, they wasn’t just defects, as I say, hnt alarge
portion of the tin was laid and never finished up,
bnt the seams in the gutter weren’t soldered, also
the tubes, the connection which was later to re-
ceive the leaders—there was no leaders np yet
they all had to be removed; they were wrong.,

Q. They were wrong? A. Every one of them.
We had to put them in in lead. If I recollect, we
had to make a change in all of them.

Cross-examination by Mr. Hartpence:

Q. When yon took np the work for the Newark
Cornice & Skylight Works did yon enter into a
contract with Fred Kilgus? A. Yes, sir.

Q. And were there specifications annexed to
that contract? A. Well, the general specifications
were to govern my contract—my order.

Q. Do yon know whether or not those specifica-
tions were the same as the specifications under
which the work had been done by the American .
Skylight & Iron Works? A. Positively.

Q. You compared them, did you? A. I didn’t
compare them; I saw that was the specifications
when the estimates -were taken for the general con-
tract

Q. Now, just in what respect did the tin work
fail to comply with the specifications when you
took np the work? A. Well, I can’t say anything
in that line, because we didn’t tear anything on,
and to say the back painting, and so forth, or
proper painting or sheeting was right under it, we
couldn’t-say unless we were forced to take on a
portion of the roof. ,

Q. Well, yon did not take off any portion ot tn
roof, did yon? A. I did not. s H

Q. It remained just as yon found it, did it nox
A. Whatever was laid; yes, sir.

Q. And that was afterwards "accepted by tn

40 architect, was it not? A. Yes, sir.
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Q With the whole job; wasn’t that right? A,
After I reseamed it and pointed whatever had to
be pointed, which was a small portion.

Q Now, why did yon reseam it? A. Finish the
job, go through the second operation.

Q What remained to be done in that respect?
A A great portion of it.

Q In what respect was it not finished? A. That
iswhat I stated: the seaming wasn’t finished, the
pointing up wasn’t done.

Q Had not the seaming been done by the Amer-
ican Skylight & Iron Works ? A. Not finished, not
properly.

Q Then the point was that it was not properly
seamed; is that right? A. Partly so; yes, sir.

Q In your opinion, it was not properly seamed?
A Partly so.

Q In what respect did the seaming done by the
American Skylight & Iron Works fail to comply
with the specifications? A. It didn’t absolutely
fail, only they didn’t finish it; they went through
thefirst operation just to make a big showing, cov-
ering a whole lot of roof, with the expectation of
coming back and finishing later.

Q That is your assumption, is it not? A. Yes,
Sir.

Q You have assumed a whole lot, have you not?

Mr. Egner: He has not said so.

A. T had to.

Q Well, have you or have you not? A. I did.

Q You assumed that this work was not done
properly, did you not? A. I did.

Q And yet you cannot state in what respects it
failed to conform to the specifications, can you?
A Absolutely so.

Q Well, state it. A. I stated that the connec-
tions along the gutters were not properly made,
neither along the decked roof, thé seaming wasn’t
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properly done, the connections wasn’t properly
made.

Q. In what respect were they not properly
made? A. They weren’t soldered at all; they were
simply hooked in.

Mr. Egner: Do I understand that counsel
waives his objection by his examination?

Mr. Hartpence: Oh, no; I am not obliged
to lie down and let it stand on the record, even
though I objected to it.

The Court: Proceed.

Q. What was the proper way to do the seaming?
A. Just to go through the two operations, make
a complete finish.

Q. Tell us what the two operations are.- A
First the tin is turned up one inch and one inch
and a quarter. There is two different ways of
doing it. That is the usual way. Now, you first
have a tool which takes over about quarter of an
inch; it turns that over the first, the lower edge.
When that is done you turn it over again; that is
the second operation. In most cases that wasnt
done.

Q. Just where was it not done, on what portion
of the roof? A. Well, I can safely say over half
of the roof that was put on.

Q. (By the Court.) What is this seaming,-what
is it done for? A. That is to join the two indi-
vidual sections together.

Q. (By Mr. Hartpence.) And you mean to say,
then, that when you took charge of that work
these different courses of tin had been laid on the
roof that had not been soldered together? A.
They hadn’t all been properly joined, not finished.

Q. Well, what remained to be done in order to
properly finish them? A. We had to finish the

4Q seaming; we had to do the soldering along the
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bottom edge and the top seaming; most of the gut-
ter seams wasn’t soldered.

Q How long did it take you to do that solder-
ing! A. Well, that is a question, for it got wet,
and if sand and dirt is washed into the seams you
may solder a seam three or four times, as long as
you can make a clean seam. Generally a man will
be able to do a very small portion of this kind of
pointing up and make a good job of it.

Q Aside from that, do you know how long it
actually took?

Objected to as immaterial.
The Court (after argument): I will take
the testimony.

Q Can you state whether it took you half a day
arten days to do that? A. Oh, that will take over
three weeks, three or four men, to do this over-
hauling,

Q Well, did it take that long? A. I will ven-
ture to say yes.

Q. Well, can you say what you venture to say?
A. Yes.

Q Well, state how long it took you to do it.
A Well, I can’t say just exactly how long it took,
hut to do it quickly, to do a good job, you couldn’t
do it.

Q What else did you find there besides this
defective seaming that you refer to that didn’t
quite suit you? A. Well, the large amount of
work not done, which had to be done under our
contract. There was a tower worth about $500
which had never been started.-

Q (By the Court.) What is that? A. A tower,
sat of an observation tower. I built it com-
pletely.

Mr. Hartpence: I move to strike out this
evidence as not responsive, if the Court
please:
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Mr. Egner: It is directly responsive.

(Question and answer read.)

The Court: He said he did work that had
not been done at all. That might not have
suited him.

Mr. Hartpence: Then I will have to let it
stand, I suppose.

Adjourned until tomorrow, Tuesday, April
15, 1913, at ten o’clock A. M.

SECOND DAY.

Tuesday, April 15, 1913.
Met pursuant to adjournment.
Present, counsel as before stated.

Gottlieb Yunker resumes the stand in behalf
of defendant.

Cross-examination (continued) by Mr. Hartpence:

Q. Mr. Yunker, just when did you take up the
work on the Lincoln avenue school building in
pursuance of vour contract? A. Some time in
January, I believe, of 1909.

Q. Of 1909? A. Yes, sir.

Q. And at that time how much tin did yon
find already laid on the roof? A. Well, perhaps
there has been twenty-five per cent, of the roof
laid. There was some tin left on the job.

Q. Some tin there? A. Yes.

Q. Which had not been laid? A. Yes.

Q. And did you use that? A. Yes, sir.

Q. In the completion of the work? A. Yes.

Q. How much was that, do you know? A. I
can’t just exactly say how much it was, no.

Q. Was it as much as had already been laid-

40 A. I couldn’t say.
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Q Was there half as much as had already
been laid? A. No, there may have been more.
I put the balance of Menrer Brothers’ np. Per-
haps somebody can give it more—

By the Court:

Q You mean it might have been more than
half as much? A. Well, I can’t recollect it just
exactly.

Q I merely wanted to know what vou meant
by what you said. You said there might have
been more. More than what? A. More than half
again as much as had been laid.

Q More than half as much as had been? A
More than again as much.

Q More than as much again? A. Yes, sir.

Mr. Egner: “I think there might have
been more than half again as much as had
been laid.”

The Court: The answer was ambiguous,
and he said it might have been more than
as much again.

10

20

Q (By Mr. Egner.) Just explain that.

Mr. Hartpence: Well, his answer is on the
record.

A. There was about—
Mr. Hartpence: One moment. I ask that 30
he question and answer be read.
(The stenographer reads from the record.)

ii2 'iBy Mr-iHartPenee.) How much of the cor-
was on at that time, Mr. Yunker? A Well

»e erected about 200 feet of it.
m! » 58I1the FeSt WaS op» a - The rest was

eramiMtL1 believe y°u stated upon your direct
amination yesterday, did you not, that you did 40
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not remove or tear out any of the work that had
been done at the time yon took charge? Is that
true? Did you so state? A. Yes.

Q. Under whose direction did you complete the
work, Mr. Yunker? A. Mr. Kilgus’s.

Q. And subject to the specific directions of the
architect on the building? A. Yes, sir.

Q. Were you directed by him to make any
changes in the work that had been done? A.
Simply requested to do the work right.

Q. Were you directed by him to make any
specific changes? A. Not necessarily; no.

Q. (By the Court.) You' say you were not?
A. No.

Q. (By Mr. Hartpence.) And the changes that
you did make then, in order to make it right, as
you have stated, were changes which were neces-
sary, in your judgment? A. Yes, sir.

Q. Is that correct? A. That is correct.

Q. In laying a tin roof and cornice such as
was laid on this Lincoln avenue building, the tin
work, of necessity, must follow the carpenter
work.and mason work that has preceded it, must
it not, Mr. Yunker? A. Yes, sir.

Q. And whatever arrangements had been made
by the carpentering and by the masonry, the tin
work must conform to it; isn’t that correct? A.
Yes, sir.

Q. My recollection is that you stated in your
direct examination that you were not satisfied
with some of the Outlets; is that correct? A.
Yes, sir.

Q. By that you mean the water outlets, do you
not? A. Yes, sir.

Q. To the conductors? A. The connections to
the conductors.

Q. And there again the tin work had to follow
whatever had been done in the carpenter work or
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mason work preceding it, did it not? A. The out-
let followed the laying of the tin roof.

Q And the tin, of course, had to be laid on the
roof that is constructed by the carpenters; isn’t
that correct? A. Yes.

Mr. Egner: [ will admit that.

Redirect-examination by Mr. Egner:

Q Now, Mr. Yunker, when you say that these
changes were necessary, in your judgment, upon
what was your judgment based? A. On my per-
sonal knowledge of the work.

Q And what else? A. And the specifications,
to fulfill the specifications.

Q Then do I understand that, in your judg-
ment, these changes were necessary to make the
work conform to the specifications?

Objected to.

A. Yes, sir.

Mr. Hartpence: I object on the general
ground of the objection stated to the same
line of examination yesterday: that the archi-
tect was the judge.

Mr. Egner: I am merely explaining what
you tried to bring out in your cross-examina-
tion.

Mr. Hartpence: I will renew my objection,
on the ground that it is irrelevant, ineompe-
tent and imamterial, if the Court please.

The Court: [ will overrule the objection.

Plaintiff’s counsel objects to this ruling of
the Court. &

Objection noted as ground of appeal.

PPmNO7 ’airVY? nker’ you say that the Newark

Ao .

out 200 feet of thevgé)r%lice.y (Egn you tell gslthg\}/?/
nmiich cornice there was all together? A On the
entire building ? . un tne
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Q. Yes. A. No.

Q. Can yon give us an approximate figure? A.
There must have been somewhere in the neighbor-
hood of 1500 feet.

Q. Well, if you do not know, all right. Now,
you have testified on your cross-examination in
reference to the amount of tin which was present
on the job, but not actually laid down, and there
is some doubt in my mind as to just exactly what
you meant. You said that there was about twenty-
five per cent, of the roof laid down. Now, how
much tin was there on the job that was not laid
down, referring in figures of per cent, if you can?

Objected to.

A. About even, about twenty-five per cent.

Mr. Hartpence: I object on the ground that
the question has already been asked and an-
swered.

The Court: The witness was asked about
that on cross-examination. Do you mean that
he was asked about it on direct examination.

Mr. Egner: No, sir; he was asked on cross-
examination, and the reason I ask this ques-
tion now is that I think the answer on cross-
examination was not entirely clear. It cer-
tainly confuses the Court and jury.

The Court: What was the objection?

Mr. Hartpence: The question was asked
and answered by this witness, and it was in
response to the Court’s question.

Mr. Egner: Well, I am just asking it for
the sake of clearness.

The Court: Well, it was really on cross-
examination, was it not.

Mr. Egner: Yes, sir. The Court tried to
elucidate what the counsel brought forth on
cross-examination.

The Court (after further argument): Then,
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in my view, the objection is not good, because
on redirect examination Mr. Egner has a
right to come back against yonr cross-exam-
ination. Proceed.

(Question and answer read.)

Witness: About twenty-five per cent.

Q Now, this twenty-five per cent, of the roof 10
that was laid down, did anything further remain
to be done on that twenty-five per cent.? A. On
the very twenty-five per cent.?

@ Yes, that was laid down. A. Repairs, yes,
finishing.

Q And what else? A. In connection with this
twenty-five per cent, f

Q The twenty-five per cent, that was down, was
that a complete, finished, satisfactory job? A. No.

Q And have you already detailed the particu- 20
lars in which it was unsatisfactory? A. Yes, sir.

Q Your direct testimony as to the reference to
the necessity of seaming, did that refer to this
twenty-five per cent.? A. Yes, sir.

Q Now, Mr. Yunker, in addition to the seventy-
five per cent, of the roof work which remained to

270 feet of cornice that remained
tobe done, what else remained to be done? A. A
metal tower.

Q Was that an elaborate or a simple affair?
A ies, sir; a very elaborate affair.

Q Just what kind of a tower was it? A. It was
acircular tower, with a circular roof, with a dor-
ner ceiling, round, tapered columns, with an orna-
nental balustrade all around.

Q What was the approximate value of that?

« Well, offhand, I would say from $400 to $500.

n mucil? A - Offhand, $400 to $500.

™ else Tas there? A- There was gal-
led iron cornices, or panels, rather, to be put
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between tbe second and third story windows, on
the old wing, I think it was.

Q. Did that amount to much? What did that
amount to? A. Well—

Q. If yon cannot recall now— A. I can’t
hardly do it. ..

Q. This is four years ago. What else remained

10 to be done? A. We had some work to do on the
side entrance.

Q. Of what nature? A. Sort of a storm house
that we added.

Q. Store house? A. Storm house, some sort of
a storm house we added on the old part of the
school. There was quite some work in connection
with that. We also furnished and put up all the
copper leaders on the entire building.

Q. Was that much of an item? A. Why, yes.

20 Q- (By the Court.) Did the specifications re-
quire it? A. Yes, sir.

Q. (By Mr. Egner.) All these things that you
testified to were required by the specifications?
A Yes sir.

Q. Can you give us an idea of the approximate
value of the copper leaders on the entire building?
A. No, I don’t remember how much it was.

Q. Was it as much as $400 or $500? A. Yes, I
think it was nearer $600.

30 Q. Nearer $600? A. Yes, sir.

Q. (By the Court.) What does that cover.
What does the figure you mention cover, what
work? A. Copper leaders on the entire school
building.

Q. (By Mr. Egner.) Was there anything else,
Mr. Yunker? A. There was some slating, which
wasn’t of very great value.

Q. Slating? A. Yes. Then we took the old cor-
nices down on the original school building and re-

40 erected new cornices, which necessitated a new
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gutter lining on the inside, to make the connection
between the old tin roof and the gutter, the cor-
nice, and repaired the old tin roof.

By the Court:

Q Yon say you took down the old cornices and
put up new ones? A. Yes, sir.

Q Did you say that? A. Yes, sir.

Q Well, did the specifications require that? A.
Yes, sir.

Q (By Mr. Egner). Anything else? A.' Then
there was tubes.

Q (By the Court.) What? A. New tubes;
that is, the inlet to the leaders.

By Mr. Egner:

Q Is that on the old building or the new build-
ing? A. On the entire structure.

Q On the entire building? A. Yes, sir. They
were block tin.

Q Anything else? A. Not thatI can recall just
now.  Painting of the surface of the entire roof
when finished, on completion.

Q Was that in your specifications ? A. Yes, sir.

Q Painting the entire roof? A. Yes, sir.

Q And approximately what is that worth? A.
I couldn’t say.

Q Can you give ns any approximate figure—
$10 or $200? A. It was a very large roof. It is
SnOwr” d°n’t like to make any fixed statement.

Was. it as much as $100, would you say?
A- Oh, it is more than that.

Q More than $100? A. Yes, sir.

flecross-examination by Mr. Eartpence:
Q All this work, Mr. Yunker, was the work

nich you did in the performance of your con-
tact, was it not? A. Yes, sir.
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Q. And for which yon were paid the sum of
$2300? A. Yes, sir.

Q. And that was work which yet remained to
be done? A. Yes, sir.

Q. When yon took charge? A. Yes, sir.

Q. And the cornices that yon spoke about on
yonr redirect examination as having taken down
did not refer to the cornices which had been put
up by the American Skylight & Iron Works, did
it? A. No, they were old cornices.

Q. Now, yon have stated on* your redirect ex-
amination that the twenty-five per cent, of the
tin work which was laid was not a complete,
finished job. In what respect was it not a com-
plete, finished job?

Objected to as.repetition.

The Court: I think the question may he
asked, in order that we may understand
what the witness meant by that expression.
Yon may ask the question.

Q. In what respect was it not a complete, fin-
ished job? A. Well, the seaming was not finished,
neither was the soldering done.

Q. And that is the seaming and «the soldering
to which yon referred yesterday in your testi-
mony, is it not? A. Yes, sir.

Grant A. C. Behee, sworn in behalf of de-
fendant.

Direct-examination by Mr. Egner: A

Q. Mr. Behee, what is your occupation? A.
Superintendent of construction.

Q. How long have you been engaged in tha
business? A. Twenty-five years; twenty-seven
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years I have been identified with the building
business and twenty-five years in charge of
work.

Q. Are you associated with Mr. Guilbert? A.
Not at the present.

Q Were you in 1908 and 1909? A. I was.

Q In what capacity? A. I had full charge of
his work outside and I ran the office as well.

Q. And what in particular was the work that
you did on the outside for Mr. Guilbert? A. I
beg your pardon!

Q What was the nature of the work that you
did on the outside for Mr. Guilbert? A. Superin-
tendent.

Q Did you superintend buildings on which he
was architect? A. Yes, sir.

Q. Did you superintend the construction of this
Lincoln avenue school? A. I did.

Q Did you have any connection whatever with
the defendant, Mr. Kilgus? A. None whatever.

Q Now, you know, of course, that Mr. Kilgus
was the general contractor for that -job? A. I
do.

Q. Do you know that the American Skylight
Works was the original subcontractor for the
metal work? A. I do.

Q Did you have occasion to inspect and exam-
ine the work which had been done bv them? A.
Yes, sir.

Q Do you know whether they completed the
work? A. They did not.

Q Did they or did they not abandon that
work? A. Well, they simply discontinued work-
ing on the building.

Q Do you know who finished the work? A.
Tohe Newark Cornice & Skylight Company.

Q Now, at the time the American Skylight
Works discontinued work, was the work that
key had done up to that stage satisfactory?

10
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Mr. Hartpence: I object, if tbe Court
please, on the ground that it is incompetent,
irrelevant and immaterial, and I desire to
have a general objection noted to this line of
testimony, as heretofore.

The Court: Just why do you think it is so
bad?

10 Mr. Hartpence: [ think it is simply the
commencement of the testimony with which
the defendant is seeking to establish the fail-
ure of the American Skylight & Iron Works
to properly perform their contract, and our
theory is that that is irrelevant to any suit
between Meurer Brothers and Kilgus. I
merely desired my general objection noted,
as heretofore.

The Court: I have taken a different view

20 of this case. [ have regarded the contracts
as interlocking, so to speak. I will therefore
overrule your objection.

Plaintiff’s counsel object to this ruling of
the Court.

Objection noted as ground of appeal.

Q. At the time, Mr. Behee, they abandoned the
work, was the work that they had done up to
that time satisfactory? A. No, sir.

3b Q. Please specify in what particulars it was
not satisfactory? A. In starting in the work cer-
tain galvanized cornices were to be erected. Per-
haps before the wall was up within thirty inches
of its height these cornices were built into the
wall. The specifications required that they he
back painted, painted on the back side, to pre-
vent rust when the cornices got wet, and certain
material is placed in the back of those things to
shape them up, to hold them in shape, until they
40 are placed in position. There is a wooden base
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built as they are working at the top, and in the
meantime they must be supported by these iron
braces. They weren’t painted and they weren’t
sufficiently strong to hold the cornice in shape.

By the Court:

Q. What were not strong? A. The irons in
back?

Q What was it that was not back painted?
A. Both the sheet metal and these braces. This
permits—where they are not sufficiently strong
it permits the cornice to sag and leaves a very
bad line and—

Q. Let me ask you, what light do the specifi-
cations throw on this particular question? A.
That they must be built in accordance with the
details. Details were furnished for a full sized
cornice, showing this.

Q. Showing what? A. Iron braces.

Q And what did they show? A. Well, I am
not prepared to say now just how heavv they
were} but they are usually made of wrought iron.

Q What do the details show as to the sup-
ports, the braces, if you remember? A. Yes, it
was a wrought-iron brace fitted in to conform to
tne contour of the cornice.

Q And were the braces that were put in not
wrought-iron? A. They were wrought iron, but
not sufficiently heavy to hold the work in shape.
,  What light did the details throw on the
size or strength or weight required? A. I don’t
recall at this time just what size they were, but

didn’t hold the metal in position; and that
was afterwards” gone into and straightened out
Dythese people in the first section. This building
was built in four different sections.

u the point’ 1 suPP°se, you recognize to

IO

30

whether the work conformed to the specifica- 40
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tions? A. Well, it did, in a measure, excepting
that thése irons were not as specified. The de-
tails required that they be made in accordance
with the detail—the full sized drawings, in other
words, of this cornice.

Q. Can you give us any more information as
to wherein they differed from the details? A.
Only that they were light. 1 am not prepared
to say just now wherein they differed. It is some
years ago.

Bv Mr. Egner:

*Q. Was there anything else, Mr. Behee? "A.
The connections on the cornices, where they join
together—they were made in lengths of perhaps
8 feet, and the connections where they come to-
gether, the different sections, one butting the
other, they weren’t soldered.

Q. Anything else? A. That was principally—
Well, the dentals under the bottom of the cornice
weren’t properly spaced; they had to be gone
into and changed. The spacing of the dentals
was not properly carried out; and the corners—
the dentals weren’t provided on the corners, so
that it left quite a little space on the bottom, and
at the intersection; the miters, in other words,
where the corners changed their direction.

Q. Anything else? A. The connections between
these cornices and the leaders were of galvanized
iron, which is not permissible, for the reason that
there is galvanic action between a galvanized iron
and copper.

By the Court:

Q. What do your specifications show? A. Tin.
This was afterwards made of tin.

Q. Can you tell us what the specifications or
details require? A. All gutters are to be line

40 with tin, and other connections.



105
Grant A. C. Behee, for Defendant—Direct

By Mr. Egner:

Q. Anything else, Mr. Behee? A. The grading
of the gutters to carry the water to the leaders
had to be gone into and changed, reset, so that
it would carry the water. In some places the
water laid in the gutter.

Q. Can you recall anything else? A. Nothing
with reference to the cornices especially.

Q. Now, directing your attention to the roof.
At the time they abandoned work how much of the
roof had been laid down ? A. I should judge about
twenty-five per cent.

Q And this twenty-five per cent that had been
laid down, was that completed in a satisfactory
manner? A No.

Q In what respects was that unsatisfactory?
A. The connection between the roof— this roof had
two pitches, almost a flat portion, that we call a
deck, and then a greater slope. Between the deck
and the slope, there was no conenction made there
ID connection soldered; the tin was simply al-
lowed to project over; and as the roof went down
at the gutter, the tin was allowed there simply to
project over and hadn’t been soldered down. The
Lim ? T ams on this roof squired a double

ck. That means that the tin is raised one por-
tion a little higher than the other, and that is
urned over, and then taken and turned down, so
tnat it leaves a standing seam about three-quar-

2 ™ T had onV h66* turned oyer

tW Th*t d*ek °f the roof had 1601l soldered—
SS Wa'Si he, P o r tio n —but not its connections.

of “ at had to be gone over, for the

ued wV t 8reaty uantltibS of rosin had been
tC dnw i>fVents the paint from sticking, and
S at ‘°“beT oVed A 80’1 add>"

thati! *A !’ a! 1 remember, required cleats—
* Is’ a slat put on the tin and nailed to the roof
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—and it required about four of those to a sheet,
spaced about eight inches. These were not spaced
that way and soldered. Nailing had been resorted
to, a nail driven through the tin, that we had to
cap with a piece of tin, soldered down.

By the Court:

Q. Do you know that or do you only think it is
so? A. Oh, no, I saw it.

Q. Are you sure about what was in the specifi-
cations? .A. Yes, sir; I superintended the writing
of them.

The Court: Because you spoke somewhat
indefinitely about it.

Witness: I don’t remember whether it said
four pieces or whether the spacing of this was
eight inches. This roof wasn’t laid down in
block pieces, but sheets soldered together.

The Court: See if you can find that in the
specifications (paper shown to witness).

Witness (reading): “All standing seam
roofs to be fastened to the roof with two-inch
wide tin cleats spaced eight inches apart, with
cleats locked into seam, and each cleat to be
fastened with three-quarter-inch barbed wire
nail. All flat roofing must be fastened to the
roof with two-inch wide tin cleats.”

Q. Now, you say there were no cleats? A. No,
I say they weren’t spaced as closely as should be,
and surface nailing was resorted to. That stand-
ing seam business is gone into here very carefully.
By Mr. Egner:

Q. So that it was not satisfactory in that re-
spect also? A. Yes, sir.

Q. Now, can you recall anything else? A. There
was considerable delay all through this thing,
which was very annoying.

Q. I do not mean delay, but the work that had
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been done, whether it was satisfactory or not if
you have any other things to specify, that yon ¢an
recall? A. No, excepting a little carelessness in
handling the leaders. Certain copper leaders
were on the building, which were required to be
taken off and to be used again.

Q. They had to be replaced? A. Yes, sir- but
through careless handling, they were practically
all destroyed—

Q. They were? A. Yes. -so that new leaders
had to be provided.

Q Did you report these circumstances to Mr
Gruilbert? A. Yes, sir.

Q. Did you also report the unsatisfactory con-
dition of the work to Mr. Kilgus? A. Yes, sir

Q. And what instructions did you give Mr
Kilgus? A. I called his attention to the fact that
this work was being badly done and slowly done
it was a continual annoyance. As few as four men
were employed on that work, where twenty could
have been used just as well as not, and this thing

affainstit 7 ®ntmuall® and Mr- Kilgus was _up
against it, as he expressed it, and I suggested that

ihatewoghhn T th 3 A 6e dayS’ tatie
torily k Dd tO S6e t iat 14 was done satisfac-

(l. Can yon recall when it was that yon made
* 1 ab®"t when, as near

DeiembTr * A' ** WaS probablN- middle of

%ﬁ%@o—r}ﬁ%’? %ef{)%ﬂ]thgyf quit the job.
V- Just before they quit the job? A. Yes
Q Now the work that was done by the Newark

IH * W » Works, — that satisfactorily
Ith§§ni’T: Wa‘;rg%ggigfea_lth tbe sPecifications? A.

z T riT yourselfhad experiencein
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Q. Estimating the cost of work? A. Yes.

Q. What can you say, as an expert, as to
whether $2300 was a reasonable sum for com-
pleting that work in the condition it was in when
the American Skylight & Iron Works left it to
final completion, in accordance with the plans and
specifications? A. I should consider that was a
fair price.

Q. A fair price? A. Yes.

Q. Now, also speaking as an expert, just tell ns
what you think the fair value of the work that
had been put in by the American company at the
time they left? A. Do you mean in its condition at
that time?

Q. In its condition, just as it was, with those
defects and everything that you have specified?
A. Well, that is hard to arrive at, in view of the
fact that it required considerable labor to make it
good. Those are things that are hard to go into,
because you never know what you get up against.
That tin wasn’t painted on the bottom in some
places, and at the edges, it was necessary to raise
them where this soldering was to be done, and dirt
gets in that in storms, and it requires a good deal
of labor to rough that tin up. To make a soldering
point, it has got to be roughed up. Solder won’t
stick to dirty or greasy tin. So that the labor at-
tached to that, I should imagine, would be quite
considerable.

Q. As near as you can, I want you to say what
you consider this work was worth, with these im-
perfections and with these unsatisfactory condi-
tions which had to be remedied. If you cannot say
so, give us an approximate figure, what that was
worth? Or I might put it this way: Was it worth
$500?

Objected to as leading.
Objection sustained.



109

Grant A. C. Behee, for Defendant—Direct

Q. Well, tell ns what it was worth, if you can.
The Court: You are not bound to tell us]
if you do not know.

A. That is, placing it in the position it was in,
I would consider that work was worth very little.
If it was a subcontractor under me, I wouldn’t
give him anything. The tin roof that had been ap-
plied without paper, when we took that off it was
adead loss, simply dumped over the wall.

Q (By the Court.) The tin! A. Yes, sir. The
roof was stripped right off and dumped down on
the sidewalk below, or the lot. That tin we
couldn’t use, so that that makes that a dead loss.
I should say, though, perhaps between $400 and

4

159’ NMr. Egner.) How often were you on

10

this job while you were superintending it! A. I ~O

made it a point to get there as often as required
usually every other day. I had other wort N «k

mere tnat was
wasn’t accord-
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ing to specification requirements, and the Board
of Education of Orange were entitled to what they
required, and I insisted on its being done. So that
Mr. Jeter came on the job, as I remember, and we
had a talk there.

Q. (By Mr. Egner.) And that is the only time
you saw him on the job? A. That is the only time

10 I saw him on the job, that I recall.

Cross-examination by Mr. Hartpence:

Q. Mr. Behee, when did you first discover that
the work of the American Skylight & Iron Works
was not satisfactory?

Objected as not cross-examination.
Objection overruled.
(Objection withdrawn.)
(Question read.)
20

A. Almost the time they started in with the
cornice work.

Q. When did you call Mr. Guilbert’s attention
to the fact that it was not satisfactory? A. I can’t
recall when I called Mr. Guilbert’s attention.

Q. How soon after you discovered it? A. I
don’t remember that. I didn’t give attention to
those little items.

Q. When did you call Mr. Kilgus’s attention to

30 the fact that it was not satisfactory? A. I don’t
think I did that, because it was corrected right
away. Like the back painting of these cornices.
They brought a little pot of paint there and
started to correct that on the west wing. That
was the first starting point.

Q. And the back painting was on the cornice,
was it not? A. Yes, sir.

Q. Do you recall approximately when you first
spoke to Mr. Kilgus about the matter? A. I don’t

40 believe it was more than a week or more after that



I11
Grant A. C. Behee, for Defendant— Cross

that I had occasion to call his attention to these
unsoldered joints.

Q. What else did you call his attention to be-
sides the unsoldered joints? A. As the work on
this tin roof progressed, I naturally called his at-
tention to the defects in the manner in which the
roof was laid, and that the tin hadn’t been laid on
the felt paper. That was, I should judge, in the
early part of December.

Q Whatever you discovered which, in your
judgment, you did not think was right, you called
Mr. Ghnlbert’s"attention to it, or Mr. Kilgus’s?
A. Not everything. There is other things that we
don t bother, if we can get them corrected. I deal
with the foreman, and if they correct them we
don’t carry it further.

it furtimrlf W 2~ corrected~ A-We carry

. ?2.,And ~ en 3?» call the contractor’s attention
toiti A. Yes, sir.

Q And from time to time as the work pro

gressed yon called Mr. Kilgus’s attention to it
id yon not? A. Yes, sir.

sWmwd” Stherpn ih ou_have referred to
tlv¥ppg(li ofﬁ%e roop.3> A ’ltl%,atul caYnnot teﬁ yon
e reason that there was some controversy

S RADY dalibd ndPdphesS ket R iro e’ Revasd

a week, and then a day or two
fterward we had an interview on the roof wHb

5" gftntl"? «n” Mr-Jeter’ and I don’t recall It

Wwe°the r “ f “ ? tw° after that’ Perhaps,
n tt of was taken off-

treroof T - Wrkbeganwas..... A*On

hare Sen A w “ »«ine it was two weeks; it may

n rren a kttle more than that.
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that time? A. I should judge it was between 1200
feet, square feet.

Q. That was stripped off? A. Yes, sir. One
wing of the building had a roof that pitched off at
the end and came up to a point, and that whole end
had been laid, and that was removed.

Q. What was the defect in that? A. Not on the
paper; there was no paper under it. It called for
a tar front paper, I am quite sure.

Q. Then the stripping off of the tin roof that
you refer to was the stripping of the tin at the
time you discovered there was no paper under-
neath; is that right? A. Yes.

Q. And that was replaced by the American Sky-
light & Iron Works, was it not? A. Yes, sir.

By the Court:

Q. The tin that was stripped off and dumped on
the ground was made good? A. Yes. That same
tin,wasn’t used, but there was other tin replac-
ing it.

Q. But the American Skylight company made
it good? A. Yes, they replaced that portion.

By Mr. Hartpence:

Q. That was not a defect that existed at the
time the American Skylight & Iron Works relin-
quished the job, then, was it? A. No, that had
been completed, although the connection between
the gutter and the deck had not been made on that
section either.

Q. And the failure to back paint the cornice,
that was corrected also by that company, was it
not? A. On that wing; the rest of it wasn’t. We
had trouble all along on that painting. They only
had a little <can on the job, a little pot, that held
perhaps a quart of paint. #

Q. You eventually passed that, did you not
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approved it? A. Some of it was back painted by
the Newark Skylight & Cornice Company.

Q. But what had been done by the American
Skylight & Iron Works, yon passed it and ap-
proved it, did you not? A. Oh, yes.

Q. What part did the dentals play? A. They
are an ornamental feature under the bottom of
the cornice.

Q. They have no utility feature, have they? A.
Not at all.

Q. When you say they were not properly
spaced, in what respect were they not properly
spaced? A. Certain distances between, given
lengths there for the dentals, spaced in between
there properly. You are bound to get a wide
space for a dental. That destroys the effect of
the cornice, or something of that sort; it makes a
very botchy job of it.

Q Was that remedied? A. By the Newark Sky-
light & Cornice Company.

Q. How much of a job was it to remedy that? A.
That was quite a job. They had to put in swing
scaffolds to get at the cornice; and other places
extension ladders were used.

Q. You say you had to change the grading of
the gutter? A. Yes.

Q In what respect was that defective ? A. They
had a false bottom, as we term it; that is, the cor-
nice forming its members. There is a sloping
thing put in, so that the water will be carried
away. That wasn’t properly graded. There was
alow point where it should be a high point, and
the water would lay there. We had considerable
trouble in the cold weather where icicles came
down and broke some of the cornice.

Q. Who constructed these cornices, the carpen-
ter or the tin man? A. The tin man.

Q Who constructed the framework on which
they rest? A. The carpenter.
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Q. And then the cornice is formed on that? A.
Yes, sir. The frame was placed all right, hut the
tin work was allowed to buckle, and in some places
it hung down, a very slight edge on the lining of
the gutter, and caused it to sag at that point.

Q. What difference did it make in the roof that
the cleats that you have referred to were not

10 spaced quite so carefully as the specifications
called for? A. A tin roof is more or less affected
by the elements, heat and cold, and it will expand
and contract, and under wind pressure those
things will have a tendency to work loose, and
when a tin roof gets loose once it has a tremendous
effect on the neighborhood.

Q. How much difference would it make to the
utility of the roof because of the difference in
spacing that existed at the time yon examined the

20 roof? A. I couldn’t say that, because if the roof
would work loose great damage might result if
the tin rolled up.

Q. Was there enough difference in the spacing
as it existed from what was specified to have
caused that result? A. Yes, I felt so.

Q. How much difference was there between the
actual spacing of those cleats and the spacing re-
quired by the specifications? A. In some cases as
much as 3 feet.

Q. How many such instances as that do you re-
call> A. I couldn’t tell you. We condemn what
we see; we don’t take up the roof.

Q. But you sum that up by saying they were not
as carefully spaced as they should be? A. Quite
true.

By the Court:
Q. You are now speaking of the cleats? A. Yes.
Q. The spacing of the cleatsf A. The spacing
40 of the cleats.
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By Mr. Hartpence:

Q. Did the specifications call for the replacing
of the leaders that were taken from the old build-
ing? A. Yes, sir. I said the old leaders might be
used—could be used. They were all right- they
were good copper leaders. There were some gal-
vanized leaders that we marked to he replaced,

n aw CIPA?r leaders could be used over again. 10

if they were not used over, who suf-
fered the loss, the contractor? A. No.

Q Was he not bound to place them on the job?
A. Well, he was the general contractor. Of course
it would be eventually up to him to replace them’
but that was all specified under sheet metal, for
he sheet metal man to take them into considera-
tion and make good everything that might be
wrong.

Q How about the subcontractor, was he not 20
bound to complete the job? A. That is what I
re er to, the sheet metal; he would be the sub-
contractor.

lee that on base” °Pinion, Mr. Be-
e that $2300 was a fair sum for the completion
of the work by the Newark Cornice Company? A.
rrom practical experience and my knowledge of

he pnees of materials. It is part of my business
to estimate on work.

h,MiDid / !III' &am\ne the roof of this school 30

WnS gjat the ? me the America &ylight & Iron
ks "dropped out—the whole roof? A. You

mean ° go into it specifically and measure it up f

adlo 1™ on f“* !1°nlyto°k *»-'

how “ A 0" T ke any definite calWations as to
sow much work remained to he done? A Onlv

zZ ? l° Vati’n: idn>t to. th
» cause it (Nrgsnb‘{ %Iia o' meé fo élcl) that %Q?ngl ot buasg1
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Q. But from that general observation yon esti-
mated that $2300 was a fair price for the comple-
tion of the work to be done? A. It wasn’t any too
much; it was a fair price.

Q. That is merely based, however, is it not, on
a general observation? A. Yes. I didn’t go into
it carefully. At the time the plans were made I
did go into all that thing and figure it up, because
we had to bring that building down to a certain
figure, and I went into it carefully.

Q. It is just possible, is it not, that if you had
figured the conditions accurately and exactly that
you might change your mind with regard to that?

Mr. Egner: I object to that. Possibilities
are not subject to inquiry here.

The Court: I think the question might be
asked, Do you feel that, if you had gone into
it more carefully, you might have reached a
different result?

Witness: I don’t know any reason why I
should. You can tell what figures will tell
you. If I had gone into it carefully, it might
possibly have been a little more or less, butI
imagine that was about the right price.

Q. How many jobs of that kind have you
figured, in your experience, Mr. Behee? A. I
have figured more or less for the last twenty-five
years. I couldn’t think of how many I have
figured.

Q. Did you ever submit a bid for yourself or
any one that you were employed by on a mere
general observation of the work? A. No, but in
this case I wasn’t estimating.

Q. But you are basing an estimation of the
work that was done here upon the stand, are you
not, upon that general observation? A. Yes, sir.

4Q Q. How much dirt did you find in the seams of
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the tin where the soldering was not completed?
A. I didn’t find any dirt. Those were things that
the contractor in working through—he has an in-
strument, a tool, that he uses to scrape these con-
nections when they are sealed. How much he
found I couldn’t tell you.

Q Then you do not know that there was dirt
inthere at all? A. Yes, I do know, because I asked
that it be scraped off and pointed up some places.
It is an important factor to get the connections
right.

Q Did you prepare the specifications for the
whole building that was constructed there? A. I
superintended, or, rather, dictated a lot of it. I
had a man do the writing of the specifications
under my dictation. Again, the plans were dis-
cussed and the features.

Q You were in charge of it A ves, sir; I
had charge of the office.

Q And you were familiar with all the details
of the job? A. Yes, sir.

Q And you know, do you not, of your own
knowledge, just what the metal work of the build-
ing involved, just what was necessary to be done
with the metal work of the building? A. I don’t
quite get your question.

Q You know of your own knowledge just what
metal work was required in the construction of
the building? A. Oh, yes.

Q And the completion of it? A. Yes.

Q And just what was required to be done in
nat respect under the contract with Mr Kils-us f
A fes, sir.

Q And the subcontract which he had with the
American Skylight & Iron Works? A. Yes.
mitt II’noW’ what’in y °ur opinion, was a fair

? oo™Ma-notion of that entire work from

to finish? A Of the entire roof as the sheet
metal was involved ?
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Q. That was required by the specifications.

Mr. Egner: I object to that. It seems to
me you might as well ask him what the fair
value of the court house is. It seems to me
it is going into the realms of speculation. We
have got a contract. How can that be a
proper inquiry now? You cannot throw
aside this contract.

The Court (after argument): I do not quite
see how it is going to help us. I will sustain
the objection.

Plaintiff’s counsel object to this ruling of
the Court.

Objection noted as ground of appeal.

Q. Now, Mr. Behee, upon what do you base
your opinion that the work done by the American
Skylight & Iron Works was worth between $400
and $500? A. The amount of work having been
done and the possible cost of making it satisfac-
tory.

Q. That valuation, then, is in favor of the new
contractor—the valuation that you have placed
upon it? A. In what way? I do not understand
the question.

Q. The valuation that you have placed on it of
between $400 and $500 is a valuation that you
place on it in favor of whoever might be compelled
to go on and complete the work, allowing that
person the cost? A. Of the—

Q. Of the renovation. A. Placing the value of
the work when satisfactorily completed at $400?

Q. Yes. A. No, I don’t. His contract, as [ un-
derstood it, was not to involve anything® that
might be due to the other concern; he was simply
to make the work satisfactory, taking the work as
he found it.

Q. You say, in view of these defects and what
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it would cost to make it right, you think it would
beworth only $400 or $500? A. Between $400 and
$500,1 should think.

Q. That is because it would cost whoever made
it right a certain sum of money to make it right,
is it not? But aside from that feature of it, it
had a value in excess of $400 or $500, did it not?

Objected to.

The Court (after argument): Well, you
may answer the question.

(Question read.)

Q (By the Court) Do you understand it? A.
Not entirely, no; I don’t understand the excess
valuation over $400. Aside from what feature?

The Court: 1 think that question is a very
harmless one. More or less, it amounts to
this: If it had been right it would have been

' worth more?

Witness: Absolutely.

The Court: I will overrule your objection.
Defendant’s counsel objects to the ruling of
the Court.

Objection noted as ground of appeal.

Q Well, if these defective features that you
have referred to had not been present, involving
the cost to rectify them, what, in your opinion,
M. Behee, was the value of the work that had
beendone by the American Skylight & Iron Works
athis job?

Mr. Egner: How can an estimate of that
he of any value ?

Court (after argument): This witness
is under cross-examination, and he may not
be here again, and Mr. Hartpence wants to
Pet this answer to aid him in rebutting. I
think he may have it answered.
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Defendant’s counsel objects to this ruling
of tbe Court.

Objection noted as ground of appeal.

(Question read.)

A. I don’t know wbat to answer.
Q. (By tbe Court) That amounts to this: What
10 was the fair cost of this portion of the work?
What proportion would the fair cost of this por-
tion of the whole work have borne to the contract
price of the work? A. About twenty-five per
cent, of the work having been done, it would
amount to about a quarter of the contract, in esti-
mating this job in the office. We had an allow-
ancb—
Q. (By Mr. Hartpence) Is this in response to
my question, Mr. Behee? A. Well, only to show
20 how I arrived—

Mr. Hartpence: I have not interrogated
this witness upon that matter, if your Honor
please.

The Court: There is no question, There-
fore there can be no answer.

Q. The occasion upon which you saw Mr. Jeter,
Mr. Behee, as you have stated, was the dispute
that existed over the taking off of the tin roof;

30 is that correct? A. That is the only time I recall
having seen Mr. Jeter.

Q. Do you refer to the dispute early m the
work? A. When the roof had to be removed on
account of its not having the paner under it.

Q. That is the occasion? A. They had a fore-
man on the job that I had most of my dealings
with, but on this occasion—that is the only one
I recall Mr. Jeter having been on the job. He
might have been there when I wasn’t there, bn

40 that is the only time I have occasion to remember.
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Q. Who was the foreman that they had, do you
know? A. No.

Q He w&s there pretty regularly, was he not?
A. Oh, yes, he had charge of the work all the
time, so far as I know.

Redirect-examination by Mr. Egner: 10

Q. The necessity of double-seaming on the
twenty-five per cent, of the roof that was down
that was not taken care of by the American com-
pany? A. No, that was done by the Newark
Cornice & Skylight Company.

Defendant Rests.

rebuttal™' JB™ME’ reCalled in bellalf of Plaintiff in 20Q

Direct-examination by Mr. Eartpence:

Q MrA/Teter, at the time the American Skylight
& Iron Works stopped work upon the Lincoln
avenue school building how much of their contract

gélfu ali'ly ’éoeﬁ%,‘; W°rk On that buil<3mg had been

Objected to as not rebuttal.

(After argument, the question is with-
drawn.) o0

Q Mr. Jeter, it has been testified by Mr

timi-1T T Mr‘ Behee in this case that at the
toe the American Skylight & Iron Works stopped

ttnitw tbe,Lmooln ayenue school job not more
han twenty-five per cent, of the metal work under

then- contract had been performed-

roofl' Egner: twenty-five per cent, of the
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Q. —not more than twenty-five per cent, of the
roof work, the tin work, nnder their contract, had
been laid. Is that or is it not true? A. It is not
true.

Q. Did you examine the roof at the time the
American Skylight & Iron Works quit work there?
A. T did.

10 Q. How much of the roof had been laid at that
time?

Objected to as not rebuttal.

The Conrt: It seems to me that there is
justification enough for answering this ques-
tion, in that it is rebuttal on a distinct prop-
osition advanced by witnesses for the de-
fendant.

Defendant’s counsel objects to this ruling
of the Court.

20 Objection noted as ground of appeal.

(Question read.)

A. Approximately ninety squares.

Q. What proportion to the whole contract of the
American Skylight & Iron Works of the roofing
did that ninety squares hear? A. Approximately
$1500.

Mr. Egner: I move that that he stricken
out as not responsive.

30 The Court: That is not an answer to the
question. Measure it in area, if you can.

Mr. Hartpence: I will consent to striking
out the answer.

Witness: I may have misunderstood von,
counsellor. You said the tin work. You did
not have reference to all the sheet-metal
work?

Mr. Hartpence: No, just the tin work.

Q. (Question read) A. Well, I don’t recall just
40 the area of the roof.
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By the Court:

Q. Do you recall enough, about it to give us an
approximate figure? A. I should judge fifty per
cent.

Q. What? A. Fifty per cent.

Cross-examination by Mr. Egner:

Q. You have no recollection of the total num-
ber of squares in the roof? A. There was fifty-
three boxes of tin, which covers an area of one
and three-quarters squares.

Q. How many? A. One and three-quarters
squares approximately to the box. That was be-
sides the gutter. I don’t remember just how
many boxes we used; I should judge 200 lineal
feet. The gutter, about thirty inches, two and a
half feet; that was also used. That is the ground
on which I base my calculation.

Q Is not fifty per cent, your guess, rather than
your calculation? A. I said approximately fifty
percent.

Q And that is a guess, is it not? A. It is ap-
proximately, and approximately is a guess.

Q You have no recollection at this time of the
total number of squares, have you? A. No defi-
nite recollection, no.

Q Therefore you have no recollection of the
proportion which ninety squares bear to the total
number of squares? A. No, sir.

Ndirect-examination by Mr. Hartpence:

Q But approximately, Mr. Jeter, as you ob-
served, from your familiarity with the job and
your observation of it—

The Court: Has he not already answered
that question?
Mr. Egner: Yes, several times.

10
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William G. Woo dr uff, sworn in behalf of plain-
tiff in rebuttal:

Direct-examination by Mr. Hartpence:

Q. Mr. Woodruff, what is your business? A.
Salesman for Meurer Brothers.

Q. How long have you been engaged in that
business? A. Twenty-three years.

Q. During that time have you had any practical
experience with the roofing business? A. I have.

Q. What? A. Seventeen years of it.

Q. In what respect? A. Foreman of the shops,
one in the Southern country and one here in the
North.

Q. And during that time have you constructed

.tin roofs? A. I have.

Q. You are familiar with all the requirements
of the construction of tin roofs? A. Thoroughly.

Q. In your employment with Meurer Brothers
did you have occasion to visit the Lincoln avenue
school, in Orange? A. I had.

Q. In 1908? A. Yes.

Q. When did you go there, do you recall, Mr.
Woodruff? A. It was either the early winter of
1908, either in December or January. My recol-
lection takes me to December.

Q. December, 19082 A. 1908, yes.

Q. Do you know of your own knowledge
whether Meurer Brothers at that time were sup-
plying material to the American Skylight & Iron
Works for that roof? A. Well, it was our mate-
rial, stamped so.

Q. How did you come to go out there? A. By
direction of Mr. Meurer.

Q. For what purpose? A. To see how much
was laid. 1

Q. And at that time did you examine the root.
A. Well, I took a casual glance at it, of course.
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Q Well, did you examine the work that was
being done there with your material? A. I did.
Q What did you see had been done there? A.
Well, as to what?
Q As to the roof and the cornice and all the
work. A. As to the amount?
Q. All the work that your material figured in.
Objected to.
Objection overruled.
Defendant’s counsel objects to this ruling
of the Court.
Objection noted as ground of appeal.
(Question read.)

A. The roof, from my observation, without
measurements, without actual measurements, was
about one-half covered. The cornices were about
three-quarters up, set in place, and there was
probably 150 feet of cornice made up and laid
about the building, ready to be laid in there.

Gross-examination by Mr. Egner:

Q You say that your estimate was made upon
acasual glance? A. From a practical knowledge
of the business, without measurements.

Q Answer my question, please. You testified
that your estimate was based upon a casual
glance; was that correct? A. Well, taking it that
way, yes, it was, of course.

Q And you made no measurements? A [ did

g you examine the soldering and seaming
am so forth? A. In a casual way; yes, sir- of
course. I didn’t get right down to it.

Plaintiff Pests.

Defendant’s counsel asks the Court to di-
rect a verdict for the defendant on the ground

10
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that there is no liability shown on the part
of the defendant, and that there is no question
of fact to go to the jury.

(Defendant’s counsel argues.)

Mr. Hartpence: The plaintiff desires to
move for the direction of a verdict in its
favor at this time, if your Honor please, and
to combine what we have to say in favor of
our motion with our opposition to the direc-
tion of a verdict for the defendant.

Our theory of the case is, as indicated dur-
ing the progress of the trial, that the con-
tractual relation existing between Fred Kil-
gns, the defendant, and the American Sky-
light & Iron Works, the company which had
the subcontract for the metal work on the
Lincoln avenue scohol, had nothing whatever
to do with the liability of Kilgus to Meurer
Brothers; and while we have very vehemently
insisted that the opinion of Vice-Chancellor
Howell in the case cited by the defendant has
no bearing upon this case and should not have
been injected into the case at all, we can
seize upon the statement made by counsel in
support of that statement as the basis of our
argument in this respect. He says that the
Vice-Chancellor, in disposing of the question
before him, said that the American Skylight
& Iron Works was not entitled to any pay-
ment from Kilgus until the work was done.
That, if your Honor please, is the very rea-
son why, and the testimony so states, Meurer
Brothers would have nothing to do with sup-
plying material to the American Skylight &
Iron Works unless the account was guaran-
teed unconditionally by Fred Kilgus. The
testimony is absolutely uncontradicted on tha
point, and the correspondence bears out our
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contention in that respect, and it was not until
Meurer Brothers had in writing called the at-
tention of Kilgus to the fact that he could
withhold the payment until the work was done
and completed, and that they had objected to
that and had stated that they would not let
the American Skylight & Iron Works have
this material until that feature was eliminated

-it was not until all that was done, which
will appear very conclusively from the cor-
respondence which forms the contract, that
Meurer Brothers would permit a cent’s worth
of material to go to the American Skylight &
Iron Works.

So that we feel that, in view of the corre-
spondence in the case and the testimony which
is in, which is uncontradicted in that respect
the Court must construe that contract to mean
just exactly what we contend that it does
mean, and in the face of that, and in the face
ot the testimony as it exists, which shows that
every dollar’s worth of material—and its
value is not contradicted— $1086.34, went to
the American Skylight & Iron Works," and
by them was placed in the Lincoln avenue
school building, in the process of construction,
and to that was added by the American Skv-
hght & Iron Works the value of the labor
necessary to make it over and put it on the
roof and there is nothing in the case to show
that there was not at least $1000 worth of
material put in the building—at least that
flow, that labor was performed. That was the
very term of the contract under which Meurer
Brothers consented to let the American Sky-
hght & lron Works have its material, after
Kilgns had written to the effect that that
$1UW would be forthcoming.

10

40



128

William G. Woodruff, for Plaintiff— Cross

Now, we think that the whole situation is
so elear, that the contract will hear that con-
struction, and that construction only, that we
are moving for the direction of a verdict in
favor of the plaintiff and opposing the direc-
tion of a verdict in favor of the defendant.

At half-past twelve o’clock, P. M., the

10 court takes a recess of one hour.
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After Recess.

The Court: There are cross motions, the plain-
tiff asking for the direction of a verdict in favor
of the plaintiff and the defendant asking for a
verdict in favor of the defendant.

This suit was brought by Jacob Meurer, trading
as Meurer Brothers Company, against Fred
Kilgus. The plaintiff is in the business of iron,
or metal, building material. The defendant is a
building contractor, who had the whole contract
for the erection of a public school building in the
City of Orange. His contract was with the Board
of Education of the City of Orange, I suppose.
He made sub-contracts, and, among others, a
contract with the American Skylight & Iron
Works for the doing of work and the supplying
of material such as they were in the habit of fur-
nishing and performing. The name of the com-
pany indicates the character of their line of busi-
ness. The American Skylight & Iron Works
wanted to buy of the plaintiff, Jacob Meurer,
material to be installed in this building. Their
credit was not thought to be good, and the plain-
tiff refused to extend credit unless he was in some
way made sure of his contract, and, accordingly,
correspondence ensued between the plaintiff and
Mr. Kilgus, the general contractor, having in view
an arrangement by which Mr. Kilgus would de-
vote to the payment of stich material as the
American Skylight & Iron Works might buy of
the plaintiff up to a certain sum a portion of the
money that would be due to the American Sky-
light & Iron Works from the contractor. The
contract between the American Skylight & Iron
Works and Mr. Kilgus is contained in the com-
pact form of the proposal and the acceptance. It
is this: “ American Skylight & Iron Works. Tin
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roofing, cornice, slate work, leaders and all metal
work for Lincol Avenne School, as per plans and
specification by E. F. Gilbert, architect, and to bis
satisfaction, for the sum of twenty-seven hundred
dollars. Lincoln Avenne School. Accepted,
American Skylight & Iron Works.” Signed by
Mr. Kilgns. That is dated August 17, 1908.

It is quite apparent that, as no time of payment
of this $2700 was specified, none could he de-
manded by the Ameircan Skylight & Iron Works
until the performance of the whole work to the
satisfaction of the architect and according to
plans and specifications—those plans and specifi-
cations being the plans and specifications of the
whole building covered by the contract of Mr.
Kilgus with the school authorities of the City of
Orange. This feature of the case comes out of
the correspondence." Whatever contract there is
is constituted by letters, as far as the proof goes.
There is something said about a conversation
over the ’phone, but that did not get into the proof,
because there did not seem to be sufficient evi-
dence of authority to conduct the Kilgus end of
it, Mr. Kilgus himself apparently not being on
the wire. .

The first letter I refer to is marked Exhibit P5;
it is written on the heading of Mr. Kilgus, and
reads as follows: “ October 16, 1908. Messrs.
Meurer Brothers Company. Dear sirs: I will de-
duct from the American Skylight & Iron Works
$1000., and place same to the credit of your ac-
count, for payment when the work on the Lincoln
avenue school is completed, at Orange, N. J.
Signed “ Fred Kilgus.” That did not suit Mr.
Meurer, because he did not wan-t to wait so long
for his money, and he answered the letter by a
letter bearing date October 16, 1908, addresse o
“Mr. Fred Kilgus,” which reads as follows.
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“Dear sir: We are in receipt of your esteemed
favor of the 16th instant relative to the contract
held by the American Skylight & Iron Works for
work on the Lincoln Avenue School, and in ac-
cordance with the telephone conversation which
the writer held with you, we understand that you
are willing to agree to make the first payment to
us, amounting to $iooo., when the American Sky-
light & Iron Works have done this amount of
work. Will you be good enough to write us to
this effect, as on your original letter, as pointed
out to you, the payment could be withheld by you
until the work was done. We thank you very
kindly for your consideration in this matter.
P. S. We understand according to contract that
first payment is due American Skylight & Iron
Works when the main work is done, second pay-
ment when cornice is on annex and roof of three
wings has been completed.” There is nothing
to show that there was any such contract as that.
The contract is as I have read it, and the post-
script received no attention in the answer to the
letter. The answer to this letter bears date on
the 19th of October, three days later, and is from
Mr. Kilgus to Meurer Brothers Company. He
was asked, you observe, in the last letter to be
so good as to write a letter to the effect that the
first payment, amounting to $1000, should be due
when the American Skylight & Iron Works had
done that amount of work. He does not write that
letter as asked for, but writes this: “ Dear Sirs:
in reply to yours of the 16th instant, beg to state
I will make first payment of $1000 to you for the
account of the American Skylight & Iron Works
tor material you are to furnish for the Lincoln
avenue school, Orange, N. J.” In other words,
he says nothing about the precise point which the

20
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him to write about. The letter, in fact, leaves the
matter precisely as it was on his first letter. On
that same day, the 19th of October, Meurer Broth-
ers answered to Fred Kilgus: “ We are in receipt
of your favor of the 19th instant, and in accord-
ance therewith we will deliver the material to the
American Skylight & Iron Works for use on the
Lincoln avenue school, and thanking you very
kindly for your consideration in this matter, we
remain, Yours truly, Meurer Brothers Company.”

.In writing that letter Meurer Brothers Com-
pany closed a contract. What was it? It was not
a contract that the payment, amounting to $1000,
should be due when the American Skylight & Iron
Works had done this amount of work. Mr. Kilgus
had never said that. He was asked to say that,
and he never did say it. If we have to suppose
that the minds of the parties met at all, the only
possible construction is that the contract was
closed on the basis of the original letter. I think,
then, that was the contract; that it was tied up
to and subject to the terms of the original con-
tract between the American Skylight & Iron
Works and Mr. Kilgus, the money for which would
not become due between them until the work had
been completed; and, in a sense, it may be said
that it would stand or fall with that contract.
There is nothing to show that the parties regarded
this as a divisible job. It is to be treated, I think,
as a unit. So much for the contract.

The American Skylight & Iron Works could re-
cover nothing for work not conforming to the
plans and specifications and not done to the satis-
faction of the architect. The approval of the
architect is a preliminary to payment to them. It
is onlv when his approval is wrongfully withheld
that it could be dispensed with. There is in this
case no evidence of wrongful withholding. The
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architect, Mr. Guilbert, was architect of the whole
work. While he had no duties as to subcontract-
ors, he had responsibility as to the work which
they did.

Aside from the question of the architect’s ap-
proval, how would the question stand as to the
American Skylight & Iron Works if the American
Skylight & Iron Works were the plaintiff? The
contract price, as I have said, was not due until
the work was completed. The work was never
completed. It was not completed because the
American Skylight & Iron Works failed. That
was their misfortune, and, I suppose, it was, in
alegal sense, their fatilt. It certainly was not the
fault of Mr. Kilgus. At any rate, they became
dilatory, and a three days’ notice was given, and
the contract was taken out of their hands. It is
admitted that they could not carry it on.

There is a rule, but it is a rule not applicable
to this case—the rule laid down in Kehoe v. Ruth-
erford and Wilson v. Borden—and it is this:
“When, under a valid contract to perform a speci-
fied work for a specified price, the plaintiff has
done part and has been prevented from perform-
ing completely through the fault of the defend-
ant, the legal measure of the plaintiff’s damages
is generally, for the work done, such a proportion
of the entire price as the fair cost of that work
bears to the fair cost of the whole work, and, in
respect to the work not done, such profits as he
would have realized by doing it.” So that if the
American Skylight & Iron Works had been wrong-
fully thrown off the job by Mr. Kilgus when it

onlvfnartlv done, their right would have been
to he paid for what thev had done a proportion-
ate part of the whole contract price and to be paid
«rh Profit as thev would have made if the con-

10

20

30

tract had been fully completed. That same rule 40



134
Court’s Findings

is laid down in the other case I mentioned, but
the difference between that case and this, and
what makes it inapplicable to this, is that the
American Skylight & Iron Works was not thrown
off the job by the fault of Mr. Kilgus, but they
were put off of it because, through their own in-
ability to carry it on, it became necessary for Mr.
10 Kilgus to take that action. Therefore that rule
cannot apply to this case. We have two cases,
Bozarth v. Dudley, 15 Yroom, 304, and Feeney v.
Bardsley, 37 Vroom 239, where this question has
arisen. They are both cases of buildings, entire
buildings, buildings completed, but not completed
exactly according to contract, and there the ques-
tion has arisen whether the builder, who has not
quite come up to the mark could recover anything,
and the Court said that if he had substantially
20 complied with his contract, if he has only come
short in some minor, nonessential particulars, he
might recover, after a deduction to make the job
good. I will take the case of Bozarth v. Dudley,
which is the earlier. “ When a contract for build-
ing on land has not been so. performed as to jus-
tify a recovery thereon, a recovery in assumpsit
on the common counts, for the work and materials
used in the erection, will only be permitted when
the owner has actually accepted the building.
30 Such acceptance may be express or implied from
circumstances; mere occupation of the building
does not necessarily imply such acceptance.’’ In
the case of Feeney v. Bardsley, about ten years
later, it was said: “If a contractor contracts to
erect a building, he cannot recover, even upon a
quantum meruit, unless he has substantially com-
plied with the contract. But if he substantially
complies with the contract, even though he has
failed in some minor particulars, he is entitled
40 to recover the contract price, less what will be a
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fair allowance to the owner to make good the de-
fects in the performance of the contract. When
there is not a substantial compliance with the con-
tract, there may be a recovery for what the build-
ing is reasonably worth, if the owner has accepted
it; but in determining the question of acceptance,
it is not sufficient to find that the owner has oc-
cupied it— the jury must find some positive act on 10
his part showing an intention to accept it.” You
see how the courts hold onto the contract where
there is a special contract. That idea is em-
phasized in the recent case of Osterling v. Cape
May Hotel Compcmy, in 83 Atlantic Reporter p.
837, where the Court of Errors and Appeals, Jus-
tice Parker reading the opinion, says this ‘‘The
contract was entire on the plaintiff’s part; it was
express as to its terms, and in writing, so that
the terms were settled beyond dispute. The ex- 20
press promise was not the same as the law would
imply, so that the declaration should have been
on the special contract. An implied contract can-
not exist when there is an express contract em-
bracing the identical subject. Recovery might be
had on a quantum valebat if the contract was un-
fulfiled and was rescinded by the parties, but
such was not the case here.’’ The mistake of the
trial judge in that case was in trying an action
which arose out of a special contract on the com-
non counts. I have in a book that is not very
well known as a law book a very neat description.
I read from Wait’s Engineering and Architectural
Jurisprudence, page 629, section 700: “ One who
has begun the performance of work under a
special contract, by which he is bound to finish it,
cannot abandon the work without the consent or
fault of his employer, and sue and recover for
ne value of the work which he has performed.”
He cannot abandon it and sue for its value. “ But 40
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where the work is actually performed, though not
in exact conformity with the contract in immate-
rial particulars, or with variations assented to by
the employer, or where the employer accepts the
work as and for a complete performance of the
contract, the contractor may recover.’’

So that my conclusion is that the right of the
plaintiff to recover in this case is to he tested by
the right of the American Skylight & Iron Works
to recover on their contract if they were the plain-
tiffs. It may be said from the proof before ns
that the American Skylight & Iron Works would
be met with two unsurmountable difficulties if they
were to sue for work which they had done: First,
that they could not show that it was done with the
approval of the architect, and they could not
show, of course, that the job had been completed.

There is one feature of this case which requires
some attention, and that is the payment of $500.
If that payment had been a payment on which
some action by the material company depended,
if it had been an inducement to them to change
their situation, to do something on the faith of it,
that would raise what is called an estoppal; but
the case is entirely clear of any estoppuZ; and my
view of the payment of $500. is that it is a feature
of the case to be considered, and nothing more:
and, regarded merely as a payment, it does not
require a construction of the written contract
different from that which appears to be naturally
implied from the language which the parties them-
selves used.

I am very much indebted to counsel on both
sides for the very admirable way in which they
have tried the case.

My result is that the motion to direct a verdict
for the defendant should be granted. I therefore
grant it.
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Mr. Hartpence: If your Honor please I
should like to have an objection noted to the
denial of the motion to direct a verdict for
the plaintiff, and to the granting of the mo-
tion to direct a verdict for the defendant.

The Court: The objection will be noted.

(The jury accordingly returns a verdict for
the defendant.)

PLAINTIFF’S EXHIBITS.

Ex. P-1.

Aug 17 8
American Skylight & Iron W orks
Tin Roofing cornices Slate work leader & all
metal work for Lincoln Ave School as per plans
&spec by E. F. Gilbert Arch. & to his satisfaction
for the sum of Twenty seven Hundred Dollars
$2700.00.
Lincoln Ave School.
Accepted—A merican Skylight & Iron W ks
per J W R
t L. D. KILGUS.

10

20

30

40
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A merican- Skylight & Iron W orks,

Office and Works: 221 Randolph Avenue,
Near Arlington Avenue Station, C. R. R. of N. J.

Order No. 31 Ship by.........
0 K
A/C granted
10 10/19
Jersey City, N. J., Oct 12 1908
Mess. Meurer Bros,,
569 Flushing Ave Bklyn
N. T.
Please furnish for account of this Company
53 Box 14x20 Tin T I S 10.75
5 “ 20x28 “
1 Keg 1" Rfg nails
250 lbs. solder
20 35 Bdls 26x36x96 Gralv.
25 ¢ 26x24x96 ¢
26
(Noted) 5 bdls Oct 20
Oct 21—39
16 bdls 26x30 Oct 21
60 bdls
A C/B
All for Orange Valley School
2q Please acknowledge receipt of this order and give
Order No. on invoice.
A merican Skylight & Iron W orks,
per William K. Hamilton.
(Written across face) E E
(Stamped across face) Ent. & Chgd. Miss K.
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Brooklyn, N. Y., Oct 20 1908.
Received from Metjr er Bros. Co.

569-577 Flushing Ave. and 266-270 Wallabout St.
New York Store: 130 East 129th St.
For American Skylight &Iron W ks
221 Randolph St.
53 Boxes 10 14/10 T-I Sheets
5 ¢ 10 20/28 ¢
1 Keg 1" Wire Nails
250 Ibs. M R Solder
5 Bdl 26x26x96 Gal.
W. K. Hamilton
Joe

(Stamped across face) Ent. & Chgd. Miss K.
Ex. P-4.

Brooklyn, N. Y., Oct 21 1908
Received from Metjr er Bros. Co.

569-577 Flushing Ave. and 266-270 Wallabout St.
New York Store: 130 East 129th St.

For American Skylight & Cornice W ks.
215 Randolph St.
16 Bdls. 26x30x96 Galvd.
39 “ 26x36x96 «
(Stamped across face) Ent. & Chgd. Miss K.
W. K. Hamilton

10

30
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Ex. P-5.

Newark Telephone 5340.
Long Distance Tel.

FEED KILGUS
Builder

Nos. 13-21 South Sixth Street
At Central Avenue.

Newark, N. J. Oct 16th/08

Mess Metjir er Bros Co.
N. Y. C.

Dear Sirs:i—

I will deduct from the American Skylight ,:35
Iron works $1000.00, and place same to the credit
of your account, for payment when the work on
the Lincoln Ave School is completed, at Orange

N. J. Yours truly
FEED KXLGTJS

H. M. C
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All orders and contracts subject to strikes, acci-
dents and causes beyond our control.

Guaranteed brands of Telephone:
Roofing Tin 1567 W m ’burgh.
Meurer Genuine. 1568 W m ’burgh.
Tinned Iron Sheets I C
Meurer Old Methods I C 10

Meurer Roofing I C
FlushingI C
PullmanI C
New York Branch, 130 East 129th St.

Kansas City. Denver.
Salt Lake City. San Francisco.

MEURER BROS. CO.

MANUFACTURERS OF 20
Tin Plates,
DEALERS IN
Sheet Iron & Metals.
Galvanized Iron, Black Iron, Solder, Elbows,
Nails, Etc.
MANUFACTURERS OF
Stove Pipe & Leaders.
Anchor Ventilators, Metal Spanish Tiles &
Unique Metal Shingles
67 to 577 Flushing Ave, and
266 to 270 Wallabout St.

E.O. Brooklyn, N. Y. Oct. 16, 1908.

Me.Fred Kilgus,
13 South Sixth St.
Newark, N. J.

Dear Sir :

We are in receipt of your esteemed favor of the
l6th instant relative to the contract held by the
American Skylight and Iron Works for work on 40
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the Lincoln Ave. School and in accordance with
the telephone conversation which the writer held
with yon, we understand that yon are willing to
agree to make the first payments to ns, amounting
to $1000.00 when the American Skylight and Iron
Works have done this amount of work. Will you
be good enough to write ns to this effect as on
your original letter as pointed out to you the
payment could be withheld by yon until the work
was done.

We thank yon very kindly for your considera-
tion in this matter, and beg to remain,

Yours respectfully,

MEURER BROS. CO.
C. NVBolle s, Jr.,
General Manager.

P. S. We understand according to contract that
first payment is due American Skylight & Iron
Works when main work is done second payment
when cornice is on annex & roof of 3 wings has
been completed?
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Newark Telephone 4042.
Long Distance Tel. 2980.

FRED KILGUS
Builder

Nos. 13-21 South Sixth Street
At Central Avenue.

Newark, N. J. Oct 19th/08
Mess Meurer Bros Co.
#567/77 Flushing Brooklyn N. Y.
Dear Sir s —
In reply to yours of the 16th inst. beg to state
I will make first payment of $1000.00 to you for
the account of the American Skylight & Iron
Works for material you are to furnish for the
Lincoln Ave School, Orange, N. J.
Yours truly oq
FRED KILGUS
H. M. C.

30

40
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All orders and contracts subject to strikes, acci-
dents and causes beyond onr control.

Guaranteed brands of Telephone:
Roofing Tin 1567 W m ’burgh.
Menrer Genuine 1568 W m ’bnrgh.

Tinned Iron Sheets 10
Menrer Old Method IC
Menrer Roofing I C
Flushing I C
Pullman I C

New York Branch, 130 East 129th St.
Salt Lake City. San Francisco.
Kansas City. Denver.

MEURER BROS. CO.

Manufacturers of Tin Plates, Dealers in Sheet Iron
and Metals. Galvanized Iron, Black Iron.
Solder, Elbows, Nails, Etc.
Manufacturers of Stove Pipe & Leaders.®
Anchor Ventilators, Metal Spanish Tiles & Unique
Metal Shingles.

567-577 Flushing Ave. and 266-270 Wallabout St

Brooklyn, N. Y. Oct. 19,1908

Mr. Fred Kilgns,
Newark, N. J.

Dear Sir:

We are in receipt of your favor of the 19th in-
stant and in accordance therewith, we will deliver
the material to the American Skylight & Iron
Works for use on the Lincoln Avenue School, and
thanking you very kindly for your consideration
in this matter, we remain,

Yours truly,
MEURER BROS. CO.
C. H. Bolles,Jr,,
General Manager.
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Newark Telephone 4042. Long Distance Tel. 2980.

FRED KILGUS
Builder

Nos. 13-21 South Sixth Street, at Central Avenue.

Newark, N. J. Dec. 7th/08
Mess Meurer Bros. Co. 10
Brooklyn N. Y.

Dear Sirs:—

We are authorized to-day to make a payment of
one thousand ($1000.00) dollars to you by the
American Skylight &Iron works of Jersey City on
account of material furnished for the Lincoln Ave.
School, Orange, N. J. we are sending you $500.00
to-day, and will make payment for the balance in
afew days, as as we have sevaral heavy payments 2a
coming due this week, we are obliged to make it Z
two payments at this time, which we trust will
meet with your satisfaction.

Yours truly,
FRED KILGUS.
A ' H. M. Coleman.

30
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Ex. P-10.

Fred Kilgus, Builder, 13 to 17 South Sixth St.

No receipt is necessary.
This check is in settlement of the following. If
incorrect please return.
Date Amount Invoice Cash Disc’t Claims
For a/c Amer. Skylight & Iron Work

No. 5386
Newark, N. J., Dec. 7th 1908
Pay to the order of Meurer Bros. Co. $500.00
Five hundred and no/100 Dollars.

FRED KILGUS.
Louis D. Kilgus, Atty.

To Union National Bank, Newark, N. J.
(Stamp perforated) Paid 12— 9—08

(Indorsed) Pay Mercantile National Bank, or
order. Meurer Bros. Co.

(Indorsed) Pay to the order of Union Nat. Bank
Newark, N. J. The Mercantile Nat’l Bank of
the City of New York.
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Newark Telephone 4042. Long Distance Tel. 2980.
FRED KILGTJS
Builder

Nos. 13-21 South Sixth Street, at Central Avenue.
Newark, N. J. Dec. 9th/08

Mess Meurer Bros Co.
#567 Flushing Ave Brooklyn N. Y. -

Dear Sirs:—

I note what you write a bout an order for $800.
but this we do not know anything about at this
time, but I believe one of their men is coming here
to-day, possibly for that purpose, you have $500.00
coming to on the original order, which we will send
youin a few days, when we get some money in

Yours truly
FRED KILGRJS
HMC

20
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No claims for deduction will be allowed unless
made within 10 days from receipt of goods.

No responsibility for loss or damage to Goods
after obtaining Shipping Receipts or Bill La-
ding from Railroad, Steamboat or Transporta-
tion Co., signed in good order.

Guaranteed brands of Telephone:
Roofing Tin . 1567 W m ’burgh.
Meurer Genuine 1568 W m ’burgh.

Tinned Iron Sheets IC
Meurer Old Method IC
Meurer Roofing I C
Flushing I C
Pullman I C

MEURER BROS. CO.

Manufacturers of Tin Plates, Dealers in Sheet Iron
and Metals. Galvanized Iron, Black Iron.
Solder, Elbows, Nails, Etc.
Manufacturers of Stove Pipe & Leaders.
Meurer Anchor Ventilators, Meurer Metal
Spanish Tiles.

567-577 Flushing Ave. and 266-270 Wallabout St.

New York Branch, 130 East 129th St.

Terms: Tinplate & Iron 2% 10 Days. Copper
Solder, Sheet Zinc, y2 of 1% 10 Days.
(Stamped on face) Positively no cash discount
allowed unless remittance is made within Ten
Days fréem date of invoice, interest charged on
all overdue accounts.
Payable in New York Exchange.
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Brooklyn, N. Y. October 20, 1908
Sold to American Skylight & Iron W ’ks,
221 Randolph Ave J C

Corre ct Copy op Meurer Bros. Co. Day Book
# 46 Folio 943
53 BoxI C 14x20 T. I. Sheets....... 1075 569 75

5 ¢« ¢ 24x28 ¢ L 2150 107 50
1 Keg 1"Wire Nails ..............c.e. - 3 75
250 Ib M R Solder.....ccceeeevuiieinniennnnes 19 47 50
5 Bales 26x36x96 Galv 795@4c........... 31 80
——————————— 760 30

Sworn to before me as being correct.

January 7th, 1913.

Arthur H. Graham
Notary Public
Queens Co. 3857
(Seal)

Certificate filed in Kings County.

No Claims for deduction will be allowed unless
made within 10 days from receipt of goods.

No responsibility for loss or damage to Goods
after obtaining Shipping Receipts or Bill La-
ding from Railroad, Steamboat or Transporta-
tion Co., signed in good order.

Guaranteed brands of Telephone:
Roofing Tin 1567 W m ’burgh.
Meurer Genuine 1568 Wm "burgh.

Tinned Iron Sheets IC
Meurer Old Method IC
Meurer Roofing I C
Flushing I C
Pullman I C

20

30
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MEURER BROS. CO.

Manufacturers of Tin Plates, Dealers in Sheet Iron

and Metals. Galvanized Iron, Black Iron.
Solder, Elbows, Nails, Etc.
Manufacturers of Stove Pipe & Leaders.
Meurer Anchor Ventilators, Meurer Metal
20 Spanish Tiles.
567-577 Flushing Ave. and 266-270 Wallabout St.
New York Branch, 130 East 129th St.

Brooklyn, N. Y. October 21, 1908
Sold to American Skylight & Iron Wks

Correct Copy of Meijrer Bros. Co.Day Book
45 Folio #953
16 Bales 26x30x96 Galv 2383 3% 89 36

39 “ 26x36x96 “ 5927 4 237 08
20

Sworn to before me as being correct.
January 7th, 1913.
Arthur H. Graham
30 Notary Public
jQueens Co. 3857
(Seal)
Certificate filed in Kings County.



151
Ex. P-12

All orders and contracts subject to strikes, acci-
dents and causes beyond our control.

Guaranteed br.ands of Telephone:
Roofing Tin 1567 W m ’burgh.
Meurer Genuine 1568 W m ’burgh.

Tinned Iron Sheets IC
Meurer Old Method IC
Meurer Roofing I C
Flushing I C
PullmanI C

MEURER BROS. CO.

Manufacturers of Tin Plates, Dealers in Sheet Iron
and Metals. Galvanized Iron, Black Iron.
Solder, Elbows, Nails, Etc.
Manufacturers of Stove Pipe & Leaders.
Anchor Ventilators, Metal Spanish Tiles & Unique on
Metal Shingles.

Salt Lake City. San Francisco.
Seattle, Wash.
Los Angeles, Cal.
Portland,, Ore.

Brooklyn, N. Y.

A merican Skylight & Iron W orks

M olS” GOPy °f Meurer Bros- Co- Ledger #10
Lee. 8 1908 By Check on account...... .$500.00
Sworn to before me as being correct

January 7th, 1913.

Arthur H. Graham
Notary Public
Queens Co. 3857
(beai)

Certificate filed in Kings County. 40
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DEFENDANT’S EXHIBITS.
Ex. D-1.

AH orders and contracts subject to strikes, acci-
dents and causes beyond our control.

Guaranteed brands of Telephone:,
Roofing Tin 122;\;“1’1 :t;urgh
Meurer Genuine 1 m ’burgh.

Tinned Iron Sheets IC
Meurer Old Method IC
Meurer Roofing I C
Flushing I C
PullmanI C

MEURER BROS. CO.

Manufacturers of Tin Plates, Dealers in Sheet Iron
and Metals. Galvanized Iron, Black Iron.
Solder, Elbows, Nails, Etc.

Manufacturers of Stove Pipe & Leaders.”
Anchor Ventilators, Metal Spanish Tiles & Unique
Metal Shingles.

567-577 Flushing Ave. and 266-270 Wallabout St.
New York Branch, 130 East 129th St.

Kansas City. Denver.

Salt Lake City. San Francisco.

Brooklyn, N. Y. Nov. 19,1908

Mr. Fred Kilgus,
Newark, N. J.

Dear Sir: .

Referring to your letter of Oct. 19th in regar
to first payment of $1000 on Lincoln” Avenue
School, Orange, for account of the American Sky
light & Iron Works, will you please advise when
this payment will be made. Thanking you
reply, we remain,

n,

Yours trul
T/ ETHITOTT? o
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All orders and contracts subject to strikes, acci-
dents and causes beyond our control.

Guaranteed brands of Telephone :
Roofing Tin 1567 Wm ’burgh.
Meurer Genuine 1568 W m ’burgh.

Tinned Iron Sheets IC
Meurer Old Method IC
Meurer Roofing I C
Flushing I C
Pullman I C

MEURER BROS. CO.

Manufacturers of Tin Plates, Dealers in Sheet Iron
and Metals. Galvanized Iron, Black Iron.
Solder, Elbows, Nails, Etc.
Manufacturers of Stove Pipe & Leaders.
Anchor Ventilators, Metal Spanish Tiles & Unique

Metal Shingles.

567-577 Flushing Ave. and 266-270 Wallabout St.
New York Branch, 130 East 129th St.

Kansas City. Denver.

Salt Lake City. San Francisco.

E.O.
Brooklyn, N. Y. Dec. 4, 1908.
Mr. F. Kilgus,
Newark, N. J.

Dear Sir:

We understand that the American Skylight &
Iron Works have placed a requisition with you for
their first payment and if such is the case we will

eglad if you will send us check as per our agree-
ment with you and thank you for your considera-
tion in the matter.

Yours truly,

MEURER BROS. CO.

C. H. Bolles, Je.,
General Manager.

10

20

30
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Ex. D-3.

All orders and contracts subject to strikes, acci
dents and causes beyond our control

Guaranteed brands of Telephone: i
Roofing Tin 1567 Wm ,burgh.
Meurer Genuine 1568 W m "burgh.

Tinned Iron Sheets IC
Meurer Old Method IC
Meurer Roofing I O
Flushing I C
PullmanI C

MEURER BROS. CO.

Manufacturers of Tin Plates, Dealers in Sheet Iron
and Metals. Galvanized Iron, Black Iron.
Solder, Elbows, Nails, Etc.
Manufacturers of Stove Pipe & Leaders.”
Anchor Ventilators, Metal Spanish Tiles & Unique
Metal Shingles.
567-577 Flushing Ave. and 266-270 Wallabout St.
New York Branch, 130 East 129th St.
Kansas City. Denver.
Salt Lake City. San Francisco.

Fred Kilgus,
Newark, N. J.

, We are in receipt of your favor of
stant and thank you very bndly for check f
$500.00 .We are perfectly willing to walV ° r
balance for a few dajs as you speak of m y

le We understood we were to have another order
from yon covering $800.00 for the AmencM Sky-
light Co. in order that they may have enoa?h “ j
terial to complete the work on this S<*oo. W
vou please let us hear from you on

a Thanking yon very kindly for your consideration,

we remain,
Yours truly,
MEURER BROS. CO.
C H. Bonu es,
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All orders and contracts subject to strikes, acci-
dents and causes beyond our control/

Guarantf.:ed br.ands of Telephone:
Roofing Tm 1567 W m ’burgh.
M(?urer Genuine 1568 Wm ’burgh.
Tinned Iron Sheets IC
Meurer Old Method IC . 10

Meurer Roofing I C
Flushing I C
Pullman I C

MEURER BROS. CO.

Maiinfacturers of Tin Plates, Dealers in Sheet Iron
and Metals. Galvanized Iron, Black Iron.
Solder, Elbows, Nails, Etc.
Manufacturers of Stove Pipe & Leaders.
Anchor Ventilators, Metal Spanish Tiles & Unique 20
Metal Shingles.

567-577 Flushing Ave. and 266-270 Wallabout St.
New York Branch, 130 East 129th St.

Kansas City. Denver.

Salt Lake City. San Francisco.

Brooklyn, NfY. Dec. 18, 1908

Mr. Fred Kilgus,
Newark, N. J.

Dear Sir:
We are m receipt of your favor of the 17th in-

ant and m reply beg to say this is not according

oour agreement. You wrote us 2 or 3 times that

"167 WaS that, N°u A Dad i
’TnO(.)(())(li1 on acc%unt, aanwgﬁ?d se%d I‘E{qg ba?an eaédf

L «* *In a fer days’ and under this agreement
m ~ Is| uP°n $50D.00 being paid to us. We have
» o d o with the work of the American Sky-

? Works, this matter is between yourself and 4(
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them; they have done enongh work to pay the
$1000 coming to ns, and we want check for the
arnonnt, and do not want to be held up for our
money on their account. We therefore trust you
will see yonr way clear to send ns the $500.00 due
ns and any further contract yon have with them
it is np to them and not to ns to withhold our

10 mone
y.
Yonrs truly,
METJRER BROS. CO.
20
30
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All orders and contracts subject to strikes, acci-
dents and causes beyond our control.

Guaranteed brands of Telephone:
Roofing Tin 1567 Wm ’burgh.
Meurer Genuine 1568 W m ’burgh.

Tinned Iron Sheets IC
Meurer Old Method IC
Meurer Roofing I C 10
Flushing I C
Pullman I C

MEURER BROS. CO.

Manufacturers of Tin Plates, Dealers in Sheet Iron
and Metals. Galvanized Iron, Black Iron.
Solder, Elbows, Nails, Etc.
Manufacturers of Stove Pipe & Leaders.
Anchor Ventilators, Metal Spanish Tiles & Unique
Metal Shingles. 20
567-577 Flushing Ave. and 266-270 Wallabout St.
New York Branch, 130 East 129th St.

Brooklyn, N. Y. Dec. 19, 1908.
E.O.

Mr. Fred Kilgus,
Newark, N. J.
Dear Sir:

Referring to the conversation held with you
over telephone to-day please note that we after- 30
wards talked to the American Skylight & Iron
Works and they assure us that all changes or ob-
jections that were raised by the architect have
been complied with and that they are therefore
entitled to the first payment on the school in ques-
tion. We would like to have you advise us that
this is the fact as we understand this report was
made after they had seen Mr. Gilbert, the archi-
tect, yesterday.

Yours truly,
MEURER BROS. CO.
C. H. Bolles, Jr.,
General Manager,
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All orders and contracts subject to strikes, acci-
dents, and causes beyond our control.

Guaranteed brands of Telephone:
Tinned Iron Sheets IC
Meurer Old Method IC
Meurer Roofing I C
—eA Flushing I C
PullmanI C

MEURER BROS. CO.

Manufacturers of Tin Plates, Dealers in Sheet Iron
and Metals. Galvanized Iron, Black Iron.
Solder, Elbows, Nails, Etc.
Manufacturers of Stove Pipe & Leaders.
Anchor Ventilators, Metal Spanish Tiles & Unique
Metal Shingles.

20 567-577 Flushing Ave. and 266-270 Wallabout St.
New York Branch, 130 East 129th St.
Salt Lake City. San Francisco.
Kansas City. Denver.

Brooklyn, N. Y. Jan. 9, 1909

Mr. Fred Kilgus,
Newark, N. J.

Dear Sir:

We are in receipt of your favor of the 7th in-
stant and in reply beg to say we have your letter
of Oct. 16th, also your letter of Oct. 19th, and we
also know that the American Skylight & Iron
Works have done enough work to pay our order
for $1000.00. We have this information, and had
it before we said anything to you. We are well
aware that the money is due us on this work, if
they have defaulted in finishing it, it has nothing

40 to do with us, except there is enough work com-



pleted to pay the order we hold on which yon paid
$500.00, and we are going to get the balance, as
yon have refused to pay, and the matter is now in
the hands of onr attorneys, Messrs. Yredenberg,
Wall & Cary, who are taking up the matter at once
for ns.
Yours truly,
MEURER BROS. CO.

Ex. D-7.

4207
Jan 2 9
Newark Cornice & Skylight Works
The completing of all Metal work for the Lin-
coln Ave School Orange N. J. as per plans Specifi-
cation & Detail by E. F. Guilbert Arh & to his sati-
faction for the sum of Twenty three Hundred Dol-
lars $2300.00.
D DK

10
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Exhibit D-8.

. Form 19642-PL
THE

UNIFORM CONTRACT

POEM OP CONTRACT
Adopted and Recommended for Gen-
eral Use by the
American Institute op Architects
and the

National Association op Builders.

Copyrighted 1905 by the American
Institute of Architects, Washington,
D. C. E. G. Soltmann, N. Y., Licen-
see for Exclusive Publication.

Revised 1907

This Agreement, made the sixth day of August,
in the year one thousand nine hundred and eight
by and between Fred Kilgus, 13 South 6th Street,
Newark N. J. party of the first part (hereinafter
designated the Contractor), and The Board of
Education, of the City of Orange, in the County
of Essex New Jersey party of the second part
(hereinafter designated the Owner),

Witnesseth that the Contractor, in considera-
tion of the agreements herein made by the Owner,
agree with the said Owner as follows:

Article I. The Contractor shall and will pro-
vide all the materials and perform all the work
for the Erection and completion of Alterations
and Additions to the Lincoln Avenue School
Building, Lincoln Avenue, Orange, N. Jnot in-
cluding Telephone Instruments and Wiring and
Clocks and Wiring. Also substituting Terra
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Cotta for Stone and omitting 1 electric Light Cir-
cuit and 1 Switch from each class room, all as
shown on the drawings and described in the speci-
fications prepared by Ernest F. Guilbert, 589
Main Street, East Orange N. J. Architects, which
drawings and* specifications are identified by the
signatures of the parties hereto, and become here-
by a part of this contract.

Art.II. It is understood and agreed by and be-
tween the parties hereto that the work included
in this contract is to be done under the direction of
the said Architects, and that their decision as to
the true construction and meaning of the drawings
and specifications shall be final. It is also under-
stood and agreed by and between the parties here-
to that such additional drawings and explanations
as may be necessary to detail and illustrate the
work to be done are to be furnished by said Archi-
tects, and they agree to conform to and abide by
the same so far as they may be consistent with the
purpose and intent of the original drawings and
specifications referred to in Art. 1.

It is further understood and agreed by the par-
ties hereto that any and all drawings and specifi-
cations prepared for the purposes of this contract
by the said Architects are and remain their prop-
erty, and that all charges for the use of the same,
and for the services of said Architects, are to be
paid by the said Owner.

Art . III. No alterations shall be made in the
work except upon written order of the Architects;
the amount to be paid by the Owner or allowed by
the Contractor by virtue of such alterations to be
stated in said order. Should the Owner and Con-
tractor not agree as to amount to be paid or al-
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quired above, and in case of failure to agree, the
determination of said amount shall be referred to
arbitration, as provided for in Art. XII of this
contract.

Art. IV. The Contractor shall provide suffi-
cient, safe and proper facilities at all times for the
inspection of the work by the Architects or their
authorized representatives; shall, within twenty-
four hours after receiving written notice from the
Architects to that effect, proceed to remove from
the grounds or buildngs all materials condemned
by them, whether worked or unworked, and to take
down all portions of the work which the Architects
shall by like written notice condemn as unsound or
improper, or as in any way failing to conform to
the drawings and specifications, and. shall make
good all work damaged or destroyed thereby.

Art.V. Should the Contractor at any time re-
fuse or neglect to supply a sufficiency of properly
skilled workmen, or of materials of the proper
quality, or fail in any respect to prosecute the
work with promptness and diligence, or fail in the
performance of any of the agreements herein con-
tained, such refusal, neglect or failure being cer-
tified by the Architect, the Owner shall be at liber-
ty, after, three days written notice to the Con-
tractor, to provide any such labor or mate-
rials, and to deduct the cost thereof from
any money then due or thereafter to be-
come due to the Contractor under this con-
tract; and if the Architects shall -certify
that such refusal, neglect or failure is sufficient
ground for such action, the Owner shall also be at
liberty to terminate the employment of the Con-
tractor for the said work and to enter upon tbe
premises and take possession, for the purpose oi
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completing the work included under this contract,
of all materials, tools and appliances thereon, and
to employ any other person or persons to finish the
work, and to provide the materials therefor; and
in case of such discontinuance of the employment
of the Contractor he shall not be entitled to receive
any further payment under this contract until the
said work shall be wholly finished, at which time,
if the unpaid balance of the amount to be paid
under this contract shall exceed the expense in-
curred by the Owner in finishing the work, such
excess shall be paid by the Owner to the Con-
tractor but if such expense shall exceed such un-
paid balance, the Contractor shall pay the differ-
ence to the Owner. The expense incurred by the
Owner as herein provided, either for furnishing
materials or for finishing the work, and any dam-
ageincurred through such default, shall be audited
and certified by the Architects, whose certificate
thereof shall be conclusive upon the parties.

Art. VI. The Contractor shall complete the
several portions, and the whole of the work com-
prehended in this Agreement by and at the time
or times hereinafter stated, to wit:

In two divisions as described in specifications,
page 8.

Art. VII. Should the Contractor be delayed in
the prosecution or completion of the work by the
act, neglect or default of the Owner, of the Archi-
tects, or of any other contractor employed by the
Owner upon the work, or by any damage caused by
fire or other casualty for which the Contractor is
not responsible, or by combined action of work-
men in no wise caused by or resulting from de-
fault or collusion on the part of the Contractor,
then the time herein fixed for the completion of
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the work shall be extended for a period equivalent
to the time lost by reason of any or all the causes
aforesaid, which extended period shall he deter-
mined and fixed by the Architects; but no such al-
lowance shall be made unless a claim therefor is
presented in writing to the Architects withm
forty-eight hours of the occurrence of such delay.

Abt. VIII. The Owner agree to provide all
labor and materials essential to the conduct of
this work not included in this contract m such
manner as not to delay its progress, and m the
event of failure so to do, thereby causing loss to
the Contractor, agrees that it will reimburse the
Contractor for such loss,; and the Contractor
agree that if he shall delay the progress of the
work so as to cause loss for which the Owner shall
become liable, then he shall reimburse the Owner
for such loss. Should the Owner and Contractor
fail to agree as to the amount of loss compre-
hended in this Article, the determination of th
amount shall be referred to arbitration as pro-
vided in Art. X II of this contract.

Art.IX. It is hereby mutually agreed between
the parties hereto that the sum to be paid by the
Owner to the Contractor for said work and mate-
rials shall be Seventy Thousand Dollars
000.00) subject to additions and deductions as
hereinbefore provided, and that such sums sha
be paid by the Owner to the Contractor, m curren
funds, and only upon certificates of the Architects,

as follows: <19 000 00

When new opening in old bldg shoring old b g
Irst tier on 3 new wings
Second Payment .......c..cooocoiiiiiiiiiiiniinn... 500000
9nrl tier on new wings



Ex. D-8
Third Payment......ccooeveeneeneenn. [ceeenneene 11,000.00
When W all plates are on 3 wings
Fourth Payment.....c.coooiiiiiininninnnn... 14,000.00
When 3 wings are plastered
Fifth Payment.....c...c..oooiiiii. - * 6,000.00
When old blflg walls have been veneered wall
plates on
Sixth Payment......... et e e e, 6,000.00
When interior changes in old bldg & plastering
done
Seventh Payment....... coocoviviiiiiiiiniinnann.n. 1,000.00
When connecting cordor is rebuilt wall plates on
Eighth & Final Payment....... c..cc..cc.oeeuee 15,000.00

done (30 days)

8th & The final payment shall be made within
thirty days after the completion of the work in-
cluded in this contract, and all payments shall be
due when certificates for the same are issued.

If at any time there shall be evidence of any lien
or claim for which, if established, the Owner of the
said premises might become liable and which is
chargeable to the Contractor, the Owner shall have
the right to retain out of any payment then due or
thereafter to become due an amount sufficient to
completely indemnify it against such lien or claim.
Should there prove to be any such claim after all
payments are made, the Contractor shall refund to
the Owner all moneys that the latter may be com-
pelled to pay in discharging any lien on said prem-
ises made obligatory in consequence of the Con-
tractor default.

Art.X. It is further mutually agreed between
the parties hereto that no certificate given or pay-
ment made under this contract, except the final
certificate or final payment, shall be conclusive evi-
dence of the performance'of this contract, either

19
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wholly or in part, and that no payment shall be 40
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construed to be an acceptance of defective work
or improper materials.

Art.X. The Contractor shall during the prog-
ress of the work maintain insurance on the same
against loss or damage by fire, as required by
specifications the policies to cover all work incor-
porated in the building, and all materials for the
same in or about the premises, and to be made
payable to the parties hereto, as their interest may
appear

Art. XII. In case the Owner and Contractor
fail to agree in relation to matters of payment,
allowance or loss referred to in Arts. I11 or VIII
of this contract, or should either of them dissent
from the decision of the Architects referred to in

20 Art. VII of this contract, which dissent shall have

30

been filed in writing with the Architects within ten
days of the announcement of such decision, then
the matter shall be referred to a Board of Arbi-
tration to consist of one person selected by the
Owner, and one person selected by the Contractor,
these two to select a third. The decision of any
two of this Board shall be final and binding on
both parties hereto. Each party hereto shall pay
one-half of the expense of such reference.

The sal(j parties for themselves, their heirs,
successors, executors, administrators and assigns,
do hereby agree to the full performance of the
covenants herein contained.
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In Witness W hereof, the parties to these pres-
ents have hereunto set their hands and seals, the
day and year first above written.

FEED KILGUS.
FREDERICK BERG, JR.,
for Board of Education.
In Presence of 16
Francis P. Ward
Attest
WhjLiam G. McCurdy
Secretary
(Seal)

THE UNIFORM CONTRACT

Form of Contract 20

Adopted and Recommended for General Use by
the American Institute of Architects and the Na-
tional Association of Builders. (Revised 1905 and
1907)

Agreement between

Fred Kilgus

Contractor, 30
and

Board of Education, Orange,
Owner,

for

Contract, Lincoln Ave. School
Architects

Amount of Contract, $70,000.00.

40
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(Copyrighted 1905 by the American Institute of
Architects, Washington, D. C. Revised 1907)

Licensee for Exclusive Publication
E. G. SOLTMANN,
125 East 42d Street, New York, N. Y.

(Form 19642-PL.)

Ex. D-9.

All agreements are contingent upon strikes, inter-
ferences, accidents and other delays beyond and
over which we have no control,

on Henry Berg, Pres.

30

40

AMERICAN SKYLIGHT & IRON WORKS
Puttyless Skylights and Glass Roofs, Sectional

and Portable Skylights, Sash Operating Devices

for all kinds of buildings which can be operated

in any position, light Structural Steel. Sheet

Metal Work of every description.

Office and Works: 221 Randolph Avenue

Telephone Connection.

Jersey City, N. J. Dec. 5,1908.
Fred Kilgus,
Newark, N. J.

Dear Sir:

Replying to your letter of Dec. 3, 1908. We
hereby authorize you to pay Messrs. Meurer Bros.
Co., of Brooklyn, N. Y. the sum of ONE THOU-
SAND DOLLARS ($1,000.00) and charge same
to ns.

Yours very truly,
A merican Skylight &Ikon W orks
Win. K. Hamilton, Mgr.
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Newark Telephone 4042. Long Distance Tel. 2980.

FRED KILGUS
Btjildeb

Nos. 1321 South Sixth Street, at Central Avenue.

Newark, N. J. Dec. 17th/08
Mess Meurer Bros. Co. y
#567 Flushing Ave
Brooklyn N. Y.
Dear Sirs:

In reply to your favor of the 16th inst, in which
you request payment for the balance of $500.00
coming to you from the American Skylight & Iron
Works, Jersey City, N. J. for material furnished
them for the Lincoln Ave School we are obliged
to state they are moving so slowly on the work,
thatwe are afraid we will have to take up the work
ourselves in order to get it done, the Architect
is complaining very hard about their work, as the
progress they are making, we do not see our way
clear to make any more payments until they push
the work along, and we feel justified in holding
this payment back for a few days to say the least.

Yours truly,
FRED KILGUS
H.M.C. 30

40
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$586.74.
Newark Telephone 4042. Long Distance Tel. 2980.

FRED KILGTJS
Builder
Nos. 13-21 South Sixth Street, at Central Avenue.
Newark, N. J. Jan 2/09
Mess Menrer Bros. Co.

#567/577 Flushing Ave, Brooklyn, N. Y.
Dear Sirs:

In reply to yours of the 31st nit, I beg to say the
American Skylight & Iron Works has a contract,
on the Lincoln Ave. School, Orange N. J. for which
I agreed to pay the first $1000.00 when due to you,
and charge it to the American Skylight & Iron
Works account, I find by closer investigation they
have not a $1000 worth of work asper the contract,
and what they have done is not satisfactory to the
terms of the contract, and they have laid down on
the job altogether, and I have been obliged to
serve them with a three days notice, which has ex-
pired, and I haven’t heard from them.

Their contract price is $2700.00 to do this work,
and if yon care to complete the work according to
the terms of the contract yon can do so, for the
balance of same which is $2200.00 I must know
immediately, as the building is being damaged for
the want of roof, I have been served with a notice
to proceed with our work, which has expired, and
I must know by Monday if you want to complete
the work, otherwise I will have the work finished
Try somebody and charge it to the American Sky
light & Iron Work, as this work must be done,
without further delay.

They have not had any men on the work for a
week or ten days, and all this nice weather, wha
progress could be made

Yours truly
FRED KILGrITS

H. M. C
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(Copy.)

January 7, 1909.
Messrs. Meurer Bros. Co.,
567 Flushing Ave.,
Brooklyn, N. Y.
Gentlemen:—

I have your favor of the 4th. inst., in reference
to the American Skylight & Iron Works. If you
will refer to your letter of October 16th., and your
letter of October 19, 1908, you will note that pay-
ments up to the amount of $1000.00 were to be
made to you when the American Skylight & Iron
Works had done that amount of work. The Amer-
ican Skylight & Iron Works have not only failed
to do work to the extent of $1000.00, but have
defaulted upon the Lincoln Ave. School contract
to our great inconvenience and damage. Nothing
is due on their contract consequently there can be
no further payments.

Yours truly,
FRED KILGUS.
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