INDEX.

Rule of Affirmance of Judgment. !.............
Writ of Certioraric....cccooovveeereeeeeeieereeeeennns
Return .............

Notice of Appeal to Hudson County Court
of Common Pleas ........cccccccviiiiiiiiiiinnnnnes

Notice of Counter-Appeal to Hudson
County Court of Common Pleas.............

Stipulation ...cccccceeeeeeeiieiiiieeeee e

Dependent’s Claim Petition for Compensa-
tioN v,

Respondent’s Answer to Dependent’s
Claim Petition.....cccooceeeiiiiiieeeiiiiieeee e,

Determination Statement of Facts and Rule
for Judgment .....................

Finding of Facts, Determination and
Judgment; Conclusions...............cccceuueeee

Rule for Judgment ........c.ccccoiiviiiiinninnnnn...
Transcript of Testimony.................

Motion for Dismissal of Petition..............
Certification of Transcript of Testimony..
Reasons ....cccovviiiiiiii

Wit ne sses :

For Petitioner:

Stella Hart,
Direct .oovvvieeiiiiiiiis

10

11

12

17

21

27

36

120
124
125

37



1

PAGI
Joseph Coughlin,
DITECE oo eeeeeeaes e 40
CrOSS ummeeeeeeeeeeeeeeineenn T, 72
Stephen Wisniewski,
DITECE e eeeeeeeens 2eeenees 78
William Lawton Westervelt,
DITECE - o v e oo eeens eeeenes 82,104
Chester Marketta,
DITECE - eeeeeee et eeeeeeaeens seeeees 83,84
CTOSS  eeoeee e eeeeaaaaan wemeeees 83,85
Edward W. Burns,
DIrect coeeeeveeiiiiieee i e 88
CrOSS e eevvaaan semeeees 90
REAITECE  weeeeeeeeeee e weeeeees 91,93
RECTOSS  wevieieeeiecieeceeeiesans eeees 92,94
James Coffey,
DIrect ooeovviieeiiieieeeiis e 94
CrOSS  eiiiie e eeeeeeteeesenas toneeeees 98
Redirect ....ccoooovvevvviiviiennniennnn. 100
Recross .oovvevvviiiiiiiiiiee i, 101
Robert Denniston,
Direct ....ccoeevvene. rvrrenerennns TS 101
CrOSS e 103
Charles F. McCann,
Direct e, 106
112
112
John Enright,
116
117
117

Frank A. McEvoy,
Direct .ccovvvviiiiiiiiieeeee 118



Npui ikraeg Supreme (Enurt

Stella Habt,
Petitioner-Appellee,

On Petition fob
UsS. Workmen’s
Compensation.

The Central Railroad Company / On Appeau
of New Jersey,
Respondent-Appellant. I

Notice and Grounds of Appeal.
(Filed Nov. 27th, 1929.)

To: Hershenstein & Finnerty, Esqs.,
Attorneys for Petitioner-Appellee.

Sirs:

Plea se take notice that the respondent-appel-
lant appeals to the New Jersey Court of Errors
and Appeals from the whole of the judgment en-
tered in this cause on the following grounds:

1. The New Jersey Supreme Court erred in af-
firming the judgments of the Workmen’s Com-
pensation Bureau and the Hudson County Court
of Common Pleas whereas it should have reversed
the same in favor of the respondent-appellant.

Dated: November 13, 1929.
Yours, &c.,

Wm. A. Barkalow,
Attorney for Respondent-Appellant.
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Opinion.

NEW JERSEY SUPREME COURT.
No. 227, May Term 1929.

Stella Har t,
Respondent,

USe

The Central Railro ad Company
of New Jersey,
Prosecutor.

Submitted May Term 1929.
Decided October 1929.

On Certiorari.

For the Prosecutor:
William A. Barkalow,
Edwin F. Smith, of Counsel.

For the Respondent:
Hershenstein & Finnerty.

Before Justices Trenchar d, Lloyd and Case.

The opinion of the court was delivered by
Liloyad, J.

This 1s a workmen’s compensation proceeding
by the widow of Stanley Hart, a car inspector
employed by the Central Railroad Company, who
was killed while in the performance of his duty.
The question’in the case is whether there was ade-
quate proof that at the time of his death he was
in intra-state service. The case was heard by
Commissioner Corbin who made an award in
favor of the widow. This was affirmed by Judge
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Eagen in the Hudson Pleas and is here for review
by certiorari.

We think the result reached below should not
be disturbed. Hart was a car inspector employed
by the prosecutor whose duty it was to inspect
cars that came into the yard of the Central Rail-
road Company in Jersey City. When killed it
could be inferred that he was inspecting, or was
about to inspect, cars which came into the yard
and which might be used in interstate or intra-
state service or both. It was fairly inferable that
he was killed by the movement of a string of
empty baggage cars on track No. 2. On this track
were cars of the Baltimore & Ohio Railroad Com-
pany, the Reading Railroad Company and of the
Central Railroad Company. None of the cars was
at the moment in actual service. One of them was
marked a “ crippled car” which meant that re-
pairs had to be effected, and it was in the vicinity
of this crippled car that the deceased was last seen
with tools in his hands. Cars were placed on this
track for a double purpose. First to be put in
condition for service if out of order; and second,
to await such service as they might be called into,
whether in intrastate or interstate work.

The law is settled that the burden is on the pe-
titioner to establish that the accident arose out of
and in the course of his employment in intrastate
service and was not in interstate service. It is
also settled that movable rolling stock that is not
in course of interstate service is not engaged in
that service and the rights of the employees are
in such case remitted to the workmen’s compensa-
tion law of the state. As stated by the present
chief justice in the recent case of Lincks vs. Erie
R. R, 91 N. J. L., 166, the rule is laid down thus :

“ The fundamental question to be now de-
cided therefore, is whether the engine upon
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which the decedent had just finished his work,
or that upon which he was about to commence
his work, was, either of them, intended to be
presently used in interstate or in intrastate
commerce. If in the former, the carrier’s
liability is to be determined solely under the
federal statute; if in the latter then the state
statute applies.”

The same rule is announced in the case of Min-
neapolis R. R. Co. vs. Winters, 242 U. S. 353. It
is also to be extracted from the cases that an in-
strument of transportation which is permanently
1n Interstate commerce such as stations, road beds
bridges, &c., has that character affixed to it, and
that it can never be alleged that it is not in such
service. Rolling stock has no such character. It
may at one moment be in interstate service and
the next moment employed in a service wholly
within the state. In the present case these cars
were not in any actual service, nor were they ill
contemplation of actual service; none of them had
been segregated for a service in either; none of
them had been assigned to a train in contemplation
of movement, though liable thereto, nor left off of
a train, intending to complete later a journey
already begun. We do not understand that mere
liability of- a car at rest to be called into either
service 1s therefore impliedly in interstate com-
merce and if not it necessarily has only an intra-
state relation to the workmen.

It is urged by the railroad that in this instance
the major part of these cars belonged to the Balti-
more & Ohio Railroad and the Reading Railroad
Companies, corporations of other states, and
therefore were permanently devoted to interstate
service. This result by no means follows. Foreign



corporations, including railroads, do business in
this state and when such business is not actually
interstate, it must of necessity be of a state char-
acter and its employees come within the work-
men’s compensation law. Incidentally it may be
stated that it does not appear by any evidence in
the case that the two railroads were even engaged
in interstate commerce though perhaps we can
assume this to be true. It does not appear that
they were not engaged in intrastate commerce.
Indeed common knowledge is that they do both.
Whether the cars in question or any of them
should be called into one or the other of these
services, was purely optional with the railroad
employees. None had been so designated.

In addition it must be recognized that the pres-
ent action is not against either of these foreign
companies, but against the Central Railroad Com-
pany, a corporation of this state, by whom de-
ceased was employed, and the cars in question
were on its tracks. If the petitioner has shown, as
we think she has, that the cars on these tracks were
not in interstate operation, her rights under the
compensation laws accrued and she was entitled to
recover thereunder.

The judgment is affirmed.
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Rule of Affiirmance of Judgment.
NEW JERSEY SUPREME COURT.

\

Stella Hart,
Respondent.
USe

On Certiorari.

The Central Rail ro ad Company
of New Jersey,
Prosecutor.

The above entitled matter having been sub-
mitted to the May Term, 1929, on a writ of cer-
tiorari directed to the Hudson County Court of
Common Pleas, and this Court having considered
the same and rendered its opinion affirming the
order and judgment of the said Hudson County
Court of Common Pleas,

It is therefore on this 21st day of November,
1929, ordered and adj udged that the order and
judgment of the Hudson County Court of Com-
mon Pleas, made the 19th day of March, 1929, re-
moved by writ of certiorari to this Court, be and
the same is hereby affirmed.

It is further ordered that the record be re-
mitted to the Hudson County Court of Common
Pleas to be proceeded with in accordance with this
judgment and the practice in such case made and
provided.

A true copy.

Fre d L. Bloodgood,
Clerk.

Rule entered Nov. 21, 1929, upon motion of
Hershenstein & Finnerty,
Attorneys for the Respondent in certiorari.
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Writ of Certiorari.
Filed April 12th, 1929.

NEW JERSEY, ss.
The State of New Jersey to the Court
(seal) of Common Pleas, in and for the County
of Hudson, and John J. McGovern, Clerk
of said Court, and Stella Hart, Greeting:

We being willing for certain reasons to be cer-
tified of and concerning a certain determination
and judgment rendered on the 19th day of March,
Nineteen Hundred and Twenty-nine, by the Hon-
orable Charles M. Egan, one of the Judges of the
said Court of Common Pleas, in and for the
said County of Hudson, in certain proceedings
brought on behalf of Stella Hart, petitioner,
against Central Railroad Company of New Jer-
sey, respondent, for the determination and recov-
ery of compensation under an Act of the Legisla-
ture of the State of New Jersey entitled, “ An
Act prescribing the liability of an employer to
make compensation for injuries received by an
employe in the course of employment, establishing
an elective schedule of compensation, and regu-
lating procedure for the determination of liability
and compensation thereunder,’ 1 approved April
fourth, Nineteen Hundred and Eleven, and the
Acts amendatory thereof, and supplemental there-
to, we command you that the said determination
and judgment, together with all proceedings for
the making of the same, and all things touching
and concerning the same, as fully and entirely
as before you they remain, or are in your custody
and control, you do certify and send, together
with this writ, to our Justices of our Supreme
Court of Judicature, at Trenton, on the 12th day
of April, Nineteen Hundred and Twenty-nine,

10
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Return.

that therein may be caused to be done what of
right and according to law ought to be done.

Witness, the Honorable William S. Gummere,
Justice of our said Supreme Court, at Trenton,
this 8th day of April, Nineteen Hundred and
Twenty-nine.

Fred L. Bloodgood,
Clerk.

William A. Bar kalow,
Attorney.

Endorsed

This Writ is allowed; let it be sealed. April
2nd, 1929. To be argued at May Term 1929.

Samuel Kalisch,
Justice of Supreme Court.

Return.

The answer of Charles M. Egan, Judge of the
Court of Common Pleas in and for the said
County of Hudson, and John J. McGovern, Clerk
of said County and within named, the record and
Proceedings of the Plaint whereof mention is
within made with all things touching the same,
We certify and send to the Justices of our Su-
preme Court of Judicature at Trenton, N. J., at
the day and year within contained in a certain
schedule to this writ annexed as within we are

commanded.
Charles M. Egan,

Judge.
Attest:
John J. McGovern
(Seal)
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Notice of Appeal to Hudson County Court
of Common Pleas.

Filed Dec. 8th, 1928.

NEW JERSEY DEPARTMENT OF LABOR
Workmen's CoJMPENSATiON Bureau.

Stella Har t, I
Petitioner, /

US.
\ On Petition for

The Central Rail ro ad Company / Compensation,
of New dJer sey, \
Respondent. 1

Not ice is hereby given by The Central Rail-
road Company of New Jersey, the respondent in
the above entitled cause, that it hereby appeals
to the Hudson County Court of Common Pleas
from the judgment rendered in said cause on No-
vember 8th, 1928, by Charles E. Corbin, Esq.,
Deputy Commissioner of the New Jersey Work-
men's Compensation Bureau, and duly entered in
and filed with said New Jersey Workmen's Com-
pensation Bureau, which said judgment was en-
tered in favor of Stella Hart, the petitioner in the
said cause, and against the said respondent, The
Central Railroad Company of New Jersey, at the
rate of Seventeen dollars ($17.00) per week for
a period of three hundred weeks and additional
payments under the provision of the Workmen's
Compensation Act to children under age of six-
teen; also counsel fee of Five Hundred Dollars
($500.00) Two Hundred Fifty Dollars ($250.00)
to be paid by respondent.

Wm. A. Barkal ow,
Attorney for Respondent.
Dated, December 3, 1928.
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Notice of Counter-Appeal to Hudson County
Court of Common Pleas.

NEW JERSEY DEPARTMENT OF LABOR

Workmen’s Compensation Bureau.

Stella Hart,
Petitioner,

vs
* On Petition foe

Compensation.

The Central Railroad Company
of New Jersey,
Respondent.

Notice is hereby given by Stella Hart, the pe-
titioner in the above entitled cause, that she here-
by appeals to the Hudson County Court of Com-
mon Pleas from so much of the judgment ren-
dered in said cause on November 8, 1928, by
Charles E. Corbin, Esquire, Deputy Commis-
sioner of the New Jersey Workmen’s Compen-
sation Bureau and duly entered in and filed with
said New dJersey Workmen’s Compensation Bu-
reau, which part of said judgment awarded to
Messrs. Hershenstein & Finnerty, attorneys for
petitioner, the sum of $500.00 as an for their
counsel fee in the said proceedings before said
Deputy Commissioner, $250.00 of which amount
i1s to be assessed against the petitioner and
$250.00 against the respondent. And we will
urge on this appeal that said counsel fee of
$500.00 so awarded is entirely inadequate in view
of the services rendered by the attorneys for the
petitioner, and we will urge on said appeal that
a fee of at least $1,500.00 would be fair and rea-
sonable under the circumstances,

Hershenstein & Finnerty,
Attorneys for Petitioner.
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Stipulation*

NEW JERSEY DEPARTMENT OF LABOR

Workmen's Compensation Bureau.

Stella Hart,
Petitioner,

USe On Petition foe

Compensation.

m A -r,
lhe Central Railroad Company
op New Jersey,
Respondent.

It is hereby stipulated by and between the re-
spective parties hereto that on the counter-
appeal taken by the petitioner to the Hudson
County Court of Common Pleas, that it will not
be necessary for said petitioner to file a tran-
script of the testimony as required by law, and
the filing of said transcript by said petitioner is
hereby waived in view of the fact that a tran-
script 1s being filed by The Central Railroad
Company of New Jersey in connection with its
appeal.

Hershenstein & Finnerty,
Attorneys for Petitioner,
Stella Hart.

Wm. A. Barkalow,

Attorney for Respondent,
The Central Railroad
Company of New dJer-
sey.

Dated: December 6th, 1928.
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Dependent’s Claim Petition for Compensation.

NEW JERSEY DEPARTMENT OF LABOR

Workmen’s Compensation Bureau.

Trenton, N. J.

Received at Trenton Sep. 8, '28.
Claim Petition No. 0913.
Date of Accident Dec. 13, 1927.

Stella Hart,

Petitioner,
vs.

The Central Railro ad Company

op New dJersey,

20 Respondent,

Attorney for Petitioner,
Hershenstein & Finnerty,
921 Bergen Av.
Jersey City, N. J.

To the Workmen’s Compensation Bureau of
New Jersey;
30 The' claimant respectfully alleges the follow-
ing facts:

1. What was the full name of the decedent?
Stanley Hart.

2. Where did decedent live? 344 Pavonia Ave-
nue, Jersey City, N. J.

3. Sex of decedent. Male.

4. Date of birth of decedent.
40



13

Dependent's Claim Petition for Compensation.

5. Give below, in reference to each person

claimed to be dependent upon the deceased at the
time of accident or death:

Name of Age at Relation
Each Dependent Last Birthday = Date of Birthday to Decedent
Stella Hart 24 Dec. 12, 1903 Wife
Jennie Hart 6 Oct. 2, 1921 Daughter
Sophie Hart 4 July 18, 1923 Daughter
Jonas Hart 3 Mch. 23, 1925 Son
John Hart 1 Mch. 6, 1927 Son

6. By whom was decedent employed at the time
of accident? (Give name and business address)
Central Railroad Company of New dJersey Ter-
minal. Jersey City, N. J.

7. What was the business of the employer?
Railroad.

8. Did the decedent give a written notice to the
employer at the time of hiring, or later, that the
Compensation Law was not to apply to him? No.

9. Did he receive such notice from the em-
ployer? No.

10. Did the employer have knowledge of this
accident? Yes.

11. Did you notify the employer of this acci-
dent? Yes.

12. If so, on what date?

13. Have you made claim to the employer for
compensation? Yes.

14. What was the regular occupation of the de-
cedent, and what kind of work was he doing at
the time of the accident? Oar Inspector, Inspect-
ing cars.

40
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14
Dependent's Claim Petition for Compensation.
15. When did the accident happen? December
13, 1927 about 11:30 A. M.

16. Where did the accident happen? Foot Com-
munipaw Av. Jersey: City, N. J.

17. What was the nature of the accident,, and
how did it happen? Struck by moving car.

18. Did deceased work any after the accident?

19. If so, give date he was: compelled to stop
work.

20. Give date of death.
21. Were his wages fixed by piece work? No.
22. If so, what was his average weekly wage?

23. If wages were fixed by the hour, state rate
per hour. 69" per hr.

24. Give number of hours in an ordinary work-
ing day. 8 hrs.

25; Give number of days in an ordinary work-
ing week. 7 days.

26. State the amount of weekly wages. $38.

27. How much money have you received from
the. employer as compensation (not medical aid)
since the accident? None.

28. Has the employer promised to pay you any
compensation? No.

29. If so, how much?
30. Was medical aid required? No.

31. If so, was this service furnished by the
employer?
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Dependent’s Claim Petition for Compensation.

32. What other sum did you expend for medi-
cal, surgical or hospital service ?

33. Give name and address of physician and
hospital.

34. What other facts are there which you be-
lieve important ?

35. Are you willing that the Compensation Bu-
reau endeavor to secure compensation for you,
by agreement, before calling for an official hear-
ing? No, because we have tried to settle by
agreement, but respondent was unwilling to settle.

Your petitioner therefore prays that your Hon-
orable Bureau will determine the amount of com-
pensation due to your petitioner from the said
defendant, under the Act entitled “ An Act pre-
scribing the liability of an employer to make com-
pensation for injuries received by an employee
in the course of the employment, establishing an
elective schedule of compensation and regulating
procedure for the determination of liability and
compensation thereunder,” approved April 4th,
1911, and the Acts supplemental thereto and
amendatory thereof, and that your petitioner may
be awarded his costs in this proceeding, and such
other or further relief as may be proper.

And your petitioner will ever pray, etc.

Stella Hart,
344 Pavonia Avenue,
Jersey City, N. J.

10
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Dependent’s Claim Petition for Compensation,

State of New der sey,
County of Hudson,

Stella Har t, of full age, being duly sworn ac-
cording to law, on her oath deposes and says:
That she is the petitioner named in the foregoing
petition; that she has read the same and is fa-
miliar with the contents thereof; and that the mat-
ters and things therein set forth are true accord-
ing to the best of her knowledge and belief.

Stella Hart,

Subscribed and sworn to before me, this 7th day
of August, 1928, at Jersey City, N. J.

E. Burke Finnerty
Master in Chancery of New Jersey

(This affidavit may be sworn to before a Dep-
uty Commissioner or a Compensation Referee,
or any other person authorized to administer an

oath.) .
TO THE RESPONDENT.

The foregoing claim petition has been pre-
sented by the petitioner to the Workmen’s Com-
pensation Bureau for hearing and determination
in accordance with the provisions of the Work-
men’s Compensation Act.

We hereby notify you that unless an answer
shall, within ten days from the receipt of this no-
tice, be filed with the Secretary of the Bureau, in
the*State House at Trenton, the facts alleged in
the petition will be deemed to be admitted and no
testimony will be required from the petitioner to

prove such facts.
Workmen’s Compensation Bureau

W. E. Stubbs,
Secretary.

*
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Respondent’s Answer to Dependent’s Claim
Petition.

NEW JERSEY DEPARTMENT OF LABOR
Workmen’s Compensation Bureau.

Trenton, N. J.
Claims Petition No. 9013.

Stella Hart,
Petitioner,

VSs.

The Central Railroad Company
of New Jersey,

Respondent.

Attorney for Respondent,
Wm. A. Barkalow,
Rm. 36 Terminal Station, Jersey City, N. J.

In answer to Claim Petition filed in this cause:
1. What was decedent’s name? Stanley Hart.

2. Where did decedent reside? 344 Pavonia
Ave., Jersey City, N. J.

5. Do you question the dependency, age or re-
lation of any of the persons named in question
No. 5 of the Claim Petition? If so, specify. No
knowledge sufficient to affirm or deny answer to
question No. 5 of the claim petition.

6. Was the decedent in your employ at the
time of the accident? Yes.

7. State your business. Railroad.

8. Did you receive written notice from the de-
cedent at the time of hiring, or later, that the
Compensation Law was not to apply to him? No.
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Respondent's Answer to Dependent's Claim
Petition.

9. Did you give such notice to him! No.

10. When did you first have knowledge of this
accident? Was advised shortly after death of
decedent.

11. Did you receive notice of this accident from
the Petitioner? No.

12. If so, on what date ?

13. Has any claim for compensation been
made? No.

14. What was the regular occupation of the
decedent, and what kind of work was he doing at
the time of the accident? Car inspector. Do not
know what he was doing at time of accident.

15. When did the accident happen? See an-
swer to Question 17.

16. Where did the accident happen? See an-
swer to Question 17.

17. What was the nature of the accident, and
how did it happen? On December 13th, 1927, at
about 11.35 A. M., decedent was found dead un-
der car in respondent’s Jersey City Passenger
Yard, Jersey City, N. J.

18. Did the decedent work any after the acci-
dent? No.

19. If so, give date he stopped work.

20. Give date of death. December 13, 1927.
21. Were his wages fixed by piece-work? No.
22. If so, what was his average weekly wage?

23. If wages were fixed by the hour, state rate
per hour. 69c. per hour.
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Respondent’'s Answer to Dependent’s Claim
Petition.

24. Give number of hours in an ordinary work-
ing day. 8.

25. Give number of days in an ordinary work-
ing week. 7.

26. State the amount of weekly wages. $38.64.

27. How much have you paid as compensation
(not medical aid) since the accident? Nothing.

28. Have you promised to pay compensation?
No.

29. If so, how much?
30. Was medical aid required? No.

31. If so, did you furnish all the medical, sur-
gical, or hospital services, or other expense of
last sickness?

32. Between what dates was service rendered?

33. Give name and address of physician and
hospital rendering service at your direction?

34. What other facts are there which you be-
lieve important? If you deny that compensa-
tion is payable in this case, explain fully your
reason for this conclusion. Respondent denies
that compensation is payable because respond-
ent has no knowledge or information sufficient to
form a belief as to whether decedent’s death was
the result of an accident arising out of and in
the course of his employment or as to whether at
time he met his death decedent was engaged in an
employment bringing him within the provisions
of the New Jersey Workmen’s Compensation Act.

C.R. R.of N. J.
Respondent.
Wm. A. Barkauow,
Attorney.
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Respondent’s Answer to Dependent’s Claim
Petition.

State of New dJersey,)
County of Hudson ) **

Wjvt. F. Hanlon, of full age, being duly sworn
according to law, on his oath deposes and says4
That he is the attorney associated with attorney
for respondent named in the foregoing answer to
claim petition; that he has read the same and is
familiar with the contents thereof; and that the
matters and things therein set forth are true ac-
cording to the best of his knowledge and belief,

Wm. F. Hanlon,

Subscribed and sworn to before me, this 29th
day of September, 1928, at Jersey City, N. J.

James Inglis,

Attorney at Law of N. J.

(This affidavit may be sworn to before a Dep-
uty Commissioner or a Compensation Referee, or
any other person authorized to minister ail
oath.)
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Determination Statement of Facts and Rule for
Judgment.

Filed Dec. 8, 1928.
NEW JERSEY DEPARTMENT OF LABOR

Workmen’s Compensation Bureau.

Stella Hart,
Petitioner,

On Petition for
The Central Railro ad Company
of New dJer sey,
Respondent.

For the petitioner, Hershenstein & Finnerty
(by E. Burke Finnerty).

For the respondent, William A. Barkalow (by
Edwin F. Smith and Wm. F. Hanlon).

This is an action for compensation claimed by
the petitioner, Stella Hart, the widow of Stanley
Hart, deceased, for the death of said Stanley
Hart as the result of an accident which he sus-
tained while in the respondent’s employ on De-
cember 13th, 1927.

I find as facts, the following:

Mr. Hart was employed by the railroad com-
pany in the capacity of car inspector in its yards
at the terminal of the railroad in Jersey City.
His duties were to inspect and repair cars, and
this work necessitated his going around, between
and under cars to be inspected and repaired. He
had commenced work on the above day at 8:00
A. M. and had been about his duties in the yard

10

0Q

40



10

20

0A

40

22

Determination Statement of Facts and Rule fof
Judgment.

until about 11:35 A. M. when his body was discov-
ered underneath a string of empty baggage cars
on Track No. 2 by a fellow worker, Joseph F.
Coughlin. Coughlin had seen decedent about one
minute before he discovered his body. Hart and
Coughlin were walking towards each other by the
side of Track No. 2. Hart carried in his hand the
usual tools of a car inspector. There was a space
of four or five feet between two oars on Track
No. 2 and Coughlin last saw Hart about opposite
this space. Coughlin happened to glance over his
shoulder and when he looked ahead again, about
three seconds later, Hart was not in view. Cough-
lin continued walking and the cars on Track No.
2 were moved so that when Coughlin reached the
point where he had seen the space between the
cars, this space had been closed up by the car
movement, and Hart’s body was then discovered
by him.

The burden of furnishing evidence from which
the inference can be legitimately drawn that the
death of an employee was caused by an accident
arising out of and in the course of his employ-
ment rests upon the petitioner. Bryan vs. Fis-
sell, 84 N. J. L. 72; Dixon vs. Andrews, 91 Id.
373, affirmed in 92 Id. 512. I find from the
above facts that petitioner has fully sustained
that burden.

I find as a fact that the decedent met his death
in an accident arising out of and in the course
of his employment. The facts shown, clearly in-
dicate that decedent was struck by a train of cars
on Track No. 2 which it was his duty to inspect.
He was seen by a fellow employee about a min-
ute before he was killed walking alongside of the
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Determination Statement of Foots and Ride for
Judgment.

cars on said Track No. 2 with the usual tools of
a car inspector in Ms hands, and when his body
was found immediately thereafter by this em-
ployee underneath the cars, the inference can
clearly be drawn that he met his death in an ac-
cident arising out of and in the course of his em-
ployment, and I so find. De Fazios Estate vs.
Goldschmidt Detinning Co., 88 Atl. 705; Muzik
vs. Erie R. R. Co., 85 N. J. L. 129.

Moreover, the burden is also upon the widow
petitioner in proceedings under the Workmen’s
Compensation Act for compensation for the
death of her husband, a railroad servant, to
prove a case within the New Jersey statute, and
to show affirmatively that decedent was engaged
In intrastate service not regulated by the Fed-
eral Employer’s Liability Act. Lincks vs. Erie
R. Co., 103 A. 176, 91 N. J. L. 166.

I find as a fact that the cars upon Track No. 2
were empty baggage cars belonging to at least
three different railroad companies; that at least
one of these cars on said tracks was marked
“ crippled” in white chalk, and it was in the vi-
cinity of said “ crippled” cars that the decedent
was last seen with working tools in Ms hands;
that the cars on this track were not in use at the
time; that they were placed there for two pur-
poses, first to be inspected and repaired by de-
cedent if repairs were necessary, and secondly,
to await being put into service as a conductor
making up a train would require certain kinds of
baggage cars for his train; that the yardmasters
gave orders to conductors to make up .certain
trains and the conductors selected the baggage
cars they required taking them from Track No. 2.

I find as a fact that the decedent at the time
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Determination Statement of Facts and Rule for
Judgment.

of his fatal injuries was not engaged in interstate
commerce, or in work so closely connected with
it as to be considered a part of interstate com-
merce. I find as a fact that at the time, these
baggage cars on Track No. 2 were not engaged in
interstate commerce, were not in any train, were
not in use, were not engaged in interstate trans-
portation, were not specifically in any commerce,
were not a part of a train which was interrupted
in an interstate haul for the purpose of making
temporary repairs and then continuing its inter-
state business, but were simply awaiting inspec-
tion repairs, and selection by conductors for the
make up of trains.

I find as a fact that these cars were not spe-
cifically being made ready for departure to any
particular destination. There was evidence that
a train of the Baltimore & Ohio Railroad to
Easton, Pennsylvania, would be made up shortly
after the time of the accident, which would ne-
cessitate the taking of one of the baggage cars
off Track No. 2, but the evidence further dis-
closes, and I find as a fact, that no particular
baggage car was designated or assigned for this
train to Easton, and that it is optional with the
conductor to select immediately prior to the mak-
ing up of this train, any baggage car he may
choose, and I therefore, further find as a fact
that no car on Track No. 2 was engaged in inter-
state commerce or interstate transportation at
the time of the accident. I do further find as a
fact that none of the cars on Track No. 2 at the
time'of the, accident were instrumentalities of in-
terstate commerce.

I therefore, find and determine that the peti-
tioner has sustained the burden of affirmatively
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proving that decedent was engaged at the time
of his death in intrastate commerce and entitled
to compensation under our statute. This is in
line with the well settled rule as enunciated in
Herzog vs. Hines, 95 N. J. L. 98; Price vs. The
Central Railroad Co. of New dJersey, 99 Id. 425;
Jayon vs. Pennsylvania Railroad Co., 101 Id.
159; Bissett vs. Lehigh Valley Railroad Co., 102
Id. 283, and Minneapolis &c. R. R. vs. Winters,
242 U. S. 353.

I also refer to the citations in the three cases
decided by me, in which I have endeavored to
distinguish between employment in interstate and
intrastate commerce. These are Berry vs. The
Central Railroad Company of N. J., 5 N. J. Adv.
R. 454; McTigue vs. The Central Railroad Com-
pany of N. J., 5 Id. 793, and Lawrie vs. Atlantic
City R. R. Co., 3 N. J. Misc. R. 267.

I find that decedent’s wages were $38.64 per
week.

I find as a fact that decedent left dependent,
his widow and fourinfantchildren, Jennie,
Sophie, Henry andJohn. I find judgment in
favor of petitioner and against the respondent,
and award to the widow and children the amounts
to which they are entitled under the act, namely:
605 Weeks at $17.00 per week, amount-

ing * $10,285.00
87 5/7 weeks at $15.46 per week,

amounting to  ......cceviiiiieeeeeeennn. 1,356.06
101 6/7 weeks at $13.52 per week,
amounting to  .....cceeieeiiiiieeeeennn. 1,377.11

This makes a total compensation of. . $13,018.17
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Determination Statement of Facts and Rule for
Judgment.

I also award to the widow, Stella. Hart, the sum
of $150.00 for funeral expenses.

I award to Messrs. Hershenstein and Finnerty,
attorneys for petitioner, the sum of Five Hun-
dred ($500.00) Dollars as and for their counsel
fee 1n this matter, $250.00 of which amount is to
be assessed against the petitioner and $250.00
against the respondent, and I made this award
of $250.00 against respondent a part of the
judgment against respondent.”

Charles E. Corbin,
Deputy Commissioner.

Dated Dec. 7, 1928.

I, William E. Stubbs, Deputy Commissioner

and Secretary of the Workmen’s Compensation
Bureau, hereby certify the foregoing to be a true
copy of the Determination filed in this cause.

W. E. Stubbs.
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HUDSON COUNTY COURT OF COMMON
PLEAS.

NEW JERSEY DEPARTMENT OF LABOR

Workme n’s Compensation Bureau.

Dated March 15, 1929.

Stella Hart,
Petitioner,

ns. On Appeal from

Compensation

The Central Railroad Company Award.
of New dJersey,
Respondent.

For the Petitioner,

Hershenstein & Finner ty (By E. Burke
Finnerty).

For the Respondent,

William A. Barkalow (By Edwin F. Smith
and Wm. F. Han lo n).

This is an appeal by the respondent, the Cen-
tral Railroad Company of New Jersey, from a
compensation award of the Deputy Commissioner
of Compensation, and also a counter-appeal by
the petitioner from the findings of the Deputy
Commissioner upon the question of counsel fee
allowed to the attorneys for the petitioner.

The petitioner is Stella Hart, the widow of
Stanley Hart, who duly filed a petition for com-
pensation in behalf of herself and her four infant
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children claiming compensation from the respond-
ent, the Central Railroad Company of New Jer-
sey, as the result of the death of her husband on
December 13, 1927.

Mr. Stanley Hart was employed by the railroad
company in the capacity of car inspector in its
yards at the terminal of the railroad in Jersey
City. His duties were to inspect and repair cars
and this work necessitated his going around be-
tween and under cars to be inspected and re-
paired. He had commenced work upon the day
that he sustained his fatal injuries at about 8:00
A. M. and had been about his duties in the yard
until approximately 11:35 A. M. when his body
was discovered underneath a string of empty bag-
gage cars on track No. 2 by a co-employee, Joseph

F. Coughlin. Coughlin had seen decedent about

one minute before he discovered his body. Hart
and Coughlin were walking toward each other by
the side of track No. 2. There were baggage cars
standing upon tracks No. 2 and No. 3. Hart car-
ried in his hands the usual tools of a car inspec-
tor. There was a space of four or five feet be-
tween two cars on track No. 2, and Coughlin last
saw Hart about opposite this space. Coughlin
happened to glance over his shoulder and when he
looked ahead again, about three seconds later,
Hart was not in view. Coughlin continued walk-
ing and there was a ear movement on track No.
2 so that when Coughlin reached the place where
he had seen the space between the cars, this space
had been closed up by this car movement and
Hart’s body was then discovered by him under-
neath one of the cars on track No. 2.

I find and determine from the above facts that
the decedent met his death in an accident arising
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out of and in the course of his employment. The
burden of furnishing evidence, from which the in-
ference can be legitimately drawn that the death
of an employee was caused by an accident arising
out of and in the course of the employment, rests
upon the petitioner.

Bryant vs. Fissel, 84 N. J. L. 72;
Dickson vs. Andrews, 91 Id. 373, affirmed
in 92 Id. 512.

1 find from the above facts that the petitioner
has fully sustained the burden of furnishing evi-
dence from which the inference can be legitimate”-
ly drawn that the death of her husband was caused
by an accident arising out of and in the course
of his employment.

The burden is also upon the widow petitioner
in proceedings under the Workmen’s Compensa-
tion Act for compensation for the death of her
husband, a railroad servant, to prove a case with-
in the New Jersey statute, and to show affirma-
tively that decedent was engaged in intrastate
commerce not regulated by the Federal Employ-
er’s Liability Act.

Links vs. Erie R. R. Co., 103 A. 176, 91
N. J. L. 166.

I find as a fact that the cars upon track No. 2
were empty baggage cars belonging to at least
three different railroad companies; that at least
one of these cars on said track was marked “ crip-
pled’’ in white chalk, and it was in the vicinity
of said “ crippled” car that the decedent was last
seen with working tools in his hands; that the
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cars on this track were not in use at the time; that
they were placed there for two purposes, first,
to be inspected and repaired by decedent if re*
pairs were necessary, and secondly, to await be-
ing put into service as a conductor making up a
train would require certain kinds of baggage cars
for the train he was making up; that the yard
master gave orders to conductors to make up
certain trains, and the conductors selected the
baggage cars they required taking them from
track No. 2

I find as a fact that the decedent at the time of
sustaining his fatal injuries was not engaged in
interstate commerce, or in work so closely con-
nected with it &' to be considered a part of inter-
state commerce. I find as a fact that the time
these baggage cars on track No. 2 were not en-
gaged in interstate commerce, were not in any
train, were not in use, were not engaged in inter-
state transportation, were not specifically in any
commerce, were not a part of a train which was
interrupted in an interstate haul for the purpose
of making temporary repairs and then continue
its interstate business, but these baggage cars
were upon said track No. 2 simply awaiting in-
spection, repairs and selection by conductors for
the making up of trains.

I find as a fact that these cars upon track No. 2
were not specifically being made ready for depar-
ture to any particular destination. There was
evidence that a train of the Baltimore & Ohio
Railroad Company to Easton, Pennsylvania,
would be made up shortly after the time of the
accident, which would necessitate the taking of
one of the baggage cars off said track No. 2, but
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the evidence further discloses, and I find as a
fact that no particular baggage car was desig-
nated or assigned from the cars on track No. 2
for this particular train to Easton, and I find as
a fact that it was optional with the conductor
making up the train to Easton to select immedi-
ately prior to the making up of this train, any
baggage car he may choose, and I further find as
a fact that no car on track No. 2 was engaged in
Interstate commerce or interstate transportation
at the time of the accident. I do further find as
a fact that none of the cars on track No. 2 at the
time of the accident were instrumentalities of in-
terstate commerce.

I further find and determine that the petitioner
has sustained the burden of affirmatively proving
that the decedent was engaged at the time of his
death in intrastate commerce and entitled to com-
pensation under our statute. This is in line with
the well-settled rule as enunciated in the follow-
ing cases:

Herzog vs. Hines, 95 N. J. L. 98;

Price vs. Central Railroad Company of
New dJersey, 99 Id. 425;

Jason vs. Pennsylvania Railroad Com-
pany, 101 Id. 159;

Bissett vs. Lehigh Valley Railroad Co.,
102 Id. 283.

Minneapolis &c. Railroad vs. Winters,
242 U. S. 353.

J find that decedent’s wages were $38.64 per
week.

I find as a fact that decedent left dependent
his widow and four infant children, Jennie, So-
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phie, Henry and John. I find judgment in favor
of petitioner and against the respondent, and
award to the widow and children the amounts to
which they are entitled to under the act, namely:

605 weeks at $17.00 per week, amounting to
$10,285.00.

87 5/7 weeks at $15.46 per week, amounting to
$1,356.06

101 6/7 weeks at $13.52 per week, amounting to
$1,377.11.
This makes a total compensation award of

$13,018.17.

I also award the widow, Stella Hart, the sum
of $150.00 for funeral expenses.

I find that the Compensation Board recom-
mended to the Deputy Commissioner, before
whom the compensation hearing was held, and
awarded to Messrs. Hershenstein & Finnerty, at-
torneys for the petitioner, the sum of $500.00 as
and for their counsel fee in the proceedings be-
fore said Deputy Commissioner, $250.00 of which
amount to be assessed against the petitioner and
$250.00 against the respondent, making a total
counsel fee of $500.00.

The attorneys for the petitioner have filed a
counter-appeal claiming that said counsel fee so
awarded by the Deputy Commissioner was inade-
quate in view of the services rendered and the
amount recovered. Under Chapter 224 of the
Laws of 1928, a counsel fee may be awarded to
the attorneys for the petitioner in a sum not to
exceed twenty percent (20%) of the judgment.

The counsel fee awarded may be very modest,
but I will not reverse any of the findings of the
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Deputy Commissioner of Compensation and
therefore sustain the award of $500.00 as a coun-
sel fee for the attorneys for the petitioner, and
dismiss the counter-appeal of the petitioner.

As and for the counsel fee of Messrs. Hershen-
stein & Finnerty in these proceedings on appeal,
I award the sum of $1,000.00, to be paid by the
respondent.

Chas. M. Egan,
Judge of the Hudson County
Court of Common Pleas.

Dated March 15, 1929.
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Rule for Judgment.
Entered March 19, 1929

HUDSON COUNTY COURT OF COMMON
PLEAS-

Stella Hart,
Petitioner,

US. On Appeal from

Compensation

The Central Railroad Company Award,
of New dJersey,
Respondent.

The above matter having come on for hearing
on appeal from award of Workmen’s Compen-
sation Bureau, and the Court having considered
the testimony and the briefs of the attorneys for
the respective parties, and having affirmed all
of the findings of the Deputy Commissioner of
said Workmen’s Compensation Bureau, and hav-
ing signed the findings of facts and determina-
tion on the 15th day of March, 1928, it is hereby
on this 19th day of March, 1929, Ordered,

That judgment final be entered in favor of pe-
tition and against respondent as follows:

605 weeks at $17.00 per week, amount-

ing to $10,285.00
87 5/7 weeks at $15.46 per week,

amounting to .....ccccceeeeeeieiiieeeeeeeeeeenn. 1,356.06
101 677 week at $13.52 per week,

amounting to ......ccccceveveieiiieieieeeeeeenen. 1,377.11

This makes a total compensation
award of ... $13,018.17
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Also that judgment in the sum of $150.00 be
entered in favor of petitioner and against the re-
spondent for funeral bill.

Also that judgment be entered in favor of
Messrs. Hershenstein & Finnerty, attorneys for
petitioner, and against the respondent in the sum
of $1,250.00, representing $250.00 counsel fee
awarded by the Deputy Commissioner of Com-
pensation and affirmed by thite judgment, and
$1,000.00 allowed by this Court as counsel fee
for the prosecution of the appeal.

Let the above rule be entered.

Chas. M. Egan,
Judge of the Hudson County
Court of Common Pleas.

Rule actually é*ntered March 19th, 1929.

Hershenstein & Finnerty
Attorneys for Petitioner.
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Transcript of Testimony.

NEW JERSEY DEPARTMENT OF LABOR

Workme n’s Compensation Bureau.

Jersey City, Hudson Cou nty District.

10
Stella Hart,
Petitioner,
vSs.
Central Railroad Company
op New dJersey,
Respondent.
on

Transcript of the stenographic notes of the tes-
timony taken in the above entitled matter before
Hon. Charles E. Corbin, Deputy Compensation
Commissioner, at the Department of Labor Build-
ing, 571 Jersey Avenue, Jersey City, New Jersey,
on the 25th day of October, A. D. 1928, and the
7th day of November, A. D. 1928.

Appearances:

2Q E. Burt Finnerty , Esq. (Hershenstein &
Finnerty , Esqgs.), for the Petitioner.

Edward Smith, Esq. (Edwards & Smith, Esqgs.)
for the Respondent.

40
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Stella Hart, for Petitioner, Direct.

Stella Hart, the petitioner, being duly sworn
upon her oath, testifies as follows:

Direct examination by Mr. Finnerty.

Q. What is your name? A. Stella Hart.

Q. Where do you live, Mrs. Hart? A. 344 Pa-
vonia Avenue.

Q. Pavonia Avenue, Jersey City? A. Yes, sir.

Q. What was your husband’s name? A. Stanley
Hart.

Q. Is he alive? A. No, he is dead.

Q. When did he die? A. December 13, 1927.

Q. Have you any children, Mrs. Hart? A. Four.

Q. And what are their names? A* Jennie.

Q. Jennie Hart? A. Jennie Hart.

Q. What was her age on her last birthday? A.
She was seven years old the 2d of this month. She
was seven years old the 2d of October.

Q. The next child? A. Sophie, she was five

last July.
The Court: What date?

A. July 18th.

Q. The next child? A. Henry, three, March
23rd.

Q. How old, three years old on March 23rd,
19287 A. Right.

Q. And the next child? A. John, he was a year
old in March.

Q. March 6, 19287 A. Right.

Q. For whom was your* husband working at the
time of his death? A. The Central Railroad of
New Jersey,

Q. Did you live with your husband at the time
of his death? A. Yes, sir.

10
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Stella Hart, for Petitioner, Direct.

Q. Did the children live with your husband at
the time of his death? A. Yes, sir.
Q. And did you all live together in the same
house? A. Yes, sir.
Q. Did he support you and the children? A.
20 Yes, sir.
Q. And they were all your children, Mrs. Hart?

A. Yes, sir.

Q. And were you ever married before? A. No,
sir.

Q. Or was your husband married before? A.
No, sir.

Q. Were they all the children of Stanley Hart,
your husband? A. Yes, sir.

Q. Now, for whom was your husband working

20 at the time of his death? A. The Central Rail-
road of New Jersey.

Q. How long had he been working for the com-
pany? A. I guess about six years that I remem-
ber, I know it was in July, but it was six years
or something like that, around six.

Q. What was his employment with that com-
pany? A. Car inspector.

Q. What were his wages? A. He used to bring
between seventy-five and eighty every two weeks.

30 The Court: Can you agree on that?

Mrs. Smith: The wages were 69c. an hour,
eight hours a day, seven days a week, thirty-
eight, sixty-four.

Mr. Finnerty: I will say in the answer it is
thirty-eight and counsel consents it is thirty-
eight sixty-four.

Q. When did he go to work on the day of his
death? A. Well, he usually left at seven o’clock

40 in the morning.
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Joseph Coughlin, for Petitioner, Direct.

Q. You don’t know what happened to him! A.
That I don’t know, I wasn’t there.

Mr. Finnerty: I guess that’s all.
Mr. Smith: No questions.

10

Joseph Cou ghlin, a witness on behalf of the
petitioner, sworn.

Direct examination by Mr. Finnerty.

Q. Where do you live, Mr. Coughlin! A. 228
Whiton Street, Jersey City.

Q. What is your full name! A. Joseph Fran-
cis.

Q. Do you know Stanley Hart, the decedent! 5g
A. Yes, sir.

Q. Were you working for the Central Rail-
road Company of New Jersey on December 13th,
1928! A. Yes, sir.

Q. Or 1927! A. Yes, sir.

Q. What time did you go to work that morn-
ingf A. Eight o’clock.

Q. What was your work! A. Air brake in-
spector’s helper.

Q Did you see Stanley Hart that morning be- g
fore his death! A. Yes, sir.

Q. You were speaking to him, weren’t you! A.

No, sir.

Q. You saw him working in the yard of the

Central Railroad Company!

Mr. Smith: Just a minute now; ask him if
he saw him, not whether he saw him work-
ing.
The Court: You are leading, Mr. Finnerty. 40
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Joseph Coughlin, for Petitioner, Direct.

Q. Did you see him in the yard of the Central
Railroad Company of New Jersey that morning?
A. Yes, sir.

Q. What was he doing? A. He was just walk*
ing through the yard at the time I saw him.

Q. What part of the yard did you see him
walking through? A. I saw him in the loaded ex-
press yard.

Q. How many times did you see him? A. Only
once.

Q. And what place in the loaded express yard
did you see him? A. It was almost exactly at the
end of the yard.

Q. And the end of the yard is in what direc-
tion from the terminal? A. From the terminal
it is the south end of the terminal.

Q. What time was it that you saw him that
time? A. 9:30.

Mr. Smith: A. M.?

Q. 9:30 A. M.? A. Yes.

Q. Was he alone at that time? A. Yes, sir.

Q. Did you see whether or not he carried any
tools? A. Yes, sir, he carried a hammer and a
bar with him.

Q. Had you ever seen him working previous to
this day?

Mr. Smith: I object------
The Court: Wait a minute.

A. Yes, sir.

Mr. Smith: Whether he had ever seen him
do something, the question is what he was
doing at this time.

The Court: How is that material.
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Mr. Finnerty: I think it is very material
to know what his duties were because it is
necessary to show what his work consisted
of.

The Court: I will allow it.

Q. What did you see him do on prior occasions?
A. I saw him put in different shoes, shoes on the
cars.

Q. You saw him adjusting shoes on the cars?
A. Yes, sir.

Q. When did you see him dong this work? A.
I saw him almost every day except the day of the
accident.

Q. You were air brake inspector’s helper? A.
Yes, sir.

Q. And your work as air brake inspector’s help-
er took you to what part of the yard? A. Any
part of the yard that there was baggage cars in.

Q. What places did you see the decedent work
prior to this last time that you saw him alive? In
other words, where in the yard did you see him
work? A. I saw him in the express yard, I saw
him in D yard.

Q, Did you know his occupation? A. Yes, sir.

Q. What was that? A. He was a car inspector.

Q. You are familiar with the work of a car in-
spector? A. No, sir.

Q. Do you know what a car inspector has to do?
A. Yes, sir.

Q. Will you tell the Court what you have seen
Mr. Stanley Hart doing on these previous occa-
sions when you saw him working in the yard? A.
Besides adjusting shoe brakes I saw him tighten
up different bolts and nuts.

Q. Where were those nuts and bolts that you

10
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Joseph, Coughlin, for Petitioner, Direct.

saw him tightening! A. All different parts of the
cars.

Q. Different cars! A. Yes, sir, different bag-
gage cars.

Q. Any other cars besides baggage cars! A.

20 I never saw him working on any other car besides
a baggage car.

Q. Do you know whether the duties of a car in-
spector necessitates his working on other cars be-
sides baggage cars!

Mzr. Smith: I object to that, this man never
said he has been a car inspector.
Mr. Finnerty: He said he is familiar with
the duties of a car inspector.
Mr. Smith: That doesn’t mean anything,
A I will cross examine him. You never were a
car inspector!
A. No, sir.
By Mr. Smith:

Q. You never had the duties of a car inspector
to perform! A. No, sir.

Q. What you mean is you have seen men work-
ing around there, that’s all you mean, isn’t it! A.

80 Yes, sir.

40

Mr. Smith: I submit he doesn’t know what
the duties of a car inspector are except what
he saw them do.

Mr. Finnerty: I urge, if your Honor
please, there is no better evidence of what a
car inspector’s duties consisted of than a
co-worker, working around that section where
the deceased worked and saw him doing his

work.



43
Joseph Coughlin, for Petitioner, Direct.

The Court: Do you know what the car in-
spector’s duties were?

A. T know they are supposed to look at the
cars, inspect the cars, that’s all I know.

Direct examination by Mr. Finnerty, resumed.

Q. You know, in other words, what a car in-
spector has to do? A. I know he has got to in-
spect the car, that’s all.

Q. And in addition to inspecting the cars, what
else does the car inspector do? A. I don’t know
of another thing that they do.

Q. Do they simply look at the cars? A. And
they repair it.

Q. Very good. Now, going back over to the
time previous to the last occasion when you saw
the decedent alive and when you say you saw him
working the cars, will you tell the Court exactly
what you saw him do on those occasions ?

Mr. Smith: He has already testified to
that, putting in shoes.

The Court: I think he has testified to that,
he has testified to putting in shoes and ad-
justing bolts and nuts.

Q. On this adjustment of shoes and on this
tightening of bolts did you ever see the deced-
ent—withdraw the question.

Q. Was there any other work besides tighten-
ing shoes and adjusting bolts that you saw the
decedent do? A. No, sir.

Q. Did you know that the car inspectors do
any other work besides fixing shoes and tighten-
ing bolts? A. I heard of them doing it but I
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Joseph Coughlin, for Petitioner, Direct.

don’t know if they do it or not, I never saw them
do it.

Q. Did you ever see any other car inspectors
of the Central Railroad Company working?

Mr. Smith: I object.
10 The Court: Objection sustained.
Mr. Finnerty: Exception.

Q. Are you familiar with the duties of car in-
spectors in the Central Railroad Company of
New Jersey?

Mr. Smith: I object to that, you have
asked that ten times.

Mr. Finnerty: I urge then that the last

20 question is proper.

Mr. Smith: The witness says that the car
inspector inspects cars and counsel went
after him and then finally he said he saw
this man inspect and repair. Now, that is
all he knows apparently. He only saw him
adjust shoes and bolts.

(Discussion between counsel.)

The Court: Ask him does he know of any
30 further duties.

Q. Do you know of any further duties that a
car inspector performs?

Mr. Smith: I object to the question. If he
says as to any other duties that this man
performed all right but there may be various
branches of car inspector.

The Witness: That’s right.

Mr Finnerty: I urge I should not be
40
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Joseph Coughlin, for Petitioner, Direct.

limited to the work of this particular dece-
dent from what this man knows, this man is
qualified as being familiar with the duties of
other car inspectors.

The Court: What the duties of other car
inspectors are is irrelevant. It is this man.

(Discussion between counsel.)

The Court: If he knows of any other du-
ties this man had as car inspector.
Mr. Finnerty: Withdraw the question.

Q. Did the car inspectors of the Central Rail-

road Company of New Jersey do practically the
same kind of work!

Mr. Smith: I object, if the Court please.
May I say this, it is not possible for this
man to know, that is one thing, and in the
second place there are various grades of car
inspectors, there are car inspectors in the
shop, car inspectors in the yard, there are
freight car inspectors, there are passenger
car inspectors. Here is nothing but a work-
man, he is not qualified as an expert, he says
he has been in the yard and he seen this man
do a certain kind of work.

The Court: He can testify as to the duties
if he knows.

Mr. Smith: T haven’t any objection to that,
if he knows.

Mr. Finnerty: If your Honor please, I ask
the objection of counsel stating what a car
inspector does be stricken from the record
unless Mr. Smith intends to take the stand
as a witness, qualified to testify as to the
duties of a car inspector.

10
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The Court: It isn’t on the record, it is sim-
ply a motion.

(Question repeated by the Reporter.)

Mr. Finnerty: I urge the question.
Mr. Smith: I object to the question.
Mr. Finnerty: I will withdraw the question.

Q. You say that you are familiar with the duties
of car inspectors of the Central Railroad Com-
pany in the Jersey City Yard?

Mr. Smith: I object, he hasn’t said that.
Mr. Finnerty: I will withdraw the ques-
tion.

Q. Do you know whether or not there were any
other car inspectors working for the Central Rail-
road Company of New Jersey on December 13th,
1927 besides the decedent, Stanley Hart? A. Yes,
sir.

Q. You have seen these other car inspectors
work in the yard of the Central Railroad Com-
pany of New Jersey? A. Yes, sir.

Q. And you have seen the kind of work that
they do? A. Only for tightening bolts and in-
specting cars.

Q. Just answer the question.

The Court: Yes or no.

A. Yes.

Q. These are other car inspectors besides Stan-
ley Hart? A. Yes, sir.

Q. T ask you now if you have seen any of these
other car inspectors doing any other work on the
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cars in addition to fixing the shoes and tighten-
ing the bolts? A. No, sir.

Q. Now, inspecting the cars and tightening the
bolts, you have seen these car inspectors around
that part of the cars? A. I saw them near the
trucks when they are adjusting the brake; the
shoe brakes. I saw them tightening bolts on the
truck around the trucks.

Q. What part of the cars are these men com-
pelled to work on doing this particular work ? A.
Work on both sides of the car.

Q. Where else, if any place? A. I never saw
them inspect any other part only on the side.

Q. Did you ever see them at the end of the cars?
A. No, sir.

Q. Well, these bolts that you have seen them
tightening, where were these bolts? A. Those
were on the side of the car, on the truck.

Q. And the trucks are what part of the car? A.
They are on each side of the car, on the side.

Q. What are the trucks, do you know? A. The
trucks hold the car up, the wheels.

Q. And what bolts on those trucks have you
seen the car inspector tightening? A. I saw them
tightening the bolts to hold the shoe brakes up.

Q. Any other bolts? A. Not that I can remem-
ber.

Q. Do you know what the draw head of a car is?
A. Yes, sir.

Q. Do you know what the brakerod of the car
is? A. Yes, sir.

Q. Do you know what the brake chain 1s? A.
Yes, sir.

Q. Do you know what the couplings consist of?
A. Yes, sir.

10
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Q. Do you know what the jaws of the couplings
are? A. No, sir.

Q. Do you know what couplings are? A. Yes,
sir.

Q. Are there any bolts in connection with any
of those parts? A. Not that I have ever noticed.

Q. You are not sure though, are you? A. No,
sir.

Q. There may be? A. Yes, sir.

Q. Well, as an air brake inspector’s helper, is
that what you were? A. Yes, sir.

Q. That work took you around where these car
inspectors were working also, didn’t it? A. Yes,
sir.

Q. Did you see Stanley Hart after the occasion
when you met him on the morning of December
13th? A. Only just before he got killed.

Q. And that was about how long before he was
killed? A. About a minute.

Q. And then you saw him after he was killed?
A. Yes, sir,

Q. Did you notice the movement of a drill en-
gine before he was killed? A. No, sir.

Q. Do you know drill engine 91? A. Yes, sir.

Q. Did you see drill engine 91 on that job that

morning? A. Yes, sir.

Q. Did you see the engineer in that drill engine?
A. Yes, sir.

Q. Michael Malone? A. Yes, sir.

Q. Do you know Michael Malone? A. Yes, sir.

Q. And you saw the fireman in the drill en-
gine? A. Yes, sir.

Q. His name is what, do you remember? A. I
am pretty sure it is Archie, his first name is, I
can’t remember his last name, Archie or Oscar, I
am not sure which one it is.
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Q. Do yon know his last name? A. No, sir.

Q. Do you know Victor George Dickenson? A.
Yes, sir.

Q Did you see him that morning? A. Yes, sir.

Q. You saw the decedent after he was killed,
didn’t you? A. Yes, sir.

Q. And where were you two minutes before the
decedent was killed? A. Walking up the yard.

Q. And how were you walking, fast or slow? A.
Well, I will say slow.

Q. And did you have any tools in your hands?
A. 1 only had a pipe on my shoulders.

Q. Where were you three minutes before Hart
was killed? A. I was in the shop.

Q. How far was the shop from the place where
Hart was killed? A. It is about a four minutes’
walk.

Q. And what track was Hart working on at the
time that he was killed?

Mr. Smith: I object, wait a mainute.
The Court: Objection sustained.

Q. On what track did you find Hart?

Mzr. Smith: I object, wait a minute,
him on any track.
Mr. Finnerty: Withdraw the question.

Q. Now, when you saw Hart one minute before
he was killed where was he? A. He was walking
toward me.

Q. And you were walking toward him? A. Yes,
sir.

Q. Did he have any tools in his hand? A. Yes,

S1T.

The Court: He already testified to that, he
testified he had a hammer and a bar.
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Q. I will ask him the question again, with your
Honor’s permission. What tools did he have at
that time? A. A hammer and bar.

Q. Did you see him all the time that you were
walking toward him? A. I took a look every now
and then as I was going up and I saw him.

Q. You stated that he was walking toward you?
A. Yes, sir.

Q. And you were walking toward him? A. Yes,
sir.

Q. What did you see him do, if anything? A.
I only saw him walking toward me.

Q. And about how far away from from you was
he when you first saw him walking toward you?
A. About three ear lengths.

20 Q. Was he walking directly toward you? A.
Yes, sir.

Q. Were you walking directly toward him? A.
Yes, sir.

Q. You were looking ahead as you walked, were
you? A. Not all the time.

Q. Now, this shop that you say that you came
from, in what direction was this shop from the
place where you last saw Hart, the minute before
he was killed? A. It was in the west end, the west

30 end from where he was.

Q. And you were walking toward him? A.. Yes,
sir.

Q And he was walking toward you? A. Yes,
sir.

Q. Did he have to cross any tracks as he was
walking toward you? A. No, sir.

Q. Did you have to cross any tracks as you were
walking towards him? A. No, sir.

Q. Did you see the body of Stanley Hart that

40 day? A. Yes, sir.
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Q. With reference to the time when yon first—
with reference to the time when yon last saw him
alive, how soon after you last saw him alive was it
that you saw his body ? A. In about a minute.

Q. And where was the place that you saw his
body? A. I placed him outside the track.

Q. Where was the place that you saw his body
first? A. In between the tracks.

Q. Do you mean between the rails? A. Yes, sir.

Q. Were you the first one to reach his body? A.
Yes, sir.

Q. What did you do when you reached his body ?
A. T called them.

Q. Yes, and what did you do then, if anything?
A. T took the pipe off my shoulder and I touched
his body and he didn’t move.

Q. Yes, and then what, if anything, did you do?
A. I went right underneath the car and I dragged
him out.

Q. You found his body underneath the car? A.
Underneath the car.

Q. From the time that—withdraw that. Were
you walking alongside of the tracks upon which
you found his body? A. I was walking between
two and three tracks and he was on two tracks.

Q. You were walking between two and three
tracks? A. Yes, sir.

Q. And did you see any cars upon two track
before you found Hart’s body? A. Yes, sir.

The Court: Was the body on three track?

A. The body was on two track.

Q. Did you see any cars move on two track be-
fore you found Hart’s body? A. No, sir.

Q. You were walking alongside of two track?
A. Yes, sir.

20
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Q. You were walking toward Stanley Hart? A.
Yes, sir.

Q. And Stanley Hart was walking toward you?
A. Yes, sir.

Q. At the side of number two track? A. Yes,
SIrQ. And you saw him a minute before he met his
death? A. Yes, sir.

Mr. Smith: You are leading him right
along.
Mr. Finnerty: Well, that is only what he
has already testified to.
Mr. Smith: All right, but it is not right to
do it.
Mr. Finnerty: Well, it is not new matter.

Q. As you saw the cars on number two track—

Mr. Smith: I object to the question, the
question is directly leading the witness; ask
the question right.

Mr. Finnerty: Withdraw the question.

Q. Did you see the cars upon number two track
as you were walking toward Stanley Hart? A.
Yes, sir.

Q- What kind of cars were they, do you know?
A. I didn’t notice.

Q. Did you see any space between any of these
cars? A. Yes, sir.

Q. Between which cars did you see the space?
A. Between 356 and I am not quite sure if it is
343.

Q. What kind of cars were they? A. Central
Railroad of New Jersey cars.

Q. What class of cars were they? A. Baggage
cars.
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Q. Did you see any space between any other
cars on that track? A. No, sir.

Q. Do you know where number two track leads
off to? A. Off to track three.

Q. Do you know what they call lead track? A.
Yes, sir.

Q. Did number two track come off the lead
track? A. Yes, sir.

Q. The lead track runs east and west, does it
not? A. Yes, sir.

Q. And number two track is the track which
switches off the lead track, isn’t it? A. Yes, sir.

Q. Now, you saw this number two track and the
cars thereon that moorning. A. Yes, sir.

Q. Do you know where number one track is?
A. Yes, sir.

Q. That also comes off the lead track? A. Yes,
sir.

Q. And you saw engine 91 in the yard that
morning? A. Yes, sir.

Q. Now, about how many cars did you see upon
number two track at the time that you were walk-
ing along toward Stanley Hart? A. About seven.

Q. And you saw a space between these two
baggage cars of the Central Railroad that you
have just testified to? A. Yes, sir.

Q. When you reached the body of Stanley Hart
you found it under the car? A. Yes, sir.

Q. Under what car did you find it? A. I don’t
remember.

Q. Well, you remember the two baggage cars
that you have just spoken of? A. Yes, sir.

Q. With reference to these two baggage cars,
where was the body of Stanley Hart, if you know?
A. About seven feet away from the space.
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The Court: The space between the cars?

A. Yes, sir.

Q. Seven feet east or west of the space? A.
West.

Q. And when you dragged out the body—when
you took out the body of Stanley Hart from un-
der the car—withdraw that. You found the body
of Stanley Hart about seven feet from the space?
A. Yes, sir.

Q. And the space was between these two bag-
gage cars? A. Yes, sir.

Mr. Smith: Now, wait a minute, all right,
go ahead.

Q. Now, this space was between these two bag-
gage cars? A. Yes, sir.

Q. And when you took out the body of Stanley
Hart from under a car, what car was it that you
took it out from under? A. I didn’t notice.

Q. Did you notice the two baggage cars after
you took out the body of Stanley Hart? A. No,
sir.

Q. You saw Stanley Hart walking toward you?
A. Yes, sir.

Q. Now, with reference to these two baggage
cars, where was Stanley Hart at the time when
you saw him as you say walking toward you a
minute before his death? A. He was in the mid-
dle of the second oar.

Q. You say the second car, you mean what? A.
The second car was the second car coming east.

Q. The second car east from what? A. The sec-
ond car east this way, nearer coming toward me.
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Q. The second car east from the end car? A.
Of the train.

Q. And you say there were about how many
cars in the train? A. About seven.

Q, About seven cars and these two baggage
cars were located where in that train? A. On
the west end of the train.

Q. Were they the last two cars or not? A.
Yes, sir.

Q. They were the last two cars? A. Yes, sir.

Q. And there was a space of four feet between
them? A. Yes, sir.

Q. And you saw Stanley Hart with reference
to these cars, where? Just whereabouts did you
see him? A. In the center of the car.

Q. In the center of the car? A. Yes, sir.

Q. In the center of which car? A. I don’t re-
member the number.

Q. And you picked him up seven feet west of
the space between these two cars? A. Yes, sir.

Q. But you first saw him in the center of the
second car from the west end?, A. Yes, sir.

Q. Did you see the cars moving in a westerly
direction on the track before he was dead? A.
No, sir.

Q. Did the cars move? A. Yes, sir.

Q. In a westerly direction? A. I don’t know
what direction.

Q. Well, did the cars move toward the end
where those two baggage cars were? A. I didn’t
notice.

Q. But you know the cars moved? A. Yes, sir.

Q. And after the cars moved you found the
body of Stanley Hart? A. Yes.

Q And you found the body of Stanley Hart
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about seven feet west of the four foot opening be-
tween the two baggage cars, you found the body
under the car? A. Yes, sir.

Q. Now, under which car did you find the body?
A. I don’t remember.

Mr. Smith: He has asked that ten times.

Mr. Finnerty: I will ask it again.

Mr. Simth: I object. I don’t think we
should stay here all day long with the same
question being asked. I submit to your Honor
counsel has no right to ask the same question.

Mr. Finnerty: I will ask the same question
as long as your Honor permits me to ask it.

The Court: I will stop you pretty quick. I
don’t think it is necessary to repeat.

Q. You say that you found this body seven feet
from the space between the two cars? A. Yes,
sir.

Q. Those two were the last two cars on the west
end of that train? A. Yes, sir.

Q. You saw him the last time a minute before
his death about the center of the second car? A.
Yes, sir.

Q. Is that the center of the second baggage car?
A. Yes, sir.

Q. And then when you found his body you
found it under the first car? A. I didn’t notice
what car it was.

Q. Well, you found it seven feet from the space
between the two cars? A. Yes, sir.

Q. Now, I ask you in which direction the cars
moved and you say they moved before he died. A.
I didn’t notice.

The Court: He said he didn’t know.
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Q. But you know they did move? A. Yes, sir.
Q. Who else came up after you picked up the
body of Stanley Hart?

(At this point the hearing was temporarily
adjourned to permit another case to be pre-
sented for settlement.)

Q. Mr. Coughlin, I made here a little sketch.
(Handing paper to witness.) A. Yes, sir.

Q. Through the center here are two lines, rep-
resenting the lead track which you have testified
to? A. Yes, sir.

Q. That runs east and west, doesn’t it? A.
Yes, sir.

Q. The east end is toward the Jersey City Ter-
minal? A. Yes, sir.

Q. And the west end? A. Jersey Avenue.

The Court: Suppose you write a “W” on
it.

Q. I will put a mark on the bottom to represent
the east and a mark at the top to represent the
west end. Now, I have drawn off from here three
branches and I ask you if track one, leading off
from this lead track, or I ask you if track one
comes directly off the lead track or does it branch
off track two? A. I couldn’t say.

The Court: Maybe you would be willing to
admit that.

Mr. Smith: I don’t know myself.

Q. Do you know if track two leads off the lead
track? A. Yes, sir.

Q. But you are not sure about track one? A.
No, sir.
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Q. And track three, do yon know if that leads
off the lead track? A. Yes, sir.

Q. Now, with reference to track two in which
direction was your shanty, yon testified this morn-
ing that it was towards the south.

10 Mzr. Smith: His shanty? The shop, you .
mean?

Q. The shop where you got this pipe. A. I got
the pipe going up between two and three.

Q. Do you know whether track one runs paral-
lel to track two? A. No, sir.

Mr. Smith: Does he know what parallel
means ?

20 A. Yes, sir.

Q. After track three comes off the lead does
track two and three run parallel after they pass
the switch curve? A. I don’t know.

Q. Which direction was this shop, that you got
this pipe, with reference to track two? A. It was
on the north side.

Mr. Smith: North side would be toward
Jersey City, wouldn’t it? North is toward
30 Jersey City and south is toward Bayonne?
Mr. Finnerty: I will mark south over on
that side of the paper and north on the right
side of the sheet.

Q. Now, can you tell from looking at that in the
general direction in which the shop was in which
you got this pipe? A. South direction.

Q. About how far from the point where track
two comes off the lead was this shop? A. In what

40 direction?
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Q. About how far, you say it is in the south di-
rection, about how far in that direction is the shop
from the point where track two joins the lead
track, to your best estimation, is it a hundred feet,
two hundred feet, three hundred feet, whatever
you estimate that distance 1s? A. Two hundred
feet.

Q. Two hundred feet to the south? A. Yes.

Q. Are there any other tracks between this lead
track and the shop where you got this pipe? A.
Yes, sir.

Q. About how many tracks are there? A. There
1s about five.

Q. Do you run parallel to the lead track? A.
Yes, sir.

Q. So in coming from the shop over to this lead
track you have to cross over about five tracks? A.
Yes, sir.

Q. Now, when you come to the lead track you
cross over the lead track? A. Yes, sir.

Q. And you pass over between track two and
three? A. Yes.

Q. Where did you pass over the lead track,
was it between the point where track two hits the
lead and where track three hits the lead? A.
Well, they both come together, between two and
three tracks come to the lead together.

Q. Where did you pass over the lead track? A.
I passed over the lead track between two and
three.

Q. Then you passed up between track two and
three? A. Yes, sir.

Q. And when you passed over the lead track
you saw these cars upon track two? A. Yes, sir.

Q. They were stationary, standing still? A.
Yes, sir.

40
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Q. And you saw there were about six cars on
track two? A. Yes, sir.

Q. And about how close to the lead track was
the car nearest to the lead track? A. I didn’t
notice.

Q. Well, would you say that it was a car length
or two car lengths or close up to the tracks? A.
I didn’t take no notice at all, how close they were.

Q. Can you give the Court some idea of your
best recollection of where this first car on this
second track was with reference to the lead
track? A. Well, a car length on the lead track,
I will say.

Mr. Smith: On or away from the lead
track?

A. On the lead track.

Q. The lead track was blocked by the first car?
A. T didn’t take notice to whether it was blocked,
it wasn’t blocked where I passed.

Q. A car length on the lead track, the first car
was, is that right? A. Yes, sir.

Q. Now, this space between these two baggage
cars that you testified to, when did you first no-
tice that space? A. I noticed it when I was go-
ing down for the pipe.

The Court: When you were going down
for the pipe?

A. Yes, sir.

Q. And you went down for the pipe and then
came back with it, is that it? A. Yes, sir.

Q. When you were going down for the pipe
did you notice the space? A. Yes, sir.

Q. Did you see Stanley Hart at that time? A.
No, sir.
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Q. When you were going for the pipe? A.
No, sir.

Q. Now, as you were going down toward the
shop did you see drill engine No. 91? A. No, sir.

Q. After you got your pipe in the shop you came
across these tracks over toward the lead track?
A. Yes, sir.

Q And was there any cars on any of these
other tracks that you crossed over? A. I didn’t
notice.

Q. See drill engine No. 91 that morning? A.
Yes, sir.

Q. What was the drill engine doing, if anything?
A. It was standing still.

Q. Where was i1t? A. In the express yard.

Q. How far from track two was that? A. About
five hundred feet.

Q. Did you see the crew on this drill engine?
A. Yes, sir.

Q. How many times did you see the drill en-
gine that morning? A. Quite a number of times

Q. Was it drilling cars in the yard? A. No,
sir.

Mr. Smith: Now, I object, if the Court
please, I understand all this has to do is
whether or not this man is entitled to com-
pensation arising out of an accident in the
course of his employment. I think we have
fished far enough to find out what the drill
engine was doing and what cars were in the
yard and so forth and so forth. I don’t think
it has anything to do with this issue, accord-
ing to this boy this man was in the course of
his employment, he had an accident and he
was killed. I think that is enough.
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The Court: What are you leading to, Mr.
Finnerty?

Mr. Finnerty: I am leading to the facts
in this case. Counsel does not admit any-
thing in the case.

(Discussion between counsel.)

The Court: Objection sustained, not ma-
terial.

Mr. Finnerty: I ask the question be strick-
en from the record and the answer.

Q. As you approached track two coming back
from the shop did you see this drill engine? A.
No, sir.

@ When was the last time you saw it? A.
About ten A. M.

Q. Now, as you were walking along between
tracks two and three, about what time of the day
was it, was it a short time before lunch time?
A. Yes, sir.

Q. And you usually knock off for lunch around
noon time? A. Yes, sir.

Q. Did you pass Stanley Hart as you were walk-
ing along between tracks two and three? A. No,
sir.

Q. Did Stanley Hart talk to you as you were
walking along between tracks two and three? A.
No, sir.

Q. Did you say anything to Stanley Hart------ *
A. No, sir.

Q. Wait until I finish the question—and did
you say anything to Stanley Hart about the time
of day as you were passing along between tracks
two and three? A. No, sir.
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Q. You were sure of that? A. Yes, sir.

Q. Where were you with reference to this space
between these two cars when you first saw Stan-
ley Hart? A. About a car and a half length
away from him.

Q. And where was he when you first saw him
with reference to this space between these two
cars? A. He was in the center of the second car.

Q. The space was between which cars?

Mr. Smith: I object, he hasn’t said this
space was between any cars.

Mr. Finnerty: I said the space was be-
tween which cars? A. The space was be-
tween second and third car.

Q. The space was between the second and third
cars? A. Yes, sir.

Q. And he was approaching this space between
these two cars when you first saw him? A, Yes,
sir. X

Q. And you were also approaching this space
between the two cars when you first saw him? A.
Yes, sir.

Q. And was he walking toward this space be-
tween these two cars? A. He was walking along
the side of the space.

Q. When you first saw him you say that you
saw him about the middle of the second car and
that the space was between the second and third
car? I now ask you was he walking toward the
space, namely the space between the second and
third cars when you first saw him about the mid-
dle of the second car? A. Yes, sir.

/" Q. And when you arrived at the space—with-
draw that. When you arrived at the space be-
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tween these two cars—withdraw that. You kept
walking toward Hart all of the time? A. Yes,
sir.

Q. And when you arrived at the space between
these two cars where was Stanley Hart? A.
Well, that is when he was killed, I couldn’t ar-
rive at the space, there was no space there when
I got there.

Q. There was a space when you were a car
length and a half away from the space? A. Yes,
sir.

Q. And then when you got to this spot where
this space was about how much of a space was
between those two cars. You testified this morn-
ing to that, about how many feet was it? A.
About four or five feet.

Q. Now, when you arrived at this place where
the space between these two cars was, you say
that there wasn’t any space at that time? A.
No, sir.

Q. Why? A. The cars already coupled.

Q. The cars that you were passing next to on
track two moved as you were walking toward this
space between the second and third cars, is that
correct ?

Mr. Smith: Just a moment, I object, he
hasn’t said that and it is directly leading.

The Court: Objection sustained.

Mr. Finnerty: 1 will withdraw the ques-
tion.

Q. Did the ears on track two, next to which
you were walking, move when you were a car
length and a half away from the space betweenv
the second and third cars?
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Mr. Smith: I object, the witness already
testified this morning he didn’t see the cars
move, it has been gone over a dozen times.

The Court: I will allow that question, I
think he did say they moved later.

Mr. Smith: He said they moved but he
hadn’t seen them move, that is what he said.

(Question repeated by the reporter.)

A. They moved but I didn’t see them.

Q. You were walking next to them! A. Yes,
sir.

Q. And the second and third cars became
coupled up? A. Yes, sir.

Q. Did you hear any noise as you were walk-
ing next to the cars on track two? A. Yes, sir.

Q. When you were a car length and a half
away from the space between the cars two and
three? A. Yes, sir.

Q. What noise did you hear, if any? A. I
heard the noise of the coupling.

Q. Did you hear the noise of the moving of
cars? A. No, sir.

Q. As you were walking toward this space be-
tween cars two and three you saw Stanley Hart?
A. Between track two and three?

Q. As yon were walking toward Stanley Hart
did you say that you saw him first at a point
about in the middle of the second car? A. Yes,
Sir.

Q. And when you saw him at this point about
the middle of the second car he was walking to-
ward you? A. Yes, sir.

Q. And there wasn’t any obstruction between

you and Stanley Hart as you were walking to-
ward him? A. No, sir.
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Q. You had a clear vision? A. Yes, sir.

Q. It was day time? A. Yes, sir.

Q. And were you looking ahead as you were
walking? A. Not all the time.

Q. Well, how much of the time were you not
looking ahead from the time that you first saw
Stanley Hart until you came to the point where
you say there was a space between the second
and third car when you were a car length and a
half away from said space? A. I turned my head
every now and then.

Q. You turned your head in which direction?
A. In back of me, in the east end, east direction.

Q. How many times did you turn your head
back of you in an easterly direction? A. Every
once in a while.

Q. Well, about how many times did you turn
it from the time when you first saw Stanley Hart
and when you were a car length and a half away
from this space until you arrived at the point
where this space was? A. I haven’t got no idea.

Q. Well, did you turn your head once? A. I
was turning my head but I haven’t got no idea,
it wasn’t once.

Q. Tasked you did you turn your head once?
You say you turned your head? A. I turned it
more than once.

Q. Did you turn your head twice? A. I turned
it more than twice but I don’t know the number
of times. .

Q. Did you turn it three times? A. I dont
know whether I did or not because I turned it so
many times. .

Q. Are you sure you turned your head twice?
A. T am not saying whether I did or didn’t.
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Q. You are not sure you turned it more than
once? A. I turned it more than once.

Q. Did you turn twice? A. I don’t know how
many times I turned it.

Q. Well, you are not sure whether you turned
it more than once or not? A. I am sure I did turn
it more than once.

Q. Are you sure that you turned it twice? A.
I don’t know how many times I turned it, but I
know I turned it more than once.

Q. Are you sure you turned it more than twice?
A. I don’t know how many times I turned it, but
I know I turned it more than once.

Q. You are not sure if you turned it more than
twice? A. I don’t know how many times I turned
it, I haven’t any idea.

Q. Did you turn it more than fifteen times? A.
I don’t know.

Q. While you were walking this car length and
a half how many times to your best recollection
did you turn around and look to the east? A. I
would say about eleven times.

Q. Eleven times? A. I will say eleven times,
I am not sure.

Q. It might have been ten times, you are not
sure about eleven times? A. No, sir.

Q. Now, when you turned your head during
these eleven times would you say did you turn
around to the right or turn around to the left?
A. To my left.

Q. That, is the direction on your left side and
toward the side on which the cars were on this
track? A. That is a mistake I made, then, it was
to my right.

Q. Oh, it was to your right that you turned
eleven times? A. Yes, sir.

20
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@. Not to your left? A. No.

Q. You swear that you never turned once to
your left but you recollect distinctly that you
turned eleven times to your right? A. I turned
my head to my right on track three—toward track
three.

Q. You never turned your head to the left dur-
ing that time? A. Not that I know of.

. @, Did you ever take a little glance toward the
left as you were walking along at that time? Do
you understand the question? A. Yes, sir.

Q. Just answer it.

Mr. Smith: Now, I submit, if the Court
Jplease, that I am a little bit tired of this. I
"Submit the Court shuold have some control
over a man like Mr. Finnerty. This boy isn’t
here to be hollered at and yelled at, there is
only one question involved here before you
and that is whether or not this man met his
death in an accident arising out of and in
the course of his employment. That is all;
what difference does it make how many times
this boy turned his head?

b

(Further discussion.)

Mr. Smith: I object to the question.

The Court: Objection sustained; it is not
material.

Mr. Finnerty: I ask an exception.

Q. At any time that you were walking along
toward this space did you at any time look to-
ward the left?

Mr. Smith: I object to the question.
The Court: Objection sustained.
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Mr. Finnerty: I think, your Honor, that
question certainly ought to be allowed.
The Court: Not material.

(Discussion between counsel.)

Q. How many times did you see Mr. Hart as
you were walking toward this space between these
cars!

Mr. Smith: T object to the question. It has
been answered ten times already.

The Court: Objection sustained; not ma-
terial.

Q. Did you see Stanley Hart after the time
when you say that you first saw him at a point
about in the middle of the second car?

Mr. Smith: I object to the question.

The Court: Objection sustained; already
answered.

Mr. Finnerty: I ask an exception.

The Court: Let me ask this man one ques-
tion. How is it you didn’t see this man when
he was injured? A. Well, I had my head
turned, I wasn’t looking in the direction
when the cars moved.

The Court: The last you saw him was when
he was in the middle of this car?

A. Yes, sir.

Mr. Finnerty: If your Honor please, that
1s not so, that he said was the first time he
saw him, that is the question.

The Court: I am questioning him now.

Mr. Finnerty: I think that is so pertinent,
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I think counsel should ask the question and
I object to your Honor asking the question®
The Court: You say you turned your head?

A. Yes, sir.

10 The Court: When you turned your head
back again what did you see?

A. T didn’t see him there.
The Court: Go ahead.

Q. How long did it take you to turn your head
around? A. About three seconds or so.

Q. When you turned back in the third second
Mr. Stanley Hart had disappeared from view?

20 A. Yes, sir.

Q. Three seconds before you saw him walking
next to the car? A. Yes, sir.

Q. That is your testimony? A. Yes, sir.

Q. The next you saw him was when he was
where? A. He was dead.

Q. I asked you how many times you saw him
after you first saw him at this point about the
middle of the second car?

gQ Mr. Smith: I object to the question.
Mr. Finnerty: It is very, very important,
your Honor.
The Court: I will allow, it.
Mr. Smith: May I ask an exception?
Mr. Finnerty: I will take this case to the
highest Court, your Honor, unless that ques-
tion is allowed.
The Court: Are you threatening? 1 will
sustain the objection then.
40 Mr. Finnerty: I ask an exception then.
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Q. Did you know Hart’s foreman? A. Yes,, sir.

Q. Bob Denniston? A. Yes, sir.

Q. Did you know the big boss, Mr. Coffey? A.
Yes, sir.

Q. Now, did you see Bob Denniston that morn-
ing?

Mr. Smith: I object as absolutely incompe-
tent, irrelevant and immaterial whether the
witness saw Mr. Denniston.

The Court: I will allow it. I presume it is
a part of the proof of notice of the accident.

Mr. Smith: I ask an exception.

Q. Did you see Bob Denniston? A. I don’t re-
member.

Q. Now, you are air brake inspector’s helper?
A. Yes, sir.

Q. And you have to take care of the brake lines
and whistle lines? A. Yes, sir.

Q. Make repairs to those? A. I am only the
helper.

Q. Well, help make repairs to those? A. Yes,
sir.

Q. Those repairs are made at the end of the
cars sometimes? A. Sometimes.

Q. And you work, helping to make these repairs
to the air lines at the end of the cars? A. Yes, sir.

Q. Now, when the repairs are made to these air
lines at the end of the cars there is a space left
between the cars, is there not?

Mr. Smith: Just a minute. I object.
The Court: Objection sustained.
Mr. Finnerty: I ask an exception.

Q. When you have made repairs to air lines at
the end of cars have you ever noticed the space
between the cars to allow this work to be done?
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Mr. Smith: I object, we are not trying what
this boy did..
The Court: Objection sustained.

Q. Did you ever see car inspectors make re-
pairs to these drawhead of cars? A. No, sir.
Q. Do you know whether or not they do?

Mr. Smith: Well, he just said he never saw
them; I object to it.

The Court: I will allow the question.

Mr. Finnerty: Well, he answered it before.
That is all with this witness.

Cross examination by Mr. Smitli.

Q. This place where these cars were, is that
what you call a yard? A. Yes, sir.

Q. These tracks you call two, three, one, and so
forth, are these tracks where all sorts of baggage
cars were put, aren’t they? A. Yes, sir.

Mr. Finnerty: I object to the question. The
witness is not qualified to answer anything
about cars in the yard.

Q. You are familiar with this yard, aren’t you?
A. Yes, sir.

Q. You are familiar with these tracks, two,
three, one and so forth, and the lead track? A.
Yes, sir, I am pretty familiar.

Q. It is true, isn’t it, all those tracks are tracks
upon which baggage cars are placed?

Mr. Finnerty: I object to the question.
The Court: I will allow the question.
Mr. Finnerty: I ask an exception.

A. Yes, sir.
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Q. Those baggage cars are cars of all denomi-
nations? A. Yes, sir.

Q. There are some B. & 0. cars, some Reading
cars, some Central Railroad cars? A. Yes, sir.

Q. This Mr. Hart was what you call a car in-
spector? A. Yes, sir.

Q. He went all over the yard inspecting all
sorts of cars, didn’t he? A. Baggage cars.

Q. Baggage cars, that’s all he did inspect, was
these baggage cars? A. Yes, sir.

Q. And all he did was inspect cars? A. Yes,
sir.

Q. But there weren’t repairs made on all the
cars you inspected? A. No, sir.

Q. They were looked over practically every
time they came up and they were taken out? A.
Yes, sir.

Q. The drill crew there practically took these
cars out and put them into trains to take them
out, isn’t that so? A. Yes, sir.

Mr. Finnerty: I object.

The Court: Objection sustained, you are
leading, you are putting the words in this
man’s mouth.

Q. Isn’t that a fact that these cars on these
tracks were what are known as baggage cars, on
tracks two, three and one, and they were all bag-
gage cars, weren't they? A. Yes, sir.

Q. These baggage cars, as I understand, are
baggage cars, as you say, of the Baltimore and
Ohio, Reading Railroad and Central Railroad?
A. Yes, sir.

Q. And those baggage cars placed upon those
tracks are taken immediately out and put in trains
that are being formed, are they not?
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Mr. Finnerty: I object; there is no evi-
dence about the placement of cars to this wit-
ness on direct examination, I urge this ques-
tion is not proper cross examination.

The Court: I will allow the question.

Mr. Finnerty: I ask an exception.

Q. That is a fact, isn’t it, what I asked you is
these baggage cars that are in there are being
taken out all the time and placed in trains? A.
Well, some of them are.

Q. That is what I mean, some of them, of course,
not all of them; in other words, if there is a car
that needs repairing that isn’t put in a train, is
it? A. No, sir.

Q. Now then, Mr. Hart was a car inspector,
wasn’t he? A. Yes, sir.

Q. Did I understand you to say that you had
seen him inspecting cars? A. No, sir.

Q. You hadn’t seen him inspecting cars? A.
No, sir, not at the time.

Q. Not at that time, but at any time? A. I saw
him inspecting cars, yes, sir.

Q I mean at the time you knew he was em-
ployed there? A. Yes, sir.

Q. But on this day you hadn’t seen him doing
any work, had you? A. No, sir.

Q. But regularly, the day before, the week be-
fore, during that time you had seen him inspect-
ing cars? A. Yes, sir.

Q. And he went all over this baggage yard? A.
Yes, sir.

Q. Now, at this time, as I understand, you had
come from the shop; now is the shop toward John-
son Avenue? A. Yes, sir.

Q. That is north, isn’t it, that is on the north
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side of the terminal? A. No, it is near tracks two
and three.

Q. Let’s say here is east, the way I am point-
ing now, Johnson Avenue is over here, isn’t it?
A. Yes, sir.

Q. That is to the north and Black Tom Island
1s down this way toward the south, isn’t it? A.
South, right here, well, that is Johnson Avenue.

Q. You think Johnson Avenue is toward the
south?

Mr. Finnerty: I object. The witness has
already testified Johnson Avenue is toward
the south and has pointed to the map.

Q. Do you think Johnson Avenue is toward the
south, toward Black Tom Island or toward north,
toward Jersey City? A. Toward the south.

Q. You think it is toward the south? A. Yes.

Q. Isn’t the Lehigh Valley Railroad toward the
north, do you know how Johnson Avenue runs
into the terminal? A. Yes, sir.

Q. The terminal is on the river, isn’t it, on the
east, on the river? A. Yes, sir.

Q. Johnson Avenue runs east and west, doesn’t
it? A. Yes, sir.

Q. The ferry house is here, to the south, isn’t
it? Yes, sir.

Q. And Black Tom Island is toward the south,
toward Bayonne? A. Yes, sir.

Q And Johnson Avenue is north of the ferry
house, i1sn’t it? A. Yes, sir.

Q Am I not right? A. Yes, sir.

Q. Now, you say the lead track leads in toward
the ferry? A. Yes, sir.

Q. Now, are the tracks two, three and one on

40
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the right hand side or the left hand side as you
go toward the ferry? A. Two and three are------

Q. As you are going toward the ferry. A. On
your left hand side.

Q. On the left hand side of the road, are they?
A. Yes, sir.

Now, as I understand you, you had come
from the shop as you call it, down here? A. Yes,
sir.

Q. And you came up and you were walking
down the lead, were you? A. Down the lead to
two and three, yes, sir.

Q. And you saw the cars on these tracks? A.
Yes, sir.

Q. Now, were any of the cars on the lead track
or were they on the side track like two and three ?
A. T am not sure but 1 think there was one on the
lead.

Q. You think there was one on the lead? A.
About a car length on the lead.

Q. About a car length on the lead and then they
were all sorts of baggage cars? A. Yes, sir.

Q. You were walking down there, you had this
pipe on your shoulder? A. Yes, sir.

Q. And Hart was walking toward you? A. Yes,
sir.

Q. As you walked toward him did he pass you?
A. No, sir.

Q. You were walking with this pipe and every
once in a while you say you turned around? A.
Yes, sir.

Q. So the pipe hit the cars? A. Yes, sir, that’s
right. That is the reason I turned around.

Q. 'As I understand as you walked toward him
every once in a while you looked back because the
pipe hit the car? A. Yes, sir.
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Q. And it was while you were looking hack one
of these times you say Mr. Hart disappeared?
A. Yes, sir.

Q. You could see a car length and a half ahead
of you, you could see the space between two cars?
A. Yes, sir.

Q. You say it was a space between four and
five feet? A. Yes, sir. *

Q. And it was while you were looking away,
looking probably towards your east, you heard
this noise like couplings? A. Yes, sir.

Q. Then you looked back and Mr. Hart was
gone? A. Yes, sir.

Q. Then you looked back and you saw him
down underneath the car and you called to him
and he didn’t answer you? A. Yes, sir.

Q. You dropped your pipe off your shoulder to
the ground, didn’t you? A. No, sir.

Q. What did you do? A. I touched his body
with the pipe.

Q. You touched his body with the pipe, did he
answer you? A. No, sir.

Q. Then what did you do? A. I got underneath
the car and took him out.

Q. You dropped the pipe first, didn’t you? A.
Yes,, sir.

Q. Then you got underneath the car and got
him and took him out? A. Yes, sir.

Q. Any of the time you saw Mr. Hart that day
you didn’t see him working at all, except at the
time you saw him walking there? A. That’s all.

Mr. Smith: I think that’s all.
By Mr. Finnerty:

Q. As car inspector he made general repairs
to these cars? A. I don’t know.
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Q. Do they make general repairs to the cars?
A. Yes, sir.
Q. Looked at all parts of the cars? A. Yes, sir.

Mr. Finnerty: That’s all.

Stephen Wisniewski, a witness on behalf of
the petitioner, sworn.

Direct examination by Mr. Finnerty.

Q. Where do you live, Mr. Wisniewski? A.
235 Barrow Street.

Q. Jersey City? A. Jersey City.

Q. You are employed by the Central Railroad
Company of New Jersey? A. Yes, sir.

Q. You knew Stanley Hart? A. Yes, sir.

Q. What was your occupation at that time? A.
Air brake inspector.

Q. What is your occupation now? A. Same
thing.

Q. You are familiar with the duties of air brake
inspectors? A. To a certain extent.

Q. How long have you been an air brake in-
spector? A. Well, I am down there eighteen
years and that is including car cleaning and all,
and helping.

Q. Did you ever do any car inspecting? A. No,
sir.

Q. Just air brake inspector? A. Yes, sir.

Q. How long have you been doing that air
brake inspecting? A. Well, I would say about
twelve or thirteen years.

Q. Your duties as air brake inspector consist
of what? A. Baggage cars.
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Mr. Smith: I object, what difference does
it make as to what his duties consist of?
The Court: Objection sustained.

Q. You have seen car inspectors working around
the yard, Mr. Wisniewski? A. Yes, sir.

Q. You saw Stanley Hart working around the
yard? A. Yes, sir.

Q. You are familiar with the work which car
inspectors do, you know what kind of work they
have to do? A. Well, I do and I don’t, most of
it I can pretty near tell.

Q. You have seen them working around the
yard, around the cars, the same as you? A. Yes,
sir.

Q. And for a number of years? A. Yes, sir.

Q. You have seen the work these car inspec-
tors do? A. Yes, sir.

Q. What is that work?

Mr. Smith: I object to what the car inspec-
tors do generally. It has nothing to do with
this case, this is a man suing. If he says he
knows what Stanley Hart had to do then I
have no objection.

The Court: Objection sustained, bring it
out as to this man, the deceased.

(Further discussion.)

The Court: You may answer the question.
What are the duties of a car inspector such
as the inspecting that the deceased did, but
there are all sorts of car inspectors, there
may be a car inspector down at the Ford
plant which we would not be interested in.
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Q. Are you familiar with the duties of a car m*
spector f

Mr. Smith: T object to the question again.
The Court: Such as the work that the de-
ceased did.

A. Well, he gauges wheels------
Q. Well, just answer the question. Are you fa-
miliar with the duties?

The Court: Yes or no.

A. To a certain extent.

Q. To what extent? A. Well, I don’t under-
stand all their work such as brake shoes------

Q. You mean you can’t do the work? A. No,

°"'Q. But the question is, are you familiar with
what kind of work a car inspector has to do, I
am not asking you whether you could do that
work. I am asking you whether you are familiar
with the duties, that is the regular duties of a car
inspector, do you know what the duties are he per-
forms? A. No, sir.

Q. Did you see Stanley Hart that day? A. Yes,
sir.

Q. About how many times? A. Once.

Q. Did you see him any other time before that?
A. No, sir.

Q. During the eighteen years that you were
with the company? A. Oh, you mean previous to
that day?

Q. Yes, sir. A. Yes, every day.

Q. Every day, and you would see him a number
of times a day, wouldn’t you? A. Yes, sir.

Q. What would you see him doing? A. I would
see him putting in shoes, I would see him tighten-
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ing up bolts, fixing grab irons, different things
like that.

Q. You would see him doing the regular work
of a car inspector, wouldn’t you?

Mr. Smith: Just a minute. I object to that
question.
The Court: Objection sustained.

Q. You would see him all around the cars, in-
specting the cars, wouldn’t you?

Mr. Smith: I object to that as directly lead-
ing and asking him to draw a conclusion.
The Court: You are leading, Mr. Finnerty.

Q. Would you see him working on all parts of
the cars?

Mr. Smith: I object; that is too general.
The Court: Objection sustained.

Q. Would you ever see him working on the
sides of the car? A. Yes.

Q. Would you ever see him working on the end
of the cars? A. Yes, sir.

Q. Would you ever see him working under the
car? A. Yes, sir.

Q. Would you ever see him working on top of
the car? A. No, sir.

Mr. Finnerty: That’s all.

Mr. Smith: That’s all, no questions.

Mr. Finnerty: I would now ask for the wit-
ness subpoenaed from the Central Railroad
with the records of the cars upon the tracks
upon which the deceased was found dead.
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William Lawton Westervel t, a witness on be-
half of the petitioner, sworn.

Direct examination by Mr. Finnerty.

Q. What is your duty, sir? A. Per-diem clerk.

10 Q. Have you the records called for in the sub-
poena? A. I have.

Q. Have you the record of the cars which were
upon track two on December 13th, 19277 A. I
have the record of the cars upon the track but I
can’t tell what they are because that is not my
record.

Q. Well, you have a record of the cars on track
two, haven’t you? A. I have, if that is what it
is meant to be.

20 Q. Well, don’t ask me, I am asking you, you
are here under subpoena to bring the records of
the cars upon track No. 2 and I ask you now
whether you have produced those records. A. I
don’t even know what these records are.

Mr. Smith: Here is the record, if the Court
please, of a number of cars that were on track
two but they contain simply numbers, they
don’t say what kind of cars they are. They
don’t say who they belong to. They simply
say cars on track two.

Mr. Finnerty: I ask that the witness read
the cars that were on track two on that day,
by number.

Q. What do you know about these records? A.
These records? I know nothing about these rec-
ords, I haven’t the records of the movements of
these cars.

40 Mr. Finnerty: Well, suppose we call you
after. That’s all.
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Chester Marketta, a witness on behalf of the

petitioner, sworn.
Direct examination by Mr. Finnerty.

Q. I show you these records and ask you if you
have a record of the cars on track two on Decern-
ber 13th, 1927? A. December 13th, yes, sir.

Q. Did you make that record? A. Yes, sir.

Q. How many cars were on that track? A.
About seventeen, track two.

Q. Have you two cars Nos. 346 and 3567 A.
Yes, sir.

Q. Do you know what these two cars were? A.
Central cars.

Q What kind of cars? A. Central baggage cars.

Mr. Finnerty: That’s all. 20
Cross examination by Mr. Smith.

Q. What numbers were on this track that day,
give me all the numbers. A. B&O 1887, 1843,
1702.

Q. Those are all B&0O? A. Yes, sir.

Q. Go ahead. A. 1847, 1782, 572, Central 427,
B&0O 1698, Central 346, Central 356, B&O 1780,
1802.

Q. B&0O what? A. 1802, 1730, Central 366, 30
B&O 1893, 18125, P&R 1673.

Q. You made that record, you say? A. Yes,
sir.

Q. What for? A. That is my duty, to make the
route report out every morning.

Q. Make your report out and who do you give
it to? A. One to the train master, one for our
office.

Q. Who is the train master? A. There is the
train master (indicating). 40
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Mr. Finnerty: I object to any further ex-
amination along this line, I just asked the
witness for the numbers of cars on that day.

Mr. Smith: I have a right to show what
they were and how he does it.

1Q The Court: I will allow the question.

Q. Who is the train master? A. Mr. Vander-
hoff.

Mr. Finnerty: I object to further ques-
tions along this line as incompetent, irrele-
vant, and immaterial, I only asked for the
train numbers on that particular track on
that particular day.

Q. Do you know who the chief clerk for Mr.
20 Vanderhoff is? A. Yes, sir, Mr. Burns.
Q. Is Mr. Burns here, do you know? A. Yes,
sir.

Mr. Smith: That’s all.
Mr. Finnerty: No questions.

(At this point the hearing was adjourned
until November 8th, at 10 A. M.)

20 Trial resumed November 8th, 1928, at 10:30 A. M.
Appearances: Same as before.

Chester Marketta, a witness for the peti-
tioner, recalled.

Direct examination by Mr. Finnerty.

Q. Mr. Marketta, is this a carbon copy of the
report of the car numbers, made by you? A. Yes,
sir.
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Q. On December 13th, 1927? A. Yes, sir.

Q. T point to this list of cars marked at the
top “2” and ask you if those are the cars on
track two? A. Track two, yard D.

Mr. Finnerty: I would like to offer this in
evidence, your Honor. 10

The Court: Any objection?

Mr. Smith: What are you offering, just
track two?

Mr. Finnerty: I offer the sheet that has
track two on.

Mr. Smith: All right.

Mr. Finnerty: I offer in evidence this sheet
upon which is numbered track two.

(Sheet above referred to entered in evi- 9
dence and marked Exhibit P-1).

Q. Mr. Marketta, I ask you to look at this No.
346, what car is that, do you know? A. That is a
Central Bailroad baggage.

Q. What is 356? A. Same.

Q. What does the “X” mark after 346 desig-
nate? A. That was a crippled car, marked crip-
pled.

Mr. Finnerty: That’s all. 30
Cross examination by Mr. Smith.

Q. When you say that is marked crippled did
you mark that on there? A. Huh?

Q. Did you mark that “ X” on there? A. Yes,
sir.

Q. When you say that is marked crippled you
mean there is an “X” on the car? A. No, sir,
that is just the card, on the car written out “ crip-

pled.” 40
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Q. That’s all you know about itf A. That’s all
I know about it.

Q. Now, this first sheet, is that a part of the
same report you speak about!

Mr. Finnerty: I object to the question be-
cause the first sheet is not in evidence.

Mr. Smith: I ask if the first sheet is a part
of the same report you spoke about!

Mr. Finnerty: I object to the question.

A. Yes, sir, that is separate.

The Court: I will allow the question. You
marked them all in evidence!

Mr. Finnerty: Oh, no, I marked sheet two
in evidence, Mr. Smith is questioning him

20 about sheet No. 1.

The Court: Objection sustained, you will
have to make him your own witness.

Mr. Smith: These papers you offered.

Mr. Finnerty: I didn’t offer the papers, 1
offered just P-2. 1 asked to have sheet 2 sep-
arated from the other papers because sheet
No. 2 is the only sheet I offered in evidence.

The Court: Objection sustained.

30 Q. In sheet No. 1 that you have on there a part
of the same report on the same day, December
13th!

Mr. Finnerty: I object to any questions
about sheet No. 1.

The Court: Objection sustained.

Mr. Smith: I ask an exception.

Q. All right, we will take sheet No. 2. Start at
1887, what car is that, who does it belong to! A.
40 That is the B. & 0. box car.
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Q. Take the next number! A. Thatisa B. &0.
Q. Take the next number? A. Thatisa B. &0.
Q. Next number? A. Same.

Q Next number? A. Same.

Q. When you say same do you mean the same
box car or the same company? A. The same
company.

Q. Take the next number. A. The same.

Mr. Finnerty: Is that 5327

Yes.
532. 427? A. Central Railroad, steel.
1698? A. B. & 0. box car.
346? A. Central Railroad wood.
356? A. Central Railroad wood.
17807 A. B. & 0.
1802? A. B. &0.
1730? A. B. & 0.
366? A. Central wood.
1893? A. B. & 0.
18257 A. B. & 0.
1673? A. P. &R. steel.
Were those all on track two? A. Yes, sir.
. What is this No. 3 up here? A. That is
three in yard D, the next track.
Q. That is number three in yard D, that is dhe
next track? A. Yes, sir.
Q. Were all these cars mentioned on there on
track three? A. In that column, yes, sir.
Q. Take the first column, what is that? A. That
is the Valley connection.
Q. What do you mean by Valley connection?
A. That is the track about a half a mile over.
Q. Tracks two and three are adjoining tracks,
are they? A. Yes, sir.
Q. Take track three and following the numbers
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along tell me what cars they were and what com-
pany they belonged to.

The Court; Just a minute; how do you tell
us whether the car is a Central Railroad car
or a B. &0. car?

A. Well, we all know the numbers.

The Court: You all know the numbers, I
didn’t know whether some were marked over
them, or something like that.

A. No. The first car is a B. & 0. box.

Q. Read the number. A. 1743, B. & 0. box,
1773, B. & 0. box, 343 Central, crippled, 1715 B.
& 0. box, 1749 B. &0. box, 1779 same, 1783 B. &0.
box, 1744 B. & 0., 1777 B. & 0., 1704 B. & 0., 1808
B. & 0., 1857, 1791, 1746, B. & 0.

Mr. Smith: That’s all.

Mr. Finnerty: I will call Mr. Charles Eng-
lish, the superintendent of the Central divi-
sion, of the Central Railroad of New Jersey.

The Court: Just a minute, what was the
position of the last witness?

Mr. Marketta: Switchman.

The Court: What is the address?

Mr. Marketta : 397 Second Street, Jersey
City.

Edward W. Burns, a witness on behalf of the
petitioner, sworn.

Direct examination by Mr. Finnerty.

Q. What is your address, Mr. Burns? A. 4222
76th Street, Elmhurst, Long Island.
Q. What 1s your position with the Central
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Railroad, Mr. Burns? A. Chief Clerk of the
passenger train master.

Q. Have you the records of the placing of the
cars upon track No. 2 on December 13th, 1927?
A. No, sir, I have not.

Q. Does your office have those records? A. No,
sir, they have not.

Q. Does your office have any record of the plac-
ing or moving of cars to certain tracks in the
yard of the Central Railroad Company? A. We
get a report every morning of the condition of
the yard, that is, as to the number of available
cars in the yard.

Q. On certain tracks? A. Well, it wouldn’t be
necessary to have the certain tracks but they
show on which track they are, we use up the re-
port each morning to determine just how many
cars we have in the yard that are available for
service that day and at the end of the day that
report is disposed of because it served its pur-
pose. We get one every morning.

Q. What office is your office, Mr. Burns? A.
Passenger train master’s office.

Q. Doesn’t the train master’s office direct the
movement of the cars in the yard or does it? A.
Well, just how do you mean that, in making up
the train or special cars? The yard master di-
rects movement of making up trains.

Q. jSo your office has no record of how certain
cars got on track two on December 13th, 1927?
A. No, 5ir.

Q. Does your office have any record of the
movement of the cars on track two? A. No.

Q. Which were on said track on December 13th,
19277 A. No.

Q. What does your office do with regard to

o()
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the movement of cars, has it anything to do with
the movement of cars in the yard? A. We order
the cars out along the lines to different points.
We would refer to that morning’s report which
would show, say twenty or twenty-five empty
cars for instance. Then we would see what would
be required for express specials and we might
want an empty car up at Dunellen, then we would
consult that report and say to the yard master
to have so many empties sent to Dunellen.

Q. Then the train master would make the se-
lection of the different cars he desires? A. Well,
he might tell him whether it was to be a sixty or
a seventy foot car, then he would make the se-
lection.

Mr. Finnerty: That’s all.

Cross examiantion by Mr. Smith.

Q. I show you this sheet two, that was offered
in evidence as P-1 and call your attention to
what is known as track two there, and ask you if
this is one of the reports you speak of? A. This
is one of the reports that come to us every morn-
ing.

Q. You get the original of that? A. We get
the original.

Q. Are the cars on track two there what you
call cars in active service? A. Why, some of them
are not, no.

Q. What would you call are not, what do yon
mean? A. This “X” would appear on our form
here, would denote to us the car was crippled and
we wouldn’t call on it to have it moved.
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The Court: The other cars are available
for service.

A. The other cars are available.

Mr. Smith: That’s all.

Redirect examination by Mr. Finnerty.

@ While those cars are on those tracks avail-
able for service, at that time that they are on
that track they have no special designation, they
are there awaiting selection by the yard master,
isn’t that so? A. I wouldn’ say that, no.

Q. You say no. Haven’t you just testified that
all that you do is to tell the yard master to get a
sixty or seventy foot car, if necessary? A. That
would be in case, I told you, where a car was going
out to an industrial plant, and I believe I men-
tioned Dunellen but in case of making up a B. & 0.
thirteen they would require twenty-five.

Q. Let me ask you a question. All of those
cars on track two were baggage cars, weren’t
they? A. Well, I would have to go over this re-
port to say.

Q. Well, are you familiar with the numbers of
the cars? A. Some of them, not throroughly, no.

Q. Weren’t they all baggage cars on that track?
A. Yes, they are baggage cars.

Q. All that your office does with regard to the
placing of these cars in operation is to tell the
yard master to get out either a sixty of a seventy
foot car for the particular train and then the
yard master takes whatever car he desires, isn’t
that so? A. Providing it meets its requirements.

Q And at the time that these cars were on

40
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track two there was a crippled car, there was a
car marked crippled? A. Yes.

Q. Who marks that car crippled? A. Why,
the inspectors mark it, I don’t know who did it.

Q. What is the usual procedure? A. I don’t
know, I am not out there in the yard.

Q. When the yard master makes up a train,
he can take any car that he desires from that
track provided it corresponds with the orders he
has received for either a sixty or a seventy foot
baggage car. A. You mean whether or not a car
is crippled?

Q. No, if a car is crippled is that car put into
operation? A. Oh no.

Q. As long as it is crippled? A. No.

Q. Take the other cars that are not marked
crippled, the yard master can collect from those
cars any cars that are sixty or seventy foot cars?
A. Yes, sir.

Mr. Finnerty: That’s all—and at that time
there were none of those cars in actual opera-
tion as far as you know?

A. No.
Mr. Finnertv: That’» all.

Recross examination by Mr. Smith.

Q. Isn’t it a fact that a car even if it is mark-
ed crippled there it is only what we call momen-
tary repairs, it is considered in active service at
the time, is that so? A. Oh yes, it would be tak-
en out of service.

Q. That is what I meant to ask you. A. Oh
yes, it would be taken out of service.
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Q. It is in active service all the time? A. Oh,
yes, it would be taken out of service.

Q. Track two an active service track? A.
Absolutely.

Q. As I understand you that list comes to you
shows you can take any car on there? A. They
would be on active service.

Q. That is what I am asking you. A. Yes.

Mr. Smith: That’s all.

Redirect examination by Mr. Finnerty.

Q. And this crippled car, that isn’t in active
service as long as it is crippled, is it? A. Why,
it wouldn’t be out of service.

Q. Would you say that this crippled car is in
active service? A. Yes, when I take this report
in the morning------

Q. Just answer the question. A. What is the
question?

Q. You have already answered the question,
yes. Now, when you say in active service you
mean that a car is upon the tracks of the Central
Railroad Company and maybe placed into a
train, isn’t that what you mean? A. Yes, surely.

Q. In other words the cars are available for
selection to be placed into trains, isn’t that so?
A. That’s right.

Q. And when you mention active service that
is exactly what you mean by active service, isn’t
it? A. Yes.

Q. When they are on that track they are not
actually running in a train, are they? A. Why—

Q. Just answer the question foolish as it may
*seem. A. No.
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Q. They are standing waiting on that track to
be called or to be put into the yard, isn’t that
so? A. Correct.

Q. And when you speak of that being in active
service that is what you mean? A. Yes, sir.

Mr. Finnerty: That’s all.

Recross examination by Mr. Smith.

Q. They may be taken out any minute? A. Any
minute.

Q. By any train? A. Any time.

Q. They are making up trains all day? A.
Absolutely.

Q. These cars are being placed in the trains
being made up all day long? A. Any time.

Mr. Finnerty: But at that time they were
o<t in an actual train, were they?

A. No, not if they were standing on track two.

Mr. Finnerty: That’s all.
Mr. Smith: That’s all.

James Coffey, a witness on behalf of the peti-
tioner, sworn.

Direct examination by Mr. Finnerty.

Q. What is your address, Mr. Coffey? A. 328
Union Avenue, Roselle. Park.

Q. What is your position with the Central Rail-
road? A. Foreman of the Passenger Equipment.

Q. General foreman? A. No, foreman of the
Passenger Equipment.
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Q. Foreman of Passenger Equipment, Mr. Cof-
fey, you have under you oar inspectors of the
passenger equipment? A. Yes, sir.

Q. Have you an assistant by the name of Rob-
ert Dennison? A. Yes, sir.

Q. What is his position? A. He is assistant
foreman of the Passenger Equipment.

Q. You are familiar with the duties of the car
inspectors? A. Yes, sir.

Q. Mr. Coffey, when is a baggage car marked
crippled? A. Well, when it is defective.

Q. After it is inspected by a car inspector? A.
Yes, sir.

Q. Does the car inspector write with white
chalk “ crippled’’ on the car? A. Yes, sir.

Q. Then as long as that car is crippled it is
not available for use in a train, is 1t? A. No,
sir.

Q. Did you know Stanley Hart? A. Yes, sir.

Q. He was working as a car inspector, wasn’t
he? A. Yes, sir.

Q. And did he take his orders directly from
you? A. No, sir.

Q. He was directly under Mr. Dennison? A.
Yes, sir.

Q. And when a car is marked crippled and is
placed upon the track it is the duty of the car in-
spector, is it not, to inspect and repair said car?
A. That would all depend on the kind of defect.

Q. Well, have you any record of the defect in
car No. 346 on December 13th, 1927? A. No, sir.

Q. Has Mr. Dennison? A. I don’t know.

Q. Have you any record showing that Stanley
Hart was ordered to make any repairs or inspec-
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tion of cars upon track two which included car
3467 A. No, sir.

Q. You were served with a subpoena—do you
know how car 346 came up on track No. 2? A.
No, sir.

Q. What is the practice with regards to the
marking of cars crippled, are they marked crip-
pled after they come in from a run or when? A.
Sometimes they are after coming in off a run and
sometimes after inspection in the yard.

Q. And with regard to this particular 346 car
do you know who marked thast crippled? A. No,
sir.

Q. Or do you know when it was marked crip-
pled? A. No, sir.

Q. Do you know any of the other cars on track
346 were crippled cars------

Mr. Smith: Track 3467

Q. Track two, besides 346, were crippled cars?
A. No, sir.

Q. It is possible some of those cars might have
been crippled cars? A. It is possible.

Q. In other words if the car inspector inspected
them and found that they were in need of repair
he could mark them crippled while they were on
track No. 2?7 A. Yes, sir.

Q. And it was the duty of Stanley Hart to in-
spect the cars, such as cars upon track two? A.
Yes, sir.

Q. On that particular day? A. Yes, sir.

Q. And in the inspection of the cars you were
familiar with the operation of inspecting the
cars? A. Yes, sir.

Q. The inspector has to look to all the work-
ing parts of the car, does he not? A. Yes, sir.
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Q. That includes the truck and wheels? A.
Yes, sir. *

Q. And drawhead? A. Yes, sir.

Q. Brake rod? A. Yes, sir.

Q. And other parts of the car? A. Yes, sir.

Q. In fact, would you say all parts of the car?
A. Yes, sir.

Q. The couplings? A. Yes, sir.

Q. And in this inspection it is necessary for
him at times to get down under the cars, isn’t
that so? A. I wouldn’t say so, no sir.

Q. Well, if two cars are coupled together and
the car inspector was to examine the brake pin,
wouldn’t it be necessary for him to get down
under the brake rod to look at that? A. No, sir.

Q. Wouldn’t it be neccessary for him to get in
between the cars in order to look at that pin? A.
No, sir.

Q. Could he see underneath the pin from a
point outside of the cars? A. Yes, sir.

Q. If the car inspector wants to examine a
lower part of the draw head, the under surface
of the draw head, wouldn’t he have to get down
underneath the drawhead? A. He would have
to look under the drawhead.

Q. Yes, and it would be necessary for his eye
to see the undersurface of the drawhead, wouldn’t
it? A. Yes.

Q. And wouldn’t it be necessary for him to get
in between the cars in order to do that? A. Yes,
sir.

Q. If he wanted to look at the parts, certain
parts on the frame of the car,.wouldn’t it be neces-
sary for him to get underneath to look at those?
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In other words, doesn’t the car inspector get
around everywhere around the carl A. Yes, he
does.

Q. Sometimes he has to climb in under the cars,
I am not referring now to this particular case,
but the car inspector’s job is to climb in around
and under the cars and look at all the working
parts, isn’t it? A. That isn’t regular, occasion-
ally it is necessary for the inspector to get under
the car.

Q. That is in line with his duties? A. That is
in line with his duties, when it is necessary.

Q. And it is in line with his duties to walk be-
tween two cars, if it is necessary to make an in-
spection? A. Yes, sir.

Q. Do you know what Stanley Hart was doing
around these particular cars on this particular
day? A. No, sir.

Q. Have you any records showing anything
about the inspection or repair of these particular
cars on this particular track in your office? A.
No, sir.

Q. Don’t you keep records of the inspection
and repairs of the cars? A. Yes, sir.

Q. Have you got a record of the report on car
346? A. I have not.

Q. Well, has anybody in your office? A. 1
haven’t, there is no record in my office covering
the repair of that car, if any was made.

Mr. Finnerty: That’s all.

Cross examination by Mr. Smith.

Q. When you call a car a crippled car on track
two, that is a car which is what you call momen-
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tary repairs, isn’t it? A. Yes, it is a defect re-
quiring what we call running repairs.

Q. What you call running repairs? A. Yes.

Q. So when you say a crippled car isn’t avail-
able for use in the train you mean it is not avail-
able until that running repair is made? A. That’s
right.

Q. The running repair is what you call a mo-
mentary repair, isn’t it? A. Yes, light repairs.

Q. And track two is the track on which run-
ning cars as you call them are placed, cars in
active service? A. Yes, sir.

Q. Is it necessary if a man wants to look at a
knuckle of a car to get down under the car? A.
Not to look at a knuckle.

Q. Can he look at a knuckle from the outside
of the track or does he have to go between the
cars? A. To make an examination of a knuckle
it would be necessary for him to go between.

Q. He doesn’t go between the knuckles them-
selves, does he? The couplings themselves, or do
you mean between the ends of the cars? A. Yes,
between the ends of the cars.

Q. He has to go between the ends of the cars?
A. Yes, sir.

Q. Did Mr. Hart, as inspector, require specific
instructions every day or was he what is known
as a freelance? A. He didn’t require specific in-
structions every day, he was assigned to a terri-
tory that he was working in and his duties were
to inspect all the cars in that territory.

Q. That included this yard D. A. Yes, sir.

Q. And yard D, as you say, is the yard where
baggage cars are kept in active service? A. Yes,
sir.

Mr. Smith: That’s all.
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Redirect examination by Mr. Finnerty.

Q. And if he saw any cans that needed repair
he would make those repairs? A. If they were
light running repairs.

Q. And perhaps some of these cars on track
two were cars that might require light running
repairs! A. Yes, sir.

Q. In other words, these cars were put upon
track two for the purpose of waiting to be called
into service and tor the purpose of being in-
spected so that they would be repaired, if neces-
sary, isn't that so? A. Yes, sir.

(™. Now, Mr. Coffey, when you speak of running
repairs, you don't mean that these cars or any
one of these cars are taken out momentarily from
the tram for the purpose of having repairs made
and then put back into that running train, do you,
for instance, you don't speak of running repairs
in a train tnat would come in from Cranford—
withdraw the question.

Q. When you speak of running repairs you
mean that these cars were available for a call,
in other words, to get into a run, into a train,
isn't that so! A. Yes.

Q. That doesn't mean they were temporarily
withdrawn from a train for the purpose of being
immeH.iately put back into that same train again?
A. No, sir.

Q. These cars weren't at the time they were
on this track actually in service in any train, were
they? A. Well, it would be my opinion they were
not although I don’t know.

Q. You don't know. Do you know what a train
1s? A. Yes, sir.
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Q. What is a train? A. A train is an engine
br an engine running with or without ears, dis-
playing markers.

Q. There were no markers on any of these cars ?
A. I don’t know.

Mr. Finnerty: That’s all.

Recross examination by Mr. Smith.

Q. As I understand you this yard is an active
service yard, and any cars in it are available at
any minute to be placed in a train which is made
up in the yard? A. Yes, sir.

Q. And they are making trains all day long in
this yard? A. Yes, sir.

The Court: Were all these care empty?
The Court: Were all these cars empty?

Mr. Finnerty: That’s all.
Mr. Smith: That’s all.

Robert Denniston, a witness on behalf of the
petitioner, sworn.

Direct examination by Mr. Finnerty.

Q. What is your address, Mr. Denniston? A.
320 Forrest Street.

Q. Where? A. Jersey City.

Q. Mjr. Denniston, you are assistant to Mr.
Coffey who was just on the stand? A. Yes, sir.

Q. Stanley Hart, the decedent worked und you,
didn’t he? A. Yes, sir.

Q. What was his job? A. Car inspector.
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Q. Working inspecting cars he had to do what?
A. Slight repairs.

Q. What time did he go to work on this parti-
cular day, do yon. know, what was that shift, he
was injured around 11:30 in the morning. A.
Eight o’clock he goes to work.

Q. And he would knock off when? A. 4:30.

Q. And go to lunch when? A. Twelve o’clock.

Q. Go to work at eight o’clock did you say?
A. Yes.

Q. Lunch at twelve o’clock? A. Yes.

Mr. Smith: And through when?

A. 4:30.

Q. Mr. Denniston, did you go to the scene of
this accident after the accident? A. No, sir.

Q. Did you give any specific instructions to the
deceased on December 13th, 1927? A. No, sir.

Q. Have you any record, did you keep a record
of the crippled cars? A. I do, some of them.

Q. Have you any record of a crippled car 346
or any of the other cars on that track? A. No, sir.

Q. You haven’t any record in your office with
regard to any other cars on track two on Decem-
ber 13th? A. No, sir.

Q. You haven’t a record of 346 being a crip-
pled car? A. No.

Q. As far as you know you don’t know whether
346 was crippled or not? A. No.

Q. They might have been crippled cars also?
A. I don’t know, I haven’t any record of any.

Q. I say as far as you know there is no record
of any of those cars being crippled cars? A. No.

Q. They might have all been crippled cars as
far as your records in your office show? A. Yes.

Q. Mr. Hart’s duties as car inspector mean he
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had to inspect these cars on track two, didn’t he?
A. Yes.

Q. That track was known as the crippled car
track, wasn’t it? A. No, sir.

Q. No? A. Number two track?

Q. Yes. A. No.

Q. Well, crippled cars were run on that track
however? A. Sometimes, they may be drawn on
there and may be crippled on there.

Q. And the car inspector would inspect the
cars on each track? A. Yes, sir.

Q. Have you any record or records in your
office showing whether any inspection or reports
were made of any of the cars on that track? A.
No.

Q. You have nothing to do with the movement
of cars, have you? A. No, sir.

Q. Just inspection and repair A. That’s all.

Mr. Finnerty: That’s all.

Cross examination by Mr. Smith.

Q. All the tracks in yard D is where Mr. Hart
was required to inspect the cars on? A. Yes, sir.

Q. And all baggage cars were on these tracks
in yard D? A. Yes, sir.

Mr. Smith: That’s all.
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William L. Westervelt, for Petitioner, Recalled,
Direct.

William L. Westervelt, recalled as a witness
for the petitioner.

Direct examination by Mr. Finnerty.

Q. What is your address, Mr. Westervelt? A.
Post Office address?

Q. Yes, your home address! A. Greenbrook
Road, Middlesex Borough, New Jersey.

The Court: What is your position?

A. Chief perdiem clerk.

Q. Mr. Westervelt, have you the records of the
movements of the cars on track No. 2? A. No,
*"Q. Do you know who has the records of the
movements of those cars, if any? A. No, sir.

Q. You have certain records with you? A.
Yes, sir.

Q. What records have you? A. The records
into Jersey City and out of Jersey City.

Q. You mean the records of cars that were on
this track number two at this time? A. Well,
they are records of cars I presume were on that
track.

Q. Do you have the numbers that morning? A.
No, 1sir, I do not.

The Court: You mean you have records of
the cars coming into and out of New Jersey?

A. Yes.

Q. Have you a record of car 18877 A. 1887,
yes.

Q. You have a record of what? A. Moving from
B&?0 into Jersey City on December 12th.
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Q. On December 12th, and you have the record
of all the other cars on track two? A. I presume
that is what they are, yes, sir.

Q. Who makes up these records? A. The con-
ductors of the trains.

Q. The conductor of the inbound trains to Jer-
sey City makes up the report of what? A. Of
all the cars of his train.

Q. Of all the cars of his train? A. Yes, sir.

Q. And he sent that to whom, he sends that rec-
ord to whom? A. The record eventually gets to
the superintendent of car service, I don’t know
who he sends it to previous to that.

Q. Well, we will confine ourselves to the bag-
gage cars. The baggage cars are only used in con-
nection with passenger service, aren’t they? A.
That is my understanding, yes, sir.

Q. And the conductors on the passenger trains,
when they arrive at Jersey City Terminal make
out a report of the cars by number that were in
their train? A. Yes, sir.

Q. And then after they arrive at Jensey City
the train is broken up, isn’t it? A. I can’t an-
swer that.

Q. What record does your office have, that is,
the record from the conductors of cars that come
into Jersey City Terminal? A. Yes, sir.

Q. In other words, the conductor reports that
he has just come in on train number so and so,
is that right? A. No, he makes up a regular
form, showing the numbers of the cars in the
train.

Q He makes up a regular form showing the
numbers of the cars in the train and the number
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Charles F. McCann, for Petitioner, Direct.

of his train? A. Yes, sir, the number of his
train,

Q. And then when that is done that report is
filed in your office? A. Yes, sir.

Q. And when the train is made up in the yard
by the conductor of the train after his train is
made up then the cars which constitute and make
up that train are also sent into your office? A.
Not until after the train is moved out.

Q. And when the train is moved out, having
been made up by the conductor of the outgoing
train then the numbers of those cars is sent in
a report to your office? A. Yes, sir.

Q. When these baggage cars come into Jersey
City they may not go out again for several days,
isn’t that so? A. That is my understanding, yes.

Q. You simply have the records of the days
that the cars come in and where they come from
and the days when the cars leave and where they
went to? A. Yes, sir.

Q. But as far as your records show you don’t
know anything more about that? A. Nothing
whatever.

Mr. Finnerty: I won’t offer them. That’s
all.
Mr. Smith: No questions.

Charles F. McCann, a witness on behalf of
the petitioner, sworn.

Direct examination by Mr. Finnerty.

Q. Where do you live, Mr. McCann? A. 1041
Bond Street, Elizabeth, New Jersey.
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Q. What is your position with the Central Rail-
road? A. General passenger yard master,

Q. How long have you been with the road? A.
Twenty-three years.

Q. You are familiar with railroading? A. Yes,
sir.

Q. What other position have you held besides
general yard master? A. Brakeman, station
master.

Q. When the trains come into the terminal in
Jersey City, which trains include in their makeup
baggage cars, the conductor of that train makes
a report, does he not, of the cars that make up
his train? A. I don’t know anything about what
the conductor makes up, I have nothing to do with
the conductors of the train.

Q. You don’t know anything about that? A.
No.

Q. And you are twenty-three years with the
road? A. Yes, sir, you are talking about the road
conductor now.

Q. I will ask you the question, sir. A. All
right.

Q. When the train arrives at the terminal in
Jersey City including in its makeup a baggage
car or baggage cars, that train is then broken up,
is it not? A. It backs into the yard and is then
broken up.

Q. Eventually it is broken up? A. Yes.

Q. And the passenger cars are put off on cer-
tain tracks and the baggage cars on certain
tracks ? A- Not necessarily, no, sir.

Q. But sometimes? A. Yes, sir.

Q. And the yard master who is on duty at that
time 1s in charge of the movement of the cars in
the yard at that time? A. Absolutely.
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Q. And you are yard master! A. Yes.

Q. And isn’t there also a yard master, John
A. Enright! And Mr. Frank McEvoy! A. Yes,
sir.

Q. And from the time that the train arrives in

20 the terminal until it goes out of the terminal again,

20

during that time the cars when: moved around the
yard are moved under the direction and orders
of the yard master! A. In charge of the parti-
cular yards.

Q. At that time! A. Of the particular yard,
yes.

Q. How many yards are down at the Central
Terminal! A. There are one, two, three, four,
five yards.

Q. Then you are familiar with the duties of the
yard masters! A. Yes, sir.

Q. Have you any record showing the move-
ments of the cars which were upon track two on
December 13th, 1927, showing the movement of
track two and the movement to track two and
the movement from track two! A. No, only what
the yard check showed in the morning, the con-
dition of track two in the morning.

The Court: Is that the yard check!
(Indicating Exhibit P-1.)

A. That is it, a copy of the yard check, yes,
sir.

Q. In other words this yard check is made up
by a checker! A. Yes, sir.

Q. He reports the numbers of the different cars
upon the different tracks! A. Exactly, as he finds
them.
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Q. Now, Mr. McCann, if a train is to be made up
we will say to go to Cranford, New Jersey, or Eas-
ton, Pennsylvania, or any point along the Central
line, that train is made up by the conductor, is it
not? A. Yes, sir.

Q. And he is the one who originally and in the
first instance gives the orders for the making up
of any train leaving Jersey City? A. In the first
place the change of every time table, there is a
schedule drawn showing the consist of each and
every train.

Q. All right, if any one of the trains are, or
take any trains, and from the time—who is it who
orders the make up, in other words, who is that
originally orders the train to be made up? A.
That is what I was trying to give you, the consist
comes out with the change time table and when
the change is made is to either take away or add
to, that is done by the train masters themselves.

Q. That is in regards to the number of cars in
a train? A. Exactly.

Q. The ordinary consist consists of a list of
traiiis by number and what they consist of? A.
Exactly.

Q. In other words, a train that will run from
Jersey City to Point Pleasant on the Central,
train No. 536 say, which leaves at 5:30 in the
evening, during the running of the schedule, will
be made up of a baggage car and six day coaches
and will continue to be made up of a baggage
car and six day coaches until further orders, isn’t
that what you mean? A. Exactly.

Q. And the orders to make up the train come
to the yard master, do they not? A. Yes, sir.
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Charles F. McCann, for Petitioner, Direct.

Q. And the man who actually gets together and
makes up the train is the conductor, isn’t that
so? A. From the instruction of the yard mas-
ter, yes, sir.

Q. Just answer the question, isn’t it the con-
ductor who makes up? A. Eventually, yes.

Q. And the conductor takes his instructions or
orders to make up the train from the yard mas-
ter? A. Yes, sir.

Q. And when the conductor gets the order from
the yard master to make up a train the conductor
makes up the train according to those instruc-
tions? A. Yes, sir.

Q. And those instructions to the conductor are
to make up a train of a certain kind, is that not
so, in other words make up a train consisting of
four day coaches and a sixty foot baggage car?
A. If that was the order, yes.

Q. Yes, well, we will just select that one, or
make up a train consisting of two baggage cars,
six day coaches and three Pullman? A. Yes, sir.

Q. Or whatever it may be, and when the con-
ductor gets those orders from the yard master
he is the one who makes up the train, in other
words, he selects and picks out the cars that he
wants to put into that train, isn’t that so? A.
Yes, unless it is a special train, then you will pick
out the special cars to go on it.

Q. The yard master in certain instances is In-
structed for a special train? A. Yes, sir.

Q. And when he gives instruction for special
trains he designates what cars he wants put into
them? A. Yes, whether they are parlor cars or
private cars.

Q. Does he designate the numbers of the pri-
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vate cars or the numbers of the parlor cars or
leave that to the selection of the conductor? A.
All depends on what the order calls for.

Q. Have you any record there was any special
order given to the conductor to make up any spe-
cial train from any of the cars on track two on
December 13th? A. No, sir.

Q. As- far as you know there are no special or-
ders? A. No, sir.

Q. As far as you know one of the cars upon
track two were used to make up trains, which cars
were selected as desired by the conductors who
made up those trains, isn’t that so? A. It all de-
pends on what kind of cars he wanted, what cars
he was making up.

Mr. Finnerty: Repeat the question, please.
(Question repeated by the reporter.)

A. As far as I know all the cars on track i*o. 2
were serviceable cars.

Q. And they were pulled out by the conductors
as the conductors desired? A. As they needed
them, yes.

Q. You have nothing to do with regard to the
inspection of the cars, have you? A. Absolutely
nothing.

Q. You don’t know whether the cars needed in-
spection or not? A. I do not.

Q You don’t know whether the cars needed
repairs or not? A. I do not, that is not in my
line.

Q. That is not your duty? A. No, sir.

Mr. Finnerty: That’s all.
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Cross examination by Mr. Spitz.

Q. Do you know what time this accident oc-
curred? A. I think, I wouldn’t be positive, but
I think it was around between 11:15 and 11:45,
somewhere in that vicinity, I couldn’t say actu-
ally.

Q. Do you know whether or not at that time
they were making up any train right there that
required cars from track two? A. At that time
of the day the men handled the baggage cars were
pretty active down there, he has to assemble his
local cars, and he has to assemble his B. & 0. cars,
and those are all serviceable tracks there and all
serviceable cars.

Q. What time does the B. & 0. 5:13 go out?
A. B. & 0. 5:13 must be made up for inspection
not later than 12:30 and placed on the track not
later than 1:30 o’clock at the very latest.

(L. That contained just baggage cars? A. That
contained just baggage cars, that’s all; it is an
express operation.

Mr. Smith: That’s all.

Redirect examination by Mr. Finnerty.

Q. This express operation 5:13, is that a reg-
ular train or is that a special? A. It is a regular
special train.

Q. And we will take B. & 0. 5:13, that is a Bal-
timore and Ohio train No. 313? A. 513.

Q. That was to be made up? A. That is made
up, assembled every day except Sundays.

Q. And at the time that this accident happened
—what time did that train leave? A. What time
did the train leave?
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Q. Yes. A. Midnight.

Q. What time did 513 leave? A. A. 513 leaves
anywhere between 10:45 and midnight.

Q. Is it not a regular run train? A. Yes.

Q. What is her regular time for leaving? A.
She is due out at 10:45 but if the freight is late
arriving from New York the train is held, but it
has got to be out by midnight, or run extra.

Q. What time would that train have to be made
up? A. It is spotted at the platform about half
past one.

Q. That means it would have to be at the plat-
form about one-thirty? A. Yes.

Q. The conductor would make up that train,
wouldn’t he? A. Yes.

Q. Made it up every day? A. Yes, sir.

Q. It ran on the B. &0.? A. Yes, sir.

Q. Was practically the same every day? A. It
was practically the same every day.

Q. Consisting of the same make-up every day?
A. Well, there may be a slight variation.

Q. For instance, every holiday, every Labor
day they might put on a couple of extra cars?
A. They would cut one, and the next day double
the train up.

Q. And when the conductor would make that
up he would go into the yard and collect the cars
necessary to make it up? A. Oh, yes, there are
regularly assigned cars to that train.

Q. There were? A. There are.

Q. In other words there are certain kinds of
cars assigned to that? A. Yes, sir.

Q. They are certain kinds of cars, baggage cars
and certain kinds of day coaches? A. No day
coaches, no, sir, all baggage cars.
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Q. Do you know what the contents of that car
was? A. The contents of what car?

Q. Of this 513? A. That is a train.

Q. I mean the train, do you know what that
train consisted of? A. Consisted of about twenty-
two cars.

Q. Twenty-two baggage cars? A. Yes, sir.

Q. And they left every day? A. Every night
except Sundays and holidays.

Q. Where does that train go to? A. Where
does she go to?

Q. Yes. A. She goes on the B. & 0.

Q. To where? A. I don’t know what her final
destination is, she has cars for all over the B.
& 0.

Q. Well, the train 513, where does that run to?
A. It runs, of course, as far as Philadelphia and
then the B. & 0. takes her at Philadelphia and
I don’t know where her final destination is, I sup-
pose Chicago.

Q. These twenty odd cars that leave on this
B. & 0. train every day may be off for weeks be-
fore they come back to the Jersey City yard again?
A. They gradually return every three days,

Q. They may be gone, however, for longer
times than that? A. Yes, sir.

Q. The baggage cars are sometimes put on the
side tracks and into the yard awaiting the re-
moval of the baggage? A. Yes, sir.

Q. Do you know whether there was any bag-
gage in those particular cars on this particular
day? A. I couldn’t say that.

Q. They were empty? A. As far as I know
they were empty cars.
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Q. When this car 513 is made up by the con-
ductor he selects any of the baggage cars that
are necessary to make up this train, does he not?
A. Yes, sir.

Q. He selects twenty baggage cars if twenty
cars are needed? A. Yes, sir.

Q. He selects any twenty? A. Twenty B. & 0.

Q. If they happen to be on track two he will
take them off track two? A. Yes.

Q. If there happens to be any cars on another
track he will take them off another track? A.
Yes.

Q. He will take the cars which are the easiest
to get at also, won’t he? A. That all depends if
they are the ones he wants, if not, he has to drill
them out.

Q. Taking the cars on track two, if the con-
ductor making up the car 513 needs one extra
baggage car and there happens to be a B. & 0.
baggage car adjacent to the lead and the first
car off the lead it will be more convenient for him
to take that car off track two, adjacent to the
lead than to take it off track four which is also
a B. & 0. baggage car, if either of those cars
would be of use to him? A. If the car stood on
track two would be of use to him certainly he
would take it but if the car on number two was no
good and number four was the car he wanted he
would have to go to number four and drill the
car out of number four.

Q. But if the car on number two was 0. K.
for use naturally he would take that? A. Abso-
lutely.

Q In other words he had the selection of any
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John Enright, for Petitioner, Direct.

of the baggage cars that were on track two? A,
Yes, sir.

Mr. Finnerty: That’s all.
Mr. Smith: No questions.

John Enright, a witness on behalf of the peti-
tioner, sworn.

Direct examination by Mr. Finnerty.

Q. Mr. Enright, have you any records of the
orders issued by or through you for the placing
of cars upon track two? A. No, sir.

Q. On this particular day? A. No, sir.

Q. Have you any record showing the move-
ment of cars off track two? A. No, sir.

Q. You are what, Mr. Enright? A. Assistant
general yard master.

Q. What is your address? A. 142 Jackson
Avenue, Newark, New Jersey.

Q. Mr. Enright, you heard the last witness tes-
tify? A. Yes, sir.

Q. The orders are given by you to the conduc-
tor to make up the trains? A. Yes, sir.

Q And the conductors go out and select the
cars that they desire for the make up of their
trains? A. Yes, sir.

Q. And the cars of track two could have been
used by the conductors to make up the train?
A. Yes, sir.

Q. They also could have been there for the
purpose of repair, as far as you know? A. Cer-
tainly.

Q. And inspection? A. Yes, sir.
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Q. Those cars weren’t assigned to any partic-
ular run at that time, were they? A. No, sir, they
were the cars available for need.

Mr. Smith: In other words, those cars
could be taken any minute!

A. They could.

Cross examination by Mr. Smith.

Q. Track two is an active service track? A.
Track two is an active service track.

Q. And the cars on that track even if marked
crippled are in active service! A. Yes, sir, they
would require only light repairs.

Q. There are other tracks are. tracks for repair
tracks, aren’t there? A. Yes, there is a special
track set aside for heavy repairs.

Q. That track, Hart had nothing to do with
that track?. A. No.

Redirect examination by Mr. Finnerty.

Q. When you speak of running repairs you
don’t mean that any of these cars may have been
undergoing repairs as a part of a train which
was then in use, do you? A. No, sir.

Q. In other words, when you speak of running
repairs you speak of running repairs in the sense
that the cars could be run and could be put into
trains, is that what you mean, and the repairs
might have been made to them while on that track
and then put into a run? A. They could have
been repaired on that track if they were light
running repairs, as far as I know, I don’t know
much about that end of it.

Q. But as far as you know none of the cars
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on that track were temporarily taken out of the
train for the purpose of making running repairs
and put back into a train that was actually in
operation? A. I couldn’t tell you.

Q. That isn’t what you mean when you say run-
ning repairs? A. I don’t know anything about
that end of it, that isn’t my business.

Q Mr. Smith asked you if running repairs
weren’t that type. A. Running repairs are repairs
can be made without putting the car on the crip-
pled track.

Q. But you don’t mean it is repairing of a car
that is actually in transit somewhere? A. They
have repair cars right in transit, ready to move.

Q. Certainly, a car may be taken out of a
train for the purpose of making a temporary re-
pair to some part of it, for instance, a coupling
or some other part, and put back into the train
again. A. That could be done.

Q. That could be done, but that was not done
in any of the cars upon this track? A. No, not on
this track.

Q. That is what these cars were on this track
for, as far as you know? A. No, that isn’t the
repair track, it is the active track.

Mr. Finnerty: That’s all.

Frank A. McEvoy, a witness on behalf of the
petitioner, sworn.

Direct examination by Mr. Finnerty.

Q. Where do you live? A. 285 Clifton Avenue,
Newark.
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Q. Mr. McEvoy, did you know the decedent,
Stanley Hart? A. No, sir.

Q. You are familiar with railroading! A. Yes,
sir.

Q. Do you know the duties of the car inspec-
tors? A. Slightly.

Q. What jobs have you held with the company?
A. Yard master, brakeman, conductor.

Q. You are a practical railroader? A. Yes,
sir.

Q. You now have the position of what? A. As-
sistant general yard master.

Q. And under you comes the movement of cer-
tain cars? A. Yes, sir.

Q. I mean the movement of the cars? A. Yes,
sir.

Q. You heard the other witnesses testify? A.
Yes, sir.

Q. Have you any record of the movements of
any of these cars? A. No, sir.

Q. Either in, or out? A. In or out.

Q. As far as you know the cars that were upon
that track were used, that is, were taken out by
conductors and put into trains as the conductors
needed those cars? A. Yes,, sir.

Q. As far as you know they might have needed
repairs and might not? A. Yes, sir.

Q. And as far as you know Stanley Hart, the
car inspector, had among his duties the job of
inspecting these cars? A. Yes, sir.

Q. Well, you don’t know about that, do you?
A. If he was a car inspector it was his duty.

Q. If he was a car inspector then his duties
would take in the care and repair of those cars?
A. Yes, sir.
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By Mr. Smith:

Q. When you say these cars do you mean the
cars on this track or the cars in the yard? A.
Any cars he was assigned to inspect.

Q. Well, on track three they had baggage cars,
if his duties were to inspect baggage cars he
would inspect all the cars on that track, wouldn’t
he? A. Yes, sir, if he was assigned to yard D
to inspect it, everything in yard D, irrespective
of whether they were coaches, baggage cars or
what they were.

Q. How many tracks were there in yard D? A.
Five.

Mr. Smith: That’s all.

Mr. Finnerty: And you know that his duties
as inspector might take him in and around
and under any car?

A. Yes, sir.

Mr. Finnerty: That’s all, that’s our case, your
Honor.

Mr. Smith: Now, if the Court please, I move
for a dismissal of the petition on the ground that
it was the duty of the petitioner to affirmatively
prove in the first instance before you that the de-
cedent was not engaged in interstate commerce.
Your Honor will find that in the case of Linx
against the Erie Railroad, 91 New Jersey Law,
where the Court says this (reading citation):
That case was followed by the case of Carberry
v D. L. & W. Railroad, 93 N. J. L., and the
case of Jayson vs. Pennsylvania Railroad. In
this case, therefore, the presumption is that this
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man was engaged in interstate commerce. The
fact is that he must prove before you that he
has a case coming under the Workmen’s Com-
pensation Act and you cannot presume the man
was engaged in intra service. He must prove
that he was. In this case there is no such proof,
the only proof we find in the case is by this
young man, I have forgotten his name, who saw
this man at the time, he said he walked west and
he saw the decedent walking east, that he had on
his shoulder (the walker, not the deceased), a
pipe that hit the cars every once in a while and
he would turn and look and suddenly as he turned
this way, just before he turned he saw the man
walking to him and when he turned to see what
his pipe had struck and then turned back the man
had disappeared. He said there had been a move-
ment of the cars which he did not see. v That that
was instantaneous. There wasn’t any proof that
this man was working at anything, he was walk-
ing down inspecting and his duties required him
to inspect interstate cars. As a matter of fact
the cars he inspected were B. & 0. cars, Philadel-
phia and Reading cars and Central cars, there is
not any proof that he was working in intrastate
service and the rule is that if the man is working
at work which is both interstate and intrastate
then he comes under the interstate rule and not
the intrastate rule, so I say in this case the peti-
tioner has not made out a case before you which
shows that the deceased at the time of his acci-
dent was engaged in intra, service, that is intra-
state service. Under such conditions it would
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be presumed that he was working in interstate
service and the petition should be dismissed.

(Discussion between counsel.)

The Court: I will deny your motion.

Mr. Smith: We will rest the case.

The Court: Do you submit the case?

(Both sides submit.)

The Court: I have carefully listened to the tes-
timony presented in this case and I think there
is no doubt in anyone’s mind that the petitioner
suffered an accident arising out of and in the
course of his employment. The chief question at
issue is whether the petitioner was in the course
of interstate or intrastate commerce and whether
I have jurisdiction in this case. I have heard sev-
era! cases similar to this case and it is my opin-
ion, and I have not yet been shown that I am
wrong, I may be some day, that where the instru-
mentality such as a car used in railroad work, is
out of service as it appears from the testimony
in this case that these cars were out of service,
and available to what service we do not know,
they are intrastate commerce. I recently, not very
recently either, heard a case in Phillipsbrug, the
case of Berry vs. Central Railroad, that was a
case in which the engine had been doing duty
there either way but at the time of the acicdent
the engine was out taking water and I held that
case that it was intrastate commerce. Therefore,
I find in this case that the decedent was in the
course of intrastate commerce and he suffered an
accident arising out of and in the course of his
employment and therefore the petitioner, his
widow, and children, have the right to compensa-
tion in accordance with the Compensation Act
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and I do find and determine that compensation
on the basis of 55 per cent of the wages of the
decedent, which were stipulated, I believe as
$38.64, for three hundred weeks, as to the wife,
the compensation then will continue on the basis
of 50 per cent until the oldest child, Jennie, aged
seven years, October 2nd, 1928, arrives at the age
of sixteen. It will then continue at the rate of
45 per cent of the wages until Sophia, aged 5,
July 18, 1928, arrives at the age of 16. Then it
will continue at 40 per cent until Henry, aged
3, March 23rd, 1928, arrives at the age of six-
teen. Then 35 per cent until John, aged 1, March
6th, 1928, arrives at the age of sixteen. The law,
of course, states that the maximum compensation
rate is $17.00, therefore, if this percentage ap-
pears to be more than $17.00 it will be $17.00

(Discussion as to counsel fee.)

The Court: On the question of counsel fee I
will leave you to the Board and will fix a date
for hearing at this time of November 19th, at 9
Franklin Street, Newark, at 10:15 A. M.

(This matter was subsequently brought before
the Board for hearing on application for counsel
fee and Mr. Finnerty was allowed a counsel fee
of $500.00, one-half to be paid by each side.)
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Certification of Transcript of Testimony.

I hereby certify that the foregoing is a true
and accurate transcript of the testimony taken in
the above entitled matter by me stenographically
at the time, place and date hereinbefore set forth.

Willia m C. O’Brien,
Court Reporter.

I hereby certify that the foregoing is a true and
accurate transcript of testimony in the above en-
titled matter as taken stenographically before me
at the time, place and date hereinbefore set forth.

Charles E. Corbin,
Deputy Compensation Commissioner.
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Reasons.

NEW JERSEY SUPREME COURT

Stell a Hart,
Petitioner and Defendant
in Certiorari,

Q‘l Certiorari to
Hudson Common

The Centr al . Railroad Company Pleas.

of New Jersey, *
Respondent and Prosecutor
in Certiorari.

The prosecutor assigns the following reasons
for the setting aside of the conclusions, order and
judgment of the Court of Common Pleas of Hud-
son County, and the other proceedings in the said
Court, brought up by writ of certiorari in the
above entitled cause;

1. Because the Court of Common Pleas of Hud-
son County found that the petitioner was entitled
to compensation under the terms and provisions
of the act of the Legislature entitled “ An Act pre-
scribing the liability of an employer to make com-
pensation for injuries received by an employee in
the course of employment, establishing an elective
schedule of compensation, and regulating proce-
dure for the determination of liability, and com-
pensation thereunder,’’ approved April 4, 1911,
together with the amendments thereof and the
supplements thereto, commonly known as the New
Jersey Workmen’s Compensation Act.
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2. Because said Court held that the matters
before it were subject to, and governed by, the
provisions of the New Jersey Workmen’s Com-
pensation Act.

3. Because said Court should have found that
the provisions of the New Jersey Workmen’s
Compensation Act did not apply and that the case
was subject to, and exclusively governed by, the
provisions of the Act of Congress of April 2,1908,
commonly known as the Employers’ Liability Act.

4. Because said Court found that petitioner’s
decedent at the time of the accident from which
he sustained his injuries, was engaged in intra-
state commerce.

5. Because said Court should have found that
petitioner’s decedent, at the time of said accident,
was engaged in interstate commerce.

6. Because said Court should have found that
petitioner’s decedent was not entitled to any
compensation under the provisions of the New
Jersey Workmen’s Compensation Act.

7. Because said Court should have held that
petitioner’s sole remedy, if any, was under the
provisions of the Federal Employers’ Liability
Act.

* 8. Because at the time of the accident which
resulted in his injuries petitioner’s decedent was
not engaged in intrastate commerce.

9. Because the petitioner failed to establish

that at the time of the accident resulting in the
injuries to her decedent, said decedent was en-
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gaged in wholly intrastate commerce within the
State of New dJersey.

10. Because the petitioner failed to establish
that at the time of the accident resulting in her
decedent’s death, decedent was engaged in a ser-
vice which was not regulated by the provisions
of the Federal Employers’ Liability Act.

11. Because the Court of Common Pleas of
Hudson County should have found that peti-
tioner’s decedent, at the time of the accident re-
sulting in his injuries, was engaged in interstate
commerce and thalt his sole remedy, if any, was
under and by virtue of the provisions of the Fed-
eral Employers’ Liability Act.

12. Because said Court should have found that
at the time of said accident petitioner’s decedent
was engaged in interstate commerce; that, by
reason thereof, the terms and provisions of the
New Jersey Workmen’s Compensation Act did
not apply and that petitioner was not entitled
to compensation thereunder.

13. Because said Court of Common Pleas af-
firmed the judgment directed entered by the
Workmen’s Compensation Bureau of New Jersey,
allowing petitioner’s petition for compensation
under the provisions of the New Jersey Work-
men’s Compensation Act.

14. Because said Court should have held that
petitioner failed to affirmatively prove that her
decedent was engaged in work not governed by
the provisions of the Federal Employers’ Lia-
bility Act. '
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15. Because the conclusions, finding and de-
termination of facts by said Court of Common
Pleas of Hudson County and the entry of judg-
ment thereon are in divers other respects unjust,
illegal, erroneous and contrary to law.

Wm. A. Babkalow,
Attorney for Prosecutor.
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Stella Hart,
Petitioner-Appellee,

USe

The Central Railroad Com-
pany oe New dJersey,
Respondent-Appellant.

BRIEF OF PETITIONER-APPELLEE.
Statement.

Petitioner-appellee, Stella Hart, was awarded
compensation by the Workmen’s Compensation
Bureau of the State of New Jersey for the death
of her husband, Stanley Hart, a car inspector
employed by the Central Railroad Company of
New Jersey. The railroad company appealed the
award to the Hudson County Court of Common
Pleas, which Court by its judgment, duly entered,
affirmed the award of the Workmen’s Compensa-
tion Bureau. Thereupon the appellant procured
a writ of certiorari from the Supreme Court di-
rected to the Hudson County Court of Common
Pleas to review the judgment of that Court in
affirming the award. The Supreme Court affirmed
the judgment of the Hudson County Court of
Common Pleas, from which judgment the appel-
lant now appeals to this Court.

Facts.

The Central Railroad Company of New Jersey
is a company doing railroad business (Case, p.
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17, line 35). It operated a passenger yard in Jer-
sey City, New Jersey (Case, p. 18, line 28). De-
cedent, Stanley Hart, was in the employ of appel-
lant as car inspector (Case, p. 18, line 18). He
had been employed by appellant for six years
(Case, p. 38, line 22). He went to work about
8:00 A. M. (Case, p. 102, line 9). He knocked off
for lunch around noontime (Case, p. 62, line 26).
On December 13, 1927, decedent was last seen
alive a short time before lunch time (Case, p. 62,
line 25), by Joseph Coughlin, a fellow worker
(Case, p. 48, line 21). Coughlin saw him about
a minute before he was killed (Case, p. 48, line 23).
Coughlin was walking between tracks two and
three in Yard D (Case, p. 51, line 30). Stanley
Hart was walking toward Coughlin (Case, p. 50,
line 10). Coughlin looked back over his shoulder
once in a while as he walked toward Hart (Case,
p. 76, line 38). While looking back on one of these
occasions, Mr. Hart disappeared from Coughlin’s
view (Case, p. 77, line 1). There was a space of
four or five feet between two cars on track two
(Case, p. 77, line 10). This space was between two
baggage cars of the Central Railroad Company
(Case, p. 53, line 28). Coughlin last saw Stanley
Hart near this space between these cars (Case, p.
53, line 40). Coughlin saw Hart walking along
the side of the space (Case, p. 63, line 28). The
cars on track two moved while Coughlin looked
over his shoulder (Case, p. 53, line 36). When
Coughlin arrived at the space between these two
cars, there was no space when he got there (Case,
p. 64, line 12). The reason that there was no
space between these cars was that there had been
a car movement and the cars had already coupled
(Case, p. 64, line 25). After the cars moved,
Coughlin found the body of Stanley Hart about
seven feet west of the space (Case, p. 55, line 38).
Coughlin found Hart’s body on track two (Case,
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p. 51, line 35). He found the body about seven
feet west of the four foot opening between the
two baggage cars (Case, p. 56, line 1), between
the rails of track two (Case, p. 51, line 13).
Coughlin was the first one to reach Hart’s body
(Case, p. 51, line 15). Coughlin dragged the body
from underneath the car (Case, p. 51, line 23).
All of the cars upon track two were baggage cars
(Case, p. 72, line 35). These baggage cars be-
longed to three railroads, the Baltimore & Ohio
Railroad, Reading Company, and Central Rail-
road Company of New Jersey (Case, p. 73, line 3).
Hart in his duties as car inspector had to look
to all of the working parts of the cars (Case,
p. 96, line 40). It was in line with his duties to
work between cars while making an inspection
(Case, p. 97, line 35; also p. 98, line 17). Hart
had the usual tools of a car inspector in his hands
at the time that Coughlin last saw him (Case, p.
49, line 37; also p. 50, line 1). Chester Marketta,
a switchman (Case, p. 88, line 28), took the records
of the cars on track two on the morning of Decem-
ber 13, 1927 (Case, p. 83, line 8). It was his duty
to make out a route report every morning (Case,
p. 83, line 33). The route report of cars on track
two on the morning of December 13, 1927, was
offered in evidence by the petitioner-appellee
(Case, p. 85, line 18). This report showed that
there were seventeen cars on track two that morn-
ing (Case, p. 83, line 12). There were twelve
B. & 0. cars, four Central Railroad Company of
New Jersey cars and one P. & R. car (Case, p.
83, lines 22 to 31). This report introduced in
evidence showed that one of the cars listed on
said report had an “X” mark placed after it on
said report (Case, p. 85, line 26). ,This “X”
mark on said report designated that said car was
a crippled car (Case, p. 85, line 27). Marketta
testified that he so designated a car in his route
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report because the word “ crippled” was written
on the car. These 17 cars on track two at the time
were not in an actual train (Case, p. 94, line 22).
If Stanley Hart, while inspecting the cars upon
said track two, found that they were in need of
repair, he could mark them crippled while they
were on said track two (Case, p. 96, line 27). It
was Stanley Hart’s duty to inspect the cars such
as the cars upon track two (Case, p. 96, line 32).
All of the cars upon track two were available for
service (Case, p. 91, line 1) except the car No.
346 which was crippled (Case, p. 90, line 38).
When a train is to be made up, the conductor
takes his instructions or orders to make up the
train from the yardmaster (Case, p. 110, line 11).
Unless the conductor receives orders to make up
a special train, he, the conductor, selects and picks
out the cars that he wants to be put into that train
(Case, p. 110, line 28). There was no record
that there was any special order given to a con-
ductor to make up any special train from any of
the ears on track two on December 13,1927 (Case,
p. I11, line 10). The cars were pulled out by the
conductors as the conductors desired them (Case,
p. 111, line 25). At the time that Stanley Hart
met with his fatal injuries, none of the cars on
track two were actually in service in any train
(Case, p. 100, line 37). There was evidence that
a B. & O. train No. 513 was to be made up not
later than 1:30 P. M. (Case, p. 112, line 20). This
train consisted of about twenty-two cars (Case,
p. 114, line 8). The conductor making up this
train selects any twenty baggage cars if they are
needed (Case, p. 115, line 8). If they happened
to be on track two, he took them off track two
(Case, p. 115, line 12). If they happened to be
on another track, he took them off another track
(Case, p. 115, line 14). If any of the cars the
conductor needed were on track four, he selected
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the cars from track four (Case, p. 115, line 27).
None of the cars on track two at the time Stanley
Hart sustained his fatal injuries were in an actual
train (Case, p. 94, line 22).

Comment.

The record, contrary to the allegations as set
out by the appellant in its statement of facts,
fails to disclose any facts as to the character of
commerce in which either the Central Railroad
Company of New .Jersey, the appellant, or the
Baltimore & Ohio Railroad Company or the Phila-
delphia and Reading Company engages, nor is
there any proof in this case that the latter two
companies were engaged in interstate transporta-
tion in New Jersey, nor is there any evidence that
any of the cars in the yard had been previously
engaged in an interstate service. No testimony
was produced upon these points by the appellant,
and the statement in its brief concerning the char-
acter of their commerce cannot therefore be con-
sidered as having been proven as facts.

The record discloses that the cars on track two
were not in service at the time of the accident. It
is true that the cars could be called into service at
any time, but there is no proof that any of the
cars were specifically assigned or made ready for
departure to any particular destination or were
engaged in active service in interstate commerce.

Both the Workmen’s Compensation Commis-
sioner and the Judge of the Court of Common
Pleas made findings of fact with regard to the
cars in the yard based upon the record. The
Deputy Commissioner determined from the facts
that

““the cars on this track were not in use at the
time; they were placed there for two pur-
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poses, first, to be inspected and repaired by
decedent, if repairs were necessary, and sec-
ondly, to await being put into service as a
conductor making up a train would require
certain kinds of baggage cars for his train”
(Case, p. 23, lines 30-36).

The Court of Common Pleas found as follows:

““I find as a fact that these cars upon track
No. 2 were not specifically being made ready
for departure to any particular destination”
(Case, p. 30, line 33).

Appellant, however, contends that both the
Commissioner and the Court of Common Pleas
found that the cars were “ withdrawn from ser-
vice” . There was no such finding and the judg-
ment was not based upon any such determination.
The appellant cannot, therefore, successfully
argue that the judgment in this case was predi-
cated upon an erroneous determination of fact.

Even though we should agree with the appel-
lant that the cars on track two were not “ with-
drawn from service”, we respectfully disagree
with its deduction that the cars must therefore re-
main in active service in interstate commerce. As
we shall point out in our brief, where there has
been no proof or findings as to the kind of com-
merce the cars were engaged in prior to their
being stored upon the tracks in question, the mere
fact that the cars were not withdrawn from ser-
vice does not ipso facto make them instrumentali-
ties of interstate commerce.

We will respectfully urge in this brief:

(1) The evidence discloses that the cars in
the yard were not at the time of the accident
engaged in interstate commerce.

(2) Petitioner-appellee did show affirma-
tively that her decedent was not engaged in
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work regulated by the Federal Employer’s
Liability Act, and that he was engaged in
intrastate work, and therefore her recovery is
controlled by the Workmen’s Compensation
Act.

POINT 1.

The evidence discloses that the cars in the yard
were not at the time of the accident engaged in
Interstate commerce.

The law 1s well settled in onr state that where
a car, although it has lately been used in inter-
state commerce, is not at the time of an accident
actually engaged in interstate commerce, an em-
ployee working thereon is not said to be engaged
In interstate commerce but rather in intrastate
commerce.

Herzog v. Hines, 95 N. J. L. 98;

Pricev. Central Railroad of N. J., 99 N. J.
L. 425;

Jayson v. Penn. R. R. Co., 101 N. J. L.
159;

Bissett v. Lehigh Valley Railroad Co., 102
N. J. L. 283;

Minneapolis & St. Louis R. R. Co. v. Win-
ters, 242 U. S. 353;

Berry v. Central Railroad Co. of N. J., 5
Misc. 793;

Lawrie v. Atlantic City R. R. Co., 3 N. J.
Misc. 267.

The appellant concedes the accuracy of this
statement of law, but argues that where a car is
used exclusively in interstate commerce, it always
retains its interstate character whether or not it
is actually in use at the moment of the accident.
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But irrespective of the soundness of that proposi-
tion of law, there is nothing in this case to prove
that the cars in the yard where decedent met his
death were at any time engaged in interstate com-
merce. There is nothing in the record, either by
way of testimony or by way of exhibits introduced
in evidence, which supports such a contention.

At the hearing before the Commissioner, the
petitioner alone put in her case. Appellant of-
fered no proof whatsoever. The petitioner proved
that the cars on track two were not in any trains;
were not in use at the time; and were simply on
said tracks awaiting inspection and repairs, if re-
pairs were necessary, and awaiting to be called
into use and service as the conductors making up
the trains required certain cars for their trains.
There was evidence that none of the cars on said
track were specifically assigned or allocated to any
particular train.

Witness Burnes testified that he was the chief
clerk of the passenger trainmaster; that his office
orders cars out along the lines to different points;
that they refer to reports showing the number of
cars on the tracks and if certain cars were needed,
he would direct the yardmaster to have the num-
ber of empties required sent to particular points
(Case, p. 90, line 12). The testimony throughout
shows that the trainmaster gives his orders to the
yardmaster who, in turn, gives orders to the con-
ductors to make up their trains, and the conduc-
tors select any cars they desire for the making up
of their trains (Case, p. 110). If, however, the
yardmaster receives instructions for a special
train, then the yardmaster will designate what
cars he wants put into those trains, namely,
whether they are parlor cars, private cars or bag-
gage cars (Case, p. 110). There was no testimony
in the case that any special train was required to
be made up of any of the cars on track two on the
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date decedent met his death, to wit, December 13,
1927.

Witness Burnes further testified as follows
(Case, p. 90, line 16):

“ Q. Then the trainmaster would make the
selection of the different cars he desires? A.
Well, he might tell him (the yardmaster)
whether it was to be a sixty or a seventy foot
car, then he (the yardmaster) would make the
selection. ’9

This testimony conclusively proves that the cars
on track two may be called into use through order
of the trainmaster who transmits the order to the
yardmaster who, in turn, gives the orders to the
conducter to make up a train and the conductor
could select any cars he desired from track two or
any other track unless in case of a special train.
It is therefore apparent from this testimony that
the cars on track two in the yard of the appellant
were at no time specifically assigned or designated
to any particular train and therefore were not
engaged In any interstate movement or commerce
at the time of the accident; they were available
to be called into service but only in the manner
above described, and until the cars were actually
called into service and made up as part of the
Interstate movement, such cars cannot be said to
possess the character of interstate commerce.
#The appellant raises the point that there is tes-
timony in the case that a Baltimore & Ohio train
was to be made up the day of the accident and that
the cars on track two at the time of the accident
may have been designated for that train and there-
fore acquired their character as interstate com-
merce cars. But the testimony on that point fails
to prove any such contention.

Charles F. McCann, general passenger yard-
master, testified concerning the making up of train
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No. 513, which was a Baltimore & Ohio train, and
states that he selects any twenty baggage cars, if
twenty are needed, irrespective of where they hap-
pen to be. His testimony is as follows (Case, p.
115):

“ Q. He (referring to the conductor making
up train 513, which it is admitted is a B. & 0.
train), selects twenty baggage cars if twenty
are needed? A. Yes, sir.

Q. He selects any twenty? A. Twenty
B. & 0.

Q. If they happen to be on track two, he
will take them off track two? A. Yes.

Q. If there happens to be any cars on an-
other track, he will take them off another
track? A. Yes.”

So also, John Enright, the yardmaster, testi-
fied as follows (Case, p. 117):

[13

Q. Those cars (referring to the cars on
track 2) weren’'t assigned to any particular
run at that time, were they? A. No, sir, they
were the cars available for need.”

The testimony of these witnesses demonstrates
that no cars on track two were specifically as-.
signed to this train. The conductor making up
train No. 513 could take cars from track two or
from any other tracks and in the absence of any
proof that the yardmaster did take any cars from
track two for use in train No. 513, that fact can-
not be assumed. The appellant had its oppor-
tunity to prove any such fact, if it really did exist,
but did not do so. It cannot, therefore, be as-
sumed as a fact that any of the cars on track two
were definitely assigned to the making up of train
No. 513.

Only one conclusion can be drawn from the tes-
timony and that conclusion is similar to the find-
ings of fact both of the Deputy Commissioner and
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the Judge of the Court of Common Pleas, namely,
that the cars on track two were not in use at the
time of the accident; were not part of any train;
were not at the time engaged in any commerce;
were not specifically made ready for departure to
any particular destination, nor were they engaged
in interstate commerce. But the facts do disclose
that the cars were standing on the track await-
ing inspection and repairs, if repairs were neces-
sary, and awaiting selection by conductors for the
making up of trains.

The Supreme Court affirmed the conclusions of
the Deputy Commissioner and the Judge of the
Court of Common Pleas, and conclusively answers
the erroneous position appellant endeavors to sus-
tain, namely, that the baggage cars in the yard
were permanently devoted to interstate service.
The Supreme Court (Case, pp. 4 and 5) holds:

“It is urged by the railroad that in this
instance the major part of these cars belonged
to the Baltimore & Ohio Railroad and the
Reading Railroad Companies, corporations of
other states, and therefore were permanently
devoted to interstate service. This result by
no means follows. Foreign corporations, in-
cluding railroads, do business in this state and
when such business is not actually interstate,
it must of necessity be of a state character
and its employees come within the workmen’s
compensation law. Incidentally it may be
stated that it does not appear by any evidence
in the case that the two railroads were even
engaged in interstate commerce though per-
haps we can assume this to be true. It does
not appear that they were not engaged in in-
trastate commerce. Indeed common knowl-
edge is that they do both. Whether the cars
in question or any of them should be called
into one or the other of these services, was
purely optional with the railroad employees.
None had been so designated.
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In addition it must be recognized that the
present action is not against either of these
foreign companies, but against the Central
Railroad Company, a corporation of this
state, by whom deceased was employed, and
the cars in question were on its tracks. If the
petitioner has shown, as we think she has, that
the cars on these tracks were not in interstate
operation, her rights under the compensation
laws accrued and she was entitled to recover
thereunder. ”’

The rule of law which the appellant invokes in
Point IT of its brief that where an instrumentality
1s used exclusively in interstate commerce it al-
ways retains its interstate character, whether or
not it is actually in use at the moment, is sound
law. We recognize this rule, but respectfully al-
lege that there is no evidence in this case that the
cars on track two or any one of them were instru-
mentalities used exclusively and permanently in
interstate commerce. Interstate commerce is not
to be presumed; it must be proven. A statement
by counsel for the appellant in its brief that the
Baltimore & Ohio Railroad and the Reading Rail-
road operate interstate trains over a portion of
the roadbed of the Central Railroad Company is
not evidence in the case. The record is barren
of any such proof. There is no testimony to sub-
stantiate the appellant’s contention that these cars
standing in the terminal in Jersey City were in-
strumentalities used exclusively and permanently
in interstate commerce or that they retained their
character while lying idle in the yard of the Cen-
tral Railroad Company.

The case cited by appellant of Johnson v. South-
ern Pacific Co., 196 U. S. 1, is clearly distinguish-
able from the facts in the case sub judice. The
dining car in that case was admittedly a dining
car which had just been dropped off from an in-
terstate train; in our case there is no evidence as
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to what commerce the cars on track two were
last used in. Again, in the Johnson case the din-
ing car was dropped off from an eastbound inter-
state train because the train was late and the
diner was to await the approach of the westbound
interstate train and be picked up by that west-
bound train. It was while the diner was being
turned around so that it could be coupled up to
the westbound train that the plaintiff in that case
was injured. But the diner was actually allocated
to a particular interstate train and was actually
engaged in interstate commerce at the time of the
accident, although it was not actually coupled to
the westbound interstate train.

That situation differs materially from the facts
in the case sub judice in that no car on track two
was actually waiting to be coupled to or put into
any particular interstate train; in that no car
on track two was actually allocated to any par-
ticular interstate train; and in that no car on track
two was actually in use at the time. The Johnson
case, therefore, has no relevancy to the facts at
issue in this case.

Counsel for appellant also quotes Roberts’
“ Federal Liability of Carriers” and that author’s
discussion of the case of Minneapolis & St. L. R.
Co. v. Winters, 242 U. S. 353, 61 Law Ed. 358.

Our Chief Justice in the case of Herzog v.
Hines, 95 Law 98, at page 100, discusses the same
case. Let us quote from the Chief Justice’s opin-
ion:

“In Minneapolis, &ec. Railroad Co. w.
Winters, 242 U. S. 353, the injury occurred
while the plaintiff was repairing a locomo-
tive engine. The engine had been used in
interstate commerce before the accident hap-
pened, and was so used afterward. There
was nothing, however, to show that it was
permanently devoted to such commerce. It
was held that the facts did not present a case
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within the federal act, the court saying: ‘It
1s like the matter of repairs upon a road
permanently devoted to commerce among the
states. An engine, as such, is not perma-
nently devoted to any kind of traffic, and it
does not appear that this engine was destined
especially to anything more definite than such
business as it might be needed for. It was
not interrupted in an interstate haul to be
repaired and go on. It simply had finished
some interstate business and had not yet be-
gun upon any other. Its next work, so far
as appears, might be interstate or confined to
Towa, as it should happen. At the moment it
was not engaged in either. Its character as
an instrument of commerce depended on its
employment at the time, not upon remote
probabilities or upon accidental later events . I

As the Chief Justice states in the Herzog case
“ there was nothing to show that it (the locomo-
tive) was permanently devoted to interstate com-
merce”, so also we say that there was nothing in
this case to show that the cars on track two, or
any one of them, were permanently devoted to
interstate commerce. And we go a step further
and respectfully allege that there is absolutely
nothing in this case to show what the cars upon
track two were engaged in before the accident and
what they were to be engaged in after the acci-
dent. It cannot be presumed in the absence of
any such proof that the cars on track two, or any
one of them, were devoted exclusively and per-
manently to interstate commerce. But the con-
trary must be determined as a fact in this case,
for the evidence discloses that the cars in the yard
were not at the time of the accident engaged in
interstate commerce.

Itis argued by the appellant that the Iicrippled ’9
car may have been a car temporarily withdrawn
for running repairs, and that therefore such a car
is not taken out of active service. But here again
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the appellant overlooks the fact that there is
nothing in this record to prove that only running
repairs were to be made to that car. We respect-
fully repeat with regard to this proof that the
appellant had an opportunity to present any proof
it may have had to show the character or nature
of the repairs which were to be made, but it
failed to avail itself of any such opportunity.
But we also respectfully contend in this connec-
tion that even though it did appear that a car
marked “ crippled” was only temporarily out of
service, it would not aid the appellant, because
the appellant failed to prove the character of the
service of these cars before they came into the
yard, and having failed to prove that they were
instrumentalities devoted exclusively to interstate
commerce, it cannot now be claimed that simply
because they were withdrawn for temporary re-
pairs, the baggage cars were still instrumentali-
ties devoted in this case to interstate commerce.
From the facts in this case, therefore, it cannot
be contended that the decedent was engaged in a
service regulated by the federal statute. The
contrary has been established, to wit, that the de-
cedent was employed in the yard where there were
cars which had not been allocated to any partic-
ular service; they were not part of any trains
nor assigned to any movement or particular ser-
vice. We can best quote from the opinion of the
Supreme Court which held as follows (Case p 4
lines 22-33): ®

“In the present case these cars were not in
any actual service, nor were they in contem-
plation of actual service; none of them had
been segregated for a service in either; none
of them had been assigned to a train in con-
templation of movement, though liable thereto,
nor left off of a train, intending to complete
later a journey already begun. We do not
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understand that mere liability of a car at rest
to be called into either service is therefore
impliedly in interstate commerce and if not
it necessarily has only an intrastate relation
to the workmen.”

POINT II.

Petitioner-Appellee did show affirmatively
that her decedent was not engaged in work regu-
lated by the Federal Employer’s Liability Act,
and that he was engaged in intrastate work, and
therefore her recovery is controlled by the Work-
men’s Compensation Act.

There is no question but that the petitioner in
seeking compensation under the New Jersey
Workmen’s Compensation Act must in the first
instance prove her right to recover under said act.
That is to say, she must affirmatively prove that
the plaintiff’s decedent was engaged in service
which was not regulated by federal statute. We
respectfully submit that the petitioner has fully
sustained that burden. The decedent was em-
ployed by the appellant in the capacity of a car
inspector. During working hours he was last seen
walking in yard D where he was employed. He
had the usual tools of a car inspector in his hands.
He was seen a few seconds before his death walk-
ing between two tracks in yard D upon which there
were cars. One of these cars was marked “ crip-
pled” in white chalk. It was in the vicinity of this
crippled car that he was last seen alive. There
was a space between this crippled car and an-
other car. His fellow workman, Joseph F. Cough-
lin, happened to turn his head for about three sec-
onds and when he looked again, decedent had dis-
appeared. There was a car movement just at that
time. Coughlin ran and found decedent’s body
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about seven feet west of this opening or space be-
tween the car. It was testified to by numerous
witnesses that the duties of a car inspector were
to inspect all working parts of cars and these du-
ties took decedent to all sides of the cars, between
cars and even under cars. She did not actually
prove how he was killed, but that is not essential
in proceedings of this nature.

Numerous decisions in our state follow the rule
that where there is only proof of death and of the
dangerous environment of the deceased, which fur-
nishes presumptive or substantial testimony of the
manner of death by a legal process of rational de-
duction based upon human experience from which
reasonable inference of the statutory requirement
is deductible, then the death arose out of and in
the course of the employment. A conclusion by
the Trial Court based upon such rational infer-
ence is tantamount to such legal proof of facts.

Manziano v. Public Service Gas Co., 92
N. J. L. 322.

The Supreme Court in that case, at page 324,
states the following humane rule of law:

“ The argument obviously is, and the brief
so declares, that ‘the evidence must give a
substantial support to the finding’. If by this
be meant that there must be direct viva voce
testimony, tending to show the manner in
which the deceased met his death, and that a
rational inference cannot be drawn from
proved facts and circumstances, the conten-
tion runs counter to the general rules of evi-
dence, and to the doctrine established by the
adjudged cases in this jurisdiction. Circum-
stantial or presumptive evidence has always
presented a basis for deductive reasoning in
philosophy, and in every walk of life, as well
as in the determination of legal questions,
both civil and criminal.”
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The Commissioner, the Judge of the Court
of Common Pleas and the Supreme Court did, and
this Court can readily draw their inference from
the facts in this case that Stanley Hart, the dece-
dent, met his death in an accident arising out of
and in the course of his employment, and if the
Court determines that the cars upon track two
were not instrumentalities permanently and ex-
clusively devoted to interstate commerce, then the
accident did not arise out of and in the course of
employment in interstate commerce. But the con-
trary, therefore, is true that the accident arose out
of work in intrastate commerce and the widow by
her proof has sustained her right to recover un-
der the Workmen’s Compensation Act.

Appellant denies that petitioner has proved the
intrastate character of decedent’s employment and
cites the case of Lincks v. Erie Railroad Company,
91 N. J. L. 166, as being on all fours with the case
at bar. We respectfully submit, however, that al-
though the facts in that case are entirely distin-
guishable from those in the present case, the law
as enunciated in the Lincks case is especially ap-
plicable to the case at bar. In the Lincks case the
Court found that there was nothing in the record
to show whether the engine upon which decedent
had completed his work or the engine to which he
was going was engaged in interstate or intrastate
commerce. The Chief Justice at pages 168 and
169 lays down the following test in a determina-
tion as to whether a petitioner is entitled to re-
cover :

“The test is whether the particular work
upon which the employee was engaged at the
very time of the accident was a part of the
interstate commerce in which the carrier was
engaged. The fundamental question to be
now decided, therefore, is whether the engine
upon which the decedent had just finished his
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work, or that upon which he was about to
commence his work, was, either of them, in-
tended to be presently used in interstate or
In Intrastate commerce. If in the former, the
carrier’s liability is to be determined solely
under the federal statute;if in the latter, then
the state statute applies. As we have already
pointed out, there is absolutely no testimony
whatever upon this vital point. This being
so, neither the judgment of the Common Pleas
nor that of the Supreme Court has any foun-
dation of fact upon which to rest. The bur-
den was upon the petitioner in the court of
first instance to prove a case within the state
statute—that is, to show, affirmatively, that
the plaintiff’s decedent was engaged in a ser-
vice which was not regulated by the federal
statute, for that fact is not to be presumed in
the absence of proof.”

The burden which petitioner has is to show
affirmatively that plaintiff’s decedent was engaged
in a service which was not regulated by the fed-
eral statute. This burden petitioner has sus-
tained. She has proved that none of the cars on
track two were engaged in interstate commerce at
the time of the accident. She has proved that
they had not been assigned to any interstate 'duty
nor allocated to any interstate movement. She
proved that the cars were in a yard where de-
cedent made his inspections in order to determine
which cars needed repairs. One of the cars upon
track two was marked “ crippled”, indicating that
it was out of service until repaired. These facts,
therefore, establish a prima facie case for the peti-
tioner that her decedent was working upon cars
which did not possess any interstate character.
Such evidence also affirmatively proves that the
decedent was not engaged in a service regulated
fiy the federal statute and such evidence when
offered excludes the application of the Federal
Act. Appellant could have overcome this affirma-
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tive proof if it could have proved that the cars
on track two or in any part of yard D were instru-
mentalities permanently and exclusively devoted
to interstate commerce. This, however, they
failed to do. Decedent must, therefore, be held to
have been employed in intrastate commerce and
his employment controlled by the provisions of the
New Jersey Workmen’s Compensation Act.

We respectfully submit that the judgment of
the Supreme Court affirming the judgment of the
Hudson County Court of Common Pleas, which in
turn affirmed the award made by the Workmen’s
Compensation Bureau, should be affirmed.

Respectfully submitted,

Charles Hershensteik and
E. Burke Finne rty ,
Of Counsel.
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Statement

This is an appeal from the judgment of the New
Jersey Supreme Court affirming the judgment of
the Hudson County Court of Common Pleas
which, in turn, affirmed an award made by the
Workmen’s Compensation Bureau to the peti-
tioner-appellee, Stella Hart, against the respond-
ent-appellant herein, The Central Railroad Com-
pany of New Jersey.

Facts

The Central Railroad Company of New Jersey
is a common carrier by railroad. It operates fer-
ries from New York (at Liberty Street and 23rd
Street) to Communipaw, at Jersey City, and from
Communipaw, at Jersey City, the railroad runs
to Easton, Pennsylvania, and other points outside
of the State of New dJersey.

The Baltimore & Ohio Railroad Company is a
common carrier by railroad, and is engaged in
commerce between the States of New York, New
Jersey and Pennsylvania.



The Reading Railroad Company, (sometimes
called the Philadelphia & Reading Railroad Com-
pany), is a common carrier by railroad, and oper-
ates railroad trains for the transportation of pas-
sengers and freight between New York, New Jer-
sey and Pennsylvania.

Both the Baltimore & Ohio Railroad Company
and the Reading Railroad Company operate
interstate trains over a portion of the! road bed of
the Central Railroad, especially running into and
out of the terminal at Communipaw, Jersey City,
from which point passengers, freight and bag-
gage destined for New York are transported to
New York by ferry or lighters.

Passengers, freight and baggage from New
York, destined to points on said Baltimore & Ohio
Railroad and Reading Railroad and said .defend-
ant, Central Railroad, are taken by ferry or light-
erage from New York to the terminal of defend-
ant, Central Railroad, at Communipaw, dJersey
City.

Baggage cars of the Baltimore & Ohio Railroad
and of the Reading Railroad arriving in trains of
said Companies at Communipaw, Jersey City,
from other States, remain in the yard hereinafter
mentioned as Yard D until they are placed in
interstate trains of those Companies which depart
from the terminal at Communipaw bound west
(pp. 73, 74).

There was no proof adduced that they or any
of them were ever used in intrastate transpor-
tation.

The decedent in these proceedings was in the
employ of the Central Railroad Company of New
Jersey. His position was that of a “ car inspec-
tor.” His duties were particularly confined to
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baggage cars (pp. 73, 99). It was his custom to
report at the office of the Central Railroad Com-
pany in the morning and then go out in the yard
“on his own” (p. 99).

On the day of the accident involved herein, to
wit, December 13th, 1927, decedent was last seen
walking between tracks Nos. 2 and 3 at the ter-
minal of defendant at Communipaw, Jersey City.
Yard D consists of several tracks running at each
end into what is known as a lead track. These
tracks are adjacent to what is known as the bag-
gage platform of the Company at Yard D. On
the tracks of Yard D were a large number of bag-
gage cars, and on track 2 there were 17 cars, all
of them cars of the Baltimore & Ohio Railroad
Company and the Reading Railroad Company,
except two cars which belonged to The Central
Railroad Company of New Jersey (p. 87).

All cars in Yard D were known as cars in ac-
tive service; that is, they were cars which at any
moment might be picked up and placed in a
train for interstate traffic.

On the day of this accident decedent was ob-
served walking between tracks Nos. 2 and 3 carry-
ing certain tools. The witness who saw him, one
Coughlin, was walking toward decedent carrying
a long pipe on his shoulder (pp. 40, 49, 50, 76).
There were strings of cars on both tracks Nos. 2
and 3, and the space between such strings of cars
was narrow (p. 52). When the witness Coughlin
first saw the decedent they were, approximately
three car lengths apart (p. 50). As the two men
approached each other and were approximately a
car length and a half, not over 75 feet, a part (pp.
64, 66), the pipe on the shoulder of the witness

New Jersey State
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Coughlin struck a car behind him and he turned
his head to see what had happened (pp. 70, 76).
While his head was turned, he heard the sound of
cars coming together (p. 77), looked hack toward
the place where he had last seen decedent, and
discovered that he was missing (p. 77). He 1m
mediately ran to the point and found decedant
lying under one of the cars. The coming together
of the cars was occasioned by the fact that a crew
were making up a Baltimore & Ohio train which
was being made ready to proceed to Philadelphia
and points beyond (p. 114), which crew were go-
ing to take one or more Baltimore & Ohio baggage
cars from track 2 and place it in the tram they
were then making up (pp. 113, 114).

The foregoing was the only proof adduced at
the trial as to the conduct of decedent at the time
of the accident.

On this testimony the respondent (The Central
Railroad Company of New Jersey) moved to dis-
miss the petition upon the ground that the peti-
tioner had not proven affirmatively that the deced-
ent was engaged in intrastate commerce at the
time of the accident in which he was injured.

The Commissioner denied the motion to dismiss
and made an award to the petitioner.

Comment

The Workmen’s Compensation Commissioner
made his award and based his finding on the
ground that the cars in Yard D were cars with-
drawn from service; that is, they were not at tne
time actually engaged in interstate commerce,
and cites as his authority the following cases:

Herzog vs. Hines, 95 N. J. H. 98.
Price vs. Central Railroad Co. of N. J.,

99 N. J. L. 425.
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Jason vs. Penn. R. R. Co., 101 N. J. L.

159.

Bissett vs. Lehigh Valley Co., 102 N. J.
L. 283.

Minneapolis, etc., R. R. Co. vs. "Winters,
242 U. S. 353.

Berry vs. Central Railroad Co., 5 N. J.
Rep. 454.

McTigue vs. Central Railroad Co., 5 N.
J. Rep. 793.

Lawrie vs. Atlantic City R. R. Co., 3
N. J. Misc. 267.

The Court of Common Pleas affirmed the award
of the Commissioner.

Certiorari was then issued from the Supreme
Court to the Court of Common Pleas, and the
Supreme Court affirmed the judgment of the
Court of Common Pleas.

We submit that the award of the Commissioner
was erroneous, and the judgment of the Court of
Common Pleas likewise erroneous, and the judg-
ment of the Supreme Court also erroneous.

ARGUMENT
POINT I

In order to recover under the State Act,
petitioner was bound to show affirmatively that
her decedent was not engaged in work regulated
by the Federal Employers’ Liability Act.

The decedent at the time of the accident was
employed by a common carrier of passengers and
freight by railroad, admittedly engaged in inter-
state commerce.



The Supreme Court, in its opinion in the in-
stant case, admits the rule of law stated in the
above caption, but states it thus:

“ 1t 1s clear that * * * the burden is on the
petitioner to establish that the accident arose
out of and in the course of his employment
In intrastate commerce and not in interstate
commerce.” See opinion of Supreme Court.

In the case of P. & R. R* R* Co. vs* P°lk> 256
U. S. 332, reversing an award under the Work-
men’s Compensation Act of Pennsylvania, the
United States Supreme Court held:

“It would seem indisputable, therefore, if
there be an assertion of the claim or remedy
growing out of an occurrence in which there
are constituents of interstate commerce, the
burden of explanation and avoidance is on
him who asserts the claim or remedy, not
on the railway company to which it is direct-
ed, and there is nothing in Osborne vs. Cray,
241 U. S. 16, in opposition. Indeed, the Court
was asked in that case to do what the Referee
and the Supreme Court in this case have
done, that is, to assume to know things of
which there is no evidence.

“We cannot accede to the view that there
is a presumption that duties performed on
a train constituted of interstate and intra-
state commerce was performed in the latter
commerce. The presumption, indeed, might
be the other way. It is to be remembered that
it 1s the declaration of the cases that if there
is an element of interstate commerce in a
traffic or employment it determines the rem-
edy of the employe; Second Employers’ Lia-
bility Cases, 223 U. S. 1; New York Central
Railroad Company vs. Winfield, 244 U. S.
147
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In a case on all fours with the case at bar,
Lincks vs. Erie R. R. Co., 91 N. J. L. 166, in which
the facts were as follows:

‘“Deceased was employed by the railroad
company in its yard at Jersey City. His
principal duty was to take care of the cab
lights upon the various engines which came
into the yard and keep them in proper con-
dition for use. Some of these engines were
used in interstate commerce and others in
intrastate commerce. It may be inferred
from the testimony that the decedent was
run down and killed while crossing one of the
yard tracks on his way from an engine, the
lamps of which he had been putting in order,
to another, the lamps of which needed care”
(page 167),

the Court of Errors and Appeals at page 169 said:

“ The burden is upon the petitioner in the
court of first instance, to prove the case with-
in the State Statute—that is, to show affirm-
atively that the plaintiff's decedent was en-
gaged in service which was not regulated by
the Federal Statute, for that fact is not to
be presumed in the absence of proof.”

And again at page 167 of the same case:

“ There is absolutely nothing in the testi-
mony, however, to show whether the engine
upon which he had just completed his work
or the engine to which he was going was en-
gaged in interstate or intrastate commerce.
It is true that the yard was devoted to both
kinds of commerce, but that fact is immate-
rial.”

In much the same language, this case was fol-
lowed in Carberry vs. D. L. & W. R. R. Co., 93
N. J. L. 414, and in Jayson vs. P. R. R., 101 N. J.
L. 159.
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There is nothing whatever in the testimony
in the instant case to show what the decedent
was actually doing at the time of the accident,
other than walking down between two tracks,
having with him at the time his regular car in-
spector’s tools.

There was no proof adduced at the hearing,
that decedent at the time of the accident was en-
gaged in examining, inspecting or repairing any
particular car (p. 74). He may have been simply
on his way down the aisle between tracks 2 and 3
to examine, inspect or repair a car at some distant
point; he may have been going down this aisle for
the purpose of examining a Baltimore & Ohio car
further down the aisle in the direction in which he
was walking; he may have been going down said
aisle for the purpose of examining a Philadelphia
& Reading car further down the aisle; he may
have been simply walking down the aisle to get to
some other part of the yard for some purpose
which is not disclosed. There is no proof as to
just what he was doing except walking along the
aisle.

It is manifest that he could not have been en-
gaged in any particular work because the time
elapsing between the last glimpse witness Cough-
lin had of decedent and the coming together of
the cars was only sufficient time for the witness
to turn his head to the rear and look back again,
and that upon glancing back decedent was los.t to
view. Such would only be a fractional part of a
second; so, as we have stated, it is manifest that
decedent could not have been engaged in any par-
ticular work at the time of the accident. In all
probability, the coming together of the cars, oc-
casioned by the train crew, either startled dece-
dent as he walked along, causing him to come in



9

contact with one of the cars, or he was walking
close enough to the cars as to be struck when
they came together; or, he may have in the frac-
tional part of a second, during which time he
was lost to the view of the witness Coughlin,
stepped between the cars for the purpose of pass-
ing beyond the track to the next aisle.

POINT 1II

Railroad cars regularly used in interstate
commerce are engaged in such commerce while
standing in the yard between trips.

The award of the Commissioner and the judg-
ments of the Court of Common Pleas and of the
Supreme Court are based upon the idea that
“ movable rolling stock that is not in course of
interstate service is not engaged in that service
and the rights of the employes are in such case
remitted to the Workmen’s Compensation Law of
the State.” See opinion of Supreme Court.

We recognize the existence of the rule holding
that where a railroad car, although it has been
used in interstate commerce, is not at the time of
the accident actually engaged in interstate com-
merce, one working thereon may be said not to be
engaged in interstate commerce, but rather, in
intrastate commerce. This is the reasoning of
the cases cited by the Commissioner, supra.

But, we also recognize the further rule, to wit,
that where an instrumentality is used exclusively
in interstate commerce, it always retains its inter-
state commerce character whether actually in use
at the moment or whether not actually in use at
the moment.

In the case of Johnson vs. Southern Pacific Co.,
196 U. S. 1, a dining car used in interstate com- «
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merce had completed its trip and was placed on a
side track, empty, waiting to be picked np and
again placed in service. While the car was stand-
ing idle on the side track an accident happened,
resulting in injury to the plaintiff, a brakeman
employed by the defendant. Suit was instituted
in the Circuit Court of the United States under
the Federal Employers’ Liability Act, and at the
trial of the case, after the plaintiff had rested, the
Judge directed a verdict in favor of the defend-
ant upon the ground that the dining car was not
then engaged in interstate commerce and the
plaintiff was not engaged in interstate commerce,
and his action was affirmed by the Circuit Court
of Appeals.

One of the grounds on which the decision of the
Circuit Court of Appeals was rested was:

““That as the dining car was empty and had
not actually entered upon its trip, it was not
used in moving interstate traffic” (page 21).

The United States Supreme Court, reversing
the Circuit Court of appeals, held that the car
was an instrument of interstate commerce at the
time of the accident, saying:

“ Confessedly, this dining car was under the
control of Congress while in the act of making
its interstate journey, and in our judgment
it was equally so when waiting for the train
to be made up for the next trip” (page 22).

In Roberts’ “ Federal Liability of Carriers”,
Volume 1, pages 844, 847 and 849, Sections 488,
490, 491 and 492, the author devotes considerable
space to a discussion of the case of Minneapolis &
St. L. R. Co. vs. Winters, 242 U. S. 353, 61 Law
Ed. 358, wherein the United States Supreme
Court held that an employe repairing an engine
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when not used in pulling trains, is not within the
purview of the Federal Statute unless the engine
being repaired is exclusively devoted and assigned
to the movement of interstate traffic. (Italics
ours.)

The author discussing the case thoroughly at
page 847, states:

“ Section 490. Differentiating Factors Be-
tween Rulings in Winters and Pederson
Cases. A comparison of the ruling of the na-
tional Supreme Court in the Winters case,
supra, and the doctrine of that Court as an-
nounced in the Pederson case, well illustrates
the demaracation between interstate and
intrastate employment. The distinction made
in holding that Winters was not engaged in
interstate commerce when repairing an engine
which had been pulling interstate trains and
which was afterwards used for the same pur-
pose, and that Pederson, while carrying a
bolt to repair a railroad bridge, was employed
in interstate, seems, at first blush, elusive and
subtle. But there are, nevertheless, sound
differentiating factors between the two cases,
though both are close to the border line of
state and federal jurisdiction. A bridge, com-
posing a part of a line of an interstate rail-
road, is an instrumentality which necessarily
1s permanently devoted and assigned to inter-
state transportation, and, hence, the work of
repairing such a structure constitutes em-
ployment under federal control. However,
the engine while being repaired by Winters,
was not then used in interstate transportation
at the time of the injury so that an employe
in repairing it could also be said to be engaged
in that, commerce. The engine was used in
both, kinds of commerce and not definitely as-
signed or devoted to either, though it so hap-
pened that it pulled an interstate train on its
last, trip and was, thereafter, used in like em-
ployment. Had this engine been definitely
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assigned to pulling interstate trains, Winters
would have been engaged in federal commerce
within the doctrine of the Pederson case.
The engine would have then been used in
interstate commerce as much so as the dining
car in dJohnson vs. Southern Pac. Co.”
(Italics ours.)

The author, at page 849, Section 592, goes on
as follows:

*Repairing cars and engines used eocclu-
sively in interstate commerce. Notwithstand-
ing the limitation placed upon the interstate
status of car and engine repairers in the de-
cision of the national Supreme Court in the
Winters case, employes engaged in the repair
of cars used solely in interstate commerce are
governed by the Federal Act and not by State
laws. Smiegil v. Great Northern R. Co., 160
N. W. 1057, 165 Wis. 57; Kiichenmeister v.
Los Angeles & St, L. R. R. Co. (Utah), 172
Pac. 725. An employe while working in a
round house and repairing an engine used ex-
clusively in hauling interstate passenger
trains between Caliente, Nev., and Milford,
Utah, was engaged in interstate commerce
within the meaning of the Federal Act.”

We submit that the Commissioner and the
Court of Common Pleas mistake the evidence.
The proof was that all tracks in Yard D were
known as active service tracks (p. 99); that all
cars in Yard D were in active service (p. 99).
These cars were placed in Yard D, not in storage,
not to lie idle for any particular length of time,
but to await being picked up by trains being con-
stantly made up in the yard to depart on jour-
neys. The Baltimore & Ohio cars were cars which
had come into the Terminal at Communipaw from
another State, and were in Yard D awaiting the
coming of the yard crew to place them in trains
to be sent again from the Communipaw Terminal



to the State from whence they came. This also
applies to the Philadelphia & Reading cars (pp.
73, 87).

They were not in any sense withdrawn from
service. They were in service.

We refer to the language of the Court in Balti-
more & Ohio Railroad Company vs. Kast, 299
Fed. 419, where the Court, in speaking of the in-
terstate character of an engine which had been
sent to the round house for light running repairs,
said “ the engine had merely completed its usual
interstate traffic and was making its usual lay-
over before beginning its next trip, which it was
then known would be in interstate commerce. Dur-
ing this usual lay-over, the employes were en-
gaged in making the usual running repairs, such
as can be made upon a side track, or in a round
house, and such as are usually made during the
lay-over. The work in question was the legal
equivalent of inspecting, oiling, firing and pre-
paring an engine and getting it ready for an in-
tended trip as in the Zachary case, or the replace-
ment of broken draw bar, so that the car should
assume 1its interstate journey as in the Walsh
case.”

So, in the instant case, the Baltimore & Ohio
and Philadelphia & Reading baggage cars had
completed their immediate interstate journeys
and were making the usual lay-over before begin-
ning their return trips.

In the cases cited by the Commissioner and by
the Supreme Court, the cars upon which the in-
jured men were working were cars which were
undergoing heavy repairs, not light running re-
pairs, but repairs which required them to be taken
out of service. As we hereafter show, the making
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of light running repairs to cars does not take them
out of service.

We submit that the foregoing disposes of the
contention that the decedent was engaged in in-
trastate commerce because the cars on track No.
2 or in Yard D generally were lying idle and had
not already entered upon a trip, or were not mov-
ing interstate traffic.

That the Baltimore & Ohio Railroad and the
Reading Railroad are engaged in interstate com-
merce must be assumed. The fact that they are
so engaged is so widely known, and the fact that
they run into the Central Railroad Terminal at
Communipaw, Jersey City, is likewise so widely
known, that the Courts of New Jersey would take
judicial knowledge thereof. That all railroad
companies running into Jersey City transport
passengers, freight and baggage to New York
City is also so widely known that the Courts would
take judicial knowledge thereof. See 23 C. J. 89.

In fact, the Supreme Court in its opinion says,
“ Incidentally, it may be stated that it does not
appear by any evidence in the case that the two
railroads were even engaged in interstate com-
merce, though perhaps we can assume this to be
true.” (Italics ours.)

The baggage cars of the Baltimore & Ohio Rail-
road Company and the Reading Railroad Com-
pany were cars owned by such companies and pre-
sumably used by them, and them alone, in the
transportation of baggage from the State of
Pennsylvania and elsewhere to Communipaw Ter-
minal, destined for New York, and to be used for
baggage to be transported from New York to the
Central Railroad Terminal at Communipaw, Jer-
sey City, and placed in such cars and thence trans-
ported to the State of Pennsylvania and else-
where.
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There could be no presumption that cars of
these companies were used in intrastate traffic.
There was no proof that either the Baltimore &
Ohio Railroad Company or the Reading Railroad
Company was engaged in intrastate traffic, but
rather, the presumption would be that they were
engaged solely in interstate traffic. Nor could
there be any presumption that any other railroad
company, including the Central Railroad Com-
pany of New dJersey, used the cars of the Balti-
more & Ohio Railroad Company and/or the Read-
ing Railroad Company either in interstate traffic
or intrastate traffic.

As a matter of fact, the testimony shows that
the Baltimore & Ohio Railroad Company oars that
have come into the Terminal on interstate trains
and have gone out again on westward trips, would
actually return to the yard every three days or
so (p. 114). In fact, the Baltimore & Ohio train
which caused the accident in which decedent was
injured would take out 22 of these baggage cars
then in the yard on that day, and, in fact, every
day would take practically the same number from
the Terminal at Communipaw to Philadelphia and
other points. This was train known as Baltimore
& Ohio Train 513 (pp. 112-115).

There was no proof that any of these cars were
ever engaged in intrastate commerce.

The Baltimore & Ohio cars, and the Reading
cars, were instruments devoted exclusively to
interstate commerce.
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POINT III

If the decedent was inspecting or repairing
or working, or on his way to inspect, repair or
work, upon one or more of the Baltimore &
Ohio Company cars or the Reading Company
cars, he was engaged in interstate commerce.

If we are correct, and we submit we are, that
the 6ars of the Baltimore & Ohio Railroad and
the Reading Railroad Company are cars used reg-
ularly and exclusively in interstate commerce,
they are then instrumentalities of interstate com-
merce and anyone performing any duties in rela-
tion thereto is engaged in interstate commerce.

As we have above shown, there is no proof that
these baggage cars of these railroads were ever
used in intrastate commerce, but on the contrary,
the proof is that these cars come into the terminal
yard of the Central Railroad on Communipaw
Avenue, Jersey City, and are taken out again in
trains of the Baltimore & Ohio Railroad Com-
pany and the Reading Railroad Company respec-
tively, each taking its own cars, and that they re-
turn again to the terminal yard above mentioned
in three or four days or thereabouts.

PONT 1V

Central Railroad Company being a common
carrier by railroad between different States, the
provisions of the Federal Employers’ Liability
Act applies to it and its employees engaged in
such commerce.

There was no proof adduced at the trial that
defendant, Central Railroad Company, ever en-
gaged In intrastate trafficc. There was no proof
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adduced at the trial that the baggage cars of the
Central Railroad Company were ever used in in-
trastate traffic. Being an interstate railroad, the
presumption would be to the contrary. (See case
P. & R. Co. vs. Polk, 256 U. S. 332, supra.)

In the absence of such proof, decedent, if work-
ing on a Central Railroad car, was engaged in
interstate commerce.

There was no proof, however, that decedent
was working, or about to work, upon a Central
Railroad car.

The Supreme Court says, “It might be in-
ferred” decedent was working, or about to work,
upon a “ crippled” car of Central Railroad upon
track 2. But contrary inference might with equal
justice be drawn.

The testimony showed that there were on track
2, two cars of the Central Railroad Company, one
of them being a car marked “ Crippled,” referred
to in the next following point. These two cars
were in a line of 17 cars, 15 of which belonged to
the Baltimore & Ohio Railroad and the Reading
Railroad.

The Supreme Court in its opinion, said that in-
asmuch as decedent had with him his inspecting
tools, and that there was this “ Crippled” car
upon Track 2, it might be inferred that he was
about to repair such crippled car or on his way so
to do. If there were no other inferences of equal
weight to be drawn, this might be so. But the
proof is that decedent inspected all cars in Yard
D, the vast majority of which were Baltimore &
Ohio cars and Reading cars, and it might just as
well be inferred that he was inspecting or about
to inspect a Baltimore & Ohio car or a Reading
car, as that he was inspecting, repairing or about
to inspect and repair a Central Railroad car; it
might also be just as well inferred that he was on
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his way to some other part of Yard D to inspect
other cars.

It seems to us, therefore, that where more than
one inference may he fairly drawn from facts pre-
sented, one or more of which inferences would
relieve the company, while one of which inferences
might place responsibility upon the company, the
petitioner is bound to go forward with the proof
and make the inference which places responsibil-
ity upon the company of greater weight and prob-
ability than the other, or others, which might
with equal correctness be drawn. In this respect,
we are reminded of the case of Houston vs. Trap-
hagen, in 47 N. J. L. page 23, where the court
held,

“When it is claimed that the fall produced
or excited disease, it should appear, in or-
der to recover damages for the results of the
disease, not only that the fall was a possible
cause of the disease, but other causes should
be so excluded and the circumstances should
be such as to leave a reasonable inference
that the fall was the actual cause.”’

And see also the case of Stumpf vs. D. L. & W.
R. R. Co., in 76 N. J. L. page 153, where the Court
held,

“Where, in an action to recover damages
for injuries alleged to have been caused by
defendant’s negligence, it appears that the
injuries were occasioned by one of two
causes, for one of which the defendant is re-
sponsible, but not for the other, plaintiff must
fail if the evidence does not show that the in-
jury was the result of the former cause; if,
under the testimony, it is just as probable
that it was caused by the one as the other,
he cannot recover.”



19

Surely, in the instant case, it is just as probable
that decedent was inspecting or about to inspect
a Baltimore & Ohio or a Reading car or cars as
that he was about to inspect or repair a Central
Railroad car, or the car marked “ Crippled,” here-
inbefore mentioned. His duty required him to in-
spect the Baltimore & Ohio cars and the Reading
cars as well as the Central Railroad cars, includ-
ing the “ Crippled” car (pp. 73, 74).

POINT V

The fact that the car marked “crippled” was
on track 2, does not take it out of active service.

The proof in the case by all of the witnesses is
that all cars in Yard D are in active service. In
fact, the train which was being made up at the
time, to wit, Baltimore & Ohio train No. 513, which
evidently caused the injury to decedent, is a regu-
lar train made up every day, and takes out of
Yard D every day 22 Baltimore & Ohio baggage
cars, which cars are cars which have come into
the yard from a trip eastwardly from points out
of the State, terminating at the Communipaw
yard, and are placed into Yard D awaiting the
make-up of the trains to take them out on return
trips (pp. 113-115).

The marking of the word “ Crippled” on the
car in Yard D does not mean that the car is so
crippled as to take it out of active service. If
this were so, this car would be in another por-
tion of the yards of the Central Railroad where
repairs are made. On the contrary, the proof is
that this word “ Crippled,” upon a car in Yard
D, meant that the car required what is known as
“light running repairs,” which can be made and
are made while the car lies on the active service



track, to wit, Track 2 in Yard D, awaiting the
making up of the train into which it is to be placed
(p. 99).

Cars requiring light running repairs are not
withdawn from interstate commerce.

In the case of Industrial Commission of The
State of California vs. Davis, as Agent, etc., of
the Los Angeles and Salt Lake Railway Co., 259
U. S. 182, wherein a clear distinction is drawn
between cars wholly withdrawn from service, and
those, although requiring running repairs, not
withdrawn from active service, at page 187 the
Court inter alia says:

“We are brought to a consideration of de-
grees, and the test declared, that the em-
ployee at the time of the injury must be en-
gaged in interstate transportation, or in work
so closely related to it as to be practically a
part of it, in order to displace state jurisdic-
tion and make applicable the federal act. And
there is a difference in the instrumentalities.
In some, the tracks, bridges and road beds
and equipment in actual use, may be said to
have definite character and give it to those
employed upon them. But equipment out of
use, withdrawn for repairs, may or may not
partake of that character according to the
circumstances, and among the circumstances
is the time taken for repairs—the duration
of the withdrawal from wuse. Illustrations
readily occur. There may be only placement
on a side track or in a round house. An in-
terruption of the actual use, and the return
to it, being of varying lengths of time, or
there may be a removal to the repair and con-
struction shops, a definite withdrawal from
service and placement in new relations; the
relations of a work shop, its employments
and employees having cause in the move-
ments that constitute commerce, but not be-
ing immediate to it.*
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In the case of Baltimore & Ohio Railroad Com-
pany vs. Kast, 299 Fed. 419, decided by the Cir-
cuit Court of Appeals, Sixth Circuit, the facts
were as follows:

Kast was employed by defendant as a machin-
ist’s helper in its round house and was injured
while assisting to repair a passenger engine. The
engine had brought an interstate train to Garrett
and was detached and sent to the round house for
running repairs. The engine in question was
generally used in interstate commerce. In affirm-
ing judgment under the Federal Act, the Court
quoted the following language of the trial court:

UThe engine was placed in round house,
and not sent to repair or construction shops.
The engine was not really withdrawn from
interstate commerce, in order to make the re-
pairs in question. It had merely completed
its usual interstate traffic and was making its
usual lay-over before beginning its next trip,
which it was then known would be in inter-
state commerce. During this usual lay-over,
the employees were engaged in making the
usual running repairs, such as can be made
upon a side track, or in a round house, and
such as are usually made during the lay-over.
The work in question was the legal equivalent
of inspecting, oiling, firing and preparing an
engine and getting it ready for an intended
trip as in the Zachary case, or the replace-
ment of broken draw bar, so that the car
should assume its interstate journey as in
the Walsh case.”

In the case of Southern Pacific Co. vs. Indus-
trial Accident Commission, decided by the Sup-
reme Court of California, in 175 Pac. 453, it ap-
peared that decedent, a member of a repair gang,
had to make light repairs on cars held on side
track in a railroad yard. While crossing the yard
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to further some light repair work on cars essen-
tial to the movement of intrastate as well as inter-
state commerce, decedent was run down and killed
by the movement of a car which was struck by
another car kicked by a switch engine.

The Court in the above case said:

“ Such detention on said tracks was in part
for the purpose of inspecting the cars to as-
certain defects therein and to make such light
repairs thereof as were thereby found neces-
sary, in order that the cars might proceed to
their destination. ‘Light repairs’ were made
upon the cars without moving them from their
position in the ‘cuts’ or ‘drags’ on the side
tracks, but ‘heavy repairs’ were made by cut-
ting out said cars and transferring them to
tracks specially devoted to repair work. About
40 per cent of the business of the yard at that
time was interstate business, the balance
intrastate. The tracks upon which the cars
repaired by the deceased and his fellow labor-
ers were standing were part of the switching
tracks in the freight yards essential to the
movement of interstate as well as the intra-
state commerce. The system of light repairs
inaugurated in the yards in question was for
the purpose of facilitating the movement of
trains to and from the yard and was distinct
from the heavy repair jobs which required
the cars to be cut out of the ‘cuts’ or ‘drags’
and placed on special side tracks arranged
for such repair work. During the day the
light repair men doing light repairs would
repair on an average 100 cars. Decedent’s
duties required him to pass from one car to
another and one track to another seeking out
the cars which were tagged by the inspectors
as requiring light repairs and finding them to
make such repairs.”
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Referring to the Federal Safety Appliance
Acts as to the inspection and care of cars, the
Court said:

““The inspection and repair service of the
deceased was required by such statute and
was, therefore, made an essential part of the
movement of interstate commerce, and the de-
cedent was engaged in performing this work
upon cars brought to a standstill partly for

. that purpose.”

The facts show that one of the baggage cars in
the case at bar was awaiting running repairs, and
in view of the foregoing cases it did not lose its
classification as an instrumentality of interstate
commerce.

If decedent was working, or about to work, on
the car marked “ Crippled,” he would be engaged
in interstate commerce.

Since we have shown that cars are now with-
drawn from interstate commerce when they are
placed on a side track for running repairs, so,
also was the decedent engaged in interstate com-
merce when engaged in work on any of these cars.

In Pedersen vs. D. L. & W. R. R. Co., 229 U. S.
146, the United States Supreme Court said, at
page 151:

“ Tracks and bridges are as indispensable
to interstate commerce by railroad as are en-
gines and cars and sound economic reasons
unite with settled rules of law in demanding
that all of these instrumentalities be kept in
repair. The security, expedition and nature
of the commerce depends in large measure
upon this being done. The work of keeping
such instrumentalities in a proper state of re-
pair while thus used is so closely related to
such commerce as to be in practice and in
legal contemplation a part of it. Of course,
we are not here concerned with the construe-
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ition of tracks, bridges, engines or cars which
have not as yet become instrumentalities in
such commerce, but only with the work of
maintaining them in proper condition after
(they have become such instrumentalities and
during their use as such.”

In North Carolina R. R. Co. vs. Zachary, 232
TJ. S. 248, at page 260, the Court said:

“It is argued that because, so far as it ap-
pears, deceased had not previously partici-
pated in any movement of interstate freight,
and the through cars had not as yet been at-
tached to his engine, his employment in inter-
state commerce was still in future. It seems
to us, however, that his acts in inspecting,
oiling, firing and preparing his engine for the
trip to Selma were acts performed as a part
of interstate commerce, and the circumstances
that the interstate freight cars had not as yet
been coupled up is legally insignificant. See
Pedersen vs. D. L. & W. R. R. Co., 229 U. S.
146,151; St. Louis & San Fran. Ry. vs. Seale,
229 U. S. 156, 161.”

In Hines vs. Director General vs. Logan, 269
Fed. 105, the facts were as follows:

“ The decedent, John R. Logan, was an em-
ployee of the defendant engaged in inspect-
ing and repairing cars*in a railroad yard ad-
jacent to the terminal station in Birming-
ham, Alabama. Cars used in both intrastate
and interstate commerce were in the yard at
the time of Logan’s death, awaiting his at-
tention. Some of them were to be made ready
for journeys into several adjoining and near-
by states. Logan was on duty, and, as he
was 1n the act of passing through an open
space, of three or four feet, between two cars
-on one of the railroad tracks, was killed by
one of these cars, being forced against the
other by the impact from a third car, which



though not coupled up to the car next to it,
was being switched and being placed upon
the same track” (page 106).

In this case, the Circuit Court of Appeals, Fifth
Circuit, in holding the decedent to have been en-
gaged in interstate commerce, said:

“We quote from Pedersenvs. R.R. Co., 229
U. S. 146: ‘Among the questions which nat-
urally arise in this connection are these: Was
that work being done independently of the in-
terstate commerce in which the defendant
was engaged, or was it so closely connected
therewith as to be a part of it? Was its per-
formance a matter of indifference so far as
that commerce was concerned, or was it m
the nature of a duty resting upon the car-
rier?’” In the later case of Kinzell vs. Chic.,
etc. Ry. Co., 250 U. S. 130, the Supreme
Court said: ‘It is also settled that the doing
of work which has for its immediate purpose
the furthering of the conduct of interstate
commerce constitutes an employment in such
commerce within the meaning of the act’
(page 106).

Since it appears from the evidence that the de-
cedent made repairs and inspections of all the bag-
gage cars in Yard D, we feel that in view of the
cases just cited, he was engaged while making in-
spections and repairs, in interstate commerce,
and would necessarily come under the provisions
of the Federal Employers’ Liability Act.
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POINT VI

Giving petitioner the benefit of the best evi-
dence for her, however, the evidence did not
show that the defendant was at work upon, or
going to work upon, any particular car at the
time of the accident. If it could be inferred
that he was going to work upon an interstate
car, he would be engaged in interstate com-
merce, and, on the contrary, if it could be in-
ferred that he was going to work upon an intra-
state car, he would be engaged in intrastate
commerce. Inasmuch as his duties required
him to perform work upon both interstate and
intrastate cars, and petitioner did not show
specifically which work he was going to per-
form, the federal or interstate color prevails.

In the case of Erie R. R. vs. Winfield, 244 U. S.
170, the injured man worked upon a switch engine
in the yard of defendant company, which engine
switched both interstate and intrastate cars. Re
had left his engine and was on his way out of the
yard when he was struck by another train on one
of the tracks.

The Court held, reversing the New Jersey Court
of Errors and Appeals:

“In leaving the carrier’s yard at the close
of his day’s work, the deceased was but dis-
charging the duties of his emplovment. See
North Carolina R. R. Co. vs. Zachary, 232
U. S. 248-260, 58 L. Ed. 591. Like his trip
through the yard to his engine in the morning,
it was a necessary incident of his day’s work,
and partook of the character of that work as
a whole, for it was no more an incident of one
part than of another. His days’s work was in
both interstate and intrastate commerce, and
so, when he was leaving the yard at the time
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of the injury, his employment was in both.
That he was employed in interstate commerce
is, therefore, plain, and that his employment
also extended to intrastate commerce is, for
present purposes, of no importance.”

As we have shown under other points, the only
proof in the case is that decedent at the time of
the injury was walking in the aisle between Tracks
2 and 3. He may have been about to work in inter-
state commerce, or in intrastate commerce, or he
may have been simply going from one part of
Yard D to another part of Yard D.

Under such circumstances, in view of the Win-
field case, supra, it is clear that he was at the time
of his injury engaged in interstate commerce.

Petitioner failed to show affirmatively that de-
cedent, at the time of the accident, was engaged
in intrastate commerce.

We submit, therefore, the award of the Com-
missioner, the judgment of the Court of Common
Pleas, and the judgment of the Supreme Court,
were erroneous and should be set aside.

Respectfully submitted,

William A. Barkalow,
Attorney of Respondent-Appellant.

Edwin F. Smith,
Willi am F. Hanl on,
Of Counsel.












