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Nu 111111 ons 

Filed pril 28, 1. 31 

Wallae(:' ,Jaeohus mul ~ehwm·tz Br·oth- lO 
ers, 'l'rnt'k11'.t>IJ, I ue., a . · ('W .J er·sey 

(L. S.) 
( 'or·pora tion. 

You ar-e summoned to an:--wer thr 
annexed Complaint of Frands O' .... "eil, 
in an a(·tion at law in the Essex Couu-
t_y Circuit Court. 

~\Hd take noti<'e that unless you file your ans,\ er 
to said < 'ompb1int with the ( 'led'- of the Esst>x: 
('onnty ('irTnit ('om·t at ....... ewm·k, °XPW ,Jp1·Rt>,Y, with-

in t\\ euty <lays after ~en it-e llll<>n you of this "'1•it 

arnl the auue .·ed < 'om plaint, the plaintiff may pro-
ru' , in till' snit a11il j11"grnt11lt may be <>11tp1·e<l 
agaiust yon. 

WitueRR, Hon. Nelson Y. Dungan, Hon. ,Y 01·rall 
F. )lountain, and Hon. ,Yillimn A. Smith, Judges 
of tlw EHsPx <'ounty Circuit Court, at ..... .,, ewai·k, this 
23nl <lH;v of Apl'il, ninetePn hund1·ed and thirty-
one. 

J .,\"\[E:4 P. MYLOD, 

Attorney. 

JOHN FL SCOTT, 
Clerk. 
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2 
romplaint 

April 23, 1931. 

ESSEX COUNTY CIRCUIT COURT 

FRANCIS O'NEIL, 

Plai11tiff) 
vs. 

'W.\LLACE JAC0BUR and ScinY.\R 'IZ 
BH(YJ trnm~, 'fRUCIOIEN, INC'., n i 

0w .T ersey Corpm·a tion , 
Dcfenrlr111ts:. 

\ 

. lrtion at /.,aw. 
('om J>laint. 

Plaintiff, Francis O':Neil, residing in t lw T ow ll 
of Bloomfield, County of Essex, State of :Kew .Jp1•-
sey, says that : 

1. On or about May 24, 1930, plaintiff wns l'id-
ing in a certain automobile owned and o~:e1·aiP,l Ii'; 
the defendant, ,vallace Jacobus, by invitation t>f 
said \rallace Jacobus, which said autou1ohi le w:1R 
heing operated in a westerly direction in arnl a1ong 
Jfay A Yenue, a public highway in the 'fo,Yn of 
Bloomfield, Essex County, New Je1·sey. 

2. At the time and place aforesaid , tliP <lPf(-:1,l-
ant, ,vallace Jacobus, operated his automobile i11 
a tareless, 1·eckless and negligent manner at an 1111-
lawful rate of speed, without proper lH'akes an 1 
without keeping a proper lookout f01· the o! he1· m1io --
m0Mles on said highway. 

I I 



3 
C'oniplaJnt 

3. On the aforesaid date, the defendant Schwartz 
Brothers, Truckmen, Inc., a New Jersey Corpora-
tion, was the owner of a certain automolJile truck 
and trailer, which it was operating by its agent, 
servant or employee, in a westerly direction in and 
along Bay Avenue aforesaid, in a careless, reckless 
and negligent manner, without lights, at an un-
lawful rate of speed without proper brakes and 
without due regard for the safety of others law-
full y on said highway. 

4. Ily reason of the premises aforesaid and the 
carelessness and negligence of the defendants as 
afoi-esaid, the said motor vehicles collided with 
gr eat force and violence, seriously and permanently 
injuring plaintiff. 

5. By reason of the premises and the careless-
ness and recklessness of the defendants, the plain-
tiff suffered severe injuries of a permanent and last-
ing nature, about his face, head, legs, arms and 
body and received a severe shock to his nervous 
8ystem. Plaintiff received severe cuts and abras-
ions about his face and his eyesight was impaired. 
His nose and right leg were broken and the plain-
tiff was sick, sore and disabled and will in the fu-
t m·e be sick, sore and disabled for a long period 
of i ime and is permanently scarred, disfigured and 
injured. 

6. By reason of the premises, plaintiff was 
for ced to spend divers sums of money for medicine, 
medical aid and attention in an effort to cure aml 
heal the said injuries and will in the future be 
foreed to spend divers sums of money in an effor(-
to cure and heal said injuries. 

7. By reason of the premises, plaintiff suffererl 
t 11e loss of all the clothes he wore at the time of · 
R:li(l accident, said clothing being ruined and of 
no fnrthPr nse to the said plaintiff. 
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H. By 1•pa~on of the premise~. pl:1illi iff wa~ <·oH 

fin pd to l1hi l,e,l and ho111p and ~11 l'le1·p(l 1 LP 10:--~ ol 
g·i PH t gaiuH, vrofi and a<l nmtage. ht> won Id otiiP1· 
\\l~f' han, gaiHP<l. 

Plaintiff dPmm1<ls as <larnag<'~ t lw ~nm of ii ti PP1, 

t::omm rnl <lollm·~ I $1 ~,000.00 l. 

JAMBS P ~fYLOl > • 

. A tfonl<',IJ uf l'loi11tij}'. 



5 
,.lnsrre1· of Defewlunt Sc/1 iw rtz Brothers 

Filed April 30, 1931. 

ESSEX COUNTY CIRCUIT COURT 

' 
FRA:NCIS O'NEIL, 

Plaiutiff, 
vs. I 

\VALLA.CE JACOBUS and SCHWARTZ 

URO'IHBRS, TRucron1N, Ixc., a I 
:X ew Jersey Corporation, 

Defenda11ts. I 

Action at f.,aw. l 0 

Ansu·er of 
Defendant 
Schirartz 
Brothers) 
Truckmen) Inc.. 

Defell(hmt, Sdnrn1·tz B1·othe1·s, T1·uckmen, Inc., 2 o 
haYiIJg a place of business in the City of :X e,Yark, 
('ounty of Essex and State of ~ew Jersey, fo1· ans-
" e1· to the complaint herein says: 

FIRST DEFENSE 

1. ':rhiR defendant has no knowledg<.' or inforn1a-
tion suftident 1 o form a uelief as to the allegation:-; 
of the fii·st parag1·aph of the complaint, except that 
it. admitR that on the night of ~Iay 24-25, 1930, a11 
antomolJile was operaterl by ·wallace Jacobus along 30 
Bay AYenue, a puhlie highway, in the Town of 
Bloomfield, County of Essex and State of New Jer-

2. 'rhe second paragraph of the complaint is ad-
mitted. 

3. The third parag1·aph of the complaint is <le-
nie<l, except that this defell(lant admits that its 
automobile truck was being driven along Hay Ave-
nnP afo1·esaid. 40 



6 
, l 11swc1· of 1Jefell(/o11t Sr-711r,ortz Jfrotl1crs 

4. Answering the fourth paragraph collision is 
admitted, but all allegations of carelessness and 
negligence on the part of this defendant are denied. 
As to the extent of any injury to the plaintiff this 
defendant has no knowledge or information suffi-
cient to form a belief. 

10 5-6,-7-8. This defendant has no knowledge or in-
formation sufficient to form a belief as to the ex-
tent of any injmy, damage or expenses sustained by 
the plaintiff. Otherwise the fifth, sixth, seventh 
and eighth paragraphs of the complaint are denird. 

SECO D DEFENSE 
Any injury, damage and expenses suffered awl 

~ustained by the plaintiff from the accident inaccn-
1·ately described in the complaint was proximately 

20 enused by the negligence of defendant W,,allace Ja-
colms, in that he droYe his automobile at an exces-
sive speed, without making proper observations as 
to the conditions ahead of him, without keeping hiR 
automobile under proper control, without regard 
to the traffic 1·egulations, without making timely 
application of his brakes and when the same were 
not in proper condition. 

30 

40 

THIRD DEFENSE 
Plaintiff was guilty of contributory negligence, 

in that h~ acquiesced in the reckless, careless and 
negligent manner in which the automobile of Wal-
lace Jacobus was being driven, and did not warn 
him of the imminence of an accident, although he 
saw the conditions then and there existing, and fur-
thermore continued to ride with Wallace Jacobus 
with knowledge of his reckless driving upon the 
night in question. 

KELLOGG & CHANCE, 
Attorneys of Defendant, 

Schwwrtz Brothers) Trurkmen-, Inc. 



7 
Reply to Ansicer of Defendant Schwartz Brothers 

Filed May 19, 1931. 

ESSEX COUNTY CIRCUIT COURT 

' FRANCIS O'NEIL, A._ction at Law. 
Plaintiff) Reply to 

vs. Answer of 
"\YALLACE JACOBUS and SCHWAR'IZ Defendant) 

BROTHERS, TRUCKl\IEIN, INC., a Schwartz 
New Jersey Corporation, Brothers) 

Defendants. I Truckmen) Inc. 

Plaintiff in reply to the Answer of defendant, 
Schwai·tz B1·others, Truck.men, Inc., says that: 

1. Plaintiff neither admits nor denies the truth 
of the allegations contained in the Second Defense 
but leaves this defendant to its proof. . 

2. Plaintiff denies the allegations contained in 
the Thil'd Defense. 

JAMES P. l\1Y.LOD, 
Attorney of Plaintiff. 
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8 
Answer of Defendant lTallace Jacobus 

Filed June 19, 1931. 

ESSEX OOUNTY CIRCUIT COURT 

10 FRANCIS O'NEIL, 

20 

30 

40 

Plaintiff) 
vs. 

WALLACE JACOBUS and SCHWARTZ 
IlR0THEmS, TRUCKMhlN, Ixc., a 
.,. ew Jersey Corpora tiou, 

Defendal/ts. 

Action at Law. 
Answer of 
H'allace 
Jacobus . 

Defendant, ,Yallace Jacobus, ans-wering the com-
plaint in this cause, says tuat-

FIHS'l' DEFE 'NSE 
Ile denies paragraphs 1, 2, 3, 4,, 5, 6, 7 arnl 8 of 

the complaint. 
SECO.i:.,.D DEFE~SE 

The accident refe1·red to in the complaint waH 
caused solely hy the negligenee of tlw defendant, 
Schwartz Brothers, T1·uckme11, Inc., w the overa-
tion of their automobile truck arnl trailer, which 
negligence consisted in this-that said defewlant 
operated said truck and trailer at an exeessfre rate 
of speeu, on the wrong side of the highway, with-
out warning, \\·ithout p1·opei-conti-ol t he1·eof, wit 11-
ont proper brakes, in violation of the motor Yehkle 
and traffic- laws of this State and of this defemlaut'~ 
tights upon the highway, and other carelessness and 
negligence. 

McCARTER & E:NGLISII, 
Attorneys) Defendant ff allaue J ucol)/(s. 



9 
ReJ>ly to A11s1rcr of Dcfe,ulant l)'allace Ja('ouus 

Filed June 24, 1931. 

ESSEX COUNTY CIRC TIT COURT 

FRAKCIS O'NEIL, 
Plaintiff) 

vs. 

1VALLACE J.wonus and Scn, ·L\R'IZ 
BROTHERS, TRUCIOIEX, Ixc., a 
~Tew Jersey Corporation, 

Defendallt8. 

\ 

I 

.Jction at J.,au.i. 

Reply. 

Plaintiff, in reply to the answer of the <lefrn<l-
nnt, ,Yallare Jacobus, says that: 

1. He neither~ admits no1· denies the truth of 
ilie ~t>(·ornl Uefen~e aml ·vnt~ thP <lefP1Hlant to his 

proof. 

Filed June 24, 1931 
11 :31 A. :\I. 

JOH~ T II. SCOTT, 

Clerk. 

JA:\IES P. :\lYLOD, 
Attorney of Plaintiff. 
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fl11dymcnt tor Drfend({(nt Ju.cobus 

Entered April 4, 1933. 

ES.SEX 00UNTY CIRCUI1, COURT' 

F1

H.ANOI~ O'NEiIL, I 
Pla ,in ,tiff\ 

vs. 
\ VVALLACE JAUOBUS and SOHWART½ 1 

BRO'IHMRS, ~PRUCKJVIEN, lNo., a I 
New Jersey Corporation, 

Def encl ants. 

Action a.t I.au;. 

On Verclict 
By a Jury ancl 
Ju .dgni.ent for 
Defendant. 

APRIL 4, 1933 

Costs$ 78.35-Defendant 
Damage $2,000.00 
Costs 109.67 
Total $2,109.67 

Mccarter & English, Attorneys for Defendant. 
James P. l\1ylod, Attorney of Plaintiff. 
Judge, Newton H. Porter. 

This action was tried before Judge Newton n. 
Porter with a jury at the Essex Circuit Court on 
April 4, 1933. 

The cause having been heard and submitted to 
the jury they returned. their verdict as follows: 

They find in favor of the defendant Wallace 
Jacobus and against the plaintiff Francis O'Neil 
no cause for action; they further find in fav01· of 
the plaintiff, Francis O'Neil and against the oe-
fendant Schwartz Brothers, Truckmen, Inc., for-

4 o the sum of two thousand ($2,000.00) damage. 

l 



11 
rlud.r;1nr"1lf tor Drfendant Jacobus 

"\Vhereupon it is adjudged that the complaint of 
the plaintiff be dismissed and the defendant Wal-
lace Jacobus recover of the plaintiff costs which 
m·e taxed at seventy-eight dollars and thirty-five 
cents; the plaintiff recover of the defendant. 
Schwartz Brothers, Truckmen, Inc., the sum of two 
ihonsand dollars ($2,000.00) damage and costs 10 
which are taxed at one hundred nine dollars and 
sixty-seven cents making in the whole the sum of 
two thousand one hundred nine dollars and sixty-
seven cents. 

Judgment signed and entered April 4, 1933. 
Costs on Motion $13.2-5. 
4/22/33 
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12 
Notice of Appeal 

Filed April 28, 1933. 

ESSEX COUNTY CIROUIT COURT 

FRANCIS O'NE,IL, 
Plaintiff) 

vs. 
w ALLA CE JACOBUS and SCHWARTZ 

Bn.oTHEIRS, T'RUCKMEIN, INc., a I 
New Jersey Corporation, 

Def enda11 ts. 

Action at Law. 

Notice of 
Appeal. 

To: James P. lVlylod, Esquire, Attorney for 

2 0 Plaintiff, and l\lcCa1·ter & Engfo~h, Esquires, At-
torneys for Defendant Wallace Jacobus. 

30 

40 

Sirs: 

'l"ake notice that the defendant Schwartz Ihoth-
ers, 'rrnckmen, Inc., appeals to the Court of Lno1•:-; 
and Appeals of New Jersey from the whole of the 
judgment entered in the above entitled cause, and 
that they will hereafter, in compliance with law 
and the rules of court in such case matle and p1·0 -

vided, serve and file grounds of appeal. 
Dated: April 27, 1933. 

Respectfully yours, 
KELLOGG & CHA~CE, 

Attorneys for Defendant 
Schwartz Brothers, Truck1neri, l nc. 

Service acknowledged this 27th day of April 1933. 
JAS. P. )IYLOD. 

Service acknowledged 27th of April 1933. 
l\fcCarter & ENGLISH. 



13 
Grounds of Appeal 

Filed May 17, 19'33. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS 

FRANCIS O'NEIL, 
Plaintiff-Responrlen t_, 

vs. 
WALLA CE JACO BUS, 

Defenda,nt-Respondent, 
and 

SCHWAR'ri BROTHERS, TRUCKME~, 
INC., 

Defenda,nt-Appellant. 

Action at Law. 

On Appeal 
from Essex 
C11rcuit Court. 

of 
Appeal. 

To: Jame.s P. Mylod, Esquire, Attorney for Plain-
tiff-Respondent, and Mccarter & English, Esquires, 
Attorneys for Defendant-Respondent, Wallace 
Jacobus. 

Sirs: 

rrhe defendant-appellant, Schwartz Brothers, 
Truckmen, Inc., state the following grounds of ap-
peal. 

1. That the trial judge erred in denying defend-
ant Schwartz Brothers, Truckmen, Inc.'s motion for 
a non-suit, to which denial of motion exception was 
duly noted by . defendant's counsel. 

20 

30 

40 
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0 rou.nds of A JJ JJeal 

2. The trial judge erred in denying the motion 
made by defendant Schwartz Brothers, Truckmen, 
Inc., for direction of verdict in favor of the defend-
ant, to which denial of motion exception ·was duly 
noted by defendant's counsel. 

KELLOGG & CHANCE., 
Attorneys for Defendant-Appellant) 
Schwa ,rtz Brothers) Truckm ,en) Inc. 

Service of a copy of the within Grounds of Appeal 
is hereby acknowledged this 15th of May, 1933. 

JAlVIE 1S P. lVIYLOD, 
Attorney for Plaintiff-Respondent. 

l\lcCAilTER & ENGLISH , 

Attorney for- Defendant. 
WALLACE 1 JACOBUS. 
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N otic-c of Arg'll1nent 

Filed June 16, 1933. 

NEW JERJS,EY COURiT OF ERRORS AND 
A~PEALS 

FRANCIS O'NEIL, 
Plavntiff-Respondent, 

vs. ,v ALLA CE JACO BUS, 

Def enda,nt-Respondent) 
and I 

SCII\\'AR'IZ BROTHERS, TRDCK1\1EN, 

INC., 
Defendan.t-A.ppellant. 

On A.ppea ,l 
from Essex 
Circuit Court. 
Notice of 
A.rgurnent. 

To: James P. Mylod, E1squire, Attorney for Plain-
tiff-Respondent, and Mccarter & English, Esquires, 
Attorneys for Defenda.nt-Riespondent, Wallace 

Jacobus. 

Sirs: 

10 

20 

Take notice of the argument in the above-entitled 30 

ca use before the Court of Errors and Appeals of 
the State of New Jersey to be held at the State 
House, in the City of Trenton on the 3rd Tuesday 
of October, next, at eleven o'clock in the forenoon, 
or as soon thereafter as the said court can attend 

to the same. 
KELLOGG & CHANCE,, 

Attorneys for Defenda ,nt-A.ppellant, 
Schwarrtz Brothers ) Truckmen, Inc. 

40 
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Acknowledgment 

Service of a copy of the within notice of argu-
ment is hereby acknowledged this 2·9th day of May, 
1933. · 

JAMES P. MYLOD, 
Attorney for Plaintiff. 

', 



8ervice 

STATE OF' NEW JERSEIY, 
CO"GNTY OF HUDSON, 

17 

} 88. 

Ed·ward A. Kaplan, of full age, being· duly sworn 
according to law, on his oath deposes . and says that 
he served a copy of the within Notice of Argument 
upon the Attorneys of the Defendants, Wallace Ja-
cobus, Mccarter & Euglish, by leaving a copy there-
of with Miss Catherine Schmaeling in charge of the 
office of lVIcCarter & English, on the 29th day of 
l\£ay, 1933, at 1 :45 p. m. 

EDWARD A. KAPLAN, 

Sworn and subscribed to before me 
1 his 2:9th day of May, 1933. 

JOHN l. QUINN, 
Attorney at l,aw of New Jersey. 
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Afficla rit of N oti.c-c of Appeal 

ST.\.'l'E OF Nmw JE1m:rn1Y, 

COUNTY OF ESSEX, 
} 88'. 

I, John H. Seott, Cle1·k of the Circuit Court, 
in and for the County of Essex in the State of Ne,r 
.Jel'sey, 

Do hereby certify that the foregoing is a true 
and coned copy of the Kotke of Appeal and rrran-
S(Tipt of all the pi-oeeediugs in the case of Frand::; 
0':N eil, Plaintiff, vs. \Vallace J aeolms and SclnYartz 
Brothei-s, 'I''ruckmen, Int., a N. J. Corp., Defernlant 
and J ndgment recorded A p1·il 4, 1933, in Book llD, 
page 7, of Circuit Court Jurlgments. 

And the same is taken from and compared with 
the original papers and records filed and enterell 
in the County Clerk's Office anrl as the same now 
1·emains on the files of said Court. 

In Testimony ·whereof, I ham hereunto set my 
hand and affixed the official seal of said Court and 
County at Newark, N. J., this . :fifteenth day of June, 
A. D., 1933. 

JOHN H. SCOTT, 
Clerk. 
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A JJ J Jcura 11 ces 

ESSEX COUNTY CIRCUIT COURT 
Tuesday, A pl'il 4, 1933. 

' 
FRANCIS O'NEIL, 

vs. 

,v ALLA CE .J ACOB1 s and SCHWARTZ 
I 

BROTHE 1RR 'IRUCKl\IEN, INC., a 

X c,Y .Jersey Corporation. 

Action 
at I.Jaw. 

Before Ilon. Newton H. Porter, J.) and a jury. 
For the p]aintiff appears James P. ~ylod. 
For the defendant Jacobus appears Gera]d °JL F. 

:McLaughlin. 
For the defendant Schwartz Brothers, Truckmen, 

Inc., appear Kellogg & Chance (by John F. Gil-
lick). 

A jury is called and sworn. 

10 

20 

Mr. Mylod opens for plaintiff. so 
Mr. McLaughlin opens for defendant Jacobus. 
l\fr. Gillick opens for defendant Schwartz Broth-

ers, Truckmen, Inc. 

F1RANOIS O'NEIL, plaintiff, sworn in his behalf. 

nirert er,raniination by Mr. Mylod. 

Q Where do you live, Mr. O'Neil? A 17 Hill 
Rtreet, Bloomfield. 

Q ·with whom do you live? A My mother and 40 
father. 

) 
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Q By whom are you employed? A Lacka-
wanna Railroad. 

Q How long have you been employed by the 
Laekawanna? A It will be ten years in July. 

Q ,vhat is your position with the Lackawanna? 
A Ferry Dispatcher at Hol>oken. 

Q What was your position with the Lacka-
wanna. Rlailroad on or about May 25, 1930'! A I 
was a clerk in the Chief Train Dispatcher's office. 

Q Do you recall being on Bay Avenue, Bloom-
field, that night? A Yes, sir, I do. 

Q Do you recall riding in an automohile? A 
Yes, sir. 

Q Will you tell us how you happened to get into 
the automobile? A I was coming from a darn :e 
on Drought.on Avenue, and was going down Broa<l 
Street to go home, to get a bus. 

Q About what time was it that you got into this 
automobile? A v\'hy, it was after midnight ::,ome 
time, I should say, between twehe arnl one. 

Q Tel1 us how you happened to get into the ear. 
,vhat was said to you? A I was walking a.long, 
and ~fr. Jacobus called to me and asked me if I 
·was going down. 

Q Do you know ~fr. Jarohus's first name'? fa 
his name ·wallace Jacobus? A Yes. 

Q He asked you if you were going home? A 
Yes, sir. 

Q What did you say'! A I said, "Yes." 
Q What did he say? A He told me to jump 

in and he would drive me home. 
Q Then, after you got in the car, what hap-

pened? A Why, I had only gotten in the car 
anrl sat down and straightened myself out, and we 
had proceeded a short distance, it ha<l not been any 
more than two or three minutes, and I looked up 
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all of a sudden, and saw this big object in front 
of me. 

Q Can you describe the object you saw in front 
of you? A It looked like the back of a house to 
me, it was so big. 

Q Will you tell us the condition of the weather? 
A It was raining. 

Q Was it foggy at all? A No, it wasn't foggy. 
Q After JOU looked up and you saw what ap-

peared to be the back of a house, where was it-in 
the road or on the side? A It was in the road in 
front of us. 
· Q In front of the car in which you were riding? 
A Yes. 

Q Did you observe any light on this object in 
theroad? A No,sir. 

Q Then what happened after yon observed thnt? 
A ,Ye hit right away. 

Q Did Mr. Jacobus do anything from the time 
that you observed this object in the highway nnti.l 
the crash? A He pulled his wheel to the 1eft all(l 
hied to avert it, but he couldn't, it was too late. 

Q How long would you say elapsed frorn the 
time that you saw the oh,iect out in the highway 
until the time that the cars crashed'? A I don't 
believe I would have been able to count five. 

Q After the crash what was the next thing you 
remember? A T'he next thing I remember after 
the crash was waking up in the hospital with a doc-
tor ,vorking on my face. 

Q What hospital were you taken to? A Moun-
tainside Hospital. 

Q How long did you remain there'? A For 
eight days. 

Q ,Yhat <lid the:v do for you there? What was 
the matter with 3'011? A I had an injury to my 
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leg, a fractured bone in my leg, a fractured nose, 
ancl four permanent scars on my face, one on tlle 
left temple over the right eye, one under the right 
e/e, and one on the bridge of my nose. 

Q ·what treatment did they give you? What 
did they do, for instance, for your leg in the hos-
pital? How did they treat it'? A \Vhy, they took 
X-rays first. Then they put it iu a cast. 

Q How long was it in the l'.a~t? A Six weeks. 
Q vVas it a plaster cast, or were they plakter 

bandages that we1·e put a1·ound it? Can you de-
scl'ibe the cast it was in? A It was a plaster cast. 

Q And you had to keep the leg stiff for the six 
weeks? A The whole leg was stiff . 

Q After you were discharged from the hospital, 
was your foot still in a cast? A Yes, sir. 

Q And it remained in a cast for · how long a 
time? A For six weeks. 

Q Diel you go about on a crutch after you left 
the hospital? A About a week or ten Jays after 
I left the hospital I could go out and get around 
on crn tches. 

Q vVere the1·e any stitches taken in the rnts Jrnt 
yon talk about on your face? A Yes, Rir, th('re 
" ere stitches in all of them. 

Q Do you suffer any trouble or inconvenience 
no1w as a result of the broken bone in your leg? 
A Yes, sir. 

Q In what way? A Take a day like today, it 
gets very stiff and sore in rainy weather. And if 
I go out and try to play baseball, or anything, I 
am practically laid up. 

Q How old are you now, Mr. O'Neil? A 'l1wen-
ty-five now. 

Q vVhat inconvenience or trouble or pain, if 
any, do you suffer from your nose? A I have fre-
quent headacheR and nose bleeds _from my nose. 
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Q vV ere you accustomed to having nose bleeds 
prior to the bone being broken in your nose'? A 
No, sir. 

Q You returned to your work how long after the 
,accident? A As soon as the cast was taken off 
the leg, six weeks later. 

Q You were being paid by the Lackawanna Rail - 10 
road at the time of the accident how much a week? 
A $30. 

Q Yon lost six weeks' wages, did you? A Yes, 
sir. 

Q $180? A Yes, sir. 
Q Did you lose any other income or moneys as 

a l'esult of being laid up for tllese six weeks? A 
Well, sho1·tly before the accident occurred I had 
been to] d that there was going to be a vacancy for 
a new position, the position which I now hold there . 
\\ hile 1 ·was away,. that position was taken by some 
one else, because I couldn't get it. 

Q How much over $30 a week did the position 
pay? 

Mr. 1.HcLaughlin. It seems to me this is very 
speculative. 

Mr . "Afylod. I shall withdraw the question. 

n Did you eventually get this position that you 
experted to get at the time of the injury? A I 
11 010 that position now, yes, sir. 

Q When dirl you get that position? A Decem -
ber of that same year. 

Q De<'emher of the same year? A Yes. 
Q You went hack to work some time in June? 

A About June 1st, I don't recall exactly. Not 
,Tune 1st, July fat. 

(~ Yon were promoted in December? A Yes, 
sir. 
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Q Did you expend anything for crutches or med -
icn 1 supplies in any way? A Yes, I had to buy 
ln·aees for my ankle, my right ankle, and varionR 
rubs to massage my broken leg. 

Q About how much would you say you spent for 
those miscellaneous items'? A \\' ell, he, we<·n $30 

10 and $75. 
Q How much? A About $:50 or mo1·e. 
Q Ditl you have glasses with yon at the tirne 

of this accident? A I did. 
Q Eye glasses? A Yes, sir. 
Q vYhat happened to the eye glaRs<'s '? A 'J1hey 

we1·e lost. 
Q Did you replace them? A Yes, sir. 
Q Ilow much <lid tl1ese eye glass<'R <"Ost you'? 

20 A It was $12, I believe. 

30 

Q Whom di<l you buy tlH?lll f1•oin '? \ I h. 
Hro-wn in Bloomfield. 

Q What about your clothing'? \Ylw , aho:1t L> 
Rnit of clothes you wm·e the night you were injured'? 
A 'rhe pants were ripperl rlean off whe1·e the l<~g 
was broken. 

Q What di<l that suit of dothes c:ost you'? A 
$30. 

< i .,;\ hont how old waR it at thP tim<' th·, t i ' "·nR 
1·11i11e(l 0? A Ahont two 01· three month~. 

Q Ditl you have an overcoat on? A I harl a 
top coat. 

Q Did yon eYer use the top coat after the i:HTi-
dPnt? A No, sir. 

Q ,Yh _Y not'? A It was a light ('Oat anrl it was 
roYererl with hloorl, and tl1e stnills eo111<ln 't he fa tT<'ll 
out. 

Q Where was the coat purchased? A At Ra rn-
her!.!·e1·'R, whe1·e I 1m:v a 11 my rlo+hes. 

40 Q ,YJrnt <lid yon pay for the roat'? A ~.:r-:. 
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Q How long had you worn that top coat? A 
I had got it the previous fall. 

Q Did you receive a bill from the hospital for 
the time you were there? A I did. 

Q Have you got the bill? A No, l haven't got 
it with me, I mislaid it and couldn't find iL 

Q no you teeall the amount of the hill'! A I 
heUeve it was $29. 

Q After you were discharged from the hm;pitnl, 
what treatment did you receive? A Only the c·n 1·e 
I took of myself. 

Q Did you go back to the clinic in the h oRpita l 't 
A Oh, yes, I went to the clinic two or three tim<:'R. 
'rhey took the cast off my leg. 

(J \Yhat iR the name of the doctor who a, tenrle<l 
yon in the hospital? A Dr. Van Gieson. 

Q ·when you went back to the clink, <lid Dr. 
Yan Oieson still take care of you in the clinic? A 
He took care of me under the supervision of Ih. 
Nfrola who is the hone specialist there. 

Q Who set the bone in your leg, if you know? 
A I don't remember. 

Q Diel you ha Ye any scars on your fa CC' pr-ior 
to thjs acddent? A No, sir. 

<i And your nose was all right hefoi-e tlle ael'i-
<k11t, it was not b1·oken, it was not deformed in an;y 
way'? A No, sir. 

C'ross examination waived by Mr. l\lcLaugh-
lin. 

emss examination by :Mr. Gillick. 

0 TT ow far harl :vou proceeded on Bay A venue 
flftpr von had been picked up at Broughton AYen11e'! 
A Why, it was about a short block. 

Q How many feet? Do you know? A I 
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26 
Pramis (Y~Scil. cross 

Q Would you say it was 400 or 500 feet? A 
\Vell, I tell you, I would say it is five or six times, 
01· maybe four or five times the length of this room. 

Q Had you notieed any of these what you de-
sc:l'ihed as "as hig as a house," I think, these wagons, 
pnss you while you were standing on Broughton 
A venue? A No, this is the only one I saw. 

Q Is this the only one you saw up until the time 
of the a('tual contact? A At that time do you 
mean? 

Q Yes. Do you remember passing any otlw1· 
wagons of this size as you came up in a weNtei-ly 
diredion 011 Bay Aveuue? A ~o, I don't. 

(l You did not? A No. 
Q vVhen was the first time you remember seeing 

this box, this wagon"? A Just before we hit it. 
Q How many feet were you from it? A Why, 

it conldn't have been more than 3 01· 4 feet. 
Q It was not foggy? A No, sir. 
Q Was it raining heaYily? A ··wen, just like 

today. It was raining heavy, and then it wonld 
slow up. 

Q ·when you first looked, "·ere ,vou directly he-
hind this hig box? A We were right in back of it. 

Q \Ve1·e you on your right hand side of the l'oad? 
A Yes, sir. 

Q How close to the curb? A More towanlR 
the center of the road. 

Q Did you note whether there was room enong-h 
for :Mr. Jacobus to pass on your right? A Yon 
mean just to pass the truck on the right? 

Q Yes. A I couldn't say that, I don't know. 
Q Do you remember Jacobus blowing his hom 

when he was 20 feet behind. this big box? A ~o. 
Q Did Jacobus blow his horn at any time? A 

No, I don't believe so. I didn't hear him. 
Q Did Jacobus Rwerve to his left? A Yes. 
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Pran(i8 O'Neil, cross 

Q And how far was he behind this big box when 
he swerved to his left? A Just a short distance. 

Q IImY many feet, would you say? A About 
4 or 5 feet. 

Q Did Mr. Jacobus swerve to his left, blow hi:;, 
h< 1·1;, and in response to that blowing of the horn 
cli<l this ddve1· motion for him to come on, this 1 o 
man sitting next to me (indicating)? A I didn't 
NC'P anyone on the truck, or I didn't hear him 
ltis h01·n. 

Q Yon did not hear him blow his horn and you 
did not see i\li·. Tamiello wave his hand for l\lr. 
Jacobus to come on? A No, sir. 

Q Did you see ihis frll(·k swene, this l>ig box? 
A Yes; it seemed to swerve in front of us. 

Q You did not see it until you were 3 feet in 
back of it? 

ilfr. llfoLa ,ughlin. I don't think you should 
misquote the testimony. He did not say 3 
feet, he said 4 or 5 feet. 

Q You had not seen this big box until you were 
4 or 5 feet in back of it? A I said about 4 or 5 
feet. 

Q How fast were you going at the time? A 
An average rate of speed. 

20 

Q Wel], what would you say that was·t A 30 
Ahont 25 or 30 miles an hour maybe. 

Q 25 or 35 miles an hour? A I said 25 or 30. 

Q I show you two pictures of this trailer and 
ask you: Would you recall it as being the trailer 
that was stru(·k that night (handing photograplu:; to 
witness)? A Do I recall whether this was the 
trai,le1· that I saw? 

Q Yes. A No, I couldn't recall that. It was 
onp sirnilm· to tltis, I would say, hut I don't know 
,Yhrth~r this is Hw one 01· not. 

40 
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Francis O)N eil) re-direct 

Q You don't know whether that trailer in that 
particular accident that night was equipped with 
reflectors? I mean this glass here ( in die a ting) and 
tllis glass down · there (indicating). A No. 

Q Would you say that the box was not equipped 
with those particular reflectors'? A No, I wouldn't 

10 say they were not. 

20 

Q Do you recall whereabouts in the road you 
were when the accident occurred? ·what partirn-
lar part of the road were you in? A Just ·where 
you would be driving, on the righthand side of the 
road, on the right side of the road. 

Q So that the box was always on its right side 
of the · road? A The box? 

( l This. trailer. A Yes. 

J.lfr. Oillick. I should like to have these 
photographs marked in evidence now, if there 
is no objection. 

( 'I"he same are received in evidence and 
marked Schwartz Brothers' Exhibits D-1 anJ 
D-2.) 

Q Do you recall where J acohus's car was irnrne-
dia te]y after the accident? A I don't remember 
.anything immediately after the accident. 

30 Re-direct exam.ina#ovn by Mr. Mylod. 

40 

Q ,v ould you point out the scars on your face 
to the jury'? A There is one on the righthanrl side 
nnoer the e:ve (indicating) and one over the eye 
(indicating) and one on the left temple ( indicat-
ing), and one across the bridge of the nose. 

Q Did your nose ever have a lump on it, Mr. 
O'Neil , prior to this accident, on the brirlge of the 
nose, RS it has now? A No, Rir. 
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Gertrude O)N eil) direct 

GERTRUDE O'NEIL sworn in behalf of plaintiff. 

Direct emr1,m•ination. by Mr. Mylod. 

Q You are the mother of Francis O'Neil who 
was just on the witness stand? A Yes, sir. 

Q And he lives at home with you on Rill Street 
in Bloomfield? A Yes, sir. 10 

Q And he has always lived at home? A Yes, 
sir. 

Q Do you know whether or not Francis is now 
snff ering from nose bleeds? A Yes, he is. 

Q In what way do you notice that fact'? A 
Why, I notice it on his pillow and his handke1·-
chiefs, and he has nose bleeds at different times. 

Q Prior to this accident was Francis su1Jject 
to nose bleeds? A No, he was . not. 

Q How old is Francis'? A He is twenty-five. 20 

Cross examination waived. 

ZANE THOMAS CWIRKO sworn in behalf of 
plaintiff. 

Lirect examinatfon by Mr. Mylod. 

Q vVhere do you live, Mr. Cwirko '? A 44 Bay 
Avenue. 

Ry the Oourl. 

Q Bloomfield? A Bloomfield. 

Ry Mr. Mylod. 

Q Where is Bay Avenue, Bloomfield, with refer-
ence to Broughton Avenue? A Broughton Ave-
nne enrls at Bay Avenue. 

Q Where were you about midnight on the 24th 
of l\Iay, 1930? A I was standing on a porch of 
my nPip;h hor's home where they were just finishing 
np a party. 
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Za ,ne Thorna-s Owirko) direct 

Q The porch on which you were standing-what 
street is that on? A It is. practically opposite 
Broughton Avenue. 

Q On Bay Avenue? A On Bay Avenue. 
Q Did you see any trucks and circus wagons 

pass where you were standing? A I saw several 
of them. 

Q Do you recognize these exhibits, Schwartz 
Brothers' exhibits D-1 and D-2, as the wagon8 01· 

similar to the wagons which passed attached to the 
trucks? A Yes, that is just about what l sa,Y. 

Q As these trucks passed you, did you obse1· \·e 
whether or not there was a tail light on the Lruck 
or the trailer? A I didn't pay parlicular 11oiiee 
to most of them, except one which I believe ·was the 
last truck going through. 

Q Can you tell us why you paid attention to ti1e 
last truck which went through? A Yes, I can. 
vVe were standing on this porch watchi11g a reo 
pilot light that was on that corner-

Mr. Gillick. I don't know what materiality 
that would have. 

The Oou(f"t. I do not either. We shall find 
out in a minute. If it is not material, ·we shall 
strike it out. 

Witness. That pilot was explained to rne 
later on as a signal for the turn of those trucks, 
where they were to turn. 

Q After the last truck went down Bay Avenue 
towards Broad Street, what happened? A vVhy, 
just after that truck had turned that corner a car 
was coming west on Bay Avenue, and as it ap-
proached this truck it almost collided ·with it, and 
that is what made me take notice to the truck, not 
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31 
Za,ne 'l'hom.a.s Oicirko) direct 

having a tail light on it. As it swerved around past 
that truck, it almost hit a car which was pm·ked in 
front of m3r house, right next door. 

Q As you were watching that automobile pa8s-
ing the truck, did you then observe vY hether or no : 
there was a tail light on the truck or the trailer'! 
A I didn't see any tail light on it. 

Q And then shortly after tha.t what happened , 
if anything? A ·wen, I would say about a minute 
or two, approximately, I heard breaking ghlss. 1 
paid absolutely no attention to that, because I have 
heard bottles broken out there many a time, so I 
thought it was just a bottle being broken. 

Q Wen, did you learn anything shortly after 
that? A Yes, shortly after that crash somebody 
came running up to the porch and told us there waR 
a hig smash-up down the street. 

Q Did you go d01wn? A We ran down. 
Q What did you see when you got down there? 

A When we got down there, Mr. O'Neil had al-
ready been removed to the hospital, and I didn't 
pay much attention to the wreck because it waf4 
:raining, and I ,,,anted to get back home and keep 
dry. 

Q Did you see Mr. Jacobus's car? Did you see 
a touring car there? A It was a roadster, I he-
lieve. 

Q On which side of the street was the roadster, 
when you got there? A The roadster was on the 
lefihand side of the street. 

Q Was there anything about it that yon ob-
serve d? A Yes, the windshield was so smashed, 
and it seemed as though the dash board was pushecl 
in a ways, sort of clamping his leg in there. 

Q Di<l you put your hand on it at all? A Yes, 
I put my hand on the car and I came away all 
sticky . 
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Zane Thorna.s Oicirko) cross 

Q Do you know what was on your hand? A It 
was blood. 

Q Did you observe where this , large circus 
wagon was at that time? A I didn't pay any par-
ticular attention to the position of anything there 
except this car. 

Cross examination by Mr. McLaughlin. 

Q You had been at a party; is that it? A Yes, 
sir. 

Q Was it a good party? A vVell, what wonld 
you call a good party? 

Q What would you call a good party'? In :my 
event, the ball was over when this thing happene<l, 
iR that right? A Yes. 

Q You ·were out on your porch at the <·01·w•1· 
20 of Broughton Avenue and Bay Avenue, were _vo11 '? 

30 
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A It was not my porch, it ·was a nei~hhor's porc ;1. 
Q Y:ou live around there, though? A Yes. 
Q You saw one of these hig contraptions gojng 

hy. It seemed to be the last one, did it? A Yes, 
I sa,v several, one by one, come through. I no i<-i•<l 
it was the last one. 

Q 'fhey were all rumbling through, were they? 
A Yes. 

Q Going about as· fast as they well could seem-
ingly? A I will say craw ling along. 

Q Showing you Eixhibit D-1, I imagine that is 
what is called a trailer; is it ( handing Schwartz 
Brothers' Exhibit D-1 to witness)? A Yes, sir. 

Q Between it and the truck there was a large 
pole? A There was something connedjng it. 

Q More or less similar to that (indicating on 
photograph)? A Somewhat. I wouldn't say it 
was exactly that. 

Q Thesei photographs give us. a general idea of 
what it was; jsn't that it? A Yes. 
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Zane rPhonias Cicirko) cross 

Q The distance between the truck and the trailer 
was al)Out 10 feet'? A Well, I coulJn't say what 
ihe distance was. I know it was quite a space 
there. 

(l Can you help us out a little bit as to the 
width of Bay Avenue'? A App1·oximately JO or 
50 feet. 10 

Q That is a kind of a high estimate, isn't it? 
A (No answer.) 

Q vVell, it is the best you can do, in any event? 
A About the best I can do. 

(J As to this . last truck and trailer, <li<l it co,ue 
.around l:houghton Avenue and then go into Bay 
Avenue"? A It came down Broughton Ave11ue and 
then swung into Bay Avenue. 

Q After that swung into Bay Avenue, you saw 
that going west to:wards Broad 8t1·eet, and .YOU 
are positive it did not have any tail light on ·t A 
Absolutely positive. That is, I didn't see any tail 
light on it. I looked for it, and I didn't see it. 

(~ This was a rainy night, was it'? A It was 
rnining quite heavily. 

Q At that time, as I understand it, even then 
there was almost a collision bet·ween it and so .. te 
automobile? A Yes., sir. 

Q Was that difficult to see, back of that trailer, 
without any light'? A On that particular corner 
it would not be difficult, because there is a light 
there on that corner. 

Q As it got down further and the light faded, 
then it was difficult? A It is very dark down 
further. 

Q 'f hen afterwards there was an accident down 
further-that is, west on Bay towards Broad? A 
Yes. 

Q A hout how far away was that from where 
you had been? A About a block. 
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Zane Thorna .s Oicirko) cross 

Q You went down there, as I understood yon, 
and when you went down there you sa\v one of 
these big apparatuses-that is, the truck-and the 
in-between connection and the trailer? A Yes, 
sir. 

Q Where was that, :Mr. Owirko? A I couldn't 
tell you exactly where that was, because I didn't 
pay particular attention to it. I just watched the 
roadster. 

Q Yiou do remember, don't you, that the truck 
and trailer were towards its righthand curb, in a 
diagonal fashion? A I vrnuldn't say that, I don't 
recall. 

Q That truck and trailer that were standing 
there ·were the only truck and trailer that ,vere in 
the vicinity at that time; isn't that so? A I 
wouldn't say it was the only one, but it was the 
last one I saw coming through there before tlrn t 
accident. 

Q vVere there any others stopped there after 
the accident? A I think there was a few mol'e 
standing down further. 

Q Towards Broad Street further? A Towar<ls 
Broad Street. 

Q This particular truck that you saw, and the 
30 trailer, when you went up after the accident that 

did not have any light on either, did it? A I didn't 
pay any attention to the truck after it was stand-
ing there after the accident, but I know for a fact 
that it did not have a tail light as it passed me 

40 

before that. 

By Mr. Gillick. 

Q ·which truck are you talking about? The la~t 
truck in line? A r_rhe last truck in line. 
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Zane · 'Thomas Owirko, cross 

Q You are not talking about the truck that was 
involved in the accident? A Well, that is the 
truck that was involved in the accident. 

Q The last truck in line? A The last truek 
that I saw. 

Uy Mr. McLaughlin. 

Q T11at was the truck that went by a little whik 
before that, without any light on? A Yes, sir. 

Q T·o your best recollection, as you observed i l 
later when you went down from the place wllere 
the party had been, about a block towards Broad 
Street, you don't remember any light on it then 
either, do you? A No, sir. 

Q The roadster that you are talking about, do 
you know what kind of a car that was-what make? 
A It looked to me like a Dodge roadster. 

Q You say it was smashed about at the dash? 
A Yes, sir. 

Q That is just about where the cowl light is, 
isn't it? A Yes, sir. 

Q And that was on the righthand side? A Yes, 
sir . 

Q And the windshield was smashed there, too, 
wasn't it? A Yes, sir. 

10 

20 

Oross e.ri-a,m.ina.tion by :Mr. Gillick. 3 o 
Q I think you testified that as you were stand-

ing on this particular porch you had observed a 
certa in number of these trailers and these boxes 
going by? A Yes, I would say that. 

Q And I think you testified that the reason you 
noted that was that you ~aw some sort of a light 
on the· corner there? A Yes. 

Q A pink light did you call it? A .A regular 
pilot light, a torch light, that is what it was. 40 

) 
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Mary Enrnis Keeler) direct 

Q And the Jacobus car corning out of Broughton 
Avenue almost struck that particular truck you had 
been looking at at that time? 

Mr. McLaughlin. I object to that, your 
Honor. That is a deliberate misstaternen t of 
this man's testimony. 

Mr. G-illick. He can correct me if I am 
wrong. I thought Jacolms's car had almost 
struck that last truck. 

Mr. McLa .u,ghlin. I do not see how counsel 
could have such an impression. 

Q How many trucks had yon seen? A I s~l w 
several. I don't recall how many. I wonld judge 
about five or six. oo Q Could you estimate · the speed of Mr. Jacob-

30 

us's car? A I didn't see Mr. J acobus's car pass 
there. I didn't say I saw it. 

MARY ENNIS KEELER sworn in behalf of plain-
tiff. 

Direct exam.ination by Mr. Mylod. 

Q Miss Keeler, where are you employed'? A 
At the Mountainside Hospital in Montclair . 

Q What is your position there'? A I am em-
ployed in the record room. 

Q Did you bring your records in the Franci s 
O'Neil case with you in court today? A I did . 

Q Are these the hospital records and the X-ra ys 
of Ij,rancis O'Neil from the hospital? A They are. 

Mr. M ylod. I offer them in evidence. 

Mr. McLaughlin. They are not legal evi-
40 dence. 
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1r a llace Jaco bu-s) dire ct 

Mr. Mylod. All right. 

(The same are marked Exhibit P-1 for iden-
tification.) 

.._11r. Mylod. I understand that ownership 
and operation are admitted on the part of both 
defendants. 1 o 

WALLACE .JACOBUS, one of the defendants, 
sworn in his own behalf. 

Direr-t e{l'a,m.ination by :Mr. McLaughlin. 

Q ,Yhere do you live, )fr. Jacobus? A 5 
Hendri~ks Place, Bloomfield. 

Q How long have you lived in Bloomfield? A 
I was hom ancl raised in Bloomfielcl. 

Q ,Yhom do you live with at that address·? A 20 
My mother now. 

Q Is your father dead? A Yes, sir. 
Q Whai is your business? A I drive a truck 

for a plumbing supply company. 
0 How long have you been on that job? A 

Pretty nearly six years. 
Q Did you say how old you were? A I will he 

thhty the 17th of this month. 
Q And you are not married, are you? A No, 

sir. 
Q You live at home with your widowed mother? 

A Yes, sir. 
Q The particular night of this accident, back 

in 1930, you were then a volunteer fireman, we1·en't 
yon'? A Yes, sir. 

Q Are you still a volunteer fireman? A Yes, 
sir. 

Q You people wei·e having an affair or some-
thing, wer·en't you? A Yes, sir. 
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1\' allace Jacobus) direct 

Q vVhere was that? A Up at the corner of 
Broughton Avenue and vVatchung Avenue. 

Q So that the jury will know, if they don't, 
where is tllat vvith reference to Bay Avenue aud 
Broad Street? I_s it east or west? A Well, it is 
east. 

10 Q On the Belleville side, more towards Newark? 
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A Yes, sir. 
Q This particular night of the accident, what 

sOl't of a night was it? A It was raining pretty 
hard, and it was kind of foggy. 

Q Were you busy around the affair that night? 
A Yes, I vn1s relief man that night. 

Q What does that mean? A Well, relieving a 
man from each post every fifteen or twenty minutes. 

Q Does that mean some of those wheels? A 
Side shows and scooters and ferris wheels and all 
that. 

Q After the affair was over, was it still raining? 
A Yes. 

Q What did you do? A It started to rain. 
We all had a box. We had to give it into the chief. 
At night all the tickets we took in we took them over 
to the chief. It was raining, and we kept ducking 
under tents there. 

Q You had to give the tickets to the chief of 
the fire department, you mean? A '!''hat is right. 
·we were ducking from tent to tent. I slowed up 
uni.il I could get to my car. 

Q After a ,,Thile· did you get in your car? A 
Yes, sir. 

Q Where did you go? A I came down Brough-
ton Avenue. 

Q ,v ere you going to this dance? A No, sir. 
Q In any event, di.d you see Mr. O'Neil'! A I 

sa "T him at the corner of B1·oughton AYenne and 
Bay Avenue. 

11 
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Q Did yon offer to give him a lift home, or 
i:-;ornething like that? A Ye~, sir. 

Q Where do you live with reference to Broad 
Ri1·eet and Bay Avenue? A I live about maybe a 
mile and a half away. 

Q So yon we1·e headed towards home? 'l ... hat is, 
you were headed west on Bay Avenue towards 
B1·oad Street? A Yes, sir. 

Q vVith l\lr. O'Neil in the car? A Yes, sir. 
Q On whieh side of the street were yon d<l.ing? 

A I was riding a little to the right of the middle 
of the road. 

Q At that time, just before the accident, was it 
still raining? A Yes, sir. 

Q Was it raining hard, or otherwise? A Pret-
ty hard. 

Q What kind of an automobile did you have? 
A I had a Dodge roadster. 

Q That is a one-seat affair, is it? A Yes, sir. 
Q As you were going along, did you see any-

thing in front of you? A Not till I got about 15 
or 20 feet away. 

Q At that distance what did you see? A ·wen, 
I seen a big-something like a freight car in front 
of me. I slowed up and threw my car back in sec-
ond and pulled ovei- to the left and blew my horn, 
and I seen a man's hand motioning for me to come 
on. I started to come on, and this thing just skid-
ded right into me. 

Q Which thing? A The box. His left cor-
ner skidded in to my right cow 1 light. 

Q 'l'hat is ·what we have been ealling the trailer? 
A Yes, sir. 

Q Tlia t is not the truck proper? A No, sir. 
Q What was pulling that trailer? A Some 

kind of a truck. 
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i:r all ace Jaco bus) direct 

Q What was between them? A There was a 
shaft there, maybe 10 or 12 feet long. 

Q When this thing S!Wung around and hit you, 
where did it $trike your car? A Hight at the 
right cowl light where Mr. O'~eil was sitting. 

Q That is just about where the person on the 
righthand side was sitting? A Yes, sir. 

Q At the right cowl light is just about where 
the right leg would be, under that cowl light'? A 
Yes, sir. 

Q The cowl is right here (indicating) and 
where the man is sitting-that is his right leg (in-
dicating) ? A It pushed that right in on his 
leg. 

Q It was his right leg that was hurt? A Yes, 
sir. 

Q ,Yhere was your car after the atdden t '? 
,Yhere did you go? 0--rer to the left'? A I waR 
only about a foot away from the curb. 

Q That is, over to the left? A The left. 
Q If you went any further·, what would hap-

pen? A If I went any further, about 8 feet over 
there is an embankment. There is a park right 
there and there is a pole about 10 feet in front 
of that. 

Q After this happened, did you stop your car? 
A Yes, sure. 

Q Did you help ~fr. 0'~ eil '? A I ha.d to take 
him oYer the doors, the door was wedged, I couldn't 
get him out. 

Q The door was wedgetl '? A Yes, sir. 
Q The righ than d door? A Yes, sir. 
Q ,Yhy was it Wt>dged '? Ho"\,· wa~ it wedged'? 

A "'\Yell, it was pushed right in. Whe1·e the c·owl 
light " ·as hit, it pushed right up against the door 
so that ,rou eou1d11't open it. 
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Q That is where the door was smashed by this 
thing coming around? A Yes, sir. 

Q It was so badly pushed in that you couldn't 
open it? A Yes, sir. 

Q How did you get him out? A I pulled him 
over the top of the door. 

Q On tlie right or lefthand side? A On my 10 
side, on the left side. 

Q And then what did you do with him? A I 
put him down at the side of the park there, and I 
took my handkerchief out and started to wipe him 
off. 

Q You did the best you could for him? A 
Yes, sir. 

Q After that, did he get to the hm,pital? A 
Yes, sir. 

Q If you recall, did you see the big apparatus 
a fterwa 1·ds, the truck an_d the trailer? A Yes, 
sir. 

Q Where was that? A The front, the truck 
part, was to the right; and the other part waR 
a~lonl 2 feet away from me, sm-t of this way (indi-
cating). 

Q B .v that you mean diagonal, do you? A 
Yes, sir. 

Q ])iagonal towards the right curb? A . Yes, 

20 

sir. 30 
Q But with the hack of it away over towards 

you'? A Towards the left. 
Q How long was this thing altogether"? Can 

you give us an idea? A You mean just th0 
trailer? 

Q I mean the whole thing, the truck and the 
big pole in the middle and the trailer. If you can-
not tell us, why, don't. A "'\Vell, I couldn't tell 
you exactly. 
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1r({ l'la('e J acobns, cross 

Q After the accirlent, did you see that truck 
driver? A Yes, sir. 

Q What did he say? A I asked him to help 
me out with O'Neil. He walked .avmy and started 
to pull the truck over. 

Cross examiination by Mr. Gillick. 

Q How far had you proceeded up Bay Avenue 
the night of the accident until the time of' the 
con tact? A May be 400 or 500 feet. 

Q ·when was the first time you sa,v what you 
describe as the big wagon? A The first time I 
seen the one I was in the accident with? 

Q Yes. A It was about 300 or JOO feet from 
Broad Street. 

2 t, By the Court. 

Q How close were you to it when you first 
saw it? A About 15 or 20 feet. 

By Mr. Gillick. 

Q How fast were you going at that time? A 
Maybe 15 or 20 miles an hour. 

Q vVas your car in good condition? A Yes, 
sir. 

Q In how many feet do you think you could 
3o s_top your car? Within what distance? 

4o 

Mr. McLaughlin. I object to that. There 
is not any testimony that he tried to stop his 
car. 

Q Did you try to stop your car? A I slowed 
it up and threw it back into second gear. 

Q How fast were you going then? A Maybe 
5 miles an hour. 

Q ·when you were traveling 5 miles an hour, 
where were you then with respect to this big 
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1raTlace J cwobus) cross 

wagon? A I was over to the I eft, and I blew my 
horn. 

Q What happened when you blew your horn? 
A I saw the man wave to me to come ahead. 

Q Where were you then? On the left of the 
road? A Yes, about a foot away from the curb, 
ready to pass him. IO 

Q How wide is the sheet? A From curb to 
curb? 

Q Yes. A I don't think it is over 25 feet. 

By the Oovurt. 

Q Where was the man who waverl to you-on 
the trailer or on the truck? A On the truck. 

By Mr. Gillick. 
Q Could you have passed this big wagon a.t any 

time on your right? A No, sir. 
Q I suppose he was close to the curb. A 

·wen, the road is bad on that side. It is bad on 
the gutter side of it. 

Q How close would you say he was to the 
cmb? A How close was I? 

Q No, how close was he? A He was about in 
the middle of the road, I guess. 

Q How close was his righthand side of the 
wagon to the curb? A I don't understand the 
question. 

Q You don't kn ow how close he was to the 
righthand curb-that is, the right side of the 
wagon? A No, I don't. 

Q How many feet of space did you say, Mr. 
Jaco bus, there was between your car after the ac-
eiden t and the wagon? A Between the curb and 
the wagon? 

Q I think you testified you were close to the 
curb, you were wiihin a foot of it after the acci-
dent occm·red. A Yles, sir. 

40 
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vVal'lace Jacobus, cross 

Q Where was this wagon with respect to your 
car? A He was about a foot and a half away 
from my car, after we hit. 

Q A foot and a half away from your car? A 
After we hit. 

Q Do you remember Officer Wilhelm coming 
10 to the scene of the accident? A Yes, sir. 
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Q He was not there when the accident hap-
pened? A No, sir. 

Q Do you remember testifying in another action 
arising out of the same accident that the cars-

llfr. McLarughlin. Please read the question 
and answer. 

Q This question was asked of you by the Court: 
"vVas your automobile and the trailer in the same 
position when this officer arrived as it was imme-
diately at the time of the accident?" 

Mr. McLau.ghlin. I object to that. He is 
merely reading the question. 

Mr. Gillick. I am going to read the answer. 
The answer was, "Yes, sir." 

1ffr. AfcLaufJhlin. I object to that because 
there is nothing contradictory here that the 
witness has said. 

The Oaurt. Do not read anything that is 
not contradictory to what he said here. 

(Argument.) 

By the Court. 

Q There was an officer who did arrive there 
afterwards? A Yes, sir. 

Q At the time that he arrived, was the posi-
tion of your car and the position of the truck and 

I 
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the trailer the same as it had been immediately 

,after the accident'! A Yes, sir, it was. 

By llJr. Gillick. 

Q Were you examined by Dr. Klenk after the 

acddent? A Yes, sir. 
Q What for? A Drinking. 10 

Mr. Gillick. 'I''hat is all. 

Mr. McLaughlin. I neglected to ask a ques-

tion on uirect examination. May I ask ir, 

now? 

'The (_fourt. Certainly. 

By Jlr. Jlcl~a,1,ighlin. 

Q ,Y as th ere any light on the rear of this big 

frl'ight (·ar apparatus? A No lights at alL 20 

BJ! Jl r. Gillick. 

Q Did you notice ·whether there were two re-

fledor~ on the rear of that wagon? A No, sir, 

I didn't. 
Q Did you see tl1e pkrnre which is now in evi-

dence·? A No, sir, I didn't. 
Q I show J'OU that picture ( handing photo-

graph to witness). Do you see two 1·efiectors in 

the rear? "'ould yon say those reflectors we1·e not 

on that wagon? A I didn't see them. 
Q You would not say they were not on there, 

,rnul<1 you? A No. I didn't see them. 

Q You did see this wagon when you were 15 

01· 20 foot behind it? A Yes, sir. 

Cross ermminution by Mr. Mylod. 

(J )fr. ~Jacobus, I understand you to say you 

came down and were about to pass the trailer 

01· the t1·uek, and you blew your horn? A Yes, 

sir. 
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l \ 'ullcu ,e J a,co,b'us) cross 

Q And you were 20 feet behind the trailer? A 
When I first seen it. 

Q How close were you to the trailer ·when you 
blew the horn? A vVell, I was over to the left 
of it. The front of my car was already past it. 
If he had kept going straight, I could have got 
through. 

Q You were passing the rear of the trailer at 
the time you blew your horn? A Yes, sir. 

Q That is the first time you blew your horn, 
-when the front part of your car was even ··with 
the rear of the trailer? A No, it was just com-
ing up to the rear of his trailer~my car. 

Q You say you first blew your horn when you 
" -ere passing the rear of the trailer? A Yes, si 1·. 

Q 'rhat is the first time you blew it in order 
to get past the truck? A Yes, sir. 

Q Then after blowing the horn the man in 
the cab leaned out and beckoned to you? A Yes, 
sir. 

Q And at the time that he got his arm out to 
call you forward, where was your car with ref-
erence to the side of this truck? In other wor<ls, 
how far did you travel from the rear of the cnr 
when you blew your horn until he put his arm 
out to wave you to come on? A I was only 
al)out a couple of feet in, the front of my car. 

Q Would you say the front of your car was 
up to the door on the circus wagon? A No, i t 
wasn't that far. 

Q ·when you say the front of your car was a 
couple of feet in past the end of the truck, do you 
mean that the engine part of your car, two feet 
of the engine, was beyond the tru ck? A The 
front of it, at the radiator. 

Q And then you say the truck swung to th e 
left? A Yes, sir. 

,._ I 
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Q VVhy didn't you blow yom horn to pass this 
uuek before you attempted to pass it? A I 
s1o ,,·ed do" n and got back into second and-

Q But you say you did not blow your horn? 

il!fr. McLa,u,ghlitn. Let him finish his answer. 

A When I got a couple of feet away from the 10 
truck I blew my horn. Dy the time he put his 
11.md ont, the front of my car was l'ight even with 
the end of his trailer. 

Q I understand you to say you blew your horn 
before you got even "'ith the rea1· of t11e ti·uck. 

Mr. Mo/Ja/11ghlin. I object to that, heea~ise 
the witness has already testified to that. 
Judge Mylod would rather have him blow his 
horn after he gets past the trailer, but that ~U 
is not the witness' testimony. 

(Argument.) 

Q ( Question read.) Is that what you say now, 
that you ble-w your horn before you got even with 
the rear of the truck? A When I first seen the 
truck I was 15 or 20 feet behind it. 

Q But you did not blow yom horn until the 
front of your car was even with the rear of tlle 
trnck? A No, about 4 or 5 feet behind the truck. 

Q ·where was your car with reference to the 
rear of the truck at the time that the driver of 
the truck put his arm out and waved for you to 
come on? A About a foot away from the left 
curb. 

Q Had you l'earhed the rear of the truck at 
the time that he put his arm out? A I was just 
about getting to it. 

30 

Q In other words, you were going to pass the 
truck befme you received a signal, weren't you? 40 

) 
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A I could have passed it if he had stayed where 
he was. 

Q But, as a matter of fact, you ,,,ere pas.sjng 
the truck before you got the signal from the truck 
driver? A No, sir, I wa8 not up to it yet. 

Q Do you recognize this man as the man that 
10 gave you the signal (indicating) ? A It was 

dark and raining; I couldn't say. 
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Q The rain was too heavy for you to see his 
face? .A I seen his face, but it is so long ago I 
couldn't say. 

Q You talked to him after the accident, didn't 
you? A I just asked him to help me out with 
O'Neil, out of the car. 

Q v\'hat would you say is the dh,tance from the 
rear of the trailer oi- the cfrcus wagon to the cah 
in which this man was seated'? .A ~rhe pole was 
al)Out 10 feet long, and maybe his part ,Yas 15. 
About 20 or 25, I don't know. 

Q From the cab in which he was seated to the 
rear of his trnck-what is that distance·? A To, 
the end of the trailer? 

Q o, to the end of the truck alone'? A I 
couldn't say. 

ti 5. feet? "" as tl1e truck 5 feet long, the truek 
itself? A It is mOl'e than that. 

Q 7 feet would you estimate? A I didn't look 
at the truck, I didn't go up to see the truck. 

Q Wen, how did you estimate that the pole on 
the trailer which was attached to the rear of the 
truck was 10 feet long'? A I " ·ent down the1·e a 
1couple of days after, where they were down at 
Irvington, and seen the one that was in the acci-
dent. 

Q Did yon measure the length of the pole? A 
No, I just took a guess at it. 

' , 
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Q How long is the circus wagon? A I don't 

know. 
Q Did you take a guess at the length of that, 

too'? A I don't know how long it is. 

Q Would you say it is also at least 10 feet 

long'? A Maybe, and maybe not. I don't know. 

Q Will you tell us your best judgment as to the 

distance your car was behind the trailer when the 

man put his arm out of the cab and heckolled for 

you to come? A l\Iaybe 3 to 5 feet behind. 

Q And you could see him in the rear very plain-

ly'? A T'lle1·e was a light there about where he 

was. 'Ihe1·e is a light pretty n.ear across from Clark 

AYenue. 
ll 1'here was plenty of room to pass him on die 

left ·? A Yes, if he had stayed there. 
Q Why didn't you pass him? "\~That dill you 

blow your horn for'? A To let him know I was 

eorning. How di<l. I know he was going to t m·n 

left? 
Q I am asking you : Why did you blow yonr 

hon1 to pass this truck that was p1·oceeding in the 

snrne <1irection you we1·e proeeec1ing? ,v11y didn't 

you pass the truck? A To let him know I was 

going to pass him. 

EDGAR WILHELM sworn in behalf of defendant 

Wallace Jacobus. 

lJirect exarnination by l\lr. McLaughlin. 

Q Officer Wilhelm, you are connected with the 

Bloomfield Police Department? A Yes, sir. 

Q And have been for how many years? A Ten 

years. 
Q And you were, of course, in 1930 when this 

10 
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J,Jdya.r ll'ilhclm, direct 

Q You have been subpoenaed here on behalf of 
the defend.ant Jacobus to tell what you know? A 
I have three subpoe11as. 

Q In any event, one of them-seeing that the1·e 
ai·e only th1·ee parties here-is from my client, l\fr. 
JaL·olms; is that right? A Yes, sir. 

Q Did you see the acci(lent, 1\fr. Wilhelm'? A 
Not at the time it happened. 

Q You ·were on duty that night, weren't you'? A 
Yes, sir. 

Q ,iVere you afoot or on horseback or on a mo-
ior(·ycle or what'? A Driving a Buick sedan. 

Q As I understand it, you arrived at the acci-
•clent after it was all over? A Yes, sh. 

Q Are we correct in saying that Bay Avenue 
runs app1·oximately east and west? A Yes, sir. 

Q And that Broad Street, Bloomfield, runs ap-
proximately north and south'? A Yes, sir. 

Q "Tith reference to a cross street, if any-
Broughton or Clm·k or what-which was the near-
est cross sti·eet to Bay Avenue where this thing Iwp-
pened? A Clark Avenue. 

Q About how far is Clark from Broughton'? A 
Pour blocks. E1xcuse me, three blocks. 

Q Will you tell us whether they are large blocks 
embracing great distance, or small blocks, or what? 
A Very small blocks. 

Q "Then you got to the scene of the accid.ent, 
had Mr. O'Neil been taken away? A No, sir. 

Q W a~ he still there? A Yes, sir. 
Q Did you direct his removal to the hospital? 

A I took him to the hospital. 
Q In your Buick? A Yes, sir. 
Q At that time, the automobiles were there, 

weren't they? A Yes, sir. 
Q This truck and trailer, that was there'? A 

Yes; sir. 
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Q Do you recall whether or not there was a 
li~ht on the rear of that trailer? A There was no 
light. 

(l Are you positive about that? A Positive. 
Q That was pai·t of your official inspection, was 

it"? A Yes, sir. 
q Can you giYe us approximately -- if you can, 

arnl if you cannot, why, say so-the length, oYer all, 
of the tmck, the center piece and the trailer? A 
A g nod 30 feet. 

Q Tlint was headed in which direction, or where 
in the 1·oall, )lr. \Vilhelm? A Headed weRt, or 
rather north. ,vest, nosed in. 'rhis ~lack 11·11c-k 
d1·awing the traile1· was nosed so that it \\ ould he 
northwest. 

Q In other words, it was not parallel with the 
street, was it? A No. 

Q It was diagonal towards its righthand curb? 
A Yes. 

Q And the rear of it-that is, the trailer-in 
your best judg ·ment extended where? A Pretty 
close to half way across the road. 

Q Did you see the roadster, the Dodge roadster? 
A I did. 

Q ·where was that? A Parked on the left-
hand side of the street. 

Q That is again facing west'? A Facing west. 
Q Is it correct, Mr. Wilhelm, that on that left-

hand side, which would be the south side of Ilay 
A venue, there is after a few feet a drop for the 
park? A Yes, there is. 

Q Ohsening the roacfater, did you see where 
the damage was to it? A Yes. 

Q Where ·was it? A Not all the damage bnt 
where they had eome together in the impact. It 
wnR at the cowl light on the righthan<l side. 
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Q :Mr. Wilhelm, were you there when Mr. Ja-
co bus took :l\fr. O'Neil out of tlle car? A No, I 
·was not. 

Q He was on the ground and Mr. Jacobus was 
llel ping him at that time'? A I couldn't say 
whether he was helping him. He was on the ground. 

10 TL.ere was a gang gathered there, and everybody 
was excited. 

20 

Q In any event, at the cowl light on the right-
hand side, just immediately behind that comes tl1e 
door? A Yes, sir. 

Q Did you observe whether the door was in a 
damaged condition? A I didn't take particular 
notice of it. 

Q Is there anything else you know about tllis 
thing, l\lr. Wilhelm, that will help us here? A If 
you will ask me any question, I will ans,ver what 
I can. 

Q I have asked you every question I can think 
of. Is there anything else that occurs to you that 
will help the jury and Judge Porter? A The only 
thing I seen was tlie position of the car as I ar-
rived there, and I took the men to the hospital. 

By the Court. 

::3 0 Q Did you take them both? A Yes, sir. 

40 

Q Both of them were hurt? A Both were in-
jured. 

Q vVas Mr. O'Neil conscious or unconscious? 
A He was unconscious. 

Q And he remained . so until you got him to 
the hospital? A Well, him and Jacobus sat in 
the hack of this car. 

Q Who else was in the car with you? A No 
one. 

.::: I 
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Cross exani,ination by Mr. Gillick. 

Q You say that when you arrived there the pleas-
ure car ·was at the left curb? A At the left curb. 

Q vVhere was the rear of the Dodge roadster 
with respect to the rear of the trailer? A I would 
say about evenly across the street. 

Q How much distance was there between the 
automobile and the truck at the time you arrived 
there'! A Oh, approximately 10 feet. 

Q 10 feet between the sides? A T'hat is, from 
ihe righthand side of the Dodge car to the lefthand 
side of the box car. 

Q ~o when you arrived there, there was plenty 
of room for that Dodge roadster to have gone 
through ·t A There was 10 feet between the . two 
cars. 

( ;ross examination by Mr. Mylod. 

Q ,vhere would you say the end of the trailer 
was with reference to the center of the road'! A 
'" ' ithin a foot of being in the center of the road. 

Q Would you say that there was any part of 
the end of the trailer to the left of the center of 
Bay Avenue when you arrived? A Yes. Not past 
tl1e center. It was to the center, within a foot 
of being in the center of the road. 

Q I mean across the center. A No, not across 
the center. 

Q Then do we understand that the trailer was 
Pntirely to the right of the center of Bay Avenue 
when you arrived? A No. 

Q How much of the end of the trailer ·was. to 
the left of the center of Bay Avenue when you 
reached the scene of the accident? A rrhis big 
trailer or box car was being drawn by a Mack truck. 
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Hdyur 1\'ilhclm .,, cross 

':J.1he Mack truck has nosed in to the curb. There 
was a bar· between this Mack truck and the trailer. 
Then the trailer e.,-tended out this way (indicat-
ing) . The machines were faced in that direction, 
the lVIack truck here (indicating) and the trailer 
a l out her·e (indicating). 

By the Court. 

Q Was there any part of the trailer out beyond 
the left of the center of the road? A Not beyond 
the left, I ·would say. 

By J.Vl r. Gillick. 

Q \Vas there any projection, any rod or any-
thing, sticking out from behind the end of the 
trailer, that you know of? A I didn't notice auy. 

By the Court. 

Q You say there was no light lighted on the 
ti·ailer ·when you arrived there? A No, sir. 

Q \Y as there any light there at all that was 
not lighted? A No, sir. 

Q '!'here was not only no light but no provision 
for a light; is that what you mean'? A Well, the1·e 
was provision there. 

Q What proYision was there? A Little red 
lights on the bottom by the license plate. 

Q With an electric bulb in it? A I didn't ex-
amine it to see whether there was an electric bull> 
there or not. There was no light there. 

Q There was a lamp there, but it wa~ not 
lighted? A Yes, sir. 

Q vVas it broken? A Yes. 
Q It was broken? A Yes. 
Q The lamp was broken? A Not the lamp, 

but this little plate that sets in these sockets wn~ 
broken. It was not broken, there was none in there. 
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Q ·what do you mean, "There was none in 
there"'? A 'I''his little glass plate that sets over 
the light. There was . no plate in there. 

Q No plate _? A No glass plate. 
Q Was there an electric bulb in there? A No, 

sir. 
Q None in there at all? A No, sir. 

E DWARD .JOHN VANGIESON sworn in behalf 
of plaintiff. 

Direct emumin.ation by Mr. Mylod. 

Q You are :=i practising physician of tlle Stu te 
of New Jersey, Doctor? A Yes, sir. 

JJfr. M cLa .ughlin.. I admit the doctor's quali-

10 

fications, on behalf of Mr. Jacobus. ::!U 

Mr. Gillick. I will admit them also. 

Q Did you examine Francis Peter O'Neil with-
in the last couple of days? A Yesterday. 

Q Will you take the hospital records? You saw 
him in the Mountainside Hospital? A Yes, sir. 

Q Will you describe what injuries Mr. O'Neil 
had, using the records to refresh your recollection'? 

The Gou.rt ( To the witness) : If you need 
fuem. 30 

A Of course, this was two years ago, and it is 
necessary. 

By the Court. 

Q Did you treat him? A Yes, sir, I did. ·when 
l\Ir. O'Neil was brought in, apparently by the Po-
lice Department, he showed evidence of a marked 
amount of bke<lin~, \Yith multiple lacerations of 
thP face and head, meaning possibly four lace1·a- 40 

) 
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tions-yes, four lacerations of the face and head, 
three on the face and one on the forehead. The 
bleeding was profuse from those lacerations. Of 
course, they necessitated a good many sutures. He 
also presented evidence of a fracture of the right 
leg, upper third of the fibula, which is the small 

10 bone, of the right leg. This fracture of course 
could be felt physically when Mr. O'Neil was 
brought into the accident room. 

Q Could the bone be seen protruding through 
the skin? A No, sir. 

Q It did not protrude? A It was not com-
pounded. Mr. O'Neil of course was semiconscious 
when he was in the hospital-that is, when he came 
into the accident ward, apparently from the blow 
which he received on the head in the a.ccidenL 

2 0 X-ray fin dings of the head revealed no evidence of 
a fracture of the skull itself, but did reveal a frac-
ture of the nasal bones, which as I recall definitely 
was very markedly displaced. 

30 

40 

By Mr. Mylod. 

Q Have you the X-rays there, Doctor? A Yes, 
sir. 

Q Can you identify the X-rays as the X-rays . of 
Mr. O'Neil? A Do you want to look at them;? 

Q Yes, look at them. A These are the X-rays. 
(~ What do the X-rays show with reference to 

the right leg? A Definite fracture of the right 
fibula in the upper third. 

Q Can it be seen on the X-ray? A Yes, sir. 
Q Have you any other X-rays? A TMs is 

the X-ray of the skull, which shows definite evidence 
of a fracture in the nasal bone. 

Q Will you point out on the X-ray where the 
fractme shows? A Right through here (indicat-
ing). 

_ I 
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Q Are there any other X-rays? A First we 
take the skull in four different plates, because of 
a possible fracture. Of course, these are just lateral 
views. The other is a posterior view which shows 
nothing of the nose at all, showing a negative head 
condition. 

Mr. Mylod. I offer the X-rays in evidence. 

( The same are received in evidence and 
marked Exhibit P-2.) 

Q Have you refreshed your recollection from 
the records? A As near as I can, yes, sir. 

Q What injuries are permanent ·t A 'The frac-
tme of the nose has shown evidence of an increased 
amount of callus formation, which is undoubtedly 
permanent. Of course, I am not giving testimony 
as an expert, but I feel from a general practitioner's 
s:andpoint that this is permanent. The scars of' 
his face are permanent. 

Q I notke, Doctor, that there is not only a sear 
on his temple but very very heavy flesh and a 1·ais-
ing of the flesh at that point. Is that permanent? 
A That is permanent, yes, sir. 

Q The scar on the nose, does that show any de-
formity, any thickening of the tissue'? A 'l111e 
sear is j nst a definite scar tissue on the nose, al-
though there is a deformity of the nose from the 
callus formation, from within. 

Q Is the deformiiy in the young man's nose per-
manent? A Yes, sir. 

Q What about his leg, Doctor? Did you ex-
amine his leg too? A His leg shows very good 
healing. 'l'here is no evidence of any definite 
marked deformity that you can feel. An X-ray will 
probably show callus formation, but as far as the 
le~ is concerned 1 do not feel that we ran rorndcl0r 

10 
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that as a permanent condition except from the frac-
ture standpoint. 

Q Does the skin on the leg where the fracture 
occuned-does that show where the fracture was? 
A No, ~ir. 

Q That is not evident then? A No evidence 
10 outwardly at all. 

Q The young man complains of frequent nose 
bleeds since the accident. What have you to say 
iabout that? A That is undoubtedly due to the 
amount of scar tissue in the nose or the calcified 
tissue in the nose \Yhich is covered by a mucus rnem-
b1·ane which is very vascular. If he happens to 
:strike it, or anything, it will naturally bleed, and 
possibly as be gets out of a chair or has any exer-
tion. 

2 O Q The hill of the Mountainside Hospital for the 
eight or nine days he ,vas in the hospital amounts 
to $29. Would you say that $29 is a reasonable 
charge? A I would, for the circumstances which 
he was treated under. 

By the Court. 

Q Had you any bill, Doctor? A Only for this 
morning. 

Q No, I don't mean this morning. A Pardon 
3 o me, I did not mean this morning. I mean yesterday 

when I examined him. 

Cross examination waived. 

PLAINTIFF RESTS. 

Mr. Gillick. At this time, if your Honor 
please, it seems to me there is nothing in this 
case which would indicate any negligence on 
the part of the defedant Schwartz Brothers, 

40 Inc. Looking at the case from any angle, the 
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plaintiff O'Neil did not see anything until he 
was 3 or 4 feet away, and after the accident 
he could not testify to the position of the cars. 

As to the defendant Jacobus, there is no 
question as to lights. Jacobus saw the car 
when he was 15 or 20 feet away. He said he 
sounded his horn although O'Neil said he din 10 
not hear him sound it. Jaco~ms sai<l that the 
position of the cars was the s.ame after th e ac-
rident ,,;-1:en Officer '"Wilhelm got there as it waR 
at the time of the a cciden t , and at nu~t time 
his car was agninst the cnrh '.7Ilf1 01ir i" 11· wns 
over on our right side of the road , and there 
was a distance of 10 feet hetween the sides of 
both cars. Tbere was plenty of room for him 
to pass. If he did what a reasonably prudent 
man wonld have done, there wonld have been 
no accident. There has been no negligence 
shown on our part. vVe were always on our 
side of the road. 

The question of lights does not enter into 
the <;ase, because Jacobus saw our car when 
he was 15 or 20 feet away. 

It seems to me from the very nature of this 
box, this trailer, it would not perform the man-
euvers which are credited to it. 

On that ground I ask that there be a non-
suit as far as the defendant S.chwartz Brothers, 
Inc., is concerned. 

( Motion denied.) 

Mr . Gillick prays an exception to this ruling 
of the Court. 

E xception noted as ground of appeal. 

20 
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JOSEPH P. TA URIELLO sworn in behalf of de-
fendant Schwartz Brothers, Truckmen, Inc. 

Direct exa;m.ination by :Mr. Gillick. 

Q :Mr. Tauriello, on :May 24, 1930, were you em-
ployed by Schwartz Brothers, Truckmen? A Yes, 

10 sir. 
Q Are you employed by them now? A No, 

sir. 
Q For how long had you been driving for 

Sch,Yartz Brothers at the time of the accident? A 
About eighteen months. 

Q On this particular night in qnes' ·ion, whnt 
were you doing? A I got orders to take my truck 
ont of the garage and go to the-what rlo yon r~ll 
it?-a carnival, I don't know whether it is a carni.-

20 val or what kind of an affair they had. "\"Ve got 
orders to go up there, and we were suppose{l to 
pull a wagon from Bloomfield to Irvington. So I 
went up there. 

Q How many trucks were up there that eve-
ning? A About nine. 

Q What happened when you arrived at the car-
nival? A It was raining, so we had orders to pull 
the truck to the side of the road. 

Q What time did you leave the carnirnl 

30 grounds? A About hvelve o'clock. 
Q What did you do then? A They gave me 

orders to couple up to one of the wagons. I did 
couple up to the wagon, and I pulled the wagon to 
the side of the road, and he told me to park there. 

40 

By the Court. 
Q That was at the carnival grounds? A Yes. 

By Mr. Gillick. 

Q Why did he tell you to park there? A Ile-
cause he wanted all of us to leave at one· time. 
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Q You mean the nine wagons? A The nine 
wagons. 

Q What part of the procession were you in? 
Were you the first, second or third one? A I was 
the first wagon leaving the carnival grounds. 

Q vVere you the first wagon all along'? A 'fhe 
fast wagon all the time. 10 

Q At what rate of speed ·were you proeeeding? 
A I was ordered from the bosses of the ca1·nival-

Jlfr. McLaughlin. I object to that. 

'l.'he Court. Objection sustained. 

Q At what rate of speed were you proceeding? 
A The rate of speed of 3 to 5 miles an hour. 

Q Is there any particular reason why you . should 
have gone 3 to 5 miles an hour? A 'l"he reason 
why I was going 3 to 5 mile~ an hour was if I 
went more than 5 miles an hour, the box of the 
wheel would get red hot, which is liable to snap 
i.he axle or burn the wheel up, and I ·wouldn't be 
ahle to draw the wagon. 

Q As you proceeded down Bay Avenue, up till 
the time that this accident happened, did you hear 
anyone at any time blowing a horn? A No, sir. 

Q Did you put your hand out at any time·? A 
No, sir. 

Q What kind of a shirt were you wearing? A 
I didn't have no shirt. I had a lumber jacket, one 
of them leather jackets. 

Q Was there anybody with you at that time? 
A Yes, sir. 

Q What was the first you knew of the accident? 
A When I heard a crash. 

Q Where was your car at that particular time 
with respect to the intersection? A I was on the 
right side of the road. 

20 
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Q How much room was there between the left 
side of your car and the cmb? A I would say a 
foot or two. 

By the Court. 
Q He asked you what distance there was be-

10 tween the curb and the left side of your car. A 
1'he left si<l.e of the wagon and the tmck '? 

20 

30 

40 

Q How mn('.h space was there between the left 
of yom truck and. trailer and the lefthand curb'? A 
Oh, about 13 or 14 feet. 

By Mr. Gillick. 

Q Was your truck equipped that night with re-
flectors? A Yes, sir. 

Q I am going to show you a picture which ha8 
been marked E,xhibit D-1, and ask you if thar is 
a picture of that particular wagon (handing Ex-
hibit D-1 to witness). A This i~ the wagon that 
I was drawing from the carnival. 

Q \Vere those two reflectors in working order 
that night before you started ont? A Yes, one 
was an amber light attached to the ba('.k of the 
wagon, and the red reflector glass was on the bot-
tom of the wagon, facing down. 

Q 'l'hat lamp that is the1·e, was that on there 
the night of the acddent? A' It was not on there 
at the time of the accident. I put that lantern there 
after the accident occuned. 

Q Why did you do that? A Because I didn't 
have no parking light which anybody else could see, 

• so I had to put a lante1·n onto it. 
Q Did I ask you what was the first you knew 

of the accident? A Yes, you asked me that. 
Q What happened after the accident"? A 

,vhen I J1ear<l. the crash, I stopped. 

-- I 
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Q Did you get out of your truck? A I got 
out of the truck, and I seen the car was to the 
side of the road. So I helped the fellow out of the 
car. 

Q You helped the fellow out of the car? A 
Yes, me and the fellow that was riding with me .. 

Q Did Mr. Jacobus help him out of the car? A 10 
No, sir. 

Q ls the man who was riding with you in court 
here today'? A Yes, sir. 

Cross e:rn,mination hy Mr . McLaughlin. 

Q As I understand it, you were proceeding on 
Bay Avenue, going toward Broa<l Sitreet, at a speed 
of not more than 3 to 5 miles an hour at the time 
you heard the crash. Is that right? A Yes, sir. 

Q You were on your righ thand side of the road, 
weren't you? A Yes, sir. 

Q Then you stopped when you heard the crash; 
is that right'? A Yes, sir. 

Q You stopped within how many feet? A 
vV ell, I couldn't tell you exactly hovY many feet- ·-

Q Well, you stopped immediately, going at 3 
miles an hour, didn't you? A Yes, I stopped. 
Say the car was to the right of the road and I am 
t o the left of the road, the car tracks were about 
even as I stopped. 

Q At the time you stopped, when you heard the 
crash and stopped, you stopped immediately'? A 
I stopped immediately. 

Q J low was it that after the accident and hefo1,e 
the cars were moved, your truck, the front par·t of 
th is prncession, was nosed into the curb diagonally'? 
A l\ly nose of the truck was dired straight from 
behind the 'Wagon. 

Q It Was never nosed into the curb diagonally'? 
A X ot tlrnt I could notice. 

30 
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Q You have just said that it was straight, paral-
lel with the curb, as far as you could see·t A As 
far as I could see. It was kind of dark that night. 

Q But you did not head in towards the curb, 
did you? A No, sir. 

Q You did not try and get your truck back over 
1 O to the righ th and side of the road, did you ·t A No, 

sir. 

ao 

Q And it was not at that time that the trailer 
on this wet, nasty night came up behind you and 
skidded into the Dodge coupe, was it? A No, sir. 

Q Had you pulled these trailers befo1·e '? A 
Yes, sir, I have been driving one for nine years. 

Q Driving a trailer? A Yes. 
Q I do not pretend to be an expert. I am talk-

ing about this thing (indicating on photograph). 
A That is the first time J ever drew one of them 
behind a tractor. 

Q vVell, now we are getting somewhere. Do yon 
understand that I mean this (indicating) as the 
trailer? A Yes, sir. 

Q When you say you have been driving nine 
years, you mean driving a truck? A That is not 
exactly a trailer. That is a wagon being dra :wn be-
hind a truck. A trailer is altogether different, it is 
a unit to the truck what I drive, it is stationary. 

Q A trailer is part of a truck? A It is not 
part of the truck itself. 

Q. T'l1e trailer that you are used to driving is 
built to fasten on the back of the truck? A Yes, 
.sir. 

Q And the handling of it, the manipulating of it 
by the driver, is therefore easy, isn't it? A It is 
the same thing as that (indicating). 

Q This wagon that we are talking about here is 
40 not the same as the trailer that is specially con-
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structed for the truck that you are used to driving, 

is it'! A No, sir. 
(l This is the first time you ever pulled one of 

tht ·se things? A Yes, sh. 
Q This was a pretty nasty night, wasn't it? A 

Yes, sir. 
Q And these are flat wheels on this thing, aren't 10 

they ·t A fron rims. 
Q hon rims on the wagon? A Yes, sir. 

Q 'l"'here were no chains on them, were there? 

A No, sir. 
Q 'What kind of' pavement is on Bay A venne? 

A A tar road, with gravel and stone mixed in it. 

Q A pretty good road, isn't it? A Yes, sir. 

Q With the 1·ain that had heen on the pa--rernent 

nU niµht, it was a little slipper)r, wasn't it'? .A 

No . that I could notice. 2 0 

Q Did you notice anything that night? A The 

only thing I no~iced-I was keeping on going 

straight, and there was nothing that occ11rrt•<l to 

11u 1
, only the c1·ash. 

Q Did you keep on going straight'? A Yes, sit. 

Q You made a turn at Broughton Avenue, didn·t 

yon? A That was where I had to make a turn. 

I <·ouldn't go no further because on the other side 

of Broughton Avenue is a dead encl street like. 

Q You 1·emember that you testified on your tli- 30 

red examination that you did not put your hand 

out at all tl1at night? A Yes, sir. 

Q You did not put it out going a1·ounrl Brnugh-

ton A Yenue either, did you? A No, sh. 

Q And you almost struck a car there'? A I 

<lidn't strike no car. 
<i Of course you did not strike it, but you al-

most <lid, didn't you? 

Mr. Gillir-k. I object to this. There is no, 

testimony that he almost struck a car. 40 

J 
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The Court. Somebody almost ran into him, 
then. 

Q You never even knew that? A I don't know 
"'hat you mean. 

Q Did you hear the neighbor who testified on 
the stand a few minutes ago? A He said that that 
vrns the last wagon. I wasn't the last wagon of the 
carnival. I was the leading wagon from the carni-
val grounds. 

Q He sairl it was the same wagon that was in 
an accident a little bit later up near Clark Avenue, 
which is your wagon. A It is impossible for it 
to be my wagon. 

Mr. Gillick. I object to the comparison of 
testin;wny. 

Q After the accident you hung a lantern on the 
wagon? A Yes, sir. 

Q And then you had the picture taken with the 
lantern on? A I didn't have the picture taken. 

Q This is the thing that was in the accident, 
isn't it (indicating on photograph)? A Yes, sir. 

Q You didn't know anything about the mechan-
ism on that wagon before you got on the scene, did 
you? You had nothing to do with hooking up the 
ignition, did you? A I got orders to hook it up, 
that is all. 

Q Where did you hook up the tail light to? A 
To the rear of the wagon. 

Q ·what sort of a light was that? A What do 
you mean? Before I left the carnival grounds? 

Q Yes. A I never touched it. Them are 
equipped with the wagons, they are stationary on 
them. 

Q You never touched the light at all? A No, 
40 sir. 
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Q And you never looked behind you from the 
time you started? A Yes, I did. 

Q When was that? A At the time I left the 
carnival grounds there was a red reflector glass 
and an amber light. They are both equipped on 
the left rear of the wagon. 

Q Showing you E,xhibit D-1, which is supposed 10 
to be the same or a similar apparatus, and pointing 
to the left rear- A (Interrupting) That is the 
amber light, and here is your red reflector glaRR 
which waR busted when the accident happened (in-
dicating). 

Q This is the tail light that is rlown here ne·n· 
the wheel (ind.icating); is that right? A Yes, sir. 

Q That is the light fixture that did not even 
have a glass in it, isn't it? A It had an amber 
light in the place there. It doesn't carry no bulbs 
or electric. The lights from a car behind show in 
the reflector glass, which would give you a red light. 

Q So now we come down to it that there was 
not any light on the wagon at all-

Mr. Gillick. I object to that, unless you ex-
plain to the witness what you mean by "light." 

Mr. McLwu.ghlin. He has just explained it 
to me. 

Q Didn't you just tell us that there was not 
any bulb in the amber thing, that something shines 
on it, and then it is a red light? A Yes, sir. That 
is what the law requires. 

Q So that there was not any light there, was 
there? A T'here was a red reflector glass and an 
amber light. 

Q Would you mind telling us what they are, 
again? A It is a red piece of glass what you hook 

20 

30 

on~o the hack of a car. That is a red light. 40 
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Q That is a piece of glass, so far. A I don't 
know whether you call it glass or not, but that is a 
light. 

Q Is there an electric bulb in it? A No, it 
don't have no electric bulb in it. 

(~ Then the.re is not any electric bulb in the rear 
10 of it? A No, sir. 

40 

Be-di.re:ct exwrnina,tion by Mr. Gillick. 

Q Do you know of your own knowledge whether 
all these wagons were equipped with these reflec-
tors? A Most of the wagons that I paid attention 
to, they had amber and red lights. 

Q They did not carry lamps? A No. 
Q You said that was all the law required, j 118t 

the reflectors? A The reflectors. 

JOSEPH CIFE 'LLO sworn in behalf of Sch,Yartz 
B1·others, Truckmen, Inc. 

Dire( ·t exa.ni.ina,tion by Mr. Gillick. 

Q Were you riding with Mr. Tauriello on the 
night of the accident? A Yes, sir. 

Q At what rate of speed were you proceeding 
along Bay Avenue? A 3 to 5 miles an hom. 

Q Did you at any time hear a horn blown? A 
No, sir. 

Q Did you see Mr. Tauriello put his hand ont? 
A No, sir. 

Q Did Mr. Tauriello swerve his car or that truck 
which he was in? A No, sir. 

(~ On what side of the road were you proceed-
ing? Were you on the right or on the lefthand. side? 
A The right. 

Q How close were you to the center? A To 
the center of the road? 
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Q Yes. A We weren't at the center of the 
road, we were at the curb, the right curb. 

Q After this accident, what was the first that 
you knew of the accident? A When I heard the 
crash. 

(l What did you do? A We jumped out of 
the car and pulled Mr. O'Neil out. 10 

Q Who pulled Mr. O'Neil out? A Me and 
Joseph Tauriello. 

Q Didn't Jacobus pull him out? A No, sir, 
he told us ·to leave him alone, he said he was not 
hurt. 

Q Jacobus said O'Neil was not hurt'? A Yes, 
sir. 

Q And you and T'auriello helped him out? A 
l\ie and 'fauriello helped him out. He said that he 
could stand up, so we left him alone, and he crashed 20 
to the ground, he was unconscious. So ,ve thought 
,, e would hail a car and put him in and take him 
to the hospital. 

(,l What was the position of the cars immediate-
ly after the accident? 'Where was Mr. Jacobus's 
car? A It was towards the left. 

Q How much space was there between your 
car-that is, the box attached to the truck in which 
you were riding-and Jacobus's car? A You 
mean the left? 3 o 

Q Yes. A About 12 or 13 feet. 
Q Boom enough for one or two cars to pass? 

A Room enough for one car. 

Cro,,ss exa,minration by Mr. McLaughlin. 

Q Do you drive an automobile? A No, sir. 
Q Did you ever drive an automobile? A No, 

sir. 
Q What were you doing on this truck? A I 

was with Joseph Tauriello. 40 

) 
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Q Re was driving. Were you helping? A 
Yes, sir. 

Q You are a truck helper; is that it? A I 
wouldn't call it a truek helper, I just was giving 
him a han<l. 

(1 You say that this truck was moving along 
this particular night at three miles an hour? A 
Three to five. 

Q Why do you say three to five? A I did say 
three to five. · 

Q I said: Why do you say it? A Why do I 
say it? 

Q Yes. A Because he can't go any faster. 
Q Who can't go any faster? A The truck, be-

ca nse the wagon won't carry the weight, because the 
"heels would burn up. 

Q What wheels would burn up if it went more 
than 3 miles an hour'? ·wm you show me that on 
the photograph? A I don't know much abont 
trucks. 

Q This is not a truck, by the way. This is a 
wagon. A T'hem are wooden wheels. 

Q vYooden? A Yes. 
Q I thought they were iron. A Well, the rims 

are iron, but they are wood there (indicating). 
Q You say that a wooden wheel will burn up 

if it goes more than 3 miles an hour; is that it•t A 
I think so. 

(J What rnakPH you think that'? A Beeause it 
can't go any faster. 

Q I beg your pardon? A Ile couldn't pull it 
any faster. 

Q Did you ever see any of these wagons rumb-
ling along, driven by horses? A Listen, I don't 
know nothing about wagons, I am not a truck 
driver. 

-:_ I 
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Q Did you ever drive horses? A No, sir. 
Q Did you ever ride a bicycle? A No, sir. 

Mr. Gillirk. I object, your Honor. 

Mr. McLa!llghlin. I withdraw the question. 

Q In any event, you were going along on Day 1 o 
A Yenue this wet night, after midnight, with this 
llig :u ark ti-uck '? A It was a :Mack truck. 

Jlfr. JJcLaughlin. You haven't got a picture . . 
of the truck, have you, :Mr. Gillick? 

Mr. Gilli<-k. No. 

(l 'I''here was a big ti·ailer behind you; is that 
right? A Yes. 

Q And there was nothing else on the road except 2 0 
JOlll' own rolling stock, was there? A ·what do 
you mean by that? 

Q I mean: There was nothing else corning at 

;vou from the opposite direction on Bay Avenue, 
was t hei·e? A You mean was there anything com-
ing towards us? 

Q Yes. A No, sir. 
Q You were the first truck, weren't you? A 

Yes, sir. 
Q Arnl you were out in the clear, in the middle 

of the road? A No, sir, ,,~e were on the side, at 

the tight of the road, to the curb. 
Q With it after -midnight and with this big ap-

pai·atus and nothing else on the road but you, you 

we1·e over at the curb; is that right? A At the 
curb. 

Q You were not riding on the crown of the 

1·oc1d with this difficult job of pulling this trailer, 

were you? A What do you mean by the c1·own 
of the road? 40 

) 
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Q I mean around the middle of the road. A 
No, sir. 

Q What makes you say you were riding next to 
the curb, the righthand curb? A Because I 
1jmnped off on that side. 

Q You jumped off on that side. Did you get 
10 on the sidewalk? A I jumped off. It was pretty 

dark there. 
Q And you were still in the street, weren't you? 

A Yes. When I heard the crash, I got out. 
Q And then did you walk over to the righthand 

sidewalk, up over the curb? A I went to the 
left, around the truck. 

Q Around the front of the truck? A Yes, and 
come over to the accident. 

Q Did you see there was not any light on the 
O rear of that trailer too? A Th ere were ret!ect01 s. 

ao 

Q v-Vould you mind answering the question, if 
you understand it? There was no light on the 
trailer, was there? A What do you rriean by a 
light? Do you mean a lantern? 

Q · A light. I mean a light. Was there a lig-ht 
on the trailer? A I don't know. 

FRED R. GIESE KE sworn in behalf of defenuant 
Schwartz Brothers, Truckmen, Inc. 

Direct examination by Mr. Gillick. 

Q Mr. Gieseke, were you employed by Schwartz 
Brothers on the night of this accident? A I was. 

Q Had you gone to Bloomfield, to these circus 
grounds? A I did. 

Q Were you driving the same sort of a truck 
that Mr. Tauriello was? A Yes, sir, it was also 
a Mack truck. 

Q We1·e you also urawing one of these wagons? 
40 A Yes, sir. 
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Q What was your wagon equipped with in the 
matter of lights? A The wagon I had had reflec-
tors, amber and red reflectors. 

Q ':l1he same as Mr. Tauriello's? A T1hat is 
right. 

Q Is that what was always used, as far as you 
know? 10 

Mr. Maljau.ghlin. I object to that, because 
they never had these wagons before this par-
ticular trip. 

Q Is that what all these wagons were equipped 
with that night? A All these wagons I know of 
had the amber and red glass. 

Q Were you directly in line behind Mr. Taur-
iell o? A I ,Yas second in line. 

Q Anrl what was Mr. Tauriello? A He was 
first. 

Q Did you proceed right along in back of him 
along Bay Avenue? A We had orders-

By the Court. 

Q Not what you had orders to do. What did 
you do'? A We stayed about 50 to 75 feet apart. 
By Mr. Gillick. 

20 

Q When you were 50 foot from the rear of the 30 · 
wagon drawn by Mr. Tauriello, could you see Mr. 
Tauri ello's wagon? A Yes, I had very powerful 
headlights. 

Q Do you remember Jacobus's car passing you 
nt any time? A It passed on my left. 

Q At what rate of speed was he going? A I 
won] cl say fast. 

Q Did anything happen as he passed yon? A 
IT e ha rely missed the left front of my truck. 

40 

) 
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Q You did not actually see the collision, did 
you? A I didn't see the collision. 

Q Did you see where the cars were located after 
the accident? A I did. 

Q vVhere was J a.cobus's car? A The lefthand 
si{1e of the road. 

Q Up alongside of the curb? A I would say 
very close to the curb. 

Q ,Yhere was Mr. Tauriello's truck, the wagon? 
A On the righ thand side of the road. 

Q How much distance was there between the 
wagon and the right side of the Jacobus car? A I 
would say approximately 12 foot or so. 

Q Enough room for one or more cars to pass? 
A I passed myself) after the accident. 

Q You passed between the Jacobus car an<l the 
box after the accident? A I did. 

Q ,vas there any particular reason why these 
wag'ons could not he hauled at a rate of speed faster 
than 3 to 5 miles an hour? A Well, it seems they 
were loaded very heavy with machinery and differ-
ent things, and if they went too fast the grease 
would burn out, and that would mean frozen axles, 
which would cause a break-down. 

Q Did you at any time see Mr. Tauriello's car 
swerve? A I didn't notice it particularly. 

30 Q Did you see it swerve? A Not par,icularly. 

Cross examination by Mr. McLaughlin. 

Q You remember it swerving when it nosed into 
the curb? A I was following in back of him, he 
was going right along. 

Q You remember him nosing into the curb? A 
I didn't see him nose into the curb. 

Q You saw him go towards his righthanrl curh, 
which is ·approximately northwest? A He was 
riding on the righthand side of the road. 
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Q Would you mind answering the question? 

( Question read by the stenographer.) 

A I didn't particularly notice him. 
Q You saw, after the accident, that the truck 

was nosed into the curb, didn't you? A The truck 
",1s Rtanding on the righthand side of the road. 1 O 

Q Wasn't the front of the truck in a diagonal 
direc-tion towards its righthand curb after the acci-
<lent? A I would say it was standing on the right 
side of the road. 

Q Standing on the right side of the road , but 
not parallel with the road, was it? A (No ans-
wer.) 

B y the Court. 

Q Was it straight on the road or crooked on the 
road? A I would say parallel with the curb. 

By Mr. M cLaughlin. 

Q Were you there after the accident? A I was 
second in line . 

Q Did you follow this other truck? A There 
was nine of us in a row. 

(J Did you follow the truck that was in the 
accident? A I did. 

20 

Q Immediately behind it; is that right? A 50 30 
to 75 feet, approximately. 

Q You are sure about that? A Yes, sir. 
Q Well, then, you saw the near collision at 

Brou ghton Avenue and Bay Avenue, didn't yon? 
A I didn't notice any. 

Q Didn't you see a car pass? A Quite a few 
cars passed us. 

Q Did a car pass the truck immediately ahead 
of you at the intersection of Broughton Avenue and 
Bay Avenu e? A I didn't notice any. 40 

) 
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Q You were looking right ahead, weren't you? 
A Yes, sir. 

Q And you had powerful headlights? A Yes, 
sir. 

Q You did not see the driver of the truck ahead 
of you put his hand out, did you? A No, sir. 

10 Q For the turn? A No, sir. 

20 

30 

Q As a matter of fact, he didn't, did he? A I 
didn't notice. 

Q And he did not blow his horn? A I didn't 
hear any. 

Q You did not blow yours either? A No, sir. 
(~ You had never pulled such a weight before, 

had you? A T!hat was the first time. 
Q What speed were you pulling your wagon at? 

A We had orders not to travel at over 3 to 5 miles 
an hour. 

Q Now, tell the jury what actual speeo you were 
traveling at. A I would say about 3 miles an honr. 

Q What kind of a truck were you driving? A 
A Mack truck. 

Q vVas that a great big bull dog Mack? A A 
bull dog lVlack. 

Q That is a 7-ton truck? A A 5-ton truck. 
Q You said something about these wagons being 

loaded with machinery. A That is right. 
Q What machinery were they loaded with? A 

Ferris wheels and merry go round equipment, anrl 
so on. 

Q And a lot of horses and boxes and things like 
that, weren't there? A They were all closed and 
solid. 

Q 
Q 
Q 
Q 

you? 

·what? A They were closed up tight. 
~I"he boxes? A The wagons. 
The wagons were closed? A Yes, sir. 
And you don't know what was in them, dq 
A No, sir. 
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Q 'l'hen you don't know that machinery was in 
the wagon ahead of you? A Some of the wagons 
were marked what they had in them. 

Q vVhat was the wagon ahead of you marked? 
A I don't know. 

Q vVhat was your wagon marked? A I don't 
remember. 1 o 

Q Then you don't know whether the wagon 
ahead of you had any heavy stuff or not? A No. 

Q How long have you been driving an automo-
bile ·t A Eight years. 

Q Do you say that a wagon or an automobile 
gets a hot l)ox on its wheels when it is driven more 
than 3 miles an hour? A So we were told by the 
tarnival men, not to proceed over 3 to 5 miles an 
hour. 

Q "Why, your tr-uck would not pull that trailer 2 0 
goJ.ng at 3 miles an hour, would it? 

Jl!Jr. Gillick. I object to that. 

The Court. I shall allow it. 

A Yes, sir. 
Q How long have you been driving those? Nine 

years? A I have been driving trucks since 1D26. 
Q How long have you been driving this bull dog 

Mack that you drove that night? A We have a 
fleet of cars. vV e drive different on es down there. 

Q Did you ever drive any of the trucks at 3 
miles an hour on the road? A We drove them 
faster if we had nothing attached to us. 

Q You got there immediately after the accident? 
A I was in back of Mr. Tauriello. 

Q 50 feet, as I understand it? A Approxi-
mately. 

Q And you kept corning up to the scene of the 
accident? A I stopped when I heard the crash. 

30 

40 

) 
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Cl You were 50 to 75 feet behind the truck that 
was in the crash? A That is right. 

Q T'hat would make you how much behind the 
trailer? A I said behind the trailer 50 to 75 feet. 

Q What is your idea of 50 feet? A Well, to 
the best of my judgment, a little better than the 

10 length of this room. 
Q So the first thing you knew was that you 

heard a crash? A Yes, sir. 
Q Do you mean that? A Yes, sir. 
Q You, 50 feet behind the truck, the trailer di-

rectly behind it, with your powerful headlights cen-
ter·ed on the accident, and the only thing you know 
ahout the accident is that you heard the crash? A 
You pay attention to your driving. 

2 0 Q This was , directly ahead of you on the road, 

30 

the length of this room a,Yay, and there was a street 
light there too, and you did not see what happened; 
is that it? A I heard the crash. I didn't see the 
accident. 

Q That is because you were not behind the 
driver of the other truck but ahead of him, weren't 
you? • 

Mr. Gillick. I object to that. 

The Coit.rt. I shall allow it. 

A I was second in line. 
·Q Did you get out of your truck and go up to 

the scene of the accident? A I did. 
Q Then you saw the truck, didn't you? A 

Yes, sir. 
Q And the trailer? A Yes, sir. 
Q And the Dodge roadster? A Yes, sir. 
Q Did you help Mr. O'Neil- A By that time 

4 ii they were pretty well getting straightened out. 
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Q You can anticipate me better than I can, but 
listen to the end of the question. Did you help 
Mr. O'Neil out of the automobile? A No, sir. 

Q He had already been taken out by the time 
you got there; is that it? A Yes, sir. 

Q , ,vas he on his way to the hospital by that 
time? A No, sir. 10 

Q Did you see Officer Wilhelm? A I didn't 
see Officer Wilhelm. 

Q You clicl not see him at all? A No, sir. 
Q Are you sure about that? A Yes, sir. 
Q vV ell, 1 hey ,vere taken to the hospital while 

you were there, weren't they? A ,,Te had to P;ro-
ceed right on, we had. no time to waste. 

Q You did stop and get out and go up to the 
S'Cene of the accident, didn't you? A Just for a 
moment. 20 

Q And you did see the Dodge? A Yes, sir. 
Q And you sav, the damage to the Dodge, didn't 

you? A Yes. 
Q And it was the right door of the Dodge that 

wa$ caved in, wasn't it? A I would say the front 
of the car. 

Q Do you deny that the right door of the Dodge 
was smashed in? A I do not. 

Q Do you deny that at the cowl light there was 
damage to the Dodge? A No, sir. 30 

Q And that the front on the right hand side 
was so crushed that it prevented the door being 
opened? A No, sir. 

Q Do you deny that? A No, sir. 

Mr. McLaughlvn. That is all. 

111 r. Gillick. I would like to move now for 
a directed verdict on the same ground that I 
moved for a non-suit. 40 

) 
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The 001,1,rt. Motion denied. 

lVlr. Gillick prays an exception to this ruling 
of the Court. 

Exception noted as ground of appeal. 

Mr. Gillick sums up for defendant Schwartz 
Brothers, Truckmen, Inc. 

l\tir. McLaughlin sums up for defendant 
Ja ,cobus. 

(At one o'clock p. m. the court takes a recrss 
until two o'clock p. m.) 

l\lr. Mylod sums up for plaintiff. 

The Court charges the jury as follovi·s: 
POR'rER, J. 

Gentlemen of the Jury: 
You are called upon to decide some issues of fact 

which are raised in a suit brought by Frands O'NPil 
against "YVallace Jacobus and Schwartz Brothers, 
Trurkmen, a New Jersey corporation 

The suit is for damages which l\fr. O'Neil asks 
from the defendants, basing his claim on the charge 
of negligence the proximate result of which con-
sisted of certain physical hurts that he received. 

It is not di$pute that on the night of May 24, 
1930, on Bay Avenue, Bloomfield, there was a col-
lision between the Jacobus automobile in which 
Mr. O'Neil was l'iding as a guest and a vehicle 
owned by SclnYartz Brothers. 

It is not in dispute that as a result of the col-
lision betv1·een those two vehicles l\tir. O'Neil was 
hurt. 

But there is a dispute \Yith respect to just how 
the accident happened ) with respect to who was 

40 at fault, with respect to who ·was guilty of negli-
gence. 
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You are called upon as the triers of the facts 
to decide what the real facts are, what the truth of 
the matter may be with respect to whether it is 
true, as Mr. O'Neil charges, that there was negli-
gence on the part of the driver of the car in which 
he was riding and on the part of the driver of the 
vehicle owned by Schwartz Brothers. That is the 
charge on which lVIr. O'Neil predicates his suit, and 
before he may recover from either or both of the 
defendants he must satisfy you of the truth of the 
charge which he makes. 

Before the plaintiff is entitled to a verdict, you 
must be satisfied by the weight of the evidence, by 
the prevailing evidence, by the preponderating 
,, eight of the evidence, that the charge which the 
plaintiff makes has been established, because negli-
gence in the law is never presumed hut must he 
1,roven. The mere happening of an accident is not 
enough. There must he proof of the charge that 
is made. 

Mr. O'Neil says that he was a guest in the 
J ac:ohus car ; that Mr. Jaco bus ran in to the rear 
of the truck; that the truck was on the wrong side 
of the road, or swerved over into the path of the 
Jacobus car; that it was negligent for Mr. Jacobus 
to have driven so carelessly as to have collided with 
the truck, under the circumstances; that it was 
negligent for the driver of the truck to have so 
driven his vehicle as to cause it to swerve over into 
the path of the Jacobus car. 

The plaintiff says that both of the drivers acted 
as reasonably prudent drivers would not have acted. 
That is the test of negligence. In applying the test, 
you are to ask yourselves: How would the reason-
ably prudent person act or fail to act under a given 
set of circumstances? Negligence may be an act 

10 
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of omission or it may be an act of commission. The 
teRt is not: How would the most particular driver 
drive? Rather, the test is: How would the reason-
.ably prudent person act under a given set of cir-
cumstances? 

You have had this scene depicted to you, of these 
10 h, o vehicles going in the same direction on a rainy 

night, late at night, and the vehicles coming in con-
tact with each other. 

20 

30 

40 

~fr. O'Neil says that he did not see this truck 
ahead of him; that suddenly there loomed up in 
his path what looked to him to he a house; that 
he was a few feet from it and before he cm1ld count 
five the crash occurred, and the next thing he knew 
the doctors were ·working on him in the hospital. 

Mr. J·acolms said that he saw the car ahead some 
distance before he reached it, a greater distance than 
that which Mr. O'Neil described; that he sounded 
the horn of his car, signaling to the driver of that 
truck that he wished to pass; that he went over to 
the left of the road in order to pass the truck; that 
he was then signaled by the driver of the truck to 
proceed on, the truck driver waving his arm; that 
,as he started to pass the truck the trailer swerved 
into his path and came into contact with the front 
right of his car-where his passenger, :Mr. O'Neil, 
was seated-crushing in the cowl and crushing in 
that corner of the car so that the door was jammed 
and could not be opened, and causing the injuries 
to the plaintiff. 

The police officer who arrived right after the acci-
dent and before Mr. O'Neil was taken away tells 
you about the positions of the vehicles on the road 
at the time. He says that the truck was headed 
into the right curb, it was not parallel with the road 
but was at an angle, althougll the rear of the trailer 
was to the right of the center line of the road. 
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There is a dispute as to whether or not the trailer 
was to the right of the center line of the road at 
the time the collision occurred. The driver of the 
truck says it was over to the right of the road at all 
times, that he did not turn at any time, that he 
stopped immediately after the crash and did not 
turn to the right, that he was always parallel with 1 o 
the side of the road. 

How far the vehicles may have moved after the 
ci-ash is not described very intelligently, except 
there is some testimony that the truck stopped im-
mediately. 

T'here is no doubt that there was a collision. 
There is no dou ht, I think, from the testimony, that 
there were no lights on the rear of the trailer. 
Whether that had al).ything to do with the acci-
dent is for you to say. If it had nothing to do 2 0 
with the accident, then it does not matter. The 
driver of the Jacobus car saw the trailer even 
though there were no lights on the trailer; he does 
not say he came into contact with the rear of it 
because there were no lights on it. He says he 
came into collision with it becarn,e it swerved. 

Mr. Jacobus's theory, as I understand it, is that 
when he gave a signal to the driver of the truck 
that he was going to pass the truck the driver of 
the truck turned to give him more room and in the 3 o 
act of turning ca used the rear of the trailer to slide 
sideways in front of him. That is the inference 
that I draw from Mr. Jacobus's testimony. It may 
not be correct; perhaps it is not a proper inference. 
Mr. Jacobus then said that the truck went on a 
little ways, and went over to the righthand side of 
th e road after the accident and before it came to a 
stop, and Mr. Jacobus's car went some further dis-
tance beyond the point where the two vehicles col-
lided. 40 
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As to that, of course, it is for you to say w he· her 
or not you may draw that inference from the testi-
mony. It is for you to say whether the truck stop-
ped immediately, without traveling any distance 
at all after the two vehicles collided. 

lVlr. Jacobus - had a right to pass the truck on 
the left. In fact, it was his duty to pass a. vehicle 
going in the same direction on the left. He had 
the right to go over to the left of the road in order 
to pass him. And it was his duty to signal the 
truck that be was going to pass it, in order that he 
might be sure that he would be given sufficient room 
to pass. 

There is. testimony that the truck and trailer were 
over on the right of the road afterwards. The of-
ficer says that, and that testimony bears out the 
statement of the driver who says that there was 
sufficient room to the left of the trailer and truck 
for him to pass after the accident and before the 
truck and trailer had been moved. 

There are two versions given as to the accident. 
There is a dispute as to whether it is a fact that 
lVlr. Jacobus saw the truck ahead in sufficient time 
to turn out and go around it and whether through 
the negligence of the driver of the truck he ,rns pre-
vented from doing that by reason of the careening 
or skidding of the trailer on the wet pavement into 
his path. Or, is it a fact that lVlr. Jacobus never 
saw the truck at all and crashed into it? 

If the latter version be the version that you ac-
cept from the testimony and from the inferences 
which you may properly draw from the testimony, 
then it is for you to say whether the absence of 
lights on the rear of the trailer had something to 
do with the accident and explain why Mr. Jacobus 
did not see the trailer before. 
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The absence of lights on the rear of the trailer 
might account for the fact that Mr. O'Neil did not 
see the trailer until he was almost upon it. But 
l\fr. O'Neil ·was under no duty to make observations. 
He ·was not driving the car. It may be that he 
·was not looking, and that was the reason why he 
did not see the trailer. 

T''here were reflectors on the back of the trailer 
which were intended, I take it, to pick up the rays 
of light from an on -coming car and reflect the light 
of the on-coming car in the reflector. 

You have to decide these questions of fact with 
respect to the actions of the drivers of the two ve-
hicles. If Mr. Jacobus was guilty of negligence 
and his negligence had something to do with the 
accident, you must find a verdict against him. If 
you fim1 that the driver of the truck was guilty of 
negligence and that his negligence contributed to the 
happening of the accident, you must find a verdict 
against his employers; because they are responsi-
ble for the wrongful act of their servant and em-
ployee. 

If you find. there was negligence on the part of 
on:y one of the drivers and no negligence on the 
part of the other, then you will exonerate the one 
"ho was guiltless of negligence and only find. a 
verdict against the party whose negligence was 
the cause of the accident. 

If both of the drivers were negligent, you are to 
find a verdict against both of the defendant8 with-
out attempting to say how much of your verdict 
each is to pay. If they are both responsible, they 
are equally responsible. In such a case you will 
render a verdict against both defendants in a cer-
tain sum to represent the damage that Mr. O'Neil 
snffered. You will do that even though you may 
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find one driver was guilty of greater negligence than 
the other. We do not weigh negligence. It is not 
a question of who may have been guilty of the 
greater negligence. If both of the drivers were 
guilty of negligence which contributed to the hap-
pening of this accident, your verdict must he 
against both defendants. If only one was guHt,v 
of negligence, your verdict must be against only 
that one, and "No cause of action" as to the other. 

If your verdict be in favor of the plaintiff, the 
question of damages must be decided by you. In 
that event you must take into consideration the 
nature of the injuries that the plaintiff received. 

There is not any dispute that Mr. O'Neil was cut 
about the head and face; that the upper third of 
one of the bones in the lower leg was broken; that 
he was ta.ken to the Mountainside Hospital where 
sutures were taken in the wounds of his face; that 
there ·was a bone in his nose broken; that there 
was a reduction of the break of the bone in the 
leg; that there was a plaster cast applied; that Mr. 
O'Neil stayed in t:lle hospital for a period of eight 
or nine days and then went home; that he was in-
capacitated from attending to his work or his usual 
activities for six weeks, during which time his leg 
was immobilized in this plaster cast. 

The plaintiff is, and was at that time, employed 
by the Delaware, Lackawanna & Western Railroad 
Company. He lost $180 in wages, $30 a week for 
six weeks. 

Mr. O'Neil now complains of pain and stiffness 
in the leg at the site of the fracture, particularly 
,during wet weather and upon exertion. He com-
plains that his nose bleeds, and that he has hea1l-
aches and has had them since the accident, al-
though he never had them before. He nlso com-
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plains of the permanent scars which are on his 
face and the bump on his nose where the nose was 
ln·oken, which conditions are permanent and from 
wllich he will suffer permanently. 

In addition to those hurts and the loss of wages 
which he suffered, he says that he had a hospital 
t;m of $29 ; that his glasses which had cost him $12 1 O 
we1·e broken; that he spent $50 to $75 for medi-
ci11es or rubbing lotions; that he had an overcoat 
and a suit of clothes which ·were destroyed, the over-
coat having cost $35 and the suit $35. 

I may not correctly remember those items of ex-
pense. You will remember those items and any 
other items which I may have neglected to men-
tion. 

The plaintiff asks that he be compensated for the 
amount of loss which he had, for the destruction 
or the spoiling of his clothing, for the expense to 
which he was put at the hospital, and for the loss 
of ·wages. He also asks that you award him such 
sum as you will say represents in dollars and cents 
the pain and suffering which he has had and may 
have in the future, as the result of these hurts, and 
the physical disability which he has had and may 
have in the future· as a result of this accident. It 
is for you to say what sum of money will prop-
erly compensate him for those elements for which 
he asks compensation at your hands. 

You are the triers · of the fact~. The question as 
to the extent and nature of the plaintiff's injuries 
is a question which must be decided by you as a 
matter of fact. The question as to liability, the 
question of negligence, must be decided by you as 
n matter of fact. Those are factual questions, and 
your auty as jurors is to find what the real ta<.:t8 
are. 

20 
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Cha,rge to the Jury 

'rhe Court has nothing to do with questions of 
fact; the Court only has to do with questions of 
law. You have nothing to do with questions of 
law but everything to do with questions of fact. 
I have explained to you the law which governs this 
situation. You are to find the facts. Then you are 
to find a verdict in accordance with those facts, 
without sympathy for any of the three parties to 
this suit, without any concern as to the consequences 
of your verdict. 

Your duty as triers of the facts is to find the 
facts and then, without fear or favor, to render 
your verdict in accordance with those facts as I 
have charged you with respect to the issues that 
are involved in this suit. 

Should there be a verdict in favor of the plain-
tiff, and if so against whom, and if so ho,Y much? 
Those are the question8 for you to decide. 

As far as Mr. O'Neil is concerned, there is 1n 
question presented as to whether or not he was at 
fault. He was not driving the car, and he was un-
der no duty with respect to the operation of ihe 
car. He was a guest, and therefore there can be 
no question of any negligence on his part. As to 
the liability end of the case, the only question is 
with respect to the negligence of the drivers of the 
:respective vehicles. 

·when you have reconstructed this scene, when 
you have weighed the testimony, then you will have 
arrived at the real picture, at the real facts as to 
just how this accident happened. 

You must decide the case from your recollection 
of the testimony and not from mine or counsel's. 
If any of us have misstated the testimony in any 
particular, you will disregard such mistaternent~ 
and depend entirely on your recollection of what 
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the testimony was. Of course, none of us: has in-
tended to misquote the testimony, but if any of us 
have, disregard our mistakes and depend entirely 
on your recollection. And you are to consider and 
weigh all of the testimony, whether it has been 
recalled to you or not. 

You realize that this accident happened quickly, 1 o 
that it was over almost before it began, and that 
it happened nearly three years ago. All parts of 
the testimony do not agree in every detail, because 
what one may see another may not. One may be 
more observant than another. Some people have 
better recollections than others. Just because all 
of the witness do not testify to the same thing does 
not necessarily mean that any of them are testify-
ing falsely. 

You are to reconcile the testimony, reconstruct 2 0 
this scene, and then say what really did happen. 
Y,ou are to take into consideration the likelihood 
of the stories being true, as you weigh the credibil-
ity of the stories. How did the witnesses impress 
you? What interest have they in the outcome of 
the suit? 

Consider all of those elements and such others 
as you may think proper. 

You have sized up the witnesses. What do you 
think happened? You are the triers of the facts. 
What are the facts? 

When you have weighed the testimony, giving it 
the consideration that you think it entitled to-
and it is only entitled to that consideration and that 
weight which you believe it should have, no more 
and no less-then you are to find what the real facts 
are. When you have done that, you will bring in 
your verdict in accordance with those facts. 

You may retire. 

(The jury retires.) 
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Re<Jncsts tu Cll((rgc in Beiialf of Schwartz Bros. 

1a£QUE8TS 'l''O CHARGE IN BEHALF o~., 
DEFENDANT SCHWARTZ BROTHEH,S, 

TRUCKMEN, INC. 

1. It has been testified by the defendant Jacobus 
that he saw - the trailer of the defendant Schwartz 

1 o Brothers when he was fifteen to hrnnty foot be-
hind said trailer. If you believe this to be the fact, 
and ) ou also believe it to be a fact that he blew 
his horn when he was this distance behind the 
trailer, then the fact that the trailer had no lights, 
if it had no lights, would make no difference, be-
ta use Jacobus having seen the truck and blown 
his horn was under a duty to exercise reasonable 
care for the protection of himself and the passenger 
in his automobile. 

2 0 2. 'rhe di-iver of any vehicle overtaking another 

30 

40 

vehicle proceeding in the same direction shall pass 
at a safe distance to the left thereof, and shall not 
again drive to the right side of the highway until 
safely clear of such overtaken vehicle. Section 8, 
Article 8 of Traffic Act. 
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ESSEX COUNTY CIRCUFr COUR'r 

FRANCIS O'NEIL) 
Plain.ti fl. 

vs. 

WALLA CE JACOBUS AND 
SCHWAR:rz BROTHERS TRU0K-
MEN) INC.) a New Jersey cor-
poration, 

Defenda{J'lts. 

Action At 
LcuuJ 

Rule '.Po Shoru~· 
Cculse. 

Application having been made to me within six 
clays from the rendition of the verdict herein for a 
rule to show cause why the verdict should not be 
set aside and a new trial granted and the matter 
having been considered, 

It is on this 10th clay of April, 1933, on motion 
of Kellogg & Chance, attorneys for the defendant, 
Schwartz Brothes Tuckmen, Inc., ORDERED that 
the plaintiff show cause before this court on the 
18th day of April, 1933, at four o'clock in the after-
noon at the Court House in the City of Newark, New 
Jersey, why the verdict should not be set aside and 
a new trial granted; 

And it is further ORDERED that all objections 
or exceptions taken hy the defendant Schwartz 
Brothers Truckmen Inc., during the course of . the 
trial be and the same are hereby expressly reserved 
as grounds of appeal ; 

And it is further ORDERED that execution be 
and the same is hereby stayed until the further 
order of this court. 

Let the above rule be entered. 

NEWTON H. PORTER, 
Cir cuit Gou.rt Jud,qe. 





ESSEX COUNTY CIRCUIT COURT 

FRANCIS 0' NEIL) 

Plaintiff". 

WALLA CE JACOB US AND 
SCHWARTZ BROTHERS TRUCK-
MEN) INC.) a New Jersey cor-
poration, 

Defendants. 

\_ 

Action .A.t 
Law •. 

Reasons. 

Now comes the defendant, Schwartz Bothers 
Truckmen, Inc., by Kellogg & Chance ·, its attorneys, 
and writes down the following reasons why the 
verdict entered in the above-entitled cause should 
be set aside and a new trial granted, viz :-

1. Because the verdict is against the weight of 
the evidence. 

2. Because the verdict is a result of bias, pas-
sion, prejudice or mistake. 

3. Because the damages awarded by the verdict 
are excessive. 

KELLOGG & CHANCE, 
Attorneys for Defendant, 
Schwartz Brothers Truck-
men, Inc. 

) 





ESSEX COU~TY CIRCUIT COURT 

li'RANCIS 0' EIL) 

Plaintiff'. 

WALLACE JACOBUS AND 
SCHWARTZ BROTHERS TIWCK-
MENJ INC.) a New Jersey cor-
poration, 

Defenda .nts. 

...-Lction At 
l.1a 10. 

Order Dismiss-
ing Rule 'Po 
Show rause. 

A Rule to Show Cause having · been entered. in the 
above matter on behalf of the defendant, Schwal'tz 
Brothe1·s Truckmen, Inc., a New Jersey corpo1·a-
tion, on the 10th d.ay of April 1933; 

Ancl, the c;a.use having been argued , by Jame8 P. 
)lylod, Esq., of counsel for the Plaintiff, )IcCa1·ter 
& English, Esqs., of counsel for the d.efendant vVal-
lace Jacobus, and Kellogg & Chance, Es{)s., of com1-
sel for the d.efendant, Schwartz Brothers 'l11·u<'kme11, 
Inc., a New Jersey coporation; 

And the C1ourt having considered the matter an<l 
finding no cause for making the Rule absolute,-

It is thereupon, on this 18th d.ay of Ap1·il, 1933, 
on motion of James P. Mylod, Esq., of counsel fo1· 
the plaintiff, ORDERED that the said Rule to Show 
Gause be and the same is hereby <lismissNl ,Yith 
eosts against the said defendant Schwa1·tz Brothen~ 
Truckmen, Inc., a New lersey corporation. 

NEWTON H. PORTER, 
Circuit Court ,Judye. 

) 





ESSEX COUN'l'Y CIRCUIT COURT 

Plaintiff'. 
vs. 

" T.\..LL\CE JACODUS .\:ND 

\ 

Scuw.urrz BROTHERS TRUCK- I 
~IE:N I~c.) a New Je1·sey <..:oi--
poration, 

Defendants. 

.frtioll _lt 
Law 

Order .. {mend-
illf] Order Dis-
niissing R u l c 

'/10 Show 
Oau.se 

A Hule to show <..:ause haYing been obtaiueu in 
the aboYe matte1· April 10, 1933 on behalf of the 
defendant SdnYai-tz B1·others Trudnneu, Inc., a 
~ew Je1·sey <..:orpo1·ation, and upon the return day 
of the Hule to show <..:ause-April 18, 1933, Attor-
neys for said defendant, Sd1wa1·tz Brothers Tru<..:k-
men, In<..:., having indi<..:ated to the court that said 
defendant had decided not to prosecute said Rule 
but to take an appeal upon the exc:eptious 1·ese1·ved 
in the Rule to shO"w cause; 

And the court on said return day having signe(l 
an O1·der dismissing the Rule to show cause, in 
which said Order of dismissal it is recited among 
other things : 

"And the cause having been argued by James 
P. )lylod, Esq., of counsel for the plaintiff, 
)IcCarter & English, Esq s. of c:ounsel for the 
defendant Yr allac:e Jacobus, and Kellogg & 
Chanc:e, Esqs., of counsel for the defendant 
Sd1wai·tz Bl'Othe1·s 1"'rn<..:kmen, Inc., a New Jer-
sey corporation ; 

An<l tlle court having considered the mat-
ter and :finding no cause for making the Rule 
absolute,-" 

J 



Aud whereas on the return <lay of said Rule to 
show cause the Rule was not argued nor was the 
matter considered, nor did Mccarter & English, 
Esqs., of counsel as aforesaid, appear,-

It is, therefore, on this 19th day of September, 
1933, ORDERED that the Order dismissing the 
Rule to show cause, heretofore entered April 18, 
1933, be and the same is hereby amended to provide 
that said Rule was abandoned and said Order of 
dismissal was signed and entered without argument 
of either or any of the reasons advanced in support 
of said Rule. 

NEWTON H. PORTER, 
Ci1·ru,it Court Judge. 

I hereby consent to the making and entry of the 
within Order. 

JAMES P. MYLOD, 
Attorney for Plaintiff. 



The Haker Printing Co., L::i.w Printers, 251 Market St ., Newark, N. J. 

New Jersey Court of Rrrors and-Appeals 

11-,nANurn O'NEIL, 
Plain ti fl-Bes po nden t) 

'VS. 

,VALLAC:ID JACOBUS) 

Defendant-ResJJonclent) 
and 

Sen WAR'IZ Bnonrnns TnuoKMENJ 
lNO.J 

Def enda .nt-A p pell ant . 

On Appeal 
from 
Circuit 
Court. 

APPEL LANT'S REPLY BR I EF 

I. 

Our reply to respondent's first point is that tlle 
order which was entered ( case, page 97), was iu 
effect an order rescinding and exscind.ing the rule 
to show cause and all the reasons, for tliei express 
purpose of allowing appeal on the reserved excep-
tions. It was in substance a compliance with the 
practice of exscind.ing reasons referred to by the 
chief Justice in Molnwr vs. Hilcl ebrecl1t, 110 N. J. 
L. 246, indeed the rule to show t:ause and all its in-
cidents were rescinded. There was never an argu -
ment of the rule on any point and no substantial ad-
judication of anything on the rule. The whole idea 
of the order which was consented to by opposing 
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counsel ( case, page 98) is the wiping out of the rule 
and of its indJems so appenl could be taken. 

The cases citetl by opposiug counsel all involve 
rules to show cause on "hith there was something 
arguetl and adjudicatetl. lH such a case the decision 
would of course imply the dedsion of the issues 
raised by the reasons unless there was some court -
•order to the contrary. llut these cases have no ap-
plicability to this case in which no reasons were 
argued, considered or adjlHlkatetl by the court. 

II. 

Despite what opposing counsel says in his bl'ief, 
we maintain tltat for the reasons given in our odg-
inal brief there was no reasonable basis from whi<-h 
negligence of the defendant-appellant coultl he in-
ferred. It is not weight of evidence that we nrge 
hut that there was no credible evidence of negli-
gence. 

Respectfully submitted, 

KELLOGG & CHANrE, 

1-lttorneys for a.nd of counsel irith 
Scldmrt::; lfrothrrs 'PrudcJJ1m1. /Jic. 
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New Jersey Court or Errors and Appeals 
FRANCIS O'NEIL, 

Plarintiff-Res pondent) 
vs. 

WALLA CE JACOBUS, 
Defenda(Y/,t-Respondent) 

arnd 
SCHWAR'rZ BROTHERS TRUCKMEN, 

INC., 
Defendant- c1 ppc llant. 

-------------- I 

On Appeal 
from 
Circuit 
Court. 

BRIEF FOR DEFENDANT-APPELLANT 
SCffW ARTZ BROTHERS TRUCKMEN, INC. 

'fhis is an appeal by the defendant-appellant, 
Schwartz Brothers Truckmen, Inc., from a judg-
ment entered against it for $2,000.00 and costs in 
a case tried at the Essex Cir{:uit before Judge Por-
ter and a jury. The case arose out of an automo-
bile collision. In the action there were two de-
fendants. The jury found in.favor of the other de-
fendant Wallace Jacobus in whose car the plaintiff 
was a passenger. 

As we view this case it presents for decision the 
question of whether a truckman whose truck and 
trailer were going on the righthand side of the road 
at a speed of about three to five miles an hour, can 
legally be made to pay damages to a passenger in 
an automobile which ran into the back of the trailer 
when the driver of the automobile carrying the pas-
senger, by error in the operation of his car after 
seeing the trailer ahead, failed to turn out suffi-
ciently to clear the trailer or to avoid running into 
it by stopping. 

) 
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On May 24th, late at night, Schwartz Brothers 
Truckmen, Inc., had several of its trucks proceed-
ing in a westerly direction along Bay Avenue, in 
the Town of Bloomfield ( page 39, line 10). At-
tached to and. behind. eal'.h of these trucks was a 
large wagon toutaining cfrrns paraphenalia belong-
ing to the Melville-Reis Shows (page 60, lines 15 
to 35). As this procession was moving along an 
autonwbile dl'iven hyl the othe1· defendant Wallace 
.Jacobus, p1·oceeding· from tlte rear of defernlant's 
truck, came in collision with one of the circus 
wagons ( page 21, lines 10 to 20). Plaintiff was a 
passenger in J aeolrns' automobile ( page 20, line 22). 
The wagon with whi<..:h .Jaeolms collided was at-
tached to the truck at the hea(l of the procession 
(page 61, line H). Before the collision defenda11t's 
truck and trailer with vYhfrh Jacobus collided, were 
on their righthand side of the street (page 28, lines 
10 to 20; page 54, lines 10 to 20; page 69, lines 1 
to 3; page 7 4, lines 12 to 1-±). Defendant's automo-
bile and the circus wagon behind it proceeded slmv-
ly ( page 32, line 30; page 61, line 18; page 68, lilie 
28; page 7 4, lines 22 to 28) . 

The other defendant ~Jacobus said he saw the de-
fendant's truck and ihe circus wagon to the 1·ear of 
it when he was some distance behind (page- 42, line 
20). He said he saw the signal from the di-iver of 
defendant's truck waving him to pass (page 46, 
line 22), and that he thereupon proceeded to pass . 
( page 46, lines 25 to 30). As he undertook to do so 
he collided with the circus wagon (page 46, lines 
5 to 10). It was then that the plaintiff sustained 
his injury. Motion for non-suit and. motion for di-
rection of ver<lfrt we1·e made and in each case, de-
nied. Exceptions were faken' to hoth of these rul-
ings and noted as g1·ound of appeal. Fmther de-
tails of the facts and the legal aspects of the case 
will be taken up under the head of argument. 
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GROUNDS 0:b1 APPEAL 

The grounds of appeal stated are as follows: 

1. THAT' 'rHE TRIAL JUDGE ERRED IN 
DENYING DEFENDANT SUHWARTZ BROTH-
ERS, TRUCK~IEN, I:XC.'S MOTION FOR A 
NON-SUIT, TO WHICH DENIAL OF )I0TION 
EXEPTION ·wAS DULY NOTED BY DEFEND-
ANT'S CO .,,SEL. 

2. THE TRIAL JUDGE ERRED I DE Y-
ING THE MOTION :MADE BY DEFENDANT 
SCffWARTZ BROTIIERS, TRUCKl\fEN, INC., 
FOR DIRECTION OF VERDICT IN l~A VOR OF 
TIIE DEFENDANT, TO vVHICH DE IAL OF 
MOTION EXCEPTION -YVAS DULY NOTED BY 
nEFE~TDANT'S COUNSEL. 

ARGUMENT 

The fo1·egoing grounds of appeal are the appel-
lant's points. 'rlley ·will be argued togetller, because 
tlley hoth iuvohe the p1·oposition that there is no. 
evidence which showi:; that any negligence on the 
pa1-t of this defendant Schwartz Brothers Truck-
men, Inc., was the proximate cause of the plaintiff's 
injury. 

At the outset we eliminate a matter which has 
no proper connection with the propriety of the rul-
ings by the trial judge. It is the matter of lights 
on the circus wagon trailer. There was some ques-
tion at the trial as to what kind of illumination 
there was on the back of the circus wagon with 
which Jacobus collided, but whether there was a 
proper light on the back of the trailer had nothing 
to do wiill the proximate cause of the accident. Ja-
cobus bYi his own admission saw the trailer wagon 
behind defendant's truck ( page 42, line 20) and a.Bl 
indicated above saw its chiver wave his hand to pass 

J 
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before he started by. The trial judge maue men-
tion of this fact in the charge at page 83, lines 1 20 
to 25 in the following words : 

"The drive1· of the ,Jacobus cai- saw the 
trailer even though the1·e were no lights on thr 
traile1·; he does not Ray 11e <:ame into contact 
with the rear of it because there wei-r no lights 
on it." 

In .Jlartens YS. illaJ·tcns, 11 :N. .J. :Misc. 70G, 1·e-
versing a judgment nnder 1 appeal from the Be1·gen 
Common Pleas Com ·t f01· fai]m·e to non-snit 01· <li-
rec-t a ve1·clfrt, the Snpl'eme Conl't 1·<><:ognizrcl iliat 
neg'ligem:e whid1 was not the l)l'Oximate <:a11se of an 
acddent. furnishes no basis for recovery. In li1~e 
with this ruling, if there ,vas any negligence on 
tlw pa.rt of the defendant in respect ofl liglti.s, H is 
immatei-ial in this <:ase sirn:e it wm; deal'ly not the 
proximate cause of the ac:cident. The truc:k and 
trailer ahead of Jacobus were merely visible objects 
imposing upon him the nPt'essity for aclclitional <:are 
in the use of the highway. \Vhile it was not immo-
bile as was the automobile in Pou;el's1 V8. Stunclard 
Oil Company) 98 N. J. L. 730, affirmed 98 N. ,T. L. 
893, the abseuc:e of lights upon it was merely a con-
dition and not the p1·oximate ('arn~e \Yithin the rea-
soning of that dedsion. lf .Jarnbus llacl not seen 
the trailer perhaps a jury question would have been 
presented as to whether he was negligent in not 
seeing it and as to whether the defendant had been 
guilty of negligence in not having better illumina-
tion, but his seeing the truc:k takes the question of 
lights out of the realru of proximate cause and 
makes the p1·opriety of the denial of the motions de-
pendent upon whether any negligence in the man-
ner of operation of the defendant's truck was shown. 

Apart from the question of lights the allegations 
of negHgenC'e n1adP hy ihe eomplaint in tlw third 
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paragraph, page 3, are very general. 'rhe · complaint 
~mys this defendant "'as driving this truck ancl 
trailer "in a careless, reckless and negligent man-
ner, without lights, at an unlawful rate of speed, 
without proper brakes anrl due regard for the safety 
of others lawfu1ly upon the highway." 

The allegation that the defendant's brakes were 
not proper may be dismissed with a statement that 
there is not any evidence which by any stretch of 
the imagination can support the allegation, or which 
would indicate that the nature of defendant's brakes 
had anything to do with the causing of the ac~ident. 

The allegation of unlawful rate of speed is like-
wise supported by no evidence. On the contrary the 
evidence is clear that this defendant's truck and 
trailer were going slowly. Testimony on this : point 
follows: 

ZANF} THOMAS OWIRKO) WITNESS CALL-
ED BY PLAINTIFF (page 32, lines 29 to 31): 

"Q Going about as fast as they well could 
seemingly? A I will say crawling along." 

JOSEPH TAURIELLO (page 61, lines 17 to 
19): 

"Q At what rate of speed were you pro-
ceeding? The rate of speed of 3 to 5 miles 
an hour." 

,T08NPH erPFJTA10 (page 68, lines 28 to 30): 
"Q At what rate of speed were you pro-

ree ~ling along Bay Avenue? A 3 to 5 miles 
an hour." 

FRFJD GNISEIGJ (page 74, lines 22 to 28): 

"Q Was there any particular reason why 
these wagons could not be hauled at a rate of 
speed faster than 3 to 5 miles an hour? A 
,vell, H seems they were loaded very heavy 

) 
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with machinery and different things, and if 
they went too fast the grease would burn out, 
arn1 that would mean frozen axles, which would 
cause a break-dovYn." 

'l"'lle only remaining allegation is the general one 
of carelessness and recklessness and lack of regard 
for the safety of others upon the highway. There 
is no direct evidence of any lack of regard for the 
safety of others in the way in which this defendant 
operated its truck. It was certainly not disregard-
ing the safety of others for this defendant's driver 
to go at the slow rate of speed of from 3 to 5 miles 
an hour, which the above testimony shows he ·went. 
Neither could it be considered improper to l'ide next 
to the curb and parallel with it, which is what the 
follmviug i.estimony shows the defendant's di-iver 
did. 

JOSEPH 'PAURIELUJ (page 63, line8 33 to 
40) : 

"Q How was it that . after the accident and. 
before the cars were moved, your truck, the 
front part of this procession, was nosed into 
the curb diagonally? A My nose of the truck 
Yrns direct straight from behind the wagon. 

Q It was never nosed into the curb diag-
onally? A Not that I could notice." 

ilOSiiJPH CIFELDO (page 68, lines 35 to 40; 
page H9, lines 1 and 2) : 

"Q On what side of the road were you pro-
eeeding? Were you on the right or on the left-
hand side? A The right. 

Q II ow dose were you to the· center? A 
'110 the centre of the road? 

Q Yes. A We weren't ~t the centre of 
thr road, we were- at the curb, the right curb.'' 
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l-i.lU<JD Gll!JS/iJKE (page 74, lines 12 to 14; page 
75, lines 20 and 21) : 

"Q \Vhe1·e wa8 .1.\ll'. Tanricllo's trnck, 1 h<' 
,ragon ? A On the righ thand side of the roa <l. 

Q \Yas it straight on the 1·oad. 01· crooked 
on the i-oad '? A I woucl say pa1·allel witi1 tlte 
curb." 

J>LLll XTJPP, PR .L.Yen'j (YX /,Jlf.1 (page 28, lines 
10 to 20) : 

"Q Do you 1·e(·all whereabouts in the 1·oad 
you were when the acddent occurred? ,v11at 
particular part of th e road we1·e yon in? .. \ 
Just where you would be driving, on the right-
hand side of the road, on the right side of the 
road. 

Q So that the box was always on its right 
side of the road? A The box. 

q T'his trailer. A Yes." 

As Mr. Jacobus testified that the cars were in tlu"' 
same position when Officer ·Wilhelm arrived aR thP? 
were immediately after the aeddent (page 4J, line 
38; page 45, lines 1 to 3), Officer ,vilhelm's testi-
mony corroborates the foregoing testimony that 
defendant's car was on the rightlmnd side of the 
road. ~pedfil'. question and answer to this effect 
arP on page 54, lines 10 to 20. 

"Q \\ .,.aR ihe1·e any part of the trail0r ont 
beyond the left of i he centre of the 1·oad '? A 
Not beyoud the left, I would say.'' 

At the trial plaintiff's attorney undertook to 
spell out negligence by attributing to the big ,rngon 
or frailer a manoeuvre which was physically im-
possible for it in the light of the undisputed testi-
mony that i he Schwartz Brothers' fruck was at the 
time p1·oreeding three to five mi.1(-'R an lH>m· on 1 hr 
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righthand side of tlie road. Annexed to the State 
of the Case is a picture of the rear of this traile1· 
( D-1). Au examination of' that picture will show 
that it is of such construction that there was no 
possibility of any projection or overhang from it 
extending to the left even if the truck had turned 
to tlle right just at the time of the atcident. It will 
be noted that tlie rear wheels under the trailer are 
at the back of it. The idea that this wagon traLe1· 
going at three to five miles an liour would lia w 
skidded or swerved over from its righthand side 
of the road to tlle lefthand side of the roa<l au d 
taken up the ample space between jts leftlland. side 
and the lefthand side of the road through which 
Jacobus then had room to pass, is so absurd on ih; 
face as to be entitled. to no weight or consideration 
·whatever. There is abundant authority for the 
proposition that testimony to be of any evidential 
value must not only proceed from the mouth of a 
credible ·witness but must be credible in itself. 
'Phe Second National Bank of Jersey City vs. S. 
0) Rourke) 40 N. J. Eq. 92, and to the same genera 1 
effect are the following cases: 

Clark YS. Service Electric Oo.) 86 N .. J. 
L. 144. 

Riehl vs. Riehl) 137 Atl. 790. 
Earl vs. Norfolk & New , Brnnstcick H osieF!J 

Co.) 36 N. J. E. 188, affd. in 37 N. J; Eq. 315. 

In the face of tliese cases no weight should be given 
to Jacobus' statement that the trailer swerved into 
him. Any such idea is inherently •incredible and 
physically impossible, when we have in mind that 
the truck was going 3 to 5 miles an hour and 
straight ahead at the time. Even if despite this 
inherent incredibility, it could be assumed for the 
sake of ai·gument that the trailer did skid when 
the i rnck pulling it was going straight ahead on 
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its righthand side of the road at a speed of from 
tl1rce to five miles an hour, it cannot he said that 
there was any negligence on the part of this defend-
ant's dl'ive1· in proceeding as he was for there was 
no reason for the driver to anticipate that driving 
in the manner he was would cause any such incred-
ible manoeuvre. The eause of the accident in this 
case is revealed by O'Neil's testimony at page _21, 
line 22, where in ans,ver to the quest.ion as to 
whether l\lr. Jacobus did anything from the tillH' 
O'Neil observed the trailer until the nash, )fr. 
O'Neil said: "He pulled hi~ wheel to the left arn1 
tried to avert it, but he couldn't, it ic,as too late/' 
In other words, Mr. Jacobus did not undertake to 
i urn out to pass the trailer soon enough, notwith-
standing the fad i.hat by his own admis~ion 11e sa ·w 
the trailer when he was well to the 1·ear of it. Mr . 
• J acolms said he ,Yas about 10 to 20 feet behind it 
when he saw it (page 42, lines 22 to 24), that he 
had plenty of room to pass between it and the left-
hand curb appears from the following testimony. 

JOSEPH TAURIELLO (page 62, lines 10 to 15): 
"Q He asked you what distance there was 

between the curb and the left side of your car. 
A The left side of the wagon and the truck? 

Q How much space was there between the 
left of your truck and trailer and the lefthand 
curb? A Oh, about 13 or 14 feet." 

JOSEPH OIFELLO (page 69, lines 30 to 34): 
"Q Yes. A About 12 or 13 feet. 
Q Room enough for one or two cars to pass? 

A Room enough for one car." 

FRED GEISEKE (page 74, lines 15 to 20): 
"Q How much distance was there between 

iJ1p wagon and the right side of the Jacobus 
eai·? A I could Ray approximately 12 foot 
01' RO. 

I 
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Q Enough room for one or more cars to 
pass? A I passed myself, after the accident. 

Q You passed between the Jacobus car and 
the box afte1· the acddent? A I did." 

OFPIOlrJ1l \VILHJ 1_)£M_ (page 53, lines.10 to 20) : 

''Q Ilow muth distance was there between 
the automobile , and the truck at the time you 
ar1·ived the1·e·t A Oh, approximately 10 feet. 

Q 10 feet between the sides? A That is, 
from the righthan<l side of the Dodge car and 
the lefthand side of the box car. 

(l So when you a1·rived there, there was 
plenty of room for that Dodge roadster to have 
gone through'? A ~rhere was 10 feet between 
the two cars." 

'_rliere is not a hit of evidence that the defendant's 
<lrive1· did anythillg different from the time when 
,Jacobus ·was back of the trailer to the time when 
tlie collision occurred, unless the statement by Ja-
rolrns that the truck was headed slightly to the right 
after the accident could he deemed as some indi-
ration that the driver of the truck turned to the 
l'ight. Certainly it was not negligence for a truck 
driver going 3 to 5 miles an hour to turn to the 
right in all effort to observe the courtesy of tlw 
road so as to make as much room as possible for 
ears behind to pass. If ,Jacobus misjudged the dis-
tance he "·as behind when he undertook to pass, 
or did not turn out far enough, that cannot be negli-
gell(·e on the part of this defendant's driver. 

'fh en"' m·p fpanues of the evidence that indi-
cate tlrnt Jacobus must have been going at consid-
erable speed. For instance he said his car by the 
cowl light was p11shed in so the door could not be 
opened and the cowl was pushed down against 
O'Neil's leg , whic-h irnlicates i hat .Jacohns must 
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have hit the circus wagon violently. Of com·se 
speed on tTacobus' pa1·t waH not negligen<.:e of this 
defen<lant's driver. 

While the plaintiff O'X eil suggested that 1 ht> 
trailer seemed to him to swerve, his statemen : in 
that regard ,vas merely a conclusion. Ile cli<l not 
observe the wagon ahead. ,vllen Jacobus did arnl <li<l 
not i,::;ee it soon enough to make any l'eal or effet"tiY<' 
ohse1·vatio11. ~Vith r·egal'd to it, he sai<l at page :W, 
]jn<' 40, and page 21, line 1: 

"I looked up all of a sudden and saw this hig 
ohjec:t in front of me.'' 

and ful'ther at page 21, lines 25 to 30: 

"Q How long would you say elapsed from 
the time you sa·w the object out in the high-
way until the time that the cars crashe(l '? A 
I <lon't helieve I would have been able to connt 
five." 

an<l further at page 27, lines 25 to 30: 

"Q You had not seen this big box until you 
were 4 or 5 feet in back of it? A I said about 
4 or 5 feet." 

And as to the speed at the time he looked np and 
saw the trailer, his testimony was: 

"Q How fast were you going at the time'? 
An average rate of speed. 
Q Well, what would you say that was? A 

About 25 or 30 miles an hour maybe ." 

Assuming that Mr. Jacobus' car was going no 
faster than O'Neil said, the time taken for it to 
travel from the point where O'Neil ( 4 or 5 feet 

J 
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away) first saw the trailrr, to the bark of tlie 
trailer, would be but an instant. He had no o:1por-
tunity for observation ·whirh wonld enahle him io 
judge anything as to the movement of the truck. 
If he had said the trailer looked like the Ernpil'P 
State Building to him in tlwt instant, he ,rn,11<1 
probably have been telling the truth, but that wmlld 
not make its appearance to him of any e,·icleui i;il 
weight as to ,vhethe1· there was 11egligenc·e on the 
part of the def end ant's driver or not. It i~ el ear 
that the testimony of O'Neil establishes no nrg-li-
genee on the part of defendant Schwartz Jhothr1·s 
Truckmen, Inc. 

While Jacobus contradicts himself in saying at 
one plate that the trailer wa~ about one and ,1 ltalf 
feet away from him after the atciden '. ( page 4--1:, 
lines 1 to 3), and saying in another that it wa~ at 
the same place it was ·when Offiter Wilhelm anived 
( page 44, lines 36 to 40 ; page 45, lines 1 and 2 ) , 
which as has been shown above was at a plate allow-
ing ample room for passage of vehides between the 
left hand sid.e of the t1·ailer and the lef L han~l cnr h, 
we might note that even if the trailer had been to 
the left of the centre of tl1e road after th<.' H(':·i-
dent, which is contrary to abundant testimony, that 
would have been no indi<-ation that it , was thp1·e 
at the time the accident happened, or that there 
was any negligence on the part of the defendant'~ 
driver. 

Summing up the case it is impossible to find any 
testimony of any evidental force which reYea1er1 
any negligence whatever on the part of this dr-
fendant or its driver contributing to the pro , imate 
cause of the colli~ion in q11estion. Areordingly the 
motion for non-suit and the motion for direction 
of verdict should have been granted. The failure 
to grant them is reversible error. 
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CONCLUSION 

The judgment appealed from should be reversed. 
Respectfully submitted, 

KELLOGG & CHANCE, 
A ttorncys for and of Oonnscl 1rith 

Defendant-Appellant, Schwartz 
lfrothPrs Tnt(·knien, Ina. 

J 





New Jersey Court of Errors and Appeals 

FRANCIS O' EIL, 

Plaintiff-Respondent, 

vs. 

WALLACE JACOBUS, 

Defendant-Respondent, 

and 

8CI-IWARTZ BROTHERS TRUCK-

MEN, INC., 
Defendant-Appellant. 

On Appeal 
from Circuit 
Court. 

BRIEF IN FAVOR OF FRANCIS O'NEIL, 
PLAINTIFF-RESPONDENT. 

Statement . 

This appeal brings up for review a judgment 
of the Essex County Circuit Court wherein it was 
adjudged that the complaint of the plaintiff be 
dismissed as to the defendant Wallace Jacobus 
and that the plaintiff recover of the co-defend-
ant Schwartz Brothers Truckmen, Inc. the sum 
of $2,000 damage. 

The judgment was signed and entered April 
4, 1933. Six days later, on April 10, 1933 thP 
defendant prosecuting this appeal, Schwartz 
Brothers Truckmen, Inc. obtained a rule to sho-w 
cause why the verdict should not he set aside and 
a new trial granted, reserving exceptions taken 
during the course of the trial. 

The reasons assigned ( Case, page 93) are that 
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the verdict was against the weight of the evidenc~~, 
a result of bias, passion, prejudice or mistake, 
and that the damages are excessive. 

On the return day of the rule, April 18, 1933, 
counsel for the appellant appeared, and when the 
case was called for argument by the Judge of the 
Circuit Court, announced that the rule would be 
abandoned, and on motion of plaintiff's attorney 
the court ordered the rule dismissed and a formal 
order was thereupon presented and signed by the 
Judge of the Circuit Court in the presence of 
counsel for the appellant. The formal order dis-
missing the rule was signed on April 22, 1933. 
Costs on the order dismissing the rule were taxed 
and entered by the County Clerk ( Case, page 11, 
line 16). 

A notice of appeal was filed May 17, 1933 and 
subsequently a printed state of the case was ser-
ved on the attorney for the plaintiff-respondent 
and on the attorneys for the defendant-respond-
ent Wallace Jacobus. 

·written objections to the state of the case, as 
printed, were made by the attorney for the plain-
tiff-respondent, served on the attorneys for the 
appellant, and filed with the Clerk of this court. 
The objections to the printed state of the case 
were based on the fact that the rule to show cause, 
the reasons, and the order dismissing the rule, 
were not included in the printed state of the case. 

By agreement of counsel, and in order to clear-
ly set forth what took place before the Circuit 
Court on the return of the rule and the making 
of the formal order dismissing the rule, a con-
sent order amending the order dismissing tb e 
rule to show cause, was made and entered Sep-
tember 19, 1933. A transcript of the rule to show 
cause, the reasons, and the two orders entered 
on the rule, were then made a part of the printed 
state of the case, and now appear as pages _91-98. 



3 

The contentions of plaintiff-respondent are 
two-fold: 

First: The defendant-appellant is precluded 
from arguing before this court that it was error 
for the trial judge to deny the motion for a non-
suit and for a directed verdict, as these two par-
ticular exceptions are embraced within the rea-
sons filed on the rule to show cause. 

Second: Defendant-appellant's motion for a 
non-suit and for a directed verdict, were properly 
denied by the trial judge. 

Facts. 

Sometime after midnight, May 25th, 1930, the 
defendant, Schwartz Brothers Truckmen, Inc., 
was hauling the circus or carnival wagon ( Case, 
p. 49, 1. 1), pictures of which appear at the en,.1 
of the State of Case, westerly along Bay Avenue, 
Bloomfield. The circus wagon or trailer was at-
tached to a motor driven truck by a shaft or pole 
about ten feet in length ( Case, p. 48, 11. 35-37). 
There was no light or lantern burning on the 
rear of the wagon; the lantern in the picture D-1 
having been placed in the position shown in the 
picture after the accident occurred ( Case, p. 62, 
]l. 30-35). 

The plaintiff was a passenger in a Dodge road-
ster automobile owned and operated by the de-
fendant, Wallace Jacobus, which was proceeding 
along Bay Avenue in the same direction as the 
circus wagon which was being towed by the de-
fendant-appellant. "It was raining pretty hard 
and it was kind of foggy" ( Case, p. 38, 11. 13-14). 

The left corner of the box or circus wagon skid-
ded into the right cowl light ( Case, p. 39, 1. 35) of 
the Jacobus car, smashing the door on the right 
side of the car and injuring the plaintiff. 

J 
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The defendant Jacobus, against whom the jury 
found no cause of action testified that he first 
blew the horn of his automobile when he was pass-
ing the rear of the trailer ( Case, p. 46, 11. 3-10, 
11. 18-20); that the front part of the Dodge Road-
ster was already past the end of the circus wagon 
or trailer and that if the trailer had kept going 
straight instead of skidding or swerving to the 
left he '' could have got through''. 

The State of Case is replete with testimony 
which will be quoted later, that the rear left end 
of the circus wagon or trailer skidded into the 
front part of the Jacobus car on the right hand 
side as the Jacobus car was attempting to pass 
the trailer after receiving a signal so to do from 
the operator who was in the cab of the truck to 
which the trailer was attached. 

Testimony will also be quoted showing that as 
Jacobus blew his horn, the driver of the truck 
after waving to Jacobus to come on, steered the 
truck toward the right hand curb thus causing the 
trailer to swerve or skid to the left. 

In the argument we will first take up the pre-
liminary question as to whether the matters urg-
ed on this appeal are available to the defendant-
appellant. 
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ARGUMENT. 

POINT I. 

Defendant-Appellant is precluded from argu-
ing before this Court that it was error for the 
Trial Judge to deny the motion for a non-suit and 
for a directed verdict, as these two particular ex-
ceptions are embraced within the Reasons filed on 
the Rule to Show Cause. 

A rule to show cause was obtained by the de-
fendant April 10, 1933, the judgment having been 
entered April,f, 1933. The reasons then assigned 
.. were: 

1. Because the verdict is against the weight of 
the evidence ; 

2. Because the verdict is a result of bias, pas-
sion, prejudice or mistake; 

3. Because the damages awarded by the ver-
dict are excessive. 

The rule to show cause reserved as grounds of 
appeal all objections or exceptions taken by the 
defendant-appellant ( Case, pp. 91-93). 

When the matter was called for argument on 
the return day of the rule, April 18, 1933, counsel 
for the defendant-appellant announced that the 
rule would be abandoned, and thereupon a formal 
order dismissing the rule was signed by the Cir-
cuit Court Judge, before whom the case had been 
tried. Plaintiff-respondent contends that the dis-
missal of the rule to show cause leaves the de-
fendant-appellant free to urge all its exceptions 
and objections which are not embraced within 
the reasons assigned under the rule to show 

) 
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cause, but precludes the defendant-appellant from 
urging before this court any points which are em-
braced within the reasons under the rule to show 
cause. 

It is conceded that there was no formal argu-
ment on the return of the rule to show cause, and 
in order to bring the matter squarely before this 
court a consent order was made and entered Sep-
tember 19, 1933 reciting the fact that the rule was 
abandoned and the order of dismissal was signed 
without formal argument ( Case, pp. 97-98). 
There was no application by counsel for the de-
fendant below to exscind the reasons which were 
filed for setting aside the verdict, as required un-
der the rule laid down by Chief Justice BROGAN 
in the case of Molnar v. Hildebrecht Ice Cream 
Company, &c., 110 N. J. L. 246. 

'' 1. When reasons filed on a rule to show 
cause why a new trial should not be granted 
include the point that the verdict is against 
the weight of the evidence, and the court, 
after argument on the rule, discharges it, 
the defendants estop themselves from argu-
ing questions of nonsuit or direction of a 
verdict, even though the same are reserved ; 
but where these reasons were by order of 
the trial court, on application by defend-
ants' counsel, exscinded from the reasons 
filed, these questions are not res ad.iudi-
cata. '' Molnar v. Hildebrecht Ice Cream 
Co., &c., 110 N. J. L. 246. 

That the questions of non-suit and direction of 
a verdict are embraced within the reason that 
'' the verdict is against the weight of the evi-
dence,'' is well settled law, as shown by the fol-
lowing citations: 

'' 1. A reason assigned for a new trial 
that the verdict is contrary to the weight 
of evidence, which reason was argued, con-
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sidered and decided on the return of the 
rule, is necessarily embraced within excep-
tions to the refusal to nonsuit and to di-
rect a verdict on the ground that there was 
no evidenee of defendant's negligence and 
that contributory negligence of the plain-
tiff conclusively appeared, which were re-
served in the rule, and therefore such ex-
ceptions cannot be considered on appeal.'' 
Klein v. Shryer, 106 N. J·. L. 432. 

'' 1. A reason assigned for a new trial 
that the verdict is contrary to the weight 
of evidence is embraced within exceptions 
to the refusal to nonsuit and to direct a 
verdict on the ground that contributory neg-
ligence of the plaintiff conclusively appear-
ed; following Catterall v. Otis .Elevator Co., 
103 N. J. L. 381. 

,x, "' * 3. On appeal from a judgment en-
tered after defendant's rule to show cause 
has been discharged, the appellate court 
will not consider and decide any question 
which was assigned as ground for setting 
the verdict aside on the rule; following-
Cleaves v. Yeske], 104 N .• J. L. 497." Hold-
en v. Rolff, 110 N. J. L. 499. 

A diligent search by counsel fails to disclose 
any reported case wherein the identical reasons 
assigned on a rule to show cause may be urged 
on appeal after the rule to show cause has been 
dismissed. 

The defendant-appellant does not appear to be 
in any better position than if it had failed to ap-
pear on the return of the rule to show cause and 
permitted the rule to be dismissed without argu-
ment and by default. The mere fact that the de-
fendant-appellant did appear on the return of 
the rule and announced that the rule would not 
be prosecuted, but abandoned, and tacitly con-
sented to the dismissal of the rule by the entry 

) 
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of a formal order, does not entitle the defendant-
appellant to a second choice as to the tribunal be-
fore which this particular exception may be urged, 
after having chosen the Circuit Court as its 
forum. 

If rules to show cause why the verdict of a 
jury should not be set aside and a new trial grant-
ed could be abandoned at will on the return day 
of the rule without penalty to the party obtaining 
the rule other than the imposition of trivial costs, 
such practice could be used for the purpose of 
delaying the orderly progress of a case through 
the courts, increase the cost of litigation, and 
would undoubtedly result in great abuse. 

Supreme Court rule 129 reads: 

'' Granting to a party a rule to show cause 
why a new trial shall not be granted, shall 
be a bar against him to taking or prosecut-
ing an appeal, except on points expressly 
reserved in said rule.'' 

Under Rule 129 defendant-appellant expressly 
reserved all exceptions and objections taken at the 
trial, but by the reasons assigned under its rule 
to show cause it saw fit to invoke the discretion-
ary power of the Circuit Court Judge before 
whom the case was tried, to review certain of the 
exceptions which it had reserved, and plaintiff-
respondent contends that the same exceptions 
cannot be urged on appeal, but that the defendant-
appellant should be limited in its appeal to the 
exceptions taken at the trial of the case, which 
are not embraced within the reasons assigned un-
der the rule to show cause. 

It is reasonable to assume that if defendant-
appellant had made application to the Judge be-
fore whom the rule to show cause was returnable 
to exscind the reason that '' the verdict is against 
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the weight of the evidence", objection would have 
been interposed and such application denied. 

'' 1. On appeal from judgments entered 
after defendant's rules to show cause had 
been discharged the appellate court will not 
consider and decide any question which was 
assigned as ground for setting the verdicts 
aside on the rule to show cause, such ques-
tion being res adjudicat-a, whether argued 
or not, and although not decided in terms, 
on the rule to show cause.'' Margolies v. 
Goldberg, 101 N. J. L. 75. 

'' 1. By the argument of the weight of 
evidence on a rule to show c.ause, counsel, 
though he reserves exceptions to the refus-
al of a nonsuit and the direction of a ver-
dict, is precluded from arguing these mat-
ters in this court.'' Dietz v. Glasgow, 110 
N. J. L. 490. 

Plaintiff-respondent contends that the grounds 
of appeal, the refusal to non-suit and to direct 
a verdict, ( Case, pp. 13-14) are not now available 
to the defendant-appellant. 

) 
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POINT ll. 

Defendant-Appellant's motion for a non-suit 
and for a directed verdict were properly denied by 
the Trial Judge. 

The evidence presented up to the time the mo-
tion for a non-suit was made is set forth general-
ly under the Statement of Facts within and will 
under this head be supplemented only to the ex-
tent of meeting the arguments advanced in the 
brief filed on behalf of the defendant-appellant. 

In the closing paragraph of defendant-appel-
lant 's brief, we find the following summation: 

'' Summing up the case it is impossible to 
find any testimony of any evidential force 
which revealed any negligence whatever on 
the part of this defendant or its driver con-
tributing to the proximate cause of the col-
lision in question''. 

In answer to this summation of the case, we 
quote from the record, the following testimony: 

FRANCIS O'NEIL, Plaintiff: 

Q. Then, after you got in the car, what 
happened! A. Why, I had only gotten in 
the car and sat down and straightened my-
self out, and we had p1·oceeded a short dis-
tance, it had not been any more than two or 
three minutes, and I looked up all of a sud-

( Case pg. 20, 11. 35-40). 

den, and saw this big object in front of me. 
Q. Can you describe the object you saw 

in front of you 1 A. It looked like the back 
of a house to me, it was so big. 

Q. "Will you tell us the condition of the 
weathed A. It was raining. 
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Q. Was it foggy at all~ A. No, it wasn't 
foggy. 

Q. After you looked up and you saw what 
appeared to be the back of a house, where 
was it-in the road or on the side~ A. It 
was in the road in front of us. 

Q. In front of the car in which you were 
riding~ A. Yes. 

Q. Did you observe any light on this ob-
ject in the road~ A. No, sir. 

Q. Then what happened after you observ-
ed that~ A. We hit right away. 

Q. Did Mr. Jaco bus do anything from the 
time that you observed this object in the 
highway until the crash 1 A. He pulled his 
wheel to the left and tried to avert it, but he · 
couldn't, it was too late. 

( Case pg. 21, 11. 1-25). 

On cross-examination by counsel for defendant-
appellant, plaintiff testified as follows: 

Q. Did Jacobus blow his horn at any 
time 1 A. No, I don't believe so. I didn't 
hear him. 

Q. Did Jacobus swerve to his left~ A. 
Yes. 

(Case pg. 26, 11. 38-41). 

Q. And how far was he behind this big 
box when he swerved to his left~ A. Just 
a short distance. 

Q. How many feet, would you say 1 . A. 
About 4 or 5 feet. 

Q. Did Mr. Jacobus swerve to his left, 
blow his horn, and in response to that blow-
ing of the horn did this driver motion for 
him to come on, this man sitting next to 
me (indicating) 1 A. I didn't see anyone 
on the truck, or I didn't hear him blow his 
horn. 

Q. You did not hear him blow his horn 
and you did not see Mr. Tauriello wave his 
hand for Mr. Jacobus to come on~ A. No, 
SU. 

J 
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Q. Did you see this truck swerve, this big 
box~ A. Yes; it seemed to swerve in front 
of us. 

(Case pg. 27, ]1. 1-19). 

WITNESS CwmKo: 
Q. As to this last truck and trailer, did 

it come around Broughton Avenue and then 
go into Bay Avenue~ A. It came down 
Broughton Avenue and then swung into 
Bay Avenue. 

Q. After that swung into Bay Avenue, 
you saw that going west towards Broad 
Street, and you are positive it did not have 
any tail light on 1 A. Absolutely positive. 
That is, I didn't see any tail light on it. I 
looked for it, and I didn't see it. 

Q. This was a rainy night, was it~ A. It 
was raining quite heavily. 

Q. At that time, as I understand it, even 
then there was almost a collision between it 
and some automobile~ A. Yes, sir. 

Q. Was that difficult to see, back of that 
trailer, without any light~ A. On that par-
ticular corner it would not be difficult, be-
cause there is a light there on that corner. 

Q. As it got down further and the light 
faded, then it was difficult~ A. It is very 
dark down further. 

( Case pg. 33, 11. 15-36). 

Further testimony on behalf of this witness 
clearly indicates that the passenger automobile 
was damaged on the right side and not in the 
front as it would have been had the roadster 
crashed into the rear of the circus wagon. ( Case 
pg. 35, 11. 19-30). 

WALLACE J ACoBus, Defendant: 
Q. This particular night of the accident, 

what sort of a night was it~ A. It was rain-
ing pretty hard, and it was kind of foggy. 

(Case pg. 38, ll. 12-14). 
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Q. As you were going along, did you see 
anything in front of you 1 A. Not till I 
got about 15 or 20 feet away. 

Q. At that distance what did you see1 A. 
Well, I seen a big-something like a freight 
car in front of me. I slowed up and threw 
my car back in second and pulled over to 
the left and blew my horn, and I seen a 
man's hand motioning for me to come on. I 
started to come on, and this thing just skid-
ded right into me. 

Q. Which thing1 A. The box. His left 
corner skidded into my right cowl light. 

Q. That is what we have been calling the 
trailer 1 A. Yes, sir. 

Q. That is not the truck proper 1 A. No, 
SU. 

Q. What was pulling that trailer1 A. 
Some kind of a truck. 

(Case pg. 39, 11. 23-40). 

Q. What was between them 1 A. There 
was a shaft there, maybe 10 or 12 feet long. 

Q. When this thing swung around and 
hit you, where did it strike your cad A. 
Right at the right cowl light where Mr. 
0 'Neil was sitting. 

( Case pg. 40, 11. 1-10). 

Q. Where was your car after the acci-
dent 1 Where did you go 1 Over to the left 1 
A. I was only about a foot away from the 
curb. 

Q. That is, over to the left 1 A. The left. 
Q. If you went any further, what would 

happen 1 A. If I went any further, about 
8 feet over there is an embankment. There 
is a park right there and there is a pole 
about 10 feet in front of that. 

( Case pg. 40, 11. 20-29). 

) 
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On cross-examination by counsel for defendant-
appellant, Mr. Jacobus testified as follows: 

Q. What happened when you blew your 
horn~ A. I saw the man wave to me to 
come ahead. 

Q. Where were you then~ On the left of 
the road~ A. Yes, about a foot away from 
the curb, ready to pass him. 

Q. How wide is the street~ A. From curb 
to curM 

Q. Yes. A. I don't think it is over 25 
feet. 
By the Court: 

Q. Where was the man who waved to you 
-on the trailer or on the truck~ A. On the 
truck. 
By Mr. Gillick: 

Q. Could you have passed this big wagon 
at any time on your right~ A. No, sir. 

Q. I suppose he was close to the curb. A. 
Well, the road is bad on that side. It is 
bad on the gutter side of it. 

Q. How close would you say he was to the 
curM A. How close was H 

Q. No, how close was he~ A. He was 
about in the middle of the road, I guess. 

( Case pg. 43, 11. 3-28). 

On cross-examination by counsel for the plain-
tiff, Mr. Jacobus testified as follows: 

Q. How close were you to the trailer 
when you blew the horn~ A. Well, I was 
over to the left of it. The front of my car 
was already past it. If he had kept going 
straight, I could have got through. 

( Case pg. 46, 11. 3-10). 

Q. Had you reached the rear of the truck 
at the time that he put his arm out~ A. I 
was just ahout getting to it. 
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Q. In other words, you were going to 
pass the truck before you received a signal, 
weren't you 1 

( Case pg. 47, 11. 38-40). 

A. I could have passed it if he had stay-
ed where he was. 

( Case pg. 48, 11. 1-2). 

Q. Why didn't you pass him1 What did 
you blow your horn for 1 A. To let him 
know I was coming. How did I know he 
was going to turn left? 

( Case pg. 49, 11. 20-24). 

OFFICER w ILHELM : 

Q. Do you recall whether or not there 
was a light on the rear of that trailer 1 A. 
Th ere was no light. 

Q. Are you positive about that 1 A. 
Positive. 

Q. That was part of your official inspec-
tion, was it1 A. Yes, sir. 

Q. Can you give us approximately-if 
you can, and if you cannot, why, say so-
the length, over all, of the truck, the center 
piece and the trailer 1 A. A good 30 feet. 

Q. That was headed in which direction, 
or where in the road, Mr. Wilhelm 1 A. 
Headed west, or rather north. TV est, nosed 
in. This Mack truck drawing the trailer 
was nosed so that it would be northwest. 

Q. In other ivords, it was not parallel 
with the street, was it? A. No. 

Q. It was diagonal towards its righthand 
curb? A. Yes. 

Q. And the rear of it-that is, the trail-
er-in your best judgment extended where 1 
A. Pretty close to half way across the road. 

Q. Did you see the roadster, the Dodge 
roadster 1 A. I did. 

Q. Where was that1 A. Parked on the 
lefthand side of the street. 

) 
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Q. That is again facing west~ A. Fac-ing west. 
Q. Is it correct, Mr. Wilhelm, that on that 

lefthand side, which would be the south side of Bay Avenue, there is after a few feet a 
drop for the park~ A. Yes, there is. 

Q. Observing the roadster, did you see 
where the damage was to it~ A. Yes. 

Q. Where was it~ A. Not all the damage but where they had come together in the impact. It was at the cowl light on the righthand side. 
(Case pg. 51). 

This witness as shown by the testimony at the 
top of page 54 of the State of the Case, brought 
out the fact that the '' trailer or box car was be-
ing drawn by a Mack Truck" and that the truck 
was "nosed in to the curb". 

A reasonable assumption that the so-called re-
flector on the back of the trailer was defective can 
be based on the following examination of the Offi-
cer by the Court : 

Q. You say there was no light lighted on 
t~e trailer when you arrived there~ A. No, 
SH. 

Q. Was there any light there at all that was not lighted~ A. No, sir. 
Q. rrhere was not only no light but no 

provision for a light; is that what you mean~ A. Well, there was provision there. 
Q. What provision was there~ A. Little red lights on the bottom by the license plate. 
Q. \Vith an electric bulb in it~ A. I did-n't examine it to see whether there was an 

electric bulb there or not. There was no light there. 
Q. There was a lamp there, but it was not lighted~ A. Yes, sir. 
Q. Was it broken~ A. Yes. 
Q. It was broken ~ A. Yes. 
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Q. The lamp was broken~ A. Not the 
lamp, but this little plate that sets in these 
sockets was broken. It was not broken, 
there was none in there. 

(Case pg. 54, 11. 20-41). 

Q. What do you mean, '' There was none 
in there"~ A. This little glass plate that 
sets over the light. There was no plate in 
there. 

Q. No plate~ A. No glass plate. 
Q. Was there an electric bulb in there 1 

A. No, sir. 
Q. None in there at alH A. No, sir. 

( Case, pg. 55, 11. 1-10). 

The testimony quoted shows that the following 
situation was presented to the jury: 

A Mack Truck was hauling a circus wagon 
along a street having a width of twenty-five feet 
from curb to curb. The circus wagon or trailer 
was connected or attached to the rear of the 
truck by means of a pole about ten feet long. 'rhe 
length of the truck and trailer combined was thir-
ty feet. The circus wagon or trailer had the 
appearance, according to one witness, of the back 
of a house and according to another witness, the 
appearance of a box car. It was very wide as 
shown by the pictures which were exhibited to 
the jury. It was proceeding slowly along this 
narrow street, the surface of which was in bad 
condition. It was after midnight and it was rain-
ing heavily. There were no lights burning or. 
the rear of the circus wagon. There may or there 
may not have been an adequate reflector on the 
back of the circus wagon to pick up the rays of a 
car following the wagon. 

The defendant Jacobus was proceeding at a 
lawful rate of speed in his Dodge Roadster au-
tomobile with the plaintiff O?N eil as a passenger. 
Re observed the obstruction in the road, slowed 

) 
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down, blew his horn and the driver of the truck 
waved his arm for Jacobus to pass. Jacobus was 
passing, the front part of his automobile having 
passed the rear part of the trailer, when the 
driver of the truck pulled from the centre of the 
road to the right hand curb, thus throwing the 
end of the trailer to the left and against the side 
of the Jacobus car. 

This combination of a Mack Truck with a cir-
cus wagon connected with a long pole or shaft 
had a total length of thirty feet and it was well 
within the province of the jury to assume that 
when the driver swerved the truck to the right, 
the end of the trailer which was approximately 
thirty feet from the driver's seat would, on a wet 
pavement, swerve to the left. 

The defendant Jacobus made it clear that if 
the driver of the truck had continued straight 
ahead, he, Jacobus, would have cleared the end of 
the trailer without collision. 

The jury had a right to find that the trailer 
swerved to the "left" as Jacobus said it did, an<l 
that the driver of the Mack truck in the exercise 
of reasonable care and caution should have known 
that to swerve his truck sharply to the right 
would cause the end of the circus wagon thirty 
feet away to swerve to the left. 

The jury also had a right to consider in con--
nection with the negligence of the defendant, the 
absence of a lantern or proper light on the rear 
of the trailer especially so in view of the fact that 
it was raining heavily. 

The argument in the defendant-appellant ·s 
brief appears to be directed to a '' discussion of 
the weight of the evidence" rather than the ob-
sence of any negligence of the defendant on the 
part of the defendant-appellant. 

The quotations in defendant-appellant's brief 
-from tbe testimony of the employee witnesses 
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Tauriello and Gieseke, are set forth, we assume, 
principally for the purpose of proving that the 
truck was "parallel with the curb". The jury, 
however, had a perfect right to disregard the tes-
timony of these witnesses and to place reliance 
upon the testimony of Jacobus and the testimony 
of the Police Officer that the truck was '' nosed 
to the curb". This is clearly a discussion of the 
weight of the evidence which would have been 
proper under the Rule to Show Cause why the 
verdict should not be set aside as contrary to the 
weight of the evidence, but has no weight or force 
whatsoever on an argument for a non-suit or a 
directed verdict. 

'' 1. Motions for nonsuit and to direct a 
verdict for the defendant, for the purpose 
of the motions, in effect admit the truth of 
the evidence, and of every inference of fact 
that can be legitimately drawn therefrom, 
which is favorable to the plaintiff, but deny 
its sufficiency in law; and where such evi-
dence or inference of fact will support a 
verdict for the plaintiff, such motions must 
be denied.'' Fine & Jackson, &c., Corp. v. 
Lehigh Valley R. R. Co., 110 N. J. L. 385. 

If the skidding or swerving of the circus wagon 
to the left as Jaco bus was passing as shown by 
an abundance of testimony or if the absence of a 
light of some kind on the rear of the trailer did 
not '' contribute to the proximate cause of the 
collision in question'' what then was the proxi-
mate cause of the accident 1 

Jacobus explained his conduct under the cir-
cumstances, at least to the satisfaction of the 
jury so that the jury under adequate and proper 
instructions from the Court found no cause of ac-
tion against Jacobus, but did find, under the samP 
instructions, negligence on the part of the defend-
ant-appellant. 

---

) 

l 
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Defendant-appellant argues that Jacobus may 
have '' misjudged the distance he was behind when 
he undertook to pass or did not turn out far 
enough" and that this misjudgment of the dis-
tance or the failure to turn out far enough can-
not be construed as negligence on the part of de-
fendant-appellant's driver. Such argument over-
looks the fact that the absence of a lantern or 
light on the back of the circus wagon may have 
caused the misjudgment of the distance and that 
in this respect, the question of a light on the back 
of the circus wagon could very properly be con-
sidered by the jury in determining the question 
of the defendant-appellant's negligence. 

Plaintiff-respondent submits that the facts 
gave rise to a plain jury question and that it was 
not error for the trial judge to deny the motion 
for a non-suit and the motion for a directed ver-
dict. 

CONCLUSION. 

For the reasons above stated, the judgment of 
the Circuit Court should be affirmed, with costs. 

Respectfully submitted, 

JAMES P. MYLOD, 
Attorney for Plaintiff-Respondent. 

1,:. W. Stillman, Pompton l'lains, N, J., Tel, Pompton Lakes 500 
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