ADMINISTRATION & MANAGEMENT

10A:1-1.7

viduals or entities who request (see N.JLA.C, 10A:1-1.3) to

be advised of the Department’s proposed rulemaking ac-

tivities.

(c) Notice of a rule proposal shall include a designated
public comment period and specific information regarding to
whom comments may be submitted.

1. Comments must be submitted to the individual at the
address designated within the notice of a rule proposal in
order to be considered by the Department;

2. Comments submitted for a notice of a rule proposal
must fall within the scope of the subject matter of the rule
proposal. Comments that do not fall within the scope shall
be summarized in the notice of adoption along with a state-
ment that the comment does not fall within the scope of the
subject matter of the notice of a rule proposal; and

3. Except for comments made orally at a public hear-
ing, comments submitted regarding a notice of a rule pro-
posal must be in writing, legible and intelligible in order to
be considered by the Department.

(d) The Department may extend the designated public
comment period:

1. When deemed necessary by the Department; or

2. For a period of 30 calendar days, when, within 30
calendar days of the publication of a proposal, sufficient
public interest is demonstrated in an extension of the time
for comment submissions. For purposes of this subsection,
sufficient public interest for granting an extension of the
public comment period exists when 50 or more individuals
have communicated a specific request for the extension of
the comment period in writing to the Department of Cor-
rections. This communication must be directed to the indi-
vidual who has been designated to receive comments in the
notice of a rule proposal.

(e) A public hearing on the proposed rulemaking activity
shall be conducted by the Department when:

1. A request for a public hearing from a committee of
the Legislature, or a governmental agency or subdivision,
is made to the Department within 30 calendar days of the
publication of the proposed rulemaking activity in the
N.JR.; or

2. Sufficient public interest is shown by the public
within 30 calendar days of the publication of the proposed
rulemaking activity in the N.J.R. For purposes of this sub-
section, sufficient public interest for conducting a public
hearing exists when 100 or more individuals have commu-
nicated a specific request for a public hearing and the basis
for such a request in writing to the Department. This com-
munication must be directed to the individual who has been
designated to receive comments in the notice of a rule pro-
posal.

i.  In the calculation of the number of comments re-
ceived expressing the request for a public hearing, the
Department shall not consider the following:

New Jersey State Library

(1) Comments from incarcerated, legally commit-
ted or confined individuals who are not authorized to
attend a public hearing;

(2) Comments that relate to specific recom-
mended amendments in the rule that the Department
has agreed to make;

(3) Comments that relate to amendments that the
Department does not have the legal authority to make;
or

(49) Comments that relate to amendments that are
required by law.

(f) Notice of a public hearing shall be published in the
New Jersey Register (N.J.R.), at least 15 days prior to the
public hearing when feasible. If timely N.J.R. publication is
not feasible, such notice may be published in the N.J.R. with
less than 15 days notice, as long as notice of the public hear-
ing is provided by posting the notice on the official website of
the New Jersey Department of Corrections at
www.state.nj.us/corrections at least 15 days prior to the pub-
lic hearing.

New Rule, R.2001 d.455, effective December 3, 2001,
See: 33 N.LR. 2941(a), 33 N.J.R. 4106(a).

Amended by R.2008 d.190, effective July 21, 2008.
See: 40 N.LR. 1736(b), 40 N.J.R. 4323(a).

In (d)2, inserted “calendar” twice and substituted “a specific request”
for “the need”; in (¢)1, inserted “calendar”; in the introductory paragraph
of (e)2, inserted “within 30 calendar days of the publication of the pro-
posed rulemaking activity in the N.JR.” and substituted “a specific
request” for “the need” and “request” for “need”; in the introductory
paragraph of (e)2i, substituted “request” for “need”; and in (€)2i(1),
inserted ¥, legally committed or confined” and “who are™.

Amended by R.2011 d.022, effective January 18, 2011.
See: 42 N.J.R. 2194(a), 43 N.IR. 188(a).
Added (f).

10A:1-1.7 Calendar of Departmental rule activity

(a) A quarterly calendar of anticipated Departmental pro-
posed rulemaking activities for the next six months may be
available and published in the first New Jersey Register
(N.J.R.) in the months of January, April, July and October.

1. When the Department of Corrections provides a 60
day comment period as indicated in the N.J.R. publication
of a notice of a rule proposal, the calendar notice and
N.JR. publication of a calendar notice shall not be re-
quired.

2. When the Department of Corrections publishes a cal-
endar in the N.J.R., access to the calendar may be obtained
from:

i.  The N.JR. in issues from the months listed in (a)

above;

ii. The official website of the Department of Cor-
rections at www.state.nj.us/corrections; and

iii. By contacting the Department in accordance with
N.JA.C. 10A:1-1.3.
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3. When the Department of Corrections publishes a cal-
endar in the N.J.R,, the calendar shall be:

i.  Provided to the news media maintaining a press
office in the New Jersey State House Complex; and

ii. Distributed to persons or groups likely to be af-
fected by or interested in the calendar of anticipated De-
partmental proposed rulemaking activities such as, but
not limited to, New Jersey State Law Libraries, the New
Jersey State Parole Board, the American Civil Liberties
Union of New Jersey, the New Jersey Association of
Corrections, Departmental administrative staff, the cus-
tody staff bargaining unit, inmate advocacy groups, cor-
rectional facility Inmate Liaison Committees, correc-
tional facility law libraries, and individuals or entities
who have requested (see N.J.A.C. 10A:1-1.3) to be ad-
vised of the calendar of anticipated Departmental pro-
posed rulemaking activities.

4. The reimbursement for costs of copying the antici-
pated Department of Corrections calendar of proposed
rulemaking activities for the next six months when pub-
lished in an issue of the N.LR. shall be in accordance with
N.J.A.C. 10A:1-1.4, Reimbursement for costs of copying.

New Rule, R.2001 d.453, effective December 3, 2001.
See: 33 N.J.R. 2941(a), 33 N.J.R. 4106(a).
Amended by R.2010 d.057, effective April 19, 2010.

See: 41 N.J.R. 4395(a), 42 N.J.R. 792(b).
In the introductory paragraph of (a), inserted “Register”.

SUBCHAPTER 2. GENERAL PROVISIONS

10A:1-2.1 Scope

(a) Unless otherwise stated, N.J.A.C. 10A:1 through
10A:30 shall be applicable to State correctional facilities un-
der the jurisdiction of the Department of Corrections.

(b) Unless otherwise stated, N.J.A.C. 10A:31 through
10A:34 shall be applicable to municipal and county correc-
tional facilities within the State of New Jersey.

(c) Pursuant to the Sexually Violent Predator Act
(N.J.S.A. 30:4-27.24 et seq.), the Department of Corrections
shall be responsible for the operation of any Special Treat-
ment Unit designated for the custody, care, control and treat-
ment of sexually violent predators; therefore, when deemed
necessary by the Commissioner of the Department of Correc-
tions or designee, operational, custodial, security and medical
care rules set forth within N.J.A.C. 10A:1 through 10A:30
shall be applicable to Special Treatment Units. Unless other-
wise stated, N.JLA.C. 10A:35 shall be applicable to Special
Treatment Units under the jurisdiction of the Department of
Corrections,

Amended by R.2010 d.057, effective April 19, 2010.

See: 41 N.J.R. 4395(a), 42 N.J.R. 792(b).
Added (c).
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10A:1-2.2 Definitions

The following words and terms, when used in N.J.A.C.
10A:1 through 10A:30, shall have the following meanings
unless the context clearly indicates otherwise:

“Administrative segregation” means removal of an inmate
from the general population of a correctional facility to a
clese custody unit because of one or more disciplinary in-
fractions.

“Administrator” means an administrator or a superinten-
dent who serves as the chief executive officer of any State
correctional facility within the New Jersey Department of
Corrections.

“A.D.T.C.” means the Adult Diagnostic and Treatment
Center which is the correctional facility designated to house
persons who have been sentenced pursuant to N.J.S.A. 2C:47-
1 et seq. and 2A:164-1 et seq.

“Adult county correctional facility” means any place, under
the jurisdiction of a county, where adult persons convicted or
accused of crimes are confined.

“Assistant Commissioner” means the chief executive of-
ficer of a Division within the Department of Corrections.

“Associatc Administrator” means an assistant administrator
or an assistant superintendent who is the ranking assistant to
the Administrator of any State correctional facility within the
New Jersey Department of Corrections.

“Asterisk offense” means a prohibited act preceded by a
number and an asterisk that is considered the most serious
and results in the most severe sanction(s). Asterisk offenses
are in Categories A and B.

“Body cavity search” means the visual inspection or man-
ual search of a person’s anal or vaginal cavity.

“Business day(s)” means any single or consecutive days
during which most businesses operate, Monday through Fri-
day, excluding weekends or legal holidays.

“Calendar day(s)” means any single day or consecutive
days, January 1 through December 31.

“Canine search” means a search conducted by a canine
team consisting of a handler(s) and a dog(s) specially trained
to discover and indicate to the handler(s) the presence of var-
ious substances, objects and/or materials.

“Central Communications Unit” means the centralized
communication center within the Department of Corrections
which coordinates certain functions of the Department of
Corrections on a 24 hours per day, seven days per week basis.

“Central Control” means the unit which coordinates the se-
curity and communication functions within a correctional fa-
cility.

"
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“Central Medical/Transportation Unit” means the central-
ized unit which provides transportation for inmates within the
Department of Corrections.

“Central Reception and Assignment Facility (CRAF)”
means the facility of the New Jersey Department of Correc-
tions for inmate reception and correctional facility assign-
ments.

“Chemical agent” means an aerosol spray which may be
used to gain control of individuals who resist arrest or for the
purpose of self-defense against an attack.

“Civil union” means the legally recognized union of two
eligible individuals of the same sex established pursuant to
N.J.S.A. 37:1-36. Partics to a civil union shall receive the
same benefits and protections and be subject to the same re-
sponsibilities as spouses in a marriage.

“Civil union couple” means two persons who have estab-
lished a civil union pursuant to N.J.S.A. 37:1-1 et seq., known
as the Civil Union Act.

“Close Custody Unit” means an area within a correctional
facility designated for assigning inmates who are removed
from the general population for disciplinary or administrative
reasons.

“Close observation” means intermittent monitoting of an
inmate either in-person or by video monitor at 15 minute in-
tervals.

“Commissioner” means the Commissioner of the New Jer-
sey Department of Corrections.

“Community Corrections Classification Committee (C-4)”
means the Committee responsible for the assignment of a
custody status and the placement of an inmate who has been
returned from a residential community program to a correc-
tiona! facility.

“Constant observation” means:

1. Uninterrupted surveillance of one inmate who is on
suicide watch that shall be conducted in person or by video
monitor when the video monitor provides continnous unob-
structed vigilance of the inmate by one staff member; or

2. One minute interval surveillance of two inmates in
adjacent cells by one staff member that shall be conducted
in person or uninterrupted surveillance by one staff mem-
ber of up to four inmates by video monitor when the video
monitor provides continuous unobstructed vigilance of the
inmates.

“Contact visit” means a visit between an inmate and a vis-
itor where there is no barrier (such as a window or wall) be-
tween the inmate and visitor.

“Contraband™ means:

1-7

1. Any item, article or material found in the possession
of, or under the control of, an inmate which is not author-
ized for retention or receipt;

2. Any item, article or material found within the facility
or on its grounds which has not been issued by the correc-
tional facility or authorized as permissible for retention or
receipt;

3. Any item, article or material found in the possession
of, or under the conirol of, staff or visitors within the facil-
ity or on its grounds which is not authorized for receipt,
retention or importation;

4. Any item, article or material that is authorized for re-
ceipt, retention or importation by inmates, staff or visitors
but that is found in an excessive amount or that has been
altered from its original form. An amount shall be consid-
ered excessive if it exceeds stated correctional facility lim-
its or exceeds reasonable safety, security, sanitary, or space
considerations; or

5. Any article that may be harmful or presents a threat
to the security and orderly operation of the correctional fa-
cility shall be considered contraband. Items of contraband
shall include, but shall not be limited to: guns and firearms
of any type; ammunition; explosives; knives, tools and
other implements not provided in accordance with correc-
tional facility regulations; hazardous or poisonous chemi-
cals and gases; unauthorized drugs and medications; medi-
cines dispensed or approved by the correctional facility but
not consumed or utilized in the manner prescribed; intoxi-
cants, including, but not limited to, liquor or alcoholic bev-
erages; and where prohibited, currency, stamps and elec-
tronic communication devices.

“Counsel substitute” means an individual, such as an in-
mate paralegal, teacher or social worker, who represents and
defends an inmate at a disciplinary hearing proceeding that is
conducted within a correctional facility under the jurisdiction
of the Department of Corrections.

“Custody staff” except as otherwise provided, means Cus-
tody Supervisors, Senior Correction Officers and Correction
Officer Recruits who have been sworn as peace officers.

“Custody status” means the custody assignment of an in-
mate. There are six categories:

Close custody;
Maximum custody;
Medium custody;

Gang minimum custody;

LA

Minimum custody; and
6. Community custody.

“Deadly force” means force which a custody staff member
uses with the purpose of causing, or which the custody staff
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member knows will create a substantial risk of causing, death
or serious bodily harm.

“Department” means the New Jersey Department of Cor-
rections.

“Departmental Research Review Board (DRRB)” means
the members of a board, authorized by the Commissioner or
designee, responsible for the review of requests to conduct
research within the Department of Corrections.

“Deputy Comimissioner” means Deputy Commissioner of
the New Jersey Department of Corrections,

“Detainer” means a watrant or formal authorization to hold
an inmate for prosecution or detention by a Federal, state or
local law enforcement agency or the U.S. Immigration and
Customs Enforcement (ICE). Detainers may include, but are
not limited to:

1. Adjudicated criminal charges for which sentence has
been imposed;

2. Criminal charges resulting from indictment, for
which there is no final disposition (open charges);

3. Warrants for violation of parole or probation; and
4. TImmigration detainers.

“Director” means the executive officer next in rank to the
Assistant Commissioner (Chief Executive Officer) of a Divi-
sion within the Department of Corrections.

“Disciplinary Hearing Officer” means a staff member of
the Department of Corrections designated to hear and adjudi-
cate inmate violations of prohibited acts.

“Disciplinary report” means a form on which a violation of
a prohibited act is recorded along with other pertinent infor-
mation,

“Disciplinary sanction” means a prescribed penalty that is
imposed for violation of a prohibited act.

“Division of Operation” means the administrative unit that
is responsible for the administration of all correction facilities
within the New Jersey Department of Corrections.

“Division of Programs and Community Services” means
the division within the Department of Corrections that is re-
sponsible for correctional facility and community-based pro-
gram opportunities for inmates, which include the offices of
Community Programs, Drug Programs, Educational Services,
Transitional Services, and Internal Support and Outreach Ser-
vices.

“DNA” means deoxyribonucleic acid.

“DNA sample” means a blood or other biological sample
provided by any person pursuant to the DNA Database and
Databank Act of 1994 (N.J.S.A. 53:1-20.17 et seq.).

“Domestic partner” or “partner” means a person who is in a
relationship that satisfies the definition of a domestic partner-
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ship as set forth in the New Jersey “Domestic Partnership
Act,” N.J.S.A. 26:8A-1 et seq.

“Blectronic communication device” means a device or re-
lated equipment or peripheral that is capable of electronically
receiving, transmitting, or storing a message, image, or data.
Examples of such electronic devices include, but are not lim-
ited to, all types and sizes of a computer, telephone, two-way
radio, camera or video/audio player/recorder, fax machine,
pager or beeper, personal data assistant, hand-held e-mail
system, or any other device containing a means of internet
access or receiving, transmitting, or storing information
electronically by means of audio, visual, or recorded data.
Related equipment and/or peripheral also includes, but is not
limited to, equipment and/or peripherals that can be used with
an electronic communications device such as power cords,
chargers, or any other tangible items.

“Blectronic Monitoring Program (EMP)” means a program
in which an inmate lives in the community and is monitored
by an electronic monitoring device.

“Family member” means:
1. Spouse;
2. Domestic Partner;
3. Partner in a civil union couple;
4. Parent;
5. Stepparent;
6. Legal guardian;
7. Grandparent;
8. Child; or
9. Sibling,

“Experimentation” means the use of any healthcare inter-
vention that has not been previously tested and approved for
the community population.

“Firearm” means any hand gun, rifle, shotgun, machine
gun, automatic or semi-automatic rifle, or any gun, device or
instrumnent in the nature of a weapon from which may be fired
or ejected any solid projectable ball, slug, pellet, missile,
bullet, or any gas, vapor or other noxious thing, by means of a
cartridge or shell or by the action of an explosive or the igni-
tion of flammable or explosive substances. Firearm shall also
include, without limitation, any firearm, which is in the nature
of an air gun, spring gun or pistol or other weapon of a simi-
lar nature in which the propelling force is a spring, elastic
band, carbon dioxide, compressed or other gas or vapor, air or
compressed air, or is ignited by compressed air, and gjecting a
bullet or missile smaller than three-eighths of an inch in di-
ameter, with sufficient force to injure a person (see N.J.S.A.
2C:39-1).
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Amended by R.2006 d.151, effective May 1, 2006.
See: 38 N.LR. 96(a), 38 N.J.R. 1836(a).

At the end of the introductory paragraph, added “unless the context
clearly indicates otherwise”; in the definition of “Detainer”, substituted
“U.S. Immigration and Customs Enforcement” for “hnmigration and
Naturalization. Service”; rewroie the definition of “Inmate Liaison Com-
mittee”; in the definition for “Legal Correspondence”, in 4 and 5, sub-
stituted a comma for “and”, and inserted “, county and municipal”, and
in 9, substituted a comma for “or”, inserted “or county”; and added the
definitions for “Non-contact visit” and “Staff”.

Amended by R.2006 d.398, cifective November 20, 2006.
See: 38 N.LR. 3121(a), 38 N.LR. 4867(a).

In definitions “Zero Tolerance Drug/Alcohol Policy” and “Zero Tol-
erance for Misuse or Posscssion of an Electronic Communication Device
Policy”, updated N.J.A.C. references.

Amended by R.2007 d.17, effective January 16, 2007.
See: 38 NLJ.R. 4159(a), 39 N.J.R. 216(a).

Inserted definitions “Domestic partner”, “Family member”, and “Rel-
ative”; and deleted definition “Immediate family”.
Amended by R.2007 d.64, effective February 20, 2007.
See: 38 N.LR. 4622(b), 39 N.J.R. 652(b).

Added definition “Personal information”.
Amended by R.2007 d.127, effective May 7, 2007.
See: 39 N.IR. 155(a), 39 N.JLR. 1730(a).

Added definitions “Non-permissible property” and “State”.
Amended by R.2007 d.198, effective July 2, 2007.

See: 39 N.JR. 834(b), 39 N.J.R. 2538(a).

Added definitions “Counsel substitute” and “Disciplinary detention”.
Amended by R.2007 d.199, effective July 2, 2007.

See: 39 N.ILR. 747(a), 39 N.JL.R. 2537(a).

In definition “Detainer”, inscrted “(ICE)”.
Amended by R.2007 d.226, effective August 6, 2007.
See: 39 N.JR. 836(a), 39 N.J.R. 3383(a).

Added definition “Departmental Research Review Board (DRRB)”.
Amended by R.2007 d.268, effective August 20, 2007.

See: 39 N.LR. 1622(a), 39 N.J.R. 3539(a).

Added definition “Community Corrections Classification Committee
(C-4)".

Amended by R.2007 d.315, effective October 15, 2007.
See: 39 N.LR. 2442(a), 39 N.JLR. 4402(a).

Added definitions “Civil union” and “Civil union couple”; in defini-
tion “Family member”, added new 3 and recodified former 3 through 8
as 4 through 9; and in definition “Relative”, added new 3 and recodified
former 3 through 6 as 4 through 7.

Amended by R.2007 d.379, effective December 17, 2007.
See: 39 NLJLR. 2445(a), 39 N.J.R. 5340(b).

In definition “Institutional Classification Committee (I.C.C.)", in-
serted the last sentence; substituted definition “Institutional Classifica-
tion Reception Committee (LC.R.C.)” for definition “Inter-Institutional
Classification Commiitee (L1.C.C.)”; and in definition “Objective classi-
fication”, deleted paragraphs 5 through 7, recodified former paragraphs 8
through 14 as 5 through 11, in paragraph 11, inserted “and” at the end,
deleted paragraph 15, and recodified paragraph 16 as 12.

Amended by R.2008 d.97, effective April 21, 2008.
See: 40 N.LR. 85(a), 40 N.LR. 2111(b).

Deleted definition “Capital Sentence Unit (C.5.U.)".
Amended by R.2008 d.171, effective June 16, 2008.
See: 39 N.JLR. 2188(a), 40 N.J.R. 3718(d).

Added definition “Inmate Remedy System”.
Amended by R.2008 d.190, effective July 21, 2008.
See: 40 N.LR. 1736(b), 40 N.L.R. 4323(a).

Added definitions “Administrative Segregation”, “Weapon” and
“Zero Tolerance of the Incidence of Sexual Assault”; in definition
“Contraband”, substituted “that” for “which” three times in paragraph 4,
and in paragraph 5, substituted “that” for “which”, substituted a comma
for “and” following “currency” and inserted “and electronic communi-
cation devices”; rewrote definitions “Division of Programs and Com-
munity Services” and “Sirip search”; in definition “Firearm”, inscrted
the last senterce; in definition “Keep separate status”, inserted a comma
following the first occurrence of *facility” and inserted “for administra~
tive reasons to ensure the safe, secure and orderly operation of the cor-
rectional facility and/or”; in definition “Legal correspondence”, added
new paragraph 10 and recodified former paragraphs 10 through 13 as
paragraphs 11 through 14; in paragraph 12 of definition “Legal corre-
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spondence”, substituted “Special Investigations Division” for “Internal
Affairs Unit”; in paragraph 13 of definition “Legal correspondence”,
substituted “Corrections Ombudsperson, Division ef Citizen Relations,
Department of the Public Advocate” for “Office of the Ombudsman,
Department of Corrections”; and in definition “Non-permissible
property” inserted “any item addressed to or received by an inmate from
or someonc or someplace that is not an authorized source of sale,”,
deleted “or” following “through the mail” and substituted “an author-
ized” for “a”.
Amended by R.2008 d.266, effective September 2, 2008.
See: 40 N.J.R. 2647(a), 40 N.J.R. 5040(a).

Added definition “Office of Community Programs”.
Amended by R.2009 d.86, effective March 16, 2009.
See: 40 N.L.R. 6732(a), 41 N.J.R. 1250(a).

In paragraph 2 of definition “Constant observation”, inserted “uninter-
rupted surveillance by one staff member of up to four inmates”.
Amended by R.2009 d.272, effective September 8, 2009.

See: 41 N.JLR. 2202(a), 41 N.J.R. 3301(b).

Added definition “Responsible health authority”.

In definition “Shift Commander”, substituted “a supervisory rank who
has been designated by the Administrator or designee as being” for “the
rank of Sergeant or higher”.

Amended by R.2009 d.320, effective October 19, 2009.
See: 41 N.J.R. 2607(a), 41 N.J.R. 3936(a).

Amended by R.2010 d.054, effective April 5, 2010.
See: 41 N.J.R. 4663(a), 42 N.J.R. 721(a).

Added definition “Prehearing Protective Custody™.
Amended by R.2010 d.057, effective April 19, 2010.
See: 41 N.J.R. 4395(a), 42 N.J.R. 792(b).

In definition “Canine search”, inserted “, objects”.
Administrative change.

See: 43 NLLR. 1344(a).
Amended by R.2011 d.277, effective November 7, 2011.
See: 43 N.J.R. 1562(a), 43 N.J.R. 3024(a).

Rewrote definition “Security threat group”.

Amended by R.2013 d.006, effective January 7, 2013.
See: 44 N.LR. 957(a), 45 N.J.R. 34(b).

Added definitions “Experimentation” and “Research”.
Amended by R.2014 d.027, effective February 3, 2014,
See: 45 N.JR. 13(a), 46 N.J.R. 297(a).

Substituted definition “Administrative segregation” for definition
“Administrative Segregation”; and in definition “Administrative segre-
gation”, substituted “means” for “shall mean”, inserted “of a correctional
facility”, and deleted “long-term” preceding “close”.

Amended by R.2015 d.191, effective December 7, 2015.
See: 47 N.JLR. 1863(a), 47 N.J.R. 3028(a).

In definition “Electronic communication device”, inserted a comma
following “transmitting” twice, following “image”, and following “vis-
ual”, and inserted the last sentence; and rewrote definition “Inmate Rem-
edy System”.

Petition for Rulemaking.

See: 48 N.LR. 2078(b), 2637(a).

Amended by R.2017 d.007, effective January 3, 2017.
See: 48 NLJ.R. 915(a), 49 N.J.R. 105(a).

In definition “Administrative segregation”, deleted “or other adminis-
trative considerations” from the end; in definition “Asterisk offense”,
inserted the second sentence; deleted definitions “Disciplinary deten-
tion” and “Prehearing detention”; in definition “Non-asterisk offense”,
substituted “sanction(s)” for “sanction”, and inserted the second sen-
tence; and added definition “Prehearing disciplinary housing”.

Case Notes

Regulation which classifies inmates who do not have any funds in
their account and who cannot work, but are able to receive funds from
outside sources as “nonindigent,” thus requiring them to use funds from
outside sources for payment of legal photocopying and medical care, did
not violate equal protection clause. Robinson v. Fauver, D.N.J.1996, 932
F.Supp. 639.

In an inmate’s appeal of disciplinary action arising from a fight he
was involved in, the appellate court rejected the Department of Cor-
rection’s blanket policy of keeping confidential all security camera
videotapes in order to preclude inmates from learning camera angles,
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locations, or blind spots, and directed the Department to develop a rec-
ord on remand regarding the need for confidentiality of the particular
videotape. Robles v. New Jersey Dept. of Corrections, 388 N.J. Super.
516, 909 A.2d 755, 2006 N.J. Super. LEXIS 295 (App.Div. 2006).

10A:1-2.3 Chief Executive Officer

Pursuant to N.J.S.A. 30:1B-1 et seq., the Chief Executive
Officer of the Department of Corrections is the Commissioner
of Corrections.

10A:1-2.4 Rulemaking, policy and procedure making
and exemption authority

(a) The Commissioner, pursuant to N.J.S.A. 30:1B-1 et
seq., is authorized to formulate, adopt, issue, promulgate,
relax and exempt rules and regulations for the administration
of correctional facilities, community programs and operation-
al units within the Department of Corrections.

(b) The Commissioner is authorized to determine all mat-
ters of policy and procedure in order to regulate the opera-
tional issues associated with the administration of correc-
tional facilities, community programs and operational units
and to formulate, modify, relax, and exempt such policies,
procedures and regulations when necessary, so that same can
function safely and effectively within the Department of
Corrections.

(c) The Commissioner may exempt a correctional facility,
community program or operational unit from adherence to a
rule or may relax certain requirements of a rule for good
cause shown in a particular situation or in instances when
strict compliance with a rule or all of its requirements would
result in:

1. Anundue hardship, unfairness or injustice;

2. An inability to meet a therapeutic, rehabilitative or
medical need;

3. A security risk or imminent peril to the overall man-
agement, safe or orderly operation of a correctional facility,
community program or operational unit;

4, An inability to utilize existing technology or apply
technological innovations in order to meet penological
objectives;

5. An inability to meet an operational need to ensure
management effectiveness and efficiency; or

6. An inability to reasonably meet a time period re-
quirement.

Amended by R.1992 d.269, effective July 6, 1992,
See: 24 NLLR. 1465(a), 24 N.J.R. 2451(c).
Revised (c).
Amended by R.2003 d.176, effective May 5, 2003.
See: 35 N.J.R. 331(a), 35 N.JL.R. 1898(a).
Rewrote (¢).
Amended by R.2010 d.057, effective April 19, 2010.
See: 41 N.L.R. 4395(a), 42 N.JR. 792(b).
Section was “Rulemaking and exemption authority”. In (a), substi-
tuted a comma for “and” preceding “promulgate” and inserted “, relax
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and exempt”; rewrote (b); in the introductory paragraph of (c), inserted
“may relax” and “for good cause shown in a particular situation or”; in
(c)1, inserted “, unfairness or injustice”; in (c)2, deleted “or” at the end;
in (c)3, inserted “or imminent peril” and substituted a semicolon for a
period at the end; and added (c)4 and (c)S.
Amended by R.2011 d.022, effective January 18, 2011.
See: 42 N.J.R. 2194(a), 43 N.J.R. 188(a).

In (c)4, deleted “or” from the end; added new (c)5; and recodified
former (c)5 as (c)6.

10A:1-2.5 Expiration of rule exemptions

(a) All rule exemptions shall expire two years from the
date of approval by the Commissioner.

(b) A rule exemption may be terminated prior to its ex-
piration date when:

1. The special circumstances making the rule exemp-
tion necessary no longer exist; or

2. The Commissioner no longer approves the rule ex-
emption.
(c) A rule exemption may be extended beyond its expira-
tion date when:

1. The Administrator or Unit Supervisor reapplies for
the rule exemption; and

2. The approval of the Commissioner is given for an
extension of the rule exemption,

(d) A correctional facility, community program or opera-
tional unit shall return to compliance with the New Jersey
Administrative Code when rule exemptions terminate or ex-
pire.

Amended by R.2003 d.176, effective May 5, 2003,
See: 35N.I.R. 331(a), 35 N.L.R. 1898(a).
In (c)1, substituted “Administrator” for “Superintendent”.

10A:1-2.6 Effective dates of adopted and exempted rules

(a) Unless otherwise noted in the New Jersey Register, an
adopted rule is effective on the date of its publication in the
New Jersey Register.

(b) The effective date of a rule exemption shall be the date
of the Commissioner’s signature on Form 911 Request for
Rule Exemption.

10A:1-2.7 Procedure for requesting rule exemptions

(a) Requests for rule exemptions may be submitted by
staff or committees to the Administrator for review.

(b) Requests for rule exemptions may be submitted by
inmates or inmate groups to the Institutional Classification
Committee (1.C.C.) for review. The 1.C.C. shall review and
submit inmate requests for rule exemptions to the Admin-
istrator along with recommendations for approval or disap-
proval. Such requests for rule exemptions must:

1. Be in writing;
2. Be legible and intelligible;
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