
COURT OF ERRORS AND APPEALS.

Mar y  M. D rischman ,

Deft, in Error, B r i e f .

Sarah  M c M anemin ,

y s . G. A. B o u r g eo is, 

Atty. Deft, in Error.

Plff. in Error.

At the trial before the Jury there was testimony offered 
and admitted to prove that during the month of April, 1900? 
Mary M. Drischman called at the office of Down and Shed- 
aker, real estate agents in Atlantic City, with a view of rent-
ing premises known as No. 25 S. Virginia Avenue, p. 12. The 
initial conversation was had between Mrs. Drischman and 
Everett M. Down, one of the members of the above firm.
P. 12-20.

At this interview Mr. Down stated to Mrs. Drischman 
that the rent for the season was $1,200, but for the sum of 
$300 additional, making in all $1,500, p. 19, the premises 
could be rented for one year, payable $500 cash, $500 July 
first, and $500 August first; that the house was well heated 
and a good winter house, p. 20; that cooking utensils, dishes, 
&c, necessary to equip the premises would be furnished on or 
before the second day of April, the date at which the possession 
was to be given, p. 22. The house was rented because it was a 
winter house and well heated, p. 21.

Immediately thereafter Mrs. Drischman went to the 
premises with Mr. Shedaker, the other member of the firm 
of Down & Shedaker, and with him went through the prem-
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ises, was satisfied with the house, and was informed by Mr. 
Shedaker that if she desired to secure it, it would be neces-
sary for her to pay $50.00 on account of the rent.

They then crossed the street to Mrs. Drischman’s (then) 
residence, No. 24 S. Virginia Avenue, where Mrs. Drisch- 
man paid to Mr. Shedaker the sum of $50.00, and afterwards, 
to wit, on the 20th day of March, 1900, she paid the remain-
ing portion of the first payment of $500.00, as appears by the 
receipt, p. 34.

The premises were leased from the 2d day of April, 1900, 
to the 2d day of April, 1901; Easter Sunday of the year 1900 
fell on the 15th day of April; possession of said premises 
was to have been given on the said second day of April, 1900. 
Because of the premises not being in tenantable condition, 
owing to portions thereof being newly painted and other 
parts being repaired, possession was not in fact given until 
the 3d day of May and after the Easter season had passed.

Sometime during the month of March, after the payment 
of the first installment of $500, Mrs. Drischman had a con-
versation with Mrs. McManemin; and before the July pay-
ment of $500 become due, to wit, on the 7th day of April, 
1900, Mrs. Drischman paid to Mrs. McManemin the sum of 
$400. This $400 was paid in advance of the date upon which it 
would have become due in consideration that Mrs. McMane-
min would immediately furnish the required dishes, cooking 
utensils, steam-table and sun parlor, chairs and spring, &c., 
for the premises, p. 16.

The possession of the premises was not delivered to Mrs. 
Drischman until the 3d day of May, 1800 ; and because of plain-
tiff’s inability to have the possesion of said premises for E ister 
week she was obliged to turn away 28 boarders who had pre-
viously engaged board with her for the Easter week, at prices 
varying from ten to twelve dollars per week ; that thereby 
she sustained a loss of profits to the extent of $260. P. 25.

That the dishes and chairs which were agreed to be fur-
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n i s h e d w er e n ot i n f a ct f ur ni s h e d, a n d Mr s. D ri s c h m a n w a s 
o bli g e d t o e x p e n d h e r o w n m o n e y t o p u r c h a s e t h e s e a rti cl e s i n 
or d er t h at s h e mi g ht b e a bl e t o u s e t h e l e a s e d pr e mi s e s ; t h e 
m o n e y b y h e r e x p e n d e d a m o u nt e d t o $ 6 0. 0 0. P. 2 8- 2 9.

S ai d pr e mi s e s w er e r e nt e d f or t h e e nti r e y e a r a n d t h at 
t h e a d diti o n al s u m of $ 3 0 0 w a s p ai d f o r t h e r e nt t h e r e of o n 
t h e st r e n gt h of t h e a s s erti o n m a d e at t h e ti m e of t h e l e a s e 

t h at s ai d pr e mi s e s w e r e w ell h e at e d a n d t h e h o u s e w a s a g o o d 
wi nt er h o us e. T h e pr e mi s e s w e r e n ot w ell h e at e d ; s ai d h o u s e 
c o ul d n ot b e h e at e d i n c ol d w e at h e r, a n d Mr s. D ri s c h m a n w a s 
o bli g e d t o v a c at e it d uri n g t h e m o nt h of N o v. 1 9 0 0, b e c a u s e 

of t h e c ol d. P. 3 0.
D o w n &  S h e d a k e r w er e t h e a g e nt s of Mr s. M c M a n e mi n 

a n d Mr s. M c M a n e mi n r atifi e d t h e a ct s a n d st at e m e nt s of Mr. 
D o w n at t h e ti m e of r e c ei vi n g t h e d ef e n d a nt’ s $ 4 0 0 p a y m e nt. 

P p. 1 6, 1 7, 1 8 - 8 2, 8 7.
T h e r e w a s al s o e vi d e n c e p r o d u c e d t o r e b utt m u c h of t h e 

t h e t e sti m o n y r ef e r r e d t o, b ut t h e J u r y f o u n d a v e r di ct i n f a -
v or of t h e pl ai ntiff.

T h e  Fi r s t  A s si g n m e n t  o f  E r r o r  i s t o t h e  e vi d e n c e  
o f C h a rl e s  M ill e r,  a s  t o “  w h e t h e r  o r  n o t  t h e  h o u s e  
w a s  w ell  h e a t e d. ”  T hi s  t e s ti m o n y  a p p e a r s o h p.  5 0.

It will b e s e e n t h at n o o bj e cti o n w a s m a d e t o Mr. Mill e r 
s o t e stif yi n g u ntil aft e r hi s a n s w e r h a d b e e n t a k e n, t h e n t h e 
o bj e cti o n w a s m a d e t o st ri k e o ut t h e t e sti m o n y al r e a d y t a k e n, 
a n d it w a s n ot e r r o r f o r t h e J u d g e at t h at ti m e t o o v e r r ul e t h e 
o bj e cti o n, b e si d e s t h e t e sti m o n y w a s i n di r e ct s u p p o rt of t h e 
all e g ati o n i n t h e d e cl ar ati o n, a n d Mr s. D ri s c h m a n’ s t e sti m o n y, 
p. 21. I d o n ot u n d e r st a n d t h at a g e n e r al o bj e cti o n t o t h e 

a d mi s si o n of t e sti m o n y a v ail s t h e p a rt y a n yt hi n g — ot h e r wi s e 
e v e r y att o r n e y at t h e o ut s et of a t ri al w o ul d e nt e r a g e n e r al 
o bj e cti o n t o t h e gi vi n g of a n y e vi d e n c e b y t h e a d v e r s e si d e a n d 
w o ul d t h e n b e r eli e v e d of f u rt h e r w at c hi n g t h e t e sti m o n y gi v e n 
a n d b e r eli e v e d of t h e d ut y i n c u m b e nt u p o n hi m of gi vi n g
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hi s  r e a s o n s f o r t h e r ej e cti o n of t h e t e sti m o n y t o t h e C o urt, 

a n d c o ul d aft e r w a r d s a s si g n e r r or o n a n yt hi n g t h at t h er e 

aft e r o c c urr e d.

T h e  S e c o n d  A s si g n m e n t  of  E r r o r i s di r e ct e d t o t h e 
a d mitti n g  of  e vi d e n c e  b y  Mr s . D ri s c h m a n  s h o wi n g  t h e 
r e nt  t o b e  p a i d f o r t h e  p r o p e rt y  o n p a g e  1 9.

T h e o bj e cti o n w a s t h at t h e r e w a s a l e a s e i n w riti n g. I t h a d 
p r e vi o u sl y a p p e a r e d, p. 1 9, t h at t h e l e a s e r ef e r r e d t o b y 
d ef e n d a nt’ s c o u n s el w a s a p a p e r w riti n g b et w e e n Mr s. D ri s c h-
m a n a n d J o h n C. M c M a n e mi n.  I t h a d al s o pr e vi o u sl y 
a p p e a r e d t h at t hi s h a d n ot b e e n d eli v e r e d t o Mr s. Dri s c h m a n 
u ntil aft e r t h e t hi r d d a y of M a y, w h e n s h e w a s i n p o s s e s si o n 
of t h e pr e mi s e s, p. 1 4. I t h a d al s o p r e vi o u sl y a p p e ar e d t h at 
Mr s. D ri s c h m a n h a d h a d a c o n v e r s ati o n wit h M r s. M c M a n e-
mi n r el ati v e t o t h e r e nti n g of t h e pr e mi s e s i n q u e sti o n, pri or t o 
t h e d eli v e r y of s ai d writi n g, a n d h a d p ai d a p a rt of t h e r e nt al 

m o n e y s t o Mr s. M c M a n e mi n, p. 1 6 &  1 7. I t h a d al s o p r e-
vi o u sl y a p p e ar e d t h at Mr s. D ri s c h m a n’ s d e ali n g s w er e wit h 
Mr s. M c M a n e mi n, a n d n ot wit h J o h n C. M c M a n e mi n, p. 1 4, 
h e n c e it w a s n ot e r r o r t o a d mit t hi s or al c o n v e r s ati o n.

A writi n g o nl y e x cl u d e s p r e vi o us c o n v e rs ati o n w h e n t he  
writi n g i s b et we e n t h e s a me p a rti e s.

T h e r ul e i s l ai d d o w n i n fi r st G r e e nl e af o n E vi d e n c e, 
L e wi s E diti o n, s e cti o n 2 7 5, a s f oll o w s: “ W h e n p a rti e s  h a v e 
d eli b e r at el y p ut t h ei r e n g a g e m e nt s i n writi n g, i n s u c h t er ms as 
i m p o rt a l e g al o bli g ati o n, wit h o ut a n y u n c e rt ai nt y a s t o t h e 
o bj e ct or e xt e nt of s u c h e n g a g e m e nt, it i s c o n cl u si v el y pr e-
s u m e d t h at t h e w h ol e e n g a g e m e nt of t h e p a rti e s,  a n d t h e e x-
t e nt a n d m a n n er of t h ei r u n d e rt a ki n g, w a s r e d u c e d t o writ-
i n g ; a n d all or al t e sti m o n y of a pr e vi o u s c oll o q ui m b et w e e n 
t h e p a rti e s,  or of c o n v e r s ati o n or d e cl ar ati o n s at t h e ti m e w h e n 
it w a s c o m pl et e d or aft er w a r d s, a s it w o ul d t e n d, i n m a n y i n-
st a n c e s, t o s u b stit ut e a n e w a n d diff e r e nt c o nt r a ct f o r t h e o ne 
w hi c h w a s w a s r e all y a gr e e d u p o n, t o t h e p r ej u di c e, p o s si bl y, 
of o n e of i h e p a rti e s, r ej e ct e d /’
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A g ai n, t h e e x cl u di n g of t h e l e a s e or p a p e r w riti n g b e-
t we e n J o h n C. M c M a n e mi n a n d Mr s. Dri s c h m a n, h a d n o 
l e g al f or c e a n d eff e ct a s b et w e e n S a r a h E. M c M a n e mi n a n d 

Mrs. Dri s c h m a n.
S e e B o r c h eli n g v s. K e at e s, 1 0 St e w a rt. 1 5 0.

T h e  T hi r d  A s si g n m e n t  o f  e r r o r  i s di r e ct e d  t o t h e 
a d mi s si o n of  t e s ti m o n y  b e t w e e n  M r s.  D ri s c h m a n  a n d  
M r s . M c M e n a mi n,  w h i c h  h a d  t a k e n  pl a c e  aft e r  t h e  
o ri gi n al  c o n v e r s ati o n  b e t w e e n  M r s.  D ri s c h m a n  a n d  
M r . D o w n s  S e e  p.  2 0.

D ef e n d a nt i n e r r or i n si st s t h at t hi s w a s a d mi s s a bl e, o n t h e 

gr o u n d p r e vi o u sl y st at e d, a n d t h at t h e o bj e cti o n i s n ot a v ali d 
o n e, b e c a u s e n o r e a s o n w a s gi v e n w h y t h e e vi d e n c e s h o ul d 
n ot b e r e c ei v e d.

C ol u m bi a B ri d g e v s. G ui s e, 9 V r., 3 9- 4 4.

T h e  F o u r t h  A s si g n m e n t  i s di r e ct e d  t o t h e  r ef u s al  
t o st ri k e o ut  t h e  c o n v e r s ati o n  b e t w e e n  M r s.  D ri s c h-
m a n  a n d M r.  D o w n s,  p. 2 1.

Aft e r d ef e n d a nt’ s att o r n e y h a d gi v e n hi s r e a s o n, w hi c h 

was t h at D o w n s w a s b ut a n a g e nt, a n d t h at M r s. D ri s c h m a n’ s 
t e sti m o n y t e n d e d t o m a k e a c o nt r a ct b e y o n d t h e a g e nt’ s 
a ut h orit y. T h e e xt e nt of t h e a g e nt’ s a ut h o rit y b e c a m e a q u e s-
ti o n of f a ct t o b e d et e r mi n e d b y t h e j u r y, a n d t h e a g e nt’ s 
st at e m e nt s m a d e at t h e ti m e of t h e l e a si n g of t h e p r o p e rt y, 
c o ul d n ot b e e x cl u e d si m pl y b e c a u s e it h a d n ot at t h at ti m e 
a p p e ar e d t h at h e h a d a ut h o rit y t o m a k e t h e m, b e si d e s t h e 
a g e nt’ s a ut h o rit y i s pr e s u m e d i n l a w t o b e s u c h a s i s r e a s o n-
a bl y n e c e s s a r y t o e n a bl e hi m t o c a r r y o ut t h e o bj e ct of hi s 
a g e n c y, a n d if hi s a g e n c y w a s f or t h e r e nti n g of t h e pr e mi s e s 
f ur ni s h e d a n d t h e pr e mi s e s w er e n ot i n f a ct f ur ni s h e d, ( a q u e s-
ti o n of f a ct t o b e d et er mi n e d b y t h e j u r y), h e w o ul d h a v e t h e 

a ut h orit y t o a g r e e t h at t h e n e c e s s a r y f ur nit u r e b e pl a c e d 
t h er ei n.

B o r c h eli n g vs. K e at e s, 1 0 St e w a rt, 1 5 0.
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T h e  F if t h  A s si g n m e n t  w a s  di r e ct e d  t o f h e  t e sti-
m o n y  of  e vi d e n c e  t e n di n g  t o s h o w  l o s s of  p r ofit s b y  
r e a s o n of  M r s.  D ri s c h m a n  n ot  g e t ti n g  p o s s e s si o n of  
t h e  p r e mi s e s a t  t h e  ti m e  a g r e e d  u p o n. S e e  E x c e p ti o n  

o n p.  2 3.

T h e o bj e cti o n w a s t h at t h e all e g ati o n i n t h e d e cl ar ati o n 
w a s n ot s uffi ci e ntl y s p e cifi c t o all o w t h e p r o of: p p. 6 a n d 7.

T h e all e g ati o n w a s: “ T h e d ef e n d a nt di d pr o mi s e t o l e as e 
a n d s u r r e n d e r t h e p o s s e s si o n of a c e rt ai n m e s s u a g e or t e n e-
m e nt, k n o w n a s N o. 2 4 S. Vi r gi ni a A v e n u e, Atl a nti c Cit y, N. J., 
fr o m t k fi r st d a y of A p ril, 1 9 0 0, t o t h e fi r st d a y of A pril, 
1 9 0 1, t o b e us e d a s a b o a r di n g h o u s e, a n d t h at alt h o u g h t h e 
pl ai ntiff h at h p e rf or m e d a n d f ulfill e d h e r s ai d a gr e e m e nt s o t o 
b e b y h e r p e rf or m e d a n d f ulfill e d a n d h at h p ai d t o t h e d e-
f e n d a nt t h e s ai d s u m of fift e e n h u n dr e d d oll a r s, y et t h e s ai d 
d ef e n d a nt h at h f ail e d t o p e rf o r m h e r p a rt of s ai d a gr e e m e nt 
a n d di d n ot gi v e or s u r r e n d e r t o t h e pl ai ntiff t h e p o s s e s si o n 
of t h e m e s s u a g e o r t e n e m e nt u ntil t h e t hi r d d a y of M a y, 1 9 0 0, 
w h e r e b y pl ai ntiff w a s f or a l o n g ti m e, t o wit, fr o m t h e first 

d a y of A p ril, 1 9 0 0, u ntil t h e t hi r d d a y of M a y, 1 9 0 0, d e pri v e d 
of p u r s ui n g h e r b u si n e s s of c o n d u cti n g a b o a r di n g h o u s e a n d 
e nt e rt ai ni n g g u e st s, t o t h e d a m a g e of t h e pl ai ntiff, $ 1, 5 0 0.’’

3 S ut h e rl a n d o n D a m a g e s, 1 5 1 - 1 5 8 - 9, n.

I t i s i n si st e d t h at t hi s all e g ati o n i s a c c or di n g t o t h e l e g al 
eff e ct of t h e c o nt r a ct m a d e, a n d t h at t h e t e sti m o n y i ntr o d u c e d 
w a s s u c h a s t o t e n d t o e st a bli s h t h e c o nt r a ct a n d br e a c h as 
all e g e d i n t h e d e cl a r ati o n: a n d t h at t h e all e g ati o n i s wit hi n 
t h e r ul e l ai d d o w n i n K ell o g v s. Pl att, 4 V r. 3 2 8- 3 3 5, w h er e 
J u sti c e D e p u e st at e d t h e l a w of pl e a di n g t o b e: “ It i s a n 

e st a bli s h e d r ul e t h at all t hi n g s s h o ul d b e pl e a d e d a c c or di n g 

t o t h ei r l e g al eff e ct. ”
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T h e Si x t h  A s si g n m e n t  of  E r r o r  w a s  t o t h e  a d mi s-
si o n  of  t e s ti m o n y  s h o wi n g  t h e a m o u nt  of  m o n e y  e x-
p e n d e d  b y  M r s.  D ri s c h m a n  i n t h e  p u r c h a s e  of  h o u s e  
f u r ni s hi n g a rti cl e s  f o r u s e of  s ai d p r e mi s e s. S e e e x-
c e pti o n , p a g e 2 8.

T h e q u e sti o n w as a s k e d a n d a n s w e r e d; n o m oti o n w a s 
ma d e t o st ri k e o ut t h e a n s w e r, a n d n o o bj e cti o n w a s m a d e t o 
t h e q u e sti o n u ntil aft er t h e a n s w e r h a d b e e n gi v e n. A p a rt y 
c a n n ot w ait u ntil aft e r t h e a n s w e r h a s b e e n gi v e n a n d t h e n 
a v ail hi m s elf of t h e o bj e cti o n t o t h e q u e sti o n if t h e a n s w er i s 
a g ai nst hi m, b ut r et ai n t h e b e n efit of t h e q u e sti o n a n d a n s w er 

if it i s i n hi s f a v or ; if h e d o e s s o h e will b e pr e s u m e d t o h a v e 
a c q ui e s c e d i n it. F u rt h e r, t h e q u e sti o n a d mitt e d w a s a n el e-
me nt of t h e d a m a g e s u st ai n e d b e c a u s e of d ef e n d a nt’ s f ail u r e 
t o p r o vi d e a n a d e q u at e s u p pl y of c o o ki n g ut e n sil s, & c.,  s et 
f ort h i n t h e s e c o n d c o u nt of t h e d e cl ar ati o n.

F at h v s. T h o m p s o n, 2 9 V r., 1 8 0- 1 8 7.

T h e  Se v e n t h  A s si g n m e n t  w a s  di r e ct e d  t o t h e  r ef u-
s al  of  t h e  C o u rt  t o a d mit  i n e vi d e n c e  o n  c r o s s- e x a mi-
n a ti o n of  p l ai n tiff s  wit n e s s,  t h e  p a p e r w ri ti n g  o r  
l e a s e b et w e e n  J o h n  C. M c M a n e m i n  a n d  M a r y  M.  
D ri s c h m a n,  p . 3 9.

D ef e n d a nt i n er r or i n si st s t h at i t w a s n ot er r or f or t h e 
tri al j u d g e t o e x cl u d e t hi s w riti n g f r o m t h e e vi d e n c e o n cr o s s- 
e x a mi n ati o n of pl ai ntiff’ s wit n e s s ; t h at it w a s a m att e r of d e-
f e ns e, b ut t h at e v e n if it s h o ul d h a v e b e e n a d mitt e d, n o r e- 
v er s a bl e er r or w a s t h e r e b y c o m mitt e d, b e c a u s e t h e l e a s e or 
p a p er writi n g w a s a d mitt e d i n e vi d e n c e aft e r w a r d s b y d ef e n-
d a nt’ s att or n e y i n p r e s e nti n g hi s d ef e n s e t o t hi s a cti o n, p. 6 1.

T h e  E i g h t h  A s si g n m e n t  of  E r r o r  w a s  t o t h e  a d-
mi s si o n  of  M r s.  D ri s c h m a n’ s  t e s ti m o n y  t h a t  M r.
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D o w n  a n d  M r . S h e d a k e r  w e r e p a rt n e r s . S e e  E x c e p -

ti o n  p.  5 7.

W h et h e r t hi s t e sti m o n y w a s r el e v a nt or i r r el e v a nt i s of 
b ut littl e c o n s e q u e n c e, a s it s a d mi s si o n w a s n ot r e v e r s a bl e 

err or, a n d di d t h e d ef e n d a nt b el o w n o h ar m, al s o b e c a u s e t h e 
s a m e f a ct w a s s h o w n b y t h e att o r n e y of t h e d ef e n d a nt b el o w 

o n di r e ct e x a mi n ati o n of Mr. D o w n, a wit n e s s c all e d o n b e-

h alf of d ef e n d a nt b el o w. S e e p. 6 8.

) T h e  N i n t h  A s si g n m e n t  of  E r r o r  i s di r e ct e d  t o t h e 
fi r st e x c e p ti o n  o n  p a g e  1 1 1,  a n d  t o t h a t  p a rt  of  t h e 
J u d g e’ s c h a r g e  f o u n d o n p a g e  1 0 4.

I t will b e s e e n fr o m t h e t e sti m o n y o n p. 1 4, li n e 1 5 ; p. 

1 6, li n e 1 ; p. 1 7, li n e 1 5 ; p. 1 8, li n e s 1 0 a n d 2 5 ; p. 2 0, li n e 
5, a n d t h at t h e r e w a s e vi d e n c e f r o m w hi c h t h e J u r y mi g ht 
fi n d t h at Mr s. D ri s c h m a n e nt e r e d i nt o p o s s e s si o n u n d e r Mrs. 
M c M a n e mi n. U n d e r w h o m s h e e nt e r e d w a s a q u e sti o n of f a ct 

a n d p r o p e rl y l eft wit h t h e J u r y.

T h e  T e n t h  A s si g n m e n t  w a s  di r e ct e d  t o t h e 
s e c o n d e x c e p ti o n  o f  p a g e  1 1 1,  w hi c h  r e f e r r e d t o t h at 
of  t h e  J u d g e’ s c h a r g e,  p a g e  1 0 4 , li n e 3 0

D ef e n d a nt i n er r or c o nt e n d s t h at t h e r e w a s n o e rr or i n 
t hi s p o rti o n of t h e c h a r g e. T h e r e w a s t e sti m o n y o n p art of 
t h e pl ai ntiff b el o w, p. li n e 8 7, t h at M r s. M c M a n e mi n st at e d 

t h at Mr. D o w n s w a s h e r a g e nt. T h e r e w a s al s o t e sti m o n y, p. 
1 6 a n d 1 7, t o t h e eff e ct t h at Mr s. M c M a n e mi n h a d r atifi e d 
Mr. D o w n s a g r e e m e nt b y h e r s elf a g r e ei n g t o t h e s a m e f a ct s, 
a n d t h at u p o n t h e st r e n gt h of t hi s r atifi c ati o n or a gr e e m e nt 
b y Mr s. M c M a n e mi n, t h e $ 4 0 0. 0 0 a d v a n c e p a y m e nt h a d b e e n 
m a d e, a n d t h e l a w i s w ell st at e d, t h at a n u n at h o ri z e d a ct of 

t h e a g e nt aft e r w a r d s r atifi e d b y t h e p ri n ci p al t h er e of, b e c o m es 

t h e a ct of t h e p ri n ci p al.
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T h e El e v e n t h  A s si g n m e n t  of  E r r o r  w a s  di r e ct e d  
t o t h e t hi rd e x c e p ti o n  of  p a g e 1 1 1,  w hi c h  r e f e r s t o t h a t  
p a rt  of  t h e J u d g e’ s c h a r g e  o n  p a g e  1 0 5,  li n e 2 0.

It will b e s e e n t h at t hi s p orti o n of t h e c h ar g e w a s a g ai n st 

t h e pl ai ntiff b el o w, a n d n ot a g ai n st t h e d ef e n d a nt. I t w a s 
n ot s uffi ci e ntl y br o a d i n t h at it e x cl u d e d t h e d ef e n d a nt’ s 
li a bilit y, a s s u mi n g t h at t h e a g e nt’ s u n a ut h ori z e d st at e m e nt h a d 
b e e n r atifi e d b y t h e d ef e n d a nt b el o w, it will b e e n s e e n, h o w-
e v er, t h at t hi s c h a r g e w a s m a d e at t h e r e q u e st of t h e d ef e n-
d a nt, a n d t h e d ef e n d a nt c a n n ot n o w a s s ert t h at h e s uff er e d 

i nj ur y t h e r e b y.  T h e l a w w a s c o r r e ctl y st at e d i m m e di at el y 
f oll o wi n g, w h e n t h e J u d g e c h a r g e d t h at if D o w n s di d n ot 
m a k e t h e r e pr e s e nt ati o n s, or if h e m a d e t h e m wit h o ut a ut h o-
rit y, t h e n t h e J u r y w o ul d i n q ui r e w h et h e r t h e d ef e n d a nt i n 
c o n si d er ati o n of t h e $ 4 0 0. 0 0 a d v a n c e p a y m e nt a gr e e d t o f u r -

ni s h t h e e q ui p m e nt s.

T h e t w elf t h  a s si g n m e n t  of  e r r o r  i s di r e ct e d  t o 
t h e s e c o n d  e x c e pti o n  f o u nd o n p a g e 1 1 2,  a n d r el at e s  
t o t h a t  p a rt  of  t h e  J u d g e’ s c h a r g e  o n p a g e  1 0 6.

All t h e e vi d e n c e s h o w s t h at t h e p a y m e nt of $ 5 0 0 w a s 
n ot d u e u ntil t h e fi r st d a y of J ul y a n d t h at it w a s p ai d o n t h e 

7t h d a y of A p ril. T h e t e sti m o n y of t h e pl ai ntiff w a s t h at it 
w as p ai d i n a d v a n c e i n c o n si d e r ati o n of c e rt ai n a rti cl e s t o b e 
f ur ni s h e d b y t h e d ef e n d a nt b el o w. T h e d ef e n d a nt i n er r or 
c o nt e n ds t h at t hi s a d v a n c e p a y m e nt w a s a v al u a bl e c o n si d e r-

ati o n w hi c h w o ul d s u p p o rt t h e a gr e e m e nt all e g e d t o h a v e 

b e e n m a d e b y t h e d ef e n d a nt b el o w.
C o n o v er v s. Still w ell, 5 V r., 5 4- 5 7.
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T h e  T hi rt e e n t h  A s si g n m e n t  is di r e ct e d t o t h e 
t hi r d e x c e pti o n  o n  p a g e  1 1 2,  a n d r ef e r s t o t h e  p a rt  
of  t h e J u d g e’ s c h a r g e  at  t h e b ott o m  of  p a g e  1 0 6.

T hi s i s a n s w e r e d b y t h e a n s w e r of t h e fift h a s si g n m e nt. 
If l o s s of pr ofit s w er e a n el e m e nt i n t h e m e a s u r e of d a m a g e 
t h e n it w a s p u r el y a q u e sti o n of f a ct f or t h e J u r y t o d et er mi n e 

a n d l e a vi n g it wit h t h e m w a s n o e rr or.

T h e  f o u rt e e n t h a s si g n m e n t  i s di r e ct e d  t o t h e 
f o u rt h e x c e pti o n,  p a g e 1 1 2,  a n d  r ef e r s  t o t h e  p a rt of  
t h e  c h a r g e  o n p a g e 1 0 7.

T h e t e sti m o n y of Mr s. D ri s c h m a n, p. 1 6, 1 7, 1 8, was 
t h at c e rt ai n a rti cl e s w e r e t o b e f ur ni s h e d. T hi s i s n ot d e ni e d 
b y t h e d ef e n d a nt b el o w b ut s e e m s t o b e a d mitt e d t o b e a f a ct 
t h at b ot h M r s. M c M a n e mi n, p. 7 6, a n d h e r s o n, p. 6 6, t e stifi e d 
t h at t h e y s e nt c e rt ai n a rti cl e s of a si mil a r ki n d t o Mrs. 
Dri s c h m a n. If t h e a g r e e m e nt at t h e ti m e of r e nti n g t he 

h o u s e w a s t h at it s h o ul d b e f ull y e q ui p p e d a n d it w a s n ot 
f ull y e q ui p p e d, t h e n t h e pl ai ntiff b el o w, aft e r n otif yi n g t h e 
d ef e n d a nt b el o w, t o e q ui p s a m e, a s a p p e a r s t o h a v e b e e n d o n e, 
p.  6 7- 6 8, h a d t h e ri g ht t o p ur c h a s e t h e s e a rti cl e s a n d r e c o v er 
fr o m Mr s. M c M a n e mi n t h ei r v al u e a n d it w a s n ot err or t o 
l e a v e wit h t h e J u r y w h at t h e v al u e w as.

S ut h e rl a n d o n D a m a g e s, 1 6 8.

T h e  Fif t e e n t h  A s si g n m e n t  i s di r e ct e d t o t h e  s p e-
cifi c  e x c e pti o n  o n  p a g e  1 1 2,  w hi c h  is t o t h e  C o u rt’ s  
c h a r gi n g  t h e  r e q u e s t s of  t h e pl ai n tiff  b el o w;  p a g e s  
1 0 7, 1 0 8 a n d  1 0 9.

T h e c h a r g e of t h e C o u rt o n t h e fi r st r e q u e st, t h e d ef e n d-

a nt i n e rr or i n si st s w a s c orr e ct. It i s al s o c o nt e n d e d b y t h e 
d ef e n d a nt i n e r r or t h at t h e s e c o n d r e q u e st, p a g e 1 0 8, w as 
a c c o r di n g t o l a w, a n d t h e r ef o r e n ot err or. D ef e n d a nt i n 
e r r o r al s o i n si st s t h at t h e c h a r g e of t h e C o u rt o n t h e t hir d
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r e q u est, as c h a r g e d, w a s c or r e ct. I t i s al s o i n si st e d t h at t h e 
f o urt h r e q u e st, o n p a g e s 1 0 8 a n d 1 0 9, a s c h ar g e d, w a s c orr e ct. 
T h e d ef e n d a nt al s o i n si st s t h at t h e fift h r e q u e st, p a g e 1 0 9, w a s 

c orr e ctl y c h a r g e d. D ef e n d a nt al s o i n si st s t h at t h e si xt h 
r e q u est, a s c h ar g e d, w a s al s o c or r e ct. D ef e n d a nt i n si st s t h at 
t h e s e v e nt h r e q u e st, a s c h a r g e d, w a s c o r r e ct a n d t h at e v e n  
t h o u g h o ne o r m or e of t h es e r e q u est s m a y h a v e be e n e r r o n e o us, 

yet i f a n y o n e o f t h e m w as c o r r e ctl y c h a r g e d t h e n t he j u d g m e nt  
c a n n ot be r e v e rs e d u n d e r t hi s e x c e pti o n t u hi c h i s a g e n e r al e x c e p-
ti o n t o s e v e r al p r o p ositi o ns.

C o n s oli d at e d T r a cti o n v s. C h e n o wit h, 2 9 V r. 4 1 6- 4 1 8.

T h e Si x t e e n t h  A s si g n m e n t  is di r e ct e d t o t h e fi r st 
e x c e pti o n o n  p a g e  1 1 3,  w hi c h  w a s  a  g e n e r al  e x c e pti o n  
t o t he C o u rt’ s  r ef u s al  t o c h a r g e  t h e 1,  2 , 3 , 4 , 7  a n d 8,  
r e q u e st s  f o r t h e d ef e n d a nt  b el o w.

T h e fir st r e q u e st, p a g e 1 0 9, w a s p r o p e rl y r ef u s e d, b e c a u s e 
t o h a v e s o c h a r g e d w o ul d h a v e r e q ui r e d t h e J u d g e t o fi n d a 
f a ct w hi c h w a s i n di s p ut e, t o w i t : u n d er w h o m pl ai ntiff t o o k 
p oss essi o n. T h e s e c o n d r e q u e st, p a g e 1 0 7, w a s al s o p r o p e rl y 
r ef us e d f or t h e s a m e r e as o n. T h e t hi r d r e q u e st w a s al s o 
pr o p erl y r ef u s e d f or t h e s a m e r e a s o n, a s t h e r e w a s n o e vi d e n c e 
as t o w h e n t h e writt e n l e a s e w a s, i n f a ct, si g n e d, a n d al s o 
b e c a us e t h e r e w a s e vi d e n c e of a b r e a c h of t h e v e r b al c o nt r a ct 
ma d e b et w e e n M r s. M c M a n e mi n a n d Mr s. D ri s c h m a n at t h e 
ti me of t h e p a y m e nt of t h e $ 4 0 0. 0 0. T h e f o urt h r e q u e st w a s 
pr o p erl y c h a r g e d b y t h e C o urt. T h e s e v e nt h r e q u e st w a s 
pr o p erl y c h a r g e d, b e c a u s e if t h e q u e sti o n of h e ati n g w a s a 
c o n diti o n p r e c e di n g t o t h e m a ki n g of t h e c o nt r a ct a n d w a s 
r eli e d u p o n b y t h e pl ai ntiff, b el o w, i n m a ki n g h er p a y m e nt s of 
$1, 5 0 0 i n st e a d of $1, 2 0 0, t h e n it b e c a m e a q u e sti o n of f a ct f or 
t h e j u r y t o d et er mi n e, a n d t h e r ef o r e w a s p r o p e rl y l eft t o t h e 
j ur y. T h e ei g ht h r e q u e st w a s p r o p e rl y l eft wit h t h e j u r y a n d 
t h e i n st r u cti o n of t h e C o u rt i n l e a vi n g it t o t h e m w er e pl ai n 

a n d e x pli cit.
Br o a d w a y I n s. C o. vs. D o yi n g, 2 6 V r., 5 6 9- 5 7 2.
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T h e  S e v e n t e e n t h  A s si g n m e n t  i s di r e ct e d  t o t h e 
s e c o n d e x c e p ti o n  o n  p a g e  1 1 3,  w hi c h  r el at e s  t o t h e 
p o rti o n of  t h e  c h a r g e  of  t h e  C o u rt  o n p a g e 1 1 1,  i n 
w hi c h t he C o u rt h el d t h at t h e r e c o ul d he n o d a m a g e all o we d f o r  
l os s o f b usi n ess d u ri n g t he wi nt e r m o nt hs, h ut t h at t he J u r y 

mi g ht m a k e a n all o w a n c e b y w a y of a b at e me nt i n t he r e nt f o r  

t he wi nt e r m o nt hs.
T h e v e r di ct of $ 6 2 0. 0 0 s h o w s t h at t h e J u r y all o w e d $ 3 0 0. 0 0 

f or a b at e m e nt of t hi s r e nt, $ 2 6 0. 0 0 f or l o s s of p r ofit s at t b e 
E a st e r s e a s o n, a n d $ 6 0. 0 0 f or m o n e y s e x p e n d e d b y Mr s. 
D ri s c h m a n i n s e c u ri n g n e c e s s a r y c o o ki n g ut e n sil s, & c. T h e 
T h e t e sti m o n y of Mr s. Dri s c h m a n, a n d al s o of t h e d ef e n d a nt, 
Mr s. M c M a n e mi n, s h o w s t h at t h e c o n si d er ati o n f or t h e r e nt-

i n g of t hi s h o u s e f or t h e wi nt er m o nt h s w a s $ 3 0 0. 0 0, a n d t h e 
t e sti m o n y of all t h e wit n e s s e s s h o w s t h at t h e r e w a s n o me a ns 
of h e ati n g a p o rti o n of t h e r o o ms i n t h e h o u s e ; h e n c e, if t h e 
st at e m e nt t h at t h e h o u s e w a s a wi nt e r h o u s e a n d w ell h e at e d 
b e c a m e a w arr a nt, t h e n t h e pl ai ntiff mi g ht l e g all y r e c o v e r t h e 

m o n e y b y h e r s o m a d e.

3 S ut h e rl a n d o n D a m a g e s, 1 5 8- 1 5 9.

R e s p e ctf ull y s u b mitt e d.

G. A. B O U R G E O I S,
Att y. f or D eft, i n E r r o r.
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N E W  J E R S E Y

( t o t f a w si a n d

M A R Y M. D R I S C H M A N,

Pl ai ntiff, D e f e n d a n t i n E r r o r,

S A R A H E. M c M A N E M I N,

D e f e n d a nt, P l ai nti f f i n E r r o r.

O n E r r o r.

B ri ef  of  Pl ai n tiff i n E r r o r.

T h e w rit of e r r o r i n t hi s c a u s e i s t o r e vi e w a j u d g -

me nt e nt er e d i n t h e Atl a nti c Ci r c uit C o u rt i n a n a cti o n 

o n c o nt r a ct b y D ri s c h a m  v. M c M a n e mi n,  t h e j u d g m e nt 

b ei n g f o r si x h u n dr e d a n d t w e nt y d oll a r s.

T h e a cti o n w a s t o r e c o v e r d a m a g e s f o r all e g e d 

br e a c h es b y d ef e n d a nt i n n ot p e rf o r mi n g t h e c o n diti o n s 

of a l e as e, a n d t h e b r e a c h e s a r e a s si g n e d i n f o u r s e v e r al 

c o u nt s.

T h e fi r st c o u nt all e g e s f ail u r e t o s u p pl y' a n a d e q u at e 

s u p pl y of di s h e s a n d c o o ki n g ut e n sil s.

T h e s e c o n d all e g e s f ail u r e t o s u p pl y a n a d e q u at e 

s u p pl y of di ni n g- r o o m c h ai r s a n d t o b uil d a s u n- p a rl or.

T h e t hi r d all e g e s t h at t h e pr e mi s e s w e r e n ot s uffi-

ci e ntl y h e at e d wit h h e ati n g a p p a r at u s f o r h e ati n g t h e



same, to be used as a boarding-house during the winter 
months, and for lack of sufficient heating apparatus.

The fourth alleges failure of defendant to give 
possession and for lack of sufficient heating apparatus.

Exceptions were sealed to the Court’s admitting 
evidence, refusing to admit evidence, his refusing to 
charge as requested by defendant and in charging cer-
tain requests of the plaintiff.

Error has been assigned on all of the exceptions and 
each of them are insisted upon as ground for a reversal 
of the judgment, although it may not be specifically ad-
verted to in the brief.

It is insisted by plaintiff in error that, throughout, 
the case was tried without regard to the issues made by 
the pleadings. The first point for consideration is the 
admission of evidence to vary by parol a written lease 
and the refusal of the Court to charge that the written 
lease was the contract between the parties. It will be 
seen that the evidence, as admitted, did vary the lease 
fBhibit D, page 1 1 8 ), and that it required the defendant 
to do much more that she had agreed by the written lease 
to do. The effort of the plaintiff throughout was to 
avoid the written lease and rely upon a verbal contract, 
and the trial judge submitted the case to the jury to 
find whether the plaintiff had entered into possession 
of the premises under the verbal contract or the written 
lease. The evidence was undisputed that she had en-
tered under the written lease and that all of the talk 
and conversation between plaintiff and defendant and 
defendant’s- alleged agent, Downs, had been reduced 
to writing in said lease. The plaintiff admitted in her 
testimony, both in her direct and cross-examination, 
that her negotiations were with Everett M. Downs, 
who, she says, was agent for the plaintiff. Mr. Downs 
in his direct examination, at page 60 , testified as 
follows:

“ Q. Was the agreement for the leasing of the prop-
erty to Mrs. Drischman finally put in writing?
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“ A. Yes, sir.”
The testimony shows that the agreement which was 

put in writing is Exhibit D 2 .
On page 43  of the testimony, the plaintiff herself in 

speaking of the agreement admits the existence and force 
of the written lease. This testimony appears on that 
page:

“ Q. You told her, did you (meaning defendant] 
about the contract that Mr. Downs hand made ?

“A. Yes, sir, and she was very much pleased with 
me and said I could have the hctuse.
“ Q.  A n d  to ld  y o u  y o u  co u ld  h ave the house, fo r  five 

years ?

“A. Yes, sir.
“ Q. And you took it for the five years ?
“A. No, sir; I took it for one year with the privilege 

of the other five.
“ Q. With the privilege of the other five?
“ A. Yes, sir; it was in the leased could have it for 

five years.
“ Q. In what lease?
“ A. T h e  lease th at I g o t  a fte r  I w en t in the house.

“ Q. What lease was that?
“ A. That was the lease that Mr. Downs gave me.
“ Q. Now, I show you paper and ask whether that is 

the lease that Mr. Downs gave you ?
“A. Yes, sir, that is the lease I always had.”
Elsewhere in her testimony she. admits having re-

ceived the lease, a copy of which is in evidence on the 
part of the defendant. An examination of Exhibit D 2 

will disclose that the lease as set forth in the several 
counts of the declaration is in its terms the same as 
Exhibit D 2, except that there are added burdens on 
the defendant. It is made plain throughout the testi-
mony that plaintiff’s effort was to escape from the 

' written lease, because it had been made as between 
John C. McManemin, the son of the defendant, and the 
plaintiff. There was no pretense on the part of the
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d efen d a n t th at the lease in  w riting- w a s  n ot the contract 

fo r  th e le a s in g  o f  the prem ises. F ro m  tim e to  time, 

th ro u g h o u t th e  case, th e  tr ia l ju d g e  re fu se d  to  allow 

th e w ritte n  le a s e 'to  be o ffered  in ev id en ce  and adm itted 

testim o n y  o f  a ve rb a l lease, n o tw ith sta n d in g  the state-

m ent o f  cou n sel th at here w a s  a w ritte n  lease.

L a te r , h o w ev er, th e  w r itte n  lease w a s  adm itted  in 

ev id en ce an d  w h en  it w a s  a d m itted  th ere w a s  plenary 

p r o o f th at the p la in tiff had  reco g n ized  th e  w ritte n  lease 

as th e  one u n d er w h ic h  she entered, and  M r. D ow n s 

testim o n y  is co n clu siv e  on th at point. I t  is therefore 

m ade p la in  th at a ll o f  th e ev id en ce resp e ctin g  th e verbal 

lease  an d  th e  re fu sa l o f  the C o u rt  in its  ch a rg e  to 

lim it th e testim o n y  to  the co ven a n ts o f  th e  lease was 

le g a l error.
B y  the C o u r t ’s c h a rg e  on p a g e  107, he perm itted  the 

ju r y  to  in clu d e in th eir  v e rd ic t  the am o u n t o f  money 

cla im ed  to  h a ve  been exp en d ed  b y  p la in tiff in  purchase 

o f  d ish es an d  c o o k in g  u ten sils, and  w ith  respect to such 

pu rch ase, s a y s :
“ N o w , i f  y o u  find th at the d efen d a n t under-

to o k  to  fu rn ish  these th in g s  an d  d id  not do it, 

an d  th e p la in tiff  fo u n d  it n ecessary  to do it 

h e rse lf in o rd er to  c a r ry  on  the busin ess, then 

she w o u ld  be en titled  to an a llo w a n ce  fo r  that 

su m .”
T h e  la n g u a g e  o f  the d eclara tio n  is th a t defendant 

a g reed  to  fu rn ish  an adeq uate su p p ly  o f  d ishes and 

c o o k in g  u ten sils. T h a t  the d efen d a n t d id  fu rn ish  dishes 

and c o o k in g  u ten sils w a s  p ro v en  b y  the p lain tiff, and 

the d efen d a n t in sisted  th at a d d itio n a l d ishes and cook-

in g  u te n sils  w ere  fu rn ish e d  th an  th ose th at w ere  in the 

h ouse at th e  tim e o f  the ren tin g , an d  th a t together 

th ey  m ad e an ad eq u ate su p p ly. In  th is  situation, 

th ere fo re , th e  q u estio n  w a s on e o f  fa ct fo r  th e ju r y  to 

sa y  w h eth er, u n d er th e  evid en ce, the dishes and cooking 

u ten sils as fu rn ish e d  w e re  adeq uate. T h e  question, as 

le ft  to  the ju r y  b y  th e C o u rt, p erm itted  the ju r y  to find
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against the d efen d a n t i f  the j u r y  sh o u ld  find th at the 

plaintiff th o u g h t it n ecessa ry  to  b u y  th e d ishes. A l l  

that the d efen d a n t d id  an d  all th at w a s  a g reed  to  be 

done under the w ritte n  lease w a s to  fu rn ish  th e  house, 

complete, w ith  adeq uate d ish es and  co o k in g  u te n s ils ; 

also to p ro v id e  lace  cu rta in s fo r  th e  p a rlo r, d in in g -

room and o ffic e ; a lso  p o rtier  cu rta in s fo r  p a rlo r  door 

and to  erect a su itab le  fire-escape on  the house.

Counts tw o , th ree an d  fo u r  o f  the d ecla ra tio n  set up 

covenants on th e  p a rt o f  the d efen d a n t not in clu ded  

within the w ritte n  lease. I t  is in sisted  th a t a ll o f  the 

testim ony w h ich  u n d erto o k  to su p p ort sa id  co u n ts w a s 

irrelevant and  th a t th e a d m issio n  o f  such  ev id en ce w a s 

error. I f , h o w ev er, it can  be sa id  th a t there w a s  suffi-

cient in the evid en ce fo r  th e ju r y  to  s a y  w h eth er the 

plaintiff had  en tered  un d er a  ve rb a l co n tra ct w ith  de-

fendant rath er th an  u n d er the w ritte n  lease, it is su b -

mitted th at none o f  th e breach es a lle g e d  in sa id  counts- 

are proven u n d er th e  testim on y.

Count th ree d eclares th a t d efen d a n t d id  p rom ise, 

warrant and  a g re e  w ith  th e sa id  p la in tiff  th at the 

premises w e re  a m p ly  supplied  w ith  m eans fo r  h ea tin g  

the sam e to  be used  as a b o a rd in g -h o u se  d u r in g  the 

winter m on ths. T h e n  fo llo w s  a n  a verm en t th at the 

premises w e re  n o t su fficien tly  p ro v id ed  w ith  h ea tin g  

apparatus fo r  h e a tin g  the sam e to  be used  as a 

boarding-house, etc. T h e  o n ly  testim o n y  w h ich  u n d er-

takes to su p p o rt th is co u n t is the cla im ed  co n v ersa tio n  

between p la in tiff  and one E v e re tt  M . D o w n s.

A t p age 20, th e p la in tiff  testified  as f o l lo w s :

“ Q.  I  a sked  h im  [m e a n in g  D o w n s]  p a r-

tic u la r ly  w h eth er it w a s  a w in te r  house and 

he to ld  m e yes it w a s  w e ll heated, ,and I asked  

h im  ab o ut th e  ra n g e  because I h ad  a  bad  

ra n g e  w h ere  I w a s  an d  he sa id  it w a s  a  g o o d  

b aker, e tc.”

W e h ave n o t been able to  find a n y  o th er testim o n y  

which tends to  p ro v e  a n y  p rom ise o r  a greem en t b y  the
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defendant which supports said third count. The alle-
gation is that she did promise, warrant and agree that 
the premises were amply supplied with means for 
heating the same to be used as a boarding-house during 
the winter months. The testimony of the plaintiff is 
that she asked Downs whether it was a winter house. 
He told her yes, it was well heated. At most what 
Downs said was a mere expression of an opinion and 
did not amount to either a representation or warranty 
such as could be made the basis of an action. Not-
withstanding this meager and unsatisfactory evidence, 
the trial judge permitted the jury to: find damages 
against the defendant for failure to keep her alleged 
contract in that respect. He also permitted the jury 
to abate the rent from the first day of November, the 
time when plaintiff claimed she vacated premises, until 
the end of the rental period. The plaintiff’s requests 
to charge on this phase of the case, to which exceptions 
were readily taken, was “ If you find from the testimony 
given that the statement that the house wass well heated.” 
etc. This language appears in several of plaintiffs 
requests, and it will be observed that that language is 
not in keeping with the allegations in the declaration, 
nor is it supported by the proof.

Moreover, there is nothing in the case to show that 
the plaintiff did in fact vacate the premises because of 
a lack of heat. There is nothing to show that the 
plaintiff ever made an effort to use the heating plant 
that was in the house to ascertain if it was sufficient to 
heat the house. It was, therefore, error for the Court 
to charge as requested by the plaintiff with respect to 
this phase of the case and error in his refusing to 
charge defendant’s reqqest.

Objection was made from time to time to the intro-
duction of evidence of conversation between the 
plaintiff and one Downs by which it was sought to 
impose on defendant the burden of providing the house 
within certain things and the doing of things not contem-
plated bythewritten lease. The Court allowed the evidence 
over objection and in its charge asked the jury to find
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w h et h er or n ot D o w n s h a d a ut h o rit y t o m a k e t h e al-

l e g e d v e r b al a gr e e m e nt. T h e r e w a s n ot hi n g i n t h e c a s e 

t o s h o w t h at s u c h a ut h o rit y h a d e v e r b e e n c o nf e r r e d, 

b ut o n t h e c o nt r a r y D o w n s t e stifi e d t h at hi s a ut h o rit y 

w as li mit e d t o t h at w hi c h a p p e a r e d i n t h e w ritt e n l e a s e. 

T h e t ri al j u d g e al s o s ai d t h at if t h e d ef e n d a nt h a d 

r atifi e d t h e all e g e d a g r e e m e nt b et w e e n D o w n s a n d t h e 

pl ai ntiff, s h e mi g ht b e h el d, w h e n t h e r e w a s n o p r o of t o 

s h o w t h at t h e d ef e n d a nt e v e r k n e w t h at s u c h a c o nt r a ct 

h a d b e e n m a d e b y D o w n s a s w a s cl ai m e d b y pl ai ntiff. 

T h er e c a n b e n o r atifi c ati o n wit h o ut k n o wl e d g e.

O b vi o u sl y, w h e n r e g a r d i s h a d t o t h e a m o u nt of t h e 

v er di ct, t h e j u r y all o w e d t h e pl ai ntiff a c o n si d e r a bl e 

a m o u nt i n a b at e m e nt of r e nt b e c a u s e of h er h a vi n g 

gi v e n u p p o s s e s si o n o n t h e fi r st d a y of N o v e m b e r. 

T h er e w a s n o p r o of of a n y d a m a g e e x c e pt, fi r st, m o n e y 

e x p e n d e d f o r di s h e s; s e c o n dl y, all e g e d l o s s of pr ofit b y 

r e as o n of n ot g etti n g p o s s e s si o n o n t h e fi r st d a y of 

A pril a n d l o s s o f pr e mi s e s f r o m N o v e m b e r i st. T h e 

dis h es, it i s cl ai m e d, c o st si xt y d oll a r s a n d t h e n et 

pr ofits of t h e b o a r d e r s d u ri n g t h e p e ri o d it i s cl ai m e d 

p oss essi o n w a s n ot gi v e n c o ul d n ot h a v e a m o u nt e d t o 

m or e t h a n o n e h u n dr e d d oll a r s, s o t h at m o r e t h a n f o u r 

h u n dr e d d oll a r s h a s b e e n gi v e n i n d a m a g e s b y w a y of 

a b at e me nt of r e nt. W e i n si st t h at t h e a d mi s si o n of 

e vi d e nc e wit h r e s p e ct t o t h e h e ati n g d o e s n ot s u p p o rt 

t he all e g ati o n s of t h e d e cl a r ati o n, b ut if it di d a n d a n 

a b at e me nt of r e nt c o ul d b e c o n si d e r e d i n m e a s u ri n g 

d a m a g es, t h e n r e g a r d s h o ul d b e h a d t o t h e v al u e of t h e 

pr e mi s es d u ri n g t h e ti m e t h e pr e mi s e s w e r e u n o c c u pi e d.

I n hi s c h a r g e t h e J u d g e p ai d n o r ef e r e n c e t o t h e f a ct 

t h at t h e pl ai ntiff m a y h a v e, d u ri n g t h e ti m e s h e a c-

t u all y o c c u pi e d t h e pr e mi s e s, g ott e n t h e v al u e of ni n e 

or t e n m o nt h s, a n d u n d e r hi s c h a r g e a j u r y mi g ht h a v e 

pr o r at e d  wit h r e s p e ct t o m o nt h s r at h e r t h a n wit h r e-

s pect t o v al u e.

It i s r e s p e ctf ull y s u b mitt e d t h at t h e j u d g m e nt s h o ul d 

be r e v er s e d.

T H O M P S O N  & C O L E ,

A t t o r n e y s  f o r  Pl ai n tiff  i n E r r o r.





N e w  J e r s e y , s s .

•
 T h e St at e of N e w J e r s e y t o H o n. C h a rl e s E.

|  H e n dri c k s o n, J u d g e of o u r Ci r c uit C o u rt, at 

^  *  M a y’ s L a n di n g, i n a n d f or t h e C o u nt y of Atl a nti c.

B e c a u s e i n t h e r e c or d a n d pr o c e e di n g s, a n d al s o i n t h e gi vi n g 

of j u d g m e nt i n a pl ai nt w hi c h w a s i n o ur Ci r c uit C o urt, h ol d e n 

at M a y’ s L a n di n g, i n a n d f or t h e s ai d c o u nt y of Atl a nti c, 

b et w e e n M a r y M. Dri s c h m a n, pl ai ntiff, a n d S ar a h E. M c M a n- 

e mi n, d ef e n d a nt, of a n a cti o n u p o n c o nt r a ct, m a nif est e rr or h at h 

i nt er v e n e d t o t h e g r e at d a m a g e of t h e s ai d S ar a h E. M c M a n - 1 0 

e mi n, as b y h e r c o m pl ai nt w e ar e i nf or m e d, w e b ei n g willi n g 

t h at t h e e rr or if a n y t h e r e b e s h o ul d i n d u e m a n n er b e c o r-

r e ct e d a n d f ull a n d s p e e d y j u sti c e s h o ul d b e d o n e t o t h e p arti e s 

af or es ai d i n t hi s b e h alf, d o c o m m a n d y o u t h at if j u d g m e nt b e 

t h er e u p o n gi v e n a n d affir m e d, y o u di sti n ctl y a n d o p e nl y s e n d, 

u n d er y o u r s e al, t h e r e c or d a n d p r o c e e di n g s af or e s ai d, wit h all 

t hi n gs t o u c hi n g a n d c o n c e r ni n g t h e s a m e t o o ur J u d g e s of o u r 

C o urt of E r r or s a n d A p p e al s i n t h e l a st r e s ort i n all c a u s e s, at 

Tr e nt o n, o n t h e t hi rt y fir st d a y of M a y i nst a nt, t o g et h e r wit h 

t his writ, t h at t h e r e c or d a n d pr o c e e di n g s af or e s ai d b ei n g 2 0 

i ns p e ct e d, w e m a y f urt h e r c a m e t o b e d o n e f or i n s p e cti n g t h at 

err or, w h at of ri g ht a n d a c c o r di n g t o t h e l a w a n d c u st o m- of 

t h e st at e of N e w J er s e y o u g ht t o b e d o n e.

Wit n e s s o u r C h a n c ell o r a n d Pr e si d e nt J u d g e s of o ur s ai d 

C o urt of E r r or s a n d A p p e al s at Tr e nt o n, t hi s 1 2 t h d a y of 
M a y, 1 9 0 2 .

S. D. D I C K I N S O N,

Cl e r k.
T H O M P S O N & C O L E,

Att o r n e ys.

1
3 0



T h e a n s w e r of C h a rl e s E. H e n dri c k s o n, J u d g e of o ur s ai d 

Ci r c uit C o urt wit hi n n a m e d. T h e r e c o r d a n d pr o c e e di n g s 

w h e r e of m e nti o n i s wit hi n m a d e wit h all t hi n g s t o u c hi n g a n d 

c o n c er ni n g t h e s a m e t o t h e N e w J e r s e y C o u rt of Er r or s a n d 

A p p e al s wit hi n s p e cifi e d, t h e d a y a n d pl a c e wit hi n c o nt ai n e d, 

I c e rtif y i n a c ert ai n s c h e d ul e t o t hi s writ a n n e x e d a s wit hi n I 

a m c o m m a n d e d.

C H A R L E S E. H E N D R I C K S O N,

J u d g e of Atl a nti c C o u nt y Ci r c uit C o urt.

A t l a n t i c  C o u n t y  C i r c u i t  C o u r t , o f  t h e  F i r s t  D a y  o f  

1 0  O c t o b e r , A .  D .  N i n e t e e n  H u n d r e d .

A t l a n t i c  C o u n t y , s s .

S a r a h E. M c M a n e mi n, t h e d ef e n d a nt i n t hi s s uit, w a s s u m-

m o n e d t o a n s w e r M a r y M. Dri s c h m a n, t h e pl ai ntiff, i n a n a cti o n 

u p o n c o ntr a ct, a n d t h er e u p o n t h e pl ai ntiff b y h e r att or n e y, 

H e r m a n M. S y p h e r d, c o m pl ai n s :

F o r t h at w h e r e a s, t h e d ef e n d a nt, o n t h e t w e nti et h d a y of 

M a r c h, i n t h e y e a r of o ur L o r d o n e t h o u s a n d ni n e h u n dr e d, at 

Atl a nti c Cit y, i n t h e c o u nt y af or e s ai d, i n c o n si d er ati o n of t h e 

s u m of o n e t h o u s a n d fi v e h u n dr e d d oll ar s t o b e p ai d a s f oll o ws : 

2 0  fi v e h u n dr e d d oll ar s c a s h, fi v e h u n dr e d d oll a r s J ul y fir st, ni n e-

t e e n h u n dr e d, a n d fi v e h u n dr e d d oll a r s A u g u st fir st, ni n et e e n 

h u n dr e d, b y t h e pl ai ntiff t o t h e s ai d d ef e n d a nt, di d pr o mi s e a n d 

a g r e e wit h t h e s ai d pl ai ntiff, t o l e a s e u nt o t h e s ai d pl ai ntiff a 

c ert ai n m e s s u a g e or t e n e m e nt, k n o w n a s N o. 2 4  S o ut h Vi r gi ni a 

a v e n u e, Atl a nti c Cit y, N e w J e r s e y, c o m pl et el y f ur ni s h e d, a n d 

wit h a n a d e q u at e s u p pl y of di s h e s a n d c o o ki n g ut e n sil s, f or t h e 

p ur p o s e of a b o ar di n g h o u s e, wit h t h e a p p urt e n a n c e s, fr o m t h e 

fi r st d a y of A p ril, ni n et e e n h u n dr e d, f or t h e t er m of o n e y e ar, 

a n d u ntil t h e fi r st d a y of A p ril, ni n et e e n h u n dr e d a n d o n e, a n d

2 -



although the said plaintiff from the time of making said agree-
ment hath performed and fulfilled her said agreement so to be 
by her performed and fulfilled, and hath paid to the said 
defendant the said sum of one thousand five hundred dollars 
aforesaid, yet the said defendant, not regarding her said promise, 
did not furnish said boarding house with an adequate supply 
of dishes and cooking utensils, but wholly neglected and failed 
so to do, to the damage of the plaintiff one thousand five 
hundred dollars.

2. And for further cause of action plaintiff avers that the 10 
said defendant on the twentieth day of March, nineteen hun-
dred, did lease to the plaintiff premises known as No. 24  South 
Virginia avenue, Atlantic City, New Jersey, from the first day 
of April, nineteen hundred, to the first day of April, nineteen 
hundred and one, at the rental of one thousand five hundred 
dollars, payable five hundred dollars on the twentieth day of 
March, nineteen hundred, five hundred dollars July first, nine-
teen hundred, five hundred dollars August first, nineteen hun-
dred ; and that afterwards, to wit, on the seventh day of April, 
nineteen hundred, said defendant, in consideration of the imme-2 0  

diate payment of the sum of four hundred dollars, part of the 
sum of five hundred dollars due on the first day of July, nine-
teen hundred, did promise and agree with the said plaintiff that 
she, the said defendant, would furnish diverse other articles not 
contained in the said premises No. 24  South Virginia avenue, 
to wit: one steam table, an adequate supply of dining room 
chairs, and also to build a sun parlor on said house; and the 
plaintiff avers that she, the plaintiff, did pay the said sum of 
four hundred dollars immediately on said day, yet the defendant 
disregarded her promise aforesaid made, and although often 30 
requested, did not perform her agreement aforesaid, and did 
not furnish said articles or any of them, and did not build said



sun parlor, to the plaintiff’s damage one thousand five hundred 
dollars.

3 . And for further cause of action the plaintiff avers that 
heretofore, to wit, on the twentieth day of March, nineteen 
hundred, at Atlantic City, aforesaid, in the county aforesaid, in 
consideration of the sum of one thousand two hundred dollars, 
defendant did promise and agree to lease unto the said plaintiff 
the premises known as No. 24  South Virginia avenue, Atlantic 
City, New Jersey, from the first day of April, nineteen hundred 

10  until the first day of October, nineteen hundred, and after-
wards, to wit, on the said twentieth day of March nineteen 
hundred, said defendant in consideration of an additional sum 
of three hundred dollars making in all the sum of one thous-
and, five hundred dollars, did promise and agree with the said 
plaintiff, to lease unto the said plaintiff premises known as No. 24 

South Virginia avenue, Atlantic City, New Jersey, for the period 
of one year from the first day of April, nineteen hundred to the 
first day of April nineteen hundred and one, equipped with 
heating apparatus sufficient to heat the same to be used as a 

20 boarding house during the winter months, and defendant, well 
knowing said premises were not equipped with heating ap-
paratus sufficient to heat the same to be used as a boarding 
house during the winter month, did promise, warrant and 
agree with the said plaintiff, that the premises were amply sup-
plied with means for heating the same to be used as a board-
ing house, during the winter months, and plaintiff says that in 
consideration thereof the plaintiff did perform said agreement 
by her to be performed, and did pay to the said defendant the 
said sum of one thousand five hundred dollars, rental moneys 

30 for the said premises, but avers that the said premises were not 
sufficiently supplied with heating apparatus for heating the same 
to be used as a boarding house during the winter months, and 
for lack of sufficient heating appartus, plaintiff was and is

4



unable to heat said premises, and was and is unable to live in 
said premises, and was compelled to vacate the same, to the 
plaintiff’s damage one thousand, five hundred dollars.

And for that whereas the said defendant on the twentieth 
day of September in the year of our Lord, one thousand, nine 
hundred in the county of Atlantic aforesaid, was indebted to 
the plaintiff in the sum of one thousand, five hundred dollars 
for the price and value of goods sold and delivered by the 
plaintiff to the defendant at her request; and in the like sum 
of money for the price and value of goods bargained and sold ^  
by the plaintiff to the defendant at her request, and in the like 
sum of money for the price and value of work done and 
materials provided for the same by the plaintiff for the defendant 
at her request; and in a like sum of money for money lent by 
the plaintiff to the defendant at her request, and in a like sum 
of money for money received by the defendant for the use of 
the plaintiff; and in a like sum of money for money paid by the 
plaintiff for the use of the defendant; and in a like sum of 
money for interest due from the defendant to the plaintiff, for 
the plaintiff’s having forborne moneys due from the defendant^ 
to the plaintiff at the defendant’s request for a long time then 
elapsed ; and in a like sum of money for money found to be due 
for the defendant to the plaintiff on an account then and there 
stated between them ; and the defendant, afterwards, to wit, on 
the day and year last aforesaid in consideration of the premises, 
respectively promised pay to the last several mentioned sums 
of money respectively to the plaintiff on request; yet the de-
fendant disregarded her promises and has not paid any of the 
said moneys or any part thereof to the plaintiff’s damage one 
one thousand five hundred dollars, and thereupon she brings ^0 
this suit,'etc.

HERMAN M. SYPHERD,
Attorney for Pl’ff,

5



A T L A N T I C C O U N T Y C I R C U I T C O U R T.

M a r y  M .  D r i s c h m a n  J

I O n C o nt r a ct, 
v s. >

( A m e n d m e nt t o d e cl ar ati o n.

S a r a h  E. M c M a n e m i n  )

A n d f or a f urt h e r c a u s e of a cti o n t h e pl ai ntiff a v er s t h at o n 

t h e t w e nti et h d a y of M ar c h, i n t h e y e a r of o ur L o r d, o ne 

t h o u s a n d, ni n e h u n dr e d, at Atl a nti c Cit y, i n t h e c o u nt y af or e-

s ai d, i n c o n si d er ati o n of t h e s u m of o n e t h o u s a n d fi v e h u n dr e d 

d oll a r s t o b e p ai d a s f oll o w s : fi v e h u n dr e d d oll ar s c a s h; fi ve 

1 0 h u n dr e d d oll a r s o n t h e fi r st d a y of J ul y, ni n et e e n h u n dr e d, a n d 

fi v e h u n dr e d d oll a r s o n t h e fi r st d a y of A u g u st, ni n et e e n 

h u n dr e d, b y t h e pl ai ntiff t o t h e s ai d d ef e n d a nt, t h e d ef e n d a nt 

di d pr o mi s e a n d a g r e e t o l e a s e a n d s ur r e n d e r t h e p o s s e s si o n of 

a c ert ai n m e s s u a g e o r t e n e m e nt k n o w n a s N o. 2 4  S o ut h Vi r-

gi ni a a v e n u e, Atl a nti c Cit y, N e w J e r s e y, fr o m t h e fir st d a y of 

A p ril, ni n et e e n h u n dr e d t o t h e fi r st d a y of A p ril, ni n et e e n 

h u n dr e d a n d o n e, t o b e u s e d a s a b o a r di n g h o u s e, a n d t h at 

alt h o u g h t h e pl ai ntiff h at h p erf or m e d a n d f ulfill e d h er s ai d 

a g r e e m e nt s o t o b e b y h e r p e rf or m e d a n d f ulfill e d a n d h at h 

2 0  p ai d t o t h e d ef e n d a nt t h e s ai d s u m of fift e e n h u n dr e d d oll ars, 

y et t h e s ai d d ef e n d a nt h at h f ail e d t o p erf or m h e r p art of s ai d

Q



a gr e e m e nt a n d di d n ot gi v e o r s ur r e n d e r t o t h e pl ai ntiff t h e 

p oss essi o n of t h e m e s s u a g e or t e n e m e nt u ntil t h e t hi r d d a y of 

M a y, ni n et e e n h u n dr e d, w h e r e b y pl ai ntiff w a s f or a l o n g ti m e, 

t o wit, fr o m t h e fi r st d a y of A p ril, ni n et e e n h u n dr e d u ntil t h e 

t hir d d a y of M a y, ni n et e e n h u n dr e d, d e pri v e d of p u r s ui n g h e r 

b usi n ess of c o n d u cti n g a b o a r di n g h o u s e a n d e nt ert ai ni n g 

g u est s, t o t h e d a m a g e of t h e pl ai ntiff, o n e t h o u s a n d fi v e 

h u n dr e d d oll ar s.

H E R M A N M. S Y P H E R D,

D at e d, D e c. 1 2,  1 9 0 0 . A t t’ y of  Pl ai n tiff  1 0
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A T L A N T I C C O U N T Y C I R C U I T C O U R T.

M a r y  M .  D r i s c h m a n

V S.

S a r a h  E. M c M a n e m i n

O n C o nt r a ct. 

Pl e a.

A n d n o w c o m e s t h e d ef e n d a nt b y T h o m p s o n & C ol e, her 

att or n e y s, a n d s a y s t h at s h e di d n ot u n d e rt a k e or pr o mi s e as 

all e g e d i n eit h er of t h e c o u nt s of t h e pl ai ntiff’s d e cl ar ati o n, 

n or di d s h e m a k e a n y of t h e r e pr e s e nt ati o n s st at e d i n s ai d 

c o u nt s, a n d of t hi s s h e p ut s h e r s elf u p o n t h e c o u nt r y, a n d t he 

1 0  pl ai ntiff d ot h t h e li k e.

T H O M P S O N & C O L E,

A t t y’ s of D ef e n d a nt.
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A t l a n t i c  C o u n t y  C i r c u i t  C o u r t , o f  t  h e  T e r m  o f  S e p -

t e m b e r , I N  T H E  Y E A R  O F  O U R  L O R D  O N E  T H O U S A N D  N I N E  

H U N D R E D  A N D  O N E.

M a r y  M .  D r i s c h m a n ,

Pltff.

v s.

S a r a h  E. M c M a n e m i n ,

D eft.

J u d g m e nt, $ 6 2 0. 0 0

C o st s, 4 2 . 6 7  1 0

$ 6 6 2 . 6 7

G E O. A. B O U R G E O I S,
Att o r n e y-

J u d g m e nt si g n e d a n d or d er e d t o b e e nt er e d a g ai n st t h e a b o v e 

n a m e d d ef e n d a nt S a r a h E. M c M a n e mi n at t h e s uit of M a r y M. 

Dri s c h m a n i n a n a cti o n u p o n c o nt r a ct i n t h e Atl a nti c C o u nt y 

Ci r c uit C o urt f or t h e s u m of si x h u n dr e d a n d t w e nt y d oll a r s 

d a m a g e s a n d t h e f urt h e r s u m of f o rt y-t w o d oll a r s a n d si xt y- 

s e v e n c e nt s, c o st s of s uit w hi c h s ai d d a m a g e s, c o st s a n d 2 0 

c h ar g e s i n t h e w h ol e a m o u nt t o t h e s u m of si x h u n dr e d a n d 

si xt y-t w o d oll ar s a n d si xt y- s e v e n c e nt s, a n d t h e s ai d d ef e n d a nt 

S ar a h E. M c M a n e mi n, i n m e r c y, et c.
J u d g m e nt si g n e d a n d or d er e d t o b e e nt er e d t hi s f o urt h d a y 

of O ct o b e r, A. D. ni n et e e n h u n dr e d a n d o n e ( 1 9 0 1 ).

C H A R L E S E. H E N D R I C K S O N,
J u d g e.

O n C o nt r a ct. 

V e r di ct.

9



I, Lewis P. Scott, clerk of the Circuit Court of the county 
of Atlantic, do certify that foregoing declaration, amended 
declaration, plea and judgment as filed in the cause of Drischman 
vs. McManemin are true copies, and that said papers is a 
complete record in said cause. **

Witness my hand and seal of office this fourteenth day of 
May in the year nineteen hundred and two.

[seal] P- sgoxx,
Clerk.
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A T L A N T I C C Ô U N Î Y C I R C U Ì T C O U R T.

' M a r y  M .  D r i s c h m a n ,

A p p e a r a n c e s :

F o r Pl ai ntiff s, G e o r g e  A. B o u r g e o i s , E s q . 

F o r D ef e n d a nt, C l a r e n c e  L. C o l e , E s q.

M a r y  M. D r i s c h m a n , s w o r n.

Di r e ct e x a mi n ati o n.

B y Mr. B o u r g e oi s:

Q Mr s, D ri s c h m a n, y o u r e si d e v y h er e ?

S a r a h  E. M c M a n e m i n ,

' J J K Ùl  I

D ef e n d a nt,

v s,

Pl ai ntiff.

O n C o nt r a ct.

M a y ’s  L a n d i n g , N. J. , O c t.  4 , 1 9 0 1 .

T E S T I M O N Y.

T a k e n  b e f o r e  H o n . A. B. E n d i c o t t , J u d g e , a n d  a  J u r y .

A  A t 2 3  S o ut h S o ut h C a r oli n a A v e n u e.

a



Q Atlantic City?
A  Yes, sir.
Q How long have you lived in Atlantic City?
A  About four years.
Q Did you live in Atlantic City during the early part of 

1900?
A  Yes, sir. '
Q Where were you living in, say, February of 1900?
A  At 25 South Virginia Avenue.

10 Q Now about that time did you have some conversation 
with Mr. Downs relative to the renting of another house?

A  Yes, sir.
Q Where was the conversation had?
A  Right in his office on Atlantic Avenue.
Q Will you tell to the jury what that conversation was?

(Objected to.)

The Court: Was this in writing?

Mr. Bourgeois: No.

Mr. Cole: I do not see what Mr. Down has to do with this 
20 case up to this point.

Mr. Bourgeois: I have to begin some place, and I would 
prefer to begin it now. Now if we fail to show that Mr. 
Downs was the agent of these people, then that testimony 
should be stricken out; simply the matter of the order of 

. proof.

Mr. Cole: Now I would call attention, if your Honor 
please, at this time to the fact’that there was served upon the 
defendant in this case interrogatories. The first interrogatory

12



is: “ I. Was the agreement or contract referred to in the 
declaration in this cause in writing? If so, annex copy.” 
The answer is, no. “ 2 . If the contract or contracts were 
not in writing, with whom were they in fact made and when 
and where made?” The answer is: “ The contract, on the 
part of the plaintiff, to pay the sum of fifteen hundred dollars 
to the defendant as rent for the use of the house No. 24 

South Virginia Avenue, Atlantic City, New Jersey, for the 
term of one year, and on the part of the defendant to furnish 
the house with an adequate supply of dishes and cooking 10 

utensils, and that the house was adequately supplied with 
proper heating apparatus to heat the building so that it could 
be used as a boarding house during the winter months, was 
made between Mary M. Drischman, the plaintiff, and Everitt
M. Down, agent for John C. McManemin, agent for Sarah E. 
McManemin, the defendant. The above contract was made 
on March 20th, 19 0 0 , at the office of Everitt M. Down, 1436 

Atlantic Avenue, Atlantic City, New Jersey.” I want my 
objection to be recorded now, because, first, I do not see how 
Mr. McManemin, if he was the agent for Mrs. McManemin, 20 
could delegate that authority. That is a well settled princi-
ple, that he cannot delegate; and right at the threshold he is 
met with that question, whether he can show some contract 
between this plaintiff with Mr. Down, who he is going to 
show was agent for Mr. John McManemin, as agent for Sarah 
McManemin.

(Mr. Bourgeois replies.)

By Mr. Cole:

Q Just a moment. Mrs. Drischman, did you have a lease 
in writing for the premises here in question? 30

13



Mr. Bourgeois: I object, unless lié states between whom it 
Was.

Q Well, I show the witness what purports to be a lease be-
tween John C. McManemin, lessor, and Mary M. Drischman, 
lessee, dated the 20th day of March, 190 0 , signed, John C. 
McManemin, Agent, and Mary M. Drischman, and I ask you 
whether, first, there was delivered to you a copy of that paper 
which you hold?

Â  No, sir.
10  Q You never had a copy of that paper?

A  I had a copy of that after I was in the house, yes, sir.
Q Where is your copy?

(Paper produced by Mr. Bourgeois.)

Q Thé paper which you say was delivered to you after you 
were in the house is the paper you now hold in your hand?

A  Yès, sir; that is, it was signed after that. It wasn’t 
signed at first. We didn’t know anything at all about Mn 
McManemin' MK Downs nor I; we had dealings with Mrs. 
McManemin.

20 Q From whom did you receive that paper?
A  Mr. Downs.

¡ Mr. I insist is
the paper under which this plaintiff took possession of that 
property, and that the lease is in writing.

Q. You had this writing ever since, this lease that has 
been produced by your attorney?

A  Sir?
Q You have had this lease that has been produced by 

( ybiir attorney, that was handed to you by Mr. Downs, ever
30 since it was handed to you by Mr. Downs?

Û



4   I h a d it ar o u n d t h e h o u s e a n d t h e n I g a v e it t o Mr. 

B o u r g e oi s Mr. S y p h e r d h a d it fi r st a n d t h e n I g a v e it t o 

hi m.

B y Mr. B o u r g e oi s:

Q ( F o r m e r q u e sti o n r e p e at e d:) Will y o u t ell t o t h e j u r y 

w h at t h at c o n v e r s ati o n w as ?

( Mr. C ol e o bj e ct s o n t h e g r o u n d t h at, b y t h e a n s w e r t o t h e 

i nt err o g at ori e s, it a p p e ar s t h at t h e c o n v e r s ati o n w a s wit h a n 

a g e nt of a n a g e nt of t h e d ef e n d a nt, a n d t h at t h er e w a s a 

writt e n l e a s e f or t h e l e a si n g of t h e pr e mi s e s i n q u e sti o n m a d e 1 0 

b y Mr s. Dri s c h m a n wit h J o h n C. M c M a n e mi n; t h at t hi s i s a n 

eff ort t o a v oi d i n t hi s s uit t h e eff e ct of t h e writt e n l e a s e, w hi c h 

is d e st r o y e d, a n d t o m a k e a n e ntir el y n e w c o nt r a ct.)

( Mr. B o u r g e oi s r e pli es.)

Mr. C ol e: I w o ul d li k e t h e r e c or d t o s h o w I d o n ot o bj e ct 

t o e vi d e n c e c o mi n g i n h e r e t h at m a y b e ar u p o n t h e c o nt r a ct 

b et w e e n t h e s e p arti e s s u b s e q u e nt t o t h e e x e c uti o n a n d d eli v er y 

of t hi s l e a s e, pr o vi d e d, of c o u r s e, it i s s u p p ort e d b y a v al u a bl e 

c o nsi d er ati o n.

B y Mr. B o u r g e oi s: 2 0

Q ( Q u e sti o n r e p e at e d.) N o w t ell t o t h e j u r y w h at t h at 

c o n v er s ati o n w a s.

Mr. C ol e: I, will n o w g o f urt h e r t h a n t h at. U ntil t h e r el a-

ti o n b et w e e n Mr. D o w n a n d, t h e d ef e n d a nt h er e i s s h o w n, t h e 

t e sti m o n y i s o bj e cti o n a bl e.

( O bj e cti o n s U st ai n e d T E x c e pti o n t o pl ai ntiff.)
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Q Mrs. Drischman, did you ever have a conversation with 
Mrs. McManemin. regarding a house known as No. 24 South 
Virginia Avenue?

A  Yes, sir.
Q Where was that conversation had?
A  Right in my house and in her kitchen.
Q When?
A  In March.
Q Now what was the conversation you had with Mrs.

10 McManemin?

Mr. Cole: What year?

The Witness: 1900 .

Q What was the conversation you had with Mrs. McMane-
min?

A  She told me she would put everything in shape through 
the house and get me dishes and glassware for the dining 
room and chairs for the dining room, and the spring.

Q Spring for what?
A  Spring for a bed.

20 The Court: Is that prior to the leasing?

Mr. Bourgeois: That is prior to the leasing.

Mr. Cole: I want to enter an objection now, and I do not 
see how I can do better than to make this objection. She 
has already made a statement of things for the purpose of get-
ting damages that are not claimed in this lease; for instance, 
counsel spoke about her getting a range that would bake. 
Now, no such claim is made in the declaration. So I want a 
general objection to any testimony going in that attempts to

16



raise a claim for damages not raised in the declaration. Of 
course this witness can tell what that is, but I suppose she 
will have to go on and tell, and the Court will have to ex-
clude it at the proper time. I warn counsel now that I do 
not want this witness to give testimony about things that are 
not made part of this declaration.

Mr. Bourgeois: I anticipate if the witness testified about 
something that is not in the declaration it is void.

Q Now, Mrs. Drischman, proceed.
A  Spring for a bed, a steam table for the serving room^Q 

down stairs.
Q Now was this before or after you had had your conver-

sation with Mr. Downs?
A Why, it was after I had the conversation with Mr. 

Downs.
Q Was anything said by Mrs. McManemin relative to Mr. 

Downs? Was he referred to?
A  Yes, sir; he was her agent.
Q And at that time did you or did you not make a pay-

ment on account of the rental money of this property? 20

A  Yes, sir.
Q How much?
A  #500.
Q Before you saw her?
A  Yes, sir. I rented through Mr. Downs. She was in 

the city and when she came down she told me all this and 
promised me all these things if I would give her more money. 
She said she was short of money, and if I would give her $500 

more she would give me these things at once, and then I had 
to make a mortgage to get the money and I could only get 30 

$400, I couldn’t get $500.

17



Q  What did she saÿ she Would dò if you gavé her this 
mòriéy?

A  SHe Would maike rrie af sufi parlor in the fall, and extend 
thè porch òri top and put carpets in thé house, because there 
wetè mattings on the floo'r, arid Wardrobes in the rooms, and 
give me the dishes for the dinirig room, serving table and the 
glassware and the cooking utensils, which I hadn’t any at all, 
and the bed spring, which was missing, and ten chairs for the 
dining room, two tables", arid the steam table.

10  Q And did you give her the money?
A  Yes, sir; I gave her the money.
Q How much?
A  Gave her $400 , and she gave me thè receipt.
Q Did she give you a receipt herself?
A  Yes, sir; iri her kitchen.
Q I show you what purports to be a receipt under date of 

April 7 th, 19 0 0 , signed by Mrs. 9. E. McManemin, and I ask 
you if that is the receipt?

A  Yes, sir; that is the receipt;

20 (Receipt marked Exhibit P 1 .)

Mr. Bourgeois: The receipt, if the Court please, reads as 
follows:

Atlaritic City, April 7 , 1900.

• Recèived of Mrs. Mary M. Drischmari the sum of four 
hundred dollars on account of rent of house No. 24  South 
Virginia avenue. Balance $600."

Q Mrs. Drischman, what was the rent of this property to be?

(Objected to, on the ground that the lèàse is in writing.)
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Mr. B o ur g e oi s: N o w, if y o u r H o n o r pl e a s e, t h at i s t o b e 

r ul e d o n. W e s a y t h e l e a s e i s n Qt i n a nti n g; t h at t h e l e a s e 

w hi c h w a s i n writi n g w a s a l e a s e b et w e e n J p h p j C. M e M a n e mi n 

a n d Mr s, D ri s c h m a n a n d w a s n ot b et w e e n S a r a h E. M p M # P e- 

mi n a n d  Dri s c h m a n. T h e r ef o r e a l e a s e i n w riti n g

b et w e e n ot h e r p arti e s t h a n t h e p arti e s i n s uit ¡ d pes o pt e x cl u d e 

p ar ol e vi d e n c e of t h e t r a n s a cti o n b et w e e n t h e p arti e s. T h e 

t e sti m p n y s h o w ? t h at Mrs. _ Mc M a n e mi n st at e d t h at Mr * D o w n s 
w a s h e r a g e nt. N o w t h e r e i s n ot hi n g i n t h e t e sti m o n y n p t o 

t h e pr e s e nt bf n e t h at s h o w s t h at J p h n C. M c M a n er ni n . was i n 1 0 
it at all.

( Q u e sti o n r e p e at e d. Q u e sti o n all o w e d.

( W h e r e u p o n t h e d ef e n d a nt, b y h e r c o u n s el, p r a y s a bill of 

e x c e pti o n s, w hi c h i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A. B. E n d i c o t t , J u d g e, [ s e a l ]

A  F r o m t h e fir st of A p ril u p u ntil t h e fi r st of O ct o b e r $ 1 2 0 0 , 

a n d $ 3 0 0  f or t h e b al a n c e of t h e y e ar.

Q A n d t h at m a d e $ 1 5 0 0  f or t h e y e ar ?

A  Y e s, sir.

Q A n d y o u h a d p r e vi o u sl y p ai d $ 5 0 0  y o u s a y ? 2 0

A  Y e s, sir.

Q B ef or e t hi s $ 4 0 0 ?

A  Y e s, sir.

Q N o w t o w h o m di d y o u p a y t h at $ 5 0 0 ?

A  T o M r. D o w n s.

Q N o w h a d y o u p ai d t o Mr s. M c M a n er ni n a n y m o n e y b e-

f or e t h at ti m e p e r s o n all y ?

A N o, sir.

Q W h at c o n v e r s ati o n t o o k pl a c e b et w e e n y o u a n d Mr. 

D o w n s at t h e ti m e of r e nti n g t hi s p r o p e rt y ? g Q

1 9

B y Mr. C ol e :



Q  W h e n w a s t h at ?

A  T h at w a s i n M a r c h w h e n I r e nt e d t h e p r o p e rt y.

Q W h e n w a s t hi s c o n v e r s ati o n y o u s a y y o u h a d wit h Mr s. 

M c M a n e mi n ?

A  T h at w a s w h e n s h e w a s d o w n t o cl e a n h o u s e.

Q W h e n w a s it ?

A  T h at w a s i n t h e l att e r p art of M ar c h.

Q W a s it b ef or e or aft er y o u h a d fir st t al k e d wit h M r # 

D o w n s ?

1 0  A  T h at w a s aft er I t al k e d t o Mr. D o w n s, b e c a u s e I r e nt e d 

t h e h o u s e wit h Mr. D o w n s a n d h e t ol d m e t h at t h e h o u s e 

b el o n g e d t o Mr s. M c M a n e mi n.

Mr. C ol e: N o w I o bj e ct.

Mr. B o u r g e oi s: I d o n’t u n d er st a n d t h at s o rt of a n o bj e cti o n.

Mr. C ol e: I a m o bj e cti n g t o y o u r q u e sti o n.

( Mr. B o u r g e oi s’ p r e vi o u s q u e sti o n r e p e at e d. Q u e sti o n 

all o w e d.)

( W h er e u p o n t h e d ef e n d a nt, b y h e r c o u n s el, p r a y s a bill 

of e x c e pti o n s, w hi c h i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.) 

2 0  A. B. E n d i c o t t , J u d g e, [ s e a l ]

A  I a s k e d hi m p a rti c ul a rl y w h et h e r it w a s a wi nt e r h o u s e 

a n d h e t ol d m e y e s, it w a s w ell h e at e d, a n d I a s k e d hi m a b o ut 

t h e r a n g e, b e c a u s e I h a d a b a d r a n g e w h er e I w a s, a n d h e s ai d 

., it w a s a g o o d b a k e r, a fi r st- cl a s s r a n g e, a n d e v e r yt hi n g will b e 

p ut i n fi r st- cl a s s or d er, a n d t h e di s h e s a n d e v e r yt hi n g b y t h e 

fi r st of A p ril, a n d t h e fi r st of A p ril f ell o n S u n d a y a n d I di d n’t 

w a nt t h e l e a s e d at e d o n t h e fi r st, o n S u n d a y.

2 0



M r. C ol e: N o w y o u r H o n o r will di s c o v e r t h at e v e n if h e w a s 

a g e nt, t h e b e st t h at c a n b e s ai d i s t h at h e w a s t h e a g e nt f or 

r e nti n g. H e r e h e h a s m a d e a c o nt r a ct f or t hi s d ef e n d a nt 

wit h o ut a n yt hi n g t o s h o w t h at h e h a d a n y s u c h a ut h o rit y. H e 

mi g ht j u st a s w ell h a v e s ol d t h e p r o p e rt y f or h er a n d b o u n d 

h er t o s ell f or l e s s t h a n it w a s w ort h a n d s o o n.

Mr. B o u r g e oi s: I d o n’t s e e h o w it c a n b e e x cl u d e d. It m a y 

b e t h at if w e d o n ot s h o w t h at h e h a d a ut h o rit y it m a y b e a 

pr o p er s u bj e ct f or t h e C o u rt t o c h a r g e t h e j u r y.

Mr. C ol e: Y o u h a v e n o ri g ht t o p ar a d e t h e t e sti m o n y b ef or e 1 0 

t h e j u r y u nl e s s y o u h a v e a ut h o rit y. I a s k t h at t h e t e sti m o n y 
b e stri c k e n o ut.

T h e C o urt: I r ef u s e t h e m oti o n.

( W h er e u p o n t h e d ef e n d a nt, b y h er c o u n s el, p r a y s a bill of 

e x c e pti o n s, w hi c h i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A. B. E n d i c o t t , J u d g e, [ s e a l ]

Q N o w, Mr s. Dri s c h m a n, a b o ut t h e r e nti n g of t h e h o u s e f or 

t h e s e a s o n a n d f or t h e wi nt er; w h at w a s y o u r fir st i nt e nti o n ?

( O bj e ct e d t o. O bj e cti o n s u st ai n e d.)

Q W a s t h e c o n v e r s ati o n h a d b et w e e n y o u a n d Mr. D o w n s 2 0 

r e g ar di n g t h e h o u s e b ei n g a wi nt er h o u s e h a d b ef or e y o u 
a gr e e d t o t a k e t h e h o us e ?

A Y e s, sir.

Q It w as ?

A I w o ul d n ot h a v e t a k e n it if I di d n’t h a v e it, b e c a u s e I 
w a nt e d a wi nt e r h o us e »

( O bj e ct e d t o.)
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The C.Qurt: The last part of sentence will be stricken out.

Q Now whety were you to have possession of fhe house?
A  The second day of April, because the first fell on 

Sunday.
Q Did you get possession on the ist of April?
A  No, sir; I didn’t get it until the 3rd of May.
Q You say you didn’t get it until the 3rd?
4. Because the men were there putting in a fire escape, and 

the furniture man was there to repair the furniture, and the 
10  painters were there painting the porch on Easter Sunday, 

everything was covered with paint, and the chairs were all 
getting painted, all the rockers for the porches, and furniture 
being fixed up all through the house, and Mrs. McMenamin 
left the key with me to let the painters and men go through 
the house to fix the house, and told me she couldn’t do any 
better.

Q What arrangements, if any, had you made for entertain-
ing guests after the first of April?

A  Why, I had made my arrangements before that, because 
2QI expected the house for Easter.

Q And when did Easter happen that year, during April?
A  I couldn’t say; it must have been in April.
Q It was after the first?
A  Yes, sir; it was after the first.
Q What arrangements did you make for the entertaining of 

your guests at Easter, if any?

(Objected to as irrelevant.)

Mr. Bourgeois: We have alleged in the declaration because 
of the inability to get the house at the time agreed upon that 

00 she sustained a loss because she could not entertain guests at 
Easter.
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Mr. Cole: I think there is no such allegation in the decla-
ration and that it is not a measure of damages.

Mr. Bourgeois: The measure of damages is the loss of 
profit.

The Court: Well, ascertain whether this is in the declara-
tion or not.

Mr. Cole: There seems to be an allegation of loss by reason 
of that, and since that appears we make the objection that the 
allegation is not specific enough to allow this proof to be in-
troduced. 10

The Court: I will allow the question. I do not know just 
whether the proof may be competent to sustain this claim, but 
I will rule on it when it comes.

(Whereupon the defendant, by her counsel, prays a bill of 
exceptions, which is hereby allowed and sealed accordingly.)

A. B. ENDICOTT, Judge. [s e a l ]

(Question repeated.)
A. Why, I made the arrangements because I thought that 

I would get the house. I made the arrangements for about 
thirty or forty people, and I didn’t have the house, and when go 
they came I had to send them elsewhere.

Q How many did you have to send elsewhere when they 
came?

A Mr. Robinson had a party of about twenty.
Q Who is Mr. Robinson?
A A  lawyer from Baltimore, a friend of ours, a friend of 

the family.
Q Were you able to entertain thefn ?
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A  No, sir; because I had just a small five-room house.
Q Was your inability to entertain them because of the in-

ability to get this house?
A  Yes, sir.
Q For how long a period were they to remain?
A  A  week to ten days.
Q None of them for a shorter time than a week?
A  No, sir.
Q What was their rate?

10 A  From $ 10  to $ 12  a week.

By the Court:

Q You stated you had made a contract with these people. 
You mean you would have charged that; or did you agree 
with them to pay that much?

A Yes, sir; I wrote to them that I would take them for 
that price.

Mr. Cole: Of course I want to enter objection. I do not 
see how we are going to meet that, letters and contracts with 
third parties. There is no evidence here; we cannot meet it, 

20 no means of meeting, it by the allegation of this declaration.

By Mr. Bourgeois:

Q How many of them did you say there were?
A  About thirty in all.
Q How many of them did you refuse that you couldn’t 

take?
A  I didn’t take any. I wanted them for the large house. 

I juist lived in the small house opposite.
Q And how many did you in fact turn away?
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A  I turned all of them away, all but Mr. Grubb and Mrs. 
Grubb.

Q Do you know that there were just thirty?
A  Well, there was about twenty in Mr. Robinson’s party.
Q Precisely how many were there?
A  I will have to count. Wellt there was about thirty in 

all.
Q Then you lost the business of twenty-eight; is that 

right?
A  Yes, sir; at Easter. 10
Q And they were for at least one week each, a week to

ten days, all of them?
A  Yes, sir.
Q Now, Mrs. Drischman, what proportion would be the 

cost of entertaining guests, say thirty guests, what proportion 
of $2 a day would it cost to entertain them?

A  I figure on about $3 apiece.
Q That is for the cost?
A  Yes, sir.
Q Then that would make your loss $260  on those guests? 20

A  Yes, sir.
Q You have been in the boarding business how long?
A  In Baltimore for about five years, and down here four 

years.
Q And have a knowledge of what proportion it requires to 

run the table?
A  Yes, sir; I thoroughly understand my business.
Q Now after the 7th of April and after Mrs. McManemin 

had promised to put in a steam table and dishes and so on, 
what happened? Was the steam table put in? 30

A  No, sir; there was nothing done.
Q Was the sun parlor ever built?
A  No, sir.
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Q Were the dishes furnished?
A  No, sir; only a few.
Q Did you furnish her a list of the dishes that you required?
A  Yes, sir.
Q How many dishes did you find in ;the house when you 

went there?
A  You have the list there.
Q No; the ones you found?
A  I found a lot of broken goblets, odds and ends, about a 

10  dozen cups and saucers and one sugar bowl, two broken tea 
pots, an old coffee pot, everything was rusty and there was just 
dishes enough to seat about twenty people.

Q How many rooms does the hotel have?
A  Twenty-three.
Q How many people could you accommodate?
A  I accommodated about sixty; Mrs. McManemin says 

seventy-five.
Q Mrs. Drischman, when those dishes were not furnished 

you what did you do?
20 A  I kept writing to her and she wouldn’t answer me and at 

last she wrote me a letter and told me I should not bother her 
any more.

(Objected to. Answer overruled.)

Q What did you do when you didn’t get them?
A  I put up with it the best I could and I had to send people 

off in the month of June because they wouldn’t stay and wait 
for the dishes; and I had only one frying pan and I had to fry 
the meat and fish and everything in the one pan.

Mr. Cole: I object on the ground that they cannot raise 
QQ damages against this defendant because there were not things



in that house to furnish it. The duty was cast upon therplain- 
tifif to furnish the goods if they were not there and charge it 
against this defendant.;

Mr. Bourgeois: If the Court please, where there is a special 
contract made to furnish those goods it was her duty to furnish 
them and if she does not furnish them, then she is, liable, for 
whatever damage may ensue.

The Court: Isn’t it the duty of this plaintiff to make those 
damages as small as possible?

Mr. Bourgeois: That is right; but there is no duty on the 10 
part of Mrs. Drischman in this case to go out and buy the 
things that Mrs. McManemin had promised to buy, because 
the law does not raise that presumption, that Mrs. Drischman 
had any money to do it with. Mrs. Drischman had paid Mrs. 
McManemin the $400 to do this very thing. She made a con-
tract to do it and she is bound by her contract. So that I say 
that we have the right to show the damage we have sustained 
because she did not do this thing.

The Court: I do dor not-think there can be any recovery 
where she neglected to provide herself with'the facilities needed 20 

to carry on the business. It was her duty to make the loss as 
little as possible. She should have furnished these dishes and 
gone on and done business. She neglected to do, it and Is do 
not think she has any right to recover.,

Mr. Bourgeois: Is that question’ overruled?

(Question- repeated.) '

A  I done, the best I  could untihMr. Downs saw me and told 
me to go at once and buy them.
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Q  A n d w h at di d y o u d o ?

A  I w e nt o ut a n d b o u g ht t h e m a n d p ai d f or t h e m.

Q D o y o u r e m e m b er w h at g o o d s y o u b o u g ht ?

A  Y e s, sir.
Q I s h o w y o u w h at p ur p ort s t o b e a bill of g o o d s s ol d t o t h e 

H ot el S o r r e nt o, 2 4  S o ut h Vi r gi ni a a v e n u e, o n J ul y 2 1 , b y T h e 

H ot el & B a r S u p pl y C o m p a n y, a n d a « k y o u if t h at i s t h e li st 

of t h e arti cl e s y o u p ur c h a s e d ? ( P a p e r s h o w n wit n e s s.)

A  Y e s, sir.

1 0   Mr. C ol e: W e o bj e ct t o a n y p r o of of a n y g o o d s t h at w er e 

b o u g ht b y t hi s pl ai ntiff f or u s e i n t h at h o u s e o n t h e gr o u n d 

t h at t h e r e i s n ot hi n g i n t h e d e cl ar ati o n all e g e d t h at t h e r e w er e 

a n y s u c h g o o d s p u r c h a s e d, a n d w e ar e n ot pr e p ar e d t o m e et 

t h at p h a s e of t h e c a s e.

Mr. B o ur g e oi s: W e ar e e ntitl e d t o i nt r o d u c e t h at i n e vi d e n c e 

u n d e r t h e fi r st c o u nt of t h e d e cl ar ati o n, w hi c h s a y s t h at s h e 

h a d a g r e e d t o f ur ni s h t h e s e t hi n g s a n d s h e di d n ot d oit. N o w 

a s t o w h et h e r o r n ot w e ar e e ntitl e d t o s h o w w h at t h o s e 

arti cl e s ar e t h e r e m a y p o s si bl y b e s o m e q u e sti o n, b ut w e h a v e 

2 0  a ri g ht t o s h o w h o w m u c h m o n e y w e e x p e n d e d b e c a u s e s h e 

di d n ot d o t hi s t hi n g.

( Q u e sti o n all o w e d.)

( W h er e u p o n t h e d ef e n d a nt, b y h e r c o u n s el, p r a y s a bill of 

e x c e pti o n s, w hi c h i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A. B. E n d i c o t t , J u d g e. [ s e a l ]

Q W h at w a s t h e a m o u nt of t h e di s h e s t h at y o u p ur c h a s e d ?

A  $ 3 1 .0 9 . I g ot a s littl e a s I p o s si bl y c o ul d.

Q T h at i s, a s littl e a s y o u c o ul d p o s si bl y d o wit h ?

A  Y e s , sir.



Q  W h e n y o u l eft t h e h ot el, w h at b e c a m e of t h o s e arti cl es ?

A I l eft t h e m t h er e.

Q I n t h e h o us e ?

A Y e s, sir.

Q I s h o w y o u a n ot h e r bill, fr o m B ell & G or m a n t o G. 

Dri s c h m a n, a n d a s k y o u, w h at w a s t h at bill f or ?

A T h at w a s f or t h e c h ai r s a n d t h e b e d s pri n g.

Q C h ai r s a n d b e d s p ri n g s h e h a d a g r e e d t o g et ?

A Y e s, sir.

Q W h at w a s t h e a m o u nt p ai d f or t h e m ? 1 0

A $ 3 1 .5 0 .
Q O n J ul y 1 9 t h ?

A Y e s, sir.

Q W h at di d y o u d o wit h t h e m w h e n y o u l eft ?

A I s ol d t h o s e f or $ 8  b e c a u s e I n e e d e d t h e m o n e y.

Q W e r e y o u a bl e t o g et m or e t h a n $ 8  f or t h e m ?

( O bj e ct e d t o f or t h e r e a s o n s st at e d a b o v e.)

A N o, sir.

Q N o w, Mr s. Dri s c h m a n, y o u w ait e d fr o m t h e 7 t h d a y of 

A pril u ntil t h e 1 9 t h d a y of J ul y f or Mr s, M c M e n a mi n t o g et g Q 

t h es e g o o d s f or y o u, di d y o u ?

A Y e s, sir.

Q W a s t h e r e a n y l o s s of b u si n e s s d u ri n g t h at ti m e t h at 

y o u s ust ai n e d ?

A Y e s; t h e p e o pl e w o ul d n ot w ait —

( O bj e ct e d t o.)

T h e C o urt: Y e s, I t hi n k t h at i s p r a cti c all y t h e s a m e q u e s-

ti o n I r ul e d o n a f e w m o m e nt s a g o.

( E x c e pti o n n ot e d  f or pl ai ntiff.)



Q N o w, Mr s., D ri s c h m a n, h o w l o n g di d y o u st a y i n t h e 

h o u s e ?

A  I st a y e d t h e r e a s l o n g as I p o s si bl y c o ul d, b e c a u s e it 

w a s t o o c ol d a n d all m y b o a r d e r s l eft.

Q H o w l o n g w a s it ?

A A b o ut i n N o v e m b e r; a n d Mr. E v e r h a r dt w a s t h e o nl y 

o n e t h at st a y e d..

Q Y o u s a y t h e r e ar e t w e nt y-t h r e e r o o ms i n t h e h o u s e ?

A  Y e s, sir.

1 0  Q H o w m a n y of t h e m w e r e h e at e d ?

A  A b o ut fi v e.

Q B y w h at ?

A B y t h e h e at e r d o w n i n t h e c ell ar.

Q N o w w h at ar r a n g e m e nt s . w e r e m a d e, if a n y, f or h e ati n g 

t h e b at h r o o m ?

A  N o n e at all. W e c o ul d n’ t us e t h e t oil et s. T h e r e w as 

n o w a y of h e ati n g t h e m.

Q Di d y o u k n o w t h at at t h e ti m e y o u w e nt t h r o u g h t h e 

h o u s e ?
2 0   A  N o, sir; b e c a u s e I t o o k Mr. D o w n s’ w o r d f or it. I 

t h o u g ht t h e h o u s e w a s t h o r o u g hl y h e at e d, a n d Mr s. M c M a- 

n e mi n t ol d m e h er s elf.

Q T ol d y o u w h at ?

A  T h at t h e h o u s e w a s t h o r o u g hl y h e at e d a n d a g o o d 

wi nt e r h o u s e, w ell h e at e d.

Q W h e n di d y o u l e a v e t h e h o u s e ? .

A  L eft it f o r g o o d ?'

Q Y e s.

A  A b o ut t h e mi d dl e of N o v e m b e r.

g o  Q N o v e m b e r of 1 9 0 0 ?

A  Y e s, sir.

Q A n d y o u r y e a r di d n’t e x pi r e u ntil A p ril, 1 9 0 0 ?

A  A p ril  2 n d.
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Q When you went through the house first, were the 
windows open?

A Everything was barred up and down stairs, everything 
was nailed up with.boards, and I couldn’t see anything only 
with a candle, and she promised me everything after she came 
down if I took possession.

Q Promised you what? Did she state that it was a well- 
heated and a good winter house?

A Yes, sir.

Cross Examination. 10

By Mr. Cole:

Q Mrs, Drischman, whom did you first see respecting the 
renting of this property?

A Mr. Downs.
Q Where did you see him?
A On Atlantic Avenue.
Q Did you go to see him about this particular property?
A Yes, sir.
Q How had you your attention first called to it?
A I seen the sign up and I made up my mind about a 20 

month to go see him about it.
Q What was the conversation you had with Mr. Downs 

when you first saw him?
A  I asked him particularly— the first question of all—  

whether it was a well-heated house, and a good range in the 
kitchen, because I had a bad range where I was at .and I 
wanted to get a good cooking stove.

Q Well, what else?
A Well, I asked him whether it was a winter house, and 

asked him the price of it, and he told me $ 120 0  from the first 30 
of April to the first of October, or $ 150 0  by the year; and
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then he told me the terms, $50° when I took possession and 
$500  the first of July, and the other $500 the August.

Q Was that all at that time?
A  And then I asked him who the house belonged to, be-

cause I wanted to see the lady myself. Mr. Robinson was 
eoi ne with me and he told me it belonged to Mrs. McMane- 
min, a widow lady in Philadelphia; and I didn’t know any-
thing at all about Mrs. McManemin.

Q Was that all?
10 A  Yes, sir.

Q When was that?
A  That was in March.
.Q What time of March?
A  About the middle part of March.
Q When did you first go into this house?
A  In March, when I looked at it. I went through it with 

Mr. Shedaker and Downs.
Q Was that on the same day of the conversation you have 

just related?
20 A  Yes, sir; because I went to the office first.

Q How long was it after you had the conversation with 
Mr. Downs that you went through the property?

A  Why, about a half an hour afterwards.
Q Did you go through the whole of the house?
A  Yes, sir.
Q From the cellar to the garret?
A  Yes, sir.
Q Why did you go through the house?
A  Because I wanted to see if everything was all right.

30 Q How long was it after that that you again saw Mr. Downs?
A  I saw him the next day.
Q Did you then have a conversation with him?
A  Yes, sir.
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Q What was that?
A The same conversation. I asked him about the heater 

and I asked him whether the dishes would be in the house and 
the cooking untensils and everything would be in order, and 
he said everything would be put in first-class order, and the 
dishes would be there about the first day of April.

Q When did you see Mr. Downs next?
A  In his office.
Q When?
A  It was the next day after I went through the house. 10 
Q When again after that?
A Oh, I seen him two or three times, went backwards and 

forwards in the office and told him that things ain’t there yet.
Q Who did you finally make your arrangements with for 

the renting of the property?
A  With Mr. Downs.
Q And what was that arrangement? When was that, please?
A  When I paid him $500.
Q When was that?
A  In March. 20
Q What time in March?
A It was just before April.
Q How long was it after you went through the house?
A I think I paid him on the 20th of March; I ain’t real sure,
Q Did you take a receipt for that money?
A  Yes, sir.
Q Where is the receipt?
A  Mr. Bourgeois has it.

(Receipt produced by Mr. Bourgeois.)

Q That is the receipt to which you refer? 30
A  Yes, sir; I think it was the 20th of March. That is #4 5 0 .
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I paid him $50  the very day I went through, the h^use, to close 
the, ¡bargain.

,Q. Did.yjou.take .a. receipt, for; that?
»A- I .these ji?5 that, day. •,.,#$ gave,me a 

reqeipt.
Q He did ĝ ve ,you a.receipt?
A  Yes, sir.
Q And you don't know where it is?
A  No, sir; I thought I gave it to Mr. Bourgeois.

10 Q Tbat<wa%ithe(̂ yiK ou »we;nt th-rough the.house?
A  Yes, sir; that was the day I went through,-the. house.

_Q;Now on. the ,2.Qth of t March you paid $4 5 0 , which made 
up.the $ 500* the fir̂ t payment?

.A  Yfs, jir.
Q And took this receipt?
A  Yes, sir.

Mr. Cole: We offer that. (Reads .as .follows:)

Atlantic City, N. J. Mar. .20, .1900 .
Received of Mary M. Drischman check on Balto. for. four 

20 hundred and fifty ($450) dollars on • account .first, payment, of 
rent for,hpj^s.e^o<<34  South Yirgipia; avenue.

•Eifty-ndoilafs cash having .been paid before, making: five 
hundred dollars paid.on. account,.¿he- hrst xequired payment to 
apply to lease of house for one year.

DOWN & SHEDAKER.

Q When was it you agreed to take the property for one year?
A  When I paid the money.
Q What money?
A  The $4 5 0 , because.he -told ipe it .was a . winter house and 

301 wanted. adiQuse by the ¡year.
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Q  W h e n  was-  it aft er  y o u  p ai d  t h e ' ^ G  'f hi h y d U ^ a w M r S.  
M c M a n e f ni n P *

A A s s o o n a s s h e ^c afil e, fi g ht' aft ef.'
Q W h eit w a s it ? -

A  I c o ul d n’t  t elf y o u ^ M P ^ C oi ei ^ 5
Q W h e r e di d y o u s e e h er ?

A  I sf e e nii er Ov erf, &t  >h et  hdli § ^
Q Y o u m e a n t hi s pr o p e rt y ?

A N o, sir; I m e a n ri g ht n e xt d o 0 f y'2 2 *‘

Q N o w y o u s a y y o u h a d a S orti e ^ c O h v di l̂i Oft' %if h: h ef a t 1 0 
t h at ti me ?

A Y e s / siri;

Q W h at c o n v e r s ati o n di d y o u h a v e wit h Mr ^ * Ml ^ft n et hifi ?
A A b o ut t h e di s h e s.

Q A b o ut a n yt hi n g *t h kt h a St el att o H "t o t hi s' pt o p ^ft y.'

A I a s k e d h e r w h et h e r it i s h e f' p r o p eft yt a n d‘' s h e s altt of 

c o ur s e it i s, a n d I a s k e d h e r — Mr. R o bi n s o n t ol d m e t o a s k 

h er' p a rti c ul a rl y w h ei h ef it w a s h e r p r o p e rt y, a n d s h e s Si d “  O f 

c o ur s e it i s. ” T h e n I s ai d “ M u st I p a y t h e ot h e r r e nt t o' Mr. 

D o w n s ” a n d s h e s ai d, > “ N o; y o u c a n p a y »it t o me; I h a v e 2 0 
t a k e n it o ut of t h e h a n d s of Mr / D o w n s /’

Q W h e n w a s t h at ?

T h at w a s w h e n I s a w h e r a n d w h e n I p ai d h e r t h e $ 4 .0 0 .
Q W a s t h at all ? r

A  Ncr, si r ? I ,t < bl d ~y o u ' a b o ut t h e' di sf e & s  ̂ - S hi k s a M p * I f y o u 

gi v e m e s o m e m o n e y — l a m- s h o rt of f u n d s. ” If I gi v e h e r 

$ 5 0 0  s h e w o ul d gi v e m e e v e r yt hi n g ri g ht a w a y, a n d t h e n I 

t ol d h er I c o ul d n’t gi v e h e ? t h e $ 5 0 0 ; I h k d t o m a k o a m o rt g a g e 

t o ' g et. t h e $4 0 0  ̂i n B alti m or e, f' a n d- M r. ^ R ^i n S o rt O h uf ri e diit 
t hr o u g h U n d s e nt it d oi vti /i 8 0

Q W a s -t h r all -t h e’ c o n v e Y s ati o n at't h at tit n o ?’ -
A  T h e n s h e pr o mi s e d m e t h e st e a m t a bl e a n d t h e di s h e s f or 

t h e di ni n g r o o m a n d t h y,l gl h ^ M i t',aif d 'til e c 6 oI d h g' vtit eft si U
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a n d t h e s u n p arl or, w hi c h I di d n’t a s k h e r a b o ut, a n d s h e w o ul d 

c ar p et all t h e r o o ms u p st air s f or m e if I w o ul d b e s ati sfi e d t o 

u s e t h o s e ol d m atti n g s, a n d p ut w a r dr o b e s i n all t h e r o o ms 

w hi c h t h e y w e r e n ot i n, a n d p a p e r all t h e r o o ms i n t h e f all, 

a n d gi v e m e a l e a s e f or o n e t o fi v e y e a r s i n t h e f all if I pr o v e d 

s ati sf a ct or y.
Q It w a s aft er y o u h a d m a d e t h e l e a s e a n d p ai d t h e $ 4 5 0 t o 

Mr. D o w n s ?

A  I di d n’t h a v e t h e l e a s e.

1 0   Q Y o u h a d m a d e t h e c o ntr a ct ?

A  Y e s, sir.
Q A n d at t h at ti m e s h e t ol d y o u t h at Mr. D o w n s n o l o n g er 

r e pr e s e nt e d h er ?

A  Y e s, sir.
Q W h e n w a s t h e writt e n l e a s e si g n e d b y y o u. a n d w hi c h I 

s h o w y o u, d eli v e r e d t o y o u ?

( O bj e ct e d t o b e c a u s e it h a s n ot hi n g t o d o wit h t h e c a s e; it 

i s i rr el e v a nt a n d i m m at eri al.)

T h e C o urt: I t hi n k t h e o bj e cti o n i s w ell t a k e n. T h e l e as e 

2 0  w a s n ot p r o d u c e d b y Mr. B o u r g e oi s at all i n hi s di r e ct e x-

a mi n ati o n.

( W h e r e u p o n t h e d ef e n d a nt, b y h e r c o u n s el, p r a y s a bill of 

e x c e pti o n s, w hi c h i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A l l e n  B. E n d i c o t t , J u d g e, [ s e a l ]

Q I s h o w y o u w h at p ur p ort s t o b e a l e a s e' d at e d t h e 2 0t h 

d a y of M a r c h, 1 9 0 0, b et w e e n J o h n C. M c M a n e mi n a n d M ar y

M. Dri s c h m a n, wit n e s s e d b y H. P. S h e d a k e r, a n d I a s k y o u 

f r o m w h o s e h a n d s y o u r e c ei v e d t h e d u pli c at e of t h at l e as e ?

( O bj e ct e d t o. O bj e cti o n s u st ai n e d.)



(W h er e u p o n t h e d ef e n d a nt, b y h e r c o u n s el, p r a y s a bill of 

e x c e pti o n s, w hi c h i s h e r e b y all o w e d a n d s e al e d a c c o r d-

i n gl y.)

A l l e n  B. E n d i c o t t , J u d g e, [ s e a l ]

T h e C o urt: I w o ul d li k e t o h e ar c o u n s el, w h y I s h o ul d l et 

t h e t e sti m o n y b e p r o d u c e d s h o wi n g t h e a g r e e m e nt b et w e e n 

t h o s e c o nt ai n e d t h e l e a s e; I w o ul d li k e t o h e ar c o u n s el, s h o w-

i n g w h at t h e l e g al a g r e e m e nt w a s.

Mr. C ol e: T h at i s w h at I h a v e b e e n o bj e cti n g t o all al o n g. 

H er e i s a sit u ati o n w h e r e t e sti m o n y c o m e s i n t h at i s e nti r e l y 1 0  

at v ari a n c e.

T h e C o urt: I a m n ot s ur e b ut it m a y b e c o m p et e nt t o s h o w 

w h at t h e a g r e e m e nt w a s.

Mr. B o ur g e oi s: T h e o bj e cti o n t o it i s t hi s: fir st, t h at it is 

i m m at eri al b e c a u s e a n a g r e e m e nt i n writi n g b et w e e n J o h n C. 

M c M a n e mi n a n d M a r y M. Dri s c h m a n c a n n ot b e e vi d e n c e t o 

pr e cl u d e or al t e sti m o n y of a n ot h e r a g r e e m e nt b et w e e n S a r a h

E. M c M a n e mi n a n d M a r y M. Dri s c h m a n; t h at i s t h e p oi nt 

first. T h e s e c o n d p oi nt i s, t h at t h e d ef e n d a nt c a n n ot m a k e 

o ut hi s d ef e n c e o n c r o s s- e x a mi n ati o n of t h e pl ai ntiff’ s wit - 2 0 

n ess es. T h e pr o p e r pl a c e f or it t o c o m e u p i s w h e n h e p ut s 

hi s d ef e n c e i n, b ut h e c a n n ot d o it b y c r o s s- e x a mi ni n g m y 

wit n e s s e s. It i s w ell e st a bli s h e d t h at a d ef e n d a nt c a n n ot 

e st a bli s h hi s d ef e n c e b y g oi n g o ut si d e of t h e di r e ct e x a mi n a-

ti o n o n c r o s s- e x a mi n ati o n of t h e pl ai ntiff’s wit n e s s e s.

Mr. C ol e: W h y, if y o u r H o n o r pl e a s e, I h a v e al w a y s a 

ri g ht t o s h o w t h at t h er e w a s a writt e n a g r e e m e nt b et w e e n t h e 

p arti es, a n d m a k e a m oti o n t o s h o w t his »
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T h e; C o u nts Y o u w e r e all o w e d t o d o- t h at -i n a n e a rl y st a g e.

Mr. C ol e: P r e ci s el y, a n d y o u r H o n o r o v e r r ul e d it.

T h e C o urt: Y o u d o: n ot s h o w a l e a s e b et w e e n t h e p arti es t o 

t hi s s uit, a n d I t hi n k e vi d e n c e mi g ht b e gi v e n of a c o ntr a ct 

b et w e e n t h e < pl ai ntififi a n d t h e d ef e n d a nt i n t hi s s uit, b ut n o w I 

f e el s o m e w h at  u n c ert ai n s a s -t o w h et h e r t h at i s t r u e of t hi s 

a gr e e m e nt s Alt h o u g h it i s n ot n e c e s s a r y t o S u e o n it, it mi g ht 

b e t h e b e st e vi d e n c e of w h at t h e r e al a g r e e m e nt i s.

1 0   Mr. B o ur g e oi s: T h e r e w o ul d b e n o pr e s u m pti o n t h at t h e 

w h ol e a gr e e m e nt, w a s c o nt ai n e d i n t h at. If t h e q u e sti o n c a m e 

u p o n a p r o c e e di n g t o di s p o s s e s s Mr s. Dri s c h m a m T o n n o n-

p a y m e nt of r e nt, I a nti ci p at e t h at t h e writt e n a gr e e m e nt, e v e n 

t h o u g h m a d e b y:J o h n, C. M c M a n e mi n y, mi g ht b e gi v e n i n e vi-

d e n c e t o s h o w w h e n t h e r e nt c a m e d u e or t o s h o w -t he a m o u nt 

of t h e r e nt; it mi g ht b e s o m e e vi d e n c e of w h at it c o nt ai n e d i n 

it, b ut w o ul d n ot b e c o n cl u si v e e vi d e n c e of all t h e a gr e e m e nt. 

It w o ul d - b e s h o w n* T or, t h e p ur p o s e of r ef r e s hi n g t h e wit n e s s e s’ 

m e m o r y. I d o. n ot t hi n k it c a n g o f urt h e r t h a n t h at, b e c a u s e 

t h e « a gr e e m e nt i s diff er e nt f r o m t h e p a rti e s at s uit;
o n j.  . , ■

Mr. C ol e: I d o n’t w a nt t o t a k e t h e ti m e, b ut t h e c a s e i s s o 

cl e ar. S u p p o s e w e w a nt e d t o g et t hi s l a d y o ut of t h e h o us e 

f or n o n- p a y m e nt of r e nt, a n d s u p p o s e Mr s. M c M a n e mi n 

b r o u g ht s uit t o r e c o v e r p o s s e s si o n. W h y, Mr s. Dri s c h m a n 

w o ul d c o m e i n a n d s a y, “ I h ol d p o s s e s si o n of t hi s p r o p e rt y b y 

writt e n l e a s e; Mr. M c M a n e mi n i s t h e o n e wit h' w h o m I m a d e 

t h e c o nt r a ct. I d o n’t k n o w Mr s; M c M a n e mi n i n t h e m att er. ” 

A n d if Mr. M c M a n e mi n b r o u g ht s uit u n d er t hi s l e a s e s h e 

c o ul d n ot d e n y t hi s r el ati o n. T h at i s t h e c a s e.

3 Q'i o M r  ( B o ur g e oi sr v I n ¡ a n s w e r't o *t h at, /if t h at « sit u ati o n ‘ s h o ul d 

ari s e, Mr s. M c M a n e mi n . w o ul d fil e h e r affi d a vit, s h o wi n g‘t h e



l e as e, j u st- a s Mr. D o w n s w o ul d s s a y t h at t h e c o nt r a ct w a s ari d 

j u st as Mr s. Dri s c h m a n s a y s t h at it w a s, s etti n g o ut t h e p a y-

me nt of t h e r e nt, s h o wi n g t h e r e Was n o writt e n l e a s e b et w e e n 

h er a n d Mr s. Dri s c h m a n at all;, a n d. if Mr s. Dri s c h m a n c a m e 

i n a n d att e m pt e d t o pl e a d t h at l e a s e b et w e e n Mr s. M c M a n e- 

mi n a n d h er s elf, Mr s. M c M a n e mi n w o ul d si m pl y s h o w t h e 

C o urt t h e c a s e t h at I s h o w e d y o u r i H o n o r, of D a yt o n vs. 

W ar n a n d S h el d o n v s. D u nl o p, a n d t h e C o urt w o ul d h a v e b ut 

o n e t hi n g t o d o a n d s a y t h at t h at i s n ot Mr s. M c M a n e mi n’ s 

l e as e. A n d if it i s n ot i n t h e c a s e, a h d if Mr s. M c M a n e mi n 1 0 

pr o v e d a v er b al l e a s e, s h e w o ul d g et p o s s e s sj o n of t h e pr e m-
is es.

’ T h e C o urt: I d o n ot t hi n k 1 t h at t hi s i s c o m p et e nt at t hi s 
st a g e.

( W h er e u p o n t h e d ef e n d a nt, b y h er c o u n s el, p r a y s a bill of 

e x c e pti o ns, w hi c h i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A l l e n  B. E n d i c o t t , J u d g e, [ s e a l ]

Q N o w, Mrs., Dri s c h m a n, w h e n i n f a ct di d y o u t a k e p o s-
s essi o n of t hi s pr o p e rt y ?

A O n t h e 3r d d a y of M a y.

Q W h e n di d y o u cl o s e t h e h o us e ?

A T h e l a st of N o v e m b e r.

Q T h e l a st of N o v e m b e r ?

A A b o ut t h e 2 5t h.

Q H o w m a n y sl e e pi n g r o o ms ar e t h e r e i n t h e h o u s e ?
A T w e nt y-t h r e e.

Q H o w m a n y g u e st s h a d y o u i n t h at h o u s e o n t h e fi r st d a y 

of N o v e m b er ? A n d b y t h e w a y, h a v e y o u a writt e n r e c or d 

of h o w m a n y g u e st s y o u h a d o n t h at d a y ?
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A No, sir. I had Mr. Everhardt— he is here— and my 
father.

Q Can he tell how many guests you had on that day.
A  Only had the one, and my father, Mr. Everh. rdt.
Q On the first of November?
A Oh, on the first of November? I misunderstood you. 

Qn the first of November I had Mr. Hollenberger, from Phil-
adelphia; and he left on account of the cold.

Q I asked you how many guests.
10 A  About five.

Q Can you name them?
A Mr. Hollenberger and Mr. Everhardt and my father, and 

then one lady— I forget her name; she only stayed a couple 
of days.

Q How many guests had you when you closed the house? 
A  I had two.
Q How many guests had you the middle of October?
A  Oh, I can’t remember.
Q How many guests had you on the first of October? I 

20 don’t want you to guess. I want you to tell if you know. 
You say that you had thirty or forty guests coming theie at 
Easter time?

A Yes, sir.
Q Did you see them all?
A  No, sir; I didn’t see them. They wrote to me.
Q Then they were not in Atlantic City?
A  Some of them was.
Q How many of them were in Atlantic City?
A  I think there was about twenty.

30 Q Don’t you know?
A  Yes, about twenty.
Q Did you see them?

40



A  Yes; they came to my house across the street, the small 
house.

Q You say you were going to charge them $2 a day?
A From | io  to ^12 a week.
Q Now, how long were they going to stay?
A Why, a week to ten days.
Q How do you know that?
A Because they wrote riie.
Q Have you the letters?
A I destroyed them. I didn’t think it necessary to keep 10 

them, because I was moving them at the time, because I had 
no idea of bringing the suit against Mrs. McManemin, be-
cause I thought she was a square woman.

Q In making this estimate of loss of $260 you estimate 
that these people were going to come with you and pay you 
this rate, and st&y all the time they agreed to stay?

A Yes, sir.
Q Now, how many more than the twenty did you actually 

see there in Atlantic City, actually came to have board?
A  Why, Mrs. Johnson, she came. 20
Q  H ow many more than the twenty, I asked.
A  Oh, they came and went. I didn’t always go to the 

door. I just told the girl to tell them that I couldn’t take 
them and that I wasn’t in.

Q Mrs. Drischman, you mentioned the name of Robinson 
in your testimony?

A  Yes, sir.
Q Robinson?
A  Yes, sir.
Q Was he your agent? .
A No, sir.
Q What had he to do with the renting of this property?

41
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A  He had nothing to do with it. He attends to my 
father’s property and he simply advised me to see if it really 
was Mr. McManemin’s property.

Q Did you authorize him to write to Mr. and Mrs. McMa- 
nemin?

A  I told him to write her a letter to give me the dishes.
Q You did authorize him to write about the property?
A  Yes, sir; just about the dishes.
¡Q Is that all?

10 A ' Yes, sir; and about the steam table, the chairs and the 
spring.

Q What else?
A  And if the property was hers.
Q What else?
A  I think that was all.
Q That was after you went in the property or before you 

got in?
A  No, sir; that was before I got in, because he was down 

Easter, and then he was on his way going with me to see 
20 Mrs. McManemin when he left after Easter, and he had to 

make the train for Indianapolis and he missed it.
Q Now, Mrs. Drischman, for how long a time did you 

finally rent this property?
A  One year.
Q And that was under the contract that was made with 

Mr. Downs, I understand, at his office?
A  Yes, sir, with the privilege of one to five years.
Q You had the privilege of having five years?
A  Yes, sir; providing Mrs. McManemin would accept me 

30 as a tenant, providing I proved satisfactory to her at the end 
of the year.

Q  Now, was that said?
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A Yes, sir; Mr. Downs and I had that understanding.
Q Did you communicate that fact to Mrs. McManemin?
A Yes, sir.
Q Where?
A At her house when I paid her the money.
Q You told her, did you, about the contract that Mr. 

Downs had made?
A  Yes, sir; and she was very much pleased with me and 

said I could have the house.
Q And told you you could have the house for five years? ^
A  Yes, sir.
Q And you took it for the five years?
A No, sir; I took it for one year with the privilege of the 

other five.
Q With the privilege of the other five?
A Yes, sir; it is in the lease that I could have it for five 

years.
Q In what lease?
A  The lease that I got after I went in the house.
Q What lease was that? v
A  That was the lease that Mr. Downs gave me.

(Objected to as irrelevant.)

Q Now I show you paper and ask you whether that is the 
lease that Mr. Downs gave you?

A Yes, sir; that is the lease I always had. I don’t know 
whether that is the lease that Mr. Bourgeois has.

Mr. Bourgeois: Oh, it doesn’t matter.

Q Do you admit that is the lease you got from Mr. Downs 
for that property?

A I got a lease like that.
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Q From Mr. Downs for this,property?
A  Yes, sir.

Mr. Cole: I want to offer it.

(Objected to and offer overruled.)

Mr. Cole: I want this marked for identification.

(Lease marked D 2 for identification.)

Mr. Cole: The witness says, if your Honor please, that she 
got this lease for the property from Mr. Downs, and speaks 
of what her rights were under it.

10 Re-direct examination.

By Mr. Bourgeois:

Q Mrs. Drischman, about how many days was it that you 
had your conversation with Mrs. McManemin before you paid 
her the $400, the receipt for which is in evidence?

Mr. Cole: She said it was on the same date.

A  I had about half a dozen conversations with her. She 
came backwards and forwards to my house and I went over 
to hers.

Q About how many days was it before the signing of that 
20 lease when you had the first conversation?

A  When she came down from Philadelphia to clean the
house.

Q About how many days was it, can you state?
A  That was the latter part of March.
Q After you had paid the $5°?
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A Yes, sir.
Q And then you paid the $400?
A Yes, sir.
Q  Now, Mrs. Drischman, I show you a receipt, dated July 

5th, signed by Everitt M. Downs, for Mrs. McManemin, for 
$100, and ask you, is that the receipt of the $100 that you 
afterwards paid?

A  Yes, sir; making paid $500.
Q  That was the money that was due on the first of July?
A On the fiist of July. 10

(Receipt offered in evidence and marked Exhibit P 2.)

Q I now show you another receipt dated August 7th, 
1900, for $500, which purports to be signed by John C. 
McManemin, agent for Sarah E. McManemin, and ask you, 
is that the receipt for the last $500 rent?

A Yes, sir; that is the last one.

(Receipt offered in evidence and marked Exhibit P 3.) 

Re-cross examination.

By Mr! Cole:

Q Now, Mrs. Drischman, you paid $100 in July to Mr. 20 
Downs, notwithstanding the fact that Mrs. McManemin had 
already told you in April that he was no longer her agent?

A Well?
Q I ask you whether you did or not?
A Yes, sir.

Re-direct examination.

By Mr. Bourgeois:
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Q H e r e ar e s o m e l ett er s t h at I j u st di s c o v er e d. W h e n t h e 

q u e sti o n c o n c e r ni n g c o o ki n g ut e n sil s a n d di s h e s, a n d s o o n, 

c a m e u p, di d y o u m a k e a li st of t h e c o o ki n g ut e n sil s t h at 

w e r e n e c e s s ar y ?

A Y e s, sir.

Q A n d s e n d t o Mr s. M c M a n e mi n ?

A  Y e s; I s e nt h e r t w o.

Q Di d y o u k e e p a c o p y of t h at li st ?

A  I t hi n k I di d- Y o u m u st h a v e it a m o n g y o u r p a p er s.

1 0   Mr. B o u r g e oi s: Mr  ̂ C ol e, h a v e y o u t h e ori gi n al ?

Mr. C ol e: I n e v e r s a w it.

( P a p e r s h m y n wit n e s s a n d s h e i s a s k e d:)

Q I s t h at a c o p y of w h at y o u t ol d h er y o u w o ul d r e q uir e ?

A  Y e s, sir; t h e y w a s i n t h e h o u s e w h e n I g ot t h er e.

Q  O h, t hi s i s t h e li st of t h e c o o ki n g ut e n sil s t h at w er e i n 

t h e h o u s e at t h at ti me ?

A  Y e s, sir.

Q W h o m a d e t h at o ut ?

A  I di d.

2 0   Q W h o w a s pr e s e nt w h e n t h e s e w e r e t a k e n ?

A  Mr. Mill e r.

( P a p e r off er e d i n e vi d e n c e, a n d o bj e ct e d t o o n t h e gr o u n d 

t h at it i s i rr el e v a nt a n d c o m e s i n t o o l at e.)

T h e C o urt: It c e rt ai nl y c a n n ot g o i n e vi d e n c e, b ut t h er e is 

n o o bj e cti o n t o h e r u si n g it t o r efr e s h h e r m e m o r y.

Q Mr s. Dri s c h m a n, w h e n w a s t h at li st m a d e o ut ?

A  W h e n I w e nt i n t h e h o u s e.



Q  B y w h o m ' w as it m a d e ?

B y Mr. C ol e:

Q W h e n w a s t h at ?

A W h e n I t o o k p o s s e s si o n of t h e h o u s e. I w a nt e d t o t a k e 

a li st of w h at w a s t h e r e, s o I k n e w w h at I n e e d e d.

B y Mr. B o ur g e oi s:

Q B y w h o m w a s it m a d e ?

A B y m y s elf.

Q L o o k at it a n d t ell t h e j u r y w h at y o u f o u n d t h e r e w h e n 

y o u m a d e t h e li st. fi:

A W h y, I f o u n d a l ot of ol d —

Q St at e j u st w h at.

A 2 s u g a r b o wl s, 2 e g g c u p s, 3 cr e a m pit c h e r s, 8 i c e 

pit c h er s f or c h a m b e r, — o u g ht t o b e 2 3, —  1 5 br e a kf a st pl at e s, 3 0 

di n n er pl at e s, pl e nt y s o u p pl at e s f or h o u s e, 4 1 c off e e c u p s, 4 9 

s a u c er s, c off e e, 2 l a r g e v e g et a bl e di s h e s, 2 3 o at m e al di s h e s,

7 5 s m all v e g et a bl e di s h e s, — e a c h p er s o n h a d t o h a v e 5, — 2 5 

s m all m e at di s h e s —

( O bj e ct e d t o. O bj e cti o n o v e r r ul e d.)

( W h e r e u p o n t h e d ef e n d a nt, b y h e r c o u n s el, p r a y s a bill o f 2 0 

e x c e pti o n s, w hi c h i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A l l e n  B. E n d i c o t t , J u d g e, [ s e a l ]

A — 2 8 w at e r g o bl et s, of all ki n d s, riii x e d; o d d s a n d e n d s 

of gl a s s w a r e, s u c h a s c a k e st a n d s, fr uit di s h e s, & e., i f r yi n g 

p a n, 2 b r o k e n t e a p ot s, ol d ti n c off e e p ot, f ull of h ol e s, 2 o r 3 

b ur nt p ot s, 1 b e d, n o s p ri n g s, 2 t a bl e s i n t h e di ni n g r o o m
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( wit h o ut c h ai r s), n o st e a m t a bl e, w hi c h w a s pr o mi s e d w h e n I 

- g a v e Mr s. M c M a n e mi n t h e $ 4 0 0; c o o ki n g ut e n sil s, c o ul d n ot 

at all b e u s e d, all b r o k e n, r u st y a n d ol d ti ns.

Mr. C ol e: I o bj e ct t o t hi s t e sti m o n y a s b ei n g n ot o nl y 

t e sti m o n y of w h at w a s t h er e, b ut c o m m e nt of t h e wit n e s s as 

t o t h e eff e ct, a n d I a s k a n e x c e pti o n t o t h e C o u rt all o wi n g it 

t o g o i n e vi d e n c e.

( ^ W h er e u p o n t h e d ef e n d a nt, b y h er c o u n s el, pr a y s a bill of 

e x c e pti o n s, w hi c h i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.) 

1 0  A l l e n  B. E n d i c o t t , J u d g e, [ s e a l ]

C h a r l e s  M i l l e r , s w o r n.

Di r e ct e x a mi n ati o n.

B y Mr. B o u r g e oi s:

Q Mr. Mill e r, y o u r e si d e at Atl a nti c Cit y ?

A  Y e s, sir.
Q A n d di d r e si d e at Atl a nti c Cit y i n 1 9 0 0 ?

A  Y e s, sir.
Q W e r e y o u pr e s e nt at a c o n v e r s ati o n h a d b et w e e n Mrs. 

M c M a n e mi n a n d Mr s. D ri s c h m a n r el ati v e t o t h e r e nti n g of 

2 0 t h e h o u s e N o. 2 4 S o ut h Vi r gi ni a A v e n u e, s o m e ti m e a b o ut 

t h e l att e r p art of M a r c h, 1 9 0 0.
A  I w a s, at t h e ti m e of t h e c o n v e r s ati o n wit h Mr. D o w ns. 

Q Will y o u t ell t o t h e j u r y w h at t h e c o n v e r s ati o n w a s b e-

t w e e n Mr. D o w n s a n d Mr s. Dri s c h m a n ?
A  A t t h e pr e s e nt ti m e I w a s m a n a g e r f or B u r k h a r dt’ s, at 

Illi n oi s A v e n u e. I b r o u g ht a pi e c e of m e at t o Mr s. Dri s c h-
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m a n, a n d Mr. S h e d a k e r w a s pr e s e nt t r yi n g t o r e nt t h é h o u s é,

2 4 S o ut h Vi r gi ni a A v e n u e, a n d I st a y e d a f e w mi n ut e s t al k-

i n g a b o ut t h e h o u s e. S o s h è c a m e i n a n d a s k e d m e a h oiit 

t h e l o c ati o n of t h e h o u s e a n d s ai d it w a s a v e r y ni c e h o u s e.

I s ai d, ’“ It will b e all ri g ht. ” S h e s ai d, “ If y o u w a nt a n y 

m o n e y I will gi v e y o u $ 2 0 or $ >5 0» a n d s h e fri a d e a b ar g ai n 

t o p a y o v e r t o S h e d a k e r, t o p a y t h e m o n e y d o w n t h at d a y.

Q W h at w a s s ai d a b o ut w h at w a s t o b e r e nt e d, a n d s o o n ? 

Di d y o u h e ar a n y c o n v e r s ati o n b et w e e n D o w n s a n d h er ?

A W ell, t h e n e xt d a y, Mr s. Dri s c h m a n s e nt u p t o t h e st or e 1 0 ' 

a n d w a nt e d t o m e et m e at o n c e at D o w n s’ offi c e, a n d I di d n’t 

k n o w w h at s h e w a nt e d m e at t h e offi c e f or. S h e a s k e d m e 

a b o ut t h e h o u s e, a n d I w a s a wit n e s s at t h e ti m e, a n d h e s ai d,

“ If y o u r e nt t h e h o u s e, it i s a ni c e h o u s e f or s u m m er a n d 

wi nt er; ” h e s ai d, “ T h e s u m m e r m o nt h s r at e i s $ 1 2 0 0,  a n d 

wi nt er m o nt h s t h e y will b e $ 1 5 0 0. It i s a ni c e h e at e d h o u s e.

It will b e a ni c e h o u s e f or wi nt e r. ” T h at i s t h e c o n v e r s ati o n 

b et w e e n Mr s. D ri s c h m a n a n d Mr. D o w n s.

Q W e r e y o u pr e s e nt at t h e ti m e Mr s. Dri s c h m a n p ai d t h e 

$ 4 0 0 t o Mr s. M c M a n e mi n ? 2 0

A I w a s t h er e. >

Q Di d y o u h e ar t h e c o n v er s ati o n ?

A  I w a s i n t h e all e y b et w e e n t h e t w o h o u s e s.

Q Di d y o u h e ar t h e c o n v er s ati o n ?
A H e ar d a c o n v e r s ati o n wit h Mr s. Dri s c h m a n a n d a- Mrs:’ 1 

Mc M a n errii n.

Q W h at w a s t h e c o n v er s ati o n ?

A T h e c o n v e r s ati o n w a s, — I st o o d ri g ht i n t h e d o or; it w a s 

ri g ht'i n t h e kit c h e n — Mr s. M c M a n e mi n a s k e d Mr s. D ri s c h -

m a n f or ^ 4. 0 0/ S h e w a nt e d $ 5 0 0. S h e w a nt e d t o b u y t h e 3 0 

di s h e s a n d c h ai r s a n d b e d s p ri n g s ari d fi x t h e r a n g e f or t h é 

h o u s e a n d e v e r yt hi n g w h at i s ri g ht.
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Q What did Mrs. McManemin say she would do, if any-
thing, if Mrs. Drischman would pay the $400?

A  She would get her everything what belongs—
Q What was everything?
A  Complete the dishes and the chairs for the dining room, 

and the cooking utensils and the sun parlor and the steam 
table.

Q Now, were you the cook for Mrs. Drischman during 
that summer?

10 A  Yes, sir.
Q Was the steam table ever furnished?
A  No, sir.
Q Were the chairs ever furnished?
A  No, sir.
Q Were the dishes ever furnished by Mrs. McManemin?
A  No, sir.
Q Was the sun parlor ever furnished?
A  No, sir.
Q Do you know whether or not the house was well heated 

20 for winter?
A  Well, I tried to heat it.
Q Did you run the heater?
A  Yes, sir.

Mr. Cole: I object to all the proof respecting the heating of 
the property, on the ground that there is no evidence to show 
a contract to heat the house. The proof is that there was a 
representation that this was a well heated house. This is an 
action on contract; and if there could possibly be a recovery 
at all it must be an action in tort for false representation. The 

30 action would be a joint action in tort and an action in contract, 
and this is not one of those cases where you can waive the 
action in contract and sue in tort.
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( Mr. B o u r g e oi s r e pli e s.)

( Q u e sti o n all o w e d.)

( W h e r e u p o n t h e d ef e n d a nt, b y h e r c o u n s el, p r a y s a bill 

of e x c e pti o n s, w hi c h i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A l l e n  B. E n d i c o t t , J u d g e, [ s e a l ]

( Q u e sti o n r e p e at e d.)

Q N o w h o w m a n y r o o ms w e r e t h e r e i n t h e h o u s e ?
A T w e nt y-t h r e e r o o ms.

Q H o w m a n y of t h o s e r o o ms h a d r e gi st er s i n t h e m c o n-
n e ct e d wit h t h e h e at er ? 1 0

A Fi v e.

Q W a s it p o s si bl e t o h e at t w e nt y-t h r e e r o o m s fr o m t h o s e 
fi v e r e gi st er s.

A  N o, sir.

Q W a s t h e r e a n y h e at i n t h e b at h r o o ms ?

A N o, sir; n o r e gi st er s i n t h e b at h r o o ms.

Q W a s t h e r e a n y h e at i n t h e r e ar p orti o n of t h e h o u s e.
A N o, sir.

Q H o w m a n y r o o ms w er e t h er e i n t h e r e ar p orti o n of t h e 
h o u s e w h e r e t h e r e w a s n o h e at ? g o

A W h y, ni n et e e n.

Q Ei g ht e e n, I g u e s s.

A Ei g ht e e n, t h at i s ri g ht — t w e nt y-t hr e e.

Q W e r e y o u a bl e t o h e at t h e h o u s e c o mf o rt a bl y u p t o t h e 
t h e ti m e y o u m o v e d o ut, t h e mi d dl e of N o v e m b e r ?

A N o, si r.

Q D o y o u k n o w a n yt hi n g a b o ut w h et h e r Mr s. Dri s c h m a n 

l o st b u si n e s s f or t h e E a st e r s e as o n  ̂ of y o u r o w n k n o wl e d g e ? 
T ell m e if y o u d o, of y o u r O w n k n o wl e d g e.
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A  There was letters came, she told me.
The Court: Answer she question yes or no.
A  Yes, sir.
Q Did you see the letters?

,, A  Yes, sir.
I Q, What .business, if any, di<j she lose,, that is, to your 
. knowledge?

(Objected to. Objection sustained.)

Q Do you know whether or not any of Mrs. Drischman’s 
IQ boarders left because of the inability to serve them because of 

insufficient dishes?
Mr. Cole: They would be the ones to tell about that, I 

- think. I object.

-  (Objection sustained.)

Cross Examination.

By Mr. Cole:

Q When was it you were in Mr. Downs’ office?
A  In March.
Q What time in March?

2Q A  Why, I can’t remember.
. Q How many times were you there?
A  I was there twice.
Q Who was .there the fî rst time you were there?
A  Mr. Downs aqd Mr, Shedaker.
Q Was Mrs. Drischman there?
A  Yes, sir.
<Q, When was that?
A  It was in March.
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0  How far apart were the days, the time you were there 
first and the last?

A The first day, she. paid the $50 and the next day, she 
paid the balance of the $450.

Q Were you there when she paid the $50?
A I give her the $50.
Q You were there when the $50 was paid?
A No, sir,
Q Were you there when the $450 was paid?
A Yes, sir. j q

Q What conversation took place between the parties at 
that time— that is, Mr. Down and Mrs. Drischman— when the 
$450 was paid?

A $400. Why, the conversation of Mr. .Downs and Mrs. 
Drischman, they paid the money for the house on 24 South 
Virginia Avenue, they take it on the second of April; it would 
be furnished, all the things was necessary for Mrs. Drischman 
for the needs of the house; the chairs and the bed spring was 
missing and the dishes what was necessary on the table. She 
asked if the range was a good baker, and Mr. Downs ,said, 20 
“Yes, it is a fine baker;” and about the heater, Mr. Downs 
said, “Yes, it is a good heater;” and she asked about the sun 
parlor and so forth.

Q What do you mean by “so forth” ?
A That is all at the present time.
Q That is 4II at the present time?
A Yes, all the conversation had at that office.

Re-direct examination.

By Mr. Bourgeois:

Q, Now, Mr. Miller, which conversation is it that youjustgo 
related, the conversation had with Mr. Downs when the $50
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Was paid or the conversation that was had with Mrs. McMa- 
nemin when the $400 was paid?

A  Why, the conversation with Mrs. Drischman and Mr. 
Downs at the time that they paid the $50.

Q And the other conversation was at the time that the 
$400 was paid?

A  Yes, sir.

Re-cross examination.

By Mr. Cole:

10 Q You say that you were present when the $50 was paid? 
A  I didn’t see Mr. Downs. I give her the money right in 

the kitchen and they paid it in the dining room.
Q You mean in the kitchen of this house?
A  The kitchen of 25 South Virginia Avenue.
Q Who was present at that time?
A  Mrs. Drischman and Mr. Shedaker.
Q Mr. Downs wasn’t present?
A  No, sir.
Q Now, that is when the $50 was paid?

20 A  Yes, sir.
Q And that is when the agreement was made for leasing 

the property?
A  The leasing of the property. The $50 was paid so Mrs. 

Drischman would get the house.
Q How long was she getting it for?
A  For the summer and winter.
Q How much was she to pay for it?
A  $1200 for the summer, $300 for the winter.
Q That happened while you were there at 25 Virginia 

qq Avenue?
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A That happened when she paid the $50.
Q Now, who was it paid to?

'A Mr. Shedaker.
Q Now, what was the conversation between Mr. Shedaker 

and Mrs. Drischman at that time?
A I don’t know what. She asked me—
Q I didn’t ask you that. What was the conversation be-

tween Mr. Shedaker and Mrs. Drischman at that time?
A I couldn’t tell you.
Q Didn’t you hear it? 10
A No, sir.
Q Then you don’t know what it was?
A No, sir.
Q But that was the time the property was leased?

That was the time she paid down the $50 for the prop-
erty.

Q Did she get a receipt?
A She brought me in a receipt and showed it to me.
Q Did you read the receipt?
A I read the receipt. 20
Q What did the receipt say?

(Objected to.)

Re-direct examination.

By Mr. Bou rgeois:

Q Now let me get these visits straight. You first went 
with Mrs. Drischman down to Downs & Shedaker’s office?

(Objected to as leading; question overruled.)

Q Mr. Miller, you stated that you saw Mr. Downs and
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M r. S h e d a k e r i n t h ei r offi c e. W h e n w a s t h at t h at y o u s a w 

t h e m t h er e ?

A  It w a s i n M ar c h.

Q I n M ar c h ?

A Y e s, sir.

Q W a s it b ef or e Mr. S h e d a k e r w a s u p i n t h e kit c h e n of 2 5 

S o ut h Vi r gi ni a A v e n u e ?

A T h at w a s aft er w ar d s.

Q  It w a s aft er ?

2 0  A T h at w a s aft er w ar d s. I s a w Mr. D o w n s a n d Mr. S h e-

d a k e r i n hi s offi c e.

Q A n d t h e n y o u s a w S h e d a k e r aft er w ar d s u p at 2 5 —

Mr. C ol e: H e di d n’t s a y t h at.

( O bj e ct e d t o as l e a di n g.)

M r s . M a r y  M .  D r i s c i I m a n , r e - c a ll e d.

Di r e ct e x a mi n ati o n.

B y Mr. B o u r g e oi s:

Q Mr s. D ri s c h m a n, will y o u st at e t o t h e j u r y j u st t he 

or d er i n w hi c h t h e s e vi sit s w e r e m a d e b y y o u t o D o w n s a n d 

2 0  S h e d a k e r ?

( O bj e ct e d t o o n t h e g r o u n d t h at t h e wit n e s s h a s r el at e d t his 

s e v e r al ti m e s.)

Mr. B o u r g e oi s: I r e- c all h er f or t h e p u r p o s e of s h o wi n g 

j u st e x a ctl y t h e or d er i n w hi c h t h e vi sit s w e r e m a d e t o 

D o w n s & S h e d a k e r’ s offi c e a s r e g a r d s t h e p a y m e nt of t h e $ 5 0 

a n d t h e n t h e f urt h e r p a y m e nt t o Mr s. M c M a n e mi n.
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A  I w e nt t o D o w n & S h e d a k e r’ s t o s e e Mr. D o w n s a b o ut 

t h e h o u s e, a n d Mr. S h e d a k e r t o o k m e t h r o u g h t h e h o u s e, 

a n d aft er I w e nt t h r o u g h I c a m e b a c k t o m y f or m er h o u s e 

o p p o sit e, 2 5, a n d t h e n Mr. Mill e r c a m e i n wit h s o m e m e at 

a n d I di d n’t h a v e t h e m o n e y t o p a y hi m j u st t h e n, a n d h e s ai d 

I w o ul d h a v e t o p a y $ 5 0 t o bi n d t h e b ar g ai n; a n d I a s k e d hi m 

a b o ut t h e wi nt e r h o u s e a n d I p ai d hi m $ 5 0 t o bi n d t h e b a r-

g ai n.

Mr. C ol e: I o bj e ct a n d a s k t h at it b e st ri c k e n o ut, a n d all 

t h e t e sti m o n y t h at w a s h a d b et w e e n Mr. D o w n s, b e c a u s e it 1 0 

a p p e ar s t h at t h e w h ol e tr a n s a cti o n w a s cl o s e d u p o n t h e p a y -

m e nt of $ 5 0 t o Mr. S h e d a k e r, a n d t h e r e i s n o p r o of t h at Mr. 

S h e d a k e r h a d a n y a ut h o rit y t o bi n d Mr s. M c M a n e mi n i n t hi s 

c as e.

( Mr. B o u r g e oi s r e pli es.)

( M oti o n r ef u s e d.)

Q D o y o u k n o w w h et h e r or n ot, at t h e ti m e y o u w e nt t o 

D o w n s & S h e d a k e r’ s offi c e a n d at t h e ti m e t h at Mr. S h e d a k e r 

w e nt u p a n d s h o w e d y o u t h e h o u s e, t h at Mr. D o w n s a n d Mr. 

S h e d a k e r w e r e p art n er s ? 2 0

( O bj e ct e d t o a s i rr el e v a nt. Q u e sti o n all o w e d.)

( W h e r e u p o n t h e d ef e n d a nt, b y h e r c o u n s el, p r a y s a bill of 

e x c e pti o n s, w hi c h i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A l l e n  B. E n d i c o t t , J u d g e. [ s e a l ]

Q D o y o u k n o w ?

A  Y e s, sir.

Q W e r e t h e y o r w e r e t h e y n ot ?
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A  Yes, sir, they were; but I made my arrangement with 
Mr. Downs.

Re-cross examination.

By Mr. Cole:

Q Well, you paid the $50 to Mr. Shedaker?
A  Yes, sir; but I made all my arrangements with Mr. 

Downs. Mr. Downs told me if I wanted the house to pay 
him.

Q And you paid Mr. Shedaker in your own home, 25 South 
10 Virginia avenue?

A  Yes, sir.
Q And Mr. Downs wasn’t there?
A  Yes, sir.
Q Then you had some conversation with Mr. Shedaker 

about renting the property?
A  No, sir; I had it all with Mr. Downs.
Q Then you didn’t have any conversation with Mr. Shed-

aker?
A  Only at the house.

20 Q At what house?
A  A t 25.
Q What conversation had you there with Mr. Shedaker?
A  I asked him if Mr. Downs would agree to all of this and 

whether he was the agent, and he said yes, he and Downs 
were partners.

Q So you did close the transaction with Mr. Shedaker when 
you paid the $50?

A  No; I had it all with Mr. Downs. I only asked him if 
they were partners.

30 Q How do you know they were partners?
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A  Mr.  S h e d a k er  t ol d me.
Q I s t h at t h e w a y y o u k n o w it ?

A Y e s, sir.

Q B e c a u s e Mr. S h e d a k e r t ol d y o u ? 
A Y e s, sir.

Pl ai ntiff r e st s.

D E F E N D A N T T’ S T E S T I M O N Y.

E v e r i t t  M. D o w n s  S w or n.

Di r e ct E x a mi n ati o n.

B y Mr. C ol e: ^

Q W h at i s y o u r b u si n e s s ?

A R e al e st at e b u si n e s s.

Q W e r e y o u i n t h at b u si n e s s i n M a r c h, 1 9 0 0 ?
A Y e s, sir.

Q D o y o u k n o w J o h n C. M c M a n e mi n ?

A O nl y sli g htl y a c q u ai nt e d wit h hi m.

Q I di d n’t a s k y o u t h at. I a s k e d y o u if y o u k n e w hi m?

A Y e s, sir; t h at i s t h e g e ntl e m a n t h er e. (I n di c ati n g.)

Q Di d y o u k n o w hi m o n t h e 2 0t h d a y of M a r c h, 1 9 0 0 ?

A A b o ut d at e s, Mr. C ol e, I w o ul d n ot b e p o siti v e. I m et  20  
wit h t h e g e ntl e m e n i n m y offi c e, b ut at w h at ti m e, I w o ul d n’t 

li k e t o s w e ar t h at I h a d m et hi m at t h at ti m e.

Q W a s it b ef or e o r aft e r t h e l e a si n g of t h e pr e mi s es  2 4 
S o ut h Vi r gi ni a a v e n u e t o M a r y M. Dri s c h m a n ?

A  I n e v e r s a w t h e g e ntl e m a n t o my. k n o wl e d g e, t o t h e b e st
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o f m y  b eli ef  u ntil  aft er  t b e li a s e s Wer e  si g n e d b y  bi m.
Q Y o u k n o w M a r y M. Dri s c h m a n ?
A  W e h a d c o r r e s p o n d e d t o g et h e r, b ut n ot t o k n o w hi m 

p e r s o n all y.
Q Y o u k n o w M a r y M. Dri s c h m a n ?

A  Y e s, sir.
Q W a s t h e l e a si n g of t h e p r o p e rt y i n q u e sti o n, 2 4 S o ut h 

Vi r gi ni a a v e n u e, d o n e t h r o u g h y o u ?
A  T h e r e h a d b e e n a g r e at d e al of c o n v e r s ati o n b et w e e n 

1 0  Mr s. D ri s c h m a n — Mr s. D ri s c h m a n c a m e t o m e a n d l o o k e d 

t o m e, s h e s ai d, —
Q W a s t h e l e a si n g d o n e t h r o u g h y o u ?

A  P r a cti c all y t h e v e r b al c o n v e r s ati o n w a s b et w e e n m e, b ut 

t h e m o n e y t r a n s a cti o n, t h e fi r st m o n e y t r a n s a cti o n if I r e-

m e m b er ri g htl y, w a s p ai d t o Mr. S h e d a k e r, I a m p o siti v e, t h e 

fir st ti m e, wit h m y a p pr o v al.
Q W a s t h e a g r e e m e nt f or t h e l e a si n g of t h e p r o p e rt y t o 

Mr s. D ri s c h m a n fi n all y p ut i n writi n g ?

( Q u e sti o n o bj e ct e d t o; q u e sti o n all o w e d; e x c e pti o n n ot e d f or 

2 o pl ai ntiff.)

A  Y e s, sir. W h o dr e w t h e l e a s e I d o n’t r e m e m b er.

Q T h at i s a n s w e r e d. N o w I s h o w y o u w h at p ur p ort s t o b e 

a l e a s e t o M a r y M. Dri s c h m a n f or t h e p r o p e rt y, a n d I a s k y o u 

w h et h e r t h at i s t h e a g r e e m e nt t h at w a s fi n all y p ut i n writi n g 

f or t h e l e a si n g of t h e pr o p e rt y ?

( O bj e ct e d t o; q u e sti o n all o w e d; e x c e pti o n n ot e d f or pl ai n-

tiff.)

A  I d r e w t hi s l e a s e m y s elf, a n d u n d er t h e b e st of m y a bilit y
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aftd judgment at tliat time drew it purporting for the oWh£f 
and acting as agent for the owner.

Q (Question repeated.) Answer that yes or no, won’t you?
A Yes, sir; it was.

Mr. Cole: I offer this in evidence.

(Objected to; objection overruled; exception noted for 
plaintiff.)

(Lease marked Exhibit D 2.)

Q Do you know where this lease was executed by Mary
M. Drischman? 20

A  I drew the lease in my office. I drew that lease in my 
office.

Q I ask you if you know where it was executed by Mrs. 
Drischman?

A  Let me see it and maybe I can identify it. Mr. Cole, I 
wouldn’t swear to that, because I see Mr. Shedaker has wit-
nessed that.

Q Then you don’t know?
A  I don’t know definitely; I think it was in my office; I 

would not be sure of that. 20
Q Do you know what became of the duplicate of that 

lease?

(Objected to as irrelevant and immaterial; question allowed; 
exception noted for plaintiff.)

A  The duplicate of that lease? Well, put me on my oath 
and I wouldn’t be able to say what became of it. It was pre-
sumed to have been delivered to Mrs. Drischman.
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Q  D o  y o u k n o w w h et h e r a c o p y of t h at l e a s e w a s d eli v er e d 

t o Mr s. Dri s c h m a n ?

A  I w o ul d n’t b e a bl e t o s w e ar t o t h at, b e c a u s e I d o n’t r e-

m e m b e r w h et h e r I d eli v er e d it o r Mr. S h e d a k e r di d. I k n e w 

I dr e w a c o p y of t h at a n d it w a s t o b e d eli v er e d, b ut w h o d e-

li v er e d it I c o ul d n’t s a y. I h a v e n’t t h e k n o wl e d g e of w h et h er 

I d eli v er e d it m y s elf o r w h et h e r Mr. S h e d a k e r di d.

Q H o w c a m e y o u t o dr a w t h at l e a s e ?

A  I d r e w t h at l e a s e fr o m i n st r u cti o n s, a s I t h o u g ht, t o. t h e 

1 0 b e st of m y k n o wl e d g e a n d b eli ef, a s c o mi n g f r o m t h e o w n er 

di r e cti n g m e t o dr a w t h at l e a s e, b y l ett e r.

Q T h at i s, t h e o w n e r of t h e p r o p e rt y, y o u m e a n ?

A  S o r e pr e s e nt e d t o m e at t h e ti m e, at l e a st I u n d er st o o d 

t h at w a y; I di d n’t l e ar n diff er e ntl y u ntil l at e r o n.

Gr o s s- e x a mi n ati o n.

B y Mr. B o u r g e oi s:

Q Mr. D o w n s, w h o di d y o u u n d er st a n d t o b e t h e o w n e r of 

t h at p r o p e rt y at t h e ti m e y o u dr e w t h e l e a s e ?

A  I u n d er st o o d t h at Mr. M c M a n e mi n w a s. I h a d h e ar d 

2 0  b ot h n a m e s c o n n e ct e d wit h it. I fir st h a d h e a r d Mr s. M c M a n e-

mi n’ s n a m e. W h et h e r s h e w a s a wi d o w o r m arri e d l a d y I 

di d n’t k n o w at t h e ti m e.

Q A n d at t h e ti m e y o u dr e w t h e l e a s e y o u u n d e r st o o d t h at 

J o h n C. M c M a n e mi n w a s t h e o w n er ?

A  Y e s, sir; at t h e ti m e. H o w I g ot t h at i nf er e n c e I d o n’t 

k n o w, b ut I u n d e r st o o d s o b e c a u s e all o u r c o r r e s p o n d e n c e h a d 

b e e n m a d e wit h Mr. J o h n C. M c M a n e mi n.

R e- di r e ct e x a mi n ati o n. 

B y Mr. C ol e:
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Q Now, Mr. Downs, do you know whether the leases were 
signed by Mrs. Drischman before or after they were signed by 
Mr. McManemin?

A  I think they were signed by Mr. McManemin first. If 
my memory served me correctly, Mr. Shedaker went all the 
way to Philadelphia to get Mr. McManemin’s signature to 
those leases first, and I had to have his signature first to meet 
with his approval as owner.

Q I show you a letter dated at Atlantic City, March 20th, 
1900, from Downs & Shedaker, addressed to Mr. John C. 10 
McManemin, and ask if that letter went through your office.

A  I think so. At the same time I never saw the letter be-
fore. I recognize this as being Mr. Shedaker’s writing.

Q He was your partner?
A Yes, sir.
Q It is on your letter head?
A  Yes, sir. Mr. Shedaker wrote that letter.
Q After reading it do you want to change your testimony 

as to the execution of the leases?
A  No, sir. go
Q Why, not?
A  I say, if my memory serves me correctly, he went there.
Q Do you know whether Mr. Shedaker went to Philadel-

phia or not?
A  He told me so.
Q Is that the only way you know?
A  That is the only way.
Q Don’t give us testimony of what somebody tells us.
A  He is my partner.
Q He cannot make hearsay testimony. 3Q
A He went up to Philadelphia and took the money and 

brought the receipts back and showed me, and I have the re-
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c ei pt s o n fil e w h e r e Mr. M c M a n e mi n r e c ei v e d t h e m o n e y, u n-

l e s s h e f or g e d t h e r e c ei pt s.

M r s . M a r y  M. D r i s c h m a n , r e- c all e d.

Di r e ct e x a mi n ati o n.

B y Mr. C ol e:

Q F r o m w h o m di d y o u g et t h e l e a s e, writt e n l e a s e, f or t h e 

p r o p e rt y, 2 4 S o ut h Vi r gi ni a A v e n u e ?

( O bj e ct e d t o bt c a u s e t h e r e i s n o writt e n l e a s e b et w e e n t h e 

pl ai ntiff a n d d ef e n d a nt f or t h at p r o p e rt y, a n d a n y ot h e r writt e n 

1 0 l e a s e h a s n o b e a ri n g o n t h e c a s e. T h e r e h a s b e e n n o writt e n 

l e a s e s h o w n i n t hi s c a s e b et w e e n t h e pl ai ntiff a n d d ef e n d a nt 

f or t h at p r o p e rt y.)

T h e C o urt: I will all o w hi m t o s h o w fr o m w h o m s h e r e-

c ei v e d t h at p a p er.

( E x c e pti o n n ot e d f or pl ai ntiff.)

A  I r e c ei v e d it f r o m Mr. D o w n s at hi s offi c e.

Q Di d y o u g o t o Mr. D o w n s’ offi c e t o g et it ?

A  Y e s, sir.
Q W h e r e di d y o u si g n y o u r n a m e t o t h at l e as e ?

2 0   A  Mr. D o w n s’ offi c e.

N o c r o s s- e x a mi n ati o n.

J o h n  C. M c M a n e mi n , s w o r n.
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Direct examination.

By Mr. Cole:

Q Mr. McManemin, are you the John C. McManemin named 
in the lease marked Exhibit D 2?

(Objected to because Exhibit D 2 is between parties different 
from those in this suit, and whether he is or is not the person 
is immaterial and irrelevant. Question allowed. Exception 
noted for plaintiff.)

A That is my signature. .,
Q Can you say whether the lease had been executed by 10 

Mary1 M. Drischman, the plaintiff, before it was executed by 
you?

(Objected to, because the question is‘ about a lease between 
parties other than those in this suit, and therefore it is imma-
terial and irrelevant as to when it was signed. Objection 
overruled. Exception noted for plaintiff.)

A  That lease was executed before I signed.
Q That is, executed by Mary M. Drischman?
A  Yes, sir.
Q Where did you execute it? 20
A  In Downs & Shedaker’s office.
Q And did you deliver the lease there?
A  I delivered the lease to Mr. Shedaker.
Q Did you, at the time of the delivery of the lease,1 receive 

any money from Down & Shedaker on account of the renting 
of the property?

(Objected to as irrelevant and immaterial.)

65



A  I did not, at the time.
Q Mr, McManemin, did you have to do with the purchase 

of goods for use in 24 South Virginia Avenue while Mrs. 
Drischman was in possession?

(Objected to; question allowed; exception noted for plaintiff.)

A  Yes; I purchased goods.
Q Do you know what goods you purchased?
A  I have a list of them.
Q Will you produce that list?

10 (Paper produced by witness.)

Q From whom, if any one, did you get a list of articles re-
quired for the property?

A  From Mr. Downs. Mr. Downs wrote me a personal 
letter from the Hotel Edison.

Q Then the goods that were procured were procured under 
the request made by him?

A  Yes, sir.
Q Now, I hold in my hands some bills, a list of articles, 

and I ask you what they represent.
20 A  Why, they represent some cooking utensils and things 

that were sent down there.
Q Down where?
A  Down to Hotel Sorrento, 24 South Virginia Avenue.
Q Do you know when those goods were sent?
A  No; I couldn’t tell that. When I purchased the goods I 

asked her to send me an acknowledgment of the receipt of the 
goods.

Q Did you write her a letter about the goods?
A  I wrote her a letter about these goods here, Wana-

3Q maker’s goods.
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Q Will you produce that letter?

(Letter produced.)

Q I show you what purports to be a letter from you to 
Mrs. Drischman, and ask you whether that is the letter that 
you referred to about the Wanamaker goods?

A  That is the letter.

(Letter offered in evidence and marked Exhibit D 3.)

Mr. Cole: The letter reads:

be delivered to you at Hotel Sorrento, a list of dishes and 
cooking utensils, furnished by you to Mr. Down, to wit:

10

7 doz. individual vegetable dishes, 
5 “ “  meat “
5 “ “  butter “
6 “ glass goblets,
1 “ glass sugar bowls,
2 “  glass salt cellars,
2 “ glass pepper shakers,
2 “ cups.cups,

20

.2 "  saucers,
15 breakfast plates, 
to dinner plates.



R l T dii E N U T E N S I L S, M \ t \

1 l a r g e c off e e p ot ( 6 qt.),

I  “ t e a  “ ( 5 qt.), t hi s i s l a r g e st m a d e.

1  “ f r yi n g p a n,

1 o y st e r f r y e r,fc 

1 c oll e n d e r,

1 r olli n g pi n,

2 s o u p p ot s ( 4 ^ g al. e a c h).

T h e c h ai r s, b e d s p ri n g a n d vi n e g a r c r u et s will b e d eli v er e d 

1 0 t h e l att e r p art of t hi s w e e k.

Ki n dl y c o m m u ni c at e wit h m e i m m e di at el y u p o n t h e r e c ei pt 

of g o o d s, i nf or mi n g m e a s t o b r e a k a g e, et c.

Y o u r s t r ul y, J o h n  C. M c M a n e m i n .

Q H a v e y o u t h e li st y o u s e c u r e d t h r o u g h Mr. D o w n s ?

( P a p e r p r o d u c e d.)

Q l J s  t h e p a p e r y o u h a n d m e w h at y o u r e c ei v e d fr o m Mr.

D o w n s ?..
A  Ff o m M r. D o w n s, y e s, si r.

Q D o y o u p e r s o n all y k n o w w h e r e a n d h o w Mr. D o w n s 

2 0 s e c u r e d t hi s li st ?

A  W h y h e s a y s i n hi s l ett e r h er e t h at h e s e c ur e d t h at fr o m 

Mr s. Dri s c h m a n.

Q D o y o u k n o w f r o m y o u r o w n k n o wl e d g e ?

A  N o; n ot ot h e r t h a n w h at h e t ol d m e.

Q Di d y o u s e c u r e a n d s e n d t h e arti cl e s a s c o m pri s e d i n t hi s 

li st ?

( O bj e ct e d t o; o bj e cti o n o v e r r ul e d. E x c e pti o n n ot e d f or 

pl ai ntiff.)

A  T h e r e w a s s o m e littl e i r r e g ul a rit y i n t h e q u a ntit y of t hi n g s
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w h e n  t h e li st w a s  m a d e  u p;  t h e r e Was  o nl y  a  M att e r  o f t w o o r  

t hr e e t o m a k e  t h e d o z e n s  e v e n.

Q C a n y o u at t hi s ti m e st at e i n j u st w h at p arti c ul ar t h e r e 

w as a c h a n g e b et w e e n t h e li st a s s e nt a n d t h e li st as r e q ui r e d 

b y Mr. D o w n s ?

( O bj e ct e d ,t Q, a s i t ,i s n ot a q u e sti o n of w h at w a s s e nt, b ut 

w h at w a s d eli v e r e d.)

Q  W h at d o y o u k n o w a b o ut t h e d eli v e r y of t h e s e g o o d s ?

A I k n o w n ot hi n g at all a b o ut it. A s I s a y t o Mr s. D ri s c h- 

m a n, “ Ki n dl y c o m m u ni c at e wit h m e i m m e di at el y o n r e c ei pt 1 0 

of g o o d s as t o b r e a k a g e, et c., ” I j u d g e fr o m n o a n s w e r t h at 

s h e r e c ei v e d all.

Q I n w h at n u m b e r, if a n y, w a s t h e r e a v ari a n c e b et w e e n 

t h e li st a s t h e y a p p e ar e d i n t h e l ett e r t h at y o u s e nt t o Mr s. 

Dfi s c h m a n a n d t h e li st a s s h o w n o n t h e sli p fr o m Mr. D o w n s ?

( O bj e ct e d t o o n t h e s a m e g r o u n d s a s b ef or e; o bj e cti o n o v e r-

r ul e d. , E x c e pti o n t o pl ai ntiff.)

A W h y, j u st c h a n g e s li k e w h e r e t h e y w o ul d h a v e s e v e nt y- 

fi v e arti cl e s w e w o ul d j u st m a k e it s e v e nt y-t w o o r s e v e nt y- 

ei g ht t o m a k e t h e e v e n d o z e n or d o z e n a n d a h alf. 2 0

Q F o r i n st a n c e, t w e nt y di ni n g r o o m c h ai r s, w e r e t h e y s e nt ?

A N o; t h e y w e r e n e v er s e nt. It w a s o n e of t h e t hi n g s o n 

t h e li st t h at w e r e n ot d eli v er e d.

Q  Will  y o u  pl e as e  st at e w h at  t h e y wer e?
A W ell, di ni n g r o o m c h ai r s a n d o n e b e d s p ri n g f or s e r v a nt’ s 

b e d i n t h e b a s e m e nt; t h e y w e r e n ot s e nt.

Q W h at el s e, if a n yt hi n g ?

A T h at i s all I c a n s e e o n t h at.

Q Mr. M c M a n e mi n, di d y o u  e v e r h a v e a d e m a n d fr o m Mr s. 

Dri s c h m a n f or g o o d s t o g o i n t h at h o u s e aft er y o u h a d writt e n 8 0
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t he l ett e r t h at h a s b e e n off er e d i n e vi d e n c e ?

A  I c o ul d n’t s a y t h at f o r c ert ai n.

Q Y o u d o n’t k n o w p e r s o n all y ?

A I d o n’t k n o w p e r s o n all y.

Q Di d y o u e v e r h a v e a n y c o n v e r s ati o n wit h Mr s. Dri s c h- 

m a n a b o ut t h e t er ms u p o n w hi c h t hi s p r o p e rt y w a s r e nt e d ?

A  N o; Mr. D o w n s h a d t h af i n c h a r g e. I h a d hi m t o r e p-

r e s e nt m e i n P hil a d el p hi a. I h a v e c h a r g e of t h e e st at e i n 

P hil a d el p hi a a n d i n Atl a nti c Cit y a n d I j u st g ot hi m t o r e pr e s e nt 

■ | n m e h er e o n a c c o u nt of b ei n g o n t h e pr e mi s e s.

Q Di d y o u p ut t hi s p r o p e rt y i n Mr. D o w n s’ h a n ds ?

A  I h a d t h e p r o p e rt y i n Mr. D o w n s’ h a n ds.

Q Di d y o u gi v e t o Mr. D o w n s or t o D o w n s & S h e d a k e r 

a n y a ut h o rit y t o m a k e f or y o u a c o nt r a ct of l etti n g ot h e r t h a n 

t h e writt e n c o nt r a ct h e r e i n e vi d e n c e ?

( Q u e sti o n o bj e ct e d t o. O bj e cti o n o v e r r ul e d. E x c e pti o n 

n ot e d f or pl ai ntiff.)

A N o; t h e y w er e a ut h o ri z e d t o j u st m a k e u p t h e si m pl e f or m 

of l e a s e. If t h e r e w a s a n y s p e ci al c o nt r a ct t o b e e m b o di e d i n 

2 0 it it w a s t o b e s u b mitt e d t o m e. T h e l e a s e h a s s o m e writt e n 

c o nt r a ct s i n it a s t o s o m e cl a u s e s. ,

( O bj e ct e d t o a s i r r el e v a nt a n d n ot r e s p o n si v e.)

Q N o w w er e t h e r e ot h e r arti cl e s f ur ni s h e d f or t h e pr o p e rt y 

w hil e Mr s. Dri s c h m a n w a s i n p o s s e s si o n ot h e r t h a n t h o s e 

w hi c h w er e s e nt fr o m W a n a m a k e r’ s ?

( O bj e ct e d t o. O bj e cti o n o v e rr ul e d. E x c e pti o n n ot e d f or 

pl ai ntiff.)

A  Y e s; t h e r e w a s a li st of arti cl e s p u r c h a s e d b y m y m ot h e r,
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Q  H a v e y o u p er s o n al k n o wl e d g e of t h at p ur c h a s e ? 

A N o; I h a v e n ot.

Q Y o u r m ot h e r k n o w s a b o ut t h at ?

A M ot h e r k n o w s a b o ut t h at.

Q D o y o u k n o w a n yt hi n g a b o ut t h ei r d eli v er y ?

A N o; I d o n ot.

R e c e s s till j. 4 5 P. M.

T ri al of t h e c a u s e r e s u m e d at 1. 4 5 P. M.

J o h n  C. M c M a n e m i n , R e s u m e d.

Di r e ct e x a mi n ati o n. ( C o nti n u e d.) 1 0

B y Mr. C ol e:

Q Mr. M c M a n e mi n, h o w i s t hi s h o u s e h e at e d ?

A W h y, it is h e at e d b y h ot air.

Q  W h at i s t h e si z e, if y o u k n o w, of t h e h e at er ?

A W h y, I c o ul d n’t s a y.

Q D o y o u k n o w h o w m a n y r o o ms ar e h e at e d ? T h at i s, 

h o w m a n y r o o ms w h e r e t h e h ot ai r g o e s i n t h r o u g h t h e r e gi s-

t ers ?

A N o; I r e all y c o ul d n ot s a y t h at.

Q D o y o u k n o w w h e n Mr s. Dri s c h m a n s e c ur e d t h e k e y s o f 2 0 

t hi s pr o p e rt y ?

A  N o: D o w n s & S h e d a k e r, H b eli e v e, g ot a p er mit t o o p e n 

t h e d o or t o s h o w Mr s. Dri s c h m a n t h e p r o p e rt y.

Q W ell, d o y o u k n o w w h et h e r s h e h a d t h e k e y s o n t h e 1 st 

of A p ril of 1 9 0 0 ?
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A  No; the lease was the 2nd of April.
Q Do you know whether she had the key on that day or 

not?
A  No; I couldn’t say that.
Q Now did you have any conversation with her or did you 

overhear any conversation by her respecting her going in 
possession on the 2nd of April.

A  Well, as I understand from the correspondence that 
Messrs. Downs & Shedaker and I had—

10 (Objected to.)

Q I don’t care about that. What she said, if anything, 
about going into possession.

A  I was leading up to that by saying she wanted to go into 
that by the 2nd of April.

(Objected to.)

Q Can you tell what you heard her say?
A  She said she had wanted to get in there to open for the 

Easter season, but that she had changed her mind, and that 
she would get in as soon as the house was— the paint was—  

20 dry, and different things of that sort.
Q Where was it she said this?
A  She said that to me as I was going in the house next 

door. That was before Easter.
Q That is, in Atlantic City.
A  In Atlantic City.
Q At that time what was being done to the property?
A  Why, the house was being painted, front of the house.
Q Had the painting been finished at that time?
A T  think the painting had been finished then, because the
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b o ar ds ? « w er e. u p t o i ali o wtjt h e p e o pl e t o w al k i nj t h e .f r o nt of t h e, 

h o u s e.
Q W a s t h e r e a n y r e a s o n w h y >s he s h o ul d.¡ n ot h a v e. g o n e 

i nt o p o s s e s si o n at t h $tt £i ai e4 fi ? h & , h ^

A  N o,  sir;  n o n e  t h at I k n o w«  of.!
Q W a s  t h er e a n y  act  o n  y o ur  p art  or  o n  t h e « p art  o f . y o ur 

m ot h er,  as  f ar as  y o u  k n o w,  t o k e e p  h er  o ut  of  poss essi o n?

A  N ot a n y.
Q W h e n di d y o u fi r st . h e ar, of .t h e- cl ai m b y • h e r f or. d a m a g e s 

b e c a u s e s h e di d n ot. g et p o s s e s si o n; o n t h e. 2 n d of > A p t il ? 1 Q $

A A b o ut t h e fi r st w e e k i n A u g u st.

Q W a s it b ef or e o r aft er t h e i n stit uti o n of .t h e ¡s uit ?*

A * W h y ¿t h at; w e s d hf wfi r &tl . h e a r d ofit;, I g e t a l ett e r fr o m 

Mr. S y p h e r d.

Q  T h e  att or n e y?
A  Y e s, sir; a n d I c all e d at hi s offi c e a n d h e t al k e d t o m e, of > 

a s ettl e m e nt;t o n, /¡ a c c o u nt of ¡ rl o s ^ « s u st ai n e d l > y Mr a. E hi s c h- 

m a n, a n d I s ai d I c o ul d n’t r e c o g ni z e a n y l o s s a t. a U. i n. * t h e  ̂

m att er,, t h at) i st t o.t h e . s u m t h at « h e- s p e cifi e d.
Q H a d y o u* att h af.ti m e. . ^ y ^ cl ai m or: d e m a n d .fr o m h er 

d a m a g e s « b y r e a s o n of n ot. g etti n g i nt o p o s s e s si o n« o n,t b £; 2 n d 

of . A pril ?
A  N o w o r d of it at all,. T h e r e. w a s. o nl y o n e t hi n g, a n d t h at 

w a s a l ett er; f r o m  t h at I si n ot t o ffl e »

C r oss- > e x a mi n ati o a. ?i

B y(., Mr.t  Bp ur g e oi sf e

Q Mr «, M c M a n e m m, w h er e ^ w er e y p u w h e ni M m. . Dri s c h m a n 

st at e d t o, y o u,t h att s h e ( h a d c h a n g e d, h e r mi n d,. a b o ut g e m g ci n 

b ef or e E ast er ? «'
A  I w as * j u st a b o ut . g o r n gi n. t h e- h o u s e, 2 2 S o ut h Wi r g mi a 3 0
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Avenue, just right next door to the property that she occupied.
Q When was Easter of that year?
A  Well, I couldn’t tell that.
Q But you know about when, don't you?
A  It was in the first part of April.
Q First part?
A  Yes.
Q Isn’t it the 15th of April?
A  I do not remember the date at all.

10 Q When did you first meet Mrs. Drischman?
A  I don’t recall that.
Q Where did you first meet her?
A  I think I first met her at the property, 24 South Virginia 

Avenue.
Q Do you know when she went in 24 South Virginia Ave-

nue?
A  No, I do not; not permanently. She was in there, off 

and on, before that.
Q What do you mean by saying that the house could have 

20 been occupied by her and there were boards up there?
A  Why, in painting the porch, so the parties would not 

have to step on the paint, they put two blocks down and a 
board across for the parties to step on.

Q In order to pass over the newly-painted porch?
A  Yes, sir.
Q Mr. McManemin, I call your attention to what purports 

to be a letter to you from Mr. Downs, and show you the front 
page of it, and ask you if that is the list from which you were 
testifying in your direct examination.

30 A  No; the list I testified from was the typewritten list.
Q Did you testify from that list in your direct examination?
A  I stated that that was what I made up my list from.
Q And Mr. Cole examined you from that list, didn’t he,

74



and asked you if1 the twenty Chairs had been delivered?
A  Yes, sir.
Q The list that I show you is on page 3, and it is a part 

the letter of July 5th, isn’t it?
A  It is a part of the letter.

Mr. Bourgeois: I offer in evidence this letter of July 5th.

(Offer objected to. Objection sustained. Exception noted 
for plaintiff.)

Mr. Bourgeois: I ask to have it marked for identification.

(Letter marked P. A. for identification.) j q

Q Were you ever present when some articles were delivered 
at Mrs. Drischman’s place in the summer of 1900?

A  No; I was there in the spring and ordered some goods 
that Mrs. Drischman desired.

Q Were you ever there about July when some articles were 
brought there?

A  No.

By Mr. Cole:

Q What goods were delivered in the spring when you were 
there? 20

A  Why, there was a list of goods. I think I have the list 
here.

Q You mean goods furnished by you?
A  They were goods I purchased in Atlantic City and had 

delivered there by the men whom I purchased them from, and 
Mrs. Drischman refused to receive them.

Q Was she then in possession?
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A

Q W h y di d s h e r ef us e ?
Sit e  S hi d T h e y  Wer e  rt et  t dlt h af S h e W hitt e d dfi d  S h e  r ef us e d 

t o t a k e a n y  p a rt,  s h e  w a nt e d  t h e' w h ol e or*  n ot hi n g.

Q T h e n s h e w o ul d n’t a c c e pt t h e m ?

A  S h e w o ul d n’t a c c e pt t h e g o o d s at all.

Q’ H a v e y o u' a Ti sf' bf t h o S e' g o o d s ?
A  I t hi n k I h a v e h er e. T hi s i s t h e li st h er e. ( P r o d u ci n g 

p a p e r.)
1 0   Q Di d y o u h a v e a bill f or t h e m ?

A  N o; t h e r e w a s n o bill m a d e- o ut.

Mr. C ol e: W e off er t h e li st i n e vi d e n c e.

( P a p e r m a r k e d E x hi bit D 4.)

e S A R A H .̂ ^ 1 \f c" M A S M Mi N,‘i S W 6' r n.

*I Df r ef et-t e M mift &ti d Ti.

B y Mr. C ol e:

Q Mr s. M c M a n e mi n, di d y o u b u y s o m e g o o d s, c o o ki n g 

ut e n sil s, t h at w e r e f ur ni s h e d t o t h e p r o p e rt y, 2 4 S o ut h Vi r- 

ff giftt a' A v e hti e, ^ W hif e M + Si Dff s d h mt m Was ¡ ^ p o s s e s si o n ?

1 £ 0  A  I di d, si r.
Q  ’ W hf er e Mi d' y bii b u y t h e m ?

A  I b o u g ht t h e m at M a r k s’.

Q P hil a d el p hi a ?

* A vY e s,i «ir.
> (¿y A n d W h at It e O a me of t h e m* aft er' y o u b d u g hf t h e m?
A  I b o u g ht al s o ^ O m e > a ^i dt e s T o r- m y s elf w hi c h w e r e - Hi- 

r e ct e d — w h at w a s t o b e gi v e n t o h e r w a s di r e ct e d — t o 2 4



â ^t h ^- Vîr gîlt ë a À ^ i t t i t e p h t l d î  9 

S o ut h Pr e s b yt eri a n i n c a r e of o n e of t h é t èft âft ^s. ? r ti é ^f eri g ot 

mi n e; I d o n’t k n o w w h e r e t h e y w er e, a n d I c o ul d n e v e r u n d e r-

st a n d h o w t h e t hi n g w a s m a n a g e d.

Q Di d y o u g et a li st of t h e g o o d s t h at y o u b o u g ht f or Mr s. 

Dri s c h m a n ?

( 0 b } e £t ë d't o Ôrf t h é * gf d U n d T h at dt ^-fi of * a ! q û Mi d n * bf A v h at 

* Wa # tt P b e d ëft ë; Qt  \* &s* a ïtl Ü é âti di r P bf ^ hf et ^r âs' S éli V' èï ^ d.)

j Q T a s k y o u w h et h er; y b u ^ h a d' a Ti st of t h e > g o o ds t h at y o u 

b o u g ht t o b e' d eli y e r e d t O 't h e r p r é rfti s e s ^  ̂ S o ut h V h gi hi a 1 0 

A v e n u e, w hil e Mr s. D ri s c h m a n w a s i n p o s s e s si o n ?

A Y es, * &ir.

Q N o w I s h o w y o u a li st of g o o d s a p p e ari n g o n t hr e e 

s h e et s b(r pli p err a h d as k- y o u w h àt «lisf e t hi s 4 s.

A T h e s e, I t hi n k, w e r e w h at w a s i nt e n d e d f or h e r.

B y Mr. B o ur g e oi s:

Q Y o u s ai d y o u t hi n k ?

A  Y e s, sir.

B y Mr. C ol e:

Q D bf es •i s hi àt ^ pj ^j ^ s, % ël Ft d ^ h e, ^I ^ è' e ni{ Kl g ès cî br' o nl y t o 2 0 

o n e ?
A  I will l o o k o v e r t h e m. ( E x arriifi ë s ^ p h ptif s.)  ̂I T hi n k 

T h è â ë' W è Ÿ e all T br ^ hf erf F w ë Ül d' n b é bë* pf b‘!sîti Ve.

■ ^' T h l t 5 i s ^ ÿ ë ü ^ifï è d n t h e ^ arti ël è s ^ a p p e ari n g ë h t h ë't hf ë e 

s h e et s t h at y o u h a v e b e e n s h o w n ?

A  I t hi n k t h e y w a s.

Q - C a n y d u s a y <x w h y: t h o s e h h ê ët s t h at ? y o u h a v e ’ h d h dl e d 

w e r e s e p ar at e fr o m t h e ot h e r s h e et s, w hi c h ar e l o n g e d ?

N e w J e r s e y St at e  Li br ar y



(Objected to as irrelevant, incompetent and calls for a 
matter of judgment.)

Mr. Cole: It may explain.

Mr. Bourgeois: It is irrelevant anyway.

Mr. Cole: The witness says she bought goods both for 
Mrs. Drischman and herself, which were ordered sent to 24. 
Now it may be that the articles were placed on separate pieces 
of paper in order to distinguish them from her own goods. 
Now, if that is a fact, I have a right to show it.

10 The Court: Were those bills made out at the store?

Mr. Cole: They were all made out at Marks’ Brothers.

The Court: How can she tell then?

Mf. Cole: I don’t know; maybe she can.

The Court: You may ask if she knows.

Q Do you know who made these lists up?
A  I suppose the manager of the departmental don’t know.
Q You don’t know then?
A  No, sir; I do not.
Q When you bought the goods did you give instructions 

20 specifically as to wh,at goods were to be sent to Mrs. Drisch-
man and what to you?

(Objected to and asked to be stricken out. Objection sus-
tained.)
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( W h e r e u p o n t h e d ef e n d a nt, b y h e r c o u n s el, pr a y s a bill of 

e x c e pti o n s, w hi c h i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A l l e n  B. E n d i c o t t , J u d g e. [ s e a l ]

Q Mr s. M c M a n e mi n, di d y o u k n o w t h e si z e of t h e h e at ef 
t h at i s i n t hi s p r o p e rt y ?

A It i s a l a r g e- si z e d h e at er; I c o ul d n’t t ell y o u t h e n u m b er.

It i s a v e r y ni c e h e at er, a n d t h e r e ar e s e y e n r o or ps t h at ar e 
h e at e d b y it.

Q Y o u d o n’t k n o w t h e n u m b er of it ?

A I c o ul d n’t t ell y o u t h e n u m b e r of it. I di d h e ar, b ut 1 1 0 

h a v e f or g ott e n.

Q H o w m a n y r o o ms w e r e h e at e d ?

A S e v e n r o o ms — b e dr o o ms.

Q H o w m a n y r o o ms ?

A  F o u r o n o n e a n d t hr e e o n t h e ot h er.

Q H o w m a n y r o o ms, ot h e r t h a n b e dr o o m s, w e r e h e at e d ?

A  T h e r e w a s t h e t w o i n t h e r e c e pti o n r o o m a n d o n e i n t h e 
littl e p a rl o r a n d o n e i n t h e di ni n g r o o m.

Q W e r e t h e y all t h e r o o ms c n t h e fi r st fl o or ?
A Y e s, sir. 2 0

Q W a s t h at all of t h e r o o ms o n t h e fi r st fl o or t h at w er e 
h e at e d ?

A Fi r st a n d s e c o n d, wit h t h e e x c e pti o n of t w o a d diti o n al 
b e dr o o ms t h at w e r e b uilt v e r y l at el y.

Q H a d t h e y b e e n b uilt at t h e ti m e Mr s. Dri s c h m a n t o o k 
p o s s e s si o n ?

A  O h, n o, b ef or e t h at.

B y t h e C o u rt:

Q Y o u c a n’t s a y of t h e s e c o n d e x c e pt t w o b e dr o o ms ?

A Y e s, sir; t h at i s, n ot t h e b at h. T h at w a s t h e n e w a d di- g Q
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ti o n o n  t h ©i s e ^ oiiti  sfl o orj; b pt;  t h er e was  > t w o. b e dr o o m*  t h at 
w er e ^ pt > h e at e d,; b ut T h er pri v at e b at hr o o m. a n dr.t he-:t oil et  T o o nr  
Wvis Q$  J he at e d*-. as itii w. î pti qt ofjt h e,  n q w  a d diti o ns.

B y M r, v C al e r.

Q W h at w e w a nt t o k n o w i s j u st h o w m a n y b e dr o o m s o n 

t h e s e c o n d fl o or w e r e h e at e d.

A' Ail b ut t h e t w o.

Q N o w, d o y o u r e m e m b er t h e o c c a si o n w h e n Mr s. D ri s c h- 

m a n p ai d y o u $ 4 0 0 ?

1 0   A' I d o, i n d e e d; T di d n’t a s k h e r f or t h e m o n e y.

Q Di d y o u, at t h at ti m e or a n y ot h e r ti m e, a g r e e wit h h e r —

Mr. B o u r g e oi s: I o bj e ct, a s t h e q u e sti o n i s l e a di n g,

Mr. C ol e: N o, it is <?- n o k It ¡i s < a v di r e ct a n s w e r t o / y o u r 

q u esti o n »

Mr. B o ur g e oi s: T h at . d o n’t m a k e a n y diff er e n c e. H e .is n ot ? 

c r o s s- e x a mi ni n g m y wit n e s s.

Q  Di d y o u, at t h eji m q of t h e p a y m e nt, of t h e $ ^ o o o r a n y 

ti m e pri or, a g r e e wit h Mr s. Dri s c h m a n t h at y o u w o ul d p ut i n 

a ^st e a m-t a bl e a n d b uil d a s u n- p arl or t o t h e pr e mi s e s ?

2 0   A  I di d n ot.

Mr. B o u r g e oi s: I o bj e ct: Will y o u i n st r u ct t h e wit n e s s t o 

si m pl y k e e p q ui et u ntil y o u r ul e ?

T h e C o u rt: M a d a m, w h e n t h e q u e sti o n i s a s k e d a n d o b-

j e ct e d t o b y t h e ot h e r si d e, j u st w ait u ntil t h e C oi rrt d e ci d e s 

b ef or e y o u a n s w er.

Mij.  B q v U' g î î-I  o bj ect  t oit- b e c ^ u s pit J s J e a di n g*



(Objection sustained.)

(Whereupon the defendant, by her counsel, prays a bill of 
exceptions, which is hereby allowed and sealed accordingly.)

A l l e n  B. E n d ic o t t , Judge, [s e a l ]

Q Did you make any agreement with Mrs. Drischman re-
specting the leasing of the property at or before the time when 
the $400 was paid?

A  I did not.
Q Did you say to Mrs. Drischman, either at the time that 

the $400 was paid you or before, that Mr. Down was your 10 
agent and that whatever he did he had authority to do?

(Objected to as leading. Question allowed.)

A  I did not.
Q Did Mrs. Drischman, either at or before the time that 

she paid the $400 to you, tell you that Mr. Down had rented 
the property to her for you, and that he had agreed to com-
pletely furnish it and provide chairs and articles of that char-
acter, cooking utensils, and that the house was a winter 
house?

A  No; we had no conversation of that kind. 20
Q Did you ever say to Mrs. Drischman that the house was 

a winter house?
A  I said there was a heater there, and had never been 

rented in winter before.

By the Court:

Q You mean never rented for winter use before?
A  No.

81



By Mr. Cole:

Q What contract or agreement, if any, did you personally 
make with Mrs. Drischman respecting the leasing of the prop-
erty?

A  None at all. I had nothing to do with it.
Q JJafl yQW eypr bu,d any conversation with Mr. Qq .̂ns re-

specting this property, the leasing of ft?
A  No, sir, not until I received the letter from the lawyer 

and then went down to give him the letter. My son here 
10 had—t

Q pid you, at or before the time when this property was 
leased by Mr. Downs, give him any authority tp make repre-
sentations as to this property being a winter house or as to 
what was going to be furnished by you for the tenant?

A  No, sir.
Q In whose hands did you leave this property?
A  | gave it into the hands of my son and he employed the 

agent.
Q So you personally had no relations or dealings with Mr. 

20 Downs at all?
A  No, sir; I had not.
Q Did you have a conversation with Mrs. Drischman re-

specting her possession of the property on the second of 
April?

A  Mrs. Drischman came over to my house, and I was then 
preparing the house fotr occupancy. I told Mrs. Drischman, 
“ I am very sorry, I am afraid I won’t be able to give you—  
although you are to go in the house I won’t be able to get the 
house entirely clean for you at the specified time.” She said 

30 to me, “You needn’t wony about that, because I don’t expect 
to go in here yet, but in case I have a,ny boarders I will place 
them— as the rooms are ready for them I will place them—
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h er é t ó sl e e p, a n d t h e y c a n e at o v e r at t h e ot h e r h o us e d * 

T h at w a s h er w or d s t o m e.

Q W h o, at t h at ti m e, h a d t h e k e y s t o m at pr o p e rt y ?

A W h y, I h a d t h e m, b ut t h e n it w a s m e t h at g a v e h e r p o s-

s essi o n w h e n I l eft o n S at u r d a y ni g ht; I g a v e t h e m t o h er.

Q W h e n w a s t h at ?

A W ell, I c a n’ t e x a ctl y t ell t h e d at e, b ut I t hi n k m y s o n 

w o ul d h a v e r e m e m b er e d t h at o n a c c o u nt of t h at i n ci d e nt t h at 

h a p p e n e d, y o u k n o w.

Q  C a n y o u t ell h o w l o n g it w a s b ef or e s h e a ct u all y w e n t 10  

i nt o p o s s e s si o n ?

A It w a s s o m e ti m e b ef or e E a st e r.

Q T h at y o u g a v e h e r t h e k e y s ?

A Y e s, sir.

Q N o w, w a s t h e h o u s e i n c o n diti o n f or h e r t o g o i nt o it at 

t h e ti m e s h e s ai d s h e di d n’t c ar e t o g o i n?

A Y e s, sir; it' w a s. S h e h a d si x t a bl e s wit h ei g ht c h ai r s, 

a n d pl e nt y of c h ai r s t h at s h e c o ul d h a v e t a k e n o ut of t h e r o o m 

u pst air s t h at t h e r o o ms w e r e n’t l a r g e e n o u g h f or t hr e e c h ai r s 

— a n d I t h o u g ht b y m a ki n g a m a k e s hift u ntil s h e h a d r e all y 2 0 

g ot b o ar d e r s f or t h e s e a s o n; a n d if s h e h a d c o m e t o m e s o oti er 

I c e rt ai nl y w o ul d h a v e s u p pli e d t h e m.

Q Di d s h e e v e r c o m e t o y o u b ef or e t h e ti m e w h e n s h e t o o k 

p o s s e s si o n of t hi s p r o p e rt y, a n d c o m pl ai n t h at s h e h a d g u e st s 

t h at sli e h a d t o t ur n a w á y b e c a u s e s h e c o ul d n’t g et p o s s e s-

si o n ?

( O bj e ct e d t o a s i rr el e v a nt. Q u e sti o n all o w e d. E x c e pti o n 

n ot e d" f or pl ai ntiff.)

A  N o, sir; s h e di d n ot.

Q Di d y o u; o r a n y ori e f or y o u, or w a s t h e r e pr o vi d e d g Q 

u n d er t h e l e a s e, l a c e c u rt ai n s'f o r t h e dirii ni g r o or h ?



A  Mrs. Drischman asked me about that, and I said to her, 
“ Mrs. Drischman, don’t you think that it would be better not 
to have them, because you need all the air, because there are 
screens there,” and she said, “I want them and I suppose I 
will have to buy them,” and I said, “ No, you needn’t,” and I 
supplied them.

Q How about for the parlor and office?
A  The same were supplied.
Q And the portiere for the parlor door?

IQ (Objected to. Question withdrawn.)

Cross-examination.

By Mr. Bourgeois:

Q Mrs. McManemin, were the goods that you purchased 
from Marks’ Brothers, that you had intended to have sent to 
you on Presbyterian Alley, received by you?

A  No, sir; not an article was received.
Q Do I understand you to say that you did not ask Mrs. 

Drischman to pay you the $400 in advance?
A  I did not.

20 Q How did it happen that she came to pay you?
A  She came over, and we were getting the curtains and 

things ready for the house, and I was bothered and worried, 
and she spoke about the different improvements that had been 
made, and so on, and I said there were lots of things to be 
done, and I said, “ Really, I am rather embarrassed and there 
are lots of things I want to do,” and I said, “I would like to 
have a little steam table in the serving room and also make 
the porch up over the piazza and make it into a sun parlor,” 
and I said, “ But I really couldn’t do it now, not this year, and
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maybe not next, and dear knows when, because I don’t want 
to incur any further expense,’”and then we were talking over 
that this day and I was speaking about getting the place 
ready, and she said not to worry. So the next day she came 
over and she said, “ I have $500 in the saving fund now, that 
is, for my next payment, and you might as well have it,” and 
I said, “Oh, I thank you very much, and I am not asking you 
for money, but I couldn’t really do these things at all,” but 
she said, “You might as well have the money now, as it is ly-
ing in the bank; you might as well have the benefit of it as the 10 
bank.” That is the words she said. And I said, “I am per-
fectly willing to receive the money when it is due.” So the 
next day she came over. There was nobody in the house—  
not a person. This man that was testifying this morning was 
not about at all.

Q You are kind of getting off the track.
A  No, I am not. And she came in and she said, “ Mrs. 

McManemin, I have brought you the money.” I said, “Oh, 
Mrs. Drischman, you are extremely kind and I really didn’t 
ask you to do that,” and she said I might as well have it, “ 120 
cannot give you $500; I will give you $400.” I took the 
money and gave her a receipt.

Q And when did you give her the receipt? '
A  The very day she gave me the money.
Q At the same time?
A  That is right.
Q Sure?
A  Yes, sir.
Q Now let me call your attention to something; then if you 

are wrong you want me to correct you. 0q

A  I am not wrong.
Q Didn’t she go over home and come back again and say, 

“ Mrs, McMenamin, I would like to have a receipt for that
as



$ 4 0 0 ^* a n d ái d fft y o u s a y;- “ N o w, t h e r e i á ri ó ri s e of a r e c ei pt- 

t h e r e rér n ó' u s e of it aft all /’ a n d t h é n di d n't s h e c o m e b a c k 

a g ai n* ari d i nsi st O n y o u gi vi n g h e r a r e c ei pt, a n d t h e n y o U 

g a v e h e r a r e c ei pt w hi c h i s; t ar n o ut of á b o o k ?

A  N o > si n Di d- y o u e x p e ct- h e r t o gi v e m e $ 4 0 0 wit h o ut 

gi vi n g a r e c ei pt ? F w o ul d c o n si d er t h at v e r y f o oli s h.

Q h a n't 5 t h at t h e r e c ei pt t h at y o u g a v e h er ?

A  T h at i s t h e r e c ei pt.

Q Ari d t o m fr o m a littl e p ass- b o o k?
1 # A  1 “ di d' gi v e h e r t h at r e c ei pt

^  A ri dí ó m tf e e é V é hi ñ g of t h e d a y o n w hi e h t h Or h O n e y w a s 

p ai d ?

A  N ot i # t h e e v e ni n g, b ut di r e ctl y s h e g a v e m e t h e m ori é y.

Q W h at * ti m e of t h e d & y w a s t h e m o n e y p ai d ?

A  I di d n’t l o o k at t h e cl o c k; it w a s n’t e v e ni n g, t h o u g h.

Q W h at ti m e ?

A* I c o ul d n’t t ell y o u* t h at, sir.

Q I n t h e m or ni n g or aft er n o o n ?

A- T b af c F c o ul d n’t e x a ctl y t ell y o u.

Q 4 W h o w a s pr e s e nt w h e n i f w a s p ai d ?

A  A gi rl t h at I h a d a f t h at ti m e.

Q W h e r e i s s h e ?

A  S h e i s i n E Ur O p o n o w, vi siti n g h e r n V ot h ér.

Q  D o y o u k n o w' w h et h e r it Was m o r ni n g or aft er n o bri t h at 

it w a s p ai d ?

A  I t ol d y o u I di d n’ t r e m e m b er.

Q Y o u ar e s ur e t hi s w a s gi v e n at t h e s a m e ti m e ?

A  I a m p o siti v e of it.

N o vr ¿; w h o »' W hs * pr e s é nt e # h eri! M Ts V D Vi S C b m hri' c a Tri O iri t o 

3 @r y o u a n d s ai d, “ Y o u s h o ul d n ot w o r r y a b o Uf y b Ur n ót g etti n g 

h e r t h e pl a c e ” ?

A  T hi s s a m e girl *.

Q: A n d s h e i s d n E ur o p e. *
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A  Y e s,  sjr.
Q H o w l o n g h a s s h e b e e n t h er e ?

A  I d o n’t k n o w w h et h e r s h e h a s b e e n t h er e a m o nt h o r n ot.
I e x p e ct h e r b a c k a g ai n s h o rtl y.

Q N o w, y o u s a y ^ y o u g a v e h er t h e k e y s s o m e ti m e b ef or e 
E a st er ?

A I di d, i n d e e d.

Q W h e n w a s E a st er ?

A  I c a n t t ell y o u t h e d a y of t h e m o nt h, b ut T k n o w t h e r e 

w a s E a st e r S u n d a y a n d E a st e r M o n d a y. 1 0

Mr. B o u r g e oi s: Will y o u a g r e e t h at it w a s t h e 1 5t h of t h e 
m o nt h t h at y e ar ?

Mr. C ol e: I d o n’t k n o w. I will a g r e e t o it if it i s a f a ct.

Q Mr s. D ri s c h m a n, y o u g ot t h e w h ol e $ 1 5 0 0 f or t h e r e nt ?
A  Y e s, sir; w e g ot o ur r e nt.

Q A n d y o u g ot h o w m u c h of it di r e ct, y o ur s elf ?

( O bj e ct e d t o a s n ot c r o s s- e x a mi n ati o n.)

A  $ 4 0 0 p ai d.

Q Di d y o u g et t h e l a st p a y m e nt y o ur s elf ?

A  I di d n et. 2 0
Q Di d n’t y o u r s o n g et it ?

A H e c e rt ai nl y di d, b e c a u s e I h a d gi v e n hi m p o w e r of 
att o r n e y t o d o it.

Q A n d t h e $ 5 0 0 c a m e t h r o u g h Mr. D o w n s ?

A I d o n’t k n o w w h e r e it n a m e fr o m, h ut I k n o w it w a s r e-
c ei v e d — $ 4 2 5.  H e r e c ei v e d hi s  f or- c o m mi s si o n.

Q W h at w a s t h e r e nt al f or t h e y e a r ?

( O bj e ct e d t o.)
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T h e C o u rt: S h e s a y s $ 1 5 0 0, a n d s h e s ai d s h e g ot it.

Q W h at w a s t h e r e nt al pri c e h a d f or t h e s e a s o n ?

A  I h a d e x p e ct e d t o g et $ 1 2 0 0.

Mr. C ol e: I w a nt, at t hi s ti m e, t o off er i n e vi d e n c e a fil e of 

t hi s c o u rt i n t h e c a s e of M a r y M. Dri s c h m a n v s. S a r a h E. 

M c M a n e mi n, b e g u n b y s u m m o n s att e st e d t h e ei g ht h d a y of 
A u g u st, 1 9 0 0.

M r s . S u e  L a i r d , S w o r n.

Di r e ct e x a mi n ati o n.

1 0 B y Mr. C ol e:

Q  Mr s. L ai r d, w h e r e d o y o u li v e ?

A  2 4 S o ut h Vi r gi ni a A v e n u e.

Q I n t h e pr e mi s e s t h at ar e i n q u e sti o n i n t hi s s uit ?
A  I d o.

Q W h e n di d y o u g et p o s s e s si o n ?

A  T h e fi r st d a y of A p ril.

Q  O f t hi s y e ar ?

A T hi s y e a r, y e s sir.

Q  H o w l o n g w a s t h at aft er Mr s. Dri s c h m a n h a d s ur r e n d er e d 

2 0 p o s s e s si o n, if y o u k n o w ?

A W ell, I g u e s s a b o ut t w o or t hr e e h o ur s.

Q H o w di d y o u fi n d t hi s h o u s e wit h r e s p e ct t o t h e s uffi ci-

e n c y of di s h e s a n d c o o ki n g ut e nsil s ?

A  T h e h o u s e i s f ull y e q ui p p e d.

Q W a s it at t h e ti m e y o u t o o k p o s s e s si o n ?

A Wit h t h e e x c e pti o n of a v e r y f e w arti cl e s.

Q W h at w e r e t h e y ?

A  T h e di s h e s —
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( O bj e ct e d t o o n t h e g r o u n d t h at t h e j u r y i s n ot o bli g e d t o 

t a k e t hi s wit n e s s’ s o pi ni o n a s t o w h at a m o u nt s t o t h e f ull 

e q ui p m e nt of a h o u s e.) .  : ,  , <r. •

Q  C a n y o u t ell t h e j u r y w h at y o u f o u n d i n t h e h o u s e i n t h e Q 

w a y of f ur ni s hi n g s a n d c o o ki n g ut e n sil s w h e n y o u t o o k p o s-
s essi o n ?

A A s f ar a s t h e di ni n g r o o m w a s c o n c er n e d e v e r yt hi n g 

w as t h er e; i n r e g a r d t o c h ai r s a n d t a bl e s a n d c o o ki n g ut e nsil s * 

t h er e h a s n ot b e e n a n yt hi n g b o u g ht f or m e at ail.

( O bj e ct e d t o a n d a s k e d t o b e st ri c k e n o ut a s n ot r e s p o n- i o 
si v e.) ' . j 1 1

Q  D o n’t t ell if a n yt hi n g h a s b e e n b o u g ht f or y o u; b ut t ell Q  
w h at w a s t h er e. A

' , ■' ■ ■ . r (? Q

( O bj e ct e d t o.) . / T/ V

A E v e r yt hi n g w a s t h e r e e x c e pti n g a f e w di s h e s t h at h a v e 
b e e n s u p pli e d si n c e.

Q W h at a b o ut t h e b e dr o o ms ?

A E v e r yt hi n g i s c o m pl et e. 5 o

Q D o y o u k n o w w h at t h e si z e of t h e h e at er is ?

A I c a n’t t ell y o u. « q

Q D o y o u k n o w h o w m a n y r o o m s ar e h e at e d ?
A  S e v e n r o o ms. ; ;

Q A n d w h at a b o ut t h e d o w n st air s ?

A T h e di ni n g r o o m a n d t h e offi c e a n d e x c h a n g e a n d t h e 
p arl or.  >  . ;  ,  /; r v  . ■  • _ +

Q I s t h at all of t h e r o o m s o n t h « fir st fl o or ? )

A T h at i s all. ;

Cr o s s- e x a mi n ati o n,



Q Wow many of those rooms have registe# î«: lhern̂ » 7?
A  Seven sleeping rooms.
Q How many rooms are therfe in the house?
A  Twenty-thre'e.
Q How many rooms on the third floor?
A  EfeySn;
Q How many: rooms on the: third floor, have registers in 

them?
10 A  Not any..'

Q Have you had any fire in the heater this year?
A  In the early spring.
Q Notvthis winter* not; this.,fall?,.;
A  No.
Q Been any occasion for it?
A No.

Directexamihationiir^Continned^d' ?

By Mr. Cole:

Q Mrs. Laird; just come here again pi omitted to ask. yon a t-i 
20 question or two. After you had taken possession -of this! 4  

property did you fiodUaiiy^«^QkingH^en$^^iN^^]perl|^h^^i. 
than in the kitchen?

A  There was quite a number stored in! an outside box» > ?
Q  Wherferwas>s‘therh©x?s:<i
A  Outside in the back yard. That box was piled com-.h-v 

pletely full.
Q Of cooking utensils?
A  Yes; just threw in and only rusty.
Q What did you do with them?

w



A  J u st l eft t h e m r e mai n t her e. E «il y haxi hfl O!- us e*  f o hit h e m. I 
h a d  s uffi ci e nt  wit h o ut.  _ :J -

Q Y o u  d o n’t  k n o w,  of  c o urs e,  h o w«t h e yf g o b » o utit h er e?
A  I c a n’t  t ell y o u  t h at.

B y  T h e  C o ur :̂

Q  W h e r e  di d  y o u  s a y t h e y wer e,  o ut si d e?
Q  I n a  b o x  o ut si d e  of  t h e y a r d,  i n  d h e*scr a p.- b o x.

B y  Mr.  C ol e:

Q  Di d  y o u  e x a mi n e,  t h e m ? wit h  ¿ my par e.  t o* -l e ar n t h ei r 
c o n diti o n?  1 0

A  X h e y. ^ wer et*- n Qt,, aii y  us e  at  , all; v.t h er e , w a s; »¡r ust y , wat er  
st a n di n g i n t h e m. S o m e  h a d  b e e n  ;t hr o w n ui.t h e r e  t a n d  t h e 
w at er  st o o d i n t h e m a n d  r ust e d t h e n a ^ a gy e at ma n y »  t hi n gs t h at 
a p p e ar e d  t o me  t o b e.  g o o d w h e n d h e y  wer e  t hr o w n t h er e, 
j yj Q Dj d » y o u,fi n d  a n y  di s h es  o u  tt i n  t h e. ya r d;  > br o k e n,  di s h es?

A  Y e s,  si r.
Q  H o w  m a n y?  «.j
A  ^ V ell,  X ^ O/ ul d nt’t.  t ell y o u-  h p wi  m a n y.  . T h er e wer e  dif-

f er e nt br o k e n  t hi n gs i n t h at b o x,  diff er e nt  br o k e n,  di s h es.

Qr o § &  E x a mi n ati o n /  ( C o nti n u e d,) 2 0

%  Mi.  B o ur g e oi s:

Q d 3( o >y <* u  k n o w- h o w  l o n g t h es e c o« o ki ng ut e nsil s  hal dr  be e n  
o ut  i n t h e b o x?  .

A < i Me B * i n c a n’ M eli y o u si di at.

Q{ Di d  y o u  fi n d a n yt hi n g  el s e  ar o u n d  t h e y ar d*  e x c e pti n g  
t h e c o o ki n g  ut e nsil s  art Brt h e- dis h es?

A  N o.  • -
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G  Di d n’t fi n d a n y h e at er ? 

A  N o .' ' ' ? h  

Q N o r r e gi st er s ?

A  N o.

M r s . E mil y  S t e h l e , S w o r n.

Di r e ct e x a mi n ati o n.  -  . . .

B y Mr. C ol e:

Q W h e r e d o y o u li v e, Mr s, St e hl e ?

A  2 1 Pr e s b yt eri a n a v e n u e.

1 0   Q H o w i s t h at r el at e d t o 2 4 S o ut h Vi r gi ni a a v e n u e ?
A  A dj of ni ri g' y a r d s. !

Q Y o u r h oii s e i n t h e r e ar ? 1

A  M y h o u s e if r t h e T e a r, y e s, si r.

Q  Di d y o u li v e t h er e d uri n g t h e ti m e t h at Mr s. Dri s c h m a n 
w a s li vi n g at 2 4 S o ut h Vi r gi ni a a v e n u e ?

A  I di d. ■’ i • '' : ' i-  '

Q  H a v e y o u e v e r b e e n i n 2 4 S o ut h Vi r gi ni a a v e n u e ?
A I h a v e.

Q D o y o u k n o w a n yt hi n g a b o ut t h e "siz e of t h e H e at e r t h at 
o n i s i n t h at h o u s e ?  ̂ ,

A  N o, I d o n ot.

Q N o w w hil e Mr s. Dri s c h m a n w a s t h e r e di d y o u h a v e a n y 

o c c a si o n t o o b s e r v e c o o ki n g ut e nsil s o r di s h e s,, t h at w er e 
b r o u g ht o ut of t h e kit c h e n i nt o t he* y ar d ?

A  I n e v e r s a w; # n y di s h e s b r o u g ht C ut b ut I di d s e e c o o ki n g 
ut e n sil s t hr o w n a w a y.  ̂  0

I Q  W hil e s h e w a s i n p o s s e s si o n ?

A  Y e s, sir. ;
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A  Was it done by her, do you know?
A  Well, yes, I think sometimes there was. I saw her one 

day throw away a large coffee pot.
Q Did you ever see any broken dishes out in the yard?
Q Well, I couldn t say about broken dishes. I saw broken 

slop bowls in the barrels that were in the alleyway.
A  That camé out of that house? ; 1
A  Came out of that house I suppose, yes; sir. '

Cross-examination.

By Mr. Bourgeois: ' " j q

Q Mrs. Stehle, what is it customary to do with broken slop 
bowls? ,

A  Throw them away; I do.
Q And with old cooking utensils the same thing?
A  Well; if I can’t use them I throw them away. But those 

things I should have supposed I could have used.
Q "But you didn’t have an opportunity of examining them?
A  I did.
Q How close were you to them?
A" I saw them in the box that the other lady spoke about?20 
Q How close were you?
A  I had them in my hand.
Q What did you have in your hand?
A  Dinner boilers, three or four, four or five; tinware, jam 

dishes, flesh-forks, spoons— but I couldn’t enumerate, the box 
was so full.

Q Do you know where they came from?
A  Why, of course I didn’t see her put them there— I didn’t 

see anybody put them there.
Q You are a tenant of Mrs. McManemin?
A  I am. 80



J o h n  C. M c M A N g * n N ^ r e c att e d.

Di r e ct E x a mi n ati o n.

B y Mt V G ol e:

Q Mr *, M c M a n e mi n yli a d - y o n a * « x > n v ef a ati o n' » wit h- Mrs. 

D ri s c h m a n r el ati v e t o g o o d s t h at w e r e s u p p o s e d ¿ 0 h a v e b e e n 

s hi p p e diaf m n ^ ^ M ^ < ^f' Br ^t h er s ^i. ® hil «i' d % hi a  ̂ t o 2 4 S o ut h 
Vi r gi ni a a v e n u e ?

A  Y e s, sir; I w a s d o w n t h e r e t al ki n g t o h e r o n e ti m e.

Q A b o ut w h e n w a s t h at, if y o u k n p w ?

1 0 A  W h y, I c o ul d n’t s a y d efi nit el y t h e ti m e. I g o d o w n t o 

• i « Atl a nti c Cit y q uif e,f r e q u e ntl y d u ri n g t h e y e a r.

Q W h e r e w a s t h e c o n v er s ati o n ?

A  T h e c o n v e r s ati o n w a s ' h el d i n h dr di ni n g r o o m.
Q  W h at w a s it ?

• -■  A  It w a s t o* t h e eff e ct t h ^t't h ei e h a d b e e n a l ot of g o o d s 

s e nt t h er e. ? I a s k e d h er if s h e h a d r e c ei v e d it, a n d s h e s ai d 

v’i y e s, t h er e; w a s a l ot of ¿st uff t h er & t h at w a s u s el e s s a s f ar as 

s h e w a s c o n c e r n e d. I m e nti o n e d t h e f a ct t h e n t h at t h e y w er e 

n ot f or h e r o w n u s e, a n d -s he s ai d t h e t w o b o x e s c a m e i n t h er e 

2 0 a n d s h e o p e n e d t h e m a n d s h e f o u n d a l ot of st uff t h e r e t h at 
t h er e w a s t o o m u c h of t h e s ar ^ e' ki n d.

Q Di d s h e r et ur n t h e g o o d s ?

A  N o, sir; n ot hi n g of ‘t h e s ki n d.

i.■ V Q*  Y o u n e v e r g ot t h e g O o d s b a c k ?

A « A- N o, sir.’ I

Q Di d s h e t ell y o u w h at s h e h a d d o n e _ wit ht $ h e m?

A  N o, sir; j u st u s e dft h e pi ft h e r e ,- 1 g u e s s.

C r o s s e x a mi n ati o n.

B y Mr. B o u r g e oi s:
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Q  à t o u r i d ’ " t ü f e  t t r ô  ̂ t  ̂ d   t h t e “ ^ r a i *ic® S t r ijr ^ -’

w h er é ^ âr o u h d t Wè ^éi âft ^ ^ s h e l eft e; tf o fi n d otit if t h o ^ e b ojt e s 

w er e t h er e ?

A N o, I di d n ot.

Q Di d y o u h a v e a n y of y o u r ot h e r t e n a nt s t o l o o k ar o u n d * 

t o s e e if s h e c o ul d fi n d t h e m ?

A N o, I di d n’t h a v e a n yt hi n g t o d o %it h it. 

jQ Di d y o u l o o k t h r o u g h t h e' h o d s e t o s e e W t h e y w er e 

t h er e ?

A Y e s, sir; t h e h o u s e w a s l o o k e d t h r o u g h k h d t h e r e w a s a 1 0 

l ot of arti cl e s t h at w er e h o t t h erf c  ̂ V '

Q Di d y d n fi n d a n y of t h è a rti cl e s t h at-y o u s e nt ? 11 

A Y ë ^f s orii e ^ df t h e' àrti c } £ s” vr ef é t h er e t h at w e s e nt. - 

Q W h at arti cl e s' di d y d u fi n d 5 w e r e rt ot t h er e ?" ”

A R d att y /l C ô ul d n *t 3 t ëll y d u t h at;

B y Mr. C ol e:

Q C o ul d y o u t ell b y l o o ki n g a t t h efli st ?; , ■

A N o, I a m n ot v e r y c o n v e r s a nt wit h s u c h arti cl e s, h o u s e 

ut e nsil s a n df e hi n g s gft t h at s o r k n v

D ef e n d a nt r e st s. 2 0

P L A I N T I F F © T E S T I M O N Y  =I N R E B U T T A L * 

M r s . oil

Di r e ct E x a mi n ati o n.

B y  Mr. * B o Ür g e oi s:  ‘

Q  M r § ? P H ^ d h h ii t n ; * M r à f S t e h l e a n d  a n d t ^ e r l a d y  h a v e J u st



te stifi e d t h at t h e y di s c o v e r e d s o m e br o k e n c o o ki n g ut e n sil s 

a n d br o k e n sl o p b o wl s i n a b o ?i i n t h e b a c k y a r d. D o y o u 

k n o w h o w t h o s e arti cl e s c a m e t h er e ? "s*
A  Y e s, sir. :? >• . ■ . y

Q H o w ? ..  . - >-i »•

A I p ut t h e m t h er e m y s elf.  c  •:   ̂ .

Q W h e r e di d t h e y c o m e fr o m ? R 5 o >

A  C a m e fr o m m y h o u s e o p p o sit e. ! <  ’ ( I
Q W hi c h h o u s e ? v

1 0   A  2 5 S o ut h Vi r gi ni a a v e n u e. .  d  .

Q T h e n y o u h a d t h e m w h e n y o u w e nt t h er e ?  ̂ ’f f}-  i 

A  Y e s, sir; I u s e d t h e m a s m u c h a s I c o ul d a n d aft e r I 

b o u g ht t h e n e w o n e s I t hr e w t h e m a w a y, a n d I h a d t h e y a r d 

all cl e a n e d u p a n d t h e m a n di d n’t t a k e t h e m a w a y.  ft T?- ;

Q Di d y o u t h r o w a w a y a n y of t h e c o o ki n g ut e nsil s or 

di s h e s t h at w er e i n t h e h o u s e of Mr s. M c M a n e mi n, t h at w er e 

t h er e ? “ • M

A  N o, si r. s

Q O r t h at w er e e v e r s e nt t h er e ? !-

2 0   A  N o, si r. p gl ; ,  v

Q N o w Mr. M c M a n e mi n h a s t e stifi e d t h at h e p ur c h a s e d a 

li st of g o o d s a n d t h e y w e r e s e nt t o y o u a n d y o u r ef u s e d t o 

a c c e pt t h e m — 1 0 } 4 d o z e n h ot el v e g et a bl e pl at e s, 5 d o z e n b utt er 

pl at e s, 4 * 4 d o z e n i n di vi d u al m e at pl at e s, 2 ^ 4 d o z e n di n n er 

pl at e s, 4 ^  d o z e n s alt c ell a r s, 2 d o z e n g o bl et s, y 2 d o z e n 

vi n e g a r c r u et s, c off e e p ot a n d t e a p ot. Will y o u st at e t o t h e: 

j u r y w h et h e r or n ot t h e s e arti cl e s w e r e s e nt t o y o u ? f

A  A  littl e b o y c a m e i n wit h a s m all b a s k et of di s h e s, wit h 

a c off e e p ot of o n e q u a rt a n d a t e a p ot of o n e q u a rt, a n d t h e 

3 0  littl e b o y s ai d, “ H e r e i s di s h e s, ” a n d I s ai d, “ W h at i s t h e 

n a m e ?” a n d h e s ai d, “ I h a v e n o n a m e. ” A n d Mr. M c M a n e-

mi n s ai d, “ W h y w o ul d n’t y o u a c c e pt t h o s e di s h e s ?” I s ai d, “ I 

w o n’t a c c e pt of s u c h a t hi n g. I w a nt t h e di s h e s I s e nt y o u a

9 6



list for or I want none. I can’t use a teapot of one quar,jt 
when I have sixty people in the house, or expect to have, to 
make that rent.”

Q Did you have a conversation with Mr. McM^nemin, 
sometime before you went into the premises, I think, in which 
you said to him that you had changed your mind about going 
in before Easter?

A I never saw the gentleman until after I had been in the 
house maybe two or three weeks. He said, -‘I am Mr. Me- 
Manemin and my mother sent me to see you about the 10 

dishes.”
Q Then this conversation that took place before you went 

into the house was with some other Mrs. Drischman?
A Well, I am the only Mrs. Drisqhman on the island.
Q And it was not with you?
A No, sir.
Q Mrs. McManemin also says she had a conversation with 

you on the second day of April in which she says you said 
she need not worry about having the house ready for you, 
that you could take the boarders and room them in 24. and2Q 
they could eat in 25.

A  Mr. Bourgeois, I am too poor a woman to do that; I 
work too hard for my money.

Q Did you ever have such a conversation?
A  No, sir; I wouldn’t have made a mortgage on my prop-

erty in Baltimore—

The Court: No; don’t say that.

Q They have testified that a lot of things were ordered sent 
to you down there. What goods did you receive?

A  Why, there were two boxes came there, and Mr. Miller jq  
opened them and I found things in there that I didn’t send
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for, and I knew it wasn’t my property, and I sent word to 
Mr. Robinson whether I should keep those things and use 
them, and I left them there in the cellar. They were there 
when I left.

Q And if they were'intended for you, you never knew it?
A  No, sir.
Q Now the statement is made that you received the keys 

for this property about Easter time. What was said to you 
when the keys were handed over to you?

10 A  Mrs. McManemin said the house wasn’t ready for me, 
but she would leave the keys with me to leave the painters go 
there and the men with the fire escapes and the men to fix 
the chairs.

Q What did you do with the keys in November?
A  I gave them to Mr. Sypherd.
Q For what purpose?
A  He told me to leave them there.
Q Mr. Sypherd’s office is with whom?
A  Mr. Downs.

20 (Objected to. Objection sustained. Exception noted for 
plaintiff.)

By the Court:

Q She said she left in November, and another of the wit-
nesses spoke of her leaving April ist. Did you go back 
again in the spring?

A  No, sir; I never went near the house.

By Mr. Bourgeois:

Q Now Mrs. Drischman, Mrs. McManemin stated that you 
9atne find paid her $>400 voluntarily, that she did not agk yoy



for that money at all; was that true?

(Objected to. Objection sustained.)

Cross-examination.

By Mr. Cole:

'  Q  What did you tell Mr. Sypherd,' your attorney, when 
you delivered the key of these premises to him?

A I told him nothing. I simply gave him the key and told 
him I was going to Baltimore. ^

Q Do you know how the keys g'Ot back to Mrs. McMane- 
min? JO

A  I think he delivered them to Mr. Down?
Q Well, do you know?
A No, sir.
Q Don’t you know that he didn’t deliver them until 

April ist?
A  He didn’t deliver them until April ist, because I had my 

sign up, and kept my sign up, and I waited until the ist to 
take it down, and I didn’t take it down until the 2nd.

Q So you had yo^ry sign up there until the 2nd of April, 
1901? 20

A  Yes, sir.
Q Didn’t you tell Mr. Sypherd, when you left possession, 

not to give up the keys until your lease was up?
A  No, sir; I didn’t tell him anything.
Q Then you had no conversation with Mr. Sypherd at all 

when you left the keys with him?
A  No, sir. I had a conversation with him; he asked me 

where I was going and I told him I was going home, Balti-
more.
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Q  Di d y o u t ell hi m w h e n y o u r l e a s e e x pi r e d ?

A  Y e s, si r; t h e t st of A p ril.

Q W h y di d y o u t ell hi m t h at ?

A  H e a s k e d me. .

Q Y o u di d n’t e x p e ct hi m, di d y o u, t o d eli v er t h e k e y s b e-

f or e y o u r l e a s e e x pi r e d ?

A I di d n’t k n o w w h at h e w o ul d d o wit h t h e m.

Q Y o u di d n’t c ar e, di d y o u ?

A  T h e h o u s e w a s n o g o o d t o m e; I c o ul d n’t u s e it.

1 0  Q B ut y o u i n st r u ct e d hi m t o d eli v e r t h e k e y s u p t o Mr s. 

M c M a n e mift ? % ‘

A  N o, sir; I di d n’ t t ell hi m t o d o a t hi n g.

Q Mr s. Dri s c h m a n, w h y di d n’t y o u a n s w e r t h e l ett e r t h at 

Mr. M c M a n e mi n s e nt y o u a b o ut t h e g o o d s fr o m W a n a- 

m a k e r’ s ?

A  I d o n’t r e m e m b er r e c ei vi n g a n y.

( L ett e r s h o w n wit n e s s, E x hi bit D 3.)

A  W h y, I di d s e n d hi m a n a n s w e r t o t h at.

Q W h e r e di d y o u a d dr e s s t h e l ett er ?

2 0  A 1 a d dr e s s e d it t o hi s offi c e. I f or g et hi s a d dr e s s.  I a n-

s w e r e d it t h e s a m e d a y.

Q Y o u a n s w e r e d it y o u r s elf, di d y o u ?

A  Y e s, I a n s w e r e d it m y s elf, b e c a u s e all t h o s e t hi n g s di d n’t 

c o m e;

QÏ Il s h at di d y o u s a y i n t h e l ett er ?

~ A  O h, I c a n’t r e m e m b er n o w. I si m pl y t ol d hi m o n e- h alf 

of t h e g o o d s di d n’t c o m e, a n d I t ol d hi m w h at I r e c ei v e d i n 

t h é l ett er, w hi c h I t ol d hi m a b o ut at Mr. S y p h e r d’ s offi c e 

w h e n I p ai d hi m t h e l a st $ 5 0 0.

Pl ai ntiff r e st s.3 0
1 0 0



D E F E N D A N T’ S T E S T I M O N Y I N S U R R E B U T T A L.

- J o h n  C. M c M a n e mi n , r e- c all e d.

Di r e ct e x a mi n ati o n.

B y Mr. C ol e: .  :

Q Mr. M c M a n e mi n, di d y o u h a v e a c o n v e r s ati o n wit h Mr s. 

Dri s c h m a n a b o ut t h e l ett er y o u h a d s e nt r e s p e cti n g t h e g o o d s 

fr o m W a n a m a k e r’ s, aft er y o u h a d s e nt t h e l ett er ?

A  I m et Mr s. Dri s c h m a n at t h e c or n er of N o rt h C a r oli n a 

a n d Atl a nti c A v e n u e s o n e e v e ni n g, a n d I st o p p e d a n d t al k e d 

1 0 wit h h er, a n d I a s k e d h e r w h y s h e di d n’t r e pl y t o m y l ett er; 

a n d s h e w o ul d gi v e n o e x c u s e, a n d fi n all y | a s k e d h e r if s h e 

h a d r e c ei v e d all t h e g o o d s, a n d s h e s ai d' n o 1; s h e h a d n’t, t h er e 

w er e s o m e g o o d s mi s si n g; a n d I a s k e d n e r f or a li st of t h e m 

s o I c o ul d m a k e a c o m pl ai nt t o W a n a m a k e r’ s a b o ut it, a n d I 

h a v e n e v e r r e c ei v e d a n y li st a s y et.

Q Di d s h e t ell y o u w h y s h e, h a d n’t a n s w e r e d t h e l ett er ?

A N o, s h e g a v e n o r e a s o n f or it at all.

Q Di d s h e s a y, at t h at ti m e, t h at s h e h a d a n s w e r e d t h e 

l ett er ?

2 0  A  S h e di d n’t m a k e a n y a s s erti o n of t h at ki n d at all.

N o cr o s s- e x a mi n ati o n.

D ef e n d a nt r e st s.
•' ?  l C

M a r y  M . D r i s c h m a n , r e- c all e d. 

Di r e ct e x a mi n ati o n.

1 0 1



By Mr. Bdurgeois:

Q Mrs. Drischman, I show you a receipt for $400, which 
you paid to Mrs. McManemin, and ask you, did you receive 
that receipt from her immediately after you gave tier the 
money?

A  No, sir; I did not.
Q Where did you pay the money to her?
A  In her kitchen.
Q And what? did you then do?

10 A  Then I went home.
Q What did you do when you went home?
A  I thought about it and went back and asked if I got the 

receipt.

Mr. Cole: I olij'eet, on the ground that it is undertaking to 
rebut immaterial matter brought out on cross-examination.

The Court: I cannot allow it at this time except by con-
sent.

Mr. Bourgeois: To contradict what his witness testified to 
on the stand?

20 The Court: You closed your rebuttal and Mr. Cole has 
gone in to rebut that, and at this stage of the case I cannot 
allow this witness to testify.

Mr. Bourgeois: I will ask for the privilege of showing by 
this witness, and by another witness, that the testimony 
offered by Mrs. McManemin, in which she stated that the re-
ceipt was given precisely at the time the money was paid, was 
untrue.
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T h e C o urt: D o y o u w a nt t o c o n s e nt t o t h at, Mr. C ol e' ?

Mr. C ol e: M y o bj e cti o n i s t h e r e a n d t h e r e a s o n s f or it n ot 
g oi n g i n.

T h e C o urt: I will s u st ai n t h e o bj e cti o n.

( E x c e pti o n n ot e d f or pl ai ntiff.)

B ot h si d e s r e st.

C H A R G E O F T H E C O U R T.

T hi s s uit, g e ntl e m e n, i s b r o u g ht b y M a r y  D r i s c h m a n  

a g ai n st S a r a h  E. M c M a n e mi n , t o r e c o v e r d a m a g e s f or t h e 

all e g e d f ail ur e of t h e d ef e n d a nt t o f ur ni s h a n a d e q u at e s u p pl y 1 0 

of di s h e s a n d kit c h e n ut e n sil s f or t h e u s e of a b o a r di n g h o u s e 

all e g e d t o h a v e b e e n r e nt e d b y t h e pl ai ntiff of t h e d ef e n d a nt, 

a n d f or t h e f ail ur e t o pr o vi d e a st e a m-t a bl e a n d a s u n- p arl or 

at s ai d b o a r di n g h o u s e, a n d f or t h e f ail ur e t o d eli v er t h e s a m e 

t o t h e pl ai ntiff o n t h e s e c o n d d a y of A p ril, 1 9 0 0, a n d f or t h e 
f ail ur e t o p r o p e rl y h e at s ai d h o u s e.

Pl ai ntiff all e g e s t h at s h e r e nt e d t h e h o u s e i n M a r c h, 1 9 0 0, 

t h r o u g h t h e a g e n c y of D o w n & S h e d a k e r, a n d t h at t h e y, as 

t h e a g e nt s of d ef e n d a nt, a g r e e d t h at t h e h o u s e s h o ul d b e f ur-
ni s h e d, d eli v er e d a n d h e at e d as a b o v e. 2 0

Pl ai ntiff all e g e s t h at t h e h o u s e w a s n ot d eli v e r e d u ntil M a y 

3r d, t h at it w a s n ot f ull y f ur ni s h e d a n d e q ui p p e d, a n d t h at it 

w a s n ot p r o p e rl y h e at e d a s t h e a g e nt s h a d pr o mi s e d it s h o ul d 

b e. S h e cl ai m s t h at, b e c a u s e of h e r f ail ur e t o g et t h e h o u s e 

o n t h e s e c o n d d a y of A p ril, s h e l o st t w e nt y- ei g ht b o ar d er s, 

w h o, s h e s a y s, w o ul d h a v e r e m ai n e d wit h h e r a w e e k or t e n 

d a y s a n d w o ul d h a v e p ai d h e r fr o m t e n t o t w el v e d oll ar s p er 

w e e k, a n d t h at s h e t h e r e b y l o st t h e pr ojit wjii c h ^ v o gj d h a v $ 

r e s ult e d fr gr n § ai d b u si n e s s,



She claims that afterwards the defendant, in consideration 
of the plaintiff’s paying $400 rent in advance of its maturity, 
agreed to provide the steam-heating table, the sun-parlor and 
the dishes and kitchen utensils above referred to, and that be-
cause of the failure to provide these things it was necessaiy 
for her to purchase dishes and cooking utensils at an expense 
mentioned by her in her testimpjiy.

The plaintiff alleges also that, because of the house not 
being properly heated, she was obliged to close the same in 

10 November, several months before her term of one year had 
expired.

The defendant insists, first, that the property was rented by 
the plaintiff of John C. McManemin and not of her; and as 
proof of this the defendant introduced in evidence a lease in 
writing, dated March 20th, 1900, between John C. McMane- 
min and the plaintiff, wherein the said John C. McManemin 
did grant and demise the property in question to the plaintiff 
for the term of one year from the 2nd day of April, 1900, for 
the rental of $1500.

20 Now the primary question is, did the plaintiff lease the 
property in question of John C. McManemin and enter into 
possession thereof as his tenant under the lease in evidence. 
If so her contract was with him and her remedy for any failure 
to provide for the provisions and covenants of that lease must 
be against him and not against the defendant in this case.

If, however, you find that the plaintiff did not enter into 
possession of the said premises under that written agreement, 
but did enter by virtue of a verbal agreement with Downs 
& SJredaker, anci that the defendant, Mrs. McManemin subse- 

30 quently ratified and confirmed the lease made by said agents 
by accepting the plaintiff as a tenant and receiving the rent, 
and that the defendant, in consideration of the payment of 
$400 rent before its maturity, agreed to equip the house in the
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manner claimed by the plaintiff, and that she failed so to do. 
then your inquiry will be, what damages, if any, has the plain-
tiff suffered because of such failure.

Plaintiff claims that the first agreement to fully furnish and 
equip the house as above mentioned was made by Mr. Downs, 
of the firm of Downs & Shedaker, who she says was the 
agent in the leasing of said premises. The witnesses for the 
defence deny this, and say that no such authority was ever 
given to Mr Downs to make such promises. If Downs had 
authority to lease this property to the plaintiff, he had no au-10 
thority to promise additional improvements, unless expressly 
authorized so to do by the owner or her authorized agent, and 
I charge you as a matter of law, as requested by counsel for 
the defence, that third parties dealing with an agent are put 
upon their guard by the very fact, and do so at their own risk. 
They cannot rely upon the agent’s assumption of authority, 
but are to be regarded as dealing with the power before them, 
and they must, at their peril, observe that the act done by the 
agent is legally indentical with the act authorized by the power.

So that if you find that the plaintiff entered into possession 20 
of this property under a verbal lease from the plaintiff, through 
the agency of Downs & Shedaker, you must inquire next 
whether Mr. Downs made the promises for the equipment of the 
house which the plaintiff alleges that he made; and if you find that 
he did make the i epresentations alleged by the plaintiff as to the 
equipment of the house, as to what would be provided, and so 
forth, then you must next decide whether he was authorized 
by the owner to enter into such an agreement; because if he 
was not so authorized, then the plaintiff in this suit cannot 
recover against the defendant for the promises made by Downs. 30

If you find that Downs did not make, or that he made such 
representations without authority, then your next inquiry will 
be whether the defendant, in consideration of the payment of
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$4°° rent before its maturity, agreed with the plaintiff to 
furnish such equipment.

I believe the testimony of the plaintiff as to the promises of 
the defendant at this time when the $400 was paid is sub-
stantially the same as those said to have been made by Downs 
before the renting.

The plaintiff alleges that the defendant did make substantially 
the same promises that she says Downs had previously made 
and that the consideration of said promi.-es was the payment 

ID by her of $400 of the rent reserved some two months before 
it was due. The defendant denies this. She says there was 
some conversation about a steam table and a sun parlor; that 
while she said she would like to supply them, she could not 
do so for a year or two. She says that she told the defendant 
what rooms could be heated, and that the house had never 
been used as a winter house before.

Before there can be a recovery for the plaintiff, you must 
find, first, that she did not enter under the written lease in 
evidence, but as a tenant of the defendant, and that the agree- 

20 ment to equip was made by Downs with authority from the 
owner, or that if not so made, that the defendant herself after-
wards, for a new • consideration, namely, a payment of $400 
before its maturity, made the contract alleged by the plaintiff 
and that she failed to perform it.

If you shall resolve all of these points in favor of the plain-
tiff, then the next inquiry will be, what damages, if any, has 
the plaintiff suffered. She claims, first, loss of profit for 
twenty-eight boarders, for a period of seven or ten days, at the 
rate of $10 or $12 a week.

80 Now, if you find that she is entitled to recover, then it is for 
you to say what would have been the profit— the net profit 
from the boarders— for that period of time at the specified rate; 
remembering also, in considering that question, that the testi-
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mony of the defendant's witnesses is that there was, in effect, 
a waiver of this right to enter on April 2nd. The plaintiff 
claims that she did not do that, and that she was entitled to 
the house then, and the defendant says that plaintiff said she 
did not care and decided not to open the house so soon. And 
before an allowance for a loss of profits on those boarders for 
that period can be made, you must decide first whether or not 
she had waived the right to take the house on April 2nd.

They claim also that there was an expenditure by the plaint-
iff of something like $60— you will remember the sum for 10 
dishes and cooking utensils, which the plaintiff says she had 
to furnish because of the neglect of the defendant to furnish 
them. Now, if you find that the defendant undertook to fur-
nish these things and did not do it and the plaintiff found it 
necessary to do it herself in order to carry on the business, 
then she would be entitled to an allowance for that sum; re-
member also in deciding whether or not she is entitled to it, 
the testimony of both sides— because it is claimed by the wit-
nesses for the defence that they did provide all that they had 
agreed to provide, I think, except one or two articles, a few 20 
dining room chairs, I think, and some other things.

The plaintiff claims also a rebate of the rent paid from No-
vember 25th to April 2nd, because the house was not prop-
erly heated. What J have to say on that subject will appear 
from the requests to charge, which I will now consider.

The Court is asked by the counsel for the plaintiff to charge 
you:

1. If you find from the testimony given that the statement, 
“that the house was well heated and a good winter house,” 
was made, and if you find that the said statement was a condi- 30 
tion between the parties on which said leasing was based, then 
it becomes a warranty, and if not fulfilled the plaintiff is en-
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titled to damages for its breach.
I charge that if those promises were a condition upon which 

the plaintiff entered, and if they were made by Downs by 
authority of the defendant, or if they were made by Mrs. 
McManemin, upon sufficient consideration, then that would be 
true.

2. If you find, from the testimony given, that the state-
ment, “ that if Mrs. Drischman would pay the four hundred 
dollars in advance, that Mrs. McManemin would put in a

10 steam-table, build the sun-parlor, furnish the dishes and uten-
sils,” was made, and that the four hundred dollars was thus 
paid, then that would be a covenant, and if the defendant 
failed to perform her part of it, either in whole or in part, the 
plaintiff is entitled to recover.

I charge you that.

3. If you believe possession was to be given on April 1, 
1900, and, through the fault of the defendant, possession was 
not given on that day, plaintiff is entitled to recover such dam-
ages or loss as she actually sustained during the time she was

2q kept out of possession by defendant
I so charge you, unless you find there was a waiver of the 

right to enter on April 2nd, as testified to by some of the wit-
nesses.

4. If you find that t^e statement, “ that the house was well 
heated and a good winter house,” was made, and that said 
statement was a condition relied upon by the plaintiff when she 
entered into the lease, and you further find that said statement 
was' untrue, then the plaintiff, upon learning the truth of the 
statement, has a right to rescind the contract and recover the

30 money, or proportionate part thereof, paid upon the faith of
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said false statement, or damages for breach of warranty.
I charge you that, if you find that these statements were 

made by defendant or by her authority.

5. The measure of damages is the actual loss sustained by 
the plaintiff, as proven to you.

I so charge you.

6. The lease between John C. McManemin and Mary M. 
Drischman does not preclude plaintiff from showing a contract 
between plaintiff and defendants, nor does it in any manner 
control or affect a contract made between plaintiff and defend-10 
ant.

I charge you that.

7. That former suit has no bearing on this suit, or on the 
right of the parties in this case.

I so charge you.

I am asked by counsel for the defence to charge you:

1. Since it appears that the plaintiff took possession of the
premises under a written lease, all testimony relative to the 
contract of leasing by parol, before and at the time of the exe-
cution of written lease, must be eliminated. 20

That I refuse to charge you, because I have left it for you 
to say whether the entry was under that written lease or 
whether it was by virtue of a parol agreement, which is 
claimed by the plaintiff.

2. Since it appears that the lease under which plaintiff took 
possession was between plaintiff and John C. McManemin there 
can be no recovery against defendant for any breach of the 
contract of letting unless such breach was of a contract made
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between the parties hereto after the written lease based upon 
a valuable consideration.

I refuse to charge that except as I have above stated.
3. Since it appears there is no evidence of any damage by 

reason of any breach of a verbal contract with defendant made 
after the written lease there must be a verdict for defendant.

That I decline to charge.
4 - Theie can be no damages awarded by reason of a failure 

to provide dishes and cooking utensils.
10 I charge that except as to the actual expense of providing 

them. If you find that it was the duty of the defendant under 
her agreement to furnish such dishes and cooking utensils, and 
she failed to do it, then I charge you that she, the plaintiff, had 
a right to supply them at her own expense and recover the 
amount of such expense from the defendant.

5. There can be no damage awarded by reason of a failure 
to provide a steam table or sun parlor, because of want of 
testimony.

I so charge you. There has been no evidence in this case 
20 that I can recall that there was any damage suffered because 

of the lack of a steam table or sun parlor.
6. There can be no damages awarded by reason of the claim 

of lack of heat, because there is no evidence of damages..
I charge you that.
7. There can be no damages awarded by reason of the lack 

of heat, if proved, because there is no evidence of a contract 
of heating.

I decline to charge that. I will leave that for you to say, 
whether there was a contract to heat or not.

30 8. There can be no damages awarded by reason of lack of
heat, if proved, because the testimony of plaintiff amounts to 
a mere expression of opinion or representation, in either of 
which events there could be no recovery.
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I f y o u s h o ul d fi n d t h at t h er e w a s a m er e st at e m e nt o r r e p-

r e s e nt ati o n b y t h e pl ai ntiff as t o t h e s uffi ci e n c y, of t h e h e ati n g 

a p p ar at u s t h at w o ul d b e tr u e.

P er h a p s, g e ntl e m e n, t h e C o u rt h a s n ot b e e n as cl e a r a s it 

s h o ul d b e i n t h e c h a r g e t o y o u a b o ut a n y d a m a g e s f or f ail ur e 

t o h e at d uri n g t h e wi nt er m o nt h s a n d a s c o n n e ct e d wit h t h e 

s u bj e ct of t h e st at e m e nt of r e nt. I m e a nt t o c h a r g e y o u t h at 

if y o u s h all r e s ol v e i n f a v or of t h e pl ai ntiff all p oi nt s w hi c h I 

h a v e r ai s e d, t h e n i n a w ar di n g d a m a g e s; i n a s s e s si n g d a m a g e s, 

t h er e c o ul d b e a n all o w a n c e f or, a n a b at e m e nt of r e nt, b ut 1 0 

t h er e s h o ul d b e n o d a m a g e s a w ar d e d f or l o s s of b u si n e s s o n 

t h at a c c o u nt d uri n g t h o s e wi nt er m o nt h s.

D E F E N D A N T’ S E X C E P T I O N S.

T h e d ef e n d a nt e x c e pt s t o s o m u c h of t h e c h a r g e of t h e 

C o urt a s all o w s t h e j u r y t o s a y u n d er w h o m t h e pl ai ntiff 
e nt er e d.

( W hi c h e x c e pti o n i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A l l e n  B. E n d i c o t t , J u d g e. [ s e a l ]

T h e d ef e n d a nt al s o e x c e pt s t o s o m u c h of t h e c h a r g e of t h e 

C o u rt as l e a v e s ’it t o t h e j u r y t o s a y w h et h e r t h e d ef e n d a nt 2 0 

r atifi e d t h e a gr e e m e nt v e r b all y cl ai m e d t o h a v e b e e n m a d e b y 
D o w n s.

( W hi c h e x c e pti o n i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A l l e n  B. E n d i c o t t , J u d g e, [s e a l ]

T h e d ef e n d a nt al s o e x c e pt s t o t h e C o u rt’ s all o wi n g t h e j u r y 

t o s a y w h et h e r D o w n s h a d a ut h orit y, a s t h e r e w a s n o e vi d e n c e 

of s u c h a ut h o rit y a n d t h er e w a s e vi d e n c e t h at t h e r e w a s n o
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a ut h o rit y, a n d t h at e vi d e n c e, n ot b ei n g i m p e a c h e d or c o n-

t r a di ct e d, i s c o n cl u si v e i n l a w.

( W hi c h e x c e pti o n i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A l l e n  B. E n d i c o t t , J u d g e, [s e a l ]

T h e d ef e n d a nt al s o e x c e pt s t o t h e C o u rt’ s all o wi n g t h e j u r y 

t o t a k e at all i nt o c o n si d er ati o n t h e q u e sti o n of t h e p a y m e nt of 

t h e $ 4 0 0, a n d a s t o w h et h e r t h at m a y n ot h a v e f or m e d a n e w 

c o n si d er ati o n f or t h e c o nt r a ct s u e d u p o n.

( W hi c h e x c e pti o n i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

1 0  A l l e n  B. E n d i c o t t , J u d g e, [s e a l ]

T h e d ef e n d a nt al s o e x c e pt s t o t h e C o urt' s l e a vi n g t o t h e 

j u r y t o d et er mi n e t h e d a m a g e s b y l o s s of pr ofit s.

( W hi c h e x c e pti o n i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A l l e n  B. E n d i c o t t , J u d g e, [s e a l ]

T h e d ef e n d a nt al s o e x c e pt s t o w h at t h e C o u rt s ai d r e s p e cti n g 

t h e e x p e n dit ur e f or t h e di s h e s if t h e pl ai ntiff t h o u g ht it w a s 

n e c e s s a r y t o c a r r y o n b u si n e s s, t h at it w a s a q u e sti o n f or t h e 

j u r y t o s a y w h et h e r it w a s n e c e s s a r y u n d er t h e f a ct s of t h e 

c a s e.

2 0   ( W hi c h e x c e pti o n i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A l l e n  B. E n d i c o t t , J u d g e, [ s e a l ]

T h e d ef e n d a nt al s o e x c e pt s t o t h e C o u rt’ s c h a r gi n g t h e 

pl ai ntiff’ s fir st t o s e v e nt h r e q u e st s i n cl u si v e.

( W hi c h e x c e pti o n i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)

A l l e n  B. E n d i c o t t , J u d g e, [ s e a l ]
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T h e d ef e n d a nt al s o e x c e pt s t o t h e C o u rt’ s r ef u s al t o c h a r g e 

t h e first, s e c o n d, t hi r d, f o urt h, s e v e nt h a n d ei g ht h r e q u e st s f or 

t h e d ef e n d a nt.

( W hi c h e x c e pti o n i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.)
A l l e n  B. E n d i c o t t , J u d g e, [ s e a l ]

T h e d ef e n d a nt al s o e x c e pt s t o all t h at t h e C o u rt s ai d t o t h e 

j u r y r e s p e cti n g t h e a b at e m e nt of r e nt, aft er c o u n s el h a d c all e d 

hi s att e nti o n t o w h at, t o hi s mi n d, w a s a cl e a r i n c o n si st e n c y i n 

hi s pr e vi o u s c h a r g é.

( W hi c h e x c e pti o n i s h e r e b y all o w e d a n d s e al e d a c c o r di n gl y.) 1 0 

A l l e n  B . E n d i c o t t , J u d g e, [ s e a l ]

P L A I N T I F F’ S E X C E P T I O N S.

T h e pl ai ntiff e x c e pt s t o t h e C o u rt’ s c h a r gi n g t h e f o urt h, fift h 

a n d si xt h r e q u e st s of t h e d ef e n d a nt a s c h a r g e d.
A l l e n  B. E n d i c o t t , J u d g e, [s e a l ]
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N E W J E R S E Y C O U R T O F E R R O R S A N D A P P E A L S.

M a r y  M . D r i s c h m a n , 

Pl ai ntiff- D ef e n d a nt i n Ei r or. 

v s.

S a r a h  E. M c M a n e mi n , 

D ef e n d a nt- Pl ai ntiff i n Er r or.

O n E r r o r. 

A s si g n m e nt s of E r r o r.

Pl ai ntiff i n E r r o r m a k e s t h e f oll o wi n g a s si g n m e nt s:

i. ' A d mi s si o n of t h e e vi d e n c e of C h a rl e s Mill e r a s t o 
w h et h e r o r n ot t h e h o u s e w a s w ell h e at e d.

1 0  2. A d mi s si o n of t h e e vi d e n c e of D ri s c h m a n a s t o t h e r e nt
of t h e p r o p e rt y.

3. A d mi s si o n of t h e e vi d e n c e of Dri s c h m a n a s t o h e r c o n-

v e r s ati o n wit h o n e D o w n s, r e s p e cti n g t h e r e nti n g of t h e 
h o u s e.

4 * R ef u s al of t h e C o u rt t o st ri k e o ut t h e t e sti m o n y of 

Dri s c h m a n r e s p e cti n g h e r c o n v e r s ati o n wit h D o w n s a s t o t h e 

c h a r a ct e r of t h e h o u s e, t h e c o n diti o n of t h e r a n g e, et c.

5. A d mi s si o n of t e sti m o n y a s t o l o s s of pr ofit s b y r e a s o n of 

n ot h a vi n g p o s s e s si o n of t h e p r o p e rt y at t h e ti m e all e g e d t o
2 0 h a v e b e e n a g r e e d u p o n.

6. A d mi s si o n of e vi d e n c e a s t o t h e a m o u nt of m o n e y e x-
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pended by plaintiff In the purchase of goods for use in the 
premises.

7. Refusal of the Court to admit lease between McMane- 
min and Drischman.

8. Admission of evidence as to the partnership between 
Downs & Shedaker.

9. Statement of the Court to the jury, which allowed them
to say under whom plaintiff entered into possession of the 
premises. „ ,

10. Statement of the Court to the jury, permitting them to 10 
say whether or not the defendant ratified the agreement ver-
bally claimed to have been made by Downs.

11. Statement of the Court to the jury which allowed them 
to say whether Downs had authority to make the contract 
alleged to have been made.

12. Statement of the Court to the jury, allowing them to at 
all take into consideration the payment of the four hundred 
dollars as to whether or not they may have formed a new 
Consideration of the contract.

13. The charge of the Court, leaving to the jury to deter- 20 
mine the damages by reason of loss of profits.

14. The charge of the Court, which left the jury to find 
damages if they found the plaintiff thought it was necessary to 
purchase dishes to carry on business.

15. The Court’s charging from the first to seventh requests, 
inclusive, of plaintiff.

16. The refusal of the Court to charge the first, second, 
third, fourth, seventh and eighth requests of defendant.
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^7 • To what the Court said to the jury respecting abate-
ment of rent after attention was called to his previous incon-
sistent statement.

THOMPSON & COLE,

Attorneys Plaintiff in Error.
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N E W J E R S E Y C O U R T O F E R R O R S A N D A P P E A L S.

M a r y  M . D r i s c h m a n , 

Pl ai ntiff- D ef e n d a nt i n E r r o r, 

v s.

S a r a h  E. M c M a n e mi n , 

D ef e n d a nt- Pl ai ntiff i n E r r or.

O n E r r o r. 

J oi n d er i n E r r or.

A n d h e r e u p o n c o m e s M a r y M. Dri s c h m a n, t h e d ef e n d a nt 

i n err or, a n d s a y s t h at t h e r e i s n o e r r or, eit h er i n t h e r e c or d 

a n d p r o c e e di n g s af or e s ai d o r i n t h e gi vi n g of j u d g m e nt af or e- 

s ai d, a n d it p r a y s t h e C o u rt m a y p r o c e e d t o e x a mi n e a s w ell 

t h e r e c or d a n d pr o c e e di n g s af or e s ai d as t h e m att er s af or e s ai d 

a s si g n e d f or err or, a n d t h at t h e j u d g m e nt af or e s ai d m a y i n all 

t hi n g s b e affir m e d.

G. A. B O U R G E O I S,

S oli cit o r a n d of C o u n s el wit h D ef e n d a nt 

i n E r r or.
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E x h i b i t  D  2 .

L E A S E.

J o h n C. M c M a n e mi n t o M a r y M. Dri s c h m a n.

D at e d M a r c h 2 0, 1 9 0 0.

[ R e v e n u e St a m p.]

T H I S I N D E N T U R E, m a d e t h e T w e nti et h d a y of M a r c h 
A. D. ni n et e e n h u n dr e d

B E T W E E N J o h n C. M c M a n e mi n, of t h e Cit y of P hil a d el-
p hi a, of t h e St at e of P e n n s yl v a ni a, of t h e fi r st p a rt, a n d M a r y 

1 0  M. D ri s c h m a n, of t h e Cit y of B alti m or e, i n t h e St at e of M a r y-
l a n d, of t h e s e c o n d p art,

W I T N E S S E T H, t h at t h e s ai d p a rt y of t h e fi r st p art h at h 

l et a n d b y t h e s e pr e s e nt s d o e s g r a nt, ¡ d e mi s e, a n d t o f ar m l et 

u nt o t h e s ai d p a rt y of t h e s e c o n d p art, a c ert ai n f ur ni s h e d 

b o a r di n g h o u s e, k n o w n b y t h e n a m e of S a n A nt o ni o, sit u at e 

at N o. 2 4 S o ut h Vi r gi ni a A v e n u e, Atl a nti c Cit y, N e w J e r s e y, 

wit h t h e a p p urt e n a n c e s, f or t h e t er m of o n e y e a r, c o m m e n c-

i n g o n t h e s e c o n d d a y of A p ril, 1 9 0 0, A. D., a n d if, at t h e 

cl o s e of t hi s y e a r’ s l e a s e, t h e t e n a nt p r o v e s s ati sf a ct o r y, Mr s. 

2 0 Dri s c h m a n h a s t h e p ri vil e g e of p e r p et u ati n g t hi s l e a s e fr o m 

y e a r t o y e a r f or fi v e st r ai g ht y e a r s, at t h e r e nt or s u m of 

Fift e e n h u n dr e d (1 81 5 0 0) d oll a r s p e r a n n u m, t o b e p ai d a s f ol-

l o w s: Fi v e h u n dr e d ( $ 5 0 0) d oll ar s c a s h, Fi v e h u n dr e d ( $ 5 0 0) 

d olí ai s o n t h e fir st d a y of J ul y, 1 9 0 0, Fi v e h u n dr e d ( $ 5 0 0) 
d oll a r s o n t h e fir st d a y of A u g u st, 1 9 0 0 A. D.

P R O V I D E D, t h at if a n y r e nt s h all b e d u e a n d u n p ai d, or 

if d ef a ult s h all b e m a d e i n a n y of t h e c o v e n a nt s h er ei n c o n-

t ai n e d, t h e n t hi s l e a s e s h all b e v oi d, a n d it s h all b e l a wf ul f o r
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the said party of the first part, without notice and without any 
demand for said rent, to re-enter the said premises, and re-
move all persons therefrom, or to proceed by action for the 
recovery of the possession thereof, or otherwise, however.

AND the said party of the sepond part does hereby cove-
nant and agree to and with the said party of the first part, to 
pay the said rent in the proportions and upon the conditions 
aforesaid; and not to assign this lease and not to underlet said 
premises, or any part thereof, nor permit any peison or 
persons to occupy the same, or any part thereof, nor use or 10 
permit any part thereof to be used for any other purpose than 
a boarding house,

Designating to the said lessee the privilege of using the 
name Sorento instead of San Antonio, nor make or suffer to 
be made any alteration therein, without the wiitten consent of 
the said party of the first part; and also at the expiration of the 
said term, to yield up and surrender the possession thereof 
with the appurtenances, in as good a state and condition as 
the same are now, or may be put into by the said party of the 
first part, reasonable wear and tear thereof and accidents hap-20 
pening by fire or other casualties excepted.

AND said lessor covenants to furnish the house complete, 
with adequate dishes and cooking utensils, also to provide 
lace curtains for dining room, parlor and office, also portier 
curtain for parlor door.

AND to erect a suitable fire escape on house.
AND the said party of the first part does covenant that the 

said party of the second part, on paying the said rent, and per-
forming the covenants aforesaid, shall and may peaceably and 
quietly, have, hold and enjoy the said demised premises for 30 

the term aforesaid.
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I N W I T N E S S W H E R E O F t h e s ai d p arti e s h a v e i nt er, 
c h a n g e a bl y s et t h ei r h a n d s a n d s e al s h e r et o t h e d a y a n d y e a r 
fir st a b o v e writt e n.'

S I G N E D ,  S E A L E D  A N D  D E L I V E R E D  1 

I N  T H E  P R E S E N C E  O F  J

J O H N C. M a c M E N A M I N, A g e nt. [ s e a l ]

M A R Y M. D R I S C H M A N. [ s e a l ]

W I T N E S S  T O  B O T H  S I G N A -  1  ■ h . P. S H E D A K E R,

t  u r e s : j  Wit n e s s.

1 0   I N C O N S I D E R A T I O N of t h e l etti n g of t h e pr e mi s e s 

d e s cri b e d i n t hi s L e a s e, a n d of t h e s u m of o n e d oll a r t o

i n h a n d p ai d, d o h er e b y 
b e c o m e s e c u rit y f or t h e p u n ct u al p a y m e nt of t h e r e nt a n d 

p e rf or m a n c e of t h e c o v e n a nt s m e nti o n e d i n s ai d L e a s e, t o b e 

p erf or m e d b y a n d if a n y d ef a ult

s h all b e m a d e t h er ei n  d o h e r e b y pr o mi s e a n d a g r e e t o

p a y u nt o t h e s ai d s u c h s u m or

s u ms of m o n e y as will b e s uffi ci e nt t o m a k e s u c h d efi ci e n ci e s, 

a n d f ull y s ati sf y t h e c o n diti o n s o f s u c h L e a s e, wit h o ut r e q uir- 

2 0 i n g a n y n oti c e of n o n- p a y m e nt, o r p r o of of d e m a n d b ei n g 
m a d e.

G I V E N u n d er  h a n d a n d s e al t hi s
d a y of 1 9 0

S I G N E D ,  S E A L E D  A N D  D E L I V E R E D  'J 

I N  T H E  P R E S E N C E  O F  I

1 2 0
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