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New Jersey Court of Errors and Appeals

Between
John Antonio D’Elisa,
Complainant-Respondent,

and

Rosa D’Amato, individually,
AND AS ADMINISTRATRIX OF
THE ESTATE OF FRANCESCO

ATO, HIS WIFE, AND MICHAEL
D’Amato, Nicholas D’Am-
ato, Angelo D’Amato, Rose
D’Amato and Angelina
D’Amato and William G.
B umstead, Trustee, etc.,

Defendants-Appel lants.

BRIEF OF APPELLANTS.

The only point upon which the appellants rest
in this appeal is the one of laches. The right of the
respondent rests upon oral testimony given by re-
spondent, John Antonio D’Elisa. Were it not for
his testimony his suit for specific performance must
have failed. The other witnesses produced by the
respondent only tendered to corroborate certain de-
tails of the alleged contract or of its alleged per-
formance; but nowhere is there evidence of estab-
lishing the contract or its performance except in
the testimony of Mr. D’Elisa, the respondent. The
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testimony of D’Elisa, on pages 14 and 45, shows a
different manner of making the alleged contract
from? that shown by the testimony of Bovasso, pages
67 and 71, and of Ariano, page 93. | can find noth-
ing in the testimony of the witnesses other than
D’Elisa, with reference to the alleged contract of
sale that shows the identity of the lots. Thomas
Sesta, on page 57, lines 33 to 35, denies hearing
anything that would indicate the character of the
lot. Bovasso, on page 67, at lines 34 to 36, states
that he knows where the lots are; therefore, the
only evidence as to identity of the lots is that of
D’Elisa, and this evidence consists in large part
from the character of his possession, and the re-
ceipt by him of the survey from D’Amato. The
identity of the lots possessed by D’Elisa with those
described in the survey, depends also solely upon
the testimony of D’Elisa. There is also no evidence
excepting that of the respondent as to the causes
of the delay in procuring the deed for the property
claimed to have been purchased. There are even
no circumstances in evidence tending to corrobo-
rate the testimony of the respondent as to the rea-
sons for the delay.

On page 21 of the State of the Case, commencing
.at line 3, and on page 43 commencing at line 40
and extending over to page 44, the respondent testi-
fies that the last time he requested a deed from
D’Amato was five or six years previous to the trial.
He states that it was about the time that a new
mortgage was given by D’Amato which mortgage,
it is assumed by the witness, covered the lots al-
leged to have been purchased by him. On page 21
of the State of the Case the complainant-respondent
at line 10 testified as follows :

“But | seen that the thing went on, a new
mortgage was put on there, and | asked him
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if he had a release, and he told me that he for-
got all about it.”

It also appears on the same page that Frank
D’Amato died December 26th, 1913. At the time
this new mortgage was given, the respondent had
been in possession of the land for a number of
years, and had erected buildings thereon, and that
this possession was evidenced by fencing the lots
and filling in and grading the lands and occupying
the same in conducting a business thereon. So far
as tlie evidence discloses, the mortgage that was
alleged to have been given by D’Amato was subject
to the rights of the respondent. Wood vs. Price,
79 N. J. Eq., 620; 79 N, J. Eq., 11. Therefore, its
existence is not a circumstance from which the
Court can infer an excuse for delaying to exercise
liis rights in demanding a deed. It is to be pre-
sumed that the respondent knew his rights at law
and it is in evidence that he knew of the new mort-
gage. We might, therefore, infer, as a matter of
fact, that his acquiescence was an admission
against any claim of ownership in the property. |
believe it does not appear in the evidence any-
where, that during the period of five or six years
preceding the death of D’Amato, that the respond-
ent made any further demand, directly or indirectly
for a deed to the premises.

With this state of the evidence before us WE can
proceed to a discussion of the principles of law ap-
plicable thereto. In the first place I think we can-
not apply that principle of law which excuses a
delay on the part of the complainant-respondent by
reason of the acts or conduct of D’Amato or his
heirs-at-law.

There is a case in the State of New Jersey which
seems to bear indirectly upon this point. This is
the case of Hall vs. Otterson, 52 N. J. Equity, page
522, and which was affirmed on appeal in 53 N. J.
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Equity. The heir of a married woman brought a
suit to set aside a deed of trust of her separate
property given to her husband, with power after
her death to have the fee vested in her and diverted
from her heirs. On page 538 there appears this
statement:

“It is said that it would be inequitable to
permit this suit to be maintained because, dur-
ing the complainant’s delay in bringing it, wit-
nesses have died and testimony has been lost.
But it appears to me that Mr. Otterson has
been himself guilty of laches in this regard.
He being a lawyer of distinction must be as-
sumed to have known that the law cast upon
him the burden of proof hereinbefore indi-
cated. It was within his power, by suit, to
have perpetuated the testimony necessary to
establish the deed as a valid gift, as well as
within hers, either to have perpetuated the tes-
timony necessary or to have brought suit to
annul It; and he cannot invoke her delay in
that regard as a bar to her action, because dur-
ing the interval he has been deprived of testi-
mony lost to him by his own neglect,”

This case is very different from the one in ques-
tion because the burden of proof was on Otterson
to establish his right. The delay of the complain-
ant, Otterson, if there were such a delay, did not
deprive him of testimony, because the burden of
proof remained with him; and there were facts out-
side of the complainant’s testimony which estab-
lished this burden of proof. In the present case
the defendants-appellants have no burden of proof
nor are there any extraneous circumstances estab-
lished by independent and impartial evidence show-
ing any duty or obligation or any burden upon
D’Amato or his heirs-at-law with reference to this



title. The circumstance above indicated with refer-
ence to the new mortgage, is the only circumstance
in the case relevant to the point, and is evidence
against the complainant-respondent. His delay
and acquiescence is an admission that he did not
claim a fee or a right to a fee in the premises.

Now, therefore, we may pass to the principles of
law which are a defense in this suit as established
by the adjudicated cases in this State. In the suit
of McCartin vs. Traphagen, 43 N. J. Equity, page
323, it was held that:

“He who delays asserting his rights until the
proofs respecting the transaction out of which
he claims his rights arose are so indeterminate
and obscure that it is impossible for the Court
to see whether what seems to be justice to him
is not injustice to his adversary, has no right
to relief.”

On page 337 the Court stated:

“Here the claim sought to be enforced is an
extremely stale one; no attempt was made to
enforce it until the person against whom it is
mainly aimed wasldeprived of all power to re-
sist it by death; nor until much, if not the
entire body of the evidence which may have
existed, tending to show that it was ground-
less, had, by the lapse of time, been either en-
tirely destroyed or become so obscure as to
leave scarcely a trace of the truth.”

The period of time in the above case was between
fifteen and sixteen years. This case was cited with
approval in the suit of Tynan vs. Warren, 53 N. J.
Equity, page 313, and in the case of Lutjen vs. Lut-
jen, 64 N. J. Equity, page 773.

The case of Van Houten vs. Van Winkle, 46 N. J.
Equity, page 380 clearly defined laches which



would be a defense against the assertion of a stale
claim, on page 384, as follows:

“After he (suitor) has been informed of
facts and circumstances which apprise him of
the wrong, it is always dangerous and may be
fatal to delay in pursuing the remedy which
is open to him in equity for the lapse of time
carries with it the memory and life of wit-
nesses, the muniments of evidence and other
means of proof, and where they have been lost
during willful, negligent and unreasonable de-
lay, that circumstance has uniformly been ac-
corded great and frequently controlling weight
against the complainant in the determination
of a cause.”

The most recent case on the question of laches
is Soper vs. Sisco, 95 Atlantic, page 1016, in which,
on page 1020 the rule of laches was stated in the
same language as that given in McCartin vs. Trap-
ha-gen,

In the case of Soper vs. Sisco the suit was
brought to set aside two deeds on the ground of
undue influence, and a period of sixteen years had
elapsed during which the lawyer who drew and
took complainant’s acknowledgment of the deed
was dead and the lawyer who drew and took her
acknowledgment on another deed had no reliable
memory of the transaction and the complainant
herself had reached such an extreme age that her
mental faculty had become so far impaired as to
render her testimony practically valueless. And
the Court stated on page 1020:

“But if we were to take a different view and
were also to assume that they (the defendants)
have failed to bear that burden or the burden
of showing absence of undue influence, still
this complainant could not succeed in setting



aside these deeds in the circumstances dis-
closed by this record. The general rule is well
settled, that he, who, without adequate excuse
delays asserting his rights until the proof re-
specting the transaction out of which he claims
his rights arose, are so indeterminate and
obscure that it is impossible for the Court to
see whether what is asserted to be justice to
him is not injustice to his adversary, has no
right to relief. * * * We find no excuse for
the delay.”

The complainant-respondent in this case has
everything in his power. His testimony is neces-
sary to establish all the terms of the contract, the
amount of the consideration and its payment and
the terms and conditions™ The defendants are with-
out any protection whatever; for there was no other
witness to the transaction and there are no circum-
stances which would tend to contradict or control
the testimony of the respondent. This condition
results entirely from the delay of the respondent,
and without any excuse appearing except such ex-
cuse as he has seen fit to give. And even that ex-
cuse is not sufficient in law, because his rights were
superior to the mortgage that was subsequently
given by D’Amato.

FRANK BENJAMIN,
Counsel with Defendants-Appellants.
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John Antonio D’Elisa,

Complainant-Respondent,
and

Rosa D’Amato, individually
and as administratrix of the
Estate of Francesco D’Ama-  On Appeal from
to, deceased, Josie lanelli - Court of
and John lanelti, her hus- Chancery.
band, Donato D’Amato and
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Nicholas D’Amato, Angelo '
D’Amato, Rose D’Amato °
and Angelina D’Amato and
William G. Bumsted, Trus-
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BRIEF ON BEHALF OF COMPLAIN-
ANT-RESPONDENT.

The bill in this case is filed against the widow,
heirs at law and administratrix of Francesco
D’Amato for the Specific Performance of an Oral
Agreemefit for the sale of lands, entered into be-
tAveen said Francesco D’Amato in his lifetime, as
vendor, and the complainant as vendee, for the con-
sideration of Eight hundred dollars ($800.00). The
premises in question of which said D’Amato died
seized in fee are situated in the City of Jersey-City,
County of Hudson and State of New Jersey, and
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are described as follow«? .All those -certain lots,
pieces*or parcels Of lards and premises, which on
a map entitled “Map of property of Mrs. Jane Van
Horne, City of Bergen* County of Hudson and
State of New Jersey, 1868,” died in the Clerk’s,
now Register’s, Office, in said County, are known
as ail those parts of lots Nos. twenty-six (26),
twenty-seven (27) and twenty-eight (28), in block
No. thirteen (13), lying south of the middle of the
Small Creek shown on said map. Also the right,
title and interest of the said 1)Amato to the Creek
adjoining the foregoing premises.

The Agreement was discussed on August twenty-
seventh, One thousand nine hundred and five, and
the terms settled upon. Said J)’Amato agreed to
deliver to the complainant a full covenant and war-
ranty deed of said premises, free and clear of all
liens or encumbrances. On the following day, to
wit, August twenty-eight, One thousand nine hun-
dred and five, the vendee paid the vendor One hun-
dred dollars ($100100)., and it was then and there
agreed that the vendee might immediately enter
into possession and in pursuance thereof he so en-
tered, and the next day .beganjfilling-in.andgrading
the lands, fencing the same and erecting buildings
thereon and other improvements, amounting to al-
most double fhersum paid for said lots. The com-
plaint has continued in possession ever since, with-
out any claim for rent or other charge, for use and
occupation 'being asserted against him and without
any claim 'whatever on the part of T)’Amato to said
premises.

The balance Of the purchase price was paid by
two (2) checks, of three hundred dollars ($300.00)
each, dated March twenty-second and March
twenty-third, One thousand nine hundred and six,
respectively, drawn bv the complainant to the order
of I7’Amato, delivered to him and actually paid 'by
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the bank upon which they were drawn, and the
delivery of a horse by the complainant to D’Amato,
at the agreed price of one hundred dollars
($100.00).

There was on record a mortgage for thirteen
thousand five hundred dollars ($13,500.00.)* cover-
ing the premises herein described and other prop-
erty dated June twenty-second, one thousand nine
hundred and nine, and recorded in Liber six hun-
dred sixty-eight (668), page four hundred twenty-
four (424) of mortgages for Hudson County, exe-
cuted by said Francesco D’Amato, and Rosa
D’Amato, his wife, to William G. Bumsted, Trus-
tee. The complainant from time to time asked
D’Amato to give him a deed, but D’Amato ex-
plained first that he would do so when he dis-
charged a mortgage covering the premises, and
later, when about to discharge it and execute an-
other, which would cover other property, he prom-
ised he would give the deed after cancelling the
existing mortgage; again when asked for a deed he
said by mistake he had executed the new mort-
gage, covering the premises in question and other
property; and the matter was so put off by said
D’Amato from time to time and thus it rested until
after D’Amato’s death, on December twenty-sixth,
One thousand nine hundred and thirteen. The par-
ties were close friends since boyhood and had con-
fidence in each other. The said D’Amato left him
surviving his wife, Rosa D’Amato, and the follow-
ing infant children: his married daughter, Josie
lanelli, Donato D’Amato, Nicholas D’Amato,
Michael D’Amato, Angelo D’Amato, Rose D’Amato
and Angelina D’Amato, his heirs at law. The heirs
at law refused to give to complainant a deed, and
suit was then started by the latter.

The Court advised a decree directing the heirs
at law to specifically perform.
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POINT I.

The Contract has been clearly, def-
initely and unequivocally proven, and
having been fully performed by the
complainant, this Court has power to
decree specific performance, even
though the contract be oral.

Wharton v. &outenburgh, 35 N. J. Eq.,
266-271*274.

Young V. Young, 45 N. J. Eq., 27.

Clement ,v. Young-McShea Amusement
Co.,, 69 N. J. Eq., 347-353.

Atlantic City R. R. Co. v. Johanson, 72
Eq., 332

Rrah v. Wassmer, et al., 75 Eq., 109-112-
114.

1 Pomero'jfs Eq. Juris., Sec. 103.

The theory upon which the authorities proceed
in such cases is that, to refuse Specific Perform
ance would work a fraud upon complainant.

Nibert v. Baghurst, 47 Eq., 204-207.
Vreeland V. Vreeland, 53 Eq., 387-389.
Cooper y. Colson, 66 Eq., 328-331-332.

In the case of Cooper v. Colson, above cited, Jus-
tice Fort, who delivered the opinion of the Court,
says quoting Chancellor McGill on page 331:

Chancellor McGill says “that Equity will specifi-
cally enforce such a parol agreement at the in-
stance of a complainant who shall have completely
performed it upon his part is now established in
this State beyond controversy. The remedy is af-
forded upon the ground that it will work a fraud
upon him who, induced by the agreement, has, in
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good faith, so performed it as to irretrievably
change the situation of the parties to his disadvan-
tage, to permit the other party to refuse fulfillment
upon his part. It has had frequent recognition and
application in adjudged cases in our courts.” He
cites

Vreelund v. Vreelund, 1

“As a general statement this language is

unexceptionable.”

The complainant’s right being so clear in this
case, as the Honorable Vice Chancellor stated in’
his opinion, to apply the doctrine of laches would
aid in the perpetration of a fraud.

The defendants’ sole contention on appeal, how-
ever, is that complainant is guilty of such laches as
to bar him in his suit, and for that reason if this
Court decides that the doctrine has application to
the case, | find it necessary to cover that point.

POINT II.

Xt is well settled that this Court will
never relieve a party from the conse-
quences of his own negligence.

Cairo & Fulton R. R. v. Titus, 27 N. J.
Eq., 106.

Phillips v. Pullen, 45 N. J. Eq., 6.

Krah v. Wasemer et al., 75 Eq., 109.

The testimony shows that the complainant and
D’Amato were personal friends and knew each
other since boyhood, that they called each other by
their first name, that they had confidence in one
another and relied on each others promises and
word, indicating conclusively that each considered
the others word his bond, and that between them
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ordinary business judgment was out of the ques-
tion.

Complainant therefore had a right to take
D’Amato’s word from time to time as to the deed
being delivered to him, and it was D’Amato’s neg-
ligence that it was not, and the heirs at law in this
suit standing in the position of D’Amato, cannot
now overlook such negligence and defeat this suit
on the ground of laches.

POINT II1.

Again if the doctrine of laches is to be
considered in this suit, a decree for
specific performance being discretion-
ary, the laches has been satisfactorily
explained and excused by complainant.

“Where the complainant’s right to specific per-
formance of a contract for the conveyance of cer-
tain lands accrued in the year 1877 and in that
year the complainants were evicted from the pos-
session of the lands under and by virtue of a judg-
ment which was then recovered against them in
ejectment at law, in favor of the defendants, and
thereafter for nine years they failed to apply to
this court, to compel the Specific Performance of
the contract or for other equitable relief, held:
That unless their laches shall be satisfactorily ex-
plained and excused relief in this court will be
denied them.”

Young v. Young, 45 N. J. Eq., 27.

In that case the demurrer filed in the case was
sustained because for nine years the defendants
openly asserted a claim to the farm adverse to that
of the complainants, which the court held amount-
ed to acquiescence in the adverse claim.



This is not our case in which D’Amato in his
lifetime never asserted any claim adverse to that
of complainant, either for the use or occupation
of the premises or to the title thereof, on the con-
trary, by asking for the deed all the time, com-
plainant always claimed ownership to D’Amato.

After the demurrer was sustained in the fore-
going' case, suit was started again and the Court
held that complainant satisfactorily explained and
excused the delay. The case is reported in 51 N.
J. EQ., 491-498.

Vice-Chancellor Pitney said on page 497: *“I
conclude, therefore, that the facts as alleged in
the amendment are substantially proven, and that
the laches of the complainants has been sufficiently
excused; provided, of course, that the defendants
have not in the meantime altered their position
irretrievably and have lost no serious advantage
by the death of witnesses.”

And on page 498, continuing, he says: “My con-
clusion upon the question of laches is that, if it
be established by the proofs that Henry Young
did encourage his son Jacob to make improvements
upon his farm by a promise to him that he would
give it to him at his death, as a proper share of
his estate, and Jacob did make substantial and
considerable improvements on the strength of it,
then the equity of his heir-at-law to have the benefit
of that promise has not been lost by the lapse of
time, and that the delay in bringing the suit is
accounted for by the circumstances before men-
tioned.”

The complainants proved they had consulted
counsel in reference to the facts, who undertook
the work of collating the facts but was taken sick
and remained ill for some time and subsequently
died; then complainants consulted other counsel
who also fell sick; that other suits arose between
the parties to the suit and counsel advised com-
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plainants they should not press their suit for Spe-
cific Performance, pending tiie progress of tiiese
various suits.

That the defendants have not in the meantime
altered their position irretrievably and have lest
no serious advantage fey the death of D’Amato, is
logical.

The complainant Was positive in his testimony
as to the contract as well as the witnesses who
swore to some of the terms thereof and to admis-
sions by D5Amato that he had sold the lots in
question to his friend D’Elisa; the complainant be-
sides was corroborated to some extent by docu-
mentary evidence such as the two checks of $300.00
eaeh and book of complainant showing the pay-
ments and the survey made especially for com-
plainant fey D’Amato and delivered by the latter
to complainant ; the testimony does not show that
the memories of the complainant and his witnesses
had become faded or weakened by time in any ma-
terial aspects.

Irntjen \, 1/ntjen, 64 N. J. Eq., 773-780-
78i.

It ought to be noted here that the facts show
complainant asked for deed the last time, four or
five years before the filing of the bill, and since
there never Was a refusal to give it by D’Amato, the
complainant thought, and logically so, he did not
have to go to court, being in the position of hav-
ing paid the full purchase price and being in pos-
session.

Young V. Young, 51 Eq., 498.

Taking appellants’ side of the case, even if
D’Amato were living, his testimony could not have
sufficed to overcome that of the complainant and
his witnesses, nor sufficient for that matter to even
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neutralize their testimony. Sow could he have
explained the checks of three hundred dollars
(1300.00) each, the delivery of the horse for one
hundred dollars ($100.00), the continued posses™
sion for about nine years without any demand for
rent and lastly, but not least, the improvements
thereon worth about double the value of the lots?
Was the eight hundred dollars ($800.00) paid for
use and occupation of the land indefinitely? Had
not that amount already been eaten up by the nine
years use and occupation? Did he expect that
these improvements would be a gift to him when
the land were returned to him by complainant?
The defendants’ theory does not seem plausible, to
say the least.

Everything in the case proves clearly that the
contention of defendants not only does not hold
but savors of unreasonableness.

This covers the grounds of appeal advanced in
the case by appellant.

FINALLY.

From what has been said and from
the facts found by his Honor, the Vice
Chancellor, the decree should be af-
firmed.

It is found that there was: (1) full perform-
ance by the complainant; (2) the entry into pos-
session of the lands with the assent of Francesco
D’Amatc; (3) complainant asked repeatedly for a
deed; (4) the improvements of the lands by ex-
penditures by the complainant to about an amount
more than double the purchase price of the lands;
(5) the failure of Francesco D’Amato to demand
rent or other charge for the use and occupation
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of the premises; (6) in fact, the utter abandon-
ment of the premises to the complainant.

All of this makes the complainant’s right so
clear that to apply the doctrine of laches would
aid in the perpetration of a fraud, but if to be
considered then the complainant contends it has
been satisfactorily explained and excused.

It is respectfully submitted that the decree en-
tered in favor of the complainant be affirmed with
costs in this court and in the court below.

Respectfully submitted,

ANTHONY BOTTI,
Solicitor and of Counsel
with Complainant-Respondent

[7619]
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BRIEF ON BEHALF OF COMPLAIN-
ANT-RESPONDENT.

The bill ip this case is filed against the widow,
heirs at law and administratrix of Francesco
D’Amato for the Specific Performance of an Oral
Agreement for the sale of lands, entered into be-
tween said Francesco D’Amato in his lifetime, as
vendor, and the complainant as vendee, for the con-
sideration of Eight hundred dollars ($800.00). The
premises in question of which said D’Amato died
seized in fee are situated in the City of jersey City,
County of Hudson and State of New Jersey, and



0]

are'described as follows: Ail those certain lots,
pieces or parcels of lands and premises, which on
a map entitled “Map of property of Mrs. Jane Van
Horne, City of Bergen, County of -Hudson and
State of New Jersey, 1868,” died in the Clerk’s,
now Register’s, Office, in said,County,,are known
as all those parts of lots Nos. twenty-six (26),
twenty-seven (27) and twenty-eight,(28), in block
No. thirteen (IB), lying south of the middle of the
Small Creek shown on said map. Also the right,
title and interest of the?said. D’Amato to the Greek
adjoining the foregoing,premises.

The Agreement was discussed on August twenty-
seventh, One thousand nine hundred and five, and
the terms settled upon. Said D’Amato agreed to
deliver to the complainant a full covenant and war-
ranty deed of said premises, free and clear of all
liens or encumbrances. On the following day, to
Wit, August twenty-eight, One thousand ,nine hun-
dred and five, the vendee paid the*vendor One hun-
dred dollars ($100.00)vand,it was then and there
agreed that the vendee might immediately enter
into possession and in pursuance thereof he so en-
tered, and the next day. began,filling.inand.grading
the lands, fencing the same and erecting buildings
thereon and other improvements, amounting to id-
most double 'the -sum paid *for said lots. The com-
plaint has continued in possession ever since, with-
out any claim for rent or other charge, for use and
occupation being asserted against him and without
any claim whatever on the part of D’Amato to said
premises.

The balance of the purchase price was paid by
two (2) checks, of three hundred dollars ($300.00)
each, dated March twenty-second and March
twenty-third, One thousand nine'hundred and six,
respectively, drawn by the complainant to the order
of D’Amato, delivered to him and actually paid by



8

the bank upon which they were drawn, and thé
delivery of a horse by the complainant to D’Amato,
at the, agreed price of one hundred dollars
($100.00).

There was on record a mortgage for thirteen
thousand five hundred dollars ($13,500.00) * cover-
ing the premises herein described and other prop-
erty dated June twenty-second, one thousand nine
hundred and nine, and recorded in Liber six hun-
dred sixty-eight (668), page four hundred twenty-
four (424) of mortgages for Hudson County, exe-
cuted by said Francesco D’Amato, and Rosa
D’Amato, his wife, to William G. Rumsted, Trus-
tee. The complainant from time to time asked
D’Amato to give him a deed, but D’Amato ex-
plained first that he would do so when he dis-
charged a mortgage covering the premises, and
later, when about to discharge it and execute an-
other, which would cover other property, he prom-
ised he would give the deed after cancelling the
existing mortgage; again when asked for a deed he
said by mistake he had executed the new mort-
gage, covering the premises in question and other
property; and the matter was so put off by said
D’Amato from time to time and thus it rested until
after D’Amato’s death, on December twenty-sixth,’
One thousand nine hundred and thirteen. The par-
ties were close friends since boyhood and had con-
fidence in each other. The said D’Amato left him
surviving his wife, Rosa D’Amato, and the follow-
ing infant children: his married daughter, Josie
lancili, Donato D’Amato, Nicholas D’Amato,
ATichael D’Amato, Angelo D’Amato, Rose D’Amato
and Angelina D’Amato, his heirs at law. The heirs
at law refused to give to complainant a deed, and
suit was then started by the latter.

The Court advised a decree directing the heirs
at law to specifically perform.
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POINT I.

The Contract has been clearly, def-
initely and unequivocally proven, and
having been fully performed by the
complainant, this Court has power to
decree specific performance, even
though the contract be oral.

, Wharton v. Stoutenburgh, 35 N. J. Eq.,
266*271*274.
, Young V. Young, 45 K. J. Eq., 27.
Clement V. Young-McShea Amusement
Co.,, 69 H. J. Eq., 347-353.
Atlantic City R. R. Co. v. Johanson, 72
Eq., 332
Rrah v. Wassmer, et al., 75 Eq., 109-112-
114.
1 Pomero'ifs Eg. Juris., Sec. 103.

The theory upon which the authorities proceed
in such cases is that, to refuse Specific Perform
ance would work a frattd upon complainant.

ISfibert v. Baghurst, 47 Eq., 204-207.
Vreeland V. Vreeland, 53 Eqg., 387-389.
Cooper v. Colson, 66 Eq., 328-331-332.

In the case of Cooper v. Colson, above cited, Jus-
tice Fort, who delivered the opinion of the Court,
says quoting Chancellor McGill on page 331:

Chancellor McGill says “that Equity will specifi-
cally enforce such a parol agreement at the in-
stance of a complainant who shall have completely
performed it upon his part is now established in
this State beyond controversy. The remedy is af-
forded upon the ground that it will work a fraud
upon him who, induced by the agreement, has, in
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good faith, so performed it as to irretrievably
change the situation of the parties to his disadvan-
tage, to "permit the other party to refuse fulfillment
upon his part. It has had frequent recognition and
application in adjudged cases in our courts.” He
cites

Vreeland v. Vreekmd,

“As a general statement this language is

unexceptionable.”

The complainant’s right being so clear in this
case, as the Honorable Vice Chancellor stated in
his opinion, to apply the doctrine of laches would
aid in the perpetration of a fraud.

The defendants’ sole contention on appeal, how-
ever, is that complainant is guilty of such laches as
to bar him in his suit, and for that reason if this
Court decides that the doctrine has application to
the case, | find it necessary to cover that point.

POINT I1I.

It is well settled that this Court will
never relieve a party from the conse-
quences of his own negligence.

Cairo <€ Fulton R. R. v. Titus, 27 N. J.
Eq,, 106.

Phillips v. Pullen, 45 N. J. Eq., 6.

Krah v. Wasemer et al., 75 Eq., 109.

The testimony shows that the complainant and
D’Amato were personal friends and knew each
other since boyhood, that they called each other by
their first name, that they had confidence in one
another and relied on each others promises and
word, indicating conclusively that each considered
the other’s word his bond, and that between them
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ordinary business judgment was out of the ques-
tion.

Complainant therefore had a right to take
1)’Amato’s word from time to time as to the deed
being delivered to him, and it was D’Amato’s neg-
ligence that it was not, and the heirs at law in this
suit standing in the position of D’Amato, cannot
now overlook such negligence and defeat this suit
on the ground of laches.

POINT II1.

Again if the doctrine of laches is to be
considered in this suit, a decree for
specific performance being discretion-
ary, the laches has been satisfactorily
explained and excused by complainant.

“Where the complainant’s right to specific per-
formance of a contract for the conveyance of cer-
tain lands accrued in the year 1877 and in that
year the complainants were evicted from the pos-
session of the lands under and by virtue of a judg-
ment which was then recovered against them in
ejectment at law, in favor of the defendants, and
thereafter for nine years they failed to apply to
this court to compel the Specific Performance of
the contract or for other equitable relief, held:
That unless their laches shall be satisfactorily ex-
plained and excused relief in this court will be
denied them.™

Tonne/ v. Tonne/, 45 N. J. Eq., 27.

In that case the demurrer filed in the case was
sustained because for nine years the defendants
openly asserted a claim to the farm adverse to that
of the complainants, which the court held amount-
ed to acquiescence in the adverse claim.



This is not our case in which D’Amato in his
lifetime never asserted any claim adverse to that
of complainant, either for the use or occupation
of the premises or to the title thereof, on the con-
trary, by asking for the deed all the time, com-
plainant always claimed ownership to D’Amato.

After the demurrer was sustained in the fore-
going case, suit was started again and the Court
held that complainant satisfactorily explained and
excused the delay. The case is reported in 51 N..
J. Eq., 491-498.

Vice-Chancellor Pitney said on page 497: “I
conclude, therefore, that the facts as alleged in
the amendment are substantially proven, and that
the laches of the complainants has been sufficiently
excused; provided, of course, that the defendants
have not in the meantime altered their position
irretrievably and have lost no serious advantage
by the death of witnesses.”

And on page 498, continuing, he says: “My con-
clusion upon the question of laches is that, if it
be established by the proofs that Henry Young
did encourage his son Jacob to make improvements
upon his farm by a promise to him that he would
give it to him at his death, as a proper share of
his estate, and Jacob did make substantial and
considerable improvements on the strength of it,
then the equity of his heir-at-law to have the benefit
of that promise has not been lost by the lapse of
time, and that the delay in bringing the suit is
accounted for by the circumstances before men-
tioned.”

The complainants proved they had consulted
counsel in reference to the facts, who undertook
the work of collating the facts but was taken sick
and remained ill *for some time and subsequently
died; then complainants consulted other counsel
who also fell sick; that other suits arose between
the parties to the suit and counsel advised com-
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piaiiiant« they should not'-press tfoeir smt-for'Spe-
cific Performance, pending the progress of these
various suits.

That the defendants have not in the meantime
altered, their position irretrievably and have lost
no serious advantage by the death of O’Amato, is
logical.

The complainant Was positive in Ms testimony
as to the -contract as well as the witnesses who
swore to some of the terms thereof and‘to admis-
sions by D’Amato that he had sold the lots in
question to his friend D’Elisa; the complainant be-
sides was corroborated to some extent by docu-
mentary evidence such as the two cheeks of $300.00
each and hook of complainant showing the pay-
ments and the survey made especially for com-
plainant by D’Amato and delivered by the latter
to complainant’; the testimony does not show that
the memories of the complainant and his witnesses
had become faded or weakened by time in any ma-
terial aspects.

Lutjen v. lAiijm, 04 5T J. Eq., 773-780-
781

It ought to be noted here that the facts show
complainant asked for deed the last time, four or
five years before the filing of the hill, and since
there never was a refusal to give it by 1)’Amato, the
complainant thought, and logically so, he did not
have to go to jcourt, being in the position of hav-
ing paid the full purchase price and being in pos-
session.

Voumg v~ Young, 51 Eq., 498.

Taking appellants’ side of the case, even if
B’Amato were living, his testimony could not have
sufficed to overcome that of the complainant and
his witnesses, nor sufficient for that matter to.even
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neutralize their testimony. How could he have
explained the checks of three hundred dollars
($300.00) each, the delivery of the horse for one
hundred dollars ($100.00), the continued posses*
sion for about nine years without any demand for
rent and lastly, but not least, the improvements
thereon worth about double the value of the lots?
Was the eight hundred dollars ($800.00) paid for
use and occupation of the land indefinitely? Had
not that amount already been eaten up by the nine
years' use and occupation? Did he expect that
these improvements would be a gift to him when
the land were returned to him by complainant?
The defendants’ theory does not seem plausible, to
say the least.

Everything in the case proves clearly that the
contention of defendants not only does not hold
but savors of unreasonableness.

This covers the grounds of appeal advanced in
the case by appellant.

FINALLY.

From what has been said and from
the facts found by his Honor, the Vice
Chancellor, the decree should be af-
firmed.

It is found that there was: (1) full perform-
ance by the complainant; (2) the entry into pos-
session of the lands with the assent of Francesco
D’Amato; (3) complainant asked repeatedly for a
deed; (4) the improvements of the lands by ex-
penditures by the complainant to about an amount
more than double the purchase price of the lands;
(5) the failure of Francesco D’Amato to demand
rent or other charge for the use and occupation
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of the premises; (s) in fact, the utter abandon-
ment of the premises to the complainant.

All of this makes the complainant’s right so
clear that to apply the doctrine of laches would
aid in the perpetration of a fraud, but if to be
considered then the complainant contends it has
been satisfactorily explained and excused.

It is respectfully submitted that the decree en-
tered in favor of the complainant be affirmed with
cost« in this court and in the court below.

Respectfully submitted,
ANTHONY ROTTI,

Solicitor and of Counsel
With Complainant-Respondent

[7619]
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Bill of Complaint.

Filed.

In Chancery of New Jersey.

To His Honor, Edwin R. Walker, Chancellor of the
8tate of New Jersey:

Humbly complaining, shows unto your Honor, your
orator, John Antonio D’Elisa of the City of Jersey
City, County of Hudson and State of New Jersey.

That Francesco D’Amato on the twenty-seventh day
of August, one thousand nine hundred and five, was
the owner of certain premises in the City of Jersey
City, County of Hudson and State of New Jersey, de-
scribed as follows:

All those certain lots, pieces or parcels of land and
premises which on a map entitled, “Map of property
of Mrs. Jane Van Horne, City of Bergen, Hudson
County, N. J., 1868, filed in the Clerk’s, nowTKegis-
ter’s Office, in said county, are known as all those
parts of lots numbers twenty-six (26), twenty-seven
(27) and twenty-eight (28) in Block number thirteen
(13) lying south of the middle of the small creek
shown on said map, also the right, title and interest
of the said D’Amato to the creek adjoining the fore-
going premises.

that your orator on or about the twenty-seventh
day of August, one thousand nine hundred and five,
entered into an oral agreement with Francesco
D’Amato for the purchase by your orator from said
Francesco D’Amato of the foregoing premises, of
which said Francesco D’Amato was seized in fee
simple, for the sum of eight hundred dollars, which
was to be paid to the said Francesco D’Amato by your
orator; that said Francesco D’Amato agreed to de-

go
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Bill of Complaint.

liver to your orator a full covenant and warranty
deed of said premises, free and clear of all liens or
encumbrances, and that your orator enter into posses-
sion of same at once, at that time.

That thereafter your orator did pay said sum to
said Francesco D’Amato for said premises as follows:

On the twenty-eighth day of August, one thousand
nine hundred and five, the sum of one hundred dol-
lars; on March twenty-sixth, one thousand nine hun-
dred and six, your orator paid the sum of three
hundred dollars and on the twenty-third day of
March, one thousand nine hundred and six, the
amount of three hundred dollars, the balance of one
hundred dollars being paid in the form of a horse
which was sold to the said Francesco D’Amato afore-
said, by your orator, they having agreed upon the
value thereof, the said sum of one hundred dollars,
all of which was received and accepted by said Fran-
cesco D’Amato.

And your orator further shows that immediately
after the making of the aforesaid oral agreement, he
took possession of the said premises, at the request
and consent of said Francesco D’Amato and filled said
lots with ground and fenced them; that he then began
making improvements thereon and expended large
sums of money in the erection of cow barns with con-
crete floors and sewer connections, a large and two
small stables, two shanties, one with three rooms at-
tached, a lumber shed with concrete manure boxes
and a rag shop and toilet, all of which now exist on
said lots and premises, for the erection of which your
orator has expended large sums of money, to wit, the
sum of three thousand dollars, all in reliance upon
the performance of the aforesaid agreement by said
Francesco D’Amato; that your orator continued in
possession thereof and is still in possession.

Your orator further shows that on the twenty-
second day of June, one thousand nine hundred and
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nine, said Francesco D’Amato, and Rosa D’Amato,
his wife, executed to one William G. Bumsted, trus-
tee of the share of Susan S. Westervelt under the last
will and testament of Stephen B. Vreeland, deceased,
a mortgage acknowledged before James B. Northrup,
a Master in Chancery of New Jersey and recorded in
Liber 668 of Mortgages for Hudson County, page 424
for the sum of thirteen thousand five hundred dollars
covering the premises herein described and other
property, and that the said mortgagee, William G.
Bumsted, trustee of the share of Susan S. Westervelt
under the last will and testament of Stephen B. Vree-
land, deceased, now claims by virtue thereof to have
some lien or encumbrance upon said premises, but
your orator charges that he has purchased said lands
and premises free and clear of all liens or encumbran-
ces, and the said Francesco D’Amato should have paid
and satisfied said mortgage.

Your orator further shows that said Francesco
D’Amato deceased, died on the twenty-sixth day of
December, one thousand nine hundred and thirteen,
leaving him surviving his wife Rosa D’Amato, who
has been appointed administratrix of the estate of
said Francesco D’Amato by the Surrogate of Hudson
County, his married daughter Josie lanelli, wife of
John lanelli, Donato D’Amato, an infant nineteen
years of age married, whose wife’s name is Clara
D’Amato, also an infant twEnty years of age, Michael
D’Amato, an infant son seventeen years of age, Nicho-
las D’Amato an infant son, age ten years, Angelo
D’Amato an infant son, age seven years, Rose
D’Amato an infant daughter, age five years, and
Angelina D’Amato an infant daughter, age two and

one-half years, his heirs at law to whom by law said
premises descend.

And your orator further shows that there is suffi-
cient personal property and real property included in
the estate of the said Francesco D’Amato, deceased,
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to pay off so much of the said mortgage as affects the
premises herein described and obtain a release there-
for.

That Rosa D’Amato as the widow of Francesco
D’Amato claims to have an interest or estate in said
premises in dower or otherwise, but your orator
charges that any alleged interest or estate of said
Rosa D’Amato is subject to your orator’s rights in the
premises.

That John lanelli as the husband of Josie lanelli
claims to have an interest or estate in said premises
in right of courtesy or otherwise, but your orator
charges that any alleged interest or estate of said
John lanelli is subject to your orator’s rights in the
premises.

That Clara D’Amato as the wife of Donato D’Amato
claims to have an interest or estate in said premises
in dower or otherwise, but your orator charges that
any alleged interest or estate of said Clara D’Amato
is subject to your orator’s rights in the premises.

And your orator has requested of said heirs on
numerous occasions the said full covenant and war-
ranty deed agreed to be delivered to your orator, by
said Francesco D’Amato, with which request they
have refused to comply.

Your orator further shows that he has done and
performed all things necessary and proper to be done
or performed by him to obtain the execution or entitle
him to call for the execution on the part of the said
heirs of Francesco D’Amato, deceased, and Rosa
D’Amato the widow of said Francesco D’Amato of the
oral agreement entered into between your orator and
said deceased, as aforesaid.

And your orator well hoped that the heirs would
deliver said deed, but they have refused to do so, all
of which actions of the said heirs are contrary to
equity and good conscience, and tend to manifest in-
jury, wrong and oppression of your orator in the
premises.
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Inasmuch therefore as your orator is without ade-
quate remedy at law and cannot have adequate relief
except by the aid of this Honorable Court.

To the end therefore that the said Rosa D’Amato,
individually and as administratrix of estate of Frank
D’Amato, deceased, Josie lanelli, John lanelli, her
husband, Donato D’Amato and Clara, his wife,
Michael D’Amato, Nicholas D’Amato, Angelo
D’Amato, Rose D’Amato, and Angelina D’Amato but
without oath true, full and complete answer make to
all and singular the premises, and each fact above
stated the same as if here repeated and they and each
of them particularly interrogated; and that the said
Rosa D’Amato, individually and as administratrix of
estate of Frank D’Amato, deceased, Josie lanelli, John
lanelli, her husband, Donato D’Amato and Clara
D’Amato, his wife, Michael D’Amato, Nicholas
D’Amato, Angelo D’Amato, Rose D’Amato and Ange-
lina D’Amato may be compelled by the decree of this
Honorable Court, specifically to perform the said
agreements of Francesco D’Amato, deceased, with
your orator and execute, acknowledge and deliver to
your orator a deed of conveyance to said premises free
and clear of any and all encumbrances and that they
be compelled to pay to the said William G. Bumsted,
trustee of the share of Susan S. Westervelt under last
will and testament of Stephen B. Yreeland, deceased,
a sufficient sum to release said premises from said
mortgage held as aforesaid and that said William G.
Bumsted, trustee as aforesaid, be compelled to accept
same and deliver up the mortgage for cancellation or
to execute a release of the mortgage on the premises
herein described and that your orator have such other
and further relief in the premises as the nature of the
case may require and as may be agreeable to quitv
and good conscince.

May it please your Honor, the premises considered,
to grant unto your orator the State’s writ of subpoena
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issued out of and under the seal of this Honorable
Court directed to the said Eosa D’Amato, individually
and as administratrix of estate of Frank D’Amato,
deceased, Josie lanelli and John lanelli, her hushand,
Donato D’Amato and Clara D’Amato, his wife,
Michael D’Amato, Nicholas D’Amato, Angelo
D’Amato, Rose D’Amato and Angelina D’Amato, and
William G. Bumsted, trustee of the share of Susan S.
Westervelt under the last will and testament of
Stephen B. Vreeland, deceased, defendants, therein
and thereby commanding them at a certain day and
under a certain penalty to be and appear before your
Honor at this Honorable Court, then and there to
answer the premises and to stand to, abide by and
perform such order and decree as to your Honor shall
seem meet and shall be agreeable to equity and good
conscience.

And your orator will ever pray.
ANTHONY BOTTI,
Solicitor and of Counsel.
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State of New Jersey,
County of Hudson.

| ss.

John Antonio D’Elisa, the within named complain-
ant, being duly sworn according to law, on his oath,
saith that he has read the above Bill of Complaint and
knows the contents thereof and that the same is true
of his knowledge, except as to the matters that are
therein stated to be on his information and belief 10
and as to those matters, he believes it to be true.

JOHN ANTONIO D’ELISA.

Sworn and subscribed to before
me this 5th day of November,
1914.

Jacob J. Singer,

Attorney at Lam of the
Supreme Court of New Jersey. 20

Subpoena returnable November 13,1914.
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Answer to Bill of Complaint.

Joint and Several.

Filed

IN CHANCERY OF NEW JERSEY.

Between

John Antonio D’Elisa,

Complainant,
and
Rosa D’Amato, individual ly,and
AS ADMINISTRATRIX OF THE ES-
TATE of Francesco D’Amato,
DECEASED, JOSIE IANELLI AND
John lanelli, her husband,
Donato D’Amato and Clara
D’Amato, his wife, Nicholas
D’Amato, Angelo D’Amato,
Rose D’Amato and Angelina
D’Amato and Wm. G. Bum-
sted, Trustee, etc.,

Defendants.

The joint and several answer of Michael D’Amato,
Donato D’Amato, Clara D’Amato, Angelina D’Amato,
Nicholas D’Amato, Rose D’Amato and Angelo D’Am-
ato, infants under the age of twenty-one years, by
Rosa D’Amato, their guardian, to the Bill of Com-

plaint of John Antonio D’Elisa.

These defendants respectively answering say, that
on the fourteenth day of December, nineteen hundred
and fourteen, by an order entered in the above en-
titled cause, Rosa D’Amato was appointed guardian

Joint and
Several.

Answer of
Michael
D’Amato,
et als.

ad litem for each of said defendants in said suit.



9
Answer to Bill of Complaint.

And these defendants further answering say that
they severally admit that Francesco D’Amato, the
father of said defendants, died on or about the twen-
ty-sixth day of December, one thousand nine hundred
and thirteen, and that these defendants are heirs-at-
law of said Francesco D’Amato.

And these defendants further answering say that
they have no knowledge, information or remembrance
sufficient to form a belief of the matters and things
set forth in the complainant’s bill of complaint, other-
wise than as herein stated.

And these defendants being infants of tender years,
submit themselves to the judgment of this honorable
court, and pray that their interest be protected and
saved to them.

BLAKEMAN & SOARANO,
Solicitors for Defendants.
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Endorsed :
IN CHANCERY OF NEW JERSEY.

Between
John Antonio D’Elisa,
Complainant,
10 and
Rosa D’Amato,individual ly,and
as administratrix of the es-
tate of Francesco D’Amato,
i deceased, Josie lanelli and
John lanelli, her husband,
Donato D’Amato and Clara
D’Amato, his wife, Nicholas
D’Amato, Angelo D’Amato,
Rose D’Amato and Angelina
20 D’Amato and Wm. G. Bum-
sted, Trustee, etc.,
Defendants.

The Joint and Several Answer of Michael D’Amato,
Donato D’Amato, Clara D’Amato, Angelina D’Amato,
Nicholas D’Amato, Rose D’Amato and Angelo
D’Amato, infants under the age of twenty-one years,
by Rosa D’Amato, their guardian, to the Bill of Cor*

80 plaint of John Antonio D’Elisa.

BLAKEMAN & SCASANO,

State Bank Building,
Newark, N. J.



Opening.

IN CHANCERY OF NEW JERSEY.

Between
John Antonio D’Elisa, On Bi||’ etc.
Complainant, .

P Minutes of

and Final

Rosa D’Amato, individually, .

Hearing.
AND AS ADMINISTRATRIX, etc.,

Defendant.

Appearances:

Anthony Botti, Esg., for the complainant.

Messrs. Blakeman & Scarano, for the defendant,
Rosa D’Amato.

Chas. D. Thompson, Esq., for the defendant, Wm.
G. Bumsted.

Before Hon. John Griffin, Vice-Chancellor.

Chancery Chambers, Jersey City, N. J., May 12,
1915.

The case for the complainant.

Mr. Botti. | suppose | can just proceed by
calling my witnesses, if your Honor please?

The Vice-Chancellor. Yes. There is one thing
| want to suggest to you; it is this—you set up a
contract in your bill between the decedent and
the complainant; now does it appear in your bill,
as | understand it, that you allege a contract to
which the wife became a party. Now, how can
you get a decree against the wife?

Mr. Botti. Why, | suppose, if your Honor
please, that | cannot; and if a decree is made in
this matter, | suppose—

The Vice-Chancellor. How can you get a de-
cree for a full covenant, warranty deed, when the
very instant the deed is made the covenant will be
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broken, because the wife’s dower right will not
be conveyed? Is not the most you can get in this
suit a decree that the heirs give a bargain and
sale deed for such title as they may have?

Mr. Botti. And subject to the dower right of
the wife.

The Vice-Chancellor. Yes, and subject to any-
thing that may be against them.

Mr. Botti. | will have to proceed on that the-
ory.
ryThe Vice-Chancellor. 1 am not trying to gov-
ern counsel on it, I am only suggesting that as a
feature of the case which | assume you have
looked into.

Mr. Botti. Yes, | have looked into it; and I
think there is a case (I cannot recall it just now)
which holds that the wife cannot be compelled
to join in a matter of this sort unless she signed
the contract; but | wall endeavor to show, in the
course of the testimony, that she saw these im-
provements being made, and she saw Mr. D’Elisa
in possession of these premises, and never raised
any objection, and never said anything to Mr.
D’Elisa about it, although she was put on her
guard, and should have known, or should have
made inquiries as to the possession.

The Vice-Chancellor. Why should she? How-
ever, that is a matter for argument later.

Mr. Thompson. May | be heard. If your Hon-
or please, | appear representing Mr. Bumsted,
trustee, who is one of the defendants. | have no
complaint against the complainant at all, but in
this matter the parties came to Mr. Bumsted and
undertook to buy out his mortgage, and agreed
to pay him $25.00 for costs and services in this
matter, and they said they would send a check.
They got the mortgage, but they have done noth-
ing; they have not paid us; and they are here at-
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tempting to go on, and yet have made no final set-
tlement with us. | want the Court’s attention
brought to the matter before we go into the trial.

The Vice-Chancellor. Well, your mortgage
covers this other property, doesn’t it?

JOHN ANTONIO D’ELISA, sworn.

Direct examination by Mr. Botti.

Q Mr. D’Elisa, are you the complainant in this
suit?

How long did you know him?

Well, since we were little boys.

And did you ever have any transaction with him
in reference to certain premises?

A Yes, sir.

Q Do you remember about when you had this
transaction?

It was in 1905.

Do you remember what month?

In the month of August, about.

August?

Yes, Sir.

And tell the Court what the transaction was
that you had with Mr. D’Amato?

A Yes, sir. Now, on the 27th of August, 1905, |
was round a place they call Dumbs, around on Mar-
sellis street and Bright, and this Mr. D’Amato | was
looking for to see if | could locate a few lots for sale;

A Yes, sir.

Q Where do you live?

A Now I live at 212 Beacon avenue.
Q Jersey City?

A Yes, sir.

Q Did you know Mr. D’Amato?
A Yes, sir.

Q Frank D’Amato?

A Yes, sir.

Q

A

Q
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so Mr. D’Amato seen me around there, and he called
me over; he says “John, what are you doing aroiind
here?” | says, “Well, Frank, I am looking around
if 1 can locate a few lots around this section that |
will try to buy.” He answered, “Well, if that is the
case, | can sell you three lots here.” | says, “Where?”
He says, “Right here at Marsellis street.” | said, “All
right, John.” So the following day he told me that
he would call up to my place and make an agreement
about those three lots. | said, “All right.” So he did,;
the following day he called at my place of business
on 390 First street, and we made an agreement about
those lots.

Q Was there a written agreement, or oral?

A No, a verbal agreement—no writing.

Q@ What was the conversation that you had that

?
da'yA. The conversation was this— asked him what
did he ask me for those three lots; he says, “Well, I
will ask you nine hundred dollars.” | says, “Well,
Frank,” I says, “if | give you eight hundred dollars
won’t that be satisfactory to you?” He says, “Well,
we aint going to tight over the matter, whether it is
nine hundred or eight hundred why, between you
and | we ain’t going to fight about it.” Then he asked
me if | could let him have one hundred dollars of that.
| says, “Yes.” And then | asked him when we were
going down to a lawyer to get these papers ready; he
says, “Well, at any time that we have time; some day
I will call on you and we will go down and get the
deed ready.” | says, “All right.” So he came in the
office and 1 gave him one hundred dollars. Then |
asked him when |—
The Vice-Chancellor. Was the one hundred
dollars in cash?

A | couldn’t very well remember; I think it was
in cash, your Honor; I think it was in cash. Then |
asked him when could | take possession of those lots,
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that 1 wanted to finish and fill them up and put the
fence around them; he says, “Well, you can start to-
morrow, if you wish.” 1 says, “All right.” So the
following day | went right on and looked after this
land. 1 finished the grading—
The Vice-Chancellor. There is no property
mentioned so far.

Q The lots you speak about are the lots which we
are asking for in this suit, aren’t they?

Mr. Blakeman. 1 object to that, as leading.

Q Well, what lots were they, Mr. D’Elisa?

A They were in the direction of Marsellis street,
right facing Marsellis street.

Q And what other street?

A At Bright.

Q Did Mr. D’Amato give you anything to show
which property it was?

A Well, not right there and then, but afterwards
he did.

Q | show you what purports to be a survey, and
ask you where you got this?

A | got that from Mr. DsAmato.

Mr. Bcarano. Wait a moment, Mr. D’Elisa;
let me see that, please.
(The witness complies.)

Q And how long after this alleged oral agreement
in your place of business at 390 First street did you
get that from Mr. D’Amato?

A Well, not very long after, because he had a sur-
veyor there already to survey some land that he bought
about that time, and he told me that he was going to
make a survey for me for those three lots, and this
was what was ordered by him and made for me, for
these lots mentioned in here.

Q And can you give us an idea how long after it
vas, Mr. D’Elisa? You say, “Not very long,”—that
is not definite—about how long?

10

20

30

40



20

30

40

IG
John A. D’Elisa, direct.

A That | cannot very well recollect. It was not
very long after that.

Q Well, was it a year, or a month?

Q About two or three months after.

Q AnNd yon say you took possession on the 28th
of August, the day after you made that agreement?

A Yes, sir, on the 29tli of August | took posses-
sion.

a when you took possession what did you do on
those lots?

A Well, | started to finish and fill up and fence
around them.

Q And since you took possession on the 29th day
of August, 1905, have you done anything on the lots?

A Yes, sir.

Q What have you done?

A Well, the most of the ground is all built up now
by stables.

The Vice-Chancellor. IIs there any objection?

Mr. Blakeman. No.

The Vice-Chancellor. Then the bill can be
amended so as to state that the second payment
was made on March 22nd instead of March 26th,
1906.

Q@ How much did you give Mr. DAmato at that
time?
The Vice-Chancellor. Did he say it was paid
by check?
Mr. Botti. Yes, sir.
The Vice-Chancellor. AVhere is the check?

Q Have you the check with you?

A Yes, sir.

Q Produce the check, for the first three hundred,
on March 22nd?

A (The witness produces a check which he hands
to examining counsel.)

Mr. Botto. | offer the survey first, and then |
offer this check.
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(The survey is admitted in evidence without
objection, and is marked Exhibit C. 1.)

Mr. Blalceman. It seems to me, your Honor,
as there is a subscribing witness to this (referr-
ing to the check) that the witness should be pro-
duced, or accounted for, before the signature of
the deceased, Frank D’Amato, is admitted in evi-
dence.

The Vice-Chancellor. Would that be so, if the
check was delivered by Mr. D’Elisa?

Mr. Blalceman. Not as to the delivery of the
check, but I am drawing attention to the endorse-
ment on the back of the check.

The Vice-Chancellor. | think, as the check was
delivered to D’Amato, and the money was paid
upon it, as appears by the endorsements, that the
burden of proof would be on Mr. D’Amato to
show that he did not draw the money. It is ap-
parent from the check itself, is it not, that the
bank paid it?

Mr. Blalceman. | do not suppose there is any
presumption arising from bank endorsements on
checks, but I think where there is an endorsement
by a witness, the endorsement will have to be
proved by the witness; because it appears here
that D’Amato did not sign it, because it is signed
with a cross.

The Vice-Chancellor. | will admit the check at
the present time, at least to the extent of showing
the delivery of the check to D’Amato.

c gl')he check was thereupon marked Exhibit

Q When, after March 26th did you again pay—

The Vice-Chancellor. You have not shown that
the bank paid this check.

Q WMr. DElisa, where did you get that check (Ex-
hibit C. 2) from, as it is now?
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A From the bank.
Q In your balances, which you get each month?
A Yes, sir.
Q And was your account charged with that three
hundred dollars?
A Yes, sir.
Q When did you next pay anything to M.
1) D’Amato on account of this property?
A On the following day; on the twenty-third.
Q And did you pay by check?
A Yes, sir.
Q How much did you pay then?
A Three hundred dollars (producing a check).
Q Is that the check that you have before you?
, A Yes, sir.
Q And that was delivered to Mr. D’Amato?
A Yes, sir.
20 Q And came back, the same as the other check,
from the bank?
A Yes, sir.
Q And your account was charged in the sum of
three hundred dollars for that check?
A Yes, sir.

Mr. Botti. | offer that check in evidence, if
your Honor please.

Mr. Scarano. | enter the same objection to
that as to the other, your Honor; it is signed by

30 a mark, by a witness.

The Vice-Chancellor. The same ruling will ke
made upon it as upon the last check.

(The check was thereupon marked Exhibit C
3)

Q Now, that made it seven hundred dollars you
paid all together on account of the lots?
A Yes, sir. _ .
Q When was the other one hundred dollars paid
40 by you to Mr. D’Amato, if it was; and in what form?
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A Well, the other hundred dollars | gave him a
horse for, a carriage horse, and it was priced between
me and him at a hundred dollars; and that was on
account of the same thing.

Q AnNd he agreed, as | understand, that the value
of the horse was one hundred dollars?

A Yes, sir.

Q Now, after you paid him this money did you ask
him for a deed of the property?

A At the same time when | gave him the three
hundred dollars on the 22nd, | asked D’Amato when
we would go down to see to get those papers right and
ready; he says “Well, as soon as we have a little time
we will go down to the lawyer and get the deed.” |
said “All right”; and the following day he came to
get the other three hundred dollars. Well, | didn’t
say anything at that time; but a few weeks after that
I met him again, and | asked him if he would go down
to get those deeds for these three lots, and his answer
was, “Well,” he says “John, there is a little mortgage
on the plot, and I can’t very well give you the deed
now; but as soon as we pay this thing off I will give
you the deed.” That was all at that time.

Q Now, why did you wait so long, Mr. D’Elisa,
without insisting on your deed?

A Well, we had been so close friends | didn’t want
to more or less insist upon it; | ought to, but at the
same time our friendship was too thick to ask him
any further than what 1 did.

Q Well, how many times did you ask him about
it—for the deed?

A Well, a good many times.

Q Well, how many times is that—"a good many?”
A Well, there was the time we made the agree-
ment, the first day; and then the thing went on until
he got more money of me, and then | asked him again,
and he told me the same thing; then a few weeks after
that he told me that there was a little mortgage on it,
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but he didn’t tell me that first off. When we made the
agreement he said he sold me those lots free and clear
of all, of everything.

Q While you were making these improvements on
the lots did you ever see Mrs. D’Amato, the wife of
Mr. D’Amato?

A | seen Mr. D’Amato most all of the time, and
also the wife; she lives right there on the corner of
Centre and Bright.

Q How far away is that from these three lots?

A Well, it is on the same block, about I should
say, 200 feet.

Mr. Scarano. | do not see where there is any
relevancy in the question whether Mr. D’Elisa
saw her there. She is not a party to this oral
agreement. There is no foundation for it. Mrs.
D’Amato was never a party to it. What differ-
ence does it make whether she saw the improve-
ments going on, or not?

The Vice-Chancellor. Well, I do not know. |
think I will admit the evidence. If she was not a
party to the agreement, and did not know of it,
and did not have any title at that time vested in
her, | do not see how it would be notice to her so
as to charge her in any manner as to divest her
of her dower right.

Mr. gcarano. As| understand, under the
statute, it is only by a separate acknowledgment
that a wife can divest herself of her dower right.

The Vice-Chancellor. 1 am not permitting it
for that purpose-—— am not permitting it as evi-
dence against her on the subject of her dower
right; it may have something to do with her subse-
quent acts as administratrix. | do not know
where it will lead to, but I will not exclude it.

Mr. gcarano. | fail to see the connection.

The Vice-Chancellor. Well, I cannot tell. The
case cannot be presented all at one time.
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Q When was the last time you asked Mr. D’Amato
for a deed, Mr. D’Elisa, before he died?

A That was at the time that he had the mortgage
on there; and that was about five or six years ago; |
couldn’t very well remember the date, but he told me
himself that he was going to pay off this mortgage and
have another one made; and then | asked him to have
a release of those lots so he could give me a deed at
the time, and he said that he would. But | seen that
the thing went on, a new mortgage was put on there,
and | asked him if he had the release, and he told me
that he forgot all about it.

By the Vice-Chancellor.

Q That was five or six years ago?
A About, yes, your Honor.

By Mr. Botti.

Q He died, when, do you know?

A Well, it is over a year now; he died around De-
cember, 1913, | guess. Well, it is over a year.

Q The 26th day of December, 1913, wasn't it?

The Vice-Chancellor. That fact is admitted, |
think.

Mr. Botti. Yes, that is admitted.

Q Did you also keep any other track of the pay-
ments that you made to Mr. D’Amato on account of
these lots?

A Yes, | have got it marked on the book there, the
little book.

Q Have you the book here?

A Yes, on the bench there.

Q (Showing the witness a book.) Will you turn
to the account?

Mr. Blakeman. | object to the examination, or
the admission of this book, because his recollec-
tion is evidently very clear without the aid of any
memorandum.
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The Vice-Chancellor. What is your purpose,
Mr. Botti?

Mr. Botti. Nothing, excepting, if your Honor
please, to make his evidence stronger, to show
more clearly that what he testifies to is a fact—
so much so that he even jotted it down in the book.

The Vice-Chancellor. Suppose he did, how
does that make any difference. He could write
that down, and still it might not be true.

Mr. Botti. Well, 1 was going to show that it
was done at the time the payments were made.

The Vice-Chancellor. Well, if he was in doubt
as to the time, he could refresh his memory by
referring to the book, where the writing was made
at the time; it would be perfectly proper then for
him to examine the book to refresh his memory;
but he recalls it without any aid.

Q Before you started to sue did you have any talk
with Mrs. D’Amato about this transaction you had
with the husband?

Mr. Scarano. | object to that, your Honor.
The Vice-Chancellor. The answer is “Yes” or
“NO.’1

A Yes, sir.

Q As long as you have known Mr. D’Amato have
you seen him sign, before these checks were given to
him?

A No, sir.

Q Did he ever give you any other checks or papers
signed by him?

A No, sir.

Q Do you know whether or not he could sign his
name, or if he made his mark all the time?

A Well, he couldnt write his name; it was always
by cross.

Q Who signed his checks—do you remember, or
do vou know?



23
John A. D’Elisa, cross.

A His wife.

Q Have you seen checks signed by his wife?
A Yes, sir; by his wife.

Q For him?

A For him.

Cross examination by Mr. Scarano.

Q Mr. D’Elisa, you said that you entered into an
oral agreement with Mr. D’Amato on the 27th of Aug-
ust, 1905?

A On the 28th.

Q On the 28th? -

A Yes, sir.

Q Do you want to change it from the 27th?

A Well, the 27th was the day that he called me
over on the premises around Marsellis street; but on
the 28th was the day that he came over to my place
and got the first payment; and the 29th | went oyer
and took possession.

Q What happened on the first day that you and
Mr. D’Amato met—what conversation did you have
with Mr. D’Amato on the first day?

A On the 27th, do you mean?

Q Yes, on the 27th?

A | was around Marsellis street and looking
around if I could locate a few lots that | wanted to
buy, and Mr. D’Amato seen me, and he called me over.
He says “John, what are you doing around here?” |
says “Well, Frank, I am looking if | can see a few lots
for sale around here that | want to buy.” “Well,” he
says, “if that is the case, | will sell you three lots right
here.” | says “All right.” Then he told me that he
would be around to my place the next day and make
an agreement.

Q That was all that day?

A That was all that day.

Q Was not this the fact, Mr. D’Elisa—that you
asked Mr. D’Amato for the use of that land at that
time?
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A No, sir.

Q What was the purpose of buying those lots—
what did you need them for?

A | needed them for my business.

Q What business were you in?

A In the lumber business, at the time—the second-
hand lumber business.

Q Second-hand lumber?

A Yes, sir.

Q And you needed land to put this lumber on, and
you had plenty of it at that time, hadn’t you?

A Yes, sir; that was my intention; to buy some
land around that way; yes, sir.
You paid $100 on the 28th day of August?
Yes, sir.
1905—do you remember what day that was?
No, | don’t know exactly what day it was.
Well, was it Saturday?
| couldn’t say.
Was it a Sunday?
I couldn’t say.
Did you have that survey made, or did Mr.
D’Amato have that survey made?
Mr. D’Amato had it made for me.
For you?
Yes, sir.
And when did you say that survey was made, to
the best of your recollection? You said three months
after that, didn’t you?

Mr. Botti. | object.

The Vice-Chancellor. He is asking if the wit-
ness did not say that the survey was made three
months after the contract spoken of. | will ad-
mit it.

Mr. Bcarano. On his direct examination, as |
recollect, he said this survey was made August
21
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The Vice-Chancellor. You have asked the ques-
tion, and the question was allowed.

A This I don’t remember, but about three months
after that.

Q You remember pretty definitely the days of this
contract, don’t you—the 27th, 28th and 29th?

A Yes, sir.

Q You have a pretty good memory there?

A Well, if I have it in the book why wouldn’t |
have a pretty good memory on it?

Q Why dont you remember the date of this sur-
vey?

A Because | didn’t take that date down.

Q When was that survey given to you?

A That I couldnt state, when it was given to me;
but it was given to me by Mr. D’Amato.

Q But when—how soon after the contract—how
soon after the 28th or 29th of August?

A That I couldn’t say exactly, when he gave it to
me.

Mr. Scarano. If your Honor please, he says
there was a survey made on the 21st day of Au-
gust.

The Vice-Chancellor. | know; that is a matter
of argument ; you can confront the witness with
it, and ask him about it.

Mr. Scarano. That was before the entering
into of the contract.

The Vice-Chancellor. 1 observed that fact.

Q Was not this survey made for the purpose of
your letting these premises from Mr. D’Amato?

A Letting?

Q Yes.

A No, sir; no, sir.

Q Did you have any conversation with Mr. D’Am-
ato in regards to these three lots previous to the 27th
of August, 1905?

20

30

10



20

30

26
John A. D’Elisa, cross.

A 1 don’t remember exactly, but I think there was.

Q When?

A The best I can remember was this—the time
that | paid him the first hundred dollars, it was the
day before that that we had the conversation about it.

Q | am asking you if before the 27th of August,
1905—if that is the first time that you and Mr. D’Am-
ato came into contractual relations together over buy-
ing this land?

A It might be before that.

Q Well, that is what I am asking you—do you
know, do you remember?

A It might be before that, but that is the day
we had all these transactions made that | stated here.

Q Didnt you say you were looking around for
land right around there, and you met Mr. D’Amato?

A Yes.

Q And Mr. D’Amato asked you what you were
looking for, John, and vou said, “I am looking to buy
a few lots?”

A Yes, sir.

Q Wasnt that the first time that you and Mr.
D’Amato came together over this matter?

A Well, that may be.

Q Well, not “may be,” do you know?

A Well, how can a man know all of those things
now?

The Vice-Chancellor. Do not make an argu-
ment—do you know?

No, sir; | dont know.

Did you ever pay any money for this survey?
$20 | paid for it.

To whom did you pay that $20?

To Mr. D’Amato.

To Mr. D’Amato?

Yes, sir.

When?

OPOP>PO>O>



27
John A. D’Elisa, cross.

A That I dont know; I can’t remember that very
well, because when he gave me that the surveyor told
me that the cost of that survey was $20, so | gave Mr.
D’Amato $20, as he asked me for.

Q What did you give Mr. D’Amato for it?

A That I don’t know, | can’t remember whether |
gave him a check or cash.

Q Have you made a memorandum in your book
there in reference to the $20?

A No, sir.

Q You have not?

A No, sir.

Q You only made a memorandum of the payments
that you made on the lots?

A Yes, sir.

Q You dont remember when you paid that $20,
do you?

A 1 donot; no, sir.

Q When did you start to fill in those lots, Mr.
D’Elisa?

A About right after we had the agreement made
with him—that was on about the 29th of August, 1905.

Q When did you make the first improvement on
that land?

A Well, | started to build a fence around there.

Q Yes, a fence—that was the first thing you did?

A Well, not much longer after that; as soon as |
had them graded | started to build the fence around
it.

Q After you graded it you built a fence around it?

A Yes.

Q How long after that did you build up the fence
—was it immediately, on the 29th day of August?

A No, no.

The Vice-Chancellor. No, he says after he
graded it.
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By the Vice-Chancellor.

Q How long did it take you to grade it?
A Well, it may be two or three weeks, or so, be-
fore | could start to put the fence around it.

By Mr. Scarano.

Q Mr. D’Elisa, what do you mean by “grading?”
A Do you not know what the meaning of “grad-
ing” is, Counsellor?
Q No, I do not understand you ; what do you mean
by “grading the land?”
By grading the land I mean to level it up.
What kind of land was it?
What do you mean by that?
In what condition wjas the land at that time?
It was filled-in land.
Was it already filled in?
It was filled-in land; yes, sir.
What was it filled in by?
Filled in by garbage.
You did not do any filling, then?
Yes, sir.
Well, that is what | asked you.

The Vice-Chancellor. Counsel is asking the
questions too rapidly ; be a little more deliberate.

OP>OP>O >OT>OT>OP

By the Vice-Chancellor.

Q What was the condition of the land when you
went into possession of it?

A That was only filled in by garbage, the city gar-
bage.

Q Did you put any more fill on it?

A Yes, sir, your Honor, | put ashes on it after
that.

Q And how long did it take you to do that?
A Well, about three or four or five weeks; | can-
not state verv well.
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The Vice-Chancellor. (To Mr. Scarano.) That
is what you wanted to know, is it not?
Mr. Scarano. Yes, sir.

By Mr. Scarano.

Q Within three or five weeks?

A Yes, sir.

Q That was the next improvement you made on
the property?

A Yes, sir.

Q What did you do next?

A The fencing.

Q ’ First it was filled in, then fenced, now, what did
you do after that?

A Well, | started to build; I built this place first
25 x 30; | built a place, an open shed there, 30 x 75—
no, that was 30 x 100, the full length of the ground.

Q Did you build that shed to rent it to anybody?

A Well, I built the shed to store lumber in it, first-
off.

Q 30x75?

A Yes, sir.

That was the third improvement. Do you re-
member what that cost you?

A No, sir; not exactly.

Q Have you any bills that you paid for that, for
the lumber, etc.?

A No, sir; | didn’t keep any.

Q You did not?

A No, sir.

Q Do you remember how much about—whether it
was a thousand dollars for the 30 x 75 shed?

A No, whatever | done on there was done this
way—

Q | amasking you, if you please, if you do remem-
ber what it cost you?

A | don’t remember; no, sir.

Q What was your next improvement, Mr. D’Elisa?
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A | had a demand to rent the place of this shed,
and | went to work and | closed it in.

Q You closed it in?

A Closed it in and fixed it for the purposes of a
paper shop.

Q A paper shop?

A Yes, sir.

Q Was this shed, 30 x 75, built with new lumber?

A Some, and some second-hand.

Q You said subsequently you rented it for a paper
shop?

A For a paper shop.

Q What rental did you get?

A | think it was ten dollars a month.,

Q Ten dollars?

A Per month.

Q For the space 30 x 75?

A No, sir; part of that.

Q Part of it?

A Part of it; yes, sir; | closed a part of it in for

a paper shop purpose; there was about, well, |
couldn’t recollect exactly what it was, but it was part
of that shed; it was an open shed, and then | closed it
in for a paper shop.

Q Did you rent the rest of it?

A Not at that time.

Q Well, did you rent it afterwards?

A Yes, when | had a demand I rented it; | fixed
it for the purpose that they wanted it for, and | rented
it.

Q Now, what was your next improvement, Mr.
D’Elisa?

A The next improvement was a cow stable.

Q@ When did you make that?

A Well, I don't know exactly when | made it; it
was about four or five years ago, maybe, or longer
than that; and I fixed it, I closed up part of the shed

again and fixed it for the purpose of a cow barn, a cow
stable.
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Q But you did not do anything until four or five
years afterwards, as far as you can remember—after
this shed 30x 75 was built you didn’t do any more
improvement until four or five years afterwards?

A No, | didnt say that.

Q Well, what did you say?

A | didnt say that.

Q Well, what was your next improvement, Mr.
D’Elisa?

A The next improvement? What do you mean?

Q What did you do next, after that? This is the
only shed that you have on this land? You first fenced
and filled in, then you built a shed 30 x 75, you say,
then finally you got an offer for part of it and rented
it; what did you do after that?

A Then | closed the other part of it. As | had
a demand | closed in as much as they wanted, as much
space as they wanted, | closed it in and made it for
the purpose that they had to use it for.

Q When did you close the rest of that shed?

A Well, that | couldnt remember, when | exactly
closed it. If I had the book here I could tell you ex-
actly when | did it, but I ain’t got the book here.

Q Did you give any receipts for your rents?

A Yes, sir; sometimes.

Q Have you got them in court?

A No, sir; there is nothing in the book about the
rent.

Q What was the amount of rent that you got—
near—you don’t have to be positive, Mr. D’Elisa—the
amount of rent that you received, after the completion
of the 30x75?

A The first was $10.

Q What was the rental of the rest of it?

A Well, | had it there for a short time when | had
it all occupied with the cows; that is, | had four places
occupied by the cows. They didn’t stay there very
long, but I was getting $85 a month.
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How long did they stay there?

Not very long.

Well, how long was it—a year ?

Well, some a year, and some less.

At $85 a month?

About; | dont know exactly, but it is about
$75, $80 or $85. .

Q You don’t remember when you finished the shed,
do you?

A No, sir.

Q Only four or five years ago, you said?

A That is what | said.

Q When did you make the next improvement, Mr.
D’Alisa?

A It was a little after that that | had another
space of land in the back of the lots, and | built a
stable there; that stable is 30 x 30.

Q 30 x 30?

A Yes, sir.

Q In other words, you did not make any more im-
provement on that land until four or five years ago,
only in filling the land and fencing it and building
that shed 30 x 75, is not that so?

A Since | filled the land?

Q Yes.

A No, sir; that open shed was made there not long
after the fence was there, and the grading was made
on the ground.

Q That was your improvement, then?

A Yes.

Q That is the way | understood you?

A And as they came along and asked me for a shed
I closed it in and made it for their purpose.

Q That is the 30 x 75 shed, as they came along you
fixed it and rented it out?

A Yes, sir.

Q And that was the only improvement you made
on that land four or five years ago—you have not made
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any more at all since four or five years ago; is not
that so?

A Well, did I make any more until four or five
years ago?

Q Yes?

A The first | built was a place, as | told you, all
closed in and covered up for a paper shop; that was
about 25 x 30; then | continued; that was on this open
shed, you see; and then | went along, and as they
came along—I couldn’t remember very well when did
| do it, but it was done right along as | had tenants
for it.

Q Well, what did you do after that? When did
you put on the rest of the improvements? You said
you had put stables on it, in your direct examination?

A Yes, sir.

Q When did you put them on there

A | cannot remember when | put them on there,
| put them on right along, as they came.

Q Did you put them on the next day after you
bought the land?

A No, sir.

Q The following week?

A No, sir.

Q The following year?

A No, sir.

Q Well, when did you?

A Maybe the following year, for all I know® or

two years after—after | had this open shed on there.

Q What did you do, however, in the first year that
you went on Frank D’Amato’s land—wliat was the
first thing you did there? We will go all over it
again.

A The first that | did there was the grading of
this land, and the fence around it, and this open shed.
| had a shed 25 x 30, was the first that | built, in the
front of it.

Q Pardon me, you said that you built a shed 30 x
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75, as your first improvement, open, so you could put
your second-hand lumber in that—didn’t you say
that?

A Yes, sir.

Q You said that was your first improvement,
wasnt it? Now, what did you build after that?

A | told you everything that is there now.

By the Vice-Chancellor.

Q No, no; give the order in which you put up the
various buildings? You have disposed of this open
shed—after building the open shed what building did
you next put up?

A The next building that I put up after the open
shed, was a person would come in and say “John, I
want so much—

Q No, I dont want that; tell me what shed you
put up, or what building you put up?

A A cow barn, as | said.

Q A-cowbarn?

A Yes.

Q What were the dimensions, about?

A About 25 x 30.

Q Now, when did you put that up?

A That was—well, | can’t remember very well,

your Honor; but it was about five or six years ago.
Q About five or six years ago?
A Yes, sir.
Q Now, that was the second building you put on
the land?
A The second building; yes, sir.
Q Now, when did you put the third building on
the land?
About six months after that, we will say.
And did you put other buildings on?
Yes, sir; the same way.
Just when did you put those on?
Then | got another customer for it, and | put
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another building on after that. There was four build-
ings in one direction. Now, that is on one side.

Q You put four buildings on?

A Four buildings; yes, sir.

Q How many buildings are on it to-day?

A There is five with the last one that | built about
four years ago, we will say; there is a stable for twelve
horses, all concrete, and everything, and a hay loft
over that.

Q And that was put up when?

A About four years ago.

Q During the last four years you put up no other
building?

A 1 did.

Q You did?

A | put up some sheds on the other side, and an
open shed of about 15 feet—about 15 x 60, about.

Q When did you put that up?

A Well, that was about three or four years ago,
also.

Q Now, is that the last shed you put up there, or
the last building?

A Yes, sir, after this | put two small sheds right
at the entrance.

Q When did you put those up?

A After this was built—about the same time—
right after | done the other.

Q That is about three or four years ago?

A Yes, sir; your Honor.

The Vice-Chancellor. That is what you want,
is it not, Mr. Scarano?
Mr. Scarano. Yes, sir.

By Mr. Scarano.

Q Then, practically, all the improvements were
made up to—

The Vice-Chancellor. No, up to three or four
years ago.
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Q What was the amount of rent that you received
from all occupants during that time, Mr. D’Elisa, do
you remember?

A No, sir.

Q Wrell, the cow-barn paid you $85 a month?

The Vice-Chancellor. Is that material?
Mr. Scarano. | would like to show the receipts
of rents.

The Vice-Chancellor. He was there exercising
dominion over the property, renting the place and
collecting the rents, so that any person on the out-
side would have the right to assume that he was
in possession under some color of right. Now,
what more is there to that feature of it?

Mr. Scarano. Well, I am only anticipating a
question of the profits paid to this man during
the ten years there.

The Vice-Chancellor. Profits? How is the
question of profits involved? Is not the sole ques-
tion here did Mr. D’Elisa and Mr. D’Amato make
a contract to convey this land for a given sum,
which has been fully performed, and a contract
that a court of equity will enforce? Now, what
more is there to it? That is a very narrow ques-
tion, it seems to me.

Mr. Blakeman. | think the question is relevant
arising from the order of the erection of these
buildings. They were built, as he was able to rent
them, apparently at some profit to himself. The
chief improvements were made in comparatively
recent years. We think that this demand for the
delivery of a deed and the claim of sale were
prompted by the fact that the land increased a
great deal in value; and | believe it is an equit-
able doctrine, affecting specific performance, that
where the value has increasely greatly, and there
has been neglect, specific performance is some-
times not granted.
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The Vice-Chancellor. Oh, well, that is where
a man pays only a deposit on the property; but
this man says he paid the whole purchase price.

Mr. Blakeman\. Oh, well, the question comes
up whether that was really the whole purchase
price, or some other price for use and occupation.

The Vice-Chancellor. He says so, and it is not
denied. He must stand or fall on his statement.

Mr. Blakeman. That is why we were cross ex-
amining him along that line.

Mr. Bcarano. He paid si00 of the purchase
price on the 28th day of August, and he did not
pay three hundred dollars until the following
year, in March. We may develop in our case—

The Vice-Chancellor. | think that the evidence
is not material, particularly. If you think there
is any meritin it I will let you show, briefly, what
rental he received annually from the property,
about. He cannot tell you to the dollar.

Mr. Scarano. Well, he says he doesn’t remem-
ber, only that $85 for cow-barns.

Q On your direct examination, Mr. D’Elisa, you
said that the cost of the improvements amounted to
what?

A To about three thousand dollars, twenty-eight
hundred.

Q How do you account for that? You said you
didn’t know what you paid for the first shed or the
next improvement—now how do you determine that
it would cost you twenty-eight hundred or three thou-
sand dollars?

A 1t is simply to the best of my knowledge.

The Vice-Chancellor (To examining counsel).
Well, don’t you think a man of ordinary intelli-
gence in his business could look at a structure
and say it cost about so much?

Mr. Scarano. Yes.
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Q
A

The Vice-Chancellor. That isaboutall this wit-
ness is saying.

Mr. 8carano. That may refer to an expert, but
not to the man who actually pays the expeditures
for this particular thing.

The Vice-Chancellor. Oh, well, any man in
the business who is doing work of this kind is
an expert, or expert enough to know about what
it would cost; he may be out three or four dollars,
one way or the other, on it.

What was your last improvement, Mr. D’Elisa?
| have explained it here; that was another open

shed on that side, and two small closed sheds.

Q
A

That was done when?
That was done about—I dont exactly know

when, but it was between four and five years ago, or
about three or four years ago.

Q
A

Q

What did that cost you, do you remember that?
No, sir; not exactly what it cost me.
Who is this Lenzi on the back of this check

(showing the witness a check)—on that Frank
D’Amato check, the witness?

A Mr. Lenzi?
Q Yes, do you know?
A What do I know about that?
The Vice-Chancellor. Do you know who he is?
A Mr. Lenzi—I dont know who is Mr. Lenzi.
Q Well, this check is made by you to Frank
D’Amato.
A Yes, sir.
Q I show you Exhibit C. 2 (referring to the same

check); do you know who signed as witness to the
mark of Frank D’Amato?

A

Q
A

| do not, sir.
Do you know the signature of the witness?
No, sir.

The Vice-Chancellor. Well, now, that disposes
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of that: he doesinot know the witness, he does
not know Lenzi.

Q Do you know who Lenzi is?
A What was his son-in-law’s name?
Q Wait a minute, please—do you know who Mr.
Lenzi is?
A | do not; no, sir.
Q Well, I show you Exhibit C. 3, and ask you
whether you know that signature of Mr. Lenzi there?
A 1 do not, sir.
The Vice-Chancellor. It is the same thing?
Mr. Scarano. It is the same thing.
Q Is that “Salvatore Campanetti” (referring to
another name on the exhibit) ?
A Yes, sir.

By the Vice-Chancellor.

Q Do you know that signature (referring to the
name Oampanetti) ?

A | know the name; yes, sir.

Q Do you know the man?

A Yes, sir.

By Mr. Scarano.

Q These checks were cashed in the account you had
at your bank?

A Yes, sir.

Q Against your name?

The Vice-Chancellor. Well, it was taken out of
his account.

Mr. Scarano. If your honor please, I wish to
show that it is J. A. D’Elisa & Company’s check ;
it is not a personal check.

The Vice-Chancellor. Well, that speaks for it-
self, does it not?

Mr. Scarano. Well, it may be a transaction be-
tween A. J. D’Elisa & Company and Frank D’Am-
ato.

10

20

40



10

20

”q

40

40
John A. D’Elisa, cross.

The Vice-Chancellor. Well, examine him as to
that.

Q What company was that, Mr. D’Elisa—J. A
D’Elisa &Company?

A There is no “company.” 1 was in a company
with Mr. Sesta when | opened the bank account, and
my bank account has been run in that way ever since
I have been doing any bank account business—“John
A. D’Elisa & Company.”

Q Who signed this “J. A D’Elisa &Co.” (referring
to the signature of the maker of the check exhibited
to the witness) ?

A Myself.

Q That is the way you signed all your checks?

A Yes, sir.

By the Vice-Chancellor.

Q Well, who composed John A. D’Elisa & Com-
pany at that time?

A It was me, your honor.

By Mr. Scarano.

Q Yourself alone?

A Yes, sir.

Q Were you organized under the State of New
Jersey, as a corporation?

A No, sir.

Mr. Botti. | object, on the ground that it is im-
material, if your honor please.

The Vice-Chancellor. What difference does it
make. That is another matter. The witness has
answered it.

Q Have you ever had any transaction besides this
with Mr. Frank D’Amato during that time, or 1905
or 19067

A Yes, sir.

Q What business did you have with him?

A Well-



41
John A. D’Elisa, cross.

Q (Interrupting.) Did you buy anything from
him?

A Onwhat?

Q Well, did you buy anything?

A He had a blacksmith shop in his premises, and
I had a good many of my trucks fixed in his shop; and
whatever fixing was done there it was paid for.

Q Was paid by what?

A It was paid by check and by cash.

Q You had a running account with Mr. D’Amato,
hadn’t you?

A Yes, sir.

Q Did the account run up to $100, or over $100?

A The account ran up—well, you know, he was fix-
ing my trucks, and put it in the book, whatever fixing
he done, and when he was in need of any money he
would come over to me and say, “John, | would like
to have $100 to-day| would say “All right,” because
I knew it was due to him; and it ran along that way
for quite some time until he died, and after he died
everything was squared up about that account.

Q Was squared up?

A Yes, sir.

Q Does that check book you have there—the stubs
in that check book—refer to those checks?

A No, sir.

Q You havent got that?

A No, not now.

Q Do you remember whether or not these checks
(referring to the exhibits shown the witness), were
given for the running account?

A No, sir, the running account was only a little
while, about three years ago, when he had this black-
smith shop; it was about three or four years ago, it
couldn’t be any longer than that.

Q You had business relations with Mr. D’Amato
ten years ago, hadn’t you?

A What do you mean by “business relations”?
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Q Well, yon bought from him different things,
didn’t you?

A No, sir.

Q Yon never bought anything from him ten years
ago?

A Not as | remember.

Q Well, that is what we are asking you. You said
that you gave him a horse?

Yes, sir.

Of the value of $100.

Yes, sir.

Did you deliver the horse to him?

Yes, sir.

And when did you ask him for the deed?
When we made the agieement.

The very day you made the agreement?

When | gave him the first money | asked him,
too, when we would go down, and when he would give
me these papers; he said “The first day we have got a
little time we will go down and get those papers.”

Q And when did you ask him that next?

A AYhen | asked him next was when he got the
$300.

Q A year afterwards?

A No, that was about four, five, six or seven
months afterwards, not a year; it might be it was a
year.

The Vice-Chancellor. Do not argue the mat-
ter; the time speaks for itself. It is about six or
seven months.

Q You did not ask again until the 22d of March?

A Yes, sir.

Q WIiy didnt you ask him before then for the
deed, Mr. D’Elisa?

A Well, I had no occasion, because, as | stated
first, that between me and Mr. D’Amato the friend-
ship was too close to bother him too much.

Q That is your excuse?

>O0>O0>O>OP



43
John A. D’Elisa, cross.

A This is no excuse, it is as straight as it could be.

Q | mean your excuse that you did not want to
ask Mr. D’Amato for the deed was because he was your
friend?

A That is the reason why.

The Vice-Chancellor. There is no use in disput-
ing or arguing it. The witness says they were
close friends and that is the reason he did not
ask for the deed earlier.

Q Had you ever bought property before 1905?

Mr. Botti. From Mr. D’Amato?

Mr. Scarano. No, from anybody?

Mr. Botti. | object, on the ground that it is
immaterial.

The Vice-Chancellor. | don’t know whether it
is, or not; the answer is “Yes,” or “No.”

A Yes, sir.
Q And you know that you must have a contract in
writing, in order to be binding?

Mr. Botti. | object to that, on the ground that
it is immaterial to this case.

The Vice-Chancellor. | will sustain the objec-
tion. The witness evidently knew enough about
this business to know that he ought to have a
deed for his property. Now, in this case there is
an oral contract, and the witness has testified,
without any objection to his testimony, as to what
the oral contract is.

Q When was the last time that you asked Mr.
D’Amato for a deed?

A When he paid the other mortgage that he had
on it previous to the last one that he put on.

By the Vice-Chancellor.

Q Now, when was that, in time?
A Well, your Honor, | cannot say very well, ex-
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actly, but between five and six years ago, say to the
best of my knowledge.

Q And that is the last time you asked him for the
deed?

A Yes, sir.

Q And you knew, all these years, that you did not
have title to the property, of record?

A Yes, sir, your Honor.

By Mr. Scarano.

Q Do you know who was the mortgagee of record
at that time?

A Do you mean before that?

Q Yes?

A Well, not exactly; as | have heard say, it was a
man by the name of Gusandina, an Italian fellow.

Q You heard that?

A | heard it from him, that he had to pay this
fellow.

The Vice-Chancellor. What is the necessity of
this?

Mr. Bcarano. Only to show his memory; he
does not remember certain things, and seems to
recollect all other things on sight.

Q Do you knoAV the name of the second mortgagee,
Mr. D’Elisa?

A As | heard it from Mr. D’Amato, it was Bum-
sted—that he was going to put a mortgage on there.

Q Did you ever go to Mr. Bmnsted and inquire
about a mortgage?

A No, sir.

Q You never did?

A No, sir.

Q At the time that you allege, five or six years
ago, when Mr. D’Amato put the second mortgage on,
you asked Mr. D’Amato for a deed, didn’t you?

A Yes, sir.

Q And what else?

A That is all.
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Q What did he say? Yon said in your direct ex-
amination that you wanted a release?

A Do you want me to answer the question right?

Q Yes?

A No, when | heard that he was going to put this
other mortgage on it and pay the other old one,
through him, | said “Well, Frank, now is the time for
you to give the release for these three lots, so you can
give me the deed.” He said, “Yes, it is a good thing to
remind me of, all right.” So I seen him after that,
and | asked him if lie had it released after the mort-
gage was placed there, and he told me that he forgot
all about it.

Q What was the contract, the oral agreement be-
tween you and Mr. D’Amato?

Mr. Botti. | object to that, if your Honor
please, on the ground that we have gone over it,
both on direct and cross examination.

The Vice-Chancellor. 1 do not think we have
gone into it particularly; you have gone into it to
some extent. Now, what point haven’t you cov-

ered? .
Mr. Ecarano. Why, the conditions of the con-
tract. _
The Vice-Chancellor. Well, you can ask him
as to those.

Q What was the condition of the contract between
you and Mr. D’Amato, if there was any?

A The first condition?

Q Yes?

A The first condition of the contract with Mr.
D’Amato was that he sold me those three lots on this
property in the direction of Marsellis street, and he
got the first payment when he called at my place, and
I asked him if he sold me those three lots free and
clear of all encumbrance, and when | could take pos-
session of them, and so forth; that was the contract
that we had between me and Mr. D’Amato.
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Q Did you give him a check for that $100 that you
paid him?

A That | can’t remember, whether exactly it was
a check or cash for the first $100.

Q How do you know it was $100, then?

A Well, I know it was $100; that was the first
money that he got.

Q Yes, but you don’t remember whether it was by
cash or check, but you remember the amount, so | ask
you howr you remember that? Did you make a memo-
randum of all of these things to refresh your memory
afterwards, or do you just remember abstractly, like
that?

A No, | noted in on the book, and I remember
when | gave him the $100.

You entered it in the book?
Yes, sir.

Have you got the book here?

| don’t know; | guess it is there.

Mr. Botti. That is the book | produced before.

Q Did you pay Mr. D’Amato any other money be-
tween the 27th of August, 1905, and the 22nd of
March, 19067

A Did | pay him any other money?

Q Yes?

A On those things?

Q No—any money?

A | dont know; | don’t know; I cant remember
that very well.

Q Did you have any business dealings with him
in which you paid money to him?

A Well, that may be; it may be a small amount on
a transaction in the. steamship agent business, you
see; it may be thirty or forty dollars, or so, which I
cannot remember anything of that sort.

Q You were very much in need of that land,

40 weren’t you, Mr. D’Amato?
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Mr. Botti. | object to that, if your Honor
please, on the ground that it is immaterial, irrele-
vant and incompetent.

The Vice-Chancellor. What difference does it
make. | will let you ask the question.

A Well, just as anybody else would need it.

Q I ask you to answer that question “Yes” or
“Ho”—did you need the land, or not?

A If 1 didn’t need it | wouldnt buy it.

Q Well, answer the question?

A Yes, | will answer it. You wouldn’t buy any-
thing unless you needed it.

Q Did you need the land?

A Yes, Sir.

Q Well, did you own any other land around there
at that time?

A No, sir.

Q You did not?

A No, sir.

Q You own land there now, dont you, Mr.
DElisa?

A Yes, sir.

Q Where do you own it?

A Across the way from that; right across the way
fromit. | don’t own it, Sesta owns it.
I am asking you do you oam the land yourself?
| do not.
You do not?
No, sir.
Didn’t you sell lots in 1907 to Juan Minielle?
No, sir.
Yes, or no?
No, sir.
Who is this Sesta?
That is Thomas Sesta.
I know, but who is he—a relative of yours?
A nephew of mine.
A nephew of yours?

OP>O>POPO>OPOP>O



48
John A. D’Elisa, cross.

A Yes.
Q What is his interest in the land?

Mr. Botti. | object to that.

The Vice-Chancellor. What is the relevancy of
it?

Mr. Scarano. | find by the record that he
bought two lots and conveyed the two afterwards;
and in conversation | had with this complainant
he said he was very much in need of these lots,
and he had lots across the way from it, and he
has land there to-day.

The Vice-Chancellor. 1 will exclude the evi-
dence. There has got to be a limit to the testi-
mony here.

Mr. Scarano. Well, it would also be material
on the question of the price of the lots, because |
knew what he paid for them within a year of the
purchasing of these three lots.

The Vice-Chancellor. There is only one ques
tion involved here, namely, was that contract
made? Now he swears it was made.

Mr. Scarano. Well, doesnt the price of the
land at that time have a bearing on the question?
Assuming that he says he bought three lots for
$300, when we can show that lots there at that
time were sold for $500 or $800 apiece, would not
that have a bearing as tending to show that he
went as a tenant on that land and merely leased
it to put old lumber on it?

The Vice-Chancellor. | will exclude the evi-
dence.

Q Did you buy any other lands around there, Mr.
D’Elisa?

A No, sir.

Q You never bought any, and never sold any?

A No, sir.

Q Was the lumber used in all the improvements
you made on the property- second-hand lumber?
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A The most of it.
Q And it was all your own?
A Yes, sir; and what was needed new, | bought it

ne\es (By Mr. Botti.) You said something about a
truck being fixed, and you paid for it in an account
with Mr. D’Amato—you had a suit over that Mrs.
D’Amato sued you, as administratrix, didnt she?

A Yes, sir.

Q And you paid the judgment?

A Yes, sir.

THOMAS SESTA, sworn.
Direct examination by Mr. Botti.

Q Where do you live?
A 388 First street.
Q And you are now in business with Mr. D’Elisa,
are you, at First street?
A Yes, sir.
Q Did you know Mr. D’Amato?
A Yes, sir.
Q How long did you know Mr. D’Amato?
A | knew Mr. D’Amato since | was a kid.
Q Since you were a boy?
A Yes, sir.
Q | show you two checks and ask you if you know
what they were given for?

Mr. Scarano. | object to that.
The Vice-Chancellor. He can answer “Yes”

or “No.”

A Yes, sir.

Q Were you present when they were given by
somebody?

A | was present; yes, sir.

Q Where were they given?

A Jiight over the bar.

Q Who gave the checks?
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A To Mr. D’Amato?

Q Well, who gave them to Mr. D’Amato?

A Mr. DElisa.

Q Now, what conversation was had at the time
those checks were given by Mr. D’Elisa to Mr. D’Am-
ato—what was said?

A Well, he says he needed some money that day,
and would he give him some money on account of the
lots.

Who said that?
D’Amato.

“Some money on account of the lots?”
“Of the lots,” yes, sir.
What else was said?
Well, he says, about the deed, he says as soon
as he had time he would give him a deed.

Q You heard this?

A | heard that; yes, sir.

Q Were you present on both days when these
checks were given—on the 22d and on the 23d?

A Yes, sir.

Q Were you present at any other time when any
money was given on account of these lots?

A | was present when he came in to make the deal
for the lots.

Q When was that, do you remember?

A Well, I don’t remember the day, but that was
before the checks was given.

Q You mean when the first payment was made on
account?
When it was first made.
How long before March 22d, 19067
Well, I dont remember the day.
Well, do you remember the month?
Well, around August.
August?
Yes.
Of 1905?

>0 >0 >0
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1905.

How much was paid at that time, do you know?
One hundred dollars, he gave me.

Do you remember whether it was cash or check?
Cash.

And was given in First street, too?

It was given there; | went out to tend bar, and
he walked in the office and gave it to him on the desk.

Q What was said at that time?

A He says that he could take possession to-morrow
if he wanted to.

Q That who could take possession?

A D’Elisa.

Q Do you know whether or not Mr. D’Elisa took
possession of those lots?

A Well, he went right after, and had some second-
hand boards, and went up and took a couple of men
up there and started right off with the dirt.

Q Did you go with him, Mr. Sesta?

A | went up a lot of times; I cannot remember
how many times | went there.

Q | mean when he took possession?

A No, | didnt go.

Q Do you know that these improvements are on
those lots, like stables and cow-barns?

A Sure, | do.

Q Did Mr. D’Elisa ever ask Mr. D’Amato, in your
presence, for a deed, besides the two times when the
$100 was paid in cash (or three times) and the two
checks were paid?

A Well, there was the checks and the $100, | was
present then; the other times | wasn’t present.

Q Did you ever have any conversation with Mr.
D’Amato, besides those three occasions, about those
lots?

A No; no conversation with me; he had it with
DElisa.

Q Did you see what Mr. D’Amato did with those
checks when Mr. D’Elisa gave them to him?

>O0>O0>O0>
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A Well, put them in his pocket.

Q Did you ever see Mr. D’Amato, before this time,
sign any papers or checks, or any documents?

A No, I didnt see no signing at all.

Cross examination by Mr. Blakeman.
Q What was your business at that time?
A Well, I was working in the saloon at that time.
Q AnNd these conversations took place in that
saloon?
Yes, right in the saloon.
What were you doing at the time?
Well, | was tending bar there.
You were behind the bar?
Behind the bar.
Where were Mr. D’Elisa and Mr. D’Amato?
They sat down around the table.
Did you have quite a large saloon?
Well, quite a large saloon.
How large a saloon?
Well, | never measured the full length.
And Mr. D’Elisa and Mr. D’Amato were in there
taking drinks?
A Yes, they had several drinks.
Q AnNd during that time you were serving other
customers behind the bar?
A Sure.
Q How long did Mr. D’Elisa and Mr. D’Amato
remain in the saloon the first time?
When—the first time?
Yes.
Oh, they remained there for quite a while.
Quite a while?
Yes, sir.
And were they talking on this business all the
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time?

A Not all of the time.

Q How do you know they were talking on any
other business?
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A Well, they was talking in a friendly way.

Q How did you come to hear the particular state-
ment with reference to the $100?

A Well, | heard it while they was talking around
the table.

Q How far away from the bar was that?

A Well, from here to the window there (the wit-
ness indicates about seven feet).

Q Now, what drew your attention particularly to
them just at the moment when that s100 was paid?

A Because | heard them talking about that he
would give him the lots.

Q Well, this was ten years ago, wasn’t it?

A Yes, going on ten years ago.

Q Have you endeavored to refresh your memory
in any way since then?

A No.

Q Have you had any conversation with Mr.
D’Elisa in reference to this testimony?

A No, sir.

Q You have not talked it over with him at all?

A AWV no; we weren't talking at all.

Q And now, at the expiration of ten years you are
able to say that on the 27th of August—

A Well, I never recollected the date.

Q You have just said it was the 27th.

A No, | didn’t say~that.

The Vice-Chancellor. He said in August, as |
recall it.

Q AWM do you know whether that was Sunday, or
not?

A AWV | couldn’t tell you what day it was; it
was on a week-day; | dont know that it was Sunday.

Q You are not able to recall anything else that
passed between D’Elisa and D’Amato while they sat
at the table, the first time?

A Well, the first time, as soon as they sat around
the table they had a round of drinks, first, and when

4.0
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they took these drinks they started talking about the
lots.

Q Are you related to Mr. D’Elisa, the complain-

ant?

Yes, | am married to his niece.

You married his niece?

Yes, Sir.

Are you related also in a business way to him?
Yes, Sir.

What business?

Well, trucking business.

And how long have you been in the trucking
business with him?

A Oh, since we had horses. | don’t remember
when we started with the horses.

Q I know, but how many years?

A Oh, it has been about fifteen or sixteen years.

Q Now, Mr. D’Amato, during some of that time,
was engaged in the blacksmithing business?

A No, right after that—right after he sold the lots.

Q Eight after he sold the lots?

A No, not right after; | don’t know how long, af-
ter, but it was right after he bought the lots.

Q AnNd this trucking business in which you were
engaged with Mr. D’Elisa—had Mr. D’Amato shod or
took care of some of the horses for you?

A No, it was just for the trucks and fixing.

Q Trucks and fixing?

A Yes, Sir.

Q And from time to time this firm of yours, of
D’Elisa & Co., were indebted to Frank D’Amato for
fixing trucks?

A Yes, in debt some.

Q And from time to time you would give WM.
D’Amato checks for the indebtedness?

A Some checks and cash.

Q Some checks and cash?

A Yes, sir.

O P>OP>O>O>



55
Thomas Sesta, cCross.

Q What was the name of this company in which
Mr. D’Elisa was associated with yon?

A That was the way he has been signing checks
since he has been in the banking business.

Q Please answer that again?

A That is the way he signed the checks since we
are in business.

Well, what was the name?

Well, “D’Elisa & Company.”

“D’Elisa & Company”?

Yes, sir.

He signed the checks?

He signed the checks—his own checks.

And | show you Exhibit C. 2—is not that the
signature of the company?

A Yes, sir; he signed them all.

Q I show you Exhibit C. 3—is not that the signa-
ture of the company?

A That is the signature of the company ; yes, sir.

Q And those two exhibits were checks of the com-
pany, made to the order of Frank D’Amato?

A Yes, sir.

Q Now, we come down to the time the three hun-
dred dollar check was given—the first one, the first
three hundred dollar check.

A Yes.

Q Do you recall when that was given—the month,
or year?

Well, I never took no attention to it, because he
would do all the books and the checks and everything,
and the banking.

Q That is to say, this business deal of the company
with D’Amato was under the management of your
partner, D’Elisa?

Mr. Botti. | object to that; there is no evi-
dence that there was company dealing with Mr.
D’Amato; the evidence is that Mr. D’Elisa dealt
with Mr. D’Amato himself at that time, but that
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he signed the checks “J. D’Elisa & Company,”
and he was the company. That is the evidence
before the court.

The Vice-Chancellor. This witness seems to in-
dicate that it was a company.

Mr. Botti. He said he was working, if your
honor, please, in the saloon at the time.

The Vice-Chancellor. | am going to let that
inquiry be made. The question may be answered.

(Question repeated.)

A Mr. D’Elisa, yes—

The Vice-Chancellor. Well, that is not a fair
question; you are asking him if this “deal” with
D’Amato was made by Mr. D’Elisa on behalf of
the company.

Q You say that you could not recollect the time
the first three hundred dollar check was given which
has been testified to here, because you left the busi-
ness dealings of the company with your partner, M.
D’Elisa?

A No, | was tending bar at the time when he came
in to get the checks.

Q Now, why is it that you cannot recollect when
the first $300 check was given, which you say was
delivered in your presence?

A Well, I never remembered the dates, | never
paid attention to the dates, what day or what date
that he gave it to him, you see; | know he had it, that
is all.

Q Have you any idea?

A Well, I cannot remember that.

Q Now, you were engaged at the time in serving
drinks to other customers in this saloon?

A Yes, Sir.

Q And Mr. D’Elisa and Mr. D’Amato sat at a
table?

A They sat down at the table.
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Q Some eight or nine feet away from the bar?

A No, | didn’t measure whether it was nine or
eight feet; whatever it was, it was near the bar.

Q How was it your attention was drawn particu-
larly to them at the time of the passing of this check?

A Why, there was no passing of a check at the
time they made the deal.

Q | mean, you said that one of the three hundred
dollar checks was delivered in your saloon?

A Well, this was after that, quite a long time
after they made the first deal.

Q Do you mean right after the delivery of the
1100 in August?

A Yes, when they was talking; | don’t remember
the date, | remember it was around 1905; that is all
I can remember.

Q You know it was in 1905?

A Yes.

Q How do you know that a check was given for
the purchase of the land?

A Because he says he would give him $100 first;
and after he came back, when he says, “l am little
short handed to-day if you can give me some money.”
Did he say anything else?

That is all.

Didnt say anything about a “lot”?

Oh, he says “about the money on the lot.”

How did you know what lot it was?

How did | know what lot? Of course, | know
about the lot—on the lot at Bright and Marsellis
streets.

Q Well, did you hear anything that would indi-
cate that it was that lot?

A No.

Q You did not hear any words passing between
D’Elisa and D’Amato describing the lot?

A Well, the first words was when they made the
contract.
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Q That was the only time you heard it?

A Thatisall I heard.

Q And at that time the $300 was delivered—
shortly afterwards.

A No, | dont remember whether it was then; |
don’t remember just the time.

Q But you remember that- in 1905 it was done?

A Yes.

Q You did not hear any word about a lot—all
you heard was that Frank D’Amato said he was short
and wanted some money?

A Yes.

Q Was the check drawn and signed in your saloon
in your presence?

A He just wrote it when | was serving the drinks;
and D’Eliso says, “There is the check.”

Q Now, you also said that another $300 check was
given, in your saloon, by Mr. D’Elisa to Mr. D’Ama-
to?

A Yes, sir.

Q When was that?

A Well, that was right one day after the other.

Q One day after the other?

A It was given one day—I cant tell you, I cant
remember the day of the month when he gave it to
him.

Q You were serving other customers with drinks
behind the bar?

A Yes, sir.

Q How was your attention drawn particularly to
D’Elisa and D’Amato just at that time?

A Because | paid attention, because he passed
the remark, he says “lI need some money to-day.”

Q Is that all he said?

A Thatis all he said.

Q Nothing further?

A Well, he said “Give me some money to-day on
account of the lot.”
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Q Now, hold on—you think, the second time, he
said “on account of the lot”?

A “On account of the lot.”

Q How do you recall that so distinctly?

A Well, that is the words they said; that is all.

Q You didnt know what “lot” it was?

A What “lot” it was? That was the only lot he
sold to D’Elisa—that is the only lots.

Q Have you ever seen Exhibit C. 1 before (show-
ing the witness the same) ?

A | seen D’Elisa have this one day.

Q When did you first see D’Elisa have that?

A Well, | couldn’t tell that, but I saw that he had
it. He said “D’Amato gave me—"

Q Do not say what he said.

A He said “D’Amato—"

The Vice-Chancellor. Strike that out.

Q When did you first see this survey, marked C.
1 in Mr. D’Elisa’s possession?

A Oh, well, I cannot remember when | signed it;
| cant remember the date.

Q Well, we will recall the circumstances when
M. D’Elisa and Mr. D’Amato were together the first
time, when they sat in your saloon?

A No, I never seen when he gave it to him at all.

By the Vice-Chancellor.

Q Well, when did you first see this map—was it
before or after the s100 was paid?

A Well, I couldn’t remember when | seen it, |
never remember the date.

Q Well, can’t you remember it?

A No, | couldnt swear to that.

Q You could not swear whether it was before or
after the s100 was paid?

A No, sir.

Q You couldn’t say that?

A | could not, sir. v

20



60
Thomas Sesta, cross.

Q Now, in whose possession was the map when
you saw it?

A D’Elisa’s.

Q Did you ever see it in the possession of D’Ama-
to?

A No, | was all alone with D’Elisa.
By Mr. Blakeman.

Q Did D’Elisa ever say to you that he wanted
to hire these lots, or lots like them, from Mr. D’Ama-
to?

A Not before I saw them in the saloon.

Q Well, at any time subsequent, or after, did he
say he wanted to hire these lots from D’Amato?

A No, never said he wanted to hire them.

By the Vice-Chancellor.

Q Did he say he wanted to rent or lease them?
A No, no; he just says, “lI would like to buy
some lots,” when D’Amato came in.

By Mr. Blakeman.

Q Did Mr. D’Elisa talk it over with you that he
would like to get the use of these lots for the busi-
ness?

A Not them lots; no, sir.

Q Did Mr. D’Elisa, at any time, say that he had
obtained possession of this property from D’Amato
for a certain sum of money?

A Sum of money? What do you mean? | cannot
understand it.

Q (Question repeated.)

A Yes, he gave him $100 cash, the first time.

Q And didnt he say that he, D’Elisa, or the firm,
could have the use and possession of these lots for
some time to come; that he had paid for it?

A No, no; he said he sold the lots.

Q Did you, about 1905, own any lots in the vicinity
of the lots shown in this Exhibit C. 1?

A | never remember when he gave him that?
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By the Vice-Chancellor.

Q No, did you own any lots there?

A Did | own any lots?

Q Only these two lots in question?

A Yes, sir; across the way from them.

By Mr. Blakeman.

Q Did yon buy them in about 1905? 10

A No, it was right after that.

Q Right after? How much did you pay, a lot, for
them?

Mr. Botti. | object to that, if your Honor
please, on the ground, first, that it is irrelevant,
immaterial and incompetent.

The Vice-Chancellor. How is it?

Mr. Blakeman. It is simply on the question of
the adequacy of the consideration alleged to have
been paid for these lots. | will go further.

Q Are the lots which you bought just across the
way, of the same general character as the lots exhibi-
ted in Exhibit C. 1?

A Across the way?

Q Just across the street?

A They are across the street.

Q And are they of the same general character?

A On the same street.

Q And the same kind of lots?

A No, sir; not the same kind—different lots.

Q | mean, are they the same size lots as these?

A Same size? | never measured for the size on
them.

Q What is the size of your lots across the street?

A Well, I never remember the sizes.

Q And those lots have to be filled in, to0?

A No, sir.

Mr. Botti. 1 still insist on my objection.

The Vice-Chancellor. Well, he is only leading 40
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up to the question. This is all immaterial, so far.
He is leading up to asking a question which you
can object to.

By Mr. Botti.

Q Mr. Sesta, one question: In 1905 did you work

as—
Mr. Blakeman. Do not lead.

Q Well, were you a partner of Mr. D’Elisa, or did
you work for him as bar tender?

A | was bar tender at the present time.

Q And when did you become a partner of Mr.
D’Elisa—after that?

A After.

Mr. Blakeman. | think these are all leading
questions, your Honor, absolutely leading.

Mr. Botti. It has been brought out by them,
if your Honor please.

The Vice-Chancellor. No, | do not think so.
It has never been brought out. | had in mind to
ask the witness the same question.

Mr. Botti. Well, then, your Honor will do it.

By the Vice-Chancellor.

Who comprise the firm of D’Elisa & Company?
Well, I was with him.
When did you go with him?
Well, | never remember the date.
You do not remember the date?
No.
Did you ever sign articles of partnership?
No, | never signed at all.
Well, what did you put into the firm?
Well, we started into work; we didnt put in no
capital at all.
Q He did not put any capital in?
A No.
Q You didn’t put any capital in?
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A No; just started in to work together.

Q Well, did you do the work yourself?

A Sure, some of it myself.

Q Did you hire any men to work for you?

A Well, not when we started, no.

Q Well, now, when did you start?

A Well, | started the trucking business.

Q When?

A Well, I don’t remember the date.

Q Was it in 1905?

A Oh, no.

Q 1908?

A Something like that—no, | don’t remember the
date, Judge.

Q But you do remember the year when this $100
was paid in the saloon where you tended bar?

A Yes, | remember the occasion of that, when they
was talking around the table.

Q And you remember the year when this $100 was
paid in the saloon in front of you?

A Yes.

Q And you were not interested in that?

A No, sir.

Q You don’t remember the date when you WEnt
into partnership with D’Elisa?

A No, sir.

Q And you don’t remember the year?

A No, I never took any attention to it.

Q Was there a bank account in the name of John
D’Elisa & Co.?

A Yes, sir.

Q Do you know What money was put in the ac-
count?
Well, we never figured it at all.
Did you ever know?
No.
Did you ever make a deposit in the account?
Not in my name, no—“D’Elisa & Company.”
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Q Did you ever make any deposit of moneys in the
account?
A On my account?
Q No, in the account of John D’Elisa & Company?
A Yes.
Q You took the money, didnt you, and put it in
the hank?
Took it with the books, yes.
Did you sign checks on the account?
No, never signed no checks.
That was all done by D’Elisa?
By D’Elisa, yes, sir.
Do you know how much you had in the account,
or do you know how much is in the account to-day?
A Well, no, we never figured. Sometimes there
would be $100, sometimes more, and sometimes less.
And you never put anything into the business?
We started in business, we started to work.
Now, you bought horses and trucks, did you?
Yes, sir.
Where did you get the money to buy them?
Well, we worked for it.
That is, you and Mr. D’Elisa, with your own
hands, did the work to earn the money?
A Yes.
Q By the way, have you discussed this matter with
Mr. Elisa since 1905?
No.

Didnt talk it over with him?

With Mr. D’Elisa?

With Mr. D’Elisa?

Sure, we talked it over.

When?

We talked about business—or what do you

mean? | didn’t understand what your Honor said.
Q Did you talk this matter over with Mr. D’Elisa?
A What matter?
Q The matter of these lots?

OoOrOoIT>O>
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A No, we didnt talk at all.

Q Did you tell Mr. D’Elisa that you heard
D’Amato ask for $100 in the bar room, in front of
you?

A No, sir. He came in when he gave him the
check, and—

Q No, no; now, if you will just listen and not try
to anticipate the questions we will get along a good
deal better.

A All right, Judge.

Q Didyou tell Mr. D’Elisa that you had heard the
conversation in the saloon when you were tending bar,
when D’Elisa handed over $100 to D’Amato—did you
tell D’Elisa that you saw and heard that conversa-
tion?

A No, | never told D’Elisa about it.

Q You never told him about it?

A No.

Q Didyou tell D’Elisa that you saw him turn over
this $800 check to D’Amato?

A | seen it when he gave it to him.

Q No, did you tell D’Elisa that you saw him turn
over the $300 check to D’Amato?

A No.

Q Did you talk about this case with Mr. D’Elisa
from 1905 down to the present time?

A No, | never talked to him.

Q Never spoke about it?

A Never spoke about it, because he attended to all
the business.

Q Did Mr. D’Elisa know what you were going to
testify here this morning?

A No, Mr. D’Elisa didn’t know what | am going
to testify here to-day.

Q You never told him a word about it?

A No, sir.

Q Then how did Mr. D’Elisa know that you saw
the $100 paid over in the bar room in 1905?
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A Well, because | was there tending bar.
Q How did he know it?

A How did he know it? Because he—
Q (Interrupting.) Did you tell him?

A | never told him nothing.

By Mr. Botti.

Q Who asked you to come here to-day?

A D’Elisa.

Q Then you did talk to him about the case, didnt
you, when he asked you to come here?

A Yes; he says “Come over; the case is going on
to-day.”

Q What did he say to you at the time he told you
to come, that the case was going on?

A “Tell what you saw.”

Q Did he come and tell you to say this in court
to-day, or did you see him yourself?

A 1 seen him.

Q And you spoke to me in my office, across the
street?

A Yes.

Q Then you did speak to Mr. D’Elisa’s lawyer
about it, too?

A Yes, sir.

SALVATORE BOVASSO, sworn.

Direct examination by Mr. Botti.

Where do you live?
387 First street.
And is that across the street from Mr. D’Eli-
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Right across the street; yes, sir.
Did you know Mr. D’Amato?
Yes, sir.

How long did you know him?

Oh, I knew him for the last twenty years.
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Q Were you ever present at any time at any trans-
action between Mr. D’Elisa and Mr. D’Amato?

A Well, the first | seen, he came in there and |
was standing in the saloon having a drink, and Mr.
D’Amato came in, and Mr. D’Amato treated us and
we had a drink on him, and D’Elisa sprung it on him,
“l hear you are going to sell your lots.” He said
“Yes.” “What do you want for the lots?” He said,
“I will take $900.” He said, “Would you take $800
for them?” So Mr. D’Amato studied over it and said
“Yes, | will take $800 for them. Have you got $100?”
Mr. D’Elisa says, “Yes.” So they walked in the office.
While, they were having the talk all the time they
walked in the office. | seen some bills in Mr. D’Elisa’s
hands, | couldn’t tell you exactly how much money
it was. Then Mr. D’Elisa said, “Can | take posses-
sion?” He said, “You can go nows and take posses-
sion, if you want to.” And D’Elisa went there the
next day wdth a truck load of—

Q Did you see him go there?

A Yes, | seen him with the truck.

Q How did you know where he went?

A By seeing were he was going to.

Q Do you remember when the conversation was
had?

A No, | don’t remember. It w'ss about nine or
ten years ago.

Q You dont remember the month, either?

A No, | do not.

Q Do you know anything about these other two
checks of $300 each?

A No, I don’t know anything about them.

Q Do you know where these lots are?

A Yes—Marsellis street and Bright.

Q Have you been there?

A | have been there, and | have had junk there
over-night.

Q When was this?

A Oh, this was about two years ago.
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Q What do yon mean by haying junk there oyer-
night?

A | came in loaded and | had no place to put the
wagon; | had some hoops; and | asked Mr. D’Elisa if
he would give me the privilege to leave it there for a
night or two. He says, “Go ahead and put them
over there.” So two days afterwards, when | traded
them off, | shipped them away.

Q Did you do that often?

A No, only once.

Q And you then asked permission from M.
D‘Elisa?

A Yes, sir.

Q Now, are you sure you were there, Bovasso?

A | was there. The last time | was there now
was one day last summer; | was there when we
washed an automobile in it.

Q I mean at the time that this transaction was
had with the lots?

A Oh, | was there often and often.

Q You were often in Mr. D’Elisa’s saloon?

A Yes, | often met him there, and sent cows to
the place.

The Vice-Chancellor. The witness does not
understand the question.

Q | mean at the time you say, nine or ten years
ago, when this talk was had about the lots—you were
there and saw what you have testified to to-day?

A | was there in the saloon when he bought the
lots; that is all | remember about that; that is all |
know about it. ¢

Q Did you tell Mr. D’Elisa about coming here to-
day?

A Did I tell Mr. D’Elisa?

Q Yes.

A Well, Mr. D’Elisa asked me “You were here
when this—
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Salvatore Bovasso, cross.

Mr. Blaheman. | object; I cannot see what
relevance it has at the present time.

The Vice-Chancellor. That is a matter for
cross examination, | suppose.

Mr. Botti. | will withdraw it. You may cross
examine.

Cross examination by Mr. Blakeman.

>O0>OP>OP>OP>O

What was your business nine or ten years ago?
Junk dealer.

You were present in the saloon of Mr. Sesta?
Yes, sir.

What time in the day was it?

| couldn’t tell you what time of day it was.
What day was it?

| couldnt tell you»

What year was it?

| couldnt tell you; I know about nine or ten

years ago.

Q Where were you seated, or where were you
standing?

A

Standing at the bar, in front of the bar, with a

glass of beer in front of me.

Q
A

Mr. Sesta was serving you at the time?
Yes, sir; he did; he had me served, before

D’Amato came in, with a glass of beer.

Q

in?

>0 >0 >0 >

And you were drinking when D’Amato came

Yes, sir.

Whom did D’Amato come in with?

He came in alone.

And where did D’Amato go?

Right in front of the bar.

Alongside of you?

No, not quite alongside of me. | was here (in-

dicating) and D’Amato stood about where your chair

is.
Q
A

That is about twelve or fifteen feet?
Not as far as that; the bar ain’t fifteen feet.
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Salvatore Bovasso, Cross.

Q The bar is quite long?
A No, sir; very short bar; about a twelve-foot bar;
and there is an office between that.

Q And what did D’Amato do at the bar?

A He asked me to have a drink.

Q Did Sesta serve him?

A Yes, sir.

Q How many drinks did D’Amato have, standing
at the bar?

A One drink.

Q When did D’Elisa come in?

A D’Elisa was in there.

Q He was?

A In the office, with some books.

Q Where was the office?

A Eight alongside of the bar.

Q An enclosed office?

A It is closed, but from the bar you can look right

in the back window.

Q That is, you can walk from behind the bar to
the office, but you cannot walk from the front of the
saloon into the office?

A Yes, behind the side bar, if you walked behind
it; but he usually goes behind the bar and goes in
the office.

Q Where did D’Amato go after he had his drink?

A He stood talking to D’Elisa.

Q (By the Vice-Chancellor) Well, D’Elisa at
that time was in the office?

A He was in the office when Mr. D’Amato came
in, and he jumped from the chair and went right in
with D’Amato.

Q (By Mr. Blakeman.) Was D’Elisa behind the
bar when talking to D’Amato?

A After D’Amato came in he was behind the bar.

Q And D’Amato and D’Elisa talked over the bar,
with the bar between?

A Yes, sir.
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Salvatore Bovasso, Cross.

Now, where were you standing then?

At the same place.

Did yon have another drink?

Yes, on D’Amato.

With D’Amato?

Yes, sir; he biowed us.

Did. D’Elisa join you in the second drink?
He took a cigar.

And were yon a party to this conversation be-
tween D’Elisa and D’Amato?

A No; they were talking loud enough that any-
body could hear it.

Q What was said between them?

A What was said between them? D’Elisa said
“We hear you are going to sell some lots?” He said.
“Yes.” He said, “What do you want for them?” He
said, “I will take $900,” and Mr. D’Elisa said, “I will
give you $800 for them.” Well, Mr. D’Amato studied
a little bit, and said, “Well, all right; we will agree
on it at $800.” So Mr. D’Amato asked D’Elisa, “Have
you got $100?” Mr. D’Elisa said, “Yes.” So Mr.
DElisa walked behind the bar, right in the office,
and from where | was standing we could look right
into the office, and. | seen some bills that D’Elisa
handed D’Amato, but | couldnt tell you exactly how
much money was into it.

«Q Then you couldn’t hear what was said?

A No, I couldnt hear what was said. D’Amato
came out from behind the bar and treated us again.

Q Treated who?

A The fellows that was in there—treated me and
Sesta and D’Elisa and a couple of more fellows; |
dont remember who the fellows was.

Q You all drank your liquor standing up at the

bar, on D’Amato’s second treat?
A Yes, Sir.

Q Yes—goon.
A And after we had the drink they shook hands

QO >O0P>O>O>P>O
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together and said “Good day” and “Good-bye.” Be-
forehand, though, D’Elisa asked D’Amato could he
take possession of the lots; D’Amato said “Go there
right away, if you want to, at any time.”

By the Vice-Chancellor.

Q Who asked that question?

A D’Elisa asked D’Amato could he take posses-
sion of the lots. D’Amato said, “You can go at this
present moment and take possession, if you wish ti.”
By Mr. Blakeman.

Q How is it you recall so distinctly that D’Elisa
asked D’Amato if he could take possession?

A Well, if 1 could hear you talk very loud I can
hear what you are talking about.

Q | do not doubt that what you say is so, you
could hear; but how is it you recall, nine or ten years
ago, what was said?

A Well, Mr. D’Elisa said he was in trouble: with
Mrs. D’Amato about these lots, and he said “You were
present when this $100 Was given out.” | said |
couldn’t tell about the hundred dollars, but I know |
had a drink of beer on that deal.” He said, “Why
don’t you come along and be my witness and tell what
you know?” | said | should tell what I know, I
couldn’t tell any more.

Q You told D’Elisa what about the $100?

A About the lots. | didn’t know about the $100.
I seen money in his hands, and perhaps that was
about the lots.

Q Well, how is it you say you recall so distinctly
now that D’Elisa, after the second treat, asked D’Am-
ato if he could take possession?

A Well, I got a good memory; | remember what
he said.

Q How many times have you talked it over with
D’Elisa?

A Never spoke of it until this case came up now.

Q When was it you spoke to D’Elisa about it?
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A Well, it was about two weeks ago.

Q Did he ask you anything about your recalling a
request for possession?

A He asked me whether 1 knew anything about
these lots at that time—the lots he bought from
D’Amato.

Q s that all he asked you?

A Thatisall. 1 told him that I recollected about
it, and his lawyer called me down there, and | went
and told him what | saw about it, how much I knowed
about it.

Q But you cannot recall the year it took place?

A | couldn't do it.

Q You cannot recall the time of year?

A No, sir.

Q But all these other details—the fact that D’Eli-
sa took a cigar, and you took a drink, and two others
joined in, are quite clear to your mind?

A Yes, sir.

Q You also know that D’Elisa and D’Amato were
not seated at the table in front of the bar talking to-
gether?

A No, sir—no chairs in front of the bar to be seat-
ed on.

Q In the office there is a desk, is there?

A Yes, sir.

Q What kind of a desk was it?

A A small desk.

Q Roll-top?

I dont know ; there is drawers to it, big draw-
ers that open out.

Open out?

Yes, sir, with like a shelf on it—it opens out.
Any other furniture in the office?

A big safe.

Any other furniture?

That is all—and chairs.

>
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Pasquale Lenni, direct.

Q AnNd the chairs. Did D’Elisa sit down at the
desk?

A D’Elisa sat down in a chair and D’Amato stood
up.
By the Vice-Chancellor.

Q Was there a table in the room, in the office?

A No, sir; it was a desk inside of the wall.

Q Was it a flat-top desk?

A No, there is a piece falls right out, comes right
out, and you close it up. It is more like a closet than
anything else.

Q Do you know what a roll-top desk is?

A No, | do not.

Q One that slides hack? .

A No, it ain’t that kind. There is only one piece
that hangs down, and any time you want to close it,
it shoves right in and closes up the desk.

g Sort of a drop-leaf?

A Yes.

Q (By Mr. Blakeman.) Are you related to D’Eli-
sa?

A No, sir.

Q Have you any business relations with him?

A No, sir; the only business | had with him was
going to have a drink in his place, in Sesta’s place;
that is about all.

Q What is that?

A | went for a drink in Sesta’s place; that is all.

PASQUALE LENNI, sworn.

Direct examination by Mr. Botti.

What is your full name?
Pasquale Lenni.

Where do you live?

128 Colden street.

What is your occupation?
Carpenter and builder.

>0 >0 >O
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Pasquale Lenni, direct.

QOQP>OP>POP>OP>O

Do yon know Mr. D’Elisa?

Yes.

Did you know Mr. D’Amato?

Yes.

How long did you know Mr. D’Amato?

In the year 1899.

How long have you known Mr. D’Elisa?
About fourteen years ago, | think.

Did you ever have any conversation with Mr.

D’Amato in reference to these lots?

A

Yes, | remember about five or six years ago; |

cannot say the months or years.

Q
A

What was the conversation?
It started from me; | asked him why he sold

those lots, because next summer it might be the park

wou

>O0>0>O

Id be running there.
What lots did you mean?
Bright and Marsellis streets, | think.
Are those the lots on which Mr. D’Elisa was?
Yes, Sir.
And what did he say?
Well, he said, “I didnt know the park is com-

ing there. | sold it, anyhow, because he was my good
friend.”

Mr. Blakeman. | object to this, on the
ground that it does not appear that Mr. D’Elisa
was in possession of these lots.

The Vice-Chancellor. He is offering to show
that Mr. D’Amato had stated to him that he had
sold the lots to D’Elisa. That testimony is unob-
jectionable, is it not?

Mr. Blakeman. It would be if he was in pos-
session.

The Vice-Chancellor. Well, how could he be
out of possession, if he had sold it and made de-
livery?

(Objection overruled.)
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Pasquale Lenni, direct.

Q And did he mention any name?

A No.

Q Whom did he refer to as “he was my good
friend”?

A Well, he meant Mr. D’Elisa.

Q Well, did he say that he meant Mr. D’Elisa?

A Yes, he said “My good friend, Mr. D’Elisa.”

Q As far as you remember, just what were the
words he said about Mr. D’Elisa—just what he said,;
tell us again.

A Well, he said, “He is my good friend; I sold it
to him because he was my good friend.”

By the Vice-Chancellor.

Is that all he said?

That is all he said.

Oh, no, it wasn’t—what did you say to him?
Nothing at all.

Didn’t you say anything to Mr. D’Amato?
No.

By Mr. Botti.
Q You said a minute ago—

The Vice-Chancellor. Just start again and tell
all the conversation you had with Mr. D’Amato;
state what you said, and what he said, from be-
ginning to end, without interruption.

\

A | was talking to Mr. D’Amato about this
ground, because | read in the papers the night before
that the park will come along there; and | said,
“Why did you sell those lots, now, because the park
is going to run here?” and he said, “I sold those lots
to Mr. D’Elisa because he is my good friend.” That
is all I know about it.

By Mr. Botti.

Q Did you ever talk to him at any other time
about these lots?
A No.

>0 >0 >0



Pasquale Lenni, direct.

Q Have yon seen these improvements in the lots,
Mr. Lenni?
Yes, sir.
How long have you been a carpenter and build-

About fifteen years.

Fifteen?

Fourteen.

And are you a carpenter to-day?
I am.

And during that time have you constructed
many houses and buildings?

A Yes.

Q Can you give us the fair and reasonable value
of the improvements which exist to-day on those three
lots?

A Yes.

Q What is it?

A (The witness consults a memorandum.)

Mr. Blakeman. | object to his using any mem-
orandum, unless | know the character of it.

The Vice-Chancellor. How can he give the fig-
ures without using the memorandum?

Mr. Blakeman. We would like to know when
he made it, and something about it.

The Vice-Chancellor. The witness may use the
paper for the purpose of taking his own figures
and furnishing them to counsel, if counsel desire
it; but if counsel desire it, the witness can give
the total of his estimate, and then the other mat-
ter may be brought out on cross examination.
No question is raised as to his being expert
enough to testify.

Q What is the entire amount that you place as the
fair and reasonable value of the improvements?

A $1,493.80.

Q What does that include—what do you figure
in it?

OP>O>O>>VOo P
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Pasquale Lenni} cross.

A This includes all the carpenter work and hard-
ware and concrete floor.
Does that include plumbing?
No, sir.
Does that include labor, too?
Yes, material and labor.
And the only thing you exclude is plumbing?
Yes.

Cross examination by Mr. Blakeman.

Q You say you had a conversation with Mr. Frank!
D’Amato about four or five years ago?

A Four or five years ago, Yes.

Q Are you sure that the name of Mr. D’Elisa was
mentioned in that conversation?
Yes.
How are you able to recall that?
Well, he was working with me—Mr. D’Amato.
Who was working?
Me and Mr. D’Amato.
Were working together?
Yes.
What were you working at?
Well, at a place right on Bright street.
Where did this conversation take place?
Well, we were talking about his: wanting to buy
some farm in the country.

Q Where did this talk between you and D’Amato
take place?

A Oh, on Bright street.

Q On the street?

A On the corner; yes, sir.

Q That is, on the street. Were you walking to-
gether, or had you just met him?

A No, we were walking together.

Q What were you working at?

A Well, we were walking on the street.
0 Q Oh, you were walking together?

>O0>0P>O
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Pasquale Lenni, cross.

A Yes.

Q And you turned to D’Amato and asked him why
he sold these lots?

A No, | didn’t ask him the first-off; he was talk-
ing about he wanted to buy a farm away out in the
country, and | said to him “Why did you sell those
lots to Mr. D’Elisa, because there is a park coming
around here?” and he said “I did it because he was
my good friend.”

Q Didn’t he say that he let D’Elisa go into pos-
session and use them because he, D’Amato, .did not
want to use them?

A No.

Q Didn’t he say that D’Elisa had promised to fill
them in if he could have the use of them?

A No.

Q Sure of that?

A Yes, Sir.

Q How do you know that the lots you are speak-
ing of are the lots which D*Elisa claims he has bought?

A Well, I don’t know anything about it; 1 know
Mr. D’Elisa occupied them lots from long ago; that is
what | know.

Q Yes, but you don’t know what D’Amato was
speaking of when he said “lots?”

A No, sir.

Q You knew D’Amato owned a lot of other lots?

A Yes.

Q He did own a great deal of property there,
didnt he?

A No.

Q He owned a number of lots, though?

A No, sir.

Q D’Amato did not?

A No, sir.

Q You know D’Amato owmed quite a little real

estate?
A Yes.



80
Pasquale Lenni, re-direct.
George L. Geraghty, direct.

Q And you know that he owned other lots besides
these?

A Yes.

Q Well, then, you did not know, when he spoke of
“lots” that he was referring to these lots?

A No, sir.

10 Re-direct examination by Mr. Botti.

Q Did I understand you to say, Mr. Lenni, that
you know Mr. D’Elisa had been in possession of these
lots for a long time?

Mr. Blakeman. Do not lead him, please.

Q When you gave that figure of $1,493.80, what
kind of material did you figure on?

A Second-hand material.

Q All second-hand?

20 A YeS
GEORGE L. GERAGHTY, sworn.
Direct examination by Mr. Botti.

Q Where is your business?
A 353 Third street.
Q What are you?
A  Plumber.
Q How long have you been a plumber?
A About twenty years.
30 Q Doyou know Mr. D’Elisa?
A Yes, sir.
Q Did you know Mr. D’Amato in his lifetime?
A Yes, sir.

Q Did Mr. D’Elisa ever order work of you done at
Bright and Marsellis streets?
A Yes, sir; | put in a water main for him,
Q And anything else?
A Well, repaired the pipe there twice, | think.
Q Can you give us an idea of how much plumbing
40 work you did on the premises?



81
Paul Fortugno, direct.

A (Beferring to a memorandum.) Putting in the
water main was December 14, 1908, and then in May,
1909 | put in an offset, and in October s, 1909, re-
paired the water pipe, and in 1910 repaired the water
pipe—$58.08.

Q This work was all done on the premises at the
corner of Marsellis and Bright streets?

A Yes. 10

Q And Mr. D’Elisa ordered the work of you?

A Yes, sir.

Q Did you ever have any conversation with Mr.
D’Amato about these lots?

A No, sir.

Q How much is the total amount?

A $58.08.

No cross examination.

PAUL BMOKTUGNQO, sworn. 20

Direct examination by Mr. Botti.

Mr. 1™ortugno, where do you live?
42 Norcross street.
You are in the manure business, aren’t you?
Yes.
Do you know Mr. D’Elisa?
Yes.
How long have you known Mr. D’Elisa?
Well, fifteen or eighteen years.
Did you know Mr. D’Amato?
Yes, sir.
How long did you know Mr. D’Amato?
The same way.
The same time?
Yes, Sir.
Now, did you ever have a talk with Mr. D’Amato
about Mr. D’Elisa and some lots?
A Eight years ago | myself tried to buy a couple
of lots; | asked Mr. D’Amato to sell two lots to me; 40

30
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Paul Fortugno, cross.

JLim say al sell three lots back of the lots of IVr.
D’Elisa.” | asked him how much he wanted for the
three lots back of Mr. D’Elisa-—

Mr. Blakeman. | object to this. What rele-
vancy has the value of the lots back of D’Elisa?

Mr. Botti. | want to show an admission.

The Vice-Chancellor. He is giving evidence
that shows a recognition by Mr. D’Amato that
Mr. D’Elisa was the owner of the property.

A (Resuming.) And him say he wanted a thou-
sand, two hundred dollars for the three lots. 1 say
“How much you sell those lots to Mr. D’Elisa for?”
Him say “Mr. D’Elisa bought the lots two years ago.”
| say “How much you sell those lots to Mr. D’Elisa
for?” “Well,” Mr. D’Amato say “Mr. D’Elisa bought
the lots two years ago.”

By the Vice-Chancellor.

Q “Mr. D’Elisa bought the lots two years ago?”

A Two years ago.

Q Go right on and say what further was said?

A He said “The property is more dearer than two
years ago.”

By Mr. Botti.

Q Anything else?

A That is all. | offered nine hundred dollars for
the three lots, that is all.

Q And he wouldn’t take it?

A No; me told him | would give him $900; he
says he wanted a thousand, two hundred.

Cross examination by Mr. Scarano.

Q When was this conversation between you and
Mr. D’Amato?

A Eight years ago.

Q Eight years ago?

A Yes, sir.
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Paul Fortugno, cross.

Q Where?

A At Dumb’s, in the property he got of Mr.
D’Elisa.

Q Where is Mr. D’Elisa’s property?

A | dont know the number of the lots—across
from the property of Mr. D’Amato.
Across the way from Mr. D’Amato?
No, across the way—the same place.
Well, eight years ago, where were those lots?
Eight years ago?
Yes.
In the same place.
They are in the same place to-day, | know, but
in what location?

A | don’t understand what you mean.

OO >OP>O

By the Vice-Chancellor.

Q On what streets?

A The lots | wanted to buy was on Bright street.
These three lots he got, Mr. D’Elisa—I don’t know
the name of the street—the other side of Bright street.

Q Did Mr. D’Amato own any more lots than
DElisa’s lots?

A Yes.

Q How do you know that?

A Because him gets lots of property there.

Q Do you know that is a street next to Mr.
D’Elisa’s lots?

A A street?

Q Yes. He couldn’t sell’you the street. Where
did you want to buy the lots, on what street?

A In the back of Bright street; the back of the
lots joined D’Elisa; John D’Elisa has got a road this
side of this street, and these lots were back of those
lots.

Q Well, there is Bright street, here is Centre
street (drawing a sketch and showing it to the wit-
ness). Right here, do you say?

A Yes.

2q
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Paul Fortugno, cross.

Q There is Mr. D’Amato’s house (indicating on
the sketch) ?

A Yes.

Q There is Mr. D’Elisa’s lots (indicating on the
sketch) ?

A Yes.

Q We will say three lots?

A Three lots.

Q Do you recognize that?

A Yes.

Q Now, over here (indicating on the sketch) is
Marsellis street?

A Yes.

Q This is the street?

A Yes.

Q Where did you want to buy these lots?

A Back here (indicating on the sketch).

Q Where?

A Here.

Q 25x 100 I)’Elisa’s lots are. Is there a street
up here (indicating on the sketch) ?

A That is his lots (indicating on the sketch). 1
wanted to buy myself some back of these ones here.

Q Well, 25 x 100 would be the D’Elisa lots. Now,
there is no street in here, is there (indicating on the
sketch) ?
No street at that time.
And there is no street to-day there, is there?
No ; they have got a street there now.
Where is the street?
They have got a street in front of D’Elisa.
Yes, go on.
This is Marsellis street (indicating on the
sketch). Mr. D’Elisa owns 1, 2 and 3—the corner
lot and the one next to it, and the third one. Now,
Mr. D’Elisa had his property here all built up.

Q Where were you going to buy your three lots.

>0 >0 >O0>»
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Gregorio Cucco, direct.

Afternoon Session.

Hearing of the cause resumed at two o’clock P.
M

Mr. Botti. May it please the court, | have one
or two other witnesses | would like to call, if you
will permit me to, and in order not to confuse
Mr. Scarano’s mind by interpreting and, at the
same time, looking out for the interests of his
client, I have here another interpreter.

The Vice-Chancellor. All right.

(James M. Lepis was thereupon sworn as in-
terpreter.)

GREGORIO CUCCO, sworn.

Direct examination by Mr. Botti (through the inter-

preter).

Where do you live?

41 Brooke street—41%.

Do you know Mr. D’Elisa?

Yes.

Did you know Mr. D’Amato?

Yes.

In the last three years have you been living at
41% Brooke street?

A No.

Q Since when have you been living at 41% Brooke
street?

A Just seven months.

Q And up to seven months ago where did you live?

A 1 lived at 234 Bright street.

Q And is that owned by Mr. D’Elisa—is that
one of the lots in question at the corner of Marsellis
street?

A Yes, Marsellis and Bright.

Q And how long were you before seven months
ago, living at Bright street and Marsellis?

A Five years.

Q>0 P>O PO
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Gregorio Cucco, direct.

What is your business?
Milk business.
What have you got—cows?
No, | ain’t got any cows.
Did you have cows at one time?
Before, | had cows.
Where did you keep the cows?
Kept the cows in the yard.
What yard?
The yard of Jack D’Elisa.
At Marsellis and Bright streets?
Yes.
Have you got milk cans, t00?
Yes.
Where is your place of business now?
Just at the same place.
How long have you been there in that place of
business?

A About six years—three years with D’Elisa and
three years with another man.

Q Have you yourself been there for six years?

A Yes, three years working for a man, and three
years it has been for myself.

Q For the last three years have you been a work-
man, or in business for yourself?

A In business with myself.

Q And before the last three years, a working man
at the same place?

A At the same place.

Q When you were working three years ago whom
did you work for?

A Joseph Bundo.

Q And do you know to whom Joseph paid the rent
for that place?

A Oh, he was paying it to John D’Elisa.

Q To whom did you pay rent for the last three
years?

A Jack D’Elisa.

O>OP>OPOPOBO>OP>OP>O
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Gregorio Cucco, Cross.
Tony Fregaboni, direct.

Q AnNd yon still pay rent to Mr. D’Elisa?
A Yes.

Q Did yon ever talk to Mr. D’Amato about this
matter?
A No.

By the Vice-Chancellor.

Q Did Mr. D’Amato ever ask you to pay him rent?
A No, not before.

Cross examination by Mr. Scarano.

Q Did Mrs. D’Amato ask you to pay her rent?

A No.

Q Mrs. D’Amato, | mean?

A After he died, Mr. D’Amato, there came a lady
and wanted me to pay her.

Q After the death of Mr. D’Amato?

A Yes.

TONY FREGABONI, sworn.

Direct examination by Mr. Botti (through the inter-
preter).

Q Where do you live?

A 373 Eighth street.

Q Do you know Mr. D’Elisa?

A | know him because he called me to work for
him

Q When did he call you to work?

A All the time, after eight or nine years ago, all
the time he got a job I worked for him.

Q Did you ever do any work on property at Mar-
sellis and Bright streets?

A Always; | worked in the stable and everything.

Q What do you mean by “always”—every day?

A Whenever | had it to do—once a week, or less

than once a week, so many times a month, three weeks,
two weeks.
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Andrew Ariano, direct.

Q How long did that continue from eight or nine
years ago?

A | worked for him three or four years that way;
not always in the same place, hut different places.

Q Well, I mean how long did you continue at that
place?

A | couldn’t remember very well; sometimes a
week; sometimes it was days, a few days.

Q When was the last time you worked there?

A About two or three years, now; because | went
with an American fellow now, and | work steady.

No cross examination.

ANDREW ARIANO, sworn.

Direct examination by Mr. Botti.

Q Where do you live?
A 1 live 390 First street; | just mom| a week ago.
I lived at 403, and | moved to 390 now.
First street?
Yes, First street.
Do you know Mr. D’Elisa?
Well, I know him just as much as the rest.
For how long did you know him?
Well, 1 know the people.
No, how long have you known him?
Oh, well, 1 have known him for about twelve or
rteen years, something like that.
And did you know Mr. D’Amato?
Certainly.
How long did you know him?
I have known him for twenty-five.
Twenty-five?
More than that I have known him.
Have you ever been present at any conversation
between Mr. D’Amato and Mr. D’Elisa about certain
lots?
A Yes, they was talking about the lots.

>0
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Andrew* Ariano, direct.

Q When was this? Can you tell us?

A This was about nine or ten years ago.

Q Do you remember the month?

A | don’t remember the month very well; I don’t
remember the month, or I dont remember the day,
but it has been nine or ten years ago.

Q What do you remember of the conversation?

A Well, he said “I would like to sell a couple of
them lots—

Q Who said this?

A Mr. D’Amato said this—"J would like to sell
two or three of them lots.” Well, Mr. D’Elisa said to
him “I need a couple or two or three myself.” Well,
he asked him how much he wanted. “Nine hundred
dollars.” He said “Can you come down?” “Well,”
he said, “there aint any harm about eight or nine
hundred dollars,” he said. Then he went in the little
office there what he has got in the saloon, and | seen
some money, | don’t know what he gave him, whether
he gave him one hundred or five hundred or a thou-
sand dollars; I don’t know what money he gave him;
I seen his hands full of money; that is all 1 know.

Q Was that the same time that Mr. Bovasso was
present?

Mr. Botti. | will withdraw that question.

Q Who else was there?

A Oh, there was about six or seven or something;
about ten people wEre there.

Q (Mr. Bovasso being asked to stand up, and com-
plying.) Was that man present?

A That man was there, too; yes, sure.

Q Goon?

A | saw Mr. D’Amato all this time; these people,
he blowed them; he always treated us well at the time
We saw him.

Q Did you ever talk to Mr. D’Amato after that
time?

A Oh, we were talking every time.

10
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Andrew Ariano, cross.

Q | mean about the lots?

A No, I never talked to him about it any more,
because it was none of my business, only that time he
went into the little office there; well, he had some
money. | dont know what he gave to him, whether
he gave him two dollars, five dollars, 1 don’t know
anything about it.

Q Mr. D’Amato was a big man, wasn’t he, very
tall and big?

A Oh, yes, big man; | knew him for about twenty-
Six or twenty-seven years

Q Do you know how long he was sick before he
died?

A Oh, about three or four days.

Gross examination by Mr. Scarano.

Q Mr. Ariano, what was the conversation that
you heard when you were in the saloon?

A Well, the same as | told before.

Q Well, what was it?

A They was talking about them lots—“l would
like to sell two or three lots,” he said.

Q Who said he wanted to sell two or three lots?

A Mr. D’Amato.

Q Mr. D’Amato stood in the saloon in your pres-
ence?

A He sat down there, and he blowed all hands,
very near, that was in the saloon; that man was able
to blow everybody to have a drink. Well, he said to
Mr. D’Elisa, W would like to soil two or three lots.”
“Well,” he said at the time, “I need them there, too;
what do you want?” “I want about nine hundred.”
He said “Can’t you take eight .hundred?” *“Well,” he
says, “No harm for that,” he says, so he went in in
the office there, the little office, and he handed him
some money. | don’t know how much he gave him,
because | wasn’t looking at that, you know.

Q Who was in the saloon at that time besides
yourself?
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Andrete Ariano} cross.

A | can't tell; there was about nine or ten people
in there; | can’t remember nine or ten years ago.

Q Yon cannot remember nine or ten years ago?

A No.

Q Was Mr. DElisa there?

A All hands was in there, certainly. | was there
myself.

Q Who was there—who else, beside Mr. D’Elisa?

A Well, that fellow was there at the time (indi-
cating Bovasso), and there was six or seven more.
Well, who else?

| can’t remember about them people.

Who sold you the beer—Mr. D’Elisa?

Well, | suppose so—his bartender.

Mr. D’Elisa had a bar-tender?

Somebody was there.

Well, I am asking you who? Do you know Mr.
a?

I do.

Q You do?

A Sure.

Q Was he there present?

A | don’t know who was there; | can’t remember
exactly. If it was about a week ago | could remem-
ber, or two weeks; but nine or ten years ago, | can’t.

Q Did you have a conversation with Mr. D’Elisa
about this case here?

A No, sir.

Q You havent talked it over with him?

A No, sir; never.

Q How did you come to come down here to-day?

A | come to find out; | swear right.

Q I know, I am not asking you that; how did you
know this case was coming on down here?

A Don't you think 1 find out in the paper.

Q In the paper you read it?

A Yes.

O>O>OP>O

P
>a



10

20

30

40

96
Andrew Ariano, re-direct.

Re-direct examination by Mr. Botti.

Q Did you tell Mr. D’Elisa about this case, .
Ariano?

A Yes, sir.

Q When did you tell him?

A About Monday or about Saturday, something
like that.

Q You say you found it out—who told you?

A In the paper, in the Journal | find it out, that
this case was going to be on to-day.

Q Did you talk to Mr. D’Elisa then?

A No, sir; what business did | have to talk to him.

By the Vice-Chancellor.

Q Well, you did not talk to him?

A No, I didn’t talk to him.

Q Who asked you to come here to-day?

A | find it out in the Journal.

Q Didn’t you tell Mr. D’Elisa you were a witness
in the case and you would come to help him out?

A 1 told him a week ago to-day about the case.

Q You told him a week ago to-day?

A Yes. | expected to get a subpoena to come over
here. | never got it.

Q And he asked you to come, didn’t he—you did
not get a subpoena, but Mr. D’Elisa asked you to come,
didn’t he?

A No, sir.

Q Well, when you saw Mr. D’Elisa a week ago
what did he say to you?

A Well, he said, “The case is coming up on the
12th, and to-day is the 12th, ain’t it?

Q And did he tell you to come at that time?

A No.

Q Eh?

A He said the case was to be to-day.

By the Vice-Chancellor.

Q Did he tell you to come down to-day ?
A To come down to-day?
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Andrew Ariano, re-direct.

Q Did he tell yon to come down?

A He told me the case was to be tried to-day.

Q Well, why didn’t yon say so? You have been
asked half a dozen times.

By Mr. Scarano.

Do yon read English?
I can read Greek, but not English.
Do you know how to read?
I can read in Greek.
Do you know how to read English writing?
| can talk English.
Answer my question—do you know how to read
the English language?
A No.
Q Do you know how to read a paper?
A No, | cant read the papers, but some boys of
mine can read the papers.
Q Do you know how to read, yourself?
A No, | have got some boys to read the paper.

The Vice-Chancellor. Answer the question:
Do you read English?

A No, | cant read English, but I have some boys
that can read English.

Q Then you did not read in the Journal that this
case was coming on to be tried to-day, did you?

A My boys told me about it. | got boys that can
read, and they told me about it.

Q Do you remember what night this notice that
the case would be tried to-day, or what day it was
that you read it in the paper?

A Well, it was Friday or Saturday;. | remember
the boys told me. | never read the paper, the boys
did it,

Q How old is your boy?

A About 17 or 18.

Q Last.Friday, did you say, or last Saturday?

A Well, last Friday, or Saturday; something like
that.

QO>O>O PO

The Complainant Rests.
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Philip Tumulty, direct.

The Case for the Defendant.

PHILIP TUMULTY, sworn.

Direct examination by Mr. Blakeman.

Q Mr. Tumulty, you live in Jersey City?

A Yes, sir.

Q Do you know the complainant, Mr. D’Elisa?

A Well, 1 knew him for quite some time—know
him to see him; | dont know his name though.

Q But you know him by sight?

A Yes.

Q Do you know the property that has been testi-
fied to in this suit?

A Yes, sir.

Q You have seen these lots?

A Yes, sir.

Q Do you know whether or not, last fall, the ad-
ministratrix of the estate of Frank D’Amato offered
those lots at public sale?

Yes, sir.

When was that sale?

Well, I don’t remember just what day it waes.
Well, what month?

| don’t remember even that.

Do you think it was in November, 1914?
Well, about that time, | guess.

Were you present at the sale?

| was, yes.

And where did the sale take place?

It took place on Bright street—well, they first
started to sell the property on Marsellis street, |
think.

Q I mean these particular three lots that have been
testified to?

Oh, the sale was on Bright street.

Was Mr. D’Elisa present?

He was; yes, sir.

Who was auctioneering them off?

Well, 1 dont know the name of the man who

>O0>O0P>O0>O>O>

>0 >0 >



9
Philip Tumulty, direct.

was acting as auctioneer; 1 would know him if | seen
Mm

Q Were these three lots put up for sale?

A They were put up for sale—the second lots, the
second number of lots that were put up, I think.

Q Were these three put up together?

A Yes.

Q AnNd do you recall the terms of the sale?

A The terms of the sale were cash, 10% on the
day of sale, and the balance when the court confirmed
the sale.

Q Do you remember what title was offered—
whether it was in fee, or any lesser title?

A 1 think it was a warranty deed; | think it was;
that is my recollection of it.

Q That is your recollection of it?

A Yes.

Q When those lots were offered for sale did you
make any bid for them?

A Yes, sir.

Q Did Mr. D’Elisa stand by at the time they were
offered?

A Well, Mr. D’Elisa was in the crowd; there was
quite a crowd of people there. | saw Mr. D’Elisa
there at the sale.

Q Did he make any objection, or make any state-
ment at the time?

Q Were these lots bought in by you?

A Yes, sir.

Q For how much?

A My recollection is, $2,350.

Q And did Mr. D’Elisa, at any time, make any
statement to you that he claimed any interest in these
lots? .

A Not Mr. D’Elisa; after the sale, or a day or two
after, | think, somebody told me that—

Q Well, I dont mean what anybody else told you,
I mean D’Elisa?

30
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PhilipTinnulty, cross.

A No.

Cross examination by Mr. Botti.

Q Do you know whether or not Mr. D’Elisa left
after the first batch was sold, Mr. Tumulty?

A | couldnt say that.
You are not sure about that?
Because this was the second lot that was sold.
How many lots were there in the second lot?
There was three.
How do you know that those three lots are the
same three lots which are in question?

A Why, because | purchased them, and | learned
afterwards that, or, at least, somebody told me—

Q Well, excepting what people told you?

A | know myself that | purchased those lots that
Mr. D’Elisa now claims.
The Vice-Chancellor. That is perfectly clear.
You live where, Mr. Tumulty?
| live at 54 Monticello avenue, Jersey City.
How long have you lived there?
I have lived there ten years.
Have you a son by the name of Philip, also?
Yes, Sir.
Didnt you know, before this day, that M.
D’Elisa and Mr. D’Amato were in dispute concerning
this property?
No, sir.
Did your son Philip tell you?
No, sir.
You knew Mr. D’Amato?
I knew D’Amato; yes, sir.
For years?
For a number of years, yes.
And Mr. D’Elisa?
I have known Mr. D’Elisa, to see him, but | was
not acquainted with him.

Q>0 >0
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The Defendant Bests.
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John A. D’Elisa, in rebuttal, dh wo.

Complainant’s Rebuttal.
JOHN A D’ELISA, recalled.

Direct examination by Mr. Botti.

Q Mr. D’Elisa, you heard the testimony of Mr.
Tumulty?

A Yes, sSir.

g Were you there when there was some sale going
on around the neighborhood?

A | was there when they tried to sell some lots on
Centre street.

a Were you there in the crowd, among the people,
when the lots were being sold on Bright street and
Marsellis street—your lots?

A No, sir; | left before. Mr. Tumulty bought some
lots right next to this property, and then | had a talk
with Mr. Searano that day, and he tells me he wasnt
going to sell those lots.

Mr. Searano. | object to that, your honor; that
is not material. He was merely asked whether
lie was present while the sale was going on of
these three lots.

The Vice-Chancellor. Well, it may be deeper,
if there was an advertisement showing that these
lots were to be sold. Suppose there was an ad-
vertisement of the sale, announcing that they pro-
posed to sell these particular lots, and he was
around, and he knew that they were his lots, and
he went away before the lots were sold would
not the question of estoppel arise there?

Mr. Searano. But the notice of the sale of the
property was right on his land, and had been
there for three months.

The Vice-Chancellor. Doesn’t that call, then,
for some excuse for his not remaining there and
notifying them?

Q Mr. Searano was the lawyer for the estate?
A Yes. as much as | could understand at the time.
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John A. IVElisa, in rebuttal, cross.

Q And when he told yon your particular lots
W(I)(ljjld not be sold, yon left after the first batch was
sold?

A Yes, sir; | left and went away.

Q Do you know Mr. Tumulty?

A Well, | have seen him right along, in the office
there.

Q Do you know his son?

A Which son do you mean?

Q Philip?

A | know Philip; I know Joe, and | know Tom,
and | know them all.

Q Did you ever tell Philip these lots were yours?

A Well, Philip seen me right along in that plot,
working all the time.

Q Did this last witness see you also?

A Which one is that?

Q Mr. Tumulty?

A No, Mr. Tumulty was never in that direction,
as much as | can remember. Philip was there a good
many times, and Philip seen me digging that long
sewer there, and every other thing.

Cross examination by Mr. Scarano.

Q Do you mean to tell me that, on the 4th of No-
vember last, when the sale was had right on the land
—the land that you claim, these three lots—that when
the auctioneer was selling those three lots out you
were not there present?

A No; | have said—

Q "0, auswer my question; do you mean to tell me
you were not present on that day?

A | was not there Avhen my lots was sold; and
when | seen them take the direction—

Q I am asking you that question.

The Vice-Chancellor. Do not get excited. The
question you are asked is this: Were you present
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John A. DyElisa, in rebuttal, cross.

at the sale that day when yonr three lots were
put up by the auctioneer at public auction?

A Your Honor, | think | stated—

The Vice-Chancellor. Well, state it again—
were you present when your three lots were put
up at auction?

A As | say—

The Vice-Chancellor. Can’t you say “Yes” or

“No” to that?
A No, sir.

The Vice-Chancellor. That is enough.
Mr. Scarano. That is all.

By the Vice-Chancellor.

Q Were there bill-boards on your property, adver-
tising it for sale?

A Not as | know; I think it was on the property
next to it, on the property that Mr. Tumulty has got
to-day.

By Mr. Bcarano.

Q | wish to repeat this particular question again—
there Aere three lots; there was a fence in the front
of them, or a door, and about fifty or seventy-five
people or more than that were in your yard at that
time, with the auctioneer, and with myself and Mr.
Blakeman—do you know Mr. Blakeman, my partner?
I know him if | see him; probably I do.

Well, you know me?

Yes, | knoAV you.

Well, did you see me on your land?

At that moment, when the lots was sold?
Yes?

I don’t think I did, Mr. Scarano.

Didn’t you follow me up from Center street
right into your yard, with Mr. D’Amato here?

A | followed you up when you went in the direc-
tion of Brooke and what is the other street, the next
to that, is that Marsellis?

O >O>OP>O P
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Michael V. D’Amato, in rebuttal, direct.

Q Marsellis and Bright, that is right.

A Marsellis street continues up there, don’t it?

Q Yes. In other words, what | wish from you is
whether you did not return there?

A | was not there at the time they were sold.

Complainant Rests.

Defendant’s Rebuttal Evidence.

MICHAEL Y. D’AMATO, sworn.

Direct examination by Mr. Scarano.

Q You are one of the heirs of Frank D’Amato,
deceased?

A Yes, | am.

Q One of the sons?

A Yes, sir.

Q Do you remember the first sale that we had on
the land of your father?

A | do.

Q Do you remember the date?

A No, | cannot recollect the date.

Q Waell, was it in November some time?

The Vice-Chancellor. Well, there is no dispute
about that.
Mr. Botti. No, no dispute about that.

Q Well, were you present at the time | was con-
ducting a sale there, with an auctioneer?

A | was.

Q Do you remember which lots were sold first?

A Well, you began on the corner of Centre street,
Centre and Brooke, and then we went around to the
back, through Marsellis street.

Q Well, tell why we began on Brooke and Centre
street and stopped there?

A Well, they werent bidding high enough.

Q Then we followed up, and where did we go?
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Michael V. D’Amato, in rebuttal, airect.

A Well, we went down to these other nine lots,
down there on Marsellis street.

Q What happened there?

A Well, I can’t hardly recollect then what hap-
pened there, but the next I know of, we went—
Well, did anybody bid there?

No.

Then, following that up, where did we go?

To Bright and Marsellis.

What did we sell there?

We sold the three lots which Mr. D’Elisa claims.
Before then, previous to that, what did we sell

Q>0 >0 >0

there?

A | think those four lots there which Mr. Tumulty
bought.

Well, 1 am asking you what was first sold there?

Four lots.

Who bought them?

Mr. Tumulty.

After that, where did we go?

Well, after that we went to the land where Mr.
lisa claims is his.

Was the auctioneer right on the premises with

m>»0 >0 >0
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With us.
Was | there?
Yes, Sir.
Were you there?
Yes, sir.
Do you know Mr. D’Elisa?
Yes, sir.
Was he there at the time that the auctioneer
sold to the highest bidder, which was Mr. Tumulty—
was he there present?
A During the sale I was watching Mr. D’Elisa
particularly, and he was there all the while.
Q What did he say?
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Michael V. D'Amato, in rebuttal, cross.

A Well, I dont know what he said; he was maun-
dering.

Q Did you hear him say anything?

A No.

Cross examination by Mr. Botti.

Q What do you mean by he was “maundering.”
He was saying something, wasn’t he?

A Well, | see his lips moving—mumbling.

Q You have known this property in dispute quite
a while, havent you? Mr. D’Elisa has been to your
mother’s house and spoken it over with her, hasn’t
he?

A What is that?

Q (Question repeated.)

A Yes, my mother sent a call for him.

Q Are you sure that he did not leave before you
went to his property, to the three lots?

A Oh, yes, | am sure of that.

Q Which property did you sell before the three
lots on Bright street?

A There were four adjoining lots there which Mr.
Tumulty bought.

Q On Marsellis?

A No, on Bright.

Q It was not on Centre street?

A No; Bright, | said.

Q Did Mr. Scarano tell you that he had told Mr.
D’Elisa that he would not sell those three lots?

Mr. Scarano. | object to that.

Q Mr. Scarano is the lawyer of your father’s
estate, is he not?

A Heis, as far as | know of.

By the Vice-Chancellor.

Q Do you say that there is a dispute between your
mother and Mr. D’Elisa about the ownership of these
lots?
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Pasquale Scarone, direct.

A Well, after my father died my mother sent in
a call for Mr. D’Elisa, which, of course, the conversa-
tion they held in the rooms up in the house I did not
hear; but it might have been over something like that.

Q But you were not present at any meeting where
your mother asserted that she owned the lots, and
Mr. D’Elisa asserted that he owned them?

A No, your Honor.

By Mr. Botti.
Your mother told you, though, didn’t she, about

O

it?
Well, | heard it from different speakings.
Well, your mother told you, too, didn’t she?
No, she did not tell me.
Well, when she sent for D’Elisa that day, it
was about the lots, wasn it?

A | dont know.

O >0 >

PASQUALE SCARONE, Esg., sworn.

Direct examination by Mr. Blakeman.

Q Do you knowr Mr. D’Elisa?

A 1 do.

Q Were you present at the auction sale of these
three lots in question last November?

A | was.

Q Where did the sale take place?

A Right inside, on the three lots claimed by Mr.
DElisa—right inside the fence.

Q At that time they wére put up for sale, and at
the time of sale do you know whether Mr. D’Elisa was
present, or not?

A Yes, he was.

Q How long was he present?

A Present during the whole proceedings of the
sale.

Q Do you recall whether he said anything?
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Pasquale Bcarone, cross.

A Never said a word; he looked on and never said
a word of any kind, or a murmur of any kind; he
never objected.

Q Was he in a position where you could see him?

A Yes, indeed.

Gross examination by Mr. Botti.

Q Could you tell the facts of every other individ-
ual that was there?

A No, | cannot tell you the face of any other indi-
vidual, but I know the face of Mr. D’Elisa. There
were a good many people there.

Q You paid particular attention to him?

A Why wouldn’t 1? He was talking to me all the
time.

Q You had already seen Mr. D’Elisa in my office?

A | knew Mr. D’Elisa, yes.

Q And you, at that time, had stated that you
would not sell these lots until the pending suit was
settled?

A Never. My statement was that if the sale
wouldnt bring enough money | would withhold them
until the suit Mr. D’Elisa wished to bring; but as
soon as | saw Mr. Tumulty wanted to buy land right
next to it, and was willing to bid, and | had a pur-
chaser, | put them up for sale.

Q You did not assure Mr. D’Elisa and myself that
you would not put those lots up for sale?

A | did not, no.

Q And I, at that time, told you I was about to file
my bill, too, didn’t 1?

A Yes.

By the Vice-Chancellor.

Q Were the people inside the fence, on this prop-
erty of D’Elisa’s?

A Yes, sir.

Q About how many?

A Why, | should think, seventy-five, at least.
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Argument.
Q Was there a gate to the property?
A Yes, sir.
Q Was there a bill posted on the fence?
A Yes, Sir.
Q Of Mr. DElisa’s property?
A Right. | think it was on the very fence of Mr.

D’Elisa’s; and he objected to the sign being there, and
| took one of the signs off and put it right adjoining,
right next to it.

Both Sides Close.

The Vice-Chancellor. Is there any evidence of any
dispute, before this sale, between Mrs. D’Amato and
Mr. D’Elisa?

Mr. Blakeman. There has been a dispute, | think,
hut I did not see how we could put in the evidence,
because it referred to a possible settlement.

The Vice-Chancellor. 1 mean before the sale? |
want to know if, before the sale, there was any asser-
tion made by Mr. D’Elisa of his claim on this prop-
erty—that is, an assertion to Mrs. D’Amato?

Mr. Scarano. No.

The Vice-Chancellor. | want to know if any claim
was asserted by Mr. D’Elisa, of ownership in this
property, before the sale, and whether that claim was
communicated to Mrs. D’Amato?

Mr. Bcarano. No; in fact, it was communicated to
Mr. D’Elisa by us, that we demanded the land, and
Mrs. D’Amato wished me to start an ejectment suit
to put him out; and Mr. Botti said to me (I have
letters in regard to that) that he only would ask for
an injunction, and then file his owh bill.

The Vice-Chancellor. Well, that was all before the
sale?

Mr. Scarano. Yes.

The Vice-Chancellor. Well, there is no evidence of
that, is there?

ilir. Bcarano. No.
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Mr. Botti. Mr. D’Elisa was to Mrs. D’Amato, as
your Honor will recall, and spoke it over after we
had exhausted all means in an amicable way to ad-
just the matter.

The Vice-Chancellor. What | want to know is if
there is any evidence in the case which shows that
Mr. D’Elisa asserted this claim to either Mrs. D’Am-
ato or her counsel before the day of the sale?

Mr. Bcarano. It was on our side, your Honor.

Mr. Blakeman. Did he make any reply to any
claim of ours before the sale?

Mr. Scarano. No, he did not.

The Vice-Chancellor. What was he going to file a
bill for?

Mr. Scarano. For specific performance as to these
lots.

The Vice-Chancellor. Well, then, if he told you
that, you knew of his claim?

Mr. Scarano. Oh, yes, | knew of his claim.

The Vice-Chancellor. That is what | want to get
at; because, of course, the effect of standing by and
seeing the sale take place, when a claim has been as-
serted before the sale, while it may be beneficial to
Mr. Tumulty, | fail to see where it would be bene-
ficial to Mrs. D’Amato.

Mr. Scarano. Yes, he claimed ownership of it.

The Vice-Chancellor. Well, if that is admitted, it
IS not necessary to have further proof on the matter.
Is that the case on both sides?

Mr. Botti. That is the case on both sides.

(Counsel thereupon proceeded to sum up.)

Mr. Blakeman. (During the argument.) It seems
to me that there ought to be proof of relationship
here; there are minor defendants, | understand.

Mr. Botti. Well, it is admitted in both answers,
your Honor.

The Vice-Chancellor. Have the minors answered?

Mr. Botti. Yes, sir; through a guardian; and it
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is admitted also that they are the heirs-at-law, and.
Rose admits that'they are the heirs-at-law of Frank
D’Amato, deceased.
(Mr. Blakeman asks for a dismissal of the bill, in
so far as Mrs. D’Amato is concerned, individually.)
The Vice-Chancellor. | will take that motion under
consideration, and decide it when the case is decided.

Case Closed.
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Opinion.
IN CHANCERY OF NEW JERSEY.

Between
John Antonio D’Elisa,
Complainant
and Opinion.
Rose D’Amato, individually,
AND AS ADMINISTRATRIX, &C.
Defendant.

Submitted May 12th, 1915; decided May 21st, 1915.

For the complainant, Mr. Botti.

For the defendant, Messrs. Blakeman & Scarano.
Griffin, V.-C.:

The bill in this cause is filed against the widow,
heirs-at-law and administratrix of Francesco D’Am
ato for the specific performance of an oral agreement
for the sale of lands entered into between said Fran-
cesco D’Amato in his lifetime, as vendor, and the com-
plainant, as vendee, for the consideration of $300.

The agreement was discussed on August 27th, 1905,
and the terms settled upon. On the following day the
vendor paid the vendee $100, and it was then and
there agreed that the vendee might immediately enter
into possession, and he so entered the next day, be-
gan filling in and grading the lands, fencing the same,
and erecting buildings thereon, and has continued
in possession ever since,'without any claim for rent
or other charge for use and occupation being asserted
against him.

The balance of the purchase price was paid by two
checks of $300.00 each, dated March 22d and 23d,
1906, respectively, drawn by the complainant to the
order of D’Amato, delivered to him and actually paid
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bj the bank upon which they were drawn, and the de-
livery of a horse by the complainant to D’Amato at
the agreed price of $100.00.

The complainant from time to time asked D’Amato
to give him a deed, but D’Amato explained first that
he would do so when he discharged a mortgage cover-
ing the premises, and later, when about to discharge
it and execute another which would cover other prop-
erty, he said he would give the deed after cancelling
the existing mortgage. Again, when asked for a deed
he said by mistake he had executed the new mortgage
covering the premises in question and other property;
and thus the matter rested until after D’Amato’s
death on December 26th, 1913.

The parties were close personal friends, and as
D’Amato had his money and complainant had the
land, evidently they considered that the mere delivery
of the deed could wait until D’Amato procured a re-
lease of the mortgage. The contract has been clearly,
definitely and unequivocally proven, and having been
performed by the complainant, this Court has power
to decree specific performance, even though the con-
tract be oral. Wharton vs. Stontenburgh, 35 N. J.
Eg. (8 Stew.), 256; Clement vs. Young & McShea
Amusement Co., 69 N. J. Eg. (3 Robb.), 347; 1 Pome-
roy’s Eq. Juris., sec. 103.

The defendants also claim that the decree should
bein their favor because of the laches of the complain-
ant in failing to obtain a deed or bring this suit dur-
ing the lifetime of Francesco, who was familiar with
the Aole transaction. | do not agree with the de-
fendants in this claim. The undisputed evidence, re-
ceived without objection, clearly proves (1) full per-
formance by the complainant; (2) the entry into pos-
session of the lands with the assent of Francesco; (3)
complainant asked repeatedly for a deed, and Fran-
cesco made excuses for not complying; (4) the im-
provement of the lands by expenditures by the com-
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plainant to an amount more than double the purchase
price of the lands; (5) the failure of Francesco to
demand rent or other charge for the use and occupa-
tion of the premises; (s) in fact, the utter abandon-
ment of the premises to the complainant. All of this
makes the complainant’s right so clear that to apply
the doctrine of laches would aid in the perpetration
of a fraud.

The defendants also assert an estoppel against the
complainant under the following state of facts: The
administratrix offered a number of lots for sale, in-
cluding the premises in question. D’Elisa, they say,
stood by without protest, and. heard the premises
struck off to Philip Tumulty for $2,300, who paid a
deposit of $230. There is no evidence, however, that
the sale has been confirmed in the Orphans’ Court
and a deed delivered. Nothing in this suit can affect
anv right which Mr. Tumulty may have, he not being
a party hereto. The estoppel, if it rises at all, must
be between the parties to this suit, and it is admitted
that prior to the sale a question arose between the
complainant and defendants as to the ownership of
the property; that D’Elisa asserted his claim, and
there was an understanding between counsel that a
bill should be filed to settle the dispute. Under such
a state of facts | fail to see upon what theory the
defendants can claim the benefit of an estoppel in
their favor against the complainant. As to the wife,
she did not join in the agreement and was not a party
to it, and the decree should not go against her indi-
vidually directing her to convey her dower. As the
contract was fully performed, and there is no pur-
chase money to be paid to the administratrix, the bill
will be dismissed as against her, individually and as
administratrix.

I will therefore advise a decree directing the heirs-
at-law to specifically perform.
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Filed

IN CHANCERY OF NEW JERSEY.

Between
John Antonio D’Elisa,
Complainant,
and
Rosa D’Amato, individually,nd
AS ADMINISTRATRIX OF THE ES .
TATE of Francesco D’Amato, On Bill for
DECEASED, JOSIE IANELLI AND Spécifie
John lanelli, her husband, Performance.
Donato D’Amato and Clara Final
D’Amato, his wife, and Mich- Decree.
ael D’Amato, Nicholas D’Am-
ato, Angelo D’Amato, Rose
D’Amato and Angelina D’Am-
ato and William G. Bum-
sted, Trustee, etc.,
Defendants.

This cause coming on to be heard before the Vice-
Chancellor upon bill, answer, replication and proofs
in the presence of Anthony Botti, of counsel with the
complainant, and of Blakeman & Scarano, of counsel
with the defendants, Rosa D’Amato, individually, and
as administratrix of the estate of Francesco D’Amato,
deceased, Josie lanelli and John lanelli, her husband,
Danato D’Amato and Clara D’Amato, his wife, Mich-
ael D’Amato, Nicholas D’Amato, Angelo D’Amato,
Rose D’Amato and Angeline D’Amato, and the plead-
ings and proofs having been read and the arguments
of counsel heard and considered and it satisfactorily

10
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appearing to the Court that by virtue of an oral agree-
ment duly made and entered into, between John A
I)Elisa, the complainant and Frank D’Amato, now
deceased, in his lifetime, on or about the twenty-sev-
enth day of August, one thousand nine hundred and
five, the said John A. D’Elisa, agreed to purchase of
the said Frank D’Amato, a certain tract of land in
the said bill mentioned and described as follows: to
wit:

All those certain lots, pieces or parcels of land and
premises which on a map entitled, “Map of property
of Mrs. Jane Van Horne, City of Bergen, Hudson
County, N. J., 1868,” filed in the Clerk’s, now Regis-
ter’s Office, in said County are known as all those
parts of lots numbered twenty-six (26), twenty-seven
(27) and twenty-eight (28), in block number thirteen
(13) lying south of the middle of the small creek
shown on said map, also the right, title and interest
of the said D’Amatos to the creek adjoining the fore-
going premises, and to pay him therefor the sum of
eight hundred dollars to be paid at different times,
when the said Frank D’Amato was to execute and de-
liver to him, his heirs and'assigns, a good and suffi-
cient deed for the said premises, and that said John
A. D’Elisa, the complainant was to take possession
at once at the time of the making of the said oral
agreement; and it further appearing that the said
Frank D’Amato departed this life, on the twenty-sixth
day of December, one thousand nine hundred and
thirteen, intestate and that the said defendants are
his administrators and heirs at law and that the said
complainant has fully performed his part of said
agreement and has prayed the order or decree of this
Court directing the defendants to comply with and
fulfill the same in all things on their part, in the place
and stead of the said Frank D’Amato, and the Chan-
cellor being of opinion and the complainant is entitled,

40 88 against the heirs at laAv of Frank D’Amato, to the
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specific performance of the said oral agreement, but
is not entitled to relief as against Rosa D’Amato, in-
dividually, and as administratrix of the estate of
Frank D’Amato, deceased, as in said bill he has
prayed; it is on this day of October, one
thousand nine hundred and fifteen, ordered, adjudged
and decreed, that the said oral agreement be in all
things specifically performed by the said defendants,
the heirs at law of Frank D’Amato, respectively and
that the said defendants, Josie lanelli, John lanelli,
Donato D’Amato, Clara D’Amato, Michael D’Amato,
Nicholas D’Amato, Angelo D’Amato, Rose D’Amato
and Angelino D’Amato, do within days from
the date of this decree, make, execute and acknowledge
in due form of law and deliver to the complainant, a
good and sufficient deed for the said premises subject
to the dower right of said Rosa D’Amato, widow of
Frank D’Amato, deceased, she not having joined in
the said oral agreement, and that thereupon the said
heirs at law, the defendants in this cause, do pay a
counsel fee of one hundred dollars to Anthony Botti,
solicitor of complainant, and also the costs of the com-
plainant to be taxed against the defendants, Josie
lanelli, John lanelli, Donato D’Amato, Clara D’Am-
ato, Michael D’Amato, Nicholas D’Amato, Angelo
D’Amato, Rose D’Amato and Angelino D’Amato.

It is further ordered, adjudged and decreed, that
the bill of complaint be dismissed, as to Rosa D’Am-
ato, individually, with costs to be paid by complain-
ant, together with a counsel fee of twenty-five dollars
to be taxed therein and that the bill be dismissed as
against Rosa D’Amato, as administratrix, of the estate
of Frank D’Amato, deceased, without costs.

Respectfully advised,
EDWIN R. WALKER,
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Notice of Appeal.

Filed November s, 1915.

IN CHANCERY OF NEW JERSEY.

John Antonio D’Elisa,
Complainant,
and
Rosa D’Amato, individual ly,and
as administratrix of the es-
tate of Francesco D’Amato,
DECEASED, JOSIE IANELLI AND  Kouce
John lanelli, her husband, ,Appeal
Donato D’Amato and Clara
D’Amato, his wife, and Mich-
ael D’Amato, Nicholas D’Am-
ato, Angelo D’Amato, Rose
D’Amato and Angelina D’Am-
ato and William O. Bum-
sted, Trustee, etc.,
Defendants.

The defendants, Josie lanelli, John lanelli, Donato
D’Amato, Clara D’Amato, Michael D’Amato, Nicholas
D’Amato, Angelo D’Amato, Rose D’Amato and An-
gelina D’Amato, hereby appeal from so much of the
Final Decree made in this Court in the above stated
cause as declares the oral agreement made between
Frank D’Amato and the complainant, John Antonio
J)’Elisa, be and in all things specifically performed
by the said defendants, and that the said defendants
do, within twenty days from the date of said decree,
make, execute and acknowledge in due form of law,
and deliver to the complainant, a good and sufficient
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deed for the said premises, subject to the dower right
of said Rosa D’Amato, and further decrees that said
defendants pay a counsel fee of one hundred dollars
to Anthony Botti, solicitor for the complainant, and
also the costs of the complainant to be taxed against
said defendants, to the Court of Errors and Appeals
in the last resort in all causes.
Dated November 5th, 1915. A
BLAKEMAN & SCARANO,

Solicitors for Defendants.

I conceive there is good cause for appeal in the
above stated cause.

FRANK BENJAMIN,

Of Counsel unth Defendants.

Served November 6, 1915, and filed November s, 2°

1915.
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Petition of Appeal.

Filed November 20, 1915.

Between
John Antonio D’Elisa,

Rosa D’Amato, individual ly,and

as administratrix of the es-
tate of Francesco D’Amato,
DECEASED, JOSIE IANELLI AND
John lanelli, her husband,
Donato D’Amato and Clara
D’Amato, his wife, and Mich-
ael D’Amato, Nicholas D’Am-
ato, Angelo D’Amato, Rose
D’Amato and Angelina D’Am-
ato and William G. Bum-
sted, Trustee, etc.,

Appellants.

New Jersey Court of Errors and Appeals

of Appeals.

To the Honorable Court of Errors and Appeals in the
last resort in all causes:
The petition of Josie lanelli, John lanelli, Donato

D’Amato, Clara D’Amato, Michael D’Amato, Nicholas

D’Amato, Angelo D’Amato, Rose D’Amato and An-

gelina D’Amato, the appellants in the above stated

cause respectfully shows that your petitioners find
themselves aggrieved by a final decree made in the

Court of Chancery by his Honor, Edwin Robert

Walker, Chancellor of the State of New Jersey, bear-

ing date the 1st day of November, 1915, wherein the
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said John Antonio D’Elisa was complainant and said
Josie lanelli, John lancili, Donato D’Amato, Clara
D’Amato, Michael D’Amato, Nicholas D’Amato,
Angelo D’Amato, Rose D’Amato and Angelina D’Am-
ato were defendants, in this respect, to wit: that the
said decree adjudges that it satisfactorily appearing
to the Court that by virtue of an oral agreement duly
made and entered into between John Antonio D’Elisa,
the complainant, and Frank D’Amato, now deceased,
in his lifetime, on or about the 27th day of August,
1905, the said John Antonio D’Elisa agreed to pur-
chase of said Frank D’Amato a certain tract of land,
in the said bill mentioned, and that the said complain-
ant is entitled, as against the heirs at law of Frank
D’Amato to the specific performance of the said oral
agreement, and that the said oral agreement be in all
things specifically performed by the said defendants,
heirs at law of Frank D’Amato, respectively, and that
the said defendants Josie lanelli, John lanelli, Do-
nato D’Amato, Clara D’Amato, Michael D’Amato,
Nicholas D’Amato, Angelo D’Amato, Rose D’Amato
and Angelina D’Amato do, within twenty days
from tlie date of this decree, make, execute and
acknowledge, in due form of law, and deliver
to the complainant, a good and sufficient deed for
the said premises, subject to the dower right of
said Rosa D’Amato, widow of Frank D’Amato, de-
ceased, and that thereupon the heirs at law, the de-
fendants in this cause, do pay a counsel fee of one
hundred dollars to Anthony Botti, solicitor of com-
plainant, and also the costs of the complainant.

And your petitioners themselves appeal from that
part of the decree of the Chancellor, which decrees as
aforesaid, upon the ground that the same is erroneous
for that the said complainant was in laches, and the
rights of the said defendants, the heirs at law of Frank
D’Amato, deceased, were impaired by the death of said

go
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Frank D’Amato, the only living witness to said oral
agreement, other than the complainant.

Your petitioners therefor pray that the said decree
of the said Chancellor may be in the particulars afore-
said reversed, set aside and for nothing holden. And
that your petitioners may have such other relief in the
premises as to this honorable Court shall seem meet.

FRANK BENJAMIN,

Solicitor of Appellants.
Of Counsel unth Appellants.

Filed November 20, 1915.
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Filed

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
John Antonio D’Elisa,
Appellee,
and

Rosa D ’Amato, individual ly,and
AS ADMINISTRATRIX OF THE ES
TATE of Francesco D’Amato,
deceased, Josie lanelli and Acknowledg-
John lanelli, her husband, merit of
Donato D’Amato and Clara Service.
D’Amato, his wife, and Mich-
ael D’Amato, Nicholas D’Am-
ato, Angelo D’Amato, Rose
D’Amato and Angelina D’Am-
ato and William G. Bum-
sted, Trustee, €tc-,

Appellants.

The receipt of the Petition of Appeal to the Court
of Errors and Appeals of Josie lanelli, John lanelli,
Donato D’Amato, Clara D’Amato, Michael D’Amato,
Nicholas D’Amato, Angelo D’Amato, Rose D’Amato
and Angelina D’Amato, is hereby acknowledged this

twenty-third day of November, nineteen hundred and
fifteen.

ANTHONY BOTTI,
Solicitor and of Counsel with Appellee.
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Answer to Petition of Appeal.

Filed December 24, 1915.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
John Antonio D’Elisa,
Appellee,
and

Rosa D’Amato, individual ly,and
AS ADMINISTRATRIX OF THE ES
TATE of Francesco D’Amato,
DECEASED, JOSIE 1ANELLI AND Answer
John lanelli, her husband, {0 Petition
Donato D’Amato and Clara of Appeal-
D’Amato, his wife, and Mich-
ael D’Amato, Nicholas D’Am-
ato, Angelo D’Amato, Rose
D’Amato and Angelina D’Am-
ato and William G. Bum-
sted, Trustee, etc.,

Appellants.

The answer of the above named appellee to the Peti-
tion of Appeal of the above named appellants.

This appellee not acknowledging; all or any of the
matters which in the said petition of appeal are con-
tained to be true, for answer thereto, nevertheless says
and admits, that a decree was on the first day of No-
vember, last past, made and entered in the Court of
Chancery, in the cause for that purpose mentioned
in the said petition, as is therein stated, but as to the
substance and form thereof, this appellee prays to re-
fer thereto when the same shall be produced. And
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this appellee is advised and believes that the said de-
cree is agreeable to equity, and he prays that the same
may be affirmed with costs, to be adjudged to this
appellee.
ANTHONY BOTTI,
Solicitor and of Counsel with Appellee.

Endorsed: 10
“Filed December 24, 1915,
Thomas F. Martin,
Register
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