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The bill was filed in Chancery by the Respondent
to quiet his title to certain lands situate in the City of
New Brunswick, of which the Respondent has had and
now has the sole ownership and possession since March,
1871.

The alleged encumbrance is the sale by the City
of New Brunswick of said land for unpaid taxes of 1877
made Dec. 19,1879.

For unpaid taxes of 1879, made Dec. 19, 1881. 30

For unpaid taxes of 1881 made Dec. 19, 1883.

All rights under which sales are now held by The
Taxpayers Association the Appellant either by assign-

ment from the city, or by purchase at Tax Sales by said
Association.



2

gijrgt :-r-To this bill this appellant demurred.
The Chancellor over-ruled the demurrer.
The Respondent claims that these taxes
~ became liens upon the lands, on the first Tuesday in
September, in the year of assessment and continued for
two years from the commencement of such lien, and
that the sales are void, having been made aftei the
period of two years had expired.

/ He relies upon the Charter of New Brunswick of
G/ (p. I. 1863, P. 371)iand two acts entitled as fol-
lows : * )

«8A further supplement to an act entitled* An Act

concerning Taxes, approved April 14, 1846, approved
20 March 25,1875." (P. L. 1875, p. 384.)

/IAn act to amend an act approved March 25, 1875,
and entitled : XA further supplement to an act entitled
an act concerning taxes. Approved April 14, 1846.
Approved April 9,1875// (P. L. 1875, p. 634).

The first position taken by the Appellant is:
That the power to sell lands for taxes is given by Sec.
71 and 70 of the Charter independently gi the making
and the continuance of the lien tor taxes,,

And thatlands, whereon taxes have been imposed,

30 may be sold at any time as against the person who was
the owner thereof at the time of the assessment.

The Chancellor has considered thispoint principally
with regard to the lien given by Sec. 62 of the Charter,
holding in eifect that no sale will be valid except it be
made during the existence of the lien.

He denies that the lien can be extended as against
the owner and not as against the encumbrance.

That such doctrine would annul the limitation al-

40 together. (Opinion P. 19).

It will be observed that taxes are not made para
mount liens by any express words of the Charter. P 18
only by judicial construction that they have been so e



3

dared as to encumbrances existing before the assess-
ment.

Campbell v. Dewick, 5 C. E. Green, 186.

O’Neil v. Dringer, 4 Stewart, 507.

Paterson v. O’Neil, 5 Stewart, 386.

Howell v. Essex Road Board, 5 Stewart, 677.

In the case last cited the Chancellor deduces the
law on this subject from a consideration of all the causes.

The object of Sec. 62 of the Charter was to create
for a certain period (2 years) a lien upon lands para-
mount to all encumbrances existing before the levying
of the tax or tobe placed thereon after such levy, and al-
so paramount to devise, descent or alienation.

This section is construed in State, Macknet v.
Newark, 13 Yroom, 45.

By virtue of this Section, 62 of Charter, and Sec-
tions 74 and 75, the Courts have held that taxes are im-
pliedly paramount liens for the space of two years after
the same are due and payable. It is the lien and right
of lienors to redeem and the notice to mortgagors which
make the tax a paramount lien to prior encumbrances.
That exists for two years. But after the lien has ex-
pired the land may yet be sold under the power in Sec-
tions 70 and 71, but the rights acquired by such sale”
will be subservient to prior encumbrances.

Section 62 of Charter provides for two things:

First:—The making of personal taxes liens upon all
lands of the person assessed.

Second:— The making of the taxes imposed noon
land Iwmo upon'those lands for two years, notwithstand-
ing encumbrances, etc.

But no power to sell is given by this section.

Section 68 provides lor the making of a transcript of
unpaid taxes as far as the same have been assessed upon
any land or are a lien upon any lands.

The time for making this transcript is not fixed, but
is dependent upon the order of Common Council.
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Sections 70 and 71 provide for thé advertisement
and sale of land whereon taxes have been imposed or
may he a lmn and for adjournments from time to time

uuntil these lands are disposed of.

Throughout the whole Charter these two cases are
contemplated, viz: Lands whereon tlIYM hpnnim-
posed or are a lien. And the power ot sale is given as
to each distinctly.

Hence we conclude that it is not necessary in order
to sell lands whereon taxes havp imposed under the
power of sale given that there should be any lien at all,
that power of sale would operate without such lLeti.

This view is also strengthened by the fact that the
power of sale is effective for assessments for street im-
provements (Section 69), although no lien is anywhere
in the Charter created upon any lands for such improve-
ment. It is a simple power of sale.

As against the State this power of sale can never be
questioned by the owner on the ground of delay.

By the owner no laches can be imputed to the State.

Blackwell Tax tittles, p. 196.
Hetfield v. Plainfield. 17 Yroom, 122.
There is also anjmplied lien for taxes as between
A0 the Government and the owner until the tax is paid.
Blackwell on Tax titles, 619 and 650
Swan v. Knoxville, 11 Hump., 130.
1>0e dem Gledney v. Deavors, 8 Ga., 179.
Parkham v. Justices, 9 Ga., 311.

So also when a period for lien is fixed and has ex-
pired the lien may be continued and the land sold, pro-
vided the owner has not aliened the land.

Holden v. Eaton, 7 Pick., 15.

Nothing in Section 62 can be construed as a limita-

lo tion upon the power of sale.

Section 72 provides that the certificate of sale shall
constitute a lien npon the lands and premises therein

described.
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This power of sale must be exercised while the lien
continues in order to be effectual as against alienations,
encumbrances, etc., but as against the estate of the owner *
it may be exercised at any time.

If it be true that this lien cannot be extended by
delay, nevertheless it is undeniable that the power of sale
is effectual as to land whereon taxes have been imposed,
until the tax has been paid.

. The cases of The State Johnson, Pros., v. Van
Horn, i6 Yroom, 136.

State v. Gugel were both as to questions arising be-
tween the State and a purchaser from the owner after
assessment,

The question was not between the owner assessed*
and the State. These cases were expositions, of the
act of 1876, P. L., page 310, and in the first case much
stress was laid upon the effect given by that, act to the.
tax deed. Section 10 of Act of 1879, which is very
broad, and conveys the land free from all estates what-
soever’.

But the act of 1879 referred to is an act to inforce
a specific lien, by a sale within a limited time, and no
other power of sale is given.

The Charter of New Brunswick, Section 76, makes
the declaration of sale effective to convey the estate of
the owner and persons claiming under him.

This means persons claiming under him after the
assessment of the tax or the recording of the certificate
sale.

Hopper v. Malleson, 1 0. E., Green, 382.
Morrow v. Hows, 1 Stewart, 459.

In the the latter case this Court said, respecting the
general tax act of 1854, which is identical with the New

runswick Charter, “ The resonable construction of the »

Satute is that the purchaser shall take the estate of the
matﬂlz;l;fmdaum‘g under him after the as-
Sesn|t is 'y
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lh.fh 1&P -.Cpu?!..alsq, says* (page 47,) “ It would be/au
inconvenient and unreasonable rule to make some morir
gages subject to the sale and to exclude others.”

A The Chancellor, in his. opinion in the present case,
says, “ it is noticeable that no discrimination is here
made in favor of encumbrances holding under the owner
by encumbrances existing before the making of the as-
sessment, but the declaration is to pass title a3 against
the owner and all persons claiming under him, whether
upon encumbrances created before or after the assessing
of the tax.

But if that be so, it still would not cut off a mort-

.1, &age created by the owner’s grantor, and the unreason;
ableness of the rule as pointed out m the above case
would be apparent.

But if the sale in the present case was made under
the power of sale [Sec. 70-71, Charter,] regardless of,
the statutory lien, [Sec. 62,] then the case of State v.
Van Horn has no application whatever.

The foregoing argument has been made upon the
supposition that the above-mentioned acts of March 25,
1875, P. L., p. 384, and April 9, 1875, P. L., p. 634,
are valid amendments to the Charter of Hew Bruns-

The second position taken by this Appellant is that
the a*ovt " TwoaHf2are not valid amendments to the
Charter of Hew Brunswick.

If the position is correct, then unquestionably the
sales were made in time, viz : two years from December
2ft, of the year of Assessment, as prescribed by the or-
iginal Charter, Section 62.

There are tivo grounds for this position.

These supplementary acts are void:

w0 A. Because incontravention of Article 4, Section 7,
Paragraph 4, of the State Constitution, which reads:
« To avoid improper influences which may result from
“ intermixing in one and the same act such things as



« have no proper relation to each other, every law shall
« embrace but one object and that shall be expressed in
« the title.”

The legislature is required by the Constitution to
frame a title for every act, and to express in the title
the object.

Evernham v. Hulit, 16 Yroom, 53.

The object of this provision is to prevent surprise
upon the legislators by the passage of bills, the object of
which is not indicated by their titles, and also to prevent

the combination o1 two or more-distinct matters in one
bill.

1

State, Walter, Pros., v. Town of Union, 4
Yroom, 350.
drover v. Trustees, elo., 16 Yroom, 309.

These acts profess to be supplements to « an Act
concerning Taxes,” approved April 11, 1846.

They in effect amend the Charter of New Bruns-
wick in express terms, and they do nothing else, and
they do nothing in -the way of changing or dealing with
the matter embraced in the act concerning taxes, ap-
proved April 14, 1846.

They deal with taxation as itis regulated by the 30
special Charter of the City of New Brunswick-they
amend that Charter by express words; change its special
rights and powers and confer other special rights' and
powers on that city as to taxation in that city only, and
not in any way connected with the general law; the
‘-act concerning taxes,” approved April 14, 1846. This
object is not expressed in the title of either act..

Their titles are both false and deceptive.

No one, on reading such titles, could reasonably
on eistand that the body of the acts was to have so40
limited an effect.

Rader v. Town of Union, 10 Yroom, 509.

Coutieri v.New Brunswick, 15 Yroom, 59
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State, Walter, Pros., v. Town of Union, 4'
ViGom, 354,

Grover v. Trustees, etc., 16 "V'room, 39%.
10 The Act concerning Taxes* does not at all apply
to the City of New Brunswick, therefore it is misleading
to attempt by an amendment to an act not applying to
a particular subject matter, to alter an act which does
apply to such subject matter. X

The supplement of April refers to a matter (. e.
the amendment of the Charter of New Brunswick)
which could not have been included in the original act
(March) under its title.

In such an amendatory act with such a title noth-
ing can be introduced except such matters as might
have been incorporated in the original act under its
title. Soboth acts are to be construed as one act a sup-
plement to the act entitled “An Act concerning Taxes,”
approved April 14,1846.

State v. Bowers, 14 Ind., 195.
16 Ind., 197.
Evernham y. Hulit, 16 Vroom, 53.

Then again, the act of April 9, 1875, Section 2,
provides in terms for an amendment to the Charter of
the City of New Brunswick, by striking out certain
words wherever they occur in said Charter and substi-
tuting others, which clearly cannot come with the pur-
view of the title to these supplements. This amend-
ment may or may not apply to taxes alone, but might
apply also to other matters as Elections, Streets, Offi-

cers, etc.
These supplementary acts are void :
B. _ Because they were repealed by the amendment

to UmConstitution, Article —, Section 7, Paragraph 12,
whi<?h took effect September 28,1875, and which readm-
it Property shall be assessed for taxes under genera®
laws and by uniform rules according to its true value.
North Ward Bank v. Newark, 10 Vroom, 360.
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Same case, 11 Yroom)558; ~

Stratton v. Collin6 14 Yroom, 564.

Murphy v. Trenton, 18 Yroom, 79.

Auryansen v. Hackensack, 16 Yroom, 117.

These two acts are special, so conceded by the
Chancellor and counsel, applying a mode of asesstnent
for Middlesex County and tor the City of New Bruns-
wick different from the rest of the State, and are there-
fore upon their face in violation of the requirement of
the Constitution.

If they arc to stand the ta.xes arc not assessed under
general laws.

These laws are objectionable also in their workings
and destroy equality in assessment.. 20

The object of the Constitutional Amendment was
ta secure to the people equalization of taxation.

Public Schools v. Trenton, Tibi Supra.

Firct. Assessments throughout the State are made
between May 20 and third Monday in August in each
year, and take effect as of the former date, Mav 20.

lievision, page 1140, Section 1.
1150, Section 61.

By these supplements the assessment is to be made
between April 15 and June 15. SO

There is therefore a lack of uniformity in time and
in levying assessments for taxes; in order to equalize
the.burden there must be one stated time as which the
assessment shall be made.

Blackwell Tax Titles, p. 13.

In Trustees v. Trenton it is said that this constitu-
tional provision concerns only such equalization of the
burdens of taxation as will result from the designation
Q the persons and the property to be taxed and the ap-
portionment, of the taxes among- such persons and tilings40
In the ratio required by law.

+ It is insisted that uniformity in time 1is an essential
eemei)t of the assessment, according to true value, as



Wstinguished M m the more maehinery I it, and without
it there can be no uniform designation of the persons
and property to be taxed, and apportionment of the tax
~ among them as will make taxation equal.
Cooley Constitutional Lim., ed. 1871, 496 [547].
Cooley on Taxation, ed. 1876, page 260-161.

The State taxes are levied with reference to the as-
sessments made in the several counties and are on the
same basis apportioned among the counties.

Revision, p. 1141, Section 3.

A tax for State purposes must fall upon the State
at large.

State, Baldwin, Pros., v Fulleri
20 10 Vroom, 578.

If the time of levying the assessment is not uniform
throughout the State then some people may escape tax-
ation entirely and others be taxed doubly.

There can therefore be no proper designation of.
persons. J..

The same reasoning will apply to j>rapertv, bot
real and personal, the former may be either depreciated
or appreciated in value Joetween the time of asking as
sessmant under the special law and the time when it is

'89 made under the general law, and personal property
may be removed or transferred.. This principal oi uni-
formity in time is recognized iu case. ;

State', Shippen, Pros., vs. Hardin, 5 Vroom, 79.

Under these special acts there can not be an appor-
tionment of taxation in the ratio prescribed by law.

There cannot be such an equalization of the burdens
of taxation as will result from apportionment of taxes un
der general taw and by uniform rules, because of the
lack of uniformity as to time of making the assessment.

40 But it may be said that it is only the lien with
which we hava to deal in this case and that is a part
merely of the machinery for the collection of the tax. |

A. Ifit is determined that the assessment cannot e
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made under these special acts of 1875, then we are driven
back to the State lajw for the making thereof, and the
Charter.

The assessment will under the general law be'made
between May 20 and 3d Monday in August.

It is therefore impossible for the assessors of Coun-
ty to meet on last Tuesday in June, 1875, Supra.

The assessor under Sec. 5 of supplement of Charter,
approved February 18, 1809, P. L. page 85, possesses’
all powers and performs all duties of like offices in
County of Middlesex.

He is therefore after concluding his assessment on
the 3d Monday in August to meet with all other assess-
ors of County on first Monday in September, general Tax *
Act, Sec. 3.

It is therefore impossible that the taxes should be-
eome due and payable on first Tuesday of September.
So far therefore a portion of the law applying to collec-
tion falls with the part of the assessment.

It is therefore necessary that the taxes should be*
-come due and payable not before 15 days have expired
after the first Monday in September whieh can never be
earlier than September 16th, See 5.

Then follows the right of the Taxpayers to be noti- 29
fied of the amount-of taxes. Sec. 11, Tax Act.

t For the supplements of 1875 do not provide for any
notice and demand upon taxpayers.

The only notice required by them was a newspaper
publication, See. 6, P. L., 1875, page 385 Sec. 4, of that
supplement being repealed by Sec. 2 of act of April 9,
1875, P. L. page 634. If the tax could not become due
on first Tuesday in September then such newspaper no-
tice would be nugatory.

It seems therefore clear that if the assessment can *
not be made under ,these supplements of 1875 then the
taxes must not only be assessed but also collected under
*6 provision of the general State law, and the pro-
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vision of the Charter of the City as they stood prior to
the enactment of these supplements of 1875.
u But it may still be contended, that by virtue of the
10third and fourth sections of supplements of April 9,
1875, P. L.,p. 635, the lien for taxes will cease in two
years after first Tuesday in September although taxes
may not become due until December 20.

In the case of State vs. The Gome, of New Bruns-
wick, 0 Vroom, p. 322, Knapp J. says, “ It has been stated
as a rule, that all provisions of an act which are con-
nected so as to warrant the belief that the legislature
intended them as a whole, stand or fall together under

.-the test of the constitutionality of any such provision.

It seems to be quite clear that the date of first
Tuesday in September as time from which hen should
date, was made only because the, taxes were made pay-
able on that date, and that it was one scheme, the lien
being made to commence at an earlier date, because ot
and depending upon tire fact that the taxes were made
payable earlier. .ol

This is the more perceptible from the wording o*
Sec. 3 of Act of April 2, 1875, p. 635.

« Taxes shall become due and payable on first
Tuesday in September and shall be a lien for two years
thereafter,” that is, after the time fixed for payment.

The time so fixed for payaient being changed the
reason for change of time of lien ceases.

There is no change made in the time of the dura-

tion of the lien. It is two years in each case.
The law-makers seem to have intended to m

the same as it originally stood, with the exceptiont a

it should date from the time when taxes were to be pay-

able by these special laws and then continue two years-
40 There can be no doubt but that the several parts ar

thése enactments are so connected and dependent as o

warrant the belief that the legislature intended them

a whole, and so must stand or fall together.
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* /° t i he Principle all<wing ohe part of an act to
stand while another part of the same act is unconstitu-

tional is limited to those cases where the enactments
thus separated as constitutional add unconstitutional are
wholly independent of each other.
Morris vs. Carter, 17 Vroom, 260.
It is therefore respectfully submitted that the Com-
plainant cannot prevail, because:
af 4 n8t him the power of sale derived itnder
the Charter of New Brunswick was valid and in force at
tne time the sale was made.
n .— The acts under which he claims the lien and
power ofsale to exist are unconstitutional because ofde-
fective titles, and therefore the sales were made in time

actsrf1875" “ “ St°°d Pri0r ‘°© ~ PMS4S6 Ofthese

III.— These special acts are repealed wholly by the
Constitutional amendment.
Art» 4, Sec. 7, Paragraph 12*%
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N. J. Court of Errors and Appeals.

Between ]

THE TAXPAYERS PROTECTIVE /
ASSOCIATION OF NEW BRUNS-f

WICK, \' n a 7
Appellant,) 0On A?pmlL
and I
ANDREW KIRKPATRICK, \
. Respondent. J

The bill is filed under the act entitled “ An act to
compel the determination of claims to real estate in cer-
tain cases, and to quiet the title to the same.” (Revision,
page 1189.)

In general terms it alleges that certain property of the
complainant (particularly described) in the city of New
Brunswick, was assessed for taxes by its municipal
authorities, in the years 1875, 1877, and 1879 ; that by
the law in force, in said city, during these years, the said
taxes were liens on said property for two years only,
from the first Tuesday of September in each of these years ;
that said property was sold for non-payment of said taxes
after the expiration of the two years during which the
said taxes were liens ; and that by reason thereof, said
sales were ultra vires, and a cloud upon complainant’s
title, which the bill is filed to remove.

To this bill a general demurrer is interposed.

It appears, then, at the outset, that the following facts
alleged in the bill are admitted by the demurrer, viz : .

a That the complainant, since 1871, has been in
peaceable possession of the premises described in the bill;

10
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and that he has ever since claimed, and still claims, to own
the same, and to have a good title in fee simple thereto.

b. That the Mayor and Common Council, and the
Taxpayers' Protective Association, of New Brunswick-,
claim to own, or have some interest in, said premises by
reason of certain pretended tax sales therein refeired to,
and that no suit is pending to enforce or test the validity
of such pretended claims.

¢ That in 1877 a tax, amounting to five hundred and
ninety-seven dollars and sixty cents, was assessed upon
said property, together with certain adjoining property;
and that said tax being unpaid, on the 19th day of Decem-
ber, 1879, the Collector of the City of New Brunswick
sold said premises, so assessed, to the Mayor and Com-
mon Council of New Brunswick, who subsequently
assigned the certificate of such sale to the Taxpayers’
Protective Association ; and that said association after-
wards (July 20th, 1884,) procured a declaration of sale
of said premises from the city.

d. That in 1879 and 1881 other taxes, amounting in
1879 to $490.08, and in 1881 to $596.38, were assessed
upon the said property, together with other property
adjoining, and on the 19th day of December, 1881 and
1883, respectively, said taxes being unpaid, the property
so assessed was sold to the Mayor and Common Council
of New Brunswick to satisfy the tax of 1879, and to the
Protective Association of New Brunswick to satisfy the
tax of 1881, and certificates of said sales were duly

2Q issued to the said purchasers.

e. That by virtue of the public acts entitled “An act

to revise and amend the charter of the city of New
Brunswick,” approved March 18,1863, (P. L., page 317,)

an act entitled “ A further supplement to an act entitled
"“An act concerning taxes, approved March 25, 1875, (P-
L., page 384,) and an act to amend an act approved
March 25, 1875, entitled “ A further supplement to an act
entitled ‘An act concerning taxes, approved April 9
1875, ” (P. L., page 634,) the said taxes became liens

40 upon the said lands on the first Tuesday in September in
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the years 1877, 1879 and 1881, (in which they were
respectively levied,) and continued to be liens thereon for
two years from said first Tuesday in September in said
Tears; and that in order to continue said liens beyond
said periods, it was necessary that said lands should be
sold before the expiration thereof; but that in fact each
and every of the sales aforesaid was made affer the expi-
ration of the period of two years from the date on which
the said tax, for non-payment whereof said property was
sold, became a lien, and after the said tax had ceased to
be a lien thereon.

In view of> these admissions, it is difficult to assent to
the contention of the defendants, that the bill fails to
disclose an equitable ground of relief.

The equity of the bill is that the sales of complainant’s
land under the admiited facts of the case, are ultra vires
and void ; and that to permit the unfounded claims of
the defendants to any right or interest in compkjnant’s
property growing oui’f*sai<i“si*3”“wont”he uncon-**
scionable and inequitable.

In Johnson vs. Van Horn, 16 Vrootn, 186, the Supreme
Court of this State declared that the sale of lands for
non-payment of taxes after the expiration of the period
during which said taxes were declared to be liens, was
void, and cqnveyed no right to the purchaser.

To same effect is the case of Field vs. West Orange, 10
Stew., 434.

As also the case of State vs. Gugelydecided in Supreme
nony if . 02%/
That these decisions have a firm foundation is
apparent from the decisions of the Court of Errors and
Appeals of this State in
Bogert vs. Elizabeth, 12 C. E. Green, 568.
Jersey City vs. Lembeck, 4 Stew., 272.
Schuh vs. Newark, 7 Stew., 265.

It must be evident, then, that if the acts which limit
the duration of the lien of taxes in New Brunswick to
two years from the first Tuesday of September in the

10

.20



10

20

4

year in which they are assessed, are valid legislative
acts, the complainant is entitled to the relief which he
seeks.

That relief is that his “ title to his said lands may be
settled, and the aforesaid tax sales may be adjudged and
decreed to be illegal and void.

But it is contended that the acts which limit the dura-
tion of the tax lien to two years from the first Tuesday
in September in each year, are unconstitutional, and
ineffective to repeal the previous provision of the charter
of New Brunswick which made said taxes liens *for two
years from the 20th of December in each year. Itis
argued that if the latter law was in full force at the date
of these sales, then they were made while the taxes were
still liens upon the lands in question, and therefore the
sales are, so far, valid.

Let me briefly refer to the provisions of the charter,
and the changes effected, or attempted to be effected, by
the subsequent acts.

Section 60 of charter, approved March 18, 1868, page
870, provides that the assessors shall meet on the last
Monday in August in each year. By act approved
March 25, 1875, entitled “ A further supplement to an
act entitled ‘ An act concerning taxes, approved April
fourteenth, one thousand eight hundred and forty-six,
page 884, section 1, it is provided that assessments o
taxes in Middlesex county and the city of New Bruns-
wick shall be made between April 15 and June 15, and
the assessors shall meet on the last Tuesday in June in
each year.

Section 61 of the charter provides that commissioners
of appeals shall meet on the third Tuesday in Novem-
ber. Section 2 of the act of 1875, page 384, changes the
time of this meeting to the third Tuesday in July.

Section 62 of charter declares that taxes shall be
liens for two years, from 20th day of December. ®
act approved April 9, 1875, entitled ‘An act to amen

40 an act approved March 25,1875, and entitled A urt
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supplement to an act entitled ‘An act concerning taxes,
approved April 14, 1846,”” page 634, section 1, provides
that taxes upon real estate in New Brunswick shall be-
come due and payable on the first Tuesday in September,
and remain liens thereonfor two years thereafter.

Section 63 of charter, page 371, provides that a list of
delinquents shall be given to a justice of the peace within
ten days after the 20th of December, in each year.

Section 2, act of 1875, (last mentioned,) page 635,
provides that this list shall be given to the justice within
ten days after the first Tuesday in September.

Section 64 of charter, page 371, provides that the jus-
tice shall issue his warrant for the collection of arrears
to the collector of arrears. An act approved February 18,
1869, page 85, section 2, provides that the duties im-
posed on the collector of arrears shall be discharged by
the collector, and abolishes the office of collector of
arrears.

Section 65 of charter, page 372, directs the collector
to execute warrant, and make return, of uncollected
taxes on or before the first day of March next, after
receiving the same. This date was changed by the act
of 1875, page 634, to 15th of December.

Section 68 of charter, page 374, provides that after
such return has been made, the collector shall make a
transcript thereof, and enter the same in the proper book,
and publish notice that the transcript has been made,
and that unless taxes are paid within twenty days, he
will sell the property on which they are liens, &c.

Section 70 of the charter, page 375, directs that after
the expiration of kaid twenty days, the collector shall
sell, upon notice of sale published once a week for six
weekS) far/ ;%4 st

Section 71 of charter makes provisions regarding
sale.

Section 72 of charter provides that certificates of sale
shall be recorded, and constitute a lien.

Section 73 of charter declares that certificates of sale
shall be assignable.
2
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Section 75 of charter gives three years for redemption.

Section 76 of charter provides that if lands sold as
aforesaid are not redeemed within three years, &c., a
declaration of sale may be executed, and recorded in
office of city clerk. Under it the purchaser acquires the
right to the rents, issues and profits during the running
of the lease, Wagainst the owner and all persons claiming
under him.”

The significant provision of the laws to which I have
referred is, that by the acts of 1875, (pages 384 and 634,
the taxes referred to in the bill became liens on the first
Tuesday in September, in the year in which they were
assessed, and continued liens for two years only after that
date. The necessary provisions as to time of meeting,
&c., by which the assessors are enabled to complete théir
assessments by the first Tuesday in September, are also
contained in these acts.

(1) Are these acts, or either of them, unconstitu-
tional ?

I say, are they UNcon.stitutional? For the burden of
proving them so rests on the person who attacks them.
Presumably they are constitutional, for they were passed
by a legislature sworn to respect and obey the constitu-
tional limitations upon its power, and it must be assumed
that it has done its whole duty. They were approved,
too, by a Governor, who, but a short time before a Justice
of this Court, was always quick to detect and prevent
any attempt on the part of the legislature to exceed its
constitutional powers.

Under such circumstances, this Court will hesitate to
efface these deliberate acts of the legislature.

The language of Judge Coo1ey on this subject enun-
ciates a familiar doctrine. See Cooley on Constitutional
Litnitations, pp. 181-183.

The contention is, that these acts are unconstitutional,
because while the titles are general, the body of the acts
relates only to taxes in Middlesex county and the city
of New Brunswick.



Bat this objection is untenable. The power of the
legislature is limited only by the constitution, and the
constitution, as it existed when these acts were passed, con-
tained no limitation upon the power of the legislature to
pass local laws under a title general in its terms.

The constitutional provision invoked, then was—
Article IV., Section 7, par. 4 :

“To avoid improper influences which may result from
intermixing in one and the same act such things as have
no proper relation to each other, every law shall embrace
but one object, and that shall be expressed in the title.»

Subsequently, in September, 1875, this paragraph was
amended by adding to it the following: “ No general
law shall embrace any provision of a private, special or
local character.”

Of course, in this discussion, the constitution as it was
when these acts were passed, can only be discussed.

Now, what was the evil to be avoided? The constitu-
tion says, “ To avoid improper influences, which may
result from intermixing in the same act things vMch have
no proper relation to each other,” &c.

But in the acts in question there is no intermixture of
different subjects of legislation. They relate to a single
thing, viz., to taxes and their assessment and collection—
in Middlesex county and the city of New Brunswick, it
is true—but still they relate to taxes and to nothing else.
And, hence, the improper influences which the constitu-
tional provision was intended to prevent, could not have
existed.

The acts, then, had but one object, and that object was
truly expressed in the title.

Is not a law, relating to taxes in Middlesex county, or
in the city of New Brunswick, an act concerning taxes ?
Most certainly. And under this general designation was
not the attention of every person in the State charged
with the assessment and collection of taxes, directed to
it, and was not a duty imposed on him to apply it. so
far as it might affect his official acts? In a legal sense,
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the assessing and collecting officers of New Brunswick
were informed of the provisions of these acts. Examine
the charter of New Brunswick, and observe that the
Jeaal principles governing the assessment of taxes therein
are fixed by the general law concerning taxes. The char-
ter provides merely the 'machinery by which these prin-
ciples are executed. Under these circumstances a public
officer, charged with assessing and collecting taxes, who
failed to inform himself of the provisions of such acts
as those in question, would be culpably remiss. Infact,
the municipal authorities of New Brunswick had full
knowledge of these laws, and assessed and collected taxes
thereunder for two years immediately after their passage,
(though this does not appear in the pleadings.) Under
these circumstances, their disregard of the laws, which
limited the duration of the lien, was deliberate—and they
cannot Complain if they reap the logical result of their
indifference.

Let it be borne in mind, also, that when these acts
Were passed, the constitutional requirement that general
laws should contain nothing of a local, special or private
character, did not exist.

It is true, that an act entitled ‘rAn act concerning
taxes in Middlesex county and the city of New Bruns-
wick,” would more certainly and particularly have indi-
cated the legislative purpose; but with the particularity
of titles to legislative acts our courts had, when these
acts were passed, no concern, so long as the object was
single and truthfully expressed.

In support of this principle, I refer to the following
cases :
Cooley's Constitutional Limitations, page 141
through 148.
State, ( Walter, Pros.,) vs. Union, 4 Vr. 350.
State, Curry, vs. E Ivins, 3 Yr. 362.
State, Doyle, vs. Newark, 5 Vr. 236.
Deegan vs. Morrow, 2 Vr. 136.
Rader vs. Township of Union, 10 Vr. 509.
Payne vs. Mahon, 12 Vr. 294.
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estate, (exrel. Richards)vs. Hammer,13 Yr. 438.
Van Riper vs. North Plainfield, 14 Yr. 350.

See also—

8 N. Y. 253, Sun Mutual

16 N. Y. 58, People vs. McCann. y

19 N. Y. 116, Brewster vs. Syracuse.

50 N. Y. 553, People vs. Briqgs.

67 N. Y. 568.

20 Ind. 304, Hall vs. Bunte.

13 Mich. 495, People vs. O’Mahony. 10

7 Ind. 681, ifc?. Cent. R R. vs. Pofts.

Durdee vs. Janesville, 26 Wis. 697, contra, but
see 29 Wis. 400, J/i7€s vs. Charlton.

That the acts in question were not interdicted at the
time of their passage, is apparent from the fact already
stated, that subsequently an amendment to the Constitu-
tion was adopted, which provided that no general law
should embrace any provisions of a special or local
character.

2

This amendment went into effect on the 28th of Sep-

tember, 1875.

See proclamation of Governor, Pamphlet Laws, 1876,
page 433.

This clause was placed in the same paragraph as that
we are considering. Now, provisions of alocal character
in a general law, or one that seems general, cannot be
permitted. But if this were true before the adoption of
this amendment, what occasion was there for it?
Courtiert vs. New Brunswick, 15 Yr. 59, is relied on as 30
an authority against this position.

But the act referred to in this case was manifestly un-
constitutional, because of a defective title. Its title was,
‘An act to fix and regulate the salaries of city officers in
cities of this State,” approved March 19,1878. Yet it did
°ot apply to the cities of the State, but to a single city. It
was clearly invalid, then.

1st. Because it was false, and did not indicate the
true purpose of the act. It did not state the object truly,
8
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However Gisnerctl the title, it has always been held that it
must be true. The mandate is not only that each bill
shall have but one object, but also that that object shall be
expressed in its title/ and

2d. Because although its title indicated that it re-
lated to all the cities in the State, it really affected but
one, and hence was open to the criticism that while its
title was general, its body contained local provisions, and
as it was passed after the amendment, to which I have
referred, went into effect, it was void.  Under a general
title it contained provisions of a special character, which
were then prohibited.

It results, then, (1,) that an act relating to taxes,
passed before September, 1875, is not void, because it
relates to taxes in a particular locality only. The par-
ticularity of the title rests in the legislature, and with this
courts will not interfere. It might have been—probably
would have been better to have made these titles more
specific; but, still, the acts are not bad because their
titles might, and even ought, to have been more precise.

It appears (2,) that there is no intermixture of different
things in these acts, They have but one object. They
relate to taxes alone.

(8) The titles, although general, disclose the object of
tfie act, i. e., the acts contain no provision inconsistent
with the object expressed in the titles. The general
titles were notice to all.

(4.) The titles contain no false statement. No one
could have been deceived by them.

(2) But it is further contended, on the part of the
appellants, that notwithstanding the constitutionality of
these acts of 1875, the lien of the tax still continues,
without sale, after the expiration of the two years,
against the owner, though not against an encumbrancer
or subsequent bona fide purchaser. And it is said that
it appears that Kirkpatrick was the owner at the time o
the assessment, and continued to be such at the time of
sale; and so the sale was good as to him. And in sup



11

port of this view the cases of Holden vs. Eaton, 7 Pick.,
15, and Swan vs. Knoxville, 11 Humph., 130, are
referred to.

With reference to these decisions it is sufficient to say
that they are in direct conflict with the decisions of our
own courts, already referred to on this same question;
and, further, that they are against well-established legal
principles, as will appear from the following reasons:

(1st.) Because the statute makes no such discrimina-
tion; and the existence of the lien, and therefore its
duration, are regulated wholly by statute.

Johnson vs. Van Horn, 16 Yr., 137, and
cases cited.

The statute does not say that the lien shall continue
for two years only if the property be encumbered or
subsequently sold ; nor that it shall be continued bevond
the two years if the owner at the time of the assessment
continue the owner at the time of sale; nor is there
anything in the act anywhere which justifies such acon-
tention. On the other hand, the act says in terms
that “ All taxes hereafter assessed in the city of New
Brunswick shall become due and payable on the first
Tuesday in September in each and every year, and shall
be and remain liens, for two years thereafter, upon the
lands, &c.

The legislature has said the lien for real taxes in New
Brunswick shall remain on the lands assessed for two
years from the first Tuesday of September in the year
in which said taxes are assessed. Will the Court say
that this meant that the lien of such taxes shall remain
without sale for non-payment, for three years, or four
years, or until they are paid? This would be judicial
legislation.

(2d.) So far from this being the proper construction,
it is manifest from other portions of the charter that no
discrimination between the owner and an encumbrancer
or subsequent purchaser was intended. The tax is upon
the land, not against the owner. It is the land that must

26

be looked to for the tax, not the owner. He could notlyg

S2
%

S7d?



10

2q

12

be sued for it, and so it is provided (section 62,) that the
tax upon the land shall remain a lien for two years, not-
withstanding any mistake in the name of the owner, or
omission to name the owner of the lands.

In the nature of things there is no reason why the
legislature should have discriminated in this matter
between the owner at the time of assessment and sale, and
an encumbrancer or subsequent purchaser. Why should
not a subsequent purchaser or an encumbrancer, who
has notice of the tax, (as all such must have,) be called
to as strict an account as the owner at the time of the
assessment ?

(8d.) Section 62 of the charter also provides that real
taxes shall be a lien for two years, &c.. notwithstanding
anv devise, descent, alienation, encumbrance, &c. These
words have been construed to indicate the paramount
character of the lien—and that is their whole meaning.

Trustees vs. Trenton, 3 Stew. Eq. 667.
Paterson vs. O'Neill, 5 Stew. Eq. 386.
State {Macknet, pros.) vs. Newark, 13 Vr. 88

Clearly, there is nothing in this section (and it is on
this appellant mainly relies,) to indicate that a purchaser
or encumbrancer of real estate assessed for taxes is to
be treated differently, so far as the lien of the tax is con-
cerned, from the owner at the time of the assessment.

The only discrimination in this section is between
taxes against persons, (i. e, personal taxes,) which ate
declared to be liens on all their real estate, and taxes
assessed upon lands which are declared to be liens only
upon the specific land assessed. This distinction is referred
to in eubooq-ue”t sections”ot the charter. Thus, taxes,
which “ are liens on real estate,” mean personal taxes;
while taxes, “ which are assessed upon real estate,” refer
to real taxes. But fctm section, (62,) fer,
makes taxes on real estate, (like that in question,) Para
mount liens, while personal taxes are subsequent liensto

prior encumbrances.
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(4th.) By Section 76 of the charter it is provided,
that the purchaser at the sale, &c., shall, by virtue of the
declaration of sale, lawfully hold and enjoy the lands
and real estate, with the rents, issues and profits thereof,
against the owner and all persons claiming under him,
until the time for which the property shall have been
sold, shall be completed and ended.

By this section a person buying the tax title holds the
land and its profits for a term of years, as well against a
subsequent purchaser, or an encumbrancer, as against the 10
owner, at the time of the assessment. If a sale, after the
expiration of the two years, is valid against the owner, is it
not manifest that it is valid also against a subsequent
purchaser, or an encumbrancer, both of whom hold under
the owner ?

Johnson vs. Van Horn.

(5th.) In order to support a sale for taxes, all the re-
quirements of the statute must be strictly complied with.
“The sale of land for taxes or assessments,” says Depue, grt
»/, “is the execution of a naked power. Every require-
ment of the statute imposing the liability and prescrib-
ing the procedure to enforce it, * * * must be
strictly conformed to.”

State, Baxter, vs. Jersey City, 7 Yr. 188.
State, Alden, vs. Mayor of Newark, 7 Yr. 288.
State, Alden, vs. Mayor of Newark, 15 Yr. 648.

(3) Nor can it be successfully contended that the
constitutional provision adopted in September, 1875,
which provides that property shall be assessed under
general laws, &c., repealed the provisions of prior laws
which fixed the time of assessing and collecting taxes
in special localities. These provisions remained as before.
The whole purpose of this amendment is to secure uni-
ormity in taxation. It provides that property should
he assessed under general laws. It does not say that
taxes so assessed shall be collected under general laws.
And the lien of the tax, and its duration, and the sale in
case of non-payment, are all matters which relate to the col- 4Q
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lection of taxes. Hence the persons by whom these taxes
shall be collected, the continuance of the lien, &c,
remain unaffected by the constitutional amendment»

IE this be not true, the effect of the amendment would
be to repeal the provisions of all charters which provide
a special tribunal for assessing and collecting taxes,
and to leave these localities without officers who may
assess and collect such taxes.

For the general law of the State relating to taxation,
at the time of the adoption of this amendment, provided
only the machinery for the assessment and collection of
taxes in townships.

Of course this law contained general rules for
assessing and collecting taxes throughout the State,
but contained no provision by which officers might be
appointed to assess, or the taxes assessed collected in
special localities outside of townships.

See, (as to effect of this constitutional amendment
upon the machinery of assessing and collecting taxes in
special localities):

Trustees vs. Trenton, 3 Stew. Eq. 667.

Paterson vs. O'Niell, 5 “ I 386.
State, North Ward Nat. Bank, vs. Newark, 10
Yr. 380.

S. C, Court of Errors, 11 Yr. 558.

The objection that under the provisions of the acts in
question, taxes in New Brunswick are made payable
earlier than under the general law ; and the further ob-
jection based upon criticisms of the methods of assessing
and collecting taxes under these laws, or the working o
the machinery provided for those purposes, cannot pre-
vail. They are settled adversely to the appellant by the
decisions of our courts already cited. No difficulty in the
method of procedure infact exists, and if it did, it woul
be sufficient to reply, that the act of April, 1875, 6X
plicitly declares that the lien of taxes shall exist for two
years from the first Tuesday of September of the year«
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which the taxes are assessed. This, then, is the dura-
tion of the lien, and this authoritative legislative decla-
ration cannot be controlled by any argument founded on,
the allegation of cumbersome or imperfect methods, real
or imaginary, erroneously said to exist in the present
system of assessing and collecting taxes in the city of
New Brunswick.

HENRY YOUNG,
Sol of Respondent.

10
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Complainant's Rill.

f# (tthanmy of foroot;.

TO THE HONORABLE THEODORE RUNYON,

CHANCELLOR OF THE STATE OF NEW on
JERSEY:

Humbly complaining, shows unto your Honor, your
orator, Andrew Kirkpatrick, of the City of Newark, in the
County of Essex and State of New dJersey, that on or about
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the seventeenth day of April, in the year of our Lord one
thousand eighteen hundred and fifty-nine, one Littleton
Kirkpatrick departed this life, having first in due form of
law made and executed his last will and testament, where-
in and whereby he devised to your orator, subject to a cer-
tain estate for life therein given to one Sophia Astley Kirk-
patrick, the land and premises situated in the City of New
Brunswick, in the County of Middlesex, in this State, and
described as follows: Beginning in the northwesterly line
of Livingston avenue at a point one hundred and thirty-
two feet six inches from the northerly line of New street»
thence running along the northwesterly line of Livingston
avenue south forty-five degrees and eight minutes west
one hundred and thirty-two feet and six inches to the
northerly line of New street, thence along the last men-
tioned line north seventy-three degrees and forty-nine
minutes’ west two hundred and twenty feet and eight
inches, to the line of land now or late of one Banker;
thence along that line north sixteen degrees and eleven
minutes, east seventy feet and eight inches, thence
south eighty-five degrees and fifty minutes, west ©ne hun-
dred and eight feet and five inches, to the easterly line of
Kirkpatrick street; thence along Kirkpatrick street north
three degrees and twenty-one minutes, west one hundred
feet to line of land now or late of John S. Clark, thence
along that line north eighty-five degrees and fifty minutes,
east two hundred feet, thence north three degrees and
twenty-one minutes, west one hundred and five feet, to
land now or late of one Cogswell; thence north eighty-five

30 degrees and fifty minutes, east eighty-seven feet and nine

inches, to land now or late of one Janeway ; thence south

twenty-two degrees and fifty-five minutes, east two hundred
and fifty feet, and thence south forty-three degrees and

twenty-nine minutes, east thirty-one feet eight and one-
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half inches to Livingston avenue and the place of begin-
ning:

Which said last will and testament was duly proved be-
fore the Surrogate of the said County of Middlesex, as by
the record thereof remaining in the office of said Surrogate
will more fully appear, and to which record your orator
begs leave to refer to, if it shall be necessary so to do.

And your orator farther shows unto your Honor that,
in the month of March, in the year of our Lord one thous-
and eight hundred and seventy-one, the said Sophia Astley
Kirkpatrick, the life tenant of said premises, departed this
life, and thereupon your orator entered into possession of
said premises, and has ever since been in peaceable pos-
session thereof; that he believes that he acquired by said
last will and testament a good title to said lands in fee sim-
ple, and that he has ever since claimed, and still claims, to
own the same.

And your orator further shows that the Mayor and Com-
mon Council of the City of New Brunswick, and the Tax-
payers’ Protective Association of New Brunswick, claim to 20
own some interest in said premises by reason of the tax
sales hereinafter mentioned, and that no suit is pending to
enforce or test the validity of such pretended claims.

And your orator further shows that, in the year eighteen
hundred and seventy-seven, the said the Mayor and Common
Council of the City of New Brunswick levied and assessed
upon said premises, together with lot or lots adjoining the
same, and not the property of your orator (which land of your
orator was assessed with the said adjoining property as one
plot), a tax amounting to five hundred and ninety-seven 30
dollars and sixty cents; that on the nineteenth day of
December, in the year eighteen hundred and seventy-nine,
the Collector ol the City of New Brunswick proceeded to

sell said premises for non-payment of said tax, and at
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said sale, the said premises, together with the adjoining
property aforesaid, with which it was assessed as a whole,
were struck offand sold to the Mayor and Common Coun-
cil of the City of New Brunswick for the term of fifty
years, or some other term. And a certificate of said sale,
numbered one thousand two hundred and six, was made
and delivered to said purchaser; and that said certificate
has since been assigned by the said The Mayor and Com-
mon Council of the City of New Brunswick, the said pur-
chaser to the said The Tax-payers’Protective Association of
New Brunswick, by the name of the Tax-payers’ Protective
Association of the City of New Brunswick. And further,
that on the twenty-eighth day of July, in the year eighteen
hundred and eighty-four, a declaration of sale for the said
premises, so sold as aforesaid, was made and delivered by
the said The Mayor and Common Council of the City of
New Brunswick to the said The Tax-payers’ Protective As-
sociation of New Brunswick, by the name of The Tax-pay-

ers’ Protective Association of the City of New Brunswick.

And your orator further shows that in the year eighteen
hundred and seventy-nine, the said The Mayor and Com-
mon Council of the City of New Brunswick levied and as-
sessed upon the said premises, together with a lot or lots
adjoining the same, and not the property of your orator
(which lands of your orator were assessed with the said
adjoining property as one plot) a certain other tax, amount-
ed to four hundred and ninety dollars and three cents;
that on the nineteenth day of December, in the year eighteen

hundred and eighty-one, the Collector of the City of New

30 Brunswick proceeded to sell said premises for non-payment

of the said last mentioned tax; that at said sale the said
premises, together with the adjoining property aforesaid,
with which it was assesssed as a whole, were struck off and
sold to the said The Mayor and Common Council of the
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City of New Brunswick, for the term of fifty years, or some
other term; and that a certificate of said last mentioned
sale, numbered one thousand nine hundred and five, was

made and delivered to said purchaser.

And your orator further shows that, in the year eighteen
hundred and eighty-one, the said The Mayor and Common
Council of the City of New Brunswick levied and assessed
upon the said premises, together with a lot or lots'adjoining
the same, and not the property of your orator (which land
of your orator was assessed with the said adjoining prop-
erty as one plot) a certain other tax, amounting to five
hundred and ninety-six dollars and thirty-eight cents; that
on the nineteenth day of December, in the year of eighteen
hundred and eighty-three, the Collector of the City of New
Brunswick proceeded to sell said premises, together with
the adjoining property aforesaid, with which it was asssessed
as a whole, for non-payment of the last mentioned tax; that
at said sale the said premises were struck off and sold to
the said The Tax-payers’ Protective Association of New
Brunswick, by the name of The Tax-payers’ Protective As- 20
sociation of the City of New Brunswick, for the term of
fifty years, or some other term, and that a certificate of the
last mentioned sale, numbered two thousand six hundred
and nine, was made and delivered to the said The Tax-
payers’ Protective Association of New Brunswick, by the
name of The Tax-payers’ Protective Association of the

City of New Brunswick, the said purchaser.

And your orator further shows that under and by virtue
of the provisions of the public act, entitled “An Act to re-
vise and amend the Charter of the City of New Brunswick,”
approved March eighteenth, eighteen hundred and sixty-
three, “A further supplement to an Act entitled ‘An Act con-
cerning taxes,””” approved April fourteenth, one thousand

eight hundred and forty-six, which supplement was approved
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March twenty”fifth, eighteen hundred and seventy-five,
and an Act to amend an Act approved March twenty-fifth,
eighteen hundred and Seventy-five, and entitled “A further
supplement to an Act entitled ‘An Act concerning taxes,’”
approved April fourteenth, one thousand eight hundred and
forty-six, which amendatory Act was approved April ninth,
eighteen hundred and seventy-five, the said taxes became
liens upon 'the said land and premises on the first
Tuesday in September, in the years eighteen hundred
10 and seventy-seven, eighteen hundred and seventy-nine,
and eighteen hundred and eighty-one respectively,
and continued to- be liens thereon for the period of two
years from the said first Tuesday in September, in said
years respectively, and that in order to continue said liens
beyond said period of two years it was necessary that said
land and premises should be sold before the expiration of
said period, but that in fact each and every of the sales
aforesaid was made after the expiration of the period of
two years from the date on which the said tax for non-
20 payment whereof the said property was sold as aforesaid,
became a lien, and after the said tax has ceased to bea
lien thereon, by reason whereof your orator charges and
insists the said sales of your orator’s said premises for
the non-payment of the said taxes were illegal and void,
and by reason of the existence of the unfounded claims of
the said The Mayor and Common Council of the City of
New Brunswick, and the Tax-payers’ Protective Association
of New Brunswick, under said tax sales, your orator’s rights
in said lands are injuriously affected, and his title dis-
30 quieted.

In tender consideration whereof, and forasmuch as your
orator is without remedy in the courts of law, and can
have adequate relief only in a Court of Equity. To the
end, therefore, that the said defendants, The Mayor and
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, Common Council of the City of New Brunswick, and the
Tax-payers’ Protective Association of New Brunswick, may
true, full and distinct answer make to all, and singular, the
matters aforesaid as fully as if the same were here repeated,
and they there to particularly interrogated, and they
may in manner aforesaid answer and set forth specifically
what title to said lands, or any parts thereof, or interest
therein, or lien, or encumbrance thereon, they may claim
to have, and may state how and by what instrument the
same is derived or created, and that your orator’s title to 10
his said lands may be settled, and the aforesaid tax sales
may be adjudged and decreed to be illegal and void, and
that your orator may have such other and further relief as
the nature of his case may require and may be agreeable
to equity.

May it'please your Honor, the premises considered, to
grant unto your orator the State’s writ of subpoena, issuing
out of and under the seal of this Honorable Court, to be
directed to the said The Mayor and Common Council of
New Brunswick, and the Tax-payers’ Protective Associa-
tion of New Brunswick, commanding them, and each of
them, at a certain day, and under a certain penalty therein
to be expressed, to be, and appear, before your Honor, in
this Honorable Court, then and there to answer, the prem-
ises in manner aforesaid, and to stand to, abide by and
perform such order and decree as your Honor shall make
therein.

HENRY YOUNG,

Solicitor for and of Counsel with the Complainant.

30
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Between

Andrew Kirkpatrick,
Complainant,

and
The Mayor and Common Council of the
City of New Brunswick, et als., |

" Defendants. J

1f Demurrer.

The demurrer of the Tax-payers’ Protective Association
oi the City of New Brunswick, New Jersey, Defendant to
the bill of complaint of Andrew Kirkpatrick, Complainant.

This Defendant, by protestation, not confessing all or
any of the matters and things in the said Complainant’s
bill of complaint contained, to be true, in such manner and
form as the same are therein set forth and alleged, doth
demur thereto, and for cause of demurrer, shows that the

20 Complainant hath not, in and by his said bill, made or
stated such a case as entitles him, in this Honorable Court,
to any recovery from, or relief against, this defendant, as
to the matters contained in said bill, or any of such
matters.

Wherefore, and for divers other good causes of demurrer
appearing in said bill, this Defendant doth demur thereto,
and humbly prays the judgment of this Honorable Court
whether it should be compelled to make any other or
further answer to the said bill, and prays to be hence dis-

30 missed, with its costs and charges in this behalf most
wrongfully sustained.

WILLARD P. VOORHEES,
Solicitor of the Defendants, the Tax-payers’ Protective As-

sociation of the City of New Brunswick, New Jersey.



State of New dJersey
Middles ex County.

Arthur G. Ogilby, of full age, maketh oath and saith that
he is the president of “ The Tax-payers’ Protective Asso-
ciation of the City of New Brunswick, New Jersey,” in the
foregoing demurrer named, and the agent of said Associa-
tion for this purpose; that the foregoing demurrer is not
interposed for delay, but in good faith, for the causes
therein set forth.

ARTHUR G. OGILBY.

Sworn to and subscribed, on this tenth day of December,
A. D., 1884, before me,
JOHN WYCOFF,
Notary Public.

I certify that I have perused the Complainant’s bill in
the above stated cause, and that the above demurrer is well
*founded in point of law.

WILLARD P. VOORHEES, on
Of Counsel with and for the Defendants.



OPINION—Filed June 9th, 1885.

THE CHANCELLOR:

This suit is brought to quiet the title to land in the City
of New Brunswick, owned by the complainant, and of
which he has been the sole owner since March, 1871. The

10 incumbrances which he seeks to remove are a declaration
of sale for unpaid taxes of 1877, and two certificates of sale
for unpaid taxes of 1879 and 1881. According to the
statements of the bill, the declaration of sale and the certi-
ficate of sale for the taxes of 1881 are held by the defend-
ant The Taxpayers’Protective Association of New Bruns-
wick, and the other certificate of sale by the city. The
complainant’s land was taxed with other land not owned
by him, and his land and that land were sold together for
the tax. The sales were made under the charter of the

20 city. The sale for the tax of 1877 was made December
19th, 1881, and the sale'for the tax of 1881, December
19th, 1883. The bill avers that those sales were all made
after the expiration of the lien given by the charter for
those taxes, and therefore were wultra vires, and consequent-
ly were and are mere nullities. The demurrer is filed by
the Association, which, it is said by its counsel, holds both
certificates of sale, although, according to the statements
of the bill, one of them, as before mentioned, is held by
the city. No objection is made on the ground of multi-

30 fariousness. The Association insists, that upon the state-
ments of the bill the tax titles are valid, and the question
of the validity of those titles was the only matter discussed
or suggested upon the argument of the demurrer.

The complainant insists that the lien for thé taxes ex-



11

pired in two years from the first Tuesday of September, in

the year in which the taxes were respectively levied.

By the charter of the city, approved March 18th, 1863,
Z., 1863,p. 371,) entitled, “ An Act to revise and
amend the charter of the City of New Brunswick,” it was
provided (paragraph 62) as follows: “ That any assess-
ment of taxes hereafter made in the City of New Bruns-
wick against any person or persons, shall be and remain a
lien on all the lands and real estate of such person or
persons within the said city for the amount of such assess-
ment, with interest thereon at the rate of twelve p”r cent,
per annum, and all costs and fees, for the space of two
years from the Twentieth day of December of the year in
which said assessment shall be made ; and any assessment
of taxes hereafter made upon any lands and real estate
within the said city, shall be and remain a lien upon such
lands and real estate with interest therecon, and all costs
and fees, for the space of two years, from the Twentieth
day of December of the year in which such assessment
sh"U be made, notwithstanding any devise, descent, aliena- *0
tion, mortgage or other incumbrance thereof, and notwith-
standing any mistake, in the name or names of the owner
or owners, or omission to name the owner or owners of
such lands and real estate ; and any assessment of taxes in
which such mistake or omission occurs, shall be valid and
effectual in law, and if unpaid, shall be returned in the list
of delinquent taxes, and such lands and real estate may be
proceeded against and sold in the manner provided by this

2

act.
30

By a supplement to the general tax law, which supple-
ment was approved March 25th, 1875, (Z\Z. 1875,p 3*4)>
it was, among other things, provided (paragraph 3) that all
taxes thereafter assessed in the City of New Brunswick
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should become due and payable on the first Tuesday in
September of each and every year.

By another act, approved April 9th, 1875, (-» 1775
p. OJ4), and entitled an act to amend that supplement, it
was provided that the third section (just quoted) of the
supplement should be amended so as to read as follows:
“ That all taxes hereafter assessed in the said City of New
Brunswick shall become due and payable on the first Tues-
day in September in .each and every year, and shall be and

10 remain liens, with interest thereon at the rate of fifteen per
centum per annum, and all legal costs and fees for two
years thereafter, upon the lands, and in the manner pro-
vided in the sixtyJsecond section of an act to revise and
amend the charter of the City of New Brunswick, ap-
proved March thirteenth, eighteen hundred and sixty-
three, and said liens may be enforced and said moneys
collected in the manner in said act and supplement thereto
provided.*’

And it was thereby also enacted that the fourth section

20 of the supplement be changed and amended so as to read
as follows : “ That whenever in said act to revise and
amend the charter of the City of New Brunswick the words

s

*twentieth day of December ’ occur, the said words be
and are hereby changed, and the said act amended to read
‘the first Tuesday in September,” and whenever, in said
act, the words *first day of March ’ occur, the said words
be and hereby are changed, and the said act amended to
read °the fifteenth day of December.””

By the next section it 'was provided that all acts and

30 parts of acts inconsistent with the provisions of the supple-
meift at the time of the approval thereof, be and they were
thereby repealed, and that the supplement should be

deemed a public act.

It was also, by the next following section, provided that
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all acts and parts of acts inconsistent with the provisions
of that act (of April 9th) be and the same were thereby

repealed.

The bill is brought to a test by a general demurrer filed,
as before mentioned, by the Association. It will have been
seen that the charter provides that the taxes assessed upon
land shall be a lien upon the land for the space of two
years from the twentieth day of December, in the year in
which the assessment shall be made. By the act of April
9th, 1875, the charter was so amended as to provide that
the taxes shall be payable on the first Tuesday in Septem-
ber in the year in which they are assessed, and shall be and
remain a lien thereon for two years from that time. It is
urged on behalf of the demurrant, that that act is not a
valid amendment to the charter, and that if it were, the
lien did not, as between the owner of the property and the
city, expire with the two years, but continued, as between
them, until payment ofthe tax. Or, in other words, if the
tax was not paid within the two years, the lien still contin-
ued after that time until payment of the tax, except as
against a bona fide purchaser for value, or a bona fide incum-
brancer, as to whom it would expire with the period
limited.

The ground for the first proposition, viz : that the act is
not a valid amendment, is the claim, that the act was in
contravention cf that clause of the Constitution of this
State, "which provides that to avoid improper influences
which may result from intermixing in one and the same
act such things as have nd proper relation to each other,
every law shall embrace but one object, and that shall be
expressed in the title (Const., Art, 4, paragraph 7, Sec. 4).
And it is also argued that the act, if valid when passed,
was repealed by the operation of the amendment to the

Constitution, which provides that property shall be as-

30
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sessed for taxes under general laws and by uniform rules',
according to its true value {Const, Art. 4, Sec. 7,para-
graph 12.)

The act of March 25th, 1875, is entitled, “ A further sup-
plement to an act entitled, * An Act concerning taxes,’ ap-
proved April fourteenth, one thousand eight hundred and
forty-six.” It provides (section 1) that the Assessors of
the several townships, towns, wards, boroughs and cities in
Middlesex County, shall thereafter, in every year, make

10 and finish these assessments between certain dates fixed in
that act (section 2); that the Commissioners of Appeal, in
cases of taxation of the City of New Brunswick, shall meet
on the third Tuesday in July in every year thereafter, to
perform their duties (section 3); that all taxes thereafter
assessed in *that city, shall become due and payable on
the first Tuesday in September in each year (section 4);
that persons paying their taxes in that city before certain
dates (all prior to the first Tuesday of September), shall be
entitled to certain deductions (section 5) ; that where such

20 taxes are not paid on or before the first Tuesday in Sep-
tember, but are paid on or before the first day oi October,
two per centum shall be added; if not paid until on or be-
fore the first day of November, three per centum shall be
added ; and if not paid until after that date, twelve per
centum per annum in addition to the three per centum
shall be added ; and (section 6) that public notice of the
act shall be given, and that the amounts of reductions and
remissions made by the Commissioners of Appeal on taxes
paid before the hearing and determination of the appeal,

30 shall be returned to the persons entitled to receive them.

The act of April 9th, 1875, is entitled, “ An Act to
amend an act approved March twenty-fifth, eighteen hun-
dred and seventy-five, and entitled, ‘A further supplement

to an act entitled an act concerning taxes,” approved April
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fourteenth, one thousand eight hundred and forty-six.” It
amends (section i) the third section oi the act of March
25th, 1875, so that it shall read as follows: ‘That all
taxes hereafter assessed in the said City of New Brunswick,
shall become due and payable on the first Tuesday in Sep-
tember in each and every year, and shall be and remain
liens, with interest thereon at the rate of fifteen per centum
per annum and all legal costs and fees, for two years there-
after upon the lands and in the manner provided in the
sixty-second section of ‘An Act to revise and amend the 10
charter of the City of New Brunswick,” approved March
thirteenth, eighteen hundred and sixty-three; and that
said liens may be enforced and said moneys collected in
the manner in said act and supplements thereto provided.
It also provides (section 2) that the fourth section of the
act of March 25th, 1875, be amended so as to read as fol-
lows : “ That whenever in said ‘Act to revise and amend
the charter of the City of New Brunswick ’ the words
‘twentieth day of December * occur, the said Words be and
they are hereby changed, and the said act amended to read gQ
the ‘first Tuesday in September,” and whenever, in said
act, the words ‘the first day of March ’ occur, the said
words be and they are hereby changed, and the said act
amended to read, ‘the fifteenth day of December.””

By its third section it repeals all acts and parts of acts
inconsistent with the provisions of the act amended, at the
time of the approval thereof, and made the act amended a
public one; and it also repealed all acts and parts of acts
inconsistent with its own provisions.

The act of March 25th has reference only to the time 30
of making and finishing the assessment of taxes of the
townships, towns, wards, boroughs and cities of Middlesex
County, and to taxes in New Brunswick. The other act

is an amendment of it. The act of March has reference to
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taxes and only taxes. It is local and special, but the
amendments to the Constitution, one of which forbids that
any general law embrace any provision of a private, special
or local character, had not been adopted when the acts un-
der consideration took effect. They both went into opera-
tion immediately. The amendments to the Constitution
were not adopted until the twenty-eighth of September fol-
lowing. The act of Apyil has reference to taxes only in
New Brunswick. The sole subject of the act of March
was taxation in Middlesex County. There was no inter-
mixing in either act of things that have no proper relation
to each other. The law embraced but one object, taxa-
tion, and that was expressed in its title. The unity of the
object is to be sought in the end which the legislative act
purposes to accomplish, and not in the details provided to
reach that end, and the degree of particularity to be used
in the title of the act rests in the discretion of the Legisla-
ture. State v. Union, 4 Vroom, 330.

Nor are these acts in contravention of the constitutional

Aprovision that property shall be assessed for taxes under

general laws and by uniform rules, according to its true
value. In Trustees v. Trenton, 3 Stew. Eq.. 667, it was
held that that provision relates only to the assessment of
taxes, and in that respect concerns only such equalization
of the burdens of taxation as will result from the designa-
tion of the property which shall be the subject of taxation
and the apportionment of the taxes thereon, under general
laws, by uniform rules and upon true valuations, and that
the mere machinery by which taxes shall be assessed and
collected is left to legislative discretion. There is no
weight in the objection that under the provisions of the
acts in question taxes in New Brunswick are made payable
earlier than they are under the general tax law. Nor in

any of the above objections based upon criticisms of the
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methods of assessing and collecting taxes under those acts,
or the working of the machinery for those purposes provi-
ded by those acts. It may be added that the act of April
expressly and explicitly declares that the lien of taxes shall
exist for two years from the first Tuesday in September of
the year in which the tax is assessed, and even though the
methods of assessing and collecting were subject to objec-
tion, the statutory provision in the act, as to the duration
of the lien, would still be an effectual alteration of the pro-
vision in the charter on that head.

To consider now the proposition as to the duration of
the lien. The lien is wholly a creation of the Legislature.
It exists only by virtue of the enactment. If the Legisla-
ture, in creating it, has given it a merely limited existence,
it will not continue beyond the period fixed. If the lien
has expired by limitation, the municipal authorities cannot
revive it. Nor can it be revived without consent, except
by legislative enactment. The municipal authorities can-
not extend it merely by their delay in enforcing it. The
contrary doctrine is laid down in some of the text books
on the subject of taxation, but the only cases adduced in
support of it are those of Holden v. Eaton, J Pick., ij , and
Swan v. Knoxville, n Humph., ijo .

In the former case it was held that a sale of land for tax
under a law of Congress, giving a lien upon the land for
tax for two years, was valid, although made after the expi-
ration of that period, provided the owner had not aliened
nor encumbered the land. The ground of the decision was
that the act provided for enforcing payment of the tax by
distress upon personal property or by sale of land ; that no
limitation of time was declared for making the distress,
and that there seemed to the Court to be no good reason
why the collector should not sell real estate after the expi-

ration of the two years, as well as personal; that the design

20

30



18

of the limitation was to prevent the alienation of real estate
from being encumbered for an unreasonable period. In
Swan v. Knoxville the Court said that it would be a viola-
tion of principle to hold that a public right shall be lost by
the mere delay or neglect of the public agent to enforce it,
and that, too, in the absence of any law expressly limiting
the time in which it may be done. The question in that
case arose under a law which gave a lien without any

limitation.

10 In Holden v. Eaton it will be seen that the Court would
give effect to the limitation as against a grantee or an en-
cumbrancer, and protect such persons against it after the
expiration of the period fixed by the act. And yetitis
quite obvious that if the limitation was of no effect against
the owner, it was equally ineffectual as against his subse-
quent grantee or mortgagee. So that the extension of the
lien, as against the owner, was merely the result of judicial
construction. If Congress designed, by the limitation, to
declare that the lien should not exist beyond two years, as

20 the decision under consideration admits it did, then inas-
much as the limitation is unqualified, the lapse of the
period must be equally destructive of it as against the own-
er as it is against his subsequent grantee or mortgagee ; for
the act makes no discrimination. In Swan v. Knoxville,
the Court does not say that the lien would continue after
the limitation had expired, but the doctrine enunciated is
based upon the assumption that the Legislature had de-
clared no limitation. The principle laid down in these
cases wholly ignores all limitation to the existence of the

30 lien except actual payment of the tax. And it is obviously
equally applicable to the lien given upon property which is
encumbered as.it is to that which is unencumbered, and it
is as applicable as against prior encumbrancers as it is

against owners ; for if the delay in enforcing the lien is to
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extend the lien, then it will do so as against all persons in-
terested in the property. The lien, tinder the New Bruns-
wick charter, is paramount to all encumbrances existing at
the time of making the assessment. Trustees v. Trenton,
3 Stew. Eq., 667 j Paterson v. O'Neil, 5 Stew. Eq., 386. If
the limitation declared in the charter is of no effect so far
as the owner is concerned, it is of none so far as the prior
encumbrances are concerned. The doctrine under consid-
eration obviously annuls the limitation altogether, and if it
be admitted, no reason appears for putting the limitation
in the charter. It serves no purpose whatever. In this
connection it is important to note the language of'the
charter. It is not that the lien shall exist for two years,
except as against devisees, heirs, purchasers and encum-
brancers, but that it shall exist for that period, notwith-
standing any devise, descent, alienation, mortgage or other
encumbrance. Now, it is very clear that if the delay of
the municipal authorities, beyond the limited period to en-
force the lien, has the effect of extending the lien on the -
principle that the public should not suffer by the delay or 20
neglect of its agents; the doctrine is just as applicable as
against prior encumbrancers as against the owner. There
is no room for any discrimination. The words “notwith-
standing any devise, descent, alienation, mortgage or other
encumbrance,” were used merely to declare the paramount
nature of the lien for the designated period. The lien is
to exist for two years, notwithstanding, &c.

And it will be observed that devise and descent are men-
tioned as well as conveyances and encumbrances; the
Legislature thus signifying that the lien is to be good for 30
the two years, notwithstanding the devise or descent of the
land; that is, that succession arising from the death of the
owner should not affect it. It is quite clear that the Leg-

islature, by the language employed, intended merely to
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give a lien for two years and no longer. Nor is any argu-
ment in favor of the construction contended for by the de-
fendant’s counsel in this case to be drawn from our statute
providing for the sale of the land of a decedent to pay his
debts; for that statute, by its provisions, clearly contem-
plates a sale of the land after the expiration of the year
mentioned in it. It provides that if the order for sale be
made after the expiration of a year from the death of the
decedent, sale under it shall pass the title that the heirs or

10 devisees had in the property at the time of making the or-
der. It is, however, enough to say that the lien for the tax
exists only by virtue of the legislative enactment, and its
existence is limited by the terms Cf the provision by which
it is created. To extend it further would be judicial legis-
lation. The Legislature has not given an unlimited lien,
saving the right of certain persons after the period of two
years; but it has given a lien for two years, and only for
that period, and has provided that it shall be paramount
not only to all encumbrance, &c., created during that

20 period, but t©O all previously existing ones. Trustees v.
Trenton, 66j; Paterson v. O'Neil, ubi supra. 1If 1 repeat
it is valid against the owner after the expiration of the two
years, it must, by the same reasoning, be equally good as
against such encumbrancers until the tax be in fact paid,
although it be after that period of time ; for it is to be ob-
served that the provision is not that the tax shall be a hen
for two years only against devisees, heirs, purchasers and
encumbrancers, but that it shall exist for two years, not-
withstanding the claims of such persons.

30 The intention was to create a lien for two years only,
and the prevision against devisees, heirs, purchasers and
encumbrancers was intended to make it a paramount hen,
and subordinate the right and claims of such persons to it

during that period, with' all the consequences of the en-



21

forcement of it. The tax is not upon the owner, but upon
the land, and under the provisions of the charter it is not
necessary to give the name of the ownfer correctly nor at
alh  The charter declares that the tax upon the land shall
be and remain a lien thereon for two years, notwithstanding
any mistake in the name or names of the owner or owners.

From this, too. it will be seen that if the lien be extend-
ed by construction against the owner,, it must be so equally
against the encumbrancer. It cannot be extended against
either. It is a paramount statutory lien, given upon land *
for tax levied upon the land. Existing only by virtue of
the statute which limits its duration, its existence cannot,
without consent, be extended, except by the Legislature,
beyond the period fixed. As the municipal authorities
could not create it by legislation of their own, it follows,
necessarily, that they cannot extend it by their inaction in
enforcing it. If they take no steps to enforce it within the
time limited for its existence by the statute which created
it, it is lost, and cannot be revived without consent, except
by the same power which created it This view of the sub- 20
ject was taken by the Supreme Court in State v. Van Horn,
16 Vroom, ijd; and by this Court in Field v. West Orange,
Io Stew. Eq., 434.

Statutes derogatory to the rights of property, or that take
away the estate of a citizen, are to be construed strictly.

It is urged that the fact that the Legislature in the 68th
section of the charter in making provision for the collec-
tion of taxes upon land, directs that the City Treasurer
prepare a transcript of the unpaid taxes, so far as the same
have been assessed upon any lands and real estate within 30
the city, or are a lien upon any such lands and real estate;
and in the seventieth and seventy-first sections,directs that
if the taxes remain unpaid after notice, the Treasurer shall

proceed to sell the lands and real estate whereon said taxes
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“were imposed or may be a lien,” is evidence that there
was no intention to limit the duration of the lien ; or, if
there was, that the Legislature intended that the land
should be liable to sale to pay the tax after the expiration
of the lien.

But in Trustees v. Trenton, 3 Stew. Eq., 662, it was, as
.before stated, held that the tax was a paramount lien to
prior encumbrances, &c., and that if the land be sold for
the tax within the period fixed for the continuance of the

"0 lien, the purchaser will take it free from such encumbran-
ces, &c. If it be held that the Legislature intended that
the land should be liable to sale after the expiratioii of the
time limited for the lien, it must also be held that sale after
that period will equally, with sale before the expiration of
that time, convev a title free from all encumbrances, &c,
existing prior to the assessment of the tax. Such was not
the intention of the Legislature.

In State v. Van Horn, which was decided in 1883, the
tax was assessed in 1879, against the land of Agnes Berry,

20 who then owned the property. She sold the property in
1880. The tax warrant was issued in 188x.

That case was followed by State v.Gugel,decided on simi-
lar facts in 1884, by the same Court, on the authority of
the former case. In those cases the tax was assessed
against the owner, but he parted with his title before the
tax warrant was issued, and the warrant was not issued
within the two years.

The case of State v. Van Horn holds that the sale, in
order to prolong the lien, must be made before the period

30 fixed in the statute for the duration ofthe lien expires.

The Court says that if a sale may be made after the linit
fixed for the lien, which will pass a complete title- against
every person and estate, the limit of the lien is withou

meaning and absurd. It also says that the effect give y
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the act to the deed received by the purchaser renders it
manifest that the lien must be continued by a sale before
the two years have elapsed; for the act under which the
proceedings in that case were taken, declares that the deed
shall vest in the purchaser a title good against the owner
and every person claiming under him and against any
estate, in the lands legal or equitable, and against any
“ mortgages, alienations, devisees, descents, lien and en-
cumbrances of every kind and nature.” In that case the
person who brought the certiorari claimed, under the per-
son who owned the property when the tax was assessed, by
a conveyance made after that time and before the expira-
tion of the two years limited for the existence of the lien.
He therefore was chargeable with full notice of the lien,
and must have purchased subject to it. The Court did
not in anywise base its decision in the case on the fact that
the property had been transferred after the assessment was
made. It makes no distinction between that case and such
a case as this, where the person who owned the property
when the assessment was made continued to own it. The
charter of New Brunswick provides that the purchaser or
purchasers at the sale and his and their legal representa-
tives shall, by virtue of the declaration of sale lawfully hold
and enjoy the lands and real estate, with the rents, issues
and profits thereof, for his and their own proper use,
against the owner or owners thereof, and all persons claim-
ing under him or them, until the time for which the prop-
erty shall have been sold shall be completed and ended.
The purchaser then is to hold the property against the
owner and all persons claiming under him.

It is noticeable that no discrimination is made in favor
of encumbrancers holding under the owner, by encum-
brance existing before the making of the assessment, but

the declaration of sale is to pass title as against the owner

20

30
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and all claiming under him, whether upon encumbrances
created before or after the assessing of the tax.

The language of the charter of Trenton passed upon in
Trustees v. Trenton,j Stew. Eq., 66/, on this head, is the
samb as that of the charter ef New* Brunswick.

It is impossible to avoid the conclusion that if the lien
is to be extended by construction beyond the time fixed in
the charter, such extension must necessarily embrace in its
effects and operation the interests of prior as well as sub-
sequent encumbrancers. By such construction the limita-
tion is disregarded and made ofno effect whatever. The de-
cision of the Supreme Court in State v. Van Horn, governs
this Case. In view of the provision above alluded to as to the
title which a purchaser acquires under the declaration of
sale, it is impossible to hold that the Legislature intended
that in case the land was sold after the expiration of the
two yfears, the sale should be good only as against the
owner and those claiming under him by conveyance or en-
cumbrance made or created after the assessment of the tax;
for the provision, as before stated, extends to all convey-
ances and encumbrances made by the owner, existing at
the time of the sale. Subsequent grantees and subsequent
as well as prior encumbrancers have a right to conclude
that the lien will not exist after the expiration of the time
limited for its continuance by the act.

The demurrer will be overruled.
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Between
Andrew Kirkpatrick,

A Complainant.

and
( On Demurrer.

10

The Mayor and Common Coumcil of
the City of New Brunswick, et al.
Defendants.

This cause coming on to be heard at the regular term of
this Court, in the presence of Henry Young, of Counsel
with the Complainant, and Willard P. Voorhees and
George C. Ludlow, of Counsel with thp defendants, and
the Chancellor having heard the arguments of the Counsel
of the respective parties on the demurrer filed in the above
stated cause.

It is on this twenty-second day of May, in the year of our gQ
Lord one thousand eight hundred and eighty-five, on motion.
of Henry Young, of Counsel with the Complainant, ordered
that the said demurrer be overruled, with costs, and that
the defendants answer the Complainant’s bill within forjy
days, and that if they fail so to do, the Complainant’s bill
be taken as confessed against them.

THEODORE RUNYON,
Chancellor.
A true copy ?
G. S. Duryee,
Clerk.

on
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Between

Andrew Kirkpatrick, \ On Bill
Complainant. 1/
and f to
10 The Mayor and Common Council) .
of New Brunswick, et als. Y Quiet ite.

Defendants. "Notice of Appeal.

The defendant, The Taxpayers’ Protective Association
of the City of New Brunswick hereby appeals from an
order made in this Court in the above stated cause, on the
twenty-second day of May, in the year eighteen hundred
and eighty-five, and from th'e whole and every part thereof,
overruling the demurrer filed by this defendant therein,
to the Court of Errors and Appeals in the last resort in all

20 causes.
WILLARD P. VOORHEES,
Solicitor of said Defendant.

Dated May 29, 1885.

I conceive there is good cause for appeal in the above
stated cause.

G. C. LUDLOW.
of Counsel.

Served upon Henry Young, Complainant’s Solicitor,
30 June Ist, 1885.
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Between

The Taxpayers Protective Association \
of the City of New Brunswick, ’
Appellants. ( Pet,tlon of 10

ant” ( Appeal.
Andrew Kirkpatrick, i
Respondent. <J

To the Honorable the Court of Errors and Appeals in
the last resort in all causes.

The humble petition of the Taxpayer’s Protective As-
sociation of New Brunswick, the Appellant in the above
stated cause, respectfully shows that your petitioner finds
itself aggrieved by an order made in the Court of Chan-
cery by his Honor, Theodore Runyon, Chancellor 20
of New Jersey, bearing date the twenty-second day
of May, in the year eighteen hundred and eighty-five,
wherein the said Andrew Kirkpatrick was complain-
ant and the Mayor and the Common Council of the City
of New Brunswick and your petitioner were defendants
in this respect, to wit : that it is therein ordered that
the demurrer filed by your petitioner in said causes be
overruled with costs.

And your petitioner humbly appeals from that part of
said order of the Chancellor which orders as aforesaid, 30
upon the grounds that the same is erroneous.

Your petitioner therefore prays that the said order of
the said Chancellor may be wholly reversed, set aside and

for nothing holden.
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And that your petitioner may have such relief in the
premises as to this court shall seem meet.
WILLARD P. VOORHEES.
Solicitor and of Counsel with Appellant.
G. C. LUDLOW,

of Counsel.



Between

The Taxpayers’ Protective Association
of the City of New Brunswick,

Appellant, 10

%
and >0On Appeal.

Andrew Kirkpatrick,

Respondent.

The answer of the above-named respondent to the
petition of appeal of the above-named appellant:

This respondent, not acknowledging all or any of the
matters which in the said petition of appeal are contained,
to be true, for answer thereto, nevertheless, says and ad-
mits that an order was, on the twenty-second day of May
last past, made and entered in the Court of Chancery, in
the cause for that purpose mentioned in the said petition,
as is therein stated ; but as to' the substance and form
thereof, this respondent prays to refer thereto when the
same shall be produced. And this respondent is advised
and believes that the said order is agreeable to equity, and
he prays that the same may be affirmed, with costs to be
adjudged to this respondent.

HENRY YOUNG,
Solicitor and of Counsel with Respondent. 30






