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Complaint.
Filed May 2, 1929.

3ltt GHianrery of jNnti 3fra?y.

To his Honor, Edwin Robe rt Walker, Chancellor
of the State of New Jersey:

The complainant, Madison Trust Company, a
banking corporation of the State of New Jersey,
says that:

1: The complainant is a banking corporation or-
ganized and existing under the laws of the State of
New Jersey, having its banking house in the Bor-
ough of Madison, in the County of Morris and State
of New Jersey.

2: Heretofore, and on the 27th day of April,
1928, and prior thereto, Maria E. Tunis had on
deposit in the bank of the complainant the sum of
eighty-two hundred ninety-one dollars and sixty
cents ($8291.60), as shown by a deposit book issued
to her by the complainant in the special depart-
ment thereof, the said deposit book being numbered

201.

3: Thereafter and heretofore and on the 28th
day of April, 1928, the said Maria E. Tunis de-
parted this life intestate, a resident of the County
of Morris aforesaid.

4: Thereafter and heretofore J. Frank Allen
was appointed administrator of the estate of the
said Maria E. Tunis by the Surrogate of the County
of Morris,
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Complaint.

5: Heretofore the said J. Frank Allen individu-
ally and as administrator as aforesaid presented at
the banking house of the complainant the said de-
posit book 7201 and claimed that the said bank
account standing in the name of the said Maria E.
Tunis had been by her given to him, and demanded

the same from the complainant.
10

6: The complainant has not paid the said sum
on deposit, or any part thereof, to the said J. Frank
Allen, and thereafter and heretofore the said dJ.
Frank Allen has commenced an action at law in
the Supreme Court of the State of New Jersey
against the complainant herein to recover the said
bank deposit with interest thereon, and said action
is now pending in the said Court and has been
noticed by the plaintiff therein, the said J. Frank
Allen, for trial at the May term of the Morris
Circuit Court.

7: The said J. Frank Allen presented to the com-
plainant the deposit book aforesaid and made de-
mand on the complainant for the said sum on de-
posit on the very same day on which the said
Maria E. Tunis departed this life, claiming that the
said deposit had been by the said Maria E. Tunis

3Qgiven to him, the said J. Frank Allen, the day
before.

8: The said J. Frank Allen, as administrator of
the estate of the said Maria E. Tunis, never in-
cluded the said sum on deposit or any part thereof
in the inventory filed by him of the estate of his
said intestate.

9: After the appointment of the said J. Frank
40 Allen as administrator of the estate of the said
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Complaint.

Maria E. Tunis, and heretofore, certain of the next
of kin of the said Maria E. Tunis presented a peti-
tion to the Morris County Orphans’ Court, pray-
ing for his removal as such administrator and for
the appointment of a substituted administrator of
the estate of the said Maria E. Tunis, and such

proceedings were had thereon that heretofore an 10

order was made by the Morris County Orphans’
Court removing the said J. Frank Allen as ad-
ministrator as aforesaid and appointing Russell E.
Young substituted administrator of the estate of
Marie E. Tunis aforesaid.

10: Thereafter and heretofore and on the eight-
eenth day of April, 1929, the said Russell E. Young
as such substituted administrator has presented a
claim to the complainant, demanding, as such ad-
ministrator, all of the said sum on deposit to the
credit of Maria E. Tunis aforesaid at the date of
her decease, together with all accumulations of
interest thereon.

11: The amount now due to whomever is prop-
erly entitled to the said sum on deposit, together
with interest thereon, amounts to the sum of
$8567 62/100.

12: The complainant has always been willing to
pay the said sum on deposit, together with all ac-
cumulations of interest thereon, to such person as
should be lawfully entitled to receive the same, and
to whom it could pay with safety. The complain-
ant hereby offers to pay into this Court the said
sum of $8567 62/100 constituting the said sum on
deposit, together with all accumulated interest

thereon.
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Complaint.

13: The complainant does not collude with either
the said J. Frank Allen or Russell E. Young as
substituted administrator of the estate of Maria
E. Tunis, deceased, and has not been indemnified
by them or either of them, but brings this suit of

10 its own free will, to avoid being molested or sued
by the defendants herein touching the matters con-
tained in the said bill.

The complainant is without remedy at law, and
therefore prays:

1: That J. Frank Allen and Russell E. Young,

as substituted administrator of the estate of Maria

E. Tunis, deceased, who are the defendants in this

suit, answer this bill of complaint and each state-
20 ment therein contained.

2: That the said defendants may interplead and
settle their rights to the said sum of money, and
that the complainant may be at liberty to pay the
same 1nto this Court, and that the said J. Frank
Allen may be enjoined and restrained from pro-
ceeding in his said action at law against the com-
plainant and from instituting any other actions or

3Q suit against it; and that the defendant Russell E.
Young as substituted administrator of the estate
of Maria E. Tunis may be enjoined and restrained
from instituting any action at law against the com-
plainant to recover the sum on deposit to the credit
of Maria E. Tunis in her lifetime, and all accu-
mulations of interest thereon, and that the com-
plainant upon payment intolCourt of the aforesaid
sum of $8567 62/100. and procuring the defend-
ants to interplead according to the course of prac-
tice of this Court, may be decreed to be discharged

A
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Complaint.

from all liability to the said defendants in the
premises, and may have all its costs therein.

3: That a writ of subpoena may issue, command-
ing the said defendants to answer this bill of com-
plaint and abide by such decrees as this Court may
make in the premises.

4: That the complainant may have such other
and further relief as may be agreeable to equity
and good conscience.

McCarter & English,
Solicitors of Complainant.

G. W. C. Mc Cart er 5
Of Counsel.

State of New dersey)
County of Morris )

Edward B. Miller, of full age, being duly sworn
upon his oath according to law, deposes and says:

1:1 am secretary and treasurer of Madison
Trust Company, the complainant in the foregoing
bill of complaint named. I have read the foregoing
bill of complaint and the matters and things therein
contained are true.

2: The complainant has exhibited its bill of in-
terpleader against the defendants in this cause
without any fraud or collusion between it and the
said defendants, but merely of its own accord for
relief in this Court. The said bill is not exhibited
at the request of the said defendants or either of
them, and the complainant has not been indemni-
fied by the said defendants or either of them.

10
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Complaint.

3: The complainant has exhibited the said bill
with no other intent than to avoid being sued or
molested by the said defendants touching the
matters contained in the said bill.

4: Maria E. Tunis, named in the bill of com-
plaint, resided in the Borough of Madison in the
County of Morris and ‘State of New Jersey, and
had an account in the special department of the
complainant, which department is in effect the
savings department of the complainant. The com-
plainant had issued to her a deposit book, # 201.
There was to her credit on the 27th day of April,
1928, the sum of eighty-two hundred ninety-one
dollars and sixty cents ($8291.60). The additional
interest accrued on the said account from the last
mentioned date until today makes the total of the
said bank account today amount to $8567 62/100.

5: On the 28th day of April, 1928, the defendant
J. Frank Allen called at the office of the com-
plainant in the Borough of Madison and saw me.
He had with him, in his possession, the complain-
ant’s deposit book # 201, representing the account
of the said Maria E. Tunis in the complainant’s
special department. He then stated to me that the
said Maria E. Tunis had on the day before given
and made a present of the said sum on deposit to

him, and he then and there demanded payment
thereof.

6: The complainant’s rules and regulations as

set forth in the pass book aforesaid include, among
others:

“In case any person other than the original
depositor shall present a book, such person
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shall present an order signed by the depositor,
or such other evidence as the officers of the
company demand.”

The said rules also provide:

“In case of the death of a depositor the
amount standing to his or her credit shall be
paid to his or her duly accredited representa-
tive (executor or administrator) upon the
presentation of the certificate of the Surro-
gate or other proper officer of their appoint-
ment as such representative.

“Provided, that in case the moneyldue the
deceased shall not exceed one hundred dollars,
the Executive Committee may direct the same
to be paid to the next of kin of the deceased
upon a satisfactory bond of indemnity.”

7: The said J. Frank Allen did not produce an
order signed by the said Maria E. Tunis.

8:1 afterwards learned that the said Maria E.
Tunis died on the very day of the presentation of
the bank book by the said J. Frank Allen to me.

9: On advice of counsel the complainant has re-
fused to pay the said J. Frank Allen.

10: Subsequently, and on the 18th day of April,
1929, there was presented to me a claim by Russell
E. Young, as substituted administrator of the es-
tate of the said Maria E. Tunis, deceased, for the
payment to him of the said bank account, together
with all accumulated interest thereon. On advice
of counsel the complainant has not paid the said
substituted administrator.
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11: The said J. Frank Allen has commenced .
an action in the New Jersey Supreme Court against
the complainant to recover the said bank account,
so demanded by him as hereinabove stated.

Edward B. Mill er

Sworn to and subscribed be-1
10 fore me, this 23rd day of}
April, 1929.

William L. Thebault

Notary Public, New dJersey.
My commission expires June 9,1929.
(seal)
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Interlocutory Decree.

Filed June 12, 1929.

IN CHANCERY OF NEW JERSEY.

Between
Madison Trust Company, a
corporation, 72/630
Complainant, * On etc-
i Interlocutory Decree
n of Interpleader.
J. Frank Allen, et ah
Defendants.

The complainant having filed its bill of inter-

10

pleader in this matter, and having paid into Court 20

the sum of eight thousand five hundred sixty-seven
dollars and sixty-two cents ($8567.62), and none of
the defendants having contested the complainant’s
right to relief within the time required by law for
them to answer, and application now being made;
it is, on this 12th day of June, 1929, by his Honor,
Edwin Robert Walker, Chancellor of the State of

New Jersey, ordered, adjudged and decreed as
follows:

1: The said bill of interpleader 1is properly
brought by the complainant in this cause, and the
complainant is entitled to relief in this Court.

2: The complainant be dismissed from further
prosecution of this suit, with its costs to be taxed,
and a counsel fee of $125.00 dollars ($ )
to be included in the taxed costs; the said taxed
costs, including counsel fee, to be paid by the Clerk

30
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Interlocutory Decree.

of this Court out of the fund; and that the com-
plainant be released, acquitted and discharged of
all claims and liabilities by the defendants or
either of them in this suit and upon or by reason
of the said fund.

3. The said defendants do interplead, settle
1) and adjust their several claims, demands and mat-
ters in controversy in this suit as between them-
selves.
E. R. Wal ker,
C.
Respectfully advised

Wm. J. Backes, A. M.

A true copy.
Ferd Garre tso n,
20 Clerk.
30

40
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Statement of Claim of J. Frank Allen.
Piled June 3, 1929

IN CHANCERY OF NEW JERSEY.

Between
Madison Trust Company, a 10
banking corporation, On Bill &e.
Complainant, Statement of Claim
and of J. Frank Allen

J. Frank Allen, et al,
Defendants.

Statement of claim of the defendant, J. Frank
Allen, of the Borough of Madison, in the County *
of Morris and State of New dJersey.

1. For many years prior to April 28, 1928, the
date of her death, Maria E. Tunis lived with this
defendant and his wife at their home in Madison
where she enjoyed all the comforts of life, pro-
vided by this defendant.

2. On or about April 27, 1928, the said Maria E.
Tunis had on deposit with the Madison Trust Com-
pany in a savings account the sum of $8,567.62,
represented by pass book Number 201.

3. On or about April 27, 1928, the said Maria E.
Tunis gave to this defendant said pass book num-
ber 201 in Madison Trust Company and the de-
posit represented therein. Prior to the death of
said Maria E. Tunis, this defendant presented said
pass book and demanded payment of the amount 40
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Statement of Claim of J. Frank Allen.

represented therein which demand was refused by
said bank.

4. The rules of said Madison Trust Company
provide:

IV. At the time of the making of the deposit
it shall be entered on the books of the Com-
pany. A pass book shall be given to each de-
positor and possession of the book may be
treated by the company as authority to pay
the amount due thereon to the person present-
ing it. In case any person other than the
original depositor shall present the book, such
person shall present an order signed by the
depositor, or such other evidence as the officers
of the company demand.

X. Although the Company will endeavor to
prevent fraud being perpetrated on the de-
positors yet all payments to persons producing
the pass books issued by the Company shall
be valid payments to discharge the company
from further liability.

5. Complainant Madison Trust Company has
not paid to this defendant the amount shown by
said pass book or any part thereof. All of the
monies represented by said pass book are the abso-
lute property of said J. Frank Allen.

King & Vogt,

Solicitors of Defendant,
J. Frank Allen.
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Statement of Claim of Russell E. Young,
Adm.

Filed June 4, 1929.

IN CHANCERY OF NEW JERSEY.

10
Between
Madison Trust Company, a
corporation,
and > On Bill, etc.

J. Frank Allen, and Russell Statement of Claim

E. Young, as Substituted

Administrator, 20

Defendants.

Statement .of claim of defendant Russell E.
Young, as Substituted Administrator of the estate
of Maria E. Tunis, deceased:

1. On April 28, 1928 said Maria E. Tunis had on
deposit with the Madison Trust Company the sum
of 18567.62, represented by Pass Book Number
201. 30

2. Said Maria E. Tunis» died intestate on April
28, 1928, a resident of the Borough of Madison,
County of Morris, State of New Jersey.

3. On April 5, 1929 the Morris County Orphans’
Court ordered that letters of substitutionary ad-
ministration upon the goods, chattels and credits
of said Maria E. Tunis be granted to this defend- 40
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Statement of Claim of Russell E. Young, Adm.

ant, Russell E. Young, of the Borough of Chatham,
County of Morris, State of New dJersey.

4. Said deposit of $8567.62 belonged to said
Maria E. Tunis at all times during her lifetime, and
at the time of her death; and now belongs to this
defendant as Substituted Administrator of the
estate of said Maria E. Tunis, deceased.

5. On April 18, 1929 this defendant made due
demand upon said Madison Trust Company for the
payment of said sum with interest, which demand
was refused. Said Madison Trust Company has
not paid said sum or any part thereof to this de-
fendant.

Solicitor of Defendant Russell E.
Young, as Substituted Adminis-
trator of the estate of Maria E.
Tunis, deceased.



Supplemental Statement of J. Frank
Allen.

Filed June 7, 1929.

IN CHANCERY OF NEW JERSEY

(76-630)
Between
Madison Trust Company, a
. 10
corporation,
Complainant, On Bill, &c.
and >Supplemental State-

ment of Claim.
J. Frank All en, and Russell
E. Young, as Substituted Ad-
ministrator,
Defendants.

Supplemental statement of the defendant J.
Frank Allen, to the statement of claim of Russell
E. Young, as substituted administrator of the
Estate of Maria E. Tunis, deceased.

1. This defendant denies the allegation contained
in paragraph two of said statement of claim.

2. This defendant admits Paragraph two.
3. This defendant admits Paragraph three.
4. This defendant denies Paragraph four.

5. As to the statements contained in Paragraph
Five, this defendant has nolknowledge or informa-
tion thereof, sufficient to form a belief, and there-
fore denies the same.

Solicitors of Defendant.
J. F. Allen 40
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Statement of Claim of Russell E. Young,
Adm.

Filed June 4, 1929.

m CHANCERY OF NEW JERSEY

Between

Madison Tru st Company, a

corporation, . Docket 72-630
Complainant,
On Bill, etc.
. an(® Supplemental State-,
J. Frank Allen, and Russel 1 ment Claim
E. Young, as Substituted Ad-
ministrator,
29 Defendants.

The supplemental statement of the defendant
Russell E. Young, as Substituted Administrator
of the estate of Maria E. Tunis, deceased, to the
statement of claim of defendant J. Frank Allen:

1. This defendant has no knowledge or informa-

tion sufficient to form a belief as to the allegations
30 of paragraph 1 of the statement of claim of defend-
ant J. Frank Allen, and therefore denies the same.

2. This defendant admits the allegations of para-
graph 2 of said statement of claim.

3. This defendant lias no knowledge or informa-
tion sufficient to form a belief as to the allegations
of paragraphs 3 and 4 of said statement of claim,

40 and therefore denies the same.

#
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Statement of Claim of Russell E. Young, Adm.

4. The rules of said Madison Trust Company pro-
vide —

“In case any person other than the original
depositor shall present a book, such person
shall present an order signed by the depositor,
or such other evidence as the officers of the
company demand.”

The said rules also provide:—

“In case of the death of a depositor the
amount standing to his or her credit shall be
paid to his or her duly accredited representa-
tive (executor or administrator) upon the pre-
sentation of the certificate of the Surrogate or
other proper officer of their appointment as
such representative.”

5. This defendant admits that said Madison
Trust Company has not paid the aforesaid sum or
any part thereof to defendant J. Frank Allen; but
this defendant has no knowledge or information
sufficient to form a belief as to the other allegations
of paragraph 5 of said statement of claim and there-
fore denies the same.

Solicitor of Defendant Rus-
sell E. Young, as Substi-
tuted Administrator of the
estate of Maria E. Tunis,
deceased.

10

20

30
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Case.

IN CHANCERY OF NEW JERSEY.

Between
Madison Trust Company,

Complainant,
10

and

J. Frank Allen and Russe Il
E. Young, as substitute ad-
ministrator.

Defendant.

Newark, N. J., .September 11,1929.
20
Before:
Hon. Alo nzo Church, Vice-Chancellor.

Appearances:

Messrs. King & Vogt, by
Elmer King, Esq.
For J. Frank Allen.

@ Arthur T. Vander bil t, Esq.,
For Russell E. Young.

Mr. Vanderbilt: If your Honor please, this suit
arises on a bill of interpleader. The Madison
Trust Company interpleaded a savings account
standing in the name of Maria E. Tunis in the sum
of $8,291.60. The defendants interpleaded are

40 J. Frank Allen, who claims the bank account as a
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Frederick H. Seward— Direct.

gift inter vivos, and Russell E. Young, who is the
substitute administrator of the estate of Miss Tunis,
Mr. Allen having been the original administrator
for the administration of the estate with the excep-
tion of this bank account, which i1s in contest, the
substitute administrator making the claim that
there was never a gift inter vivos and Mr. Allen
states through his counsel, Mr. King, that there
was a gift inter vivos of the bank account to him.

Mr. King : We will prove that it was a gift inter
vivos. The book is in our possession and has been so.

The Court: I suppose it is up to you to show that
it was a gift.

Mr. King: I think so. Counsel on the other side
has subpoenaed Dr. Seward in the matter that is
before the Court, and I have asked counsel on the
other side to introduce his testimony, so that he
might get back, and he has consented to it.

Fre derick H. Seward, called as a witness on be-

half of the substituted administrator, being first
duly sworn, testified as follows :

Direct-examination by Mr. Vanderbil t:

Q. Dr. Seward, you are a practicing physician
in the State of New Jersey, residing in Madison?

A. T am.

Q. And how long have you been practicing,
Doctor?

A. T have been there twenty-six years.

Q. On April 28, 1928, were you called in to at-

tend Miss Maria E. Tunis?
A. T was.
Q. At what time, Doctor?
A. It was in the afternoon, I think.
Q. Tn the afternoon?

Q

”»”

80

40
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Jennie Allen— Direct.

A. T am not------

Q. And who called you?

A. Mr. Frank Allen.

Q. Mr. Frank Allen. And did you go down to
his home?

A. Yes. Within five minutes I was there.

Q. And was Miss Tunis still alive?

A. She had just passed.

10 Q. She has just passed. Had you been her reg-

ular physician in her lifetime?

A. No.

Q. Do you know who was her regular physician?

A. T think it was Dr. Scarborough of Madison,
who has passed away.

Q. He has passed away. Do you know what
Miss Tunis died of?

A. Well, there was every indication of heart

20 failure.

Q. What was her age, Doctor?

A. T don’t remember.

Q. Well, was she a very old woman?

A. Rather elderly, yes, sir.

Q. Was there any indication of whether she had
been sick previous to this fatal illness?

A ."Not to my knowledge, no.

Mr. Vanderbilt: That is all.

30 Mr. King: That is all, Doctor.
Will the Court now excuse the Doctor?
The Court: Yes. Doctor, you may go.

Jennie Allen, called as a witness on behalf of
J. Frank Allen, being first duly sworn, testified as
follows:

Dire ct -examination by Mr. King :

Q. Mrs. Allen, you are the wife of J. Frank
40 Allen?
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Jennie Allen— Direct.

Yes.
And you live in Madison?
Yes.
How long have you lived there?
28 years.
Did you know Maria Tunis in her lifetime?
I have known her for 35 years.
And during the 35 years that you have known
her, did she live with you any portion of that time?
The last years of her life.
How long?
The last years of her life.
As a boarder?
As a boarder.
Have you in mind whether she had any near
relatives?
A. Only nieces and nephews.
Q. And where were they located, generally? Did
any of them live in Madison?
A. Yes.
Q. Who lived there?
A. The Tunis family—the Vincent Tunis family.

LrOorOo PO P

Lroror

Q. What board did she pay to you and your hus-

band?

A. $5 a week.

Q. How old was she at the time of her death?

A. 84 years.

Q. And prior to her death, how was she?

A. Just the same as she had always been since I
have known her.

Q. Prior to her death, do you remember a con-
versation or statement made by her to your hus-
band in reference to a savings account bank book
in the Madison Trust Company?

A. Yes, sir.

Q. When was that in relation to the time of her
death?

10

20

30
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Jennie Allen—Direct.

A. The night before.

Q. What was the occasion? Were you having
your dinner or what?

A. No. We were sitting at the table reading,
and she looked up at the calendar, and she said to
my husband, she said, “It is near the 1st of the
month,” and she said, “I have some coupons,” she
says, “that is due the first of the month, and I
would like, when yon go down to the bank, if you
will get my box, I will get the keys.” She went up-
stairs and got her keys, and my husband got her
box for her.

Just a moment. Where was the box?

In the safe.

In whose safe?

In Mr. Allen’s safe.

And was this box of hers kept locked?
Always.

And she retained the key?

She retained the keys. She went up to get
the keys.

Q. So, your husband went and got the box and
she went and got the keys?

A. Yes, sir.

Q. Then what took place?

A. And she opened the box. She took out one
bank book. She looked at that. She took out an-
other bank book and looked at that, and she took
out a little piece of paper and crumpled that up in
her hand. She took out the last bank book, and
then she picked up the first bank book and she
handed that to my husband, and she says, “Here,
Frank, you take this for what you have done for
me. You have done more for me than any of my
nieces and nephews, and I want you to have this.”
Then she took out her railroad bonds and she
looked at those.

POPOPOZL
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Jennie Allen— Direct.

Q. When she said this to your husband, “Here,
Frank, I want you to have this,” what did she do
with the book?

A. She handed it to Mr. Allen.

Q. And he took it?

A. And he took it, and thanked her.

Q. Then what happened?

A. Then she looked at her bonds. She put them
back in the box and she closed the box and locked it.

Q. And returned the box to him?

A. Returned the box to Mr. Allen, and she took
the keys.

Q. Was this bank book that she handed to your
husband replaced in the box or did he retain it?

A. What is that?

Q. This bank book that she gave your husband,
was that replaced in the box, or did your husband
retain it?

A. He kept it. She—he kept that bank book,
put it in his pocket.

Q. What was said, if anything, about drawing a
will?

A. Now, she says, “Frank,” she says, “I want
to make a will. I don’t want my money to go the
way my sister’s did,” and she says, “I want to make
a will, and I want it to go to those that need it.”

Q. Was there any suggestion made by anybody as
to the lawyer that should be engaged to perform
that service?

A. She said, “Just how would you go about it,
Frank, to make a will?” And he said, “Why, if I
was going to make a will, I would have a lawyer.

Mr. Vanderbilt: What was that?

(The answer was read by the Reporter.)

Q. Proceed.

30

40



Jennie Allen— Direct.

A. And slie said, “Well, will you see to that,
Frank 5will you get a lawyer?” And Frank said,
“You can either go to the lawyer or have him come
here,” and she said, “Well, you see a lawyer and
have him come here,” which he did Saturday morn'
ing, when he went down to the bank.

Q. Did a lawyer subsequently—was the name of

10 the lawyer mentioned that night?.

A. No, no lawyer mentioned.

Q. Did a lawyer subsequently come to your
house?

Yes, sir.

What was the name of the lawyer?

Mr. Pilch.

And he lives in Madison?

He lives in Madison.

When did he come?

As near as I can remember, it was about a
quarter after three.

Q. Of what day?

A. Saturday.

Q. Now, this conversation in reference to the
bank book took place Friday?

A. Friday evening.

Q. And the lawyer came at quarter of three?

A. Yes, sir.

30 Q. What had been going on in your house on a
Saturday?

A. Well, we had a guest for dinner and that
was all.

Q. And then after dinner, what happened?

A. Why, we sat there talking and Mrs. Spargo
was with us for lunch, and she left about ten min-
utes to three. And Miss Tunis was in the kitchen
talking with her and then she went upstairs.

40 Q. Now, she went upstairs—whom do you mean?

POPOPOP

20
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A. Miss Tunis.

Q. Miss Tunis went upstairs?

A. Mrs. Spargo left, and Miss Tunis went up-
stairs.

While she was upstairs, did anyone come?

Mr. Pilch.

He was the attorney?

Yes, sir. 10
. Then how long did he remain, and what did
he do?

A. Well, my husband went to see her—he says,
“She has just gone upstairs to dress,” and he said,
“You will possibly have to wait a few moments.”
So then he came in in probably five or ten min- .
utes, and went upstairs. He found her------

Q. If you did not go with him, you can’t tell
that. Your husband went upstairs?

A. Yes. A

Q. What did Mr. Pilch do?

A. Mr. Pilch stayed in the store. He was in the
store.

Q. Did anyone come down to Mr. Pilch, or did he
go upstairs?

A. Well, my husband went upstairs and found
her—knocked at her door to see if she was dressed

OO PD

. 30
The Court: You can’t testify to that unless

you were with him.

Q. Unless you were with him, Madam,—don’t
tell what you heard, only what you saw. You did
not see him knock at her door, did vou?

A. No.

Q. And did Mr. Pilch leave the place where they
were, or did Mr. Pilch go with your husband? 1
am trying to find out what he did. 40
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A. T met Mr. Pilch on the stairs, as near as I
can remember, that was all I saw of him, on the
stairs, when my husband came to me and said, “I
think Maria is gone.”

Q. Was Mr. Pilch with your husband then?

A. Yes.

Q. And did you go up where Miss Tunis was?

10 A. Yes, sir.

Q. And what was her postition and condition
then?

A. Well, she was sitting in a chair with her head
back and had her waist in her hand, ready to put
it on; she was all dressed but her waist. She sat in
.the chair.

Q. And her condition was------

A. She was dead.

20

Cross-examination by Mr. Vanderbil t :

Q. Now, Mrs. Allen, you say that Miss Tunis’
physical condition was the same up to the day she
died as it had always been?

A. Always had been, yes, sir.

Q. When, so far as you know, had she last had
a doctor attend her?

A. I think about ten years; she had some trouble

30 with her shoulder.

Q. She came to live with you after the death of
her sister, Mrs. Vincent, did she not?

A. Yes, sir.

Q. And that was just a trifle over a year prior to
her own death?

A. Yes, sir.

Q. Mrs. Vincent and Miss Tunis had been very
close, had they not?

40 A Yes.
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Q. And she was somewhat broken np after her
sister’s death?

A. Yes. She felt it.

Q. And her memory was not as good after her
sister’s death as it had been before that, was it?

A. Just the same.

Q. You mean to say that her mental condition
was exactly the same after her sister’s death as it 4
was before?

A. Just the same.

Q. Did her various nieces and nephews come to
visit her in your home?

A. Not very often—two or three times.

Q. Who among the nieces and nephews came to
visit her during the year or so that she stayed at
your home?

A. Mrs. Jamieson was there three times and
Mrs. Clark was there, not over three times, and I 20
think—Mrs. Winters, and I think that is all that
came to visit her while she was with me.

Q. And you have told us the number of times that
each of them came. Now, did any of the nephews
come to visit her while she was with you?

No. I don’t recall any of them.

None of them came at all?

No.

Are you sure of that? 30
So far as I can remember. I don’t remember
any of them visiting her now.

Q. Now, what relation, if any, was Miss Tunis
to either you or Mr. Allen?

A. Mr. Allen’s mother and she were own cou-
sins.

Q. Do you know what was approximately the
size of her estate?

A. No. I do not. 40

Loror
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Q. Did she ever discuss lier business affairs with
you?

A. Never.

Q. Do you know whether or not she was of an
extremely careful, saving disposition or whether
she was inclined to be either generous or reckless
with her money?

*10 She always was saving.

Extremely so?

Yes, sir.

Almost to the point of penuriousness?

Yes.

She was always in fear, was she not, that she
would die in want?

A. No.

Q. And for that reason saved her money very

20 carefully?

A. (Witness shakes her head.)

O oFO

The Court: Speak louder.
The Witness: I don’t think so.

Q. What is that?

A. I don’t think so.

Q. Well, did she ever express herself on that sub-
ject to you?

30 A- No-

Q. Well, you know that she was most economical
even in the very smallest things, do you not?

A. Yes, she was always very saving.

Q. She was what the younger generation would
call very tight, in money matters?

A. (Witness nods head.)

The Court: You must answer, and speak so
that counsel can hear you.
40 The Witness: Yes, sir.
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Q. Had she ever, during the time that she lived
with your husband and you previously made any
gifts of money to either of you?

A. Yes, she made us a Christmas gift.

Q. She made you a Christmas gift, and what was
that?

A. $5 each.

Q. $5 each. And during the time previous to 10
when she came to live with you, had she ever made
gifts to either of you?

A. No.

Q. Now, on this Friday evening prior to her
death the following day, she seemed to be in as
good health that night as she ever had been?

A. Yes, just the same.

Q. Just the same. And this conversation that
you tell us about took place after dinner?

A. In the evening, about half past seven.

Q. And how did the conversation start?

A. Well, she looked up at the calendar and she
saw it was getting near the 1st of the month.

Q. Well, do you recall what day of the month it
was?

A. That was the 27th of April.

Q. The 27th of April. And that led her to think
of her coupons, and she spoke of her coupons?

A. Yes, sir. 30

Q. Do you know what coupons she had what rail-
road bonds they were?

A. No, I do not know.

Q. You had never had anything to do with that?

A. No.

Q. Had Mr. Allen been in the habit of attending
to Miss Tunis’ banking for her?

A. Well, these coupons, he had taken those down
for her. 40

20
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He had taken those down for her?
She would ask him.
And deposit them in the bank?
Yes, sir.
Do you know which bank they were put in?
I do not know.
And did he ever make any other deposits or
10 withdrawals for her?
A. He made deposits for her.
Q. Or did he ever withdraw any money for her
from the banks?
A. T don’t remember that.
Q. Then you say that she went upstairs and got
her keys?
A. Yes.
Q. And your husband went into the store and got
her box out of his safe?
A. Out of the safe.
Q. What kind of store was that?
A. It was what we call the office, where we keep
the safe, that was in the store.
Q. Now, what kind of store is it? What was
done in that store? Is it a grocery store or what?
A. It 1s a bicycle and plumbing.
Q. Bicycle and plumbing; and that is your hus-
band’s business?
30 A. The bicycles.
Q. The bicycles. He had been in the bicycle busi-
ness for a great many years?
A. Yes, sir.
Q. And he went to his safe and brought back
Miss Tunis’ box.
A. The box.
Q. And she unlocked it. Was there any conver-
sation before she unlocked the box?
10 A. Nothing.

oFrorOL>D
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Q. Then, you say that she took out first the bank
book?

A. Yes, sir.

Q. Do you know what bank that book was for de-
posit in?

A. She took out the bank book and looked at it,
and she put that back.

Q. Do you know which bank book that was? 10

A. The first one she looked at, she gave my hus-
band.

Q. The first one she looked at she gave your hus-
band.

A. But she looked at the three first, before she
gave it to him.

Q. When you say that she looked at it, did she
look at the cover?

A. Opened the book.

Q. Opened the book and looked at what was in
them?

A. Yes, sir.

Q. So, the one she looked at first, judging from
the subsequent event must have been the bank book
of the Madison Trust Company?

A. Yes.

Q. Then you say she looked at a second bank
book?

A. Yes. 30

Q. Do you know what bank that was in?

A. No, I do not.

Q. Where were you sitting, on the opposite side
Of the table?

A. On the opposite side of the table from her.

Q. And your husband was sitting in between the
two of you?

A. He was sitting on the otier side of her.

Q. On the other side of her. I see. Then she 40
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took a little piece of paper ont of the box and
crumpled that?

A. Yes, sir.

Q. Did she put that piece of paper back in the
box?

A. She kept it in her hand.

Q. She kept it in her hand. Do you know what

10 that piece of paper was?

A. No, I do not.

Q. Then you say she looked at a third bank
book?

A. Yes.

Q. Do you know what bank that was on?

A. No, I do not.

Q. Then she looked at the first bank book again?

A. Yes, sir.

Q. And up to that time there had been no con-
0 versation on her part?

A. No.

Q. With respect to these matters?

A. No.

Q. And after she finished that, she said what?

A. She says, “Here, Frank”—took the book up

and said, “Here, Frank, you take this for what you
have done for me. You have done more for me
than any of my nieces and nephews, and I want you

80 to have this”.

Now, is that all that she said?

No.

With relation to the bank book?

Yes. I think that was all.

What did your husband say?

He took it and thanked her.

And what did you say?

POPOPO PO

. Well, I was so* overjoyed that I did not say
anything. I could not.
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Q. You were surprised, weren’t you?

A. Yes, sir.

Q. Is there any way that you can account for this
sudden reversal of the saving habit of a lifetime
on her part?

A. No, I do not know.

Q. Do you know how large a proportion of her
estate this bank book represented, or did you know jq
then, I mean?

A. No.'

Q. Do you know now?

A. I know what was in the book.

Q. Do you know how large a proportion of her
estate this bank book represented?

A. T do not know just what you mean.

Q. Well, what part of this estate—or I will put
it this way: What size—how did this bank book
compare in the size to all the rest of her estate 20
that she left?

A. T do not know.

Q. Do you know how much money and property
she left?

Mr. King: Your Honor, I will permit counsel
to read on the record, as if it were testified to,
the value of the remainder of her estate.

Mr. Vanderbilt: Well, I want to get it for ,,
another purpose now, if I may.

Mr. King: The percentage is so difficult.

Mr. Vanderbilt: I meant figuring roughly in
a general way.

Q. Well, you knew this bank book represented a
considerable part of the funds which Miss Tunis
had, didn’t you?

A. Yes, sir.

Q. Was anything said that night as to the 40
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amount which the bank book represented, while you
all three sat together there?

A. No.
Q. Just what was it your husband said?
A. He took the book and thanked her.
Q. Did he kiss her?
A. No.
10 Q. Put his arms around her?
A. No.
Q.

She had not said anything up to that time
about expecting to die, had she?

A. No.

Q. She seemed to be in good health?

A. She seemed to be in perfect health.

Q. And you say her mind was just as good then
as it was in any of the thirty-five years you had
known her?

20 A. Yes.

Q. Although she was doing something which was
quite unusual for her, wasn’t it?

A. Yes, sir.

Q. You do not know of any other previous time
on which she had made any large gifts to anyone, do
you?

A. I never heard her say.

Q. Well, you do not know of any occasion when

30 she had made any large gifts, even to her sister?

A. T do not know.

Q. You do not know of any?

A. No.

Q. And all your husband said was that he
thanked her?

A. Yes, sir.

Q. Did he shake hands with her?

A. No.

40 Q And after this very brief conversation, she
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put the other bank books back and put the railroad
bonds back, locked up the box and gave it to your
husband?

A. Yes.

Q. And he took the box back and put it in the
safe?

A. Yes.

Q. Did he come back to the room? iq

A. He came back.

Q. Was anything more said then about the bank
account?

A. She said, “I hope that you will live to enjoy
it.”

Q. And what did he say?

A. He said, “I hope so.” She said, “I have spent
the happiest year of my life here with you.”

Q. What did he saly?

A. Well, I don’t just remember.

Q. Well, what was done next?

A. Well, she just sat there and talked. I don’t
just remember.

Q. And what did you say to her about this pres-
ent that you have told us about?

A. T could not say anything.

Q. You never got over your shock?

A. No.

Q. How long did Miss Tunis stay in the room 30
before she retired, after she had, as you say, turned
over the bank book to your husband?

A. T think it was about nine o’clock.

Q. About nine o’clock. Now, did this conversa-
tion with respect to drawing a will take place be-
for%e‘?or after your husband put away the box in the
safe?

A. She spoke about the will before he put the
box away.

OA

40
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Q. Did she specify to yon and your husband
wliat she intended to do with her will respecting
individuals to whom she was going to give her
money?

A. No. The only thing she said—she did not
want her money to go the way her sister’s did,
and she wanted it to go to those that needed it.

Q. Her sister died intestate without leaving any
will?

A. Yes, sir.

Q. And did she specify who those were who
needed it?

A. No.

Q. Do you know how the subject of drawing a
will happened to come up at all? Who brought
that up?

A. She did.

Q. She brought it up. Do you know what occa-
sioned the mention of the drawing of the will?

A. No. She said she did not want her money
to go the way her sister’s did, and she wanted to
make a will, after she got through looking at her
bonds.

Q. Now, had she ever mentioned this subject of
drawing a will before in the year or more that she
had lived with you?

A. Yes. The :{irst part of the year, she said that
she wanted to make a will.

Q. That was right after she came with you?

A. Yes.

Q. And how soon after she came with you was
that?

A. Oh, possibly about a month.

Q. About a month. And she said that to your
husband and to you together?

A. T don’t think my husband was in at that time.
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Q. I see. Did you tell your husband about it?

A. T do not know that I did.

Q. Well, from that time on to the Friday even-
ing 'when these events took place, as you say, had
there been any conversation with Miss Tunis—had
she said anything about drawing a will again?

A. Only when she would read things in the paper
about people leaving a will, like that, then she
would say, “I must make a will.”

Q. Well, on how many different occasions did
she speak in any manner of drawing a will?

A. Possibly two or three times.

Q. Possibly two or three times. Now, the first
one was about a month after she came to live with
you?

A. Yes.

Q. When was the next one?

A. I don’t remember. It was just as I say, when
she would read things in the paper, that she would
say that.

Q. On any one of these occasions—what was the
nearest of these occasions to the night, Friday eve-
ning, that you had this conversation that you have
told us about, that she spoke on this point?

A. T don’t remember.

Q. Do you know that the drawing of a will, the
project of drawing a will had been put in her mind
by anything in particular?

A. She had been reading the paper, and I do
not know------

Q. You do not know what she read in the paper?-

A. No, I do not know.

Q. Well, at any rate, you say that she asked
your husband to get a lawyer?

A. Yes.

Q. To attend to the drawing of the will, and to
have him come to the house?

20

30

40
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A. Yes.

Q. Now, do you know when it was that your hus-
band called Mr. Pilch up?

A. He went to the bank Saturday morning.

Q. Yes.

A. And he asked Mr. Miller------

10 @ Well, you were not there. You do not know

that of your own knowledge, do you?

A. No.

Q. But you do know that he came about 3.15.
Miss Tunis had been down to dinner?

Yes.
. With Mrs. Spargo, was it?
. Yes, sir.

. What time did you all have dinner, about?

. About a quarter of one.

. And she was in good health then?

. Yes, sir.

Q. Just the same as she had been the night be-

20

PO PO PO P

Q. And just the same as she had been for the
thirty-five years previous ?

A. Yes.
A. And Mrs. Spargo left about 2.50?
30 A. Yes, sir.
Q. Mr. Pilch had not come yet, had he?
A. No.
Q. And after Mrs. SpargO' left, Miss Tunis went

upstairs to dress?

A. Yes.

Q. For the afternoon. Now, when did you first
see Mr. Pilch? You did not see him when he came
into the store, did you?

40
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Q. That store is out in the front of your house,
isn’t it?

A. Yes—at the side.

Q. And you do not know anything about his
being told by Mr. Allen that he would have to wait
a few minutes?

A. No.

Q. That testimony you gave us about his having 10
to wait and his waiting for ten minutes, you do not
know of your own knowledge, because you were not
in the store at the time?

A. No.

Q. And the first you knew of Mr. Pilch being
there was when you met Mr. Pilch and your hus-
band in the hall, and your husband stated some-
thing about Miss Tunis being gone, is that right?

A. Yes.

Q. Now, who owns the house in which Mr. Allen 20
and you and Miss Tunis live in?

A. Who owns the house?

Q. Yes.

A. It belongs to the Allen Estate.

Q. And that is the estate of Mr. Allen’s mother
or father?

A. Father.

Q. Father. Mr. Allen, I suppose, owns the
bicycle business? 30

A. Yes.

Q. Has he ever been in any other business that
you know of?

A. No.

Q. Do you know whether or not, Mrs. Allen,
after Miss Tunis looked at those railroad bonds,
whether she took any coupons off the bonds and
gave them to your husband that night?

A. No. She put them back, and she said, “Well, 40
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they are not due until the last of the month.” So
she did not cut them off.

Q. Well, I understood you to say that she looked
at the calendar and was reminded by the calendar
that it was getting near the 1st of the month, and
that her coupons would be due on the 1st, and for
that reason she wanted the box?

A. Yes, sir.

10 Q. And she asked your husband to get the box so
that she could cut her coupons?

A. Yes.

Q. Then after she had handled the bank books
and given the first bank book to your husband,
with this conversation you tell us about, she put
the railroad bonds back without cutting the cou-
pons?

A. Yes.

20 @ -Did your husband say anything to her about
that?

A. No, no.

Q. Well, wasn’t that somewhat out of the ordi-
nary for him not to remind her that she had for-
gotten to cut the coupons, which was really what
she first got the box out to do?

A. No, I don’t think so.

Q. Didn’t that strike you as unusual?

A. No. She saw the date on the coupons and put

u them back.

Q. Well, she saw the date on the coupons was
May 1st?

A. Yes, sir.

Q. And this was on the evening of April 27th,
and she had gotten the box out for the purpose of
clipping those May 1st coupons. Why was it that
you did not say something to her about cutting the
coupons which was the prime purpose for which

40 she stated that she wanted the box?
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A. Because I thought she knew her own business,
and I would let her do what she wanted to.

Q. You did not say anything during this conver-
sation that dealt with financial matters, did you?

A. No.

Q. And your husband did not say anything to
her about cutting the coupons?

A. No. 10

Q. And, did he act shocked or surprised when
this gift was made to him?.

Yes, sir.

What did he do that indicated his shock?
Well, he thanked her.

What was it he said?

He thanked her for the gift, the book.

. What did he say? What did he say by way of
thanking her?

A. “Thank you, Maria.” She said, “Well, I hope 20
you will live to enjoy it.”

Q. And what is there in his statement, “I thank
you, Maria,” that would indicate shock on his part
at receiving this gift?

A. T do not know.

Q. Was there anything about his expression or
appearance that indicated shock?

A* Yes. He was surprised to think that she
would give it to him, because we did not expect------ 30

Q. How do you know he was surprised?

A. Because I looked at him.

Q. And what about his condition was there that
indicated surprise to you?

A. Well, I could tell by the expression of his face
that he was surprised.

LPrOoroPr

Q. He did not topple off the chair, or anything
like that, did he?
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Q. Well, what did he do? Tell us about it. '

A. All that I can remember is that he thanked
her for it.

Q. Did he raise his eyebrows?

A. He looked at me, and I looked at him. I was
shocked the same as he was.

Q. How did he show his shock? That is what I

10 want to find out.

A. 1 don’t remember now. dJust as I say, I
could tell by the expression on his face that he was
shocked to see that she gave us what she did.

Q. Shocked or pleased?

A. Well, both.

Mr. Vanderbilt: That is all. May I just ask
one or two questions?

Q. Do you know where she kept the keys to her
20 box ordinarily?

A. T do not know.

Q. Somewhere in her room?

A. Somewhere in her room.

Mr. Vanderbilt: That i1s all.

(Witness excused.)

J. Frank Allen, called as a witness in his own

behalf, being first duly sworn, testified as follows:
30

Dire ct -examination by Mr. King :

Mr. King: The Court will pardon me. The
law precludes you from giving any testimony,
any statement by either you or she, the de-
ceased bearing on the transaction with the tes-
tatrix, so when the questions are asked you—
I will try to avoid that, but if I should ask
you a question incorporating that, don’t an-

40 swer 1it.
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Q. Do you have in your possession a bank book
issued by the Madison Trust Company in favor of
Maria E. Tunis? A. After she gave it to me.

Q. No.

Mr. King: Of course, I have tried to tell

Mr. Vanderbilt: T move to strike it out.
Mr. King: I move to strike it out, because I
asked him the question,------

Q. You do have a bank book, have you that bank
book in your possession now?

A. T have.

Q. Will you produce it?

A. T will.

Mr. King: I want to offer this bank book and
cover in evidence. The bank book is No. 201
Madison Trust Company, Madison, New
Jersey, Special Department, and is issued to
Maria E. Tunis. *The bank balance on April
13, 1928 was $8,291.60. The cover is without
any number, but is of the Madison Trust Com-
pany. I offer them as two exhibits.

(Received in evidence and marked C (Claim-
ant) 1, cover marked C (Claimant) 2.)

Q. Has this bank book remained in your posses-
sion since April 27th?

A. It has.

Q. 1928. Now, after you received the bank book,
what did you do? I am not asking you to discuss
how she gave it to you, or anything of that sort, but
after you had the bank book in your possession,
what did you do with 1t?

A. T took it to the bank.

Q. When?

1/\

™

40
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A. The next morning, about ten-thirty, some-
where around there.
. To the Madison Trust Company?
Yes.
Whom did you see at the bank?
Mr. Miller.
And what position does he occupy in the bank?
Secretary-Treasurer.
And did you tell him what your call was for?
Yes.
. What did you tell him your call was for?
. Well I came down with the book, to have it
transferred at her request, and also to get the price

IQ

POPOPOPOFD

on the railway bonds.

Q. Now, directing your attention to this book,
because that is the thing we are interested in.

A. Yes.

Q. Did you show him this book?

A. T did.

Q. And what did he tell you?

A. He said—he gave me a couple of yellow slips
to take up for her to sign.

Q. And these are the yellow slips to which you
refer?

A. They are—in the Savings Department.

20

Mr. King: Counsel does not object. I offer
these.

(Received in evidence and marked C-3 and
0_47)

Q. Now, after he gave you these, what did you,
after he gave you these slips?
A. Took them home, put them in the book and
took them home.
Q. Did he also return the book?
40 A. Yes.
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Q. Then you went back home. What time did
you get back home?

A. Well, somewhere around eleven or a little
after, possibly.

Q. Now, he told you to have Miss Tunis sign this
slip for the withdrawal of money?

A. Yes; fill out and sign one of these slips.

Q. Where did you find her when you got back
to your home? 40
She was sitting in the kitchen.

Did you have any guests on that day?

Yes.

Who were the guests?

My brother, his daughter, and three other
children were in the kitchen when I first went in.

Q. Where was Miss Tunis?

A. She was sitting there in the kitchen.

Q. At lunchtime did you see Miss Tunis? 20

FOoZo P

Mr. Vanderbilt: If the Court please, I think
that we are getting close to the transaction. I
won’t object to preliminary questions.

The Court: Nothing objectionable has been
brought out yet, Mr. Vanderbilt, that I see.

Q. When did the guests leave the home?

A. Why, my brother and his daughter, and the
other two children, or three, left possibly in half
an hour after that.

Q. Now, I want to divert just a minute. Prior to
the time that you had had your lunch, had you had
no communication with an attorney in relation to
drawing a will for Miss Tunis?

A. Mr. Miller called Mr. Pilch for me.

Q. Mr. Miller in the bank?

A. Yes, sir.

Q. And Mr. Pilch is also attorney of the bank,
is he not? 40
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A. Yes, I believe be is.

Q. Did you find out that Mr. Pilch could come
to draw the will that 'day or not?

A. Well, he said he possibly could get around,
if not, he would come the next day, or some other
time. I told him not to come the next day, because
it was Sunday. I told Mr. Miller to tell him. Of
course, I was not talking to Mr. Pilch, Mr. Miller

10 was talking to him.

Q. Now, on this Saturday, did you see Mr. Pilch?

A. Yes, when he came in the store.

Q. What time did he come to the store?

A. Well, shortly after three.

Q. Did you have any talk with Mr. Pilch about
drawing her will? Did either one of you mention
the purpose of his visit at all?

A. He came to see Miss Tunis, and I told him

20 that she had just gone upstairs a few minutes be-
fore, and we would have to wait a few minutes.

Q. How long did you wait?

A. Why, I do not know; possibly 15 minutes,
maybe a little longer, maybe not as much.

Q. And Mr. Pilch remained there during that
time?

A. MrrPilch was with me in the store, yes.

Q. Then what did you do?

A. I went in and called to her from the hall, and

30 got no answer. Mr. Pilch came in the hall with
me, and then we went on up. I went to the front
room where she generally sat, in the afternoon, and
she was not there. Then I went to her room and
found her sitting in a chair.

Q. Did Mr. Pilch accompany you?

A. Mr. Pilch was in the hall upstairs.

Q. You entered her room alone?

A. Yes, I entered her room alone. I do not know

40 how close Mr. Pilch was to me when I went in.
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Q. Did you find Miss Tunis in the room?

A. Yes, sitting in a rocking chair.

Q. What was her condition?

A. Why, she sat there, and had one hand down
at the side of the chair, with her waist in her hand.
She had washed, combed her hair, and changed her
skirt, and had her waist in her hand, and one hand
was in her lap.

Q. Was she dead at that time?

A. Yes.

Q. Now, after you discovered this condition, did
Mr. Pilch come in the room with you?

A. Yes. I called Mr. Pilch right in the room,
called Mrs. Allen and Mrs. Duryea downstairs.

Q. Did you show this bank book to Mr. Pilch?

A. T did.

Q. Did you show it to him before you had en-
tered the room?

A. No.

Q. After?

A. After.

Q. You have not received the money on the bank
book, have you?

A. T have not.

Q. And she did not sign any order for it?
A. No.

Q. Why did you delay asking her to sign this 30
order?

Mr. Vanderbilt: I object to that.
The Court: I will allow the question.

A. We had, as I say—there was company
there, and I did not bother. I did not think there
was any occasion of bothering her at that time,

kept the book in my pocket, just as I brought it

from the bank.
40
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J. Frank Allen— Cross.

Q. Did Miss Tunis have a private box?

Y. Yes.

Q. In your safe?

A. Yes.

Q. A safety deposit box which was kept in your
safe?

A. Yes.

Q. And was that kept locked?

A. The box was always locked, always the safe
was locked.

Q. Who retained the keys?

A. She did.

Mr. King: Cross-examine.

Cross-examination by Mr. Vanderbilt :

Q. Mr. Allen, when you went to the bank on
Saturday morning about ten thirty and saw Mr.
Miller, the Secretary and Treasurer, what did you
say to him?

A. T asked him—I showed him the book and
told him that Miss Tunis had given me the book,
and I wanted to have it transferred.

Q. What did he tell you, what did he do?

A. Why, he said—he got me two of those
slips, and told me to have her fill out and sign one
of those slips, gave me one, and then gave me two
and said that she might blot it, or ruin it.

Q. Did he call Mr. Pilch up about it at that time,
do you know?

A. He called Mr. Pilch up for me while I was
there.

Q. About transferring this bank book?

A. He did not say anything to Mr. Pilch about
transferring any bank book, no.

Q. He did not say anything to Mr, Pilch about

40 transferring the bank book?
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A. No.

Q. Didn’t Mr. Miller tell you that he could not
transfer the bank book without a written order
signed by Miss Tunis?

A. He gave me those slips and told me to take
them have her sign them and return them.

Q. And that he would not transfer the book with-
out her signature? 10

A. He said that he could not do it without her
signature.

Q. You wanted it transferred that morning,
didn’t you?

A. At her request, I took it down to have it trans-
ferred.

Mr. Vanderbilt: I move to strike that out.
“At her request.”
The Court: Strike that out. 20

Q. You had taken the bank book down to the
bank for her on previous occasions?

A. Yes. I had that bank book to the bank for
her the first part of that month, I believe.

Q. And that was on the occasion when she with-
drew her account from the National Newark &
Essex Bank, and put it in this book—-correct?

A. The Howard Savings Bank. She had a book
in the Howard Savings Company. 30

Q. That was this entrv of April 9, 1928
13,958.33?

A. Yes, I believe so. That was the first part of
April, I know that she did that.

Q You took it down for her when that was
done?

A. Yes.
Q. And you knew the bank book—pardon me. 1
read the wrong figure on that. It should be 10
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$4,332.27. The amount I read was the previous bal-
ance before that deposit was made.

Q. Did you take the bank book down to the bank
for her earlier than that?

A. Not that I recall. I took it down shortly
after thht.

Q. Had you ever had a savings account of your

10 own or special account of your own in any bank
before?

A, Yes.

Q. You were familiar with the rules with re-
spect to the withdrawal of accounts?

A. No, I do not know that I was. I went down
and drew money myself. That is all.

Q. What?

A. T just simply went down and drew the money
myself.

Q. Did you sign a withdrawal slip each time?

A. Yes.

Q. Then you know that was the practice of the
Madison Trust Company to have withdrawal slips
signed each time?

A. Yes, I knew that.

Q. When an amount was withdrawn from the
savings account?

A. Yes.

30 Q. And you knew thei-r rules prescribed that.

A. Yes, I knew that was customary.

Q. Now, you say that you got back to the house
about eleven o’clock, and your brother and his

A. And three children were there, yes.
Q. Of course, you are on close terms with all
of them?
A. Yes.
40 Q- Why was it that you did not ask Miss Tunis
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J. Frank Allen— Cross.

to sign? What made yon delay at that time ask-
ing her to,sign the withdrawal slip?

A. Well, T did not think there was any hurry
about it.

Q. You knew the bank closed at twelve o’clock
on Saturday?

A. Yes, I knew the bank closed at twelve o’clock.

I did not think it made any difference whether I
got it there on Saturday, Sunday, or some other 10
day.

Q. You did, as a matter of fact, go down there
the next morning, shortly after the bank opened,
went down Saturday morning, shortly after the
bank opened, to get it transferred, didn’t you.

A. Yes.

Q. You wanted it transferred as soon as they
could, didn’t you?

A. Well, she said to have it transferred. 20

Mr. Vanderbilt: I object.
The Court: No. You must not tell what
Miss Tunis said, that is inadmissible.

Q. Why didn’t you get her to sign that slip
when you returned to the house about eleven o’clock
on Saturday morning?

A. She was busy talking with my brother, his
daughter, and the children, and I did not bother.
That is all. 30

Q. And it would just take a second to sign the
slip, wouldn’t it?

A. Yes, I suppose it possibly would.

Q. There was no reason why you did not want
your relatives to know about this, was there?

A. No, absolutely not.

Q, And you knew the lawyer was coming?

A. No, I did not. He said if he had time be-
tween his two appointments, he would be there.
There was nothing definite. .n
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Q. Did lie tell you about when he would be there /
A. Yes. He said if he could come he would be
there shortly after three or somewhere in the neigh-
borhood.

Q. Now, you said that your brother and his folk«
went home about half an hour afterwards which
would be eleven-thirty, and still you did not have

10 Miss Tunis sign up these slips. Why did you con-
tinue to delay then?

A. Well, Mrs. Spargo came in just as they went
out.

Q. And whose friend was she?

A. A friend of all of us.

Q. Well, she was primarily Mrs. Allen’s friend,
wasn’t she?

A. Not any more Mrs. Allen s than Miss Tunis ?

Q. Well, how .old a woman is Mrs. Spargo?

20 A. Well, I do not know old she is.

Q. Well, approximately, as near as a man can
guess about those things?

A. Well, I could not say. I do not know any-
thing about that.

Q. Well, is she a woman of Miss Tunis’ age?

A. No.

Q. A woman of about Mrs. Allen’s age?

A. About. I do not know that she is as old as

30 Mrs. Allen.

Q. She had been a friend of Mrs. Allen’s for a
long time?

A. Yes.

Q. She came to see Mrs. Allen?

A. She came to take lunch with us.

Q. She came to take lunch with you. Why didn’t
you have it signed up then before lunch? You

40 didn’t have lunch until a quarter of one.
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A. Well, T did not think there was any hurry
about it. If she had been sick, or anything like
that, it would have been a different thing.

Q. Do you know where Miss Tunis kept the keys
to her box?

A. No, I did not.

Q. Well, when you talked to Mr. Miller about
getting Mr. Pilch to come down to draw the will,
you wanted him to come down right away Saturday
morning, didn’t you?

A. No.

Q. Didn’t you have Mr. Miller urge Mr. Pilch
to come right down?

A. No.

Q. Didn t Mr. Pilch say that he was outworking
in the garden and was all hot and had to take a
bath and could not do that until after dinner?

No, sir.

Nothing like that?

No. I did not talk to Mr. Pilch at all.
Didn’t Mr. Miller communicate that to you?
Mr. Miller was talking to him.

Do you know what he said?

No.

Q. What did Mr. Miller say to you about Mr.
Pilch’s coming down?

A. Mr. Miller said if he had time in the after-
noon he would be down, and if he did not, he would
come the next day. I told him not to come the
next day.

Q. It was left as indefinite as that whether
he would be down Saturday afternoon or not?

A. He said he had two appointments Saturday
afternoon. Mr. Miller told me that I was not talk-
ing to Mr. Pilch.

Q. You only know what Mr. Miller told you?

FO >0 PO P
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40



J. Frank Allen— Cross,

A. That 1s all.

Q. Why did you ask Mr. Miller about the price
on the railroad bonds? .

A. She wanted me to get the valuation, price, on
the railway bonds.

Q. When Mr. Pilch came in and you were sit-
ting there for ten or fifteen minutes with him
waiting for Miss Tunis to dress, what did you and

10 he talk about?
A. Well, I don’t just recall what we talked about
, at that time.

Q. Well, did you tell him anything about this
bank account in the Madison Trust Company?

A. Not at that time.

Q. You knew he was coming down to draw Miss
Tunis’ will, that was the purpose of his visit?

A. That was the purpose of his visit.

20 Q. Did you talk to him any about her affairs?

A. No.

Q. Why didn’t you mention this bank account to
him?

A. Why, I didn’t think it was necessary to men-
tion that to him.

Q. Didn’t you think it was necessary for the
lawyer who drew the will to know the size of the
estate?

A. That did not belong to estate. She had given
that to me.

Mr. Vanderbilt: T move to strike that out.

The Court: Strike it out.

Mr. King: Strike out only that portion:
“She had given it to me?”

The Court: The other part of the answer,
that it did not belong to the estate is assuming
the judicial prerogative of deciding it. Strike

40 the whole answer out.
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Q. After you made this deposit of $4,332.27 on
April 11, 1928, what did you do with the book?

A. Took it back and gave it to her.

Q. And did you have the book in your possession
again from that date to the date you testified to in
answer to the question of your counsel op April 27,
19287

A. A day or two possibly later—I do not know 19
whether it was one day or two days after—just
when it was—Mr Miller said there had been a
mistake made in the interest of one dollar. I told
her about it, and she gave me the book and I took
it down and had it put on it.

Mr. Vanderbilt: That is all.
Mr. King: That is all.
(Witness excused.)
20
Henry G. Pilch, called as a witness on behalf

of J. Frank Allen, being first duly sworn, testified
as follows:

Direct-examination by Mr. King:

Q. You live in Madison?

A. T do.

Q. And are a practicing attorney of New Jersey?

A. T am. 30

Q. Did you have a telephone call from Mr. Miller
of the Madison Trust Company in relation to some

business, and was that telephone communication
on April 29th, Saturday?

The Court: 28th, wasn’t it?

Mr. Vanderbilt: 28th, it i1s, Mr. King.
Friday was the 27th.

. I beg yo ardon.
Q g your pardon 20
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A. T can’t fix the date. I don’t remember. But
it was on Saturday morning.
Q. What did Mr. Miller ask you to do?
A. Mr. Miller said that Mr. George Allen was in
the bank and wanted me to come down and draw
a will for a Miss Tunis who lived with Mr. Allen.
Q. What did you tell him?
A. T said that I could not come down that morn-
10 ing because I had been working in the garden and
was all heated up, and had to change clothes, but
I would be down that afternoon about two o’clock.
Q. Did you go down about two o’clock?
A. Well, I think, a little later than two. It was
around two o’clock—between two and three.
Q. After you arrived there, please tell the Court
what you did and what you said?
A. I rang the bell and Mr. Allen came to the
2Qdoor. As I remember it was a bicycle store, and
there was a bell on the side or a bell over the door.
I know there was a bell. I rang the bell and Mr.
Allen came to the door and I went in. He said,
“Miss Tunis is expecting you; she has gone upstairs
to change her dress and she will probably see you
in about ten minutes.” So he invited me inside
to sit down. I sat down, and we had some general
conversation about the weather and things like
that; nothing pertaining to the will. Then he said,
30 «Well, T will go upstairs and see if she is ready.”
So I remained downstairs and in a few minutes
he came down and came in the room and said, “My
God, she is dead.” So he said, “What shall we
do?” 1 said, “Well, I will go up and see.” 1 went
upstairs and Miss Tunis sat in. the chair, appar-
ently looking out of the window. He said, “What
shall we do?” 1 said, “The first thing to do is to
send for a doctor right away.” So he went down-
40 stairs, and in about five minutes Dr. Seward came.
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Dr. Seward went over and examined her and lis-
tened to see if her heart was beating, put his head
down over her chest, and he said, “She is dead, all
right.” So I left.

Mr. King: Cross-examine.

Cross-examination ry Mr. Vanderbil t:

Q. You made a definite appointment to come qg
down around two o’clock?

A. Well, the appointment was made with Mr.
Miller. He called me up and I told him------

Q. I mean, you told Mr. Miller definitely that
you would be down around two o’clock?

A. Around two o’clock, yes.

The Court: Were you asked to go to the
house immediately?

The Witness: Mr. Miller asked me if I could 20
come down right away. I said, “No,” I had to
change clothes and take a bath because I had
been working in the garden.

Q. And when you got there, you had ten minutes
of general conversation, and then Mr. Allen went
upstairs. Now, when he went upstairs the first
time, did you go up with him?

A. Not the first time, no.

Q. You only went up with him after he came 30
down and told you Miss Tunis was dead?

A. Yes. At the second time, too, there was some
lady that went upstairs. 1 think that was Mrs.
Allen. I do not remember just who that was.

Q. You mean, when he went up the second time?

A. We all went up together the second time, Mr.
Allen, myself and the lady, whoever she was.

Q. The second time he went up, and your first

time?
40
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Henry G. Pilch— Cross.

A. Yes.

Q. After yon came down, did Mr. Allen say any-
thing to you about the bank account?

A. No, not at that time.

Q. When did you first learn of anything about
the bank account 201?

A. Well, I do not know the number of the ac-
count, to identify it by that.

Q. Well, the bank account that is in controversy,
Exhibit C-1?

A. The next morning, Sunday morning, about
ten o’clock, Mr. Miller telephoned to me and said
that Mr. Allen was there, and “we want to come
up and see you.” “Well,” I said, “I do not want
to see you this morning, because I am just going
to church.” “Well,” he said, “we would like to see
you this morning.” I said, “All right. Come on
up.” So Mr. Miller and Mr. Allen came to the
house, and Mr. Allen had the bank book, and Mr.
Miller said, “Mr. Allen wants this account trans-
ferred to him,” and he said, “Will that be all
right?” I said, “Why, no, certainly not.” He said,

“Well,” ------ Mr. Allen said, “Well, Miss Tunis gave
me the book, and I think it will be all right to have
it transferred.” 1 said, “I can’t advise the bank

to do that.” And that was all that was said, and

30 they left, and I went back in the house,

-jO

The Court: Was this the first time you had
heard about the bank book?

The Witness: It was the first time I had
heard about the bank book.

The Court: Mr. Allen said nothing to you
about it when you were up at the house the
day of Miss Tunis’ death?

The Witness: No.

The Court: The answer is “no”, then.
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The Witness: Because he told me she was
dead, and we went in there, and everybody
seemed to be very much excited, and as soon as
the doctor came, I left.

Q. When next did you have anything to do with
this transaction, so far as Mr. Allen is concerned,
Mr. Pilch? Did you have any further conferences
with him? 10

A. Shortly after that, I should say probably two
weeks, it was at the next meeting of the Madison
Building & Loan Association. I was down at the
meeting and Mr. Allen came in. He asked to see
me, so we went in the back room, and he said,
“Can’t you advise Mr. Miller to transfer that ac-
count to me?” He said, “Miss Tunis gave me the
book. It is perfectly all right.” 1 said, “No, I
can’t do that, because the account stands in the 5,
name of Miss Tunis,” and he said, “Well, it is all
right. There will be no trouble.” 1 said, “Well, I
do not know. There might be trouble, a lot of
trouble, and I think that you should establish your
right in some judicial proceeding or legal proceed-
ing,” or words to that effect. And he said, “Well,
there will be no trouble, everybody is satisfied, I
know.” He said, “Everybody would be satisfied.”
He said, “I know there will be no trouble.

Q. And was that all that took place there, Mr 30
Pilch?

A. Yes, I think that was about it. I was busy.

It was a building and loan meeting.

Q. What night of the month do they meet on, so
we can fix that date?

A. Thursday.

Q. Every Thursday or some particular Thursday?

A. Every month. It is the last Thursday in the
month. 40
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Edward B. Miller— Direct.

Q. This would be the last Thursday of May, then .
---it must have been?

A. T don’t remember. I know it was shortly
after the time I was asked to make the will. I was
at the building and loan meeting.

Q. Did you know Mr. Allen before meeting him
down at his house? Had you ever had an acquaint-

ance or business acquaintance?
A. Yes, I had known him for many years.

Q. You had both resided there a good many
years?

A. Yes. Well, he lives right at the end of the
street I live on, about ten minute’s walk from my
house.

Q. And did you ever have any business dealings
with him?

A. No.

Mr. Vanderbilt: That is all.
Mr. King: That is all.

(Witness excused.)

Edward B. Miller, called as a witness on behalf
of J. Frank Allen, being first duly sworn, testified
as follows:

Dire ct ~examination by Mr. King :

Q. Mr. Miller, do you live in Madison?

A. T do, sir.

Q. What is your business?

A. Secretary-Treasurer of the Madison Trust
Company.

Q. And do you remember a call made on you by
Mr. Allen in reference to the account of Miss Tunis?

A. 1 do.

Q. When was that?

A. On a Saturday morning.
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Q. Some time in April?

A. Was the date April 28th?

Q. Now, just tell what occurred between you and
him on that occasion?

A. Well, Mr. Allen came to me with a book, this
book No. 201, saying that Miss Tunis had given the
book to him, and requested me to transfer it to
his name. I told him I was not able to do it be-

cause we can’t transfer only on written authority, j

and with that I handed him—returned the book to
him with one or two of the withdrawal slips.

Q. And with request that he do what?

A. T asked him—1 said that it would be neces-
sary for Miss Tunis to sign one of those slips, and
then we could transfer it.

Q. Was there anything said about employing a
lawyer or engaging a lawyer to draw her will?

A As T recall it, he said Miss Tunis had been
anxious to draw a Wlll and who would I suggest
as an attorney for that. I replied that Mr. Pilch
was the bank’s attorney, and I felt that he would
be fully competent to take care of that, and sug-
gested his name to Mr. Allen, whereupon he asked
me if T would phone to Mr. Pilch, which I did. Mr.
Pilch said that he would not be free to come in the
morning, but would be there—I don’t recall the
hour he did state—in the afternoon, and I com-
municated that to Mr. Allen, and he left shortly
after that.

Q. Does this book that has been offered in evi-
dence require the presentation of the book when
there are any withdrawals?

A. Yes, sir.

Q. And those orders that are used for withdrawal
are retained by the bank?

A. The cancelled order—is that your question,
Mr. King?

30

40
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Q. Yes. *

A. The withdrawals, after they have been made,
and paid, are retained by the bank.

Q. So that the bank retains the withdrawal order
and the depositor has the book?

A. Yes.

Q. And the book each time shows the balance
that is due except for the crediting of interest which

10 may be entered by the bank?

A. T don’t get you.

Q. And the book shows all the time the amount
of the balance in the book, with the exception of
interest which is credited by the bank at periodical
times?

A. That is true, yes.

Q. Then it would show that?

A. Yes.

20 Mr. King: Cross-examine.

The Witness: Should there be interest on the
book after the presentation, it will be entered
on the bank books whether or not the book is
present.

Q. What I had in mind was the scheme of bank-
ingy which is to retain the cancelled order after
payment on it------

A. Yes, sir.

30 Q. And the depositor has the bank books made
to date all the time?

A. Made to date, yes.

Q. With the exception of the interest?

A. With the exception of the interest.

Mr. King: Cross-examine.

Cross-examination by Mr. Vanderbilt :

Q. On this occasion, Saturday morning, Mr.
40 Miller, when you called up Mr. Pilch, he said defin-
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itely that he would come down to Mr. Allen’s house
in the afternoon and draw Miss Tunis’ will, didn’t
he?

A. 1T don’t recall just how definite the engage-
ment was. In fact, I did it as a matter of courtesy
for Mr. Allen, and dismissed it from my mind after
it was over.

Q. Now, do you recall Mr. Allen coming to see
you the next day, Sunday morning?

A. T do.

Q. Where did he come to see you, at your home?

A. At my home.

Q. About what time?

A. Why, as near as I recall, it was about nine-
thirty in the morning.

Q. And what did he say to you?

A. He asked me if I could not transfer that
money, as it had been given to him, or something
of that sort, and he wanted to know if I would talk
with Mr. Pilch about it.

Q. Well, did he give any reason as to why he
came to see you Sunday morning instead of wait-
ing until the next business day?

A. T don’t recall that.

Q. Did you ask him why he did not wait until
Monday?

A. Did I ask him?

Q. Yes.

A. T don’t remember whether I did or not.

Q1 Well, after this conversation ensued, how
did you come to go up to Mr. Pilch’s house on
Sunday?

A. Because Mr. Allen wanted to go there, I be-
lLieve.

Q. That was his suggestion?

A. Yes, sir.
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Edward B. Miller— Cross.

Q. And yon acquiesced in it because it was a
matter that concerned the bank?

A. Yes, as a matter that concerned the bank, and
as a courtesy to Mr. Allen.

Q. In other words, it was a friendly bank and
aimed to please; is that it? Well, when you got up
to Mr. Pilch’s house, the conversation ensued that
Mr. Pilch has testified to?

A. About that, yes, sir.

Q. Mr. Pilch advised you and Mr. Allen that the
bank could not make the transfer?

A. That is correct.

Q. And you knew that before you went up there?

A. T did.

Q. You just wanted to please Mr. Allen?

A. Virtually that. 1 was certain of it myself,
and to show Mr. Allen that I was right, I agreed
to go with him over to Mr. Pilch.

Q. Now, in the conversation you had on the
Saturday morning at the bank with Mr. Allen, was
anything said except with reference to this bank
account and with reference to calling in Mr. Pilch
to draw the will?

A. I don’t recall any business that we talked
about, except that it. would be a nice day.*

Q. Do you recall anything being said to you by
Mzr. Allen with reference to railroad bonds?

A. On that instance?

Q. Yes, on Saturday morning.

A. T do not.

Q. Were there any withdrawals ever made from
that account, Mr. Miller?

A. According to the book, there was one witln
drawal made.

Q. When?
A, On April 23rd, 1918,
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Edward B. Miller— Cross.

Q. And from that date on, all the money was
coming in and none going out of the account ?

A. Yes, sir.

Q. And it gradually accumulated to the sum of
$3,800 by relatively small amounts until this
$4,332.27 from the Howard Savings Bank was cred-
ited in April, 1928; is that right?

A. That is right.

Q. At the time that money was transferred into
this account from the Howard Savings Bank ac-
count, Mr. Allen presented the Howard Savings
Bank book together with a withdrawal slip on the
Howard Savings Bank similar to the withdrawal
slip that your bank used, did he not?

A. Yes, sir. I believe it was Mr. Allen who pre-
sented that.

Q. And the withdrawal slip was signed by Miss
Tunis, of course?

A. T believe so. It must have been.

Q. And that closed out the Howard Savings ac-
count, did it not? I mean you sent through the
book on the withdrawal slip?

A. Sent through the book for the balance of the
account, I believe.

Q. At the time that the Howard Savings accou
was closed and deposited in your bank, did M
Allen come in and speak to you in advance abo
it, to see whether or not that could be accomplish
without Miss Tunis going to Newark?

A. That is frequently the case, and it might ha
happened in this case. I don’t specifically reci
whether Mr. Allen came, although I think he did.

Mr. Vanderbilt: That is all,
Mr. King: That is all,

(Witness excused,)
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Elizabeth Duryea— Direct.”

Elizabeth Duryea, called as a witness on be-
half of J. Frank Allen, being first duly sworn,
testified as follows:

Direct -examination by Mr. King:

Q. Do yon live in Madison?

A. Yes, sir.

10 Q. And how long have yon known Miss Tunis?

A. 1T have known hed ever since I was a child.

Q. And have yon lived near her?

A. Very near.

Q. In the last years?

A. Very near.

Q. Now, when did you see her prior to the day
of her death?

A. Thursday.

Q. And what was her mental and physical con-

A dition then?

A. Perfectly well.

Q. Was she normal and all right?

A. Yes, sir, normal.

Q. Active?

A. Yes, sir.

Q. Did you see her on Saturday before her death?

A. No, I just went in the house about ten min-
utes before she died.

80 Q. While yau ware there—ten minutes before
she died?

A. Yes, just about ten minutes.

Q. While you were there, did you see a bank
book?

A. Oh, yes, the bank book was shown me that
morning—not the book, but told to me in the morn-
ing.

Q. By whom?

~0 A. By Mrs, Allen.
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Elizabeth Duryea— Direct.

Q. She told yon about this bank book?

A. Mrs. Allen told me about the present given
to Mr. Allen by Miss Tunis.

Q. Did you see the book?

A. No, I did not see the book at that time.

Q. I suppose she was very much pleased about
the gift?

A. What it that? Iq

Q. I suppose she was very much pleased with
the gift?

A. Very much pleased with the gift, and spoke
to me about it.

Q. Did Mr. Allen produce this book while Mr.
Pilch was there?

A. T think he did.

Q. Where was Mr. Pilch and Mr. Allen at that
time?

A. In the front room, and I was there at the same 20
time.

Q. Was Miss Tunis dead at that time?

A. Yes, Miss Tunis was dead at that time.

Q. And did Mr. Allen show the book to Mr.
Pilch?

A. Mr. Allen took the book out of his pocket
and asked what he should do with it at that time.

Q. What did he tell Mr. Pilch about it?

A. What was that? 30

Q. Did he tell Mr. Pilch how he got the book?

*A. Sure, he showed i1t to him, and told him the
book was given to him.

Q. What did Mr. Pilch tell him?

A. Told him to keep it under cover.

Q. Not under cover?

A. What is that?

Q. He did not use those words, did he? He did

not use the words “under cover” 10
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Elizabeth Duryea— Direct.

A. Well, T am very sorry to say he did, because
I sat right there, and I was also told to remember
all that was said. *

Q. Who told you that?

A. Mr. Pilch.

Q. Didn’t Mr. Pilch, instead of telling him to
keep it under cover, just merely tell him to keep it?

10 Mr. Vanderbilt: T object to his leading the
witness.

Mr. King: I know, but I don’t like the state-
ment. I am not criticizing the witness at all,
but im am just wondering whether Mr. Pilch
did use the woids “under cover,” which some-
times has a dark significance.

The Court: I don’t believe he said it, and I
don’t hesitate to say that right now.

20 Mr. King: T am just trying to straighten
this witness up merely to find out whether he
said “keep it,” which would have been perfectly
all right.

The Witness: He said “keep it,” yes, that
was it.

Mr. King: Not that it might be wrong, but
that it might have some significance.

The Court: Well, we all know Mr. Pilch.

A

Q. What is your best recollection; did he use the
words “under cover” ?

A. He did not mean that. He meant it was a
gift to him and to keep it until the administrator
was appointed and the estate came to trial, that is
all.

Mr. Vanderbilt: I object to what he meant.
She testified to what he said.
40 Mr. King: I consent that it be stricken out.
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Elizabeth Duryea— Cross.

Q. How soon was this after the death?

A. I beg your pardon?

Q. How soon was this after the death?

A. This happened immediately after the death,
after the doctor had come.

Cross-examination by Mr. Vanderbil t:

Q. You are a friend of Mrs. Allen, arent’ you?

A. I am a friend of the whole family. 10

Q. I mean, you are a more intimate friend of
Mrs. Allen than you are of Miss Tunis?

A. Well, naturally.

Q. Mrs. Allen and you are more of an age than
Miss Tunis and you?

A. T beg your pardon?

Q. Mrs. Allen and you aré more of an age than
Miss Tunis and you?

A. Oh, no. Miss Tunis and Mrs. Allen are more 2q
of an age.

Q. I don’t think you understood my question.

The Court: I don’t think she understood you.

Q. T say, Mrs. Allen and you are more of the
same age than Miss Tunis and you?

A. Oh, no.

Q. You are more nearly Mrs. Allen’s age than
Miss Tunis’?

A. No. Mrs. Allen is more. 30

Q. Not Mrs. Allen.

Mr. Vanderbilt: Will you repeat the question?

Q. (The pending question was read by the Re-
porter. )

A. You mean Mrs. Allen’s mother?

Q. I mean the Mrs. Allen that testified a few
minutes ago is more nearly your age than you are
to Miss Tunis’ age? 40
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Elizabeth Duryea— Cross.

A. Yes, very near what Miss Tunis and I------

Q. And Mrs. Allen and you are very good
friends?

A. Yes, sir.

Q. Now, did you observe anything different in
Miss Tunis’ memory and general condition of mind
after the death of her sister, Mrs. Vincent?

A. No, I did not. I noticed, that she would be
a little forgetful, that is all, but as a general thing
her mind was just the same.

Q. At times she was forgetful?

A. Once in a great while she might forget some
things.

Q. She would forget such things as when you
had last been to see her, for example?

A. Oh, no.

Q. What did she forget?

A. Little minor things that would come up,
everyday occurrences that might slip her mind.

Q. The things that an average woman would re-
member?

A. Yes, same as an average person.

Q. And what was Miss Tunis’ disposition and
character so far as money matters were concerned;
was she close?

A. T never had any dealings with her, so I could
not answer that question.

Q. You do not know. Miss Tunis did not say
anything to you about the gift of the bank book?

A. Oh, no. She mentioned several times that she
was going to make it right with Mr. and Mrs. Allen.

Q. I did not ask you that. I asked you if Miss
Tunis said anything to you about the bank account?

A. Not about the bank book, no.

Q. Now, on the occasion of Miss Tunis’ deaths
where were you when you first knew about it?
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Elizabeth Duryea— Cross.

Down in the kitchen.

Down in the kitchen with Mrs. Allen?

Yes, visiting there with her, yes.

And who told yon about the death?

Mr. Allen.

. Mr. Allen came in, and did you then go up
stalrs with Mr. Allen and Mr. Pilch and Mrs. Allen?

A. Yes. 10

Q. Just the four of you?

A. Just after she died.

Q. Just after she died. Well, Mr. Allen must
have come down first to tell you about it, didn’t
he?

A. No, he did not. He called from upstairs.

Q. He called from upstairs. You are sure he
did not come down again and get Mr. Pilch and
take him up?

He called from upstairs.

Who went upstairs with you?

Mrs. Allen.

That is all?

That is all.

What room did you go in?

Her bedroom.

Her bedroom. And who was there in the bed-
room together?

A, Mrs. Allen— Mr. Allen stood at one door.
and Mr. Pilch stood at the other, and we all stood
there.

Q. And what was said then?

A. T beg your pardon?

Q. What was said at that time, what was the
conversation when you all four were together up in
the bedroom?

A. We were all greatly surprised to find her dead.

Q. And what was said; what did you all say? 40

ororop
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Elizabeth Duryea— Cross.

A. What did we all say?

Q. Yes.

A. T am sure I can’t tell you that. I do not
know.

Q. Tell us just as much as you can what the con-
versation was.

A. Why, all the conversation was that I know
of— it was a great shock to us all, because she
had been in her usual health, perfectly well, except
some little cold, and she was much better from that,
as I had been there every day for quite a while.

Q. Aside from that, what was said?

A. What was said was “Isn’t this terrible that
we should find her in this condition?”

Q. And after that was said, what was said or
done?

A. What is that?

20 Q. What was next said or done after you had
expressed surprise?

A. We merely went into the next room and sat
down and talked about the matter of making the
will.

Q. All four of you went into the other room and
sat down?

A. Yes, sir.

Q. And talked over the matter of making the

30 will?

A. Yes, the matter------

Q. And what was said in this other room about
the matter of making the will?

A. Nothing. She was dead and gone. That was
all there was to it.

Q. You did not talk it over?

A. Tt was said that Mr. Pilch came to make a
will and found her dead. That is all that was men-
tioned on that subject.
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Elizabeth Duryea— Cross.

Q. And what next was mentioned when yon four
were in this room?

A. Simply what I told you about, about the bank
book.

Q. Who brought up the subject about the bank
book?

A. Mr. Allen took it out of his pocket and asked
what he should do with it. 10

Q. Asked Mr. Pilch. And what did Mr. Pilch
say?

A. He said, “Keep it under cover until the ad-
ministrator is appointed.” I sat right there.

Q. Use his exact words, please.

A. Yes.

Q. Please give me his exact words, Mr. Pilches
exact words?

A. I can’t say any more than that.

20
Q. Just tell what it was.

The Court: Say it over again. What did he
say?

The Witness: What did he say?

The Court: Yes.

The Witness: Well, that is the way it come
about, he spoke that.

The Court: What did he say?

The Witness: He simply said, “Frank, keep 30
that book until there is an administrator ap-
pointed.”

The Court: And those are his exact words?

The Witness: That is the exact words. He
said, “Keep it under cover, until the admin-
istrator was appointed.” That is the words
that was said that day.

Q. What was said or done next?

A. Nothing. 40
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Elizabeth Duryea— Cross.

Q. I mean, did you continue to sit there and say
nothing?
Q. No. After the thing was settled, Mr. Pilch
went home.
Q. Was anything said at all about getting a
doctor?
Q. What?
Q. Was anything said at all about getting a
doctor?
A. The doctor was there, the doctor was sent
there before she was gone.
Q. When did the doctor come in with respect to
these conversations, before or after?
A. The doctor came in immediately when we
20 found her, about ten Ainutes after we found her
dead, the doctor came in.
Q. Who telephoned for the doctor?
A. Mr. Allen.
Q. And who suggested that he telephone for the
doctor?
A. T suggested it.
Q. You suggested it?
A. T suggested sending for the doctor.
3 Q. And was that before or after this conversa-
tion took place?
A. It was before.
Q. Sending for the doctor at your suggestion
took place before all the rest of this conversation?
A. Yes.
Q. Did Mr. Pilch say anything about sending for
a doctor?
A. T don’t recall that.
Q. Did you suggest what doctor to send for?
40 A. No.
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Ethel Spargo— Direct.

Q. Just said a doctor?
A. A doctor.

The Court: If I may interrupt you, Mr.
Vanderbilt------ how long do you gentlemen
think this case will take?

Mr. King: I have one other witness.

The Court: Do you think that it will take
the rest of the afternoon?

Mr. King: I have only one other witness to
prove her mental condition.

Mr. Vanderbilt: We have several witnesses,
but I think that they will all be quite short,
your Honor. I don’t believe we will take more
than an hour and a half at the most, in the
afternoon.

The Court: We will take a recess for about
ten minutes. 20

(Kecess).

The Court: Had you finished with the wit-
ness?

Mr. Vanderbilt: That is all.

(Witness excused.)

10

Ethel Spargo , called as a witness on behalf of
Mr. J. Frank Allen, being first duly sworn, testified 30
as follows:

Direct-examination by Mr. King :

Q. Mrs. Spargo, you live in Wharton?
A. Yes.

Q. That is in Morris County just above Dover?
A. Yes, sir.

Q. Were you down at Mrs. Allen’s home on this
Saturday morning? 40
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Ethel Spargo— Direct.

Yes, I was.

You were friendly with whom?

I am a relative of the family.

Of which family?

Well, Mr. Allen’s side.

What time did you get there?

Well, I should judge it was around about half
eleven.

And who was with you, if anyone?

POFPOPOP

[y
o
e}
o)
2}
ct+

I came alone.

How long did you stay?

I left about ten minutes of three.

Did you have lunch there with them?

I did.

When had you seen Miss Tunis before that?

Well, not very often before that.

During the time you were there, was she one
of the company?

A. Oh, yes, sir.

Q. What did you notice about her physical and
mental condition?

A. Why, she was perfectly natural, so far as I
could judge. I did not notice a particle of differ-
ence. In fact, she seemed------ she seemed quite in
good spirits, and her memory was wonderful, be-

30 cause she was relating to me things that had hap-
pened in her childhood.

Q. Was there any indication of impending
death?

A. Not as I would judge.

Q. Did she join in the conversation with the rest
of them?

A. Oh, my, yes.

Q. Were you there when she left to go upstairs

4Q to change her dress?

OPrOoFPOPOFrL
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Ethel Spargo— Cross.

A. Yes. She said good bye to me at the foot of
the stairs, and she went up the stairs, and I went
out the front door.

Mr. King: Cross-examine.

Cross-examination by Mr. Vanderbilt :

Q. How are you related to Mr. Allen?
A. Mr. Allen’s mother and my husband’s mother
were first cousins.

Mr. King: I wonder what relation that is.
Mr. Vanderbilt: I can’t figure it out.

Q. Mr. Allen was around during the time you
were there?

A. Just like he always is.

Q. And where were you most of the time, what
room, from eleven-thirty to two-thirty, or were you
in various rooms?

A. We were preparing dinner.

Q. You were preparing dinner. You had dinner
about a quarter of one?

A. T judge between half past twelve and a quar-
ter of one.

Q. And there were just four of you there for
dinner?

A. Yes, just four of us.

Q. Dinner was over, I suppose, sometime after
one.

A. T can’t tel. We sat there talking at the table
for a time.

Q. Did Mr. Allen stay there,- too?
A. Yes. *

Mr. Vanderbilt: That is all,

(Witness excused.)
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Emma Tithian— Direct.

Emma Tithian, called as a witness on behalf
of Mr. J. Frank Allen, being first duly sworn, tes-
tified as follows:

Direct-examination by Mr. King :

Q. Miss Tithian, you live in Madison?
A. No, I live in Morristown now. I did live in
Madison near to Mrs. Vincent and Miss Tunis a

number of years with my cousin.

Q. What years?

A. Well, I left there the 26th of Setember, just
exactly two years ago.

Q. Now, you had lived near Miss Tunis for how
many years?

A. Well, I should seven or eight; not less than
seven. I don’t remember whether it was 1920 that
I came up there in May or ’21.

Q. Then you moved to Morristown?

A. Yes. And I have been there since.

Q. And after you had been in Morristown, how
frequently did you see Miss Tunis?

A. Well, T saw her quite often. I did not see
her as often as I did when I lived there.

* Q. Well, during the time you lived in Morris-
town, had you seen her on occasions?

A. Oh, yes.

Q. About how frequently?

A. Well, T have stayed there to dinner, and I
have visited there from time to time. I often called
there when I was in Madison, and sometimes came
on purpose to call.

Q. You did see her on the day of her death?

A. No.

Q. How long had you seen her prior to that time
—you have heard of her death, haven’t you?

A. Yes, I knew all about it almost immediately.
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Emma Tithian— Cross.

I think I was in Madison just a few days, a short
time after that, and I was at the funeral.

Q. Before that, when did you see her last?

A. T can’t just recall how recent before her
death.

Q. Was it recent or very removed?

A. Yes, it was recent because I very often called.

Q. What did you find her condition of health to
be?

A. Apparently as well as ever, whenever I met
her.

Q. What about her mentality?

A. Very good. I thought she was wonderful.

Mr. King: Cross-examine.

Cross-examination by Mr. Vanderbil t:

Q. Was there any difference in her memory after
the death------

A. No, not so far as I could see.

Q. What do you know about her from the stand-
point of money matters, whether she was very close
or generous?

A. She was not penurious so far as I know, but
she was very careful of her money. She never gave
it out lavishly, but I think she was saving for her
old age. That is the way it seemed to me.

Mr. Vanderbilt: That is all.

Mr. King: With the exception of one point
—when the Court ruled on the question and
answer made by Mrs. Duryea—1I think I asked
her what she said about the will, and she meant
to say something, and I think your Honor
ordered the answer stricken out. I am not so
sure about that.

The Court: I don’t remember that.

20
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Ethel Spargo—Direct.

Mr. King: The witness said she was going
to make it right for the Allens, and I asked
whether------

The Court: Then Mr. Vanderbilt said “That

‘is not what I asked you. I asked you some-

thing else.” That was the way------

Mr. Vanderbilt: I interrupted the witness.

Mr. King: Was that answer stricken out?

The Court: There was not any request. It
stands just as it was, an unfinished answer.

Mr. King: Will your Honor permit me to
ask which witness made that answer?

Mr. Vanderbilt: Mrs. Duryea.

Mr. King: With the permission of the Court
—only if your Honor consents—are you the
lady who said she was going to make it right
with the Allens?

Mr. Vanderbilt: T object. I don’t think
she could------

Mr. King: Well, I will let the record stand
as it is.

Mr. Vanderbilt: May I ask the indulgence
of the Court to call Mrs. Spargo back for one
question?

Ethel Spar go, recalled.

. Bv Mr. Vanderbilt:
3)

£0

Q. Mrs. Spargo, during the time you were there
Saturday, was anything said to you about the bank

book?
A. Oh, my, no.
Q. You never knew anything about it?
A. No.

Mr. Vanderbilt: That is all,
Mr. King: That is all.

(Witness excused.)
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Case.

Mr. Vandergilt: I desire to offer a certified
copy of the inventory and accounting of the
Morris County Orphans Court, on this estate.
Then I will also present the order on the ac-
counting and substituting the administrator.

(Received in evidence and marked Exhibit
D-1 and Exhibit D-2 respectively.)

Mr. Vanderbilt: The estate, your Honor, is
shown by the inventory, exclusive of this bank
account, which was not inventoried, to amount
to $14,651. In the final accounting, the origi-
nal administrator, Mr. Allen, charges himself
with the inventory and certain profits he says
were realized on the balance, bringing the total
up $16,689.56. I believe we can stipulate, Mr.
King, that there was no real estate?

Mr. King: There was no real estate.

Mr. Vanderbilt: This is the certified copy of
the order appointing the substitute adminis-
trator.

, (Received and marked Exhibit D-3.)

Mr. Vanderbilt: Your Honor, we might also
stipulate with Mr. King that subsequent to the
appointment of Mr. Allen as administrator, he
brought* suit at law against the Madison Trust
Company, individually, to recover the amount
of the bank account, without offering that
record.

Mr. King: Yes, and then they filed a bill of
interpleader, which resulted in the case before
your Honor.

(Defendant J. Frank Allen rests.)

A

20

A

40
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William L. Thebault— Direct.

William L. Thebault, called as a witness on
behalf of the substitute administrator, being first
duly sworn, testified as follows:

Direct-examination by Mr.Vanderbil t:

Q. You are connected with the First National
Bank of Madison?
A. T am.
Q. And in what capacity?
A. Cashier.
Q. Did Miss Tunis have any account or accounts
in your bank?
A. Yes, she did. One in the savings department
and one in the checking department.
Q. And what was the size of the savings account
at the time of her death?
20 May I refer to the records?
Yes, sure.
Your question was, at the time of her death?
Yes.
May I ask the date of her death?
April 28, 1928.
16,853.66.
. And how long had that account been in your
bank?
30 A. This savings account was opened July 2,
1914.
Q. And does that account consist of deposits with
the withdrawals?
A. There are two withdrawals.
Q. What are the dates of those, and the amounts?
A. The first withdrawal was August 29, 1917, for
$500. The second withdrawal was March 19, 1923,
and the amount was $200.
40 Q And those are the only withdrawals?

OPFrOorOoFOP



Mrs. H. W. Tunis— Direct,

A. Those are the only withdrawals prior to Miss
Tunis’ death.
Q. Did she have a checking account, as you say?
A. Yes, she did.
Q. What was the size of that at the time of her
death?
That was April 28, 1928?
1928.
$505.50.
And was that an active account?
The checking account was an active account. 10

Mr. Vanderbilt: That is all.
Mr. King: No questions.

o P>op

Mrs. H. W. Tunis, called as a witness on behalf
of the substitute administrator, being first duly
sworn, testified as follows :

Direct-examination by Mr. Vanderbil t:

Q. Mrs. Tunis, did you know Miss Maria E.
Tunis?
I did.
And over how long a period?
Over 32 years.
She was your sister-in-law?
Sister-in-law.
Can you tell us what was her disposition and
character with respect to money matters? Was
she either generous or lavish in her expenditures on
the one hand, or was she extremely careful, frugal 3o
and penurious, on the other?

A. Extremely penurious.

Q. Do you know whether or not at all times she
had in mind saving money, during the period you
knew her, for her old age?

20

Lro>rop

Mr. King: I think that is objectionable, be
cause it permits the witness to draw conclu-
sions.

Mr. Vanderbilt: I admit that. 40
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Mrs. E. M. Clark—Direct.

Q. Did she every say anything to you------

A. No.

Q. As to whether or not she was saving her money
for her old age?

A. No.

Mr. Vanderbilt : That 1s all.

Mr. King : No questions.
10
Mrs. E. M. Clark, called as a witness on behalf
of the substitute administrator, being first duly

sworn, testified as follows :

Direct -=examination by Mr. Vanderbil t:

Q. Mrs. Clark, where do you live?

A. 508 Norwood Street, East Orange.

Q. And what relation were you to Maria E.

%0 TuK.IS()Niece.

Q. And did you ever visit her?

A. Frequently.

Q. How often did you visit her during the year
or so after her sister died, while she was living
with the Allens?

A. Well, I should say every three or four weeks.

Q. At the Allens’ house?

A. Yes, sir. I had to go on a trolley or a bus

30 or I would have done it oftener.

Q. When did you last see her?

A. The day before she died I was up there.

Q. On Friday?

A. Yes.

Q. And what was her state of health when you
saw her, physical health?

A. Fine. She said she had not felt better, I
guess, in years.

40 Q. She was not thinking of dying at that time?
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A. No, sir.

Q. What was her mental condition in respect to
her memory and her mental activity?

A. Well, she did not seem to remember things
that happened, current things, at all. I could be
there one day and she would tell me that none of
her nieces and nephews had been to see her, and I
knew for a fact that my cousin had just been up 10
there a day or so before, but she did not remember
that. A lot of things I would tell her, she would
not remember at all.

Q. And What would you say, if anything, with
respect to her affection or lack of affection in re-
gard to her various nieces and nephews? Was she
friendly to them or unfriendly?

A. Well, yes, she was friendly toward them, only,
as I said, she did not remember they had been to .,0
see her and felt badly about it, and would tell me "
I was the only one that came near her.

Q. Now, when you heard of Miss Tunis’ death,
did you go up there?

A. Yes.

Q. When?

A. Saturday evening or night; father took me
up.

Q. Your father took you up. Did you see Mr.
and Mrs. Allen at that time? 30

A. Yes. We were not there long.

Q. And did you go up there later, again, at any
time after that?

A. Yes, sir. The next day I went up there with
my husband.

Q. On Sunday?

A. On Sunday.

Q. Did you see Mr. and Mrs. Allen then?
A. Yes. 40
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Q. Did yon go up again at any time later?

A. No, not before the funeral. I asked if there
was anything I could do, and there did not seem
to be anything.

Q. Did you go to the funeral?

A. Yes.

Q. Did you see Mr. and Mrs. Allen at the fun-

10 eral?

A. Yes.

Q. On any of those occasions, Saturday night,
Sunday or at the funeral, did either Mr. or Mrs.
Allen say anything to you about the gift of this
Madison Trust Company account to Mr. Allen?

A. No.
Q. When was the first you knew about it?
A. Why------ oh, months later, perhaps nine or

2Q ten months later, I guess.
Mr. Vanderbilt: That is all.

Cross-examination by Mr. King:

Q. On this day prior to the death, while you were
there, how long did you remain?
A. All afternoon.
Q. Did anybody else join in the conversation?
A. No.
36 Q. Between you and she?
A. No. Mrs. Allen was around. I heard her
around through the other rooms.
Q. What did you both talk about?
A. Well, most everything in general.
Q. Certainly you did not do all the talking. She
must have done some?
A. Sure she did.
Q. And you had an ordinary conversation with
40 an old lady; is that right?
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Mrs. E. M. Clark—Redirect.
Henry M. Young— Direct.

A. Yes.

Q. And the criticism you have of her mental con-
dition is that some of the suggestions made by you
she did not remember, for instance, the relatives’
calling?

A. Yes.

Q. That is the only criticism?

A. Yes, sir. Her memory seemed to be leaving

Q. You had a rather enjoyable occasion, did you?

A. Always, yes.

Q. You discussed things that appeared in the
newspaper or friends and relatives?

A. Well, we spoke of our relatives.

Q. Somebody had a new baby and you knew
about it and you spoke about that?

A. Yes.

Mr. King: That is all.

-I.
Redirect-examination by Mr. Vanderbil t:

Q. What was her disposition with respect to
money matters?

A. Well, she was very close and penurious, care-
ful. I know, one suggestion, we wanted her to get
a vacuum, but they did not seem to want it, she
and her sister, when they were living together be-
fore she died. They did not want it because they

felt that they did not want to put the money out
for it.

(Witness excused.)

Henry M. Young, called as a witness on behalf
of the substitute administrator, being first duly
sworn, testified as follows:

Direct-examination by Mr. Vanderbil t:

Q. Mr. Young, you knew Miss Tunis?
A. T did.

10

20

40
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Henry M. Young— Direct.

Q. A good many years?

A. Yes, sir.

Q. Did you see her during her lifetime, especially
the last year of her life?

A. Yes, frequently.

Q. When did you last see her before she died?

A. T could not recall exactly. Sometimes I

10 would go up there once a week and sometimes I
would go—it would be two or three weeks before
I could get a chance.

Q. Where do you live?

A. 508 Norwood Street, East Orange.

Q. And when you saw her, what was her physi-
cal condition?

A. Very good.

Q. What about her memory and mental condi-

3 tion?

A. She was getting forgetful. She frequently
would say that “No one comes to see me any more.
You are the only one that comes.” 1 knew for a
fact that others had been there.

Q. Mrs. Clark is your daughter?

A. Yes.

Q. You were up there with her Saturday night
after the death of Miss Tunis?

A. Yes.

3° Q. You did not go Sunday, did you?

A. No, I did not go up there.

Q. Did you see Mr. and Mrs. Allen on that
Saturday night?

A. Yes, sir.

Q. And did either of them say anything to you
about the bank account?

A. Not a word.

Q. You have known Mr. and Mrs. Allen for some

40 time?
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Henry M. Young— Cross.
Grace B. Winters— Direct.

Yes, sir.

How many years?

Oh, probably forty years.

What about Miss Tunis’ saving habits?

She was careful. I do not know that she
was peculiarly so. She was just very careful how
she spent money. I remember one instance when jo
she was living with her sister, Mrs. Vincent, Mrs.
Vincent felt as though she did not have money
enough to pay her rent, and she asked Miss Tunis
to help her, and Miss Tunis rather objected,
thought she was not well-enough-to-do to advance
the money.

PO o>

Mr. Vanderbilt: Cross-examine.

Cross-examination by Mr. King: 20

Q. Outside the fact that Miss Tunis made the
allegation that her relatives had not called on her
with such frequency as she desired, all the rest of

her conversation was normal, wasn’t it?
A. Yes.

(Witness excused.)

Grac e B. Winters, called as a witness on be-
half of the substitute administrator, being first *
duly sworn, testified as follows:

Dire ¢t -examination by Mr. Vanderbil t:

Q. Mrs. Winters, you are a niece of Miss Tunis?
A. T am.

Q. And when did you last see her during her
lifetime?

A. T really don’t remember. I think it was prob-
ably two or three months. 40
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Grace B. Winters— Direct.

Q. And. what was her physical condition when
yon saw her?

A. Her physical condition was very good.

Q. And did she speak of her varions relatives
at all when you saw her?

A. Yes. That is probably about all we could

‘in talk about.

Q. Did she seem friendly or unfriendly toward

them?

A. Very friendly—nothing at all.
Q. Were you up there at the time of the funeral?
A. Yes, sir.
Q. Or any time between her death and------
A. The Saturday night she died in the afternoon.
Q. You were up there Saturday night?
A. Yes, sir.
20 Q. Did you talk to Mr. and Mrs. Allen then?
A. Yes.
Q.

Did they tell you anything about the bank
account?
A. Not a word.
Q. When did you see them next after that Satur-
day night?
A. At the funeral.
Q. Did they say anything to you about it then?
30 A. No.
Q. When did you first learn about the bank ac-
count, how soon after her death?
A. Somewhere between the 1st and 15th of Feb-
ruary.
Q. The following?
A. The following.
Q. Was your aunt very saving with her money?
A. Very. I know that I used to get Christmas
cards with the flap tucked in so she could put one



Dorothy L. Jamerson— Direct.
cent on it instead of two cents. I thought that was

Mr. Vanderbilt: That is all.
Mr. King: No questions.

(Witness excused.)

Dorothy L. Jamerson, called as a witness on
behalf of the substatute administrator, being first
duly sworn, testified as follows:

Dire ct ~examination by Mr. Vanderbil t:

Yes, occasionally.
How often were you there?

Q. Mrs. Jamerson, you live in Chatham? 10

A. 1 do.

Q. You are a niece of Miss Tunis?

A. I am.

Q. Did you visit her at all when she lived with
Mrs. Allen?

A.

Q.

A.

I can’t say how many times, but I did not
visit her as frequently as when she was living 20
alone.

Q. About how many times would you say it was,
as near as you can tell?

A. I would say four or five times, anyway, dur-
ing that year.

Q. Were you up ther Sunday morning following
her death?
I was.
Did you talk to Mr. and Mrs. Allen? 30
Yes.
Did they say anything to you——.
Not a word.
About the bank account.

Mr. Vanderbilt: Cross-examine.

Mr. King: No questions. '

The Court: This testimony is merely cumu-

lative, now. I do not think it is necessary to
accumulate any more.

oro o »

40
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Bussell E. Young— Direct.

Mr. King: Counsel is proving exactly what
the case shows,

Bussell E. Young, called as a witness on behalf
of the substitute administrator, being first duly

sworn, testified as follows:

DiRECT-EiXAMINATION BY MR. VANDERBILT:

Mr. Young, you are a nephew of Miss Tunis?
Yes.

And you are the substitute administrator?
Yes.

Do you know whether or not Miss Tunis was
generally saving with her funds?

A. T do know it.

Q. Have you any special instances where that
was shown?

A. Well, I know that one instance is that when-
ever we went up there to a meal, which was once
in a while, they were very very frugal with what
they set on the table. They worried themselves and
they did not, of course, being in that vein ever set
out a repast for anyone that visited them. They
thought the rest of the people were just as care-
ful as they were. And one thing, while they were
both living, about six months, I believe, before Mrs.
Vincent died, I thought they were pretty lonely,
and I suggested to them that I should bring a radio
up to them, and set it up, and put the antenna all
ready for them, I thought it would pass away some
of their hours and give them a little enjoyment. Of
course, at that time, there was only battery sets,
and they were afraid the cost of the batteries would
be a little more than they cared to give.

Q. They did not want to pay for the upkeep of
the radio?

A. No. Thy were afraid of the upkeep, even
though it would have given them pleasure. A lot of

O LoD
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Henry G. Pilch— Cross.

things we would tell them—why don’t you get some
one in here to help clean your house—why don’t
you go on a trip— Oh, they did not want to, it would
cost too much.

Mr. Vanderbilt: That is all.

Mr. King: We have nothing in rebuttal.

The Court: That is the whole case?

Mr. King: Yes.

The Court: This is the end, then. Do you
desire to brief it?

Mr. Vanderbilt: We are prepared to argue
it now, if the Court desires it, or brief it,
whichever you prefer.

The Court: Well, I think I would prefer a
brief. It is really merely a question of fact.
You may send me a memoranda.

Mr. Vanderbilt: T find that I did neglect
one thing. I would like to put in, if I may, the
family tree.

The Court: All right.

Mr. Vanderbilt: There is no objection, I
think, on Mr. King’s part. This is the memor-
andum we used from the Orphans Court.

The Court: I really expected that you would
call Mr. Pilch to testify in regard to these
dark statements that had been put in.

Mr. Vanderbilt: I understood your Honor to
say that you did not believe them, but I will
call Mr. Pilch.

The Court: I don’t, but I think it might be
well to have it on the record.

Henry G. Pil ch, recalled.

The Court: I don’t think Mr. King thinks so.
Mr. King: I do not want to disparage my
own witness, but I know, if those words were
used, they were made with no sinister intent.

30
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Henry G. Pilch— Cross.

He is a man of high standing before the Court
and good reputation in our county. I want to
say that even though I asked her, there is no
.intent at all to say anything against Mr. Pilch’s

standing as a man, citizen, or anything else.

Mr. Vanderbilt: That does not leave me any-
thing to say, Vice-Chancellor.

The Court: Let it go. Let us have it on the
record.

By Mr. Vanderbilt:

Q. Mr. Pilch, did you say to Mr. Allen, in the
presence of Mrs. Allen and Mrs. Duryea in that
front room, I believe it was, of the Allen house, fol-
lowing Miss Tunis’ death, when he was alleged to
have told you about the bank account, “Keep it
under cover” ?

A. T did not.

Q. Hid you say anything about keeping it until
the administrator was appointed?

A. T did not.

The Court: And did you tell Mrs. Duryea
to be sure and remember all that passed? As a
matter of fact, I understood you to testify that
there was no conversation.

The Witness: I don’t remember about the
bank book on that day. I don’t remember any
conversation about the bank book until the next
morning. Of course, everybody was excited.
I went in to draw a will, and when I got there
they said she was dead. The doctor came in
and there was excitement.

Q. You did suggest calling for the doctor?
A. T did, yes.

The Court: That is all. That is the end of
the case then.
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IN CHANCERY OF NEW JERSEY.

Between
Madi son Trust Company,
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J. Frank Allen and Russell
E. Young, as Substituted Ad-
ministrator,
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Arthur T. Vanderbilt, Esq., Counsel for
Russell E. Young, Substituted Administrator.
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Messrs. King & Vogt, Counsel for J. Frank 20

Allen.

Syllabus

1. In cases of gifts inter vivos or causa mortis,

both delivery and donative intent must
clearly appear.

2. The burden of proof in establishing the alleged
gift is of the donee.

3. In a case where the only witness to the alleged
gift is the wife of the donee, it is proper for
the Court to consider surrounding circum-
stances, personal interest and the actions of
the claimiant at or immediately subsequent
to the alleged gift, especially as no objection
thereto was raised at the hearing.

4. Evidence examined and found to be insufficient
to establish a gift inter vivos.

30
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Church, V. G

The following “facts” are set up in the brief of
the defendant’s counsel, who insists they have all
been admitted or proved:

Maria E. Tunis, now deceased, had on deposit
with the Madison Trust Company, on April 13,
1928, the sum of $8,291.60 as shown by Bank Book
No. 201. This sum was deposited in the Special
Department of the Bank. Upon bill of iterpleader
by the bank, the sum of $8,291.60 was directed paid
to the Clerk of this Court.

The moneys are claimed by Russell E. Young,
substituted administrator of Maria E. Tunis, and
by J. Frank Allen, who claims a gift of the book
inter vivor during the life of the deceased.

Miss Tunis was eighty-four years of age, unmar-
ried and had boarded with J. Frank Allen in Madi-
son for the last year of her life. She was a cousin
to Mr. Allen’s mother, and was known by Mrs. Allen
for thirty-five years.

The Allen family consisted of the husband and
wife. Miss Tunis paid them $5.00 a week for her
board. Her nearest relatives were nephews and
nieces.

She appears to have enjoyed unusual good health
for a woman of her age, both mental and physical.

Her securities were kept in a lock box which she
deposited in the safe in the store of Mr. Allen. This
box was always kept locked. Miss Tunis retained
the keys.

The store of Mr. Allen was a part of the house
occupied as their home.

On the 27th day of April Mr. and Mrs. Allen
and Miss Tunis were sitting at the table in the
evening reading, when Miss Tunis looked up at the

40 calendar and, addressing Mr. Allen, said, “It is
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near the first of the month. I have some coupons
that are due the first of the month and I would like
when you go down to the bank; if you will get my

box I will get the key.” Miss -Tunis then went up-

stairs, got her key and Mr. Allen got her box for
her. This box was in the safe in Mr. Allen’s store.

When Miss Tunis returned with the keys and
Mr. Allen returned with the box, Miss Tunis un-
locked the box and took out one bank book. She
looked at that, then she took out another bank book
and looked at that, then she took out a little piece
of paper and crumpled that up in her hand. She
then took out the last bank book and then picked up
the first bank book arid handing it to Mr. Allen
said, “Here, Frank, you take this for what you have
done for me. You have done more for me than any
of my nephews and nieces, and I want you to have
this.” At the time she said this to Mr. Allen, she
handed him the book and he took it and thanked
her. She then looked at her bonds, put them back
in the box, closed and locked it and returned the
box to Mr. Allen. Miss Tunis retained the keys.

Mr. Allen put the bank book in his pocket.

At this time Miss Tunis told Mr. Allen she
wanted to make a will. She did not want her
money to go the way her sister’s did and said, “I
want to make a will and I want it to go to those
who need 1t,” and asked Mr. Allen how she would
go about it to make a will, and he advised her that
she ought to have a lawyer. Miss Tunis then re-
quested Mr. Allen to get a lawyer and to have him
come to the house.

The following morning Mr. Allen went over to
the bank and presented the book to Mr. Miller for
the purpose of having the funds transferred to his

10

30

own name. Mr. Miller gave him a couple of yellow 40
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slips to take up and have Miss Tunis sign. Mr.
Miller returned the book to Mr. Allen and he re-
turned home with the book and the slips which Mr.
Miller told Mr. Allen to till out and have Miss Tunis
sign. When Mr. Allen returned about eleven
o’clock, there were guests at the home and Miss
Tunis was with them in the kitchen. While at the
bank, Mr. Miller, at the request of Mr. Allen, called
up Mr. Pilch, an attorney residing in Madison, and
who was likewise the attorney for the bank, and in-
formed him of the desire of Miss Tunis to make a
will.

Mr. Pilch came to the store before three o’clock
Saturday afternoon.

Mrs. Spargo was at Mr. Allen’s for lunch and
after lunch Miss Tunis remained in the kitchen
talking to her until Mrs. Spargo left about ten min-
utes of three. Then Miss Tunis went upstairs.
After Miss Tunis went upstairs Mr. Pilch came.
Mr. Allen told Mr. Pilch that Miss Tunis had just
gone upstairs to dress and that he would have to
wait a few minutes. During this time Mr. Pilch
remained in the store.

At the end of the fifteen minutes Mr. Allen went
in the hall and called to Miss Tunis. Eeceiving no
response, Mr. Allen went up the stairs to the front
room where Miss Tunis usually sat in the after-
noon. She was not there, and then he went to her
room. She was dead.

If these statements had been admitted or proved,
there can be no doubt that the property in ques-
tion, that is, the $8,291.60, belongs to Mr. Allen.
That there may be a gift inter vivos of a bank
book, such as the one in question, is too well set-
tled to make it necessary to cite authorities. The
substituted administrator of Miss Tunis’ estate,
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however, denies that there was in fact any such
gift. He contends that the Court should take into
consideration the surrounding circumstances and
the conduct of the alleged beneficiary at the time
and immediately thereafter. In matters of this
kind the Court, I think, should be thoroughly satis-
fied that the gift was actually made before de-
priving the rightful next of kin of his patrimony,
Both Counsel agree that the case is purely one of
fact. I think, however, that defendant’s conten-
tion that I am limited to the sole question of
whether or not the testimony of the one witness
produced is on its face true, is too narrow. In
order to determine her reliability, I must, as I see
it, take into consideration surrounding circum-
stances, personal interest and the actions of the
claimant at or immediately subsequent to the al-
leged gift. This,I shall do, especially as there was
no objection to its reception at the hearing.

Miss Tunis was of an extremely penurious dis-
position. The only gift she ever made to the Allens
was $5.00 each on Christmas day. She hoarded her
money, fearing that in her old age she might be
in want. The alleged gift represents one third of her
estate. She was in good health at the time she is al-
leged to have made it. She was not unfriendly to
her nieces and nephews, the natural objects of her
bounty. Her only complaint was that they did not
come to see her often enough. Even this is ex-
plained by the fact that she grew forgetful and
often after their visits failed to recollect they had
ever been made. The sole purpose of opening the
strong box on April 27th, according to defendant’s
one witness, was to cut coupons from bonds. This
was not done and no explanation is given as to
why the coupons were not removed.

10

40
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The next morning Mr. Allen went to the bank
and endeavored to persuade the officials to transfer
the account to him. They refused to do so because
the account was in Miss Tunis’ name. They, how-
ever, gave him withdrawal slips for her to sign,
which he took home. He was talking with Miss
Tunis for over three hours before her death and
she was in perfectly good health. In spite of his
hurry to get to the bank, he says he was in no
hurry to ask her to sign the slips. His reason is
that there was company at the house. The com-
pany consisted of his brother and niece and two
friends, to whom one would naturally suppose he
would have confided the receipt of so substantial
a gift. He did not tell them, and he says he did
not ask Miss Tunis to sign. It is significant that

. the slips were not signed. Any normal person who
had been freely given such a gift would certainly,

I think, have not hesitated to ask the donor to com-
plete it. Although he was in no hurry to ask Miss
Tunis to sign, again on Sunday, the day after her
death, he persuaded a bank official to go to the home

of Mr..Pilch, attorney for the bank, in an effort
to persuade counsel to advise turning over the
money without the signature. He again went to
Mr. Pilch in another attempt along the same lines,
30 and went so far as to tell the bank’s counsel, “Well,
there will be no trouble, everybody is satisfied I
know.” While making this statement, he knew, as
appears in the testimony, that the next of kin knew
nothing about the bank book or the alleged gift.
He was appointed administrator of the estate. He
thereby made himself, as it were, a trustee for the
next of kin, and though acting for them in a fidu-
ciary capacity, did not disclose the alleged gift or
40 the bank book. Moreover, without notice to any
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of the interested parties, he brought suit against
the Madison Trusi Company individually for the
money. This resulted in his retirement as admin-
istrator of the estate.

To my mind, such a course of conduct is not
that of a man who is sure he is the recipient of a
voluntary gift. It is rather that of one, who, by
silence, false statement to bank’s counsel, and
subterfuge, seeks to possess himself of something
to which he is not entitled.

The only witnesses to the alleged act of giving
were Mr. and Mrs. Allen. Ho, of course, was ex-
cluded from the witness stand under the Evidence
Act. Mrs. Allen could and did testify, and though
technically entitled to do so, her interest in the case
is as deep and personal as that of her husband.
Her story is not convincing. She does not say why 20
Miss Tunis abandoned her purpose of cutting
coupons in order to give away one third of her es-
tate when she had announced her intention of
making a will the following day and could have
made the gift testamentary. Miss Tunis was in
good health and no one anticipated her sudden
demise.

The only other evidence on which I need com-
ment is that of Miss Duryea, called for defendant. 30
Her testimony was shifty and contradictory in it-
self. She contradicted Mr. Pilch, a lawyer of high
standing, whose evidence I believe to be absolutely
true. She even contradicted Mr. Allen, himself,
m whose behalf she was called. In short, her eager-
ness to establish her case was so apparent that I
do not believe any of her testimony. It tends to
convince me that the alleged gift was never made.
It is hardly necessary to add that the burden of
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proof is upon the alleged donee to clearly prove
both delivery and donative intent.

Under the circumstances I have above set forth,
I cannot believe that a penurious old woman, in
continual fear of poverty, would, while in good
health, part with one third of her property. She
intended to dispose of it by will the next day,
which makes the gift inter vivos more improbable.
Coupling this with the deep personal interest of
the only witness to the alleged transaction and the
conduct of the alleged donee, I shall find as a fact
that there was no gift inter vivos, that is, neither
voluntary delivery nor donative intent.

I will advise a decree accordingly.

Final Decree.

Filed October 31, 1929.

IN CHANCERY OF NEW JERSEY

Between
Madiso n Trust Company, On Bill of
Complainant, Interpleader
30 and

>Final Decree
J. Frank Allen and Russell
E. Young, as Substituted
Administrator,
Defendants.

This cause being opened to the court by Arthur
T. Vanderbilt, solicitor of defendant Russell E.

40 Young, as substituted administrator of the Estate



Final Decree.

of Maria E. Tunis, deceased, and it appearing by
an interlocutory decree made in the above entitled
cause on the 12th day of June, 1929, it was ordered
that the defendants J. Frank Allen and said
Russell E. Young, as substituted administrator, in*
terplead as to the fund deposited with the Clerk
of this court in this cause by the complainant; and
it appearing that said defendants J. Frank Allen
and Russell E. Young, as substituted adminis-
trator, thereafter duly filed with the Clerk of this
court statements in writing of their several claims
to the said fund; and this cause coming on to be
heard in the presence of Arthur T. Vanderbilt,
solicitor of the defendant Russell E. Young, as sub-
stituted administrator, and King & Vogt, solicitors
of the defendant J. Frank Allen, and the court hav-
ing examined the pleadings, and having taken

10

proofs orally and in open court, and heard and 20

considered the arguments of counsel thereon; and
it appearing to the satisfaction of the court that
the defendant Russell E. Young, as substituted ad-
ministrator, is entitled to receive the said fund so
deposited in this court;

And it further appearing that the said fund,
amounting to the sum of $8,567.62, was, at the time
of the filing of the bill of complaint in this cause

paid by the complainant into this court, and that 30

the same, together with accumulated interest
thereon since accrued, but less the costs of said
complainant, still remains deposited in this court
and subject to the order and direction thereof

It 1S thereuDon, on this fifteenth day of October,

> OED™ D>adjudged and decreed that the said
defendant Enssell E. Yonng, as substituted admin-

istrator, was and now is entitled to said sum of
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$8,5667.62 so paid into court, together with all ac-
cumulations of interest thereon; and that the bal-
ance, after deducting said costs, and the lawful
commissions of the Clerk of this court, of said sum
paid into this court as aforesaid, and now remain-
ing deposited therein, together with all interest ac-
cumulated thereon, be paid to the said defendant

10 Russell E. Young, as substituted administrator, or
to his solicitor.

It 1s further ordered, adjud ged and decreed
that the costs of this cause of said defendant
Russell E. Young, as substituted administrator, in-
cluding a counsel fee of $350, which is hereby al-
lowed to said defendant Russell E. Young, as sub-
stituted administrator.

E. R. Walker,

a
20

Respectfully advised

Alo nzo Church
V. G

30

40
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Notice of Appeal.
Filed Nov. 9, 1929.

IN CHANGERY OF NEW JERSEY.

Between 10
Madison Trust Company,
Complainant,
AND

>Notice of Appeal
J. Frank Allen and Russell
E. Young, as substituted ad-
ministrator,

Defendants.
20

The defendant, J. Frank Allen, hereby appeals
from the final decree made October 15, 1929 in the
above entitled cause by the Chancellor on the ad-
vice of Vice-Chancellor Alonzo Church, and from
the whole and every part thereof, to the Court of
Errors & Appeals in the last resort in all causes.

Dated November 7th, 1929.

King & Vogt
Solicitors for and of Counsel with
J. Frank Allen, a defendant

I conceive there is good cause for appeal in the
above entitled cause.

Elmer King

Of Counsel with Defendant J. Frank

Allen. 40
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Filed Dec. 28, 1929.

NEW JERSEY COURT OF ERRORS

& APPEALS.
10
Between
Madi son Trust Company, On Appeal from the
Complainant, Court of Chancery.
and $Petition of Appeal.
J. Frank Allen, and Russell
E. Young, as substituted ad-
ministrator,
Defendants.
20

To the Honorable, the Court of Errors and

Appeals in the last resort in all causes:

The petition of J. Frank Allen, the appellant in
the above entitled cause, respectfully shows that:

1 Petitioner finds himself aggrieved by a final
decree made in the Court of Chancery by his Honor
30 Edwin Robert Walker, Chancellor of the State of
New Jersey, bearing date October 15th, 1929, in a
certain cause in said Court of Chancery wherein
the said Madison Trust Company was complainant
and the said J. Frank Allen and Russell E. Young
as substituted administrator, were defendants, in
this respect to wit: that said decree adjudged that
the defendant Russell E. Young as substituted ad-
ministrator was entitled to receive the sum of
40 $8567.62 together with the accumulated interest
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thereon paid into this Court, and the balance after
deducting the costs and the lawful commissions of
the Clerk of this Court, together with all interest
accumulated thereon be paid to the said defendant,
Eussell E. Young, as substituted administrator, or
to his solicitor.

And the petitioner appeals from the decree of the
Chancellor, which decrees as aforesaid, upon the 10
ground that the same is erroneous in that:

L The said decree should have awarded the said
money in the hands of said Court to the defendant,
J. Frank Allen and not to Eussell E. Young, as
substituted administrator.

Petitioner, therefore, prays that the said decree
of the said Chancellor may be reversed, set aside
and for nothing holden, and that petitioner may
have such other relief in the premises as to this *
Court shall seem proper.

King & Vogt
Solicitor for and of Counsel
with Appellant.

30

40
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Answer to Petition of Appeal.
Filed February 5, 1930.

NEW JERSEY COURT OF ERRORS AND

APPEALS
Betw&en
Madison Trust Company,
Complainant,
On Appeal from the
and A Court of Chancery
J. Frank Allen and Russell Answer to Petition
E. Young, as substituted ad- of Appeal
ministrator,
Defendants.

The answer of the above-named defendant, Rus-
sell E. Young, as substituted administrator, to the
petition of appeal of appellant, J. Frank Allen.

This defendant, not acknowledging all or any of
the matters which in the said petition of appeal
are contained to be true for answer thereto, never-
theless, says and admits that a decree was on the
15th day of October, 1929, made and entered in the
Court of Chancery, in the cause for that purpose
mentioned in the said petition, as is therein stated,

30 but as to the substance and form thereof, this de-

40

fendant prays to refer thereto when the same shall
be produced. And this defendant is advised and
believes, that the said decree is agreeable to equity,
and he prays that the same may be affirmed, with
costs to be adjudged to this defendant.

Arthur T. Vanderbilt,
Counsel for Defendant Rus-
sell E. Young, as Substi-
tuted Administrator.
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MOREIS COUNTY ORPHANS’ COURT.

In the matter of the Estate of

On accounting.

Maria E. Tunis, APetition.
Deceased.
To the Orphans’ Court of the County of
Morris:

The petition of J. Frank Allen, Administrator
&c. respectfully shows as follows:

1. Your petitioner is the administrator of the
estate of Maria E. Tunis, deceased, and herewith
present this account of his administration of the
aforesaid estate.

2. The names and addresses of all persons inter-
ested in said account are as follows :

Names

Jennie Douglass....
Elmer Tunis............
Hattie Genung........
Irving Tunis.
Harley Tunis___
Nellie Thompson...
Myrtle Smith.........
Sadie Dey....cceueenee
Herbert E. Dey........
Evelyn Clark..........
Charles W. Dey____
Hilda Hartdegen...
William Tunis........
Grace Winters........
Clara B. Rutherford
Fred E. Kitchell...
Hudson Kitchell
Dorothy Jameson...
Russell E. Young.
Henry R. Tunis....
Edward Kitchell...

Addresses
70 Broad St. Newark, N. J ...........
Florham Eark, N, J o,

U
U

149 Halgted St. East Ora&lge, N.j
« «

57 HillcrestTerrace u

508 Norwood St. “

103-4th Ave. Newark, N. J ..ooiviiiiieiinnnenn.
w218 Highland Ave. Newark, N. J ...
44 Fairview Ave. South Orafige, N. j.
.24 Grenada Place, Montclair, N. J ... .
30 William St. Smithbridge,
Lenox Road, N. Y. Ave. Brooklyn, N. Y.
40 Brownell St. Providence, R. I
Chatham, N. J oo v e Y
Chatham, N. J ....coovvviiienn. |
289 Woodside Ave. Newark, N. j ................

c/o Hudson I%itchell, 40 Brownell St. Provi-

dence, R

Interest
1/30
1/30
1/30
1/30
1/30
1/30
1/30
1/30
1/30
1/10
1/30
1/15
1/30
1/30
1/20
1/20
1/20
1/15
1/10
1/15

1/20

10

m»g

40
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All of the aforesaid are of full age.

Addresses Age Interest

3. The following is a summary of the aforesaid
account:

Accountant Charg es Himself as Follows:

To the amount of Inventory.................... $14,651.04

Amount collected in addition to In-
ventory ........... $2,038.52

Total Charges.oooovieieeeniinnieeerneennnnn. $16,689.56

Accountant Prays Allowance as Follows:

Amount of expenditures..............ccouun.... $1,167.44

Balance in the hands of account-
AL et $15,522.12

Your petitioner therefore prays that said ac-
count may be allowed and also for the allowance of
commissions and counsel fees.

J. Frank Allen
Administrator &ec.
Dated Morristown, N. J.,

February 15
JRVE0PY uxu.r IR -
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State of New dJersey,
County of Morris,

J. Frank Allen, being duly sworn according to
law upon his oath, deposes and says that he is the
petitioner in the foregoing petition named, and that
the matters and things therein contained are true
to the best of his knowledge and belief.

J. Frank Allen 10
Subscribed and sworn to this'
15th February

before me

Mary L. Jamieson
Notary Public of N. J.

20

30

40
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MARIA E. TUNIS

The final account of J. Frank Allen, admin-
istrator of Marie E. Tunis, lato of the County of
Morris, deceased, as well of and for. such and so
much of the estate of said deceased as has come to
his hands to be administered as for his payments
and disbursements therefrom:—

This Accoun tan t Charg es Himsel f

with amount of Inventory............. $14,65104
With excess received as follows “—
40 shares N. J. Adamant Mfg.
Co. sold at $165.....cccceeveennnen.. $6600 00
Inventoried at.....cccocoeevvcevevneennns 5000 00 1,600 00
Interest accrued on account in
First National Bank of Madi-
son, N. J i 209 90
Int. charged in inventory 3198 177 92
Coupons received on the $1000
bonds of Jersey City-Hoboken-
Paterson . ....ccooveeiiiiiiees e 40 00
St. Railway Co.
Charged in inventory.......... 39 60 Excess 40
Coupons received on the $1000
bond North Jersey Street Rail-
WAY COirrvrreeeieeees e eeiieeeieens 80 00
Charged in inventory.......... 19 80 Excess 60 20
Int. on Adamant shares................. 20000
) $16,689 56
This Acco unt ant Claim s Allowance
For loss on sale of following
bonds Inventoried value of
$1000 bond of dJersey City-
Hoboken, Paterson St. Rail-
way Co. 1st Mtg. 4s of 49.... $1,17000
Received..cooooeiiiieinniiieeen, 1,036 44
LoSS. i, R 133 56
Forward $133 56
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MARIE E. TUNIS

Forward ...

Inventoried value of $1000 bond
.of North Jersey Street Rail-
way Co. 1st Mtg. 4% Gold
Bond ...

LOSS i
Morristown Jerseyman, notice to
Creditors ..ooccceveevieeiieeieeieeieeeen
Surrogate, letters &c......ccccevvennneee.
inventory &oc..
certﬁicate

«

E. P. Burroughs & Son, Under-
taker ..o
Jennie Allen, Services..............
George Brown & Son, Markers
& Inscription ...ccceeveeeeeereenne
Dr. Seward, Physician..............
Expenses of Administrator ....

The balance due the respective
heirs will be subject to col-
lateral inheritance tax.

Sche dule of

Cash on deposit First National
Bank of Madison.......cceuu.....
Paid Collateral Inheritance

Tax e,

$1,020 00
983 22

Asset s

$133 56

36 78

1110
24 50
450
75
75

734 50
10 00

198 00
300
10 00

$1,167 44

$14,900 87

62125 an
$15,522 12

40



114

Exhibit D-I.

State of New dJersey]

County of Morris j

J. Frank Allen, the accountant above named,
being duly sworn on his oath, deposes and says that
the account as above stated is in all things just and
true both as to the charge and discharge thereof,
according to the best of the knowledge, memory and

10 belief of the deponent.
J. Frank Allen

Sworn and subscribed before me
February 1st
this 3rd day of January A. D.
1929.

Elmer King
Master in Chancery of New dJersey

To the dJudge of the Orphans Court of the
County of Morris:

The foregoing account has been by me audited
and stated and placed upon the files of my office
twenty days previous to this time and is now re-
ported for examination and allowance.

Dated April 5th, 1929.

William H. Thompson,
30 Surrogate.

By Harry R. Shupe,
Deputy Surrogate,

40
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A True and Per fect Inventory

Of the GOODS AND CHATTELS, RIGHTS AND CREDITS
of Maria E. Tunis, late of the County of Morris,
in the State of New Jersey, made by J. Frank
Allen Administrator and Pre st on A. Burroughs
and Isaac D. Reed disinterested persons. Made
this 13th day of Nov. 1928 A. D. 1928.

Cash in 1st Natl Bank, Madison, N. J.

Savings AIC e, 6853.66
Interest Apr. 1/28 to Apr. 28/28.......... 31.98
Cash in Checking A/C ....ccceevvr eveeeeenns 505.50

“ on Hand.eeoivieieeieeeee, 10.50

Two $1000. Bonds #2831—2 Jersey

City, Hoboken, Paterson Street Ry

Co. 1st Mortgage 4’s of 49.......c...... .. 1170.00
Int. Nov. 1-1927 to Apr. 28/28..eeennnnn 39.60
One $1000. Bond No. Jersey Street Ry

Co 1st Mortgage 4% Gold Bond of

48 #913 .. 1020.00
Interest Nov. 1/27 to Apr. 28/28.......... 19.80
40 shares N. J. Adamant Mfg Co. Cer-

tificate #153065 ....cccceeveeeennnns 5000.00

14651.04

(Above value quoted from letter writ-
ten by Herbert E. Dey, Secretary of
the Company on Oct. 12, 1928.)

Pre ston A. Burroughs

State of New dJersey
Morris County
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Chattels and Credits in the said Inventory set
down and specified, were by him appraised accord-
ing to their just and true respective rates and
values, after the best of his judgment and under-
standing, and that Isaac D. Reed, the other Ap-
praiser, whose name is hereunto subscribed, was
present at the same time and consented in all
things to the doing thereof, and that they appraised
all things that were brought to their view for ap-
praisement.

Pre sto n A. Burroughs

Isaac D. Reed

Sworn and subscribed before me this!
thirteenth day of Nov. 1928 A. D.)
Lillian A. Gemmel [seall]
Notary Public

State of New dJersey/
Morris County )

J. Frank Allen of the estate of Maria E. Tunis
deceased, being duly sworn according to law does
depose and say that the annexed writing contains
a true and perfect inventory of all and singular
the Goods, Chattels and Credits of the said Maria
E. Tunis Deceased as far as have come to his
knowledge or possession or to the possession of any
other person or persons for his use.

J. Frank Allen, Admr.

Sworn and subscribed before me this)
thirteenth day of Nov. 1928 A. D.)

Lillian A. Gemmel [seal]
Notary Public
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MORRIS COUNTY ORPHANS’ COURT.

In the Matter of the Estate
Order Appointing

of a  Substituted

Administrator.
Maria E. Tunis, deceased.

10

It appearing that by the decree of the above en-
titled Court, bearing date April 5th, 1929, J. Frank
Allen, Administrator of the above Estate was dis-
charged as such administrator and relieved of any
further duties in relation thereto, except the dis-
tribution of the funds remaining in his hands as
therein found and determined; and it further ap-
pearing that by said decree it was further ordered
that the next of kin of the above decedent were 20
permitted to appoint a new administrator:

It is thereupon on this Fifth day of April, 1929
upon motion of Smith & Slingerland, Proctors for
all of the said next of kin of said decedent,
ordered that letters of substitutionary administra-
tion upon the goods, chattels and credits of said
intestate be granted to Russell Young, of the Bor-
ough of Chatham, in the County of Morris and

a e of New Jersey, upon his entering into bond 30
o e Ordinary, in the sum of One Thousand Dol-
lars, with sureties to be approved by the Surrogate.

Albert H. Holland,
Judge &c.
A True Copy,
By Harry R. Shupe

Deputy Surrogate.
40
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1/5
Eliza Dey

Sadie

Bert

Nellie

Myrtle

Jennie

Charlie

1/5 part in

6 equal shares

118
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MARIA E. TUNIS

1/5 1/5 1/5
: Van Sant Tunis : Mrs. Tunis : Harriet
Kitchell
Dorothy
Hilda
Raymond
1/5 part in
3 equal shares
William Edward
Elmer Hudson
Harley Fred
Irving Clara
Hattie 1/5 part in
Grace

4 equal shares
1/5 part in 6
equal shares

1/5
: E. Young

Evelyn
Russell
1/5 part in =
2 equal shares
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BOOK KO. 201

MADISON TRUST COMPANY
Madison, N. J.

10

SPECIAL DEPARTMENT.

NAME MARIA E. TUNIS.

Not e. Present this book when drawing and

DEPOSITING MONEY. 20

Notify company at once if book is lost

Special Department

MADISON TRUST COMPANY

The following shall be the Rules and Regula-
tions of the Special Department: 30

Business Hours

I. The Special Department shall be open every
business day, from 9 a. m. to 3 p. m. Saturdays
9a.m.to 12 noon.

Draft Regulations
II. No original deposit of a sum less than Five

Dollars (15.00) shall be received from any depos-
itor. No draft shall be made for less than Five 40
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Dollars, nor for fractional parts of a dollar, unless
it be for the whole amount on deposit, or for in-
terest only.

Regar ding Signature

III. On making the first deposit, the depositor
shall be required to be present and subscribe to the

i0 signature book and signify his or her assent to be
bound by the rules and regulations of the Com-

pany.

Pass-Book Necessary for Withdrawal

IV. At the time of the making of the deposit it
shall be entered on the books of the Company. A
pass-book shall be given to each depositor and pos-
session of the book shall be treated by the Com-
pany as authority to pay the amount due thereon
to the person presenting it. In case any person
other than the original depositor shall present a
book, such person shall present an order signed by
the depositor, or such other evidence as the officers
of the Company demand.

Lost Pass-Book

In case a pass-book is lost, immediate notice must
be given to the Company in writing of that fact,
30 and the Company shall require satisfactory evi-

dence and security before issuing a duplicate pass-
book.

Optional Return of Depos it.

V. The Board of Directors or Executive Com-
mittee shall be at liberty to return the amount of
any deposit to the depositor on giving thirty days’
notice, which notice may be given by mail, direct

40 to the address upon the signature book of the Com-
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pany, and from and after the expiration of the
thirty days in said notice, the deposit shall cease
to draw interest.

Notice of Withdrawal.

IY. Deposits shall be paid only to the holders of
books at the office of the Company, by its Treasurer
on demand. The Directors reserve the right to re- (q
quire thirty days’ written notice of such demand.

Instructions for Withdrawal

VII. No money shall be withdrawn or deposited
except on presentation of the pass-book and the
person drawing must sign a receipt. If drawn by
order, the bearer of the order must sign the name
of the depositor and also his own name to the re-
ceipt, and leave with the Company the order or
power. 20

Upon Depo sitor ’s Death

VIII. In case of the death of a depositor the
amount standing to his or her credit shall be paid
to his or her duly accredited representative (admin-
istrator or executor) upon the presentation of the
certificate of the Surrogate or other proper officer,
of their appointment as such representative. Pro-
vided that in case the money due the deceased does
not exceed one hundred dollars, the Executive30
Committee may direct the same to be paid the next

of kin of the deceased, upon a satisfactory bond of
indemnity.

Married Women and Minors

IX. Deposits made by married women in their
own names cannot be drawn out by their husbands;

deposits made by minors can be drawn only by
them or on their order.

40
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Dr. Madison Trust Co.
In Acc't with Maria E. Tunis

Special Department.

Payment Deposit

1911
June 30 M ... 470—
Dec. 23 M ..ol 300—
COM e, 80—

1912
July 2 M ., 100—
Dec. 26 C ... 100—
July 7 E o, 100—
Dec. 29 E . 200—
Apr. 23 V. ... 500

July 1 V . 200—
Oct. 17 Voo, 12.76
Mar. 17/21 oo, 10.
Int. Jan/12—Jan. 21 ... 507.52
Sept. 23/21  .oceeeeee 11.26
Int. July/21....cccceiens 31.50
Nov., 15 i 10.
Int. Jan. 1922 .............. . 32.37
May 17 cooooooviiinnirnrnnnnnns 12.
Nov. 13 oo 1096.27
Int. July 1/22 ... 33.34
NOV. 16 wooeeeeeieieeaen . 40.
Interest Jul 1 ... 338.21
July 3 i, 400.
Interest to Jan 1 1927.. 219.42
APT. 9 e, 153.68
Apr. 11 i e - . 4332.27
1928

Balance

470—
770—
850—

950—
1050—
1150—
1350—
850—
1050—
1062.76
1072.76
1580.28
1591,54
1623.04
1633.04
1665.41
1677.41
2773.68
2807.02
2847.02
3185.23
3585.23
3804.65
3958.33
8290.60

8291.60
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Payments Valid to Those Hold ing Pass Books

X. Although the Company will endeavor to pre-
vent fraud being perpetrated on the depositors, yet
all payments to persons producing the pass-books
issued by the Company shall be valid payments to
discharge the Company from further liability.

Kate op Interest

XI. Interest will be allowed at the rate of 3y2
per cent, per annum, or at such higher rate, as in
the judgment of the Board of Directors, the busi-
ness of the Company for the preceding six months
will justify.

Method op Calculating Interest

XII. On the first day of July and the first day
of January on each year, interest will be credited ,,0
on amounts which have remained undisturbed dur-
ing the three or more calendar months previous to
these dates. Such interest may be drawn by the
depositors or entered in the pass-book to his or her
credit, on or after the 20th day of July and Janu-
ary, respectively. Any interest not drawn will be
credited to the depositor as of the date of the
declaration thereof, and will be added to the prin-
cipal and draw interest from such date. Subject'
to the above conditions, deposits made on or be- 30
more the third day of any month will draw interest
from the first day of such month.

X o INTEREST ALLOWED ON SUMS WITHDRAWN
BETWEEN INTEREST PERIODS,
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MADISON TKUST COMPANY
Facilities

Banking Department. In the Banking Depart-
ment 3% interest is paid on accounts subject to
check, providing a balance of $100.00 is maintained.

IQ The collection of coupons, checks, drafts, notes, etc.,
is effected without charge, checks are certified pay-
able in New York when desired, m short, every
modern facility is at the disposal of depositors.

Trust Department. This Company acts as exec-
utor, guardian, trustee and in all capacities of
trust. The charges are the same as those allowed
an individual.

Safe Depos it Department. Safe Deposit Boxes

20 are for rent at $5.00 and upwards per year. A

Storage vault is maintained wherein valuable in

bulk are cared for at the rate of 50 cents per month,

and upwards, according to value and space occu-
pied.

A Banking by Mail Department enables peo-
ple living at a distance from Madison to conduct

business with us by mail as conveniently as in per-
*

30

son.

Booklets descriptive of these departments will be
furnished upon request.

40
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MADISON TRUST COMPANY

Madison, New dJersey

Compound Interest Account

Pay to the
Order 0 oot et e e, B

Entered in Pass Book

The deposit book must be presented at time of

withdrawal

Exhibit C-2.

MADISON TRUST COMPANY

Mad ison, N. J.

SPECIAL DEPARTMENT

OPEN EVERY BUSINESS DAY

FROM 9 A. M. TO 3 P. M.

Saturday, 9 a. m. to 12 m.

Keep this book clean, Do not fold it or roll it up.
Be very careful not to lose it.

20

30

40
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MADISON TRUST COMPANY

Madison, New dJers ey

COMPOUND INTEREST ACCOUNT

Pay to the
OFAeY OF e S e,

The deposit book must be prese nted at time of
WITHDRAWAL

Exhibit C-4.

MADISON TRUST COMPANY

Madison, New dJer sey

Book No.

COMPOUND INTEREST ACCOUNT

Pay to the
order Of ..o, $.

The deposit boo k must be prese nted at time of

withdrawal

79501



OM " ferseit Court of Crrors and jtpprals,

Madison Trust Company,
Complainant,

AND On Bill of

Interpleader

J. Frank Allen and Russell E.
Young, Substituted Administrator,
Defendants.

BRIEF ON BEHALF OF J. FRANK
ALLEN.

General Statement.

This matter comes up on bill of interpleader. J.
Frank Allen, one of the defendants, claims by gift
inter vivos the sum of $8,291.60 represented by a
bank book in the Madison Trust Co. issued to Maria
E. Tunis.

Miss Tunis was a cousin of the mother of Mr.
Allen, the donee, and had been living with Mr. and
Mrs. Allen, and paying $5.00 a week for board, bed
room and sitting room. She was 84 years of age.
She had no nearer relatives than nephews and nieces
of which there were 21.

She had a lock box which she kept in a safe in
the bicycle and repair shop of Mr. Allen. This store
was a part of the building in which the Allens lived.
The keys to the box were retained by Miss Tunis
in her room.

On April 28, 1928, after supper Miss Tunis re-
quested Mr. Allen to get her box from the safe as
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she thought she had some coupons due May 1st.
Mr. Allen went to the safe returning with the box
and Miss Tunis to her bed room to get the keys.
When she returned, she opened the box and after
looking over the securities told Mr. Allen he had
done more for her than her relatives, that she had
never been so happy as when living with him and
gave him the book in question.

The next morning he went to the bank to have
the account transferred to his name; was told she
should sign an order for the amount and with a
blank order given him by the Treasurer of the Trust
Co. he returned. Arriving at home he found Miss
Tunis and Mrs. Allen entertaining five guests, who
left about quarter of twelve. Before these left
another guest came in and stayed for dinner. Miss
Tunis assisted in getting dinner and went upstairs
to change her dress at a quarter of three after the
guest had left.

When she failed to return, Mr. Allen went up
stairs with Mr. Pilch and found her sitting in her
chair dead.

Both the Administrator and Mr. Allen claim the
money. On bill of interpleader by the bank the
Vice-Chancellor held there was no gift inter vivos
and awarded the money to the Administrator. Mr.
Allen appeals.

Argument.

Maria E. Tunis at the time of the gift was 84
years old (21). She and Jennie Allen, wife of the
defendant, J. Frank Allen had known each other
for 35 years, and the last years of her life lived
with Mr. and Mrs. Allen, for which she paid $5.00
each week for board (21).

For a woman of this age, Miss Tunis had rare
mental and physical faculties; Jennie Allen testi-
fies Miss Tunis did not have a doctor for 10 years
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(26). Mr. Allen, that she always had good health ;
Mrs. Duryea who saw her Thursday prior to her
death on Saturday, says she was perfectly well (66,
72). Ethel Spargo who had lunch with Miss Tunis
the day of her death declares she was perfectly
natural. Emma Fithian who saw her from time to
time says her condition of health was apparently
as well as ever (79).

On the day of her death, Ethel Spargo testifies
Miss Tunis helped get the dinner for four (76), her
memory was good, she was in perfect health (34).
Emma Fithian declares she was as well as ever
and her mentality was very good (79).

All the witnesses for the Administrator including
the Administrator testify as to this condition.

Mrs. Clark was up to see Miss Tunis Friday
before her death, testifies that her state of health
was fine, “she had not felt better, I guess in years”
(85). Henry M. Young, another witness, swears
her physical condition was very good, but she was
sometimes forgetful, and outside the complaint that
her relatives didn’t come to see her, her conversa-
tion was normal (89). Grace B. Winters says her
physical condition was very good (90).

On Friday evening, April 27th, the night before
her death, Miss Tunis and Mr. and Mrs. Allen were
sitting at the table reading when Miss Tunis looked
up at the calendar and said, “It is near the first of
the month. I have some coupons due the first of
the month, if you will get my box I will get the
keys” (22); this box was always locked and kept
by Mr. Allen in the safe in his store and she retained
the keys. Mr. Allen went to his safe in the store
and returned with the box and Miss Tunis went
upstairs and got the keys; the testimony of Mrs.
Allen is that Miss Tunis opened the box and took
out one book and looked at that and then took out
another bank book and looked at that, then she
took a little piece of paper and crumpled it up in
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her hands. She took out the last bank book and
then picked up the first bank book, handed that to
my husband and says, “Here, Frank, you take this
for what you have done for me. You have done
more for me than any of my nieces and nephews,
and I want you to have this”, and handed the book
to Mr. Allen, she then put her bonds back in the
box, closed and locked it and returned the box to
Mr. Allen; she kept the keys and Mr. Allen put the
bank book in his pocket (22-23).

Then she said, “Frank, I want to make a will,
I don’t want my money to go the way my sister’s
did” “I want to make a will and I. want it to go to
those who need it” (23). “dJust how would you
go about it, Frank, to make a will?” “Why,” he
says, “If I was going to make a will I would get a
lawyer.” “Well, will you see to that—will you
get a lawyer?” Frank said, “You can either go to
the lawyer or have him come here.”

The next morning about 10:30, Mr. Allen took
the book over to the bank, saw Mr. Miller, the Sec-
retary-Treasurer, told him he wanted the book
transferred to his name; he also told Mr. Miller
Miss Tunis wanted a will drawn and asked him
whom he would suggest. Mr. Miller said Mr. Pilch
was the bank attorney and Mr. Allen asked him to
telephone Mr. Pilch to come up to his house and
draw a will for Miss Tunis. The Treasurer tele-
phoned Mr. Pilch and gave Mr. Allen a couple of
yellow slips for Miss Tunis (44) (C-3, C-4), which
she was to fill in and sign for the withdrawal of
the money (45). He then put the slips in the book
and took them home, arriving there a little after
eleven. Miss Tunis was sitting in the kitchen; a
brother of Mr. Allen, his daughter, and three other
children were there in the kitchen. They remained
until half past eleven (45). As they left Ethel
Spargo of Wharton, came in and stayed for lunch,
and until ten minutes of three (76). Miss Spargo
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bade Miss Tunis good-bye in the hall, when Miss
Tunis went upstairs (77) to change her dress (75).
Because of the company there during this time,
Mr. Allen had not requested her to sign the order
as he did not want to bother her at that time (47).
In the meantime, Mr. Pilch, the Attorney had ar-
rived. He was told by Mr. Allen that Miss Tunis
had gone upstairs and he would have to wait a few
minutes; after about fifteen minutes, Mr. Allen
went into the hall and called upstairs, but without
answer. Then Mr. Pilch and he went upstairs, Mr.
Allen went to the front room where she generally
sat and not finding her there went to her bed room,
and found Miss Tunis sitting in a rocking chair,
with her waist in her hand. She had washed,
combed her hair and changed her skirt; one hand
was in her lap. She was dead.

On cross-examination, Allen repeats the reason
he did not rush back from the bank and get the
withdrawal slip signed was that he did not think
there was any hurry about it, she was not sick, and
he did not want to bother her.

Mr. Pilch testifies to the telephone conversation
with Mr. Miller; the appointment to go to Mr.
Allen’s home, his arrival between two and three
o’clock, his entrance by the way of the store. Mr.
Allen going upstairs to see if Miss Tunis were
ready to receive Mr. Pilch; his quick return and
cry “My God she is dead,” the telephoned for, and
arrival of Dr. Seward and his succinct,statement
“She is dead all right” (56-57).

It will be noticed that in the evidence of Mr.
Allen he testifies that Mr. Pilch went upstairs with
him, remaining in the hall, while he looked for Miss
Tunis; Mr. Pilch testifies he remained down stairs
when Mr. Allen went up the stairs the first time, but
returned with Allen, when Allen came down and

declared she was dead. In no event is it material
to the issue.
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On Sunday, the day after her death, Mr. Allen
went to see Mr. Miller and he telephoned to Pilch
they would like to talk with him. Allen had the
bank book and Mr. Miller the Treasurer of the
Bank told Mr. Pilch that “Mr. Allen wanted the
account transferred to him, will that be all right,”
to which Mr. Pilch responded “I can’t advise the
bank to do that” (58).

Allen testifies that he did not mention to Mr.
Pilch the gift of the bank book, when he first came
to draw the will (54) and Pilch declares that the
first he heard of the book was on Sunday morning
(568). Mrs. Duryea testifies Mr.! Allen produced
the book while Mr. Pilch was there after the death
of Mrs. Tunis and told him the book was given to
him, and Mr. Pilch told him to keep it under cover
(67). Mr. Pilch recalled denies he made this state-
ment (94).

It must be borne in mind that this is a contra-
diction of testimony between Mrs. Duryea and Mr.
Pilch. Their recollection of events after the gift
should not defeat the intention of the donor when
the gift was made.

It could only be received as evidence on the
ground that the actions of the donee after the gift
might throw some light on whether the gift had
been made.

There can be no doubt that Miss Tunis had in
mind disposition of her estate, and the sequence of
events are normal and natural.

The night of the gift, Miss Tunnis said it was
near the first of the month when she had some cou-
pons due, and she wanted to deposit them in the
bank (22). This was true; she had two Jersey
City, Hoboken, Paterson St, By. first mortgage 4’s
of 49. Int. due November 1 and May 1st. (In-
ventory 115.)

After she had looked over her securities she said
taking up the book in question, “Here, Frank you
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take this for what you have done for me. You have
done more for me than any of my nephews and
nieces and I want you to have this” (22).

The nephews and nieces (Ex. D-4, p. 109) all
lived near her. 4 lived in Newark, 4 in Florham
Park, 5 in East Orange, 1 in South Orange, 1 in
Montclair, 2 in Chatham, all within a few miles of
Madison; of these seventeen living so near how
many called to this old aunt. Four are produced
as witnesses and their testimony is as follows:

Mrs. Clark called every three or four weeks
(84), and declares that Miss Tunis complained to
her that she did not remember that any of her
nephews and nieces had been to see her and felt
badly about it, and told me, “I was the only one
who came to see her” (85). Henry M. Young
says he went up sometimes every week and some-
times it would be two or three weeks before he got
a chance (88). Grace B. Winters was up probably
two or three months before she died (88). Dorothy
L. Jamison visited her aunt occasionally, may be
four or five times a year (91); is it a wonder that
with 21 nephews and nieces, the large majority
within a few minutes of her home she complained
when she received this scant attention; Mrs. Allen,
on the contrary, swears that during the whole year
Mrs. Jamison called three times and Mrs. Winters
not over three times. No other niece, nor did any
of the nephews call (27); abandoned by her rela-
tives the declaration came from the depth of her
heart when she said at time of the gift, “I have
s(gel)n the happiest year of my life here with you”

o).

The case discloses that the appellant was ap-
pointed Administrator of the Estate, and it will be
claimed here, as below, that his position as Adminis-
trator was not compatible with his claim as donee.

The adverse opinion of the court below stresses
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this point; its opportunity to disparage the testi-
mony of the appellant is apparent. If the finger
once be pointed, allegations unjustified and unwar-
ranted can follow without opportunity to stop the
turgid flow. We think he acted unwisely in hav-
ing accepted this dual position. He did not con-
sult an attorney before he accepted the appoint-
ment ; at the time he knew the bank would not pay
without a suit, and the possession of the book of
deposit without the judgment or decree of a court
would not avail him.

The highest ethics after the death of Miss Tunis
would not have made a gift, if, as a fact, the gift
had not been made; nor should conduct after the
death defeat the gift, if, as a fact, it had been made.

There are so many facts that cannot be denied.
It cannot be denied that a deposit book had been
issued by the bank to Miss Tunis. That the day
following the gift, Allen presented it to the bank
and requested the funds be transferred to him.
That slips were given him by the Treasurer, one of
which was to be signed by the depositor. His re-
turn to the house with the book and slips. The
company there present, one remaining for lunch,
and leaving at 10 minutes of three. The retire-
ment of the donor to change her dress, and her sud-
den death a few minutes later. The failure of Mr.
Allen to secure her signature to the slip or order
during the time the guests were there, and the ap-
parently robust health of the donor.

There is no denial of the testimony that Miss
Tunis kept her securities in a locked box in the
safe of Mr. Allen, and that she retained the keys in
her bed room.

It is disputed however that Miss Tunis made a
gift inter vivos of the book in question and this
denial rests in large measure on the proof that she
was extremely saving and possibly miserly.
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The vital question is did she make the gift? It
was her property and she had a legal right to make
the gift if she desired; nor is it unusual; the daily
papers, statement of our friends, the large number
of litigated cases, speak of this most common prac-
tice. The only answer to the testimony that there
was a gift, is that the deceased, because of her pe-
nuriousness would not be likely to make it. This
might be so if she had given away such a substan-
tial part of her estate, that her remaining years
might bring her to want; her age was 84 and she
had $15,000 left; ample amount to protect her
against that justly dreaded specter.

But there was a reason for her gift. She had
been living with a cousin of her mother; they were
poor, but gentle folk. She was not a boarder, she
was a member of the family, provided not only with
a bed room, but a sitting room. Since the death
of her sister, she had lived with them, and they
had made her happy, as she declared “It had been
the happiest year of her life.”

Even if she were penurious, that need not
smother gratitude.

None of us have the means of knowing what the
donor knew, because we are not occupying her stand
point, living her life, nor sharing her secret affec-
tions and hates.

It has been urged that the fact the donor intended
to make a will, is in a measure, proof that she
would not have made a gift inter vivos.

To our view, this is measurable proof that a gift
inter vivos had been made. It was the transaction
of disposing of her property and this was a part of
that intended transaction, part by gift inter vivos
and part by will.

The evidence of Mrs. Allen cannot be cast aside
because she is the wife of the Appellant. We are
unwilling to assume that because she is a wife her
evidence i1s untrue and that marriage creates a con-
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dition from which subornation of perjury natu-
rally arises.

The evidence discloses no such condition, and it
1s upon the evidence we must rely.

As we repeated why was the gift unusual, unless
gratitude or love, accompanied by a gift, is un-
usual?

Argue as we may we get back to the right of the
donor to make the gift. Not whether we would
have made it, but whether she made it.

We submit the evidence discloses she did make
the gift and the Court is asked to enforce it.

Law,

That there may be a gift inter vivos of the book
in question is well settled:

Schick vs. Crote, 15 Stew. 353, at 355;

Cook vs. Lum, 26 Vr. 373;

Stephenson vs. Earl, 20 Dick. 575;

Taylor vs. Cornell, 21 Dick. 71;

Swayze vs. Huntington, 12 Buch. 127 at
133.

The gift is complete without the delivery of a
written order by donor to the donee.

If necessary the donee, may use the name of the
administrator for the recovery of the deposit in a
legal action.

In the case of Van Wagener vs. Bonnot, et als.,
72 Eq. 143, the Court said:

“The point was suggested, and rather in-
sisted upon by counsel, that these saving bank
books on their face required an assignment in
writing by the depositor in order to transfer
the money to another. This assignment relates
to an absolute present assignment as between
the bank and the depository and is only in-
tended to regulate the legal rights of the bank
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with the Depositor. It would operate, in the
present case, no farther than to require the use
of the name of the administrator for the re-
covery of the deposit in a legal action. That
saving bank books are proper subject of dona-
tion causu mortis by delivery is settled by the
weight of authority in the American Courts,
and the decisions in our own courts in rela-
tion to choses in action and are based on
reasons which include such books.”

Corle vs. Monkhouse, 50 Eq. 537, at 543;
Travelers Ins. Co. vs. Grant, 54 Eq. 208,
at 212-213.

An illuminating and instructive case is that of
Estate of Mary Curran, 3 N. J. Miscellaneous
Reports, (page 717), where the Advisory Master
wrote this clear cut opinion:

“Bridget Connor, the Administratrix of the Es-
tate of Mary Curran, deceased, filed her account as
such executrix, to which account exceptions were
filed by three of the grandchildren and next of kin
of intestate.

Among the exceptions is one wherein it is ob-
jected that accountant is not entitled to an allow-
ance for the amount paid Bridget Connor, indi-
vidually, under claim of gift of a certain bank ac-
count in the Howard Savings Institution to the
amount of $3,584.33.

Upon the cover of the bank book the following
sections from the by-laws of the Howard Savings
Institution are printed:

‘Article 10. All deposits shall be entered in
the books of the institution, and a deposit
book shall be given to each depositor, in which
the deposits shall be entered, and which shall
be the voucher for the depositor, and possession
°f such deposit book may be treated by the in-
stitution as authority to pay the amount due
thereby to the person producing the same, and
all payments so made shall be deemed good and
valid payments to the depositors, respectively.’

‘Article 11. All drafts must be made person-
ally, or by order in writing of a depositor, if
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the institution has the depositor’s authorized
signature, or by letter of attorney duly authen-
ticated, but no person shall have the right to
demand any part of the principal or interest
without producing the deposit book that such
payments may be entered therein.’

At the hearing it was suggested that before pro-
ceeding to take testimony as to whether there was
an actual gift of the bank book, that the question
of law as to whether there could be a gift of such
bank book without a draft or order in writing by
the depositor, no such draft or order having been
given with the bank book, should be considered.

It appears to be settled in this state that the de-
livery of a savings bank pass-book, with the intent
to make a gift of the deposit, carries with it the
fund. Van Wagenen v. Bonnot, 72 N. J. Eq. 143;
concurred in by the Court of Errors & Appeals,
74 N. J. Eq. 843; Laing v. Durand, 84 N. J. Eq.
404. In the Van Wagenen Case, supra, however,
no mention of any draft, or the requirements of one,
is made, and, in the Laing case, supra, this signifi-
cant language was used: ‘There seems to be no re-
quirement for a draft in making withdrawals.
Deposits and withdrawals are entered in the pass-
book as they are made.

‘It appears from the decisions of our Courts that
they take a liberal view in relation to gifts of choses
in action. Thus in Travelers Insurance Co. v.
Grant, 54 N. J. Eq. 208, it was said that bonds and
other non-negotiable obligations for payments of
money may be subject of a valid gift, and that a
delivery of the obligation to the donee, without
written assignment, but with a closely manifested
intention to make a gift, is sufficient to satisfy the
rule requiring delivery of the things given. The
sensible rule is that the delivery must be a tradi-
tion as the nature of the subject admits of. And,
surely, the delivery of the formal writing, which
evidences the debt and form a foundation of the
right of action, is the best and only delivery of
which the subject is capable.” And in that case
it was held that a policy of life insurance payable
to the ‘legal representative of the insured’ may be
made the subject of a gift in the same manner as a
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bond or other moneyed obligation, with the same
results and without a formal assignment, even
though the policy contained a provision that no
assignment hereof will be noticed by this company
unless made in. writing, and unless a copy of such
assignment shall be given to this company within
thirty days after its execution.

In the case of Corde vs. Monkhouse, 50 N. J. Eq.
537, it was held that the doctrine now generally
recognized as the true one is that a valid gift of a
promissory note, held by the donor against another
person, may be made by simple delivery and with-
out writing of any kind.

Perhaps the most accurate statement of this
doctrine to be found in any of the cases is that
which was made by Chief Justice Shaw in Parish
vs. Stone, 14 Pick. 198, (205) where he says: ‘But
whatever doubts may have existed, it has been
decided that, as an assignment of a chose in action
1s now recognized as a good transfer of the equi-
table interest, -and as such equitable assignment is
manifested by a delivery over of the bond or other
security for money by a gift of such bond, accom-
panied by an actual delivery of the bond, an equi-
table interest vests in the donee, and the executors
of the donor, in whom the legal interest remains,
are mere trustees for the donee, and bound to per-
mit them to use their names to enforce the pay-
ment of the bond at law.’

No case decided by the Courts of New dJersey
directly in point has been pointed out, nor have I
been able to discover any such case, but it would
appear from an application of the principles enun-
ciated in the cases above cited that it should be held
that the delivery of a savings bank book with the
intent to make a gift of the deposit carries with it
the fund. This point has been variously decided in
other states, the great weight of opinion favoring
the rule above stated. The case of Ridden v. Thrall,
125 N. Y. 572, decided by the Court of Appeals is,
however, directly in point, and the by-laws printed
upon the savings bank book were, to all intents
and purposes, the same as those in the case under
consideration, and the court, in deciding that the
gift of the bank book without any order or power
of attorney by the donor, used the following lan-
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guage: iSuppose the plaintiff had purchased the
book, and had thus become the absolute owner
thereof, he could have drawn the money as owner
on presentation of the book, and the bank could
not have required as a condition of payment that
he should procure a power of attorney, or an order
from one having no interest, legal or equitable, in
the deposit. The owner in such a case should pro-
duce satisfactory evidence of his ownership of the
book, and if the bank refused to pay he would be
obliged to establish such ownership by any com-
petent evidence, and nothing more, and his right
as purchaser would be no greater than his right as
donee. He has the same right to enforce a pay-
ment that he would have had if he had been the
donee of any non-negotiable chose in action, or a
certificate of deposit, or unendorsed note. He
could establish his right to payment in such a case
by any proof showing that he was the absolute legal
or equitable owner.

From the reasoning of the various New dJersey
decisions above quoted and that contained in Rid-
den v. Thrall, supra>1 am of the opinion that a
savings bank book may be the subject matter of a
gift, even though conditions concerning the with-
drawal of the fund are those which appear in this
case, without any order or power of attorney by
the owner of the savings bank book.”

We, therefore, respectfully submit the Court
should declare the gift of the book complete and
the funds therein to belong to Mr. Allen.

King & Vogt,
Solicitors and of Counsel for
Appellant, J. Frank Allen.

Y7494
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On the morning following the gift, Allen went
over to the bank, told Mr. Miller, Miss Tunis had

given the book to him and; requested the transfer
to his name.
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He had just come from his home where Miss
Tunis resided. Her health was perfect. Her mind
rational and clear. The brief of the Administrator
charges Allen with secrecy. If he had held the
book until after her death and then sought to obtain
the money, the charge would have some weight. In
this case, Allen left a broad trail of his claim of
ownership, and if it were not a gift, sure detection.
If the book were wrongfully obtained, Miss Tunis
would quickly know it. The withdrawal of the
money required the surrender of the book to the
bank. When her book was not returned, investiga-
tion would be started, and the bank records dis-
close that he had the money. If Miss Tunis had
been 1ill, it might be argued he would have taken
this risk, but with her in good health, the imme-
diate request for transfer is but proof of the gift.

The Administrator also complains that the gift
should have been announced by Mr. Allen to his
visitors when he returned from the bank with the
slip to be signed by her, and in the same brief
argues that his efforts to secure the money after
her death, were bofh evidences of an unlawful
claim. We wonder what course of conduct would
have satisfied the yardstick by which they measure
the conduct of another.

There was no secrecy; if the stroke of death had
not come without warning, there would be no liti-
gation, and the claimant would not be striving so
hard to obtain that which is apparently his.

Miss Tunis kept her securities in a locked box
and she retained the keys. On the day the gift was
made she went to her bedroom, got the keys and
unlocked the box when it was brought to her. Be-
fore the box was returned, she again locked it re-
taining the keys.

As to the charge of domination; in the brief of
the Administrator, they allege Mr. Allen occupied
a position of trust and confidence and refer to
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pages 21, 27, 30, 49, of the state of the case to sup-
port this contention. No support is found in the
references. The evidence discloses she was a
boarder at the Allen home. That Mr. Allen’s
mother and she were cousins, and that Mr. Allen
made deposits for her in the bank.

In Haydock \s. Haydock, 34 Eq. 570, the
court said, “the evidence in the case has im-
pressed me with the conviction that at the
time when these transfers were made, the mind
of the donor approached so closely to the line
which defines the limit of legal mental ca-
pacity, that upon the ground of a want of such
capacity, I should be inclined to hold these
gifts were void: The numerous instances of
forgetfulness proven by the officers of the bank
of which he was a director, and by artisans and
business men with whom he had dealt, dis-
plays a mind upon which the business occur-
rences with which he was concerned left but
a feeble impression ”

“I take the rule to be settled that when a
person enfeebled in mind by disease or old age,
is so placed as likely to be subjected to the in-
fluence of another, and makes a voluntary dis-
position of property in favor of that person,
the court requires proof of the fact that the
donor understood the nature of the act, and

that it was not done through the influence of
the donor.”

It will also be noticed that the court, because of
this enfeebled condition held the gifts were not
inter vivos, but causa mortis.

There is nothing in this case to show dominance
of Mr. Allen. Miss Tunis, as all the witnesses tes-
tified, was alert and active in both mind and body.
The day of the gift she knew she had some coupons
due three days after; the day following the gift she
assisted in getting dinner and joined in the usual
table conversation.

Here was no feeble mind, but one, despite her
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age, that had a firm grasp of the details of her af-
fairs.

Nor does the question here involve independent
advice as in Guidetta vs. Bonaoci, 95 Eq. 147; in
that case the donor was divesting himself of all
his property. In this case, while the gift was a sub-
stantial one, the donor retained about $16,000 which
would care for all her future needs.

The only defense is that the donor was penu-
rious: as we have pointed out in our brief, she
could be both penurious and just.

The motivation for the gift was the happiness
which followed her home with the Allens and the
fear her property would go to the same nephews
and nieces who had inherited the property of her
sister.

While the law defines the natural beneficiaries
of Miss Tunis, it with equal force declares her right
to dispose of her own property as she may choose.
She had been neglected by these next of kin and
the care and attention she had the right to expect
from them had been entirely lacking. If any fair
portion of the effort now made to set aside this gift
had been given in ministration to her while living,
there is no doubt that the latter part of her life
would have been happier, and there would have
been no reason for the exclamation “you have done
more for me than any of my nieces or nephews, and
I want you to have this.”

We respectfully submit the wish of the deceased
should be carried out, and the gift upheld.

King & Vogt .
Attorneys, J. Frank Allen.
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He had just come from his home where Miss
Tunis resided. Her health was perfect. Her mind
rational and clear. The brief of the Administrator
charges Allen with secrecy. If he had held the
hook until after her death and then sought to obtain
the money, the charge would have some weight. In
this case, Allen left a broad trail of his claim of
ownership, and if it were not a gift, sure detection.
If the book were wrongfully obtained, Miss Tunis
would quickly know it. The withdrawal of the
money required the surrender of the book to the
bank. When her book was not returned, investiga-
tion would be started, and the bank records dis-
close that he had the money. If Miss Tunis had
been 1ill, it might be argued he would have taken
this risk, but with her in good health, the imme-
diate request for transfer is but proof of the gift.

The Administrator also complains that the gift
should have been announced by Mr. Allen to his
visitors when he returned from the bank with the
slip to be signed by her, and in the same brief
argues that his efforts to secure the money after
her death, were bo.th evidences of an unlawful
claim. We wonder what course of conduct would
have satisfied the yardstick by which they measure
the conduct of another.

There was no secrecy; if the stroke of death had
not come without warning, there would be no liti-
gation, and the claimant would not be striving so
hard to obtain that which is apparently his.

Miss Tunis kept her securities in a locked box
and she retained the keys. On the day the gift was
made she went to her bedroom, got the keys and
unlocked the box when it was brought to her. Be-
fore the box was returned, she again locked it re-
taining the keys.

As to the charge of domination; in the brief of
the Administrator, they allege Mr. Allen occupied
a position of trust and confidence and refer to
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pages 21, 27, 30, 49, of the state of the case to sup-
port this contention. No support is found in the
references. The evidence discloses she was a
boarder at the Allen home. That Mr. Allen’s
mother and she were cousins, and that Mr. Allen
made deposits for her in the bank.

In Haydock vs. Haydock, 34 Eq. 570, the
court said, “the evidence in the case has im-
pressed me with the conviction that at the
time when these transfers were made, the mind
of the donor approached so closely to the line
which defines the limit of legal mental ca-
pacity, that upon the ground of a want of such
capacity, I should be inclined to hold these
gifts were void: The numerous instances of
forgetfulness proven by the officers of the bank
of which he was a director, and by artisans and
business men with whom he had dealt, dis-
plays a mind upon which the business occur-
rences with which he was concerned left but
a feeble impression

“I take the rule to be settled that when a
person enfeebled in mind by disease or old age,
is so placed as likely to be subjected to the in-
fluence of another, and makes a voluntary dis-
position of property in favor of that person,
the court requires proof of the fact that the
donor understood the nature of the act, and
that it was not done through the influence of
the donor.”

It will also be noticed that the court, because of
this enfeebled condition held the gifts were not
inter vivos, but causa mortis.

There is nothing in this case to show dominance
of Mr. Allen. Miss Tui®is, as all the witnesses tes-
tified, was alert and active in both mind and body.
The day of the gift she knew she had some coupons
due three days after; the day following the gift she
assisted in getting dinner and joined in the usual
table conversation.

Here was no feeble mind, but one, despite her



4

age, that had a firm grasp of the details of her af-
fairs.

Nor does the question here involve independent
advice as in Guidetta vs. Bonaoci, 95 Eq. 147; in
that case the donor was divesting himself of all
his property. In this case, while the gift was a sub-
stantial one, the donor retained about $16,000 which
would care for all her future needs.

The only defense is that the donor was penu-
rious : as we have pointed out in our brief, she
could be both penurious and just.

The motivation for the gift was the happiness
which followed her home with the Allens and the
fear her property would go to the same nephews
and nieces who had inherited the property of her
sister.

While the law defines the natural beneficiaries
of Miss Tunis, it with equal force declares her right
to dispose of her own property as she may choose.
She had been neglected by these next of kin and
the care and attention she had the right to expect
from them had been entirely lacking. If any fair
portion of the effort now made to set aside this gift
had been given in ministration to her while living,
there is no doubt that the latter part of her life
would have been happier, and there would have
been nolreason for the exclamation “you have done
more for me than any of my nieces or nephews, and
I want you to have this.”

We respectfully submit the wish of the deceased
should be carried out, and the gift upheld.

King & Vogt,
Attorneys, J. Frank Allen.
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REPLY BRIEF OF DEFENDANT J. FRANK
ALLEN.

This reply is filed by consent of the court given
at the time of oral argument.

This was a deposit in the saving department of
he bank and required the possession and presenta-
ion of the deposit book before any money could be
withdrawn. The delivery of «this saving bank
book, without more, with intent to make a gift of
the deposit, carries with it the fund.”

Laing vs. Durand, 84 Eq. 404.

Van Wagenen vs. Bonnot, 72 Eq 143*
aff. 74 Eq. 843.

This was a gift inter vivos and not causa mortis.

Provident Institution for Savings vs.
Sister's of St. Francis, 87 Eq. at 427 *

and it is this difference which strengthens our case.

On the morning following the gift, Allen went
over to the bank, told Mr. Miller, Miss Tunis had
given the book to him and requested the transfer
to his name.
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He had just come from his home where Miss
Tunis resided. Her health was perfect. Her mind
rational and clear. The brief of the Administrator
charges Allen with secrecy. If he had held the
book until after her death and then sought to obtain
the money, the charge would have some weight. In
this case, Allen left a broad trail of his claim of
ownership, and if it were not a gift, sure detection.
If the book were wrongfully obtained, Miss Tunis
would quickly know it. The withdrawal of the
money required the surrender of the book to the
bank. When her book was not returned, investiga-
tion would be started, and the bank records dis-
close that he had the money. If Miss Tunis had
been ill, it might be argued he would have taken
this risk, but with her in good health, the imme-
diate request for transfer is but proof of the gift.

The Administrator also complains that the gift
should have been announced by Mr. Allen to his
visitors when he returned from the bank with the
slip to be signed by her, and in the same brief
argues that his efforts to secure the money after
her death, were bo,th evidences of an unlawful
claim. We wonder what course of conduct would
have satisfied the yardstick by which they measure
the conduct of another.

There was no secrecy; if the stroke of death had
not come without warning, there would be no liti-
gation, and the claimant would not be striving so
hard to obtain that which is apparently his.

Miss Tunis kept her securities in a locked box
and she retained the keys. On the day the gift was
made she went to her bedroom, got the keys and
unlocked the box when it was brought to her. Be-
fore the box was returned, she again locked it re-
taining the keys.

As to the charge of domination; in the brief of
the Administrator, they allege Mr. Allen occupied
a position of trust and confidence and refer to
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pages 21, 27, 30, 49, of the state of the case to sup-
port this contention. No support is found in the
references. The evidence discloses she was a
boarder at the Allen home. That Mr. Allen’s
mother and she were cousins, and that Mr. Allen
made deposits for her in the bank.

In Haydock vs. Haydock, 34 Eq. 570, the
court said, “the evidence in the case has im-
pressed me with the conviction that at the
time when these transfers were made, the mind
of the donor approached so closely to the line
which defines the limit of legal mental ca-
pacity, that upon the ground of a want of such
capacity, I should be inclined to hold these
gifts were void: The numerous instances of
forgetfulness proven by the officers of the bank
of which he was a director, and by artisans and
business men with whom he had dealt, dis-
plays a mind upon which the business occur-
rences with which he was concerned left but
a feeble impression

“I take the rule to be settled that when a
person enfeebled in mind by disease or old age,
is so placed as likely to be subjected to the in-
fluence of another, and makes a voluntary dis-
position of property in favor of that person,
the court requires proof of the fact that the
donor understood the nature of the act, and

that it was not done through the influence of
the donor.”

It will also be noticed that the court, because of
this enfeebled condition held the gifts were not
inter vivos, but causa mortis.

There is nothing in this case to show dominance
of Mr. Allen. Miss*Tunis, as all the witnesses tes-
tified, was alert and active in both mind and body.
The day of the gift she knew she had some coupons
due three days after; the day following the gift she
assisted in getting dinner and joined in the usual
table conversation.

Here was no feeble mind, but one, despite her
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age, that had a firm grasp of the details of her af-
fairs.

Nor does the question here involve independent
advice as in Gmdetta vs. Bonaoci, 95 Eq. 147; in
that case the donor was divesting himself of all
his property. In this case, while the gift was a sub-
stantial one, the donor retained about $16,000 which
would care for all her future needs.

The only defense is that the donor was penu-
rious : as we have pointed out in our brief, she
could be both penurious and just.

The motivation for the gift was the happiness
which followed her home with the Allens and the
fear her property would go to the same nephews
and nieces who had inherited the property of her
sister.

While the law defines the natural beneficiaries
of Miss Tunis, it with equal force declares her right
to dispose of her own property as she may choose.
She had been neglected by these next of kin and
the care and attention she had the right to expect
from them had been entirely lacking. If any fair
portion of the effort now made to set aside this gift
had been given in ministration to her while living,
there is no doubt that the latter part of her life
would have been happier, and there would have
been no reason for the exclamation “you have done
more for me than any of my nieces or nephews, and
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I want you to have this.”

We respectfully submit the wish of the deceased
should be carried out, and the gift upheld.

King & Vogt,
Attorneys, J. Frank Allen.
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This was a deposit in the saving department of
the bank and required the possession and presenta-
tion of the deposit book before any money could be
withdrawn. The delivery of «this saving bank
book, without more, with intent to make a gift of
the deposit, carries with it the fund.”

Laing \s. Durand, 84 Eq. 404.

Van Wagenen vs. Bonnot, 72 Eq. 143;
aff. 74 Eq. 843.

This was a gift inter vivos and not causa mortis.

Provident Institution for Savings vs.
Sisters of St. Francis, 87 Eq. at 427,

and it is this difference which strengthens our case.
On the morning following the gift, Allen went
over to the bank, told Mr. Miller, Miss Tunis had

given the book to him and requested the transfer
to his name.
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He had just come from his home where Miss
Tunis resided. Her health was perfect. Her mind
rational and clear. The brief of the Administrator
charges Allen with secrecy. If he had held the
book until after her death and then sought to obtain
the money, the charge would have some weight. In
this case, Allen left a broad trail of his claim of
ownership, and if it were not a gift, sure detection.
If the book were wrongfully obtained, Miss Tunis
would quickly know it. The withdrawal of the
money required the surrender of the book to the
bank. When her book was not returned, investiga-
tion would be started, and the bank records dis-
close that he had the money. If Miss Tunis had
been ill, it might be argued he would have taken
this risk, but with her in good health, the imme-
diate request for transfer is but proof of the gift.

The Administrator also complains that the gift
should have been announced by Mr. Allen to his
visitors when he returned from the bank with the
slip to be signed by her, and in the same brief
argues that his efforts to secure the money after
her death, were bo,th evidences of an unlawful
claim* We wonder what course of conduct would
have satisfied the yardstick by which they measure
the conduct of another.

There was no secrecy; if the stroke of death had
not come without warning, there would be no liti-
gation, and the claimant would not be striving so
hard to obtain that which is apparently his.

Miss Tunis kept her securities in a locked box
and she retained the keys. On the day the gift was
made she went to her bedroom, got the keys and
unlocked the box when it was brought to her. Be-
fore the box was returned, she again locked it re-
taining the keys.

As to the charge of domination; in the brief of
the Administrator, they allege Mr. Allen occupied
a position of trust and confidence and refer to
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pages 21, 27, 30, 49, of the state of the case to sup-
port this contention. No support is found in the
references. The evidence discloses she was a
boarder at the Allen home. That Mr. Allen’s
mother and she were cousins, and that Mr. Allen
made deposits for her in the bank.

In Haydock vs. Haydock, 34 Eq. 570, the
court said, “the evidence in the case has im-
pressed me with the conviction that at the
time when these transfers were made, the mind
of the donor approached so closely to the line
wdiich defines* the limit of legal mental ca-
pacity, that upon the ground of a want of such
capacity, I should be inclined to hold these
gifts were void: The numerous instances of
forgetfulness proven by the officers of the bank
of which he was a director, and by artisans and
business men with whom he had dealt, dis-
plays a mind upon which the business occur-
rences with which he was concerned left but
a feeble impression ”

“I take the rule to be settled that when a
person enfeebled in mind by disease or old age,
1s so placed as likely to be subjected to the in-
fluence of another, and makes a voluntary dis-
position of property in favor of that person,
the court requires proof of the fact that the
donor understood the nature of the act, and

that it was not done through the influence of
the donor.”

It will also be noticed that the court, because of
this enfeebled condition held the gifts were not
inter vivos, but causa mortis.

There is nothing in this case to show dominance
of Mr. Allen. Miss Tunis, as all the witnesses tes-
tified, was alert and active in both mind and body.
The day of the gift she knew she had some coupons
due three days after; the day following the gift she
assisted in getting dinner and joined in the usual
table conversation.

Here was no feeble mind, but one, despite her
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age, that had a firm grasp of the details of her af-
fairs.

Nor does the question here involve independent
advice as in Guidetta vs. Bonaoci, 95 Eq. 147; in
that case the donor was divesting himself of all
his property. In this case, while the gift was a sub-
stantial one, the donor retained about $16,000 which
would care for all her future needs.

The only defense is that the donor was penu-
rious : as we have pointed out in our brief, she
could be both penurious and just.

The motivation for the gift was the happiness
which followed her home with the Allens and the
fear* her property would go to the same nephews
and nieces who had inherited the property of her
sister.

While the law defines the natural beneficiaries
of Miss Tunis, it with equal force declares her right
to dispose of her own property as she may choose.
She had been neglected by these next of kin and
the care and attention she had the right to expect
from them had been entirely lacking. If any fair
portion of the effort now made to set aside this gift
had been given in ministration to her while living,
there is no doubt that the latter part of her life
would have been happier, and there would have
been no reason for the exclamation “you have done
more for me than any of my nieces or nephews, and
I want you to have this.”

We respectfully submit the wish of the deceased
should be carried out, and the gift upheld.

King & Vogt ,
Attorneys, J. Frank Allen.
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This was a deposit in the saving department of
the bank and required the possession and presenta-
tion of the deposit book before any money could be
withdrawn. The delivery of “this saving bank
book, without more, with intent to make a gift of
the deposit, carries with it the fund.”

Laing vs. Durand, 84 Eq. 404.
Van Wagenen vs. Bonnot, 72 Eq. 143;
aff. 74 Eq. 843.

This was a gift inter vivos and not causa mortis.

Provident Institution for Savings vs.
Sisters of St. Francis, 87 Eq. at 427,

and it is this difference which strengthens our case.
On the morning following the gift, Allen went
over to the bank, told Mr. Miller, Miss Tunis had

given the book to him and requested the transfer
to his name.
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He had just come from his home where Miss
Tunis resided. Her health was perfect. Her mind
rational and clear. The brief of the Administrator
charges Allen with secrecy. If he had held the
book until after her death and then sought to obtain
the money, the charge would have some weight. In
this case, Allen left a broad trail of his claim of
ownership, and if it were not a gift, sure detection.
If the book were wrongfully obtained, Miss Tunis
would quickly know it. The withdrawal of the
money required the surrender of the book to the
bank. When her book was not returned, investiga-
tion would be started, and the bank records dis-
close that he had the money. If Miss Tunis had
been ill, it might be argued he would have taken
this risk, but with her in good health, the imme-
diate request for transfer is but proof of the gift.

The Administrator also complains that the gift
should have been announced by Mr. Allen to his
visitors when he returned from the bank with the
slip to be signed by her, and in the same brief
argues that his efforts to secure the money after
her death, were bofh evidences of an unlawful
claim. We wonder what course of conduct would
have satisfied the yardstick by which they measure
the conduct of another.

There was no secrecy; if the stroke of death had
not come without warning, there would be no liti-
gation, and the claimant would not be striving so
hard to obtain that which is apparently his.

Miss Tunis kept her securities in a locked box
and she retained the keys. On the day the gift was
made she went to her bedroom, got the keys and
unlocked the box when it was brought to her. Be-
fore the box was returned, she again locked it re-
taining the keys.

As to the charge of domination; in the brief of
the Administrator, they allege Mr. Allen occupied
a position of trust and confidence and refer to



3

pages 21, 27, 30, 49, of the state of the case to sup-
port this contention. No support is found in the
references. The evidence discloses she was a
boarder at the Allen home. That Mr. Allen’s
mother and she were cousins, and that Mr. Allen
made deposits for her in the bank.

In Haydock vs. Haydock, 34 Eq. 570, the
court said, “the evidence in the case has im-
pressed me with the conviction that at the
time when these transfers were made, the mind
of the donor approached so closely to the line
which defines the limit of legal mental ca-
pacity, that upon the* ground of a want of such
capacity, I should be inclined to hold these
gifts were void:. The numerous instances of
forgetfulness proven by the officers of the bank
of which he was a director, and by artisans and
business men with whom he had dealt, dis-
plays a mind upon which the business occur-
rences with which he was concerned left but
a feeble impression

“I take the rule to be settled that when a
person enfeebled in mind by disease or old age,
1s so placed as likely to be subjected to the in-
fluence of another, and makes a voluntary dis-
position of property in favor of that person,
the court requires proof of the fact that the
donor understood the nature of the act, and
that it was not done through the influence of
the donor.”

It will also be noticed that the court, because of
this enfeebled condition held the gifts were not
inter vivos, but causa mortis.

There is nothing in this case to show dominance
of Mr. Allen. Miss Tunis, as all the witnesses tes-
tified, was alert and active in both mind and body.
The day of the gift she knew she had some coupons
due three days after; the day following the gift she
assisted in getting dinner and joined in the usual
table conversation.

Here was no feeble mind, but one, despite her
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age, that had a firm grasp of the details of her af-
fairs.

Nor does the question here involve independent
advice as in Gmdetta vs. Bowwci, 95 Eq. 147; in
that case the donor was divesting himself of all
his property. In this case, while the gift was a sub-
stantial one, the donor retained about $16,000 which
would care for all her future needs.

The only defense is that the donor was penu-
rious : as we have pointed out in our brief, she
could be both penurious and just.

The motivation for the gift was the happiness
which followed her home with the Allens and the
fear her property would go to the same nephews
and nieces who had inherited the property of her
sister.

While the law defines the natural beneficiaries
of Miss Tunis, it with equal force declares her right
to dispose of her own property as she may choose.
She had been neglected by these next of kin and
the care and attention she had the right to expect
from them had been entirely lacking. If any fair
portion of the effort now made to!set aside this gift
had been given in ministration to her while living,
there is no doubt that the latter part of her life
would have been happier, and there would have
been no reason for the exclamation “you have done
more for me than any of my nieces or nephews, and
I want you to have this.”

We respectfully submit the wish of the deceased
should be carried out, and the gift upheld.

King & Vogt,
Attorneys, J. Frank Allen.
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REPLY BRIEF OF DEFENDANT J. FRANK
ALLEN.

This reply is filed by consent of the court given
at the time of oral argument.

This was a deposit in the saving department of
the bank and required the possession and presenta-
tion of the deposit book before any money could be
withdrawn. The delivery of “this saving bank
book, without more, with intent to make a gift of
the deposit, carries with it the fund.”

Laing vs. Durand, 84 Eq. 404.

Van Wagenen vs. Bonnot, 72 Eq. 143;
aff. 74 Eq. 843.

This was a gift inter vivos and not causa mortis.

Provident Institution for Savings vs.
Sisters of St. Francis, 87 Eq. at 427,

and it is this difference which strengthens our case.
On the morning following the gift, Allen went
over to the bank, told Mr. Miller, Miss Tunis had

given the book to him and requested the transfer
to his name.
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He had just come from his home where Miss
Tunis resided. Her health was perfect. Her mind
rational and clear. The brief of the Administrator
charges Allen with secrecy. If he had held the
book until after her death and then sought to obtain
the money, the charge would have some weight. In
this case, Allen left a broad trail of his claim of
ownership, and if it were not a gift, sure detection.
If the book were wrongfully obtained, Miss Tunis
would quickly know it. The withdrawal of the
money required the surrender of the book to the
bank. When her book was not returned, investiga-
tion would be started, and the bank records dis-
close that he had the money. If Miss Tunis had
been ill, it might be argued he would have taken
this risk, but with her in good health, the imme-
diate request for transfer is but proof of the gift.

The Administrator also complains that the gift
should have been announced by Mr. Allen to his
visitors when he returned from the bank with the
slip to be signed by her, and in the same brief
argues that his efforts to secure the money after
her death, were both evidences of an unlawful
claim. We wonder what course of conduct would
have satisfied the yardstick by which they measure
the conduct of another.

There was no secrecy; if the stroke of death had
not come without warning, there would be no liti-
gation, and the claimant would not be striving so
hard to obtain that which is apparently his.

Miss Tunis kept her securities in a locked box
and she retained the keys. On the day the gift was
made she went to her bedroom, got the keys and
unlocked the box when it was brought to her. Be-
fore the box was returned, she again locked it re-
taining the keys.

As to the charge of domination; in the brief of
the Administrator, they allege Mr. Allen occupied
a position of trust and confidence and refer to
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pages 21, 27, 30, 49, of the state of the case to sup-
port this contention. No support is found in the
references. The evidence discloses she was a
boarder at the Allen home. That Mr. Allen’s
mother and she were cousins, and that Mr. Allen
made deposits for her in the bank.

In Haydock vs. Haydock, 34 Eq. 570, the
court said, “the evidence in the case has im-
pressed me with the conviction that at the
time when these transfers were made, the mind
of the donor approached So closely to the line
which defines the limit of legal mental ca-
pacity, that upon the ground of a want of such
capacity, I should be inclined to hold these
gifts were void: The numerous instances of
forgetfulness proven by the officers of the bank
of which he was a director, and by artisans and
business men with whom he had dealt, dis-
plays a mind upon which the business occur-
rences with which he was concerned left but
a feeble impression.”

“I take the rule to be settled that when a
person enfeebled in mind by disease or old age,
is so placed as likely to be subjected to the in-
fluence of another, and makes a voluntary dis-
position of property in favor of that person,
the court requires proof of the fact that the
donor understood the nature of the act, and
that it was not done through the influence of
the donor.”

It will also be noticed that the court, because of
this enfeebled condition held the gifts were not
inter vivos, but causa mortis.

There is nothing in this case to show dominance
of Mr. Allen. Miss Tunis, as all the witnesses tes-
tified, was alert and active in both mind and body.
The day of the gift she knew she had some coupons
due three days after; the day following the gift she
assisted in getting dinner and joined in the usual
table conversation.

Here was no feeble mind, but one, despite her
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age, that had a firm grasp of the details of her af-
fairs.

Nor does the question here involve independent
advice as in Guidetta vs. Bonmecei, 95 Eq. 147; in
that case the donor was divesting himself of all
his property. In this case, while the gift was a sub-
stantial one, the donor retained about $16,000 which
would care for all her future needs.

The only defense is that the donor was penu-
rious: as we have pointed out in our brief, she
could be both penurious and just.

The motivation for the gift was the happiness
which followed her home with the Allens and the
fear her property would go to the same nephews
and nieces who had inherited the property of her
sister.

While the law defines the natural beneficiaries
of Miss Tunis, it with equal force declares her right
to dispose of her own property as she may choose.
She had been neglected by these next of kin and
the care and attention she had the right to expect
from them had been entirely lacking. If any fair
portion of the effort now made to!set aside this gift
had been given in ministration to her while living,
there is no doubt that the latter part of her life
would have been happier, and there would have
been no reason for the exclamation “you have done
more for me than any of my nieces or nephews, and
I want you to have this.”

We respectfully submit the wish of the deceased
should be carried out, and the gift upheld.

King & Vogt*
Attorneys, J. Frank Allen.
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BRIEF ON BEHALF OF RESPONDENT
RUSSELL E. YOUNG, SUBSTITUTED
ADMINISTRATOR.

Preliminary Statement.

This matter was instituted by complainant’s
bill, interpleading the adverse claimants to the
savings account in the sum of $8,291.60 of Maria
E. Tunis, deceased. Defendant-appellant, J.
Frank Allen, claimed said sum as a gift inter
vivos from Miss Tunis, alleged to have been made
the evening before her death, and defendant-
respondent, Russell E. Young, claimed said sum
as substituted administrator of the estate of Miss
Tunis.

The only evidence presented on behalf of de-
fendant-appellant, J. Frank Allen, as to the mak-
ing of the alleged gift was the uncorroborated and
unconvincing testimony of his wife, whereas the
surrounding circumstances, the conduct of the al-
leged donee and donor and other evidence were
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all inconsistent with a gift. The Vice-Chancellor
found, as a fact, that there never was a gift to
defendant-appellant. He thereupon brings this
appeal from the decree rendered upon the finding
of the Vice-Chancellor.

ARGUMENT.

The Law of the Case.

For the purposes of this case we may concede
that there may be a gift inter vivos or causa mortis
of a savings bank book (see Van Wagenen v. Bon-
not, 72 N. J. Eq. 143 {Ch., 1906), affirmed in 74
N. J. Eq. 843 (E. £ A., 1908); Laing v. Durand,
84 N. J. Eq. 404 {Ch., 1915), even though it is not
accompanied by a written assignment as required
by the rules of the bank (see Estate of Mary
Curran, 3 N. J. Misc. 717, 129 Atl. 820 {Orphan’s
Ct., 1925).

Where, as in our case, the gift is alleged to have
been made shortly before the death of the alleged
donor and is asserted after her death the possi-
bilities of fraud are evident. The alleged donee
is tempted to falsify, for there is no one to deny.
In an attempt to protect the estates of decedents
from fraudulent claims, our courts have laid down
wholesome evidential safeguards.

(1) The alleged donee must sustain the burden
of proof imposed upon him by clear and convinc-
ing evidence.

Schroeder v. Stoky, 2 N. J. Misc. 760 {Ch.,
1924);

Reeves v. Reeves, 6 N. J. A. R. 706, 141
Atl. 175 {Ch., 1928);

Darling v. Gilmore, 7N. J. A. R. 960,146
Atl. 364 {Ch., 1929) ;



Wright v. Sauger, 101 N. J. Eq. 203,
137 Atl. 657, 659 (Ch., 1927).

1IA gift first asserted after the death of a
donor, as in this case, must he regarded with
suspicion, and the rule of law requiring gifts
to be established by clear and convincing evi-
dence, applicable in such cases, is particu-
larly applicable in this case, where a confi-
dential relation existed between the decedent
and the defendant. 28 C. J. 681, 8. 86 (5).
See, also, In Re O’Connell, 33 App. Div. 483,
53N. Y. 8. 748.”

(2) Under section 4 of the Evidence Act (2
8. 2218) the alleged donee when he brings suit is
precluded from testifying. And even where the
alleged donee’s testimony is admitted it probably
is insufficient in the absence of corroboration.

“ The naked and absolutely uncorroborated

a donee will not be accepted as

sufficient to sustain a gift as against the
estate of a deceased donor. Berg v. Baldwin
84 N. J. Eq. 90, affirmed 84 N. J. Eq. 193”.
Beyer v. Sullivan, 88 N. J. Eq. 165 (Ch.’
5211?) affirmed in 88 N. J. Eq. 595 (E. & A

Although the testimony of the wife of the al-
leged donee is admissible, the same policy which
excludes the donee’s testimony requires that her
testimony be carefully scrutinized. In Berg v.
Baldwin, 84 N. J. Eq. 90, 93 (Ch., 1914), affirmed
m 84 N.dJ. Eq. 193 (E. S A., 1915) Vice Chancel-
lor Backes said:

. j Other circumstances which influenced mv
judgment were left unspoken at the con-
clusion of the hearing. The foremost of these
concerns the credit and weight to be given to
tne testimony of the complainant’s sole wit-
ness her husband. The mystery about the
letters; their contents; how they came into

C.
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his possession; their usefulness to Mr. Car-
roll, and the use the witness could have made,
or perhaps threatened to make of them, scat-
tered very strongly of oppression at the time
of the alleged promise. This, and the utter
lack of candor in the conduct of the trial; the
disinclination to exploit all of the facts,
brought into the case such an atmosphere of
subtlety that I could not regard the witness
other than with suspicion. To all intents and
purposes he was the complaining party and
deeply interested in the outcome of the suit.
He was striving for a stake, for which he had
no living opponent. He feared no contradic-
tion, because the tongue of his real adversary
was silenced by death. While his testimony
was legally competent, 1 did not feel, under
the circumstances, that I should accept it as
true. It was absolutely devoid of corrobora-
tion by person or in circumstance, and I re-
garded myself as not justified in advising a
decree depriving a decedent’s estate of its
property upon the naked and meagre words
of this very much interested person. 1 have
since examined the books and find this view
is supported by authority, Taylor, in his
work on Evidence, section 965, says:

‘It has sometimes been supposed that it
is an absolute rule of law that a court can-
not act on the unsupported testimony of
any person in his own favour. But there
is no actual rule of law to the effect sug-
gested; though a court ought to regard a
claim against a dead man’s estate which is
only supported by the evidence of the claim-
ant with jealous suspicion, and neither it-
self act upon it nor allow a jury to do so
without corroboration, and thisirrespective
of persons.’

“ The doctrine is applicable, regarding, as
I do, the witness as the substantially inter-
ested party in the cause.”

To the same effect is the exhaustive opinion of
Stevenson, V. C. in Provident Institution v. Sis-
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ters of the Poor of St. Francis, 87 N. J. Eq. 424
(Ch., 1916), culminating at 437 in the following
language:

“Entertaining the views which I do as to
the danger of fraud through the easy estab-
lishment in the courts of gifts causa mortis
and gifts inter vivos, which are not subjected
to scrutiny untll after the death of the aliened
donor. * * *

The same thought is expressed by Vice Chancellor
Foster in Schroeder v. Stoky, 2 N. J. Misc. 760,
761 {Cli., 1924) in the following language:

“ Aside from her husband’s testimony, de-
fendant is without corroboration on any feat-
ure of her case. And it is significant that
Mrs. Schroeder did not tell her husband or
anyone else of this alleged gift, and that de-
fendant never mentioned it to complainant
when she met him at the sanatorium on Janu-
ary 6th, 1917, nor at the funeral, nor even
later, when she turned over to him in his
capacity of administrator and guardian of
all the effects and property of her sister’s
which was in her care, and he only learned
that defendant had the proceeds of the notes,
after discovering their loss, by investigation,
and through the assistance of the officers of
the trust company and of the treasury de-
partment.

The proof is neither sufficiently clear nor
convmcmg to establish a gift of the notes,

Proceeds, of their redemption to
the defendant and I will advise a decree for
complainant.”

(3) An additional safeguard enunciated in
Varrick v. Hitt, 55 Atl. 139 (N. J. Ch., 1903) af-
firmedin 66 N. J. Eq. 442 (E. & A., 1904) by Vice
Chancellor Stevenson commends itself. After dis-
cussing the rule recognizing the wvalidity of



gifts of choses in action, the learned Vice Chan-
cellor said (p. 154):

“Ido not think it is too late to suggest as a
proper rule that the absence of a written
assignment where there was knowledge of its
importance and opportunity to make it should
raise a strong presumption against the gift—
a presumption which cannot be removed in
a case like this by a single witness whose
relation to the donee or alleged donee is such
as evidently justifies the presumption that
she testifies under his control, under restraint
from him, or at his dictation. It seems to
me that in such a case the witness to sustain
the gift should be an absolutely impartial
witness, one about whose ability to tell the
truth and disposition to tell the truth there
can be no question whatever.”

(4)  Lastly, the same policy which requires the
foregoing safeguards demands that surrounding
circumstances and the conduct of the alleged
donee be carefully examined to determine whether
a gift was, in fact, made. If his conduct is in-
consistent with his claim of gift that should hear
more weight than the uncorroborated testimony
of an interested witness.

Vice Chancellor Emery stated this doctrine in
forceful language in Van Wagenen V. Bonnot,
supra, at 150:

“in Cosnahan V. Grice, 15 Moo. P. C. C.
215; 2 Ch. Eq. Dig. 2012, it was said that in
this class of cases the whole conduct of the
parties at the time must be minutely exam-
ined”for, on a question of doubtful right, it is
1mpossible not to take into account the con-
duct of a party at the time when the right
becomes first capable of assertion and not
to allow its due influence in raising a pre-
sumption in favor of or against the claim.
The conduct of the donee in taking other
property of the deceased after her death was
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given weight in this case in determining ad-
versely the question of a donation causa
mortis.”

The Court below after seeing the witnesses on
the stand and hearing them testify found, as a fact,
that no gift had been made and its finding is en-
titled to great weight in this Court.

“This Court will give great weight to the
findings of a vice Chancellor who had an op-
portunity to see the witnesses. Carton W.
Phelps, 91 N. J. Eq. 312, 109 A. 291.”
Cavanna V. Brooks, 97 N. J. Eq. 329,127 Atl.
247 (E. & A., 1925).

It 1s respectfully submitted that an analysis of
the testimony will show that the character of the
alleged donor, the circumstances of the alleged
gift, the importunities of the alleged donee in deal-
ing with representatives of the bank, his conduct
after the gift is alleged to have been made, all
negative his assertion of gift; and the force of all
of these circumstances is not overcome by the un-
convincing and uncorroborated testimony of Mrs.
Allen, whose interest in the alleged gift is as great
as that of the alleged donee.

The Facts of the Case.

Up to the time of her death, the deceased, Miss
Tunis was in the best of health (S. C, p. 26, 1L
21-25; p. 34,1. 15; p. 79, 1 11). She had not been
attended by a doctor for ten years before her
death (S. C, p. 26,1. 29). Mrs. Allen, wife of ap-
pellant testified that Miss Tunis was in “ perfect
health” on the evening of the alleged gift (S. C,
p. 34,1.16).

Mrs. Allen testified that Miss Tunis was “ ex-

tremely saving” almost to the point of “ penuri-
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ousness’ (S. C, p. 28 11 10-14) and that she was
“tight” in money matters (S. C, p. 2811. 35-41).
Deceased’s sister-in-law characterized her as “ ex-
tremely penurious” (S. C., p. 83,1. 34). Henry M.
Young related how she had objected to lending her
sister enough to pay her rent (S. C,, p. 89,11. 8-18).
Her niece, Mrs. Grace B. Winters, told how Miss
Tunis would send out “ Christmas cards with the
flap tucked in so she could put one cent on it in-
stead of two cents” (S. C,, p. 90,1. 38 to p. 91,1. 2).
Her nephew, Russell E. Young, testified that he
offered to give Miss Tunis a radio set and equip-
ment, but she refused because she was ‘afraid the
cost of the batteries would be a little bit more than
they cared to give” (S. C, p. 92,11.18-37). Indeed,
the deposit book in question is mute evidence of
her thrift. It contains no withdrawals after
April 23,1917 (S. C, p. 122).

Two weeks before the alleged gift, appellant,
at Miss Tunis’ request, withdrew all her funds
from a saving account in the Howards Savings
Institution of Newark and deposited it in the
Madison Trust Company account in question.
Obviously, at that time there was no thought or
intention of making a gift. Appellant, however,
asserts that shortly thereafter without any imme-
diate cause, while in the best of health, and with-
out expectation of death, this thrifty woman, with-
out any statements or discussions before or after
the alleged gift, disposed of the largest single
item of her estate. (“ The magnitude of the al-
leged gift also in my opinion makes against Mr.
Hitt’s contention,” said Vice-Chancellor Steven-
son in Varrick v. Hitt, supra, at page 155, refer-
ring to an alleged gift of $10,000 constituting one-
third of the alleged donor’s estate.)

Surely a story to the effect that this “ almost
penurious” woman, vitally concerned with pro-
tecting herself against want (S. C, p. 79, 1l 25
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30) gave away one-third of her entire estate (S.
C., pp. 112, 173) to one not the natural object of
her bounty, without any immediate cause, without
any previous or subsequent mention of gift and
without telling his brother and daughter who vis-
ited her the next morning in the company of her
friends, Mrs. Duryea and Mrs. Spargo, requires
the most complete and convicing explanation.

Appellant bases his claim exclusively upon the
testimony of his wife. Her story is unconvincing
and entirely uncorroborated on items where cor-
roboration was easily possible if her story were
true. The Vice-Chancellor saw her on the witness
stand and disbelieved her. An analysis of her
testimony displays the soundness of the Vice-
Chancellor’s conclusion.

It must be borne in mind that the Allens were
not wealthy and the receipt of an eight thousand
dollar gift must have been a great moment in Mrs.
Allen’s life. Until his alleged gift they had
been accustomed to receiving annually as evidence
of Miss Tunis’ generosity, $5.00 as a Christmas
gift (S .C,, p. 29,11.1-13). Aside from these Christ-
mas gifts no gratuities were ever received from
Miss Tunis.

With that background, what is Mrs. Allen’s
story? Simply that after dinner on Friday, April
27th, while they were sitting at the table reading,
Miss Tunis looked up at the calendar and said to
Mr. Allen, “ It is near the last of the month” and
“I have some coupons that are due the first of
the month and I would like, when you go down to
the bank, if you would get my box, I will get the
keys”. She then went to her room and got her
keys, and Mr. Allen got her box from the safe in
the bicycle store (S. C., p. 22). She then opened
the box, took out one bank book and looked* at it ;
and then took out another bank book and looked
at that; and then took out a little piece of paper



10

and crumpled it in her hand; and then took out
a third bank book; and then picked up the first
bank book and handed it to Mr. Allen saying,
“ Here, Frank, you take this for what you have
done for me. You have done more for me than
any of my nieces and nephews, and I want you to
have this”. She then took out her railroad bonds
and looked at them (S. C, p. 22,11. 28-40).

fs it likely that after making a “ gift”, which
compared with her $5.00 Christmas present to the
Allens of the season preceding (S. C, p. 29, 1l
1-15) must have looked to her like the establish-
ment of a Rockefeller Foundation she would have
continued looking at her railroad bonds, without
saying anything morel Is it likely that Mrs.
Allen, as she testified, said nothing (S. C, p. 35,
1 25) and that her husband “just took the book
and thanked her” I (S. C, p. 34,1. 5.

Mrs. Allen testified that the box was taken out
expressly for the sole purpose of clipping the
coupons from the railroad bonds. Yet that was
not done and no explanation for her failure to
cut the bonds was offered.

Mrs. Allen’s testimony with reference to the
coupons strains credulity to the breaking point.
On direct examination she testified that on the
evening of the alleged gift (April 27th) Miss
Tunis said:

‘11 have some coupons that are due the first
of the month, and I would like, when you go

down to the bank, if you will get my box, I
will get the keys” (S. C, p. 22, 11 8-12).

She then testified that when Miss Tunis looked
at the bonds and saw the coupons were due on
May 1st, she placed the bond back into the box,
remarked:

“Well they are not due until the last of the
month”,



and did not cut the coupons off (S. C, p. 39, 1 40,
to p. 40, 1 2).

Need we do more than merely place the above
testimony side by side?

On cross-examination Mrs. Allen’s testimony
was obviously studied; she repeated the alleged
donation speech In haec verba (S. C., p. 32, 11 25
30). Although when Miss Tunis opened the box
she did so expressly for the sole purpose of cut-
ting the coupon, Mrs. Allen is now able to de-
scribe her actions to the minutest details. On
direct examination she testified:

“ She opened the box. She took out one
bank book. She looked at that. She took
out another bank book and looked at that,
and she took out a little piece of paper and
crumpled that up in her hand. She took out
the last bank book and then she picked up
‘é}éeSfSi)rst bank book # * *7 (S. C n 22 1l

And on cross-examination she repeated every de-
tall (S. C, p. 31). Why if Miss Tunis merely
asked for the box to do the customary act of cut-
ting bond coupons did Mrs. Allen so carefully
watch her actions ?

On cross-examination Mrs. Allen added that
when Mr. Allen returned to the room after re-
placing Miss Tunis’ box in the safe Miss Tunis
said, “I hope you will live to enjoy it”, to which
he replied, “I hope so” (S. C, p. 35, 1. 10-20).
Just how his act of putting her box back in the
safe could have called forth the words, “I hope
that you will live to enjoy it” is difficult to con-
ceive.

The entire lack of preliminaries, the entire ab-
sence of an immediate cause, the irrelevancy of
conversation, the utter lack of expression by Mrs.
Allen, the colorless “thank you” of Mr. Allen,
the failure to carry out the object for which the
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box was originally produced, and the lack of any
subsequent conversation all create an impression
of unreality.

Is it conceivable that if a gift was made on Fri-
day evening Mr. or Mrs. Allen or Miss Tunis
would not have told Mr. Allen’s brother and niece
and their three children of the glad tidings when
they visited on Saturday morning? Mrs. Spargo
had lunch with Mr. and Mrs. Allen and Miss Tunis
on Saturday, but no mention of the “ gift” was
made to her (S. C., p. 80, 1. 30-40). The silence
of the alleged donor and donee and his wife can
be explained only upon the theory that no gift was
ever made. To quote from Vice-Chancellor Steven-
son’s opinion in V&wvich V. Hitt, supva, if a gift
had been made:

“Would not a person in Mr. Hitt’s situa-
tion whether he was an honest man or a rogue
plainly see that the concealment of this gift
was most dangerous?’

Mrs. Allen, in her testimony, was quite unable
to distinguish between what she actually heard
and saw and what was told her by her husband.
For example, she testified (S. C, p. 25) as if she
were present in the bicycle shop when Mr. Pilch
arrived:

“Q While she was upstairs, did anyone
come? A. Mr. Pilch.

He was the attorney? A. Yes, sir.

Q Then how long did he remain, and what
did he do? A. Well, my husband went to see
her—he says, ‘She has just gone upstairs to
dress’, and he said, ‘You will possibly have
to wait a few minutes.’ So then he came m
1n probably five or ten minutes, and went up-
stairs. He found her----- ) )

Q If you did not go with him, you can t
tell that. Your husband went upstairs? A.
Yes.
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Q What did Mr. Pilch do? A. Mr. Pilch

stayed in the store. He was in the store.”

On cross-examination she testified, however
(S. C, pp. 38 39 that she did not see Mr. Pilch
when he came into the bicycle store, nor did she
know anything about his being told by Mr. Allen
that he would have to wait a few minutes, and
that the first she really saw Mr. Pilch was when
she met her husband and Mr. Pilch in the hall and
Mr. Allen stated something about Miss Tunis
being gone.

Before passing to a consideration of Mr. Allen’s
conduct, it is significant as showing the “ thin-
ness” of her story and at the same time to indi-
cate the peculiarities of the situation that are
nowhere explained, to recall that Mrs. Allen said
that the reason Miss Tunis wanted her box pro-
duced was to cut coupons from the railroad bonds
she had in the box.

According to her story, she returned the bonds
to the box without cutting them and nothing was
said about the bonds or couporis (S. C., pp. 40,
41). We then find Mr. Allen testifying that he
went down to the bank on Saturday morning and
talked to Mr. Miller, Secretary-Treasurer of the
Madison Trust Company, with reference to hav-
ing the book transferred “and also to get the
price on railway bonds” (S. C, p. 34, 1l 13-16).
The only explanation he could make for this ref-
erence to the bonds is the following (S. €., p. 5,
n2r6):

“Q Why did you ask Mr. Miller about
the price on the railroad bonds? A. She
wanted me to get the valuation, price, on the
railway bonds.”’

Mr. Miller cannot recall any reference by Mr.
Allen on Saturday morning to railroad bonds
(S. C, p. 64, 1. 29-34). The entire situation with
respect to the railroad bonds in the story of Mr.



and Mrs. Allen was quite inexplicable, and ap-
pellant made no effort to clear it up.

wish to now consider the conduct of Mr.
Allen “at the time when the right became first
capable of assertion” (Vice Chancellor Emery-
n Van Wagenen V. Bonnet, supra) which 1s most
significant.

Of primary importance is the fact that although
the alleged donor and donee knew that a signed
order was necessary to effect the gift (S. C, p. 49,
1. 22-38; p. 50, 11 20-31; p. 65,11. 10-40) none was
executed and Mr. Allen testified that he said
nothing about a signed order after the occasion of
the alleged gift (S. C., p. 51, 1 3). The absence
of a signed order where, as here, one could have
been obtained is of the strongest character of evi-
dence against the making of a “ gift”. As stated
by Vice Chancellor Stevenson in Varrich v. Hitt,
supra, the absence of the signed order in our case
should raise “a strong presumption against the
gift” which cannot be rebutted except “ by an ab-
solutely impartial witness, one about whose
ability to tell the truth and disposition to tell the
truth there can be no question whatever.” (See
also Matthews V. Hoagland, 48 N. J. Eq. 455, 491
(Ch., 1891) where Vice Chancellor Green said:

“If the decisions in this state did not seem
to require an assignment in writing I would
be satisfied that the failure of Henry
Matthews to execute the transfer and power
of attorney on the back of the certificate was
conclusive evidence that he did not intend to
make a present gift of the stock #* *.”)

Under the rule of the Varrich case appellant’s
claim would necessarily fail even if his sole wit-
ness, his wife, had rendered a likely story.

Not only did Mr. Allen fail to obtain the order
at the time of the alleged gift but even after Mr.
Miller the treasurer of Madison Trust Company
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had declined to transfer the account without an
order he failed to obtain it or even request it from
Miss Tunis whom he saw at his home in the com-
pany of his brother and family. Later at lunch
with Mrs. Spargo and Miss Tunis he still re-
frained from mentioning the order. Indeed, he
and the alleged donor failed to even mention the
“gift” to his close relatives. His only excuse for
not asking Miss Tunis for the order was “ there
was company there and I did not bother” (S. C,
p. 47, 1. 35-40). The “company” was his own
brother and family whom he would naturally tell
about the “gift”. His haste in rushing to the
trust company on Saturday morning (the morn-
ing after the alleged gift) is strangely inconsist-
ent with his subsequent nonchalance in obtaining
her signature, which, he admitted, he knew to be
necessary (S. C, p. 50, 1 31).

At 9:30 o’clock of the morning following Miss
Tunis’ death, a Sunday morning, appellant rushed
to the home of Mr. Miller, treasurer of Madison
Trust Company, in an attempt to secure the trans-
fer of the account on that morning. His impor-
tuning Mr. Miller and his insistence that they take
the matter up at once with Mr. Pilch, counsel for
the bank (despite Mr. Pilch’s express reluctance
to receive them on Sunday morning) and his visit
to Mr. Pilch’s home that morning for the purpose
of persuading him that the account should be
forthwith transferred to him are entirely incom-
patible with an innocent frame of mind (S. C,
pp. 63, 64). These facts combined with the fact,
uncontradicted by himself and wife, that he con-
cealed the alleged gift from the various members
of the family who came to the house on Saturday
evening and Sunday morning following WMiss
Tunis’ demise (S. C, pp. 8, 90, 91) certainly
negative the thought that a gift was made.
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Subsequently Mr. Allen had himself appointed
administrator of Miss Tunisiestate. Despite this
fiduciary obligation undertaken by him, he and
his wife continued to conceal the alleged gift from
the next of kin and without notice to any inter-
ested party instituted suit individually against
the Madison Trust Company to recover the al-
leged gift (S. C, p. 81, 11 28-35). Most certainly
this course of conduct was inconsistent with
honesty.

Within two weeks after the death of Miss Tunis,
appellant again attempted to persuade Mr. Pilch
to transfer the account. This time, in his anxiety
to reduce the fund to his possession before the
next of kin were aware of the alleged gift appel-
lant went so far as to knowingly misrepresent.
Mr. Pilch testified (S. C, p. 59,11. 10-30):

“ Shortly after that, I should say probably
two weeks, it was at the next meeting of the
Madison Building & Loan Association, I was
down at the meeting and Mr. Allen came in.
He asked to see me, so we went in the back
room, and he said, ‘Can’t you advise Mr.
Miller to transfer that account to me?” He
said, ‘Miss Tunis gave me the book. It is per-
fectly all right.” 1 said, ‘No, I can’t do that,
because the account stands in the name of
Miss Tunis’, and he said, ‘Well, it is all right.
There will be no trouble’” 1 said, ‘Well, I
do not know. There might be trouble, a lot
of trouble, and I think that you should estab-
lish your right in some judicial proceeding
or legal proceeding,” or words to that effect.
And he said, ‘Well, there will he no trouble,
everybody is satisfied, 1 know.” He sad
everybody would be satisfied. He said, ‘I
know there will be no trouble.” ”

Can the statement “ Everybody is satisfied”
when appellant knew that *he had concealed the
facts from “ everybody” be reconciled with hon-
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esty of purpose? Indeed, appellant continued to
conceal the alleged making of the gift for months
thereafter, the next of kin not learning of his
claim until nine or ten months after Miss Tunis’
death (S. C, pp. 86, 88).

The remaining testimony we wish to consider
is that of Mrs. Duryea, a witness on behalf of ap-
pellant. Mrs. Duryea in her testimony not only
failed in her obvious purpose to assist appellant
at all costs, but went a long way in discrediting
the testimony of the claimants. As the Vice Chan-
cellor said (S. C, p. 101):

“Her testimony was shifty and contradic-
tory in itself. She contradicted Mr. Pilch,
a lawyer of high standing, whose evidence
I believe to be absolutely true. She even
contradicted Mr. Allen himself, in whose be-
half she Was called. In short, her eagerness
to establish her case was so apparent that I
do not believe any of her testimony.”

An analysis of Mrs. Duryea’s testimony lends
weight to the belief that there never was a “ gift” .

She first testified that she saw the bank book
Saturday morning, but quickly changed her tes-
timony (S. C., p. 66, 11. 32-35).

“@Q While you were there did you see a
bank book? A. Oh, yes, the bank book was
shown me that morning—not the book, but
told to me in the morning.’’

She then said that Mrs. Allen told her about the
“gift”, but did not show her the book (S. C, p.
67, 11 1-3). Then she testified that she thought
M. Allen produced the book while Mr. Pilch was
there, but in answer to a question almost imme-
diately thereafter, she said Mr. Allen took the
book out of his pocket and asked Mr. Pilch what
he should do with it (S. C, p. 67, 1. 13-30). The
ensuing testimony by Mrs. Duryea is significant:
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“Q What did Mr. Pilch tell im? A. Told
him to keep it under cover” (S. C., p. 67, 1L
33-35).

When questioned as to whether he used the words
“under cover” she replied:

“@Q He did not use those words, did he?
He did not use the words ‘under cover’? A.
Well, I am very sorry to say he did, because
I sat there, and I was told to remember all
that was said” (S. C, p. 67, 1 39, to p. 68 1
3).

When a colloquy ensued between the Court and
counsel, in which the Court said, “ I don’t believe
he said it, and I don’t hesitate to say that right
now” , the witness craftily changed her testimony
(S. C, p. 68 11 30-35):

“Q What is your best recollection; did he
use the words ‘under cover’? A. He did not
mean that. He meant it was a gift to him and
to keep it until the administrator was ap-
pointed and the estate came to trial, that 1s
all.”

On cross-examination, however, she reaffirmed her
original story (S. C, p. 73, 1l 12-13):

“A. He said, ‘Keep it under cover until the
administrator is appointed’. 1 sat right
there”’,

and then under the Court’s questioning, again
changed her story (S. C., p. 73, 1. 21-38):

“The Court: What did he say?

The Witness: He simply said, ‘Frank,
keep that book until there is an administrator
appointed.’

e Court: And those are his exact words?

The Witness: That is the exact words.
He Sald, ‘Keep it under cover until the admin-
istrator was appointed.” That is the words
that was said that day.”’
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Mr. Pilch denied that he ever said “keep it
under cover’’ or anything about keeping it until
an administrator was appointed (S. C.,, p. ¥4, 1l
10-22). He denied that he knew anything about
the bank book on that day (S. C., p. %4, 11 26-30).

Not only did Miss Duryea contradict the testi-
mony of another witness called on behalf of ap-
pellant but in her eagerness she contradicted the
testimony of appellant himself. Appellant testi-
fied that after waiting with Mr. Pilch for Miss

Tunis about ten or fifteen minutes (S. C., p. 46,11.
929-39).

“A. I went in and called to her from the
hall, and got no answer. Mr. Pilch came up
in the hall with me, and then we went on up.
I went to the front room where she generally
sat, in the afternoon, and she was not there.

Then I went to her room and found her sit-
ting in a chair.

.Q.hDid Mr. Pilch accompany you? A. Mr.
Pilch was in the hall upstairs.

Q You entered her room alone? A. Yes,
I entered her room alone.’9

He further testified:

¢ %1 Now after you discovered this condi-
tion did Mr. Pilch come in the room with you.
A. Yes. I called Mr. Pilch right in the room.
Called Mrs. Allen and Mrs. Duryea down-
stairs.” (S. C, p. 47,11. 12-18)

18740) “es” ec’as Allows (S. C, p. 56, 11

I rang the bell and Mr. Allen came to the

door and I went in. He said, ‘Miss Tunis 1s
expecting you; she has gone upstairs to
change her dress and she will probably see you
m about ten minutes.’” So he invited me in-
side to sit down. I sat down, and we had
some general conversation about the weather
and things like that; nothing pertaining to
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the will. Then he said, ‘Well, T will go up-
stairs. and see if she is ready.” So I re-
mained downstairs and in a few minutes he
came down and came in the room and said,
‘My God, she is dead.” So he said, ‘What
shall we do?” 1 said, ‘Well, I will go up and
see.” I went upstairs and Miss Tunis sat in
the chair, apparently looking out of the win-
dow. He said, ‘What shall we do?” 1 said,
‘The first thing to do is to send for a doctor
right away.” So he went downstairs, and in
about five minutes Dr. Seward came.”

Mrs. Duryea’s testimony is directly contradic-
tory in important details to appellant’s and that
of Mr. Pilch. She testified that she went upstairs
with Mr. Allen, Mr. Pilch and Mrs. Allen (S. C,
p. 71, 1. 8-10). She states that appellant did not
come downstairs to tell them of Miss Tunis’ death
but called from upstairs (S. 0-, p. 71, 1l 15-21).
She claims that all four went into the next room,
sat down and talked about the matter of Miss
Tunis making a will (S. C, p. 72, 11 25-32). She
claims that she suggested calling for the doctor
(S. C, p. 14, 1. 24-26) and not Mr. Pilch. She
also testified that the “ doctor was sent there be-
fore she was gone” (S. C, p. 74, 1. 12-14) al-
though what she meant by that is not quite clear.
In short Miss Duryea’s testimony instead of ful-
filling its purpose of corroborating appellant’s
story cannot help but add doubt to its truth.

At page 9 of appellant’s brief it is suggested
that since admittedly Miss Tunis intended to make
a will that 1s “ measurable proof that a gift inter
vivos had been made”. Considering that the
alleged donee was a penurious woman in fear of
poverty and in good health, how much more im-
probable it 1s that she should give away one-third
of her estate when she intended to dispose of it by
will the next day. Her life long habit and char-
acter demanded of her that she retain her money
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until death; her intention to dispose by will was
but natural; it negatives any thought of disposi-
tion by gift.

In view of the finding that no gift had been
made, the Court below, of course, had no occasion
to consider the questions of undue influence or
the understanding of the alleged donor. Admit-
tedly, the deceased, although in good health, was
very old (84 years of age) and with failing
memory (S. C., pp. 85, 88). The alleged donee
occupied a position of trust and confidence (S. C.,
pp. 21, 27, 30, 49). Although the foregoing facts
gave rise to presumptions of undue influence and
lack of understanding by the donor (Haydock v.
Raydock, 34 N. J. Eq. 570) (E. & A., 1881), no evi-
dence to rebut said presumptions was offered on
behalf of appellant. Nor did appellant offer any
proof to meet the consequent requirement of in-
dependent advice (Gmditta v. Bonacci, 95 N. .
Eq. 147) (Ch., 1923). Accordingly, even if the
transaction testified to by appellant’s wife had
taken place, appellant’s proof would not entitle
him to recover in this action.

Conclusion.

Applying the rules of law hereinbefore stated
that (1) the alleged gift must be proved by clear
and convincing evidence, (2) that the testimony
of the sole witness to the alleged gift, appellant’s
wife, must be carefully scrutinized, (3) that the
conduct of the interested parties must be care-
fully examined to determine whether it is con-
sistent with their testimony, and (4) giving its
due weight to the finding of the Vice Chancellor
who saw and heard the witnesses, can there be any
doubt that appellant’s claim must fail?
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The testimony of the sole witness to the alleged
gift (appellant’s wife) is entirely uncorroborated
and the actuality of the gift is negatived by (1)
the character and circumstances of the alleged
donor (her apparent good health leading her to
expect to continue to live on; her habits of
economy if not penuriousness, urging her to cling
to her small estate to protect her in the event of
sickness or want), (2) by the stereotyped and
improbable character of Mrs. Allen’s story (un-
corroborated on points where corroboration was
easily possible and disbelieved by the Vice Chan-
cellor), (3) by appellant’s entire conduct (a) in
failing to obtain the order which he knew to be
necessary, (b) in failing to speak to Miss Tunis
on Friday evening or Saturday morning about
the withdrawal slip, (¢) in pursuing Mr. Miller
and Mr. Pilch on Sunday morning to have the
account transferred, (d) in concealing the alleged
gift from interested parties, especially when he
was under a fiduciary obligation to them as ad-
ministrator, and (e) in misrepresenting to Mr.
Pilch that the rest of kin were satisfied, when he
knew they knew nothing of the alleged gift.

It would indeed be a dangerous precedent to
sustain the claim of an alleged donee of a bank
book, asserted after the death of the alleged
donor, supported only by his wife’s testimony,
and contradicted by every material circumstance
and the alleged donee’s conduct. If sustained,
section 4 of the Evidence Act might as well be
removed.

Lastly, even if the transaction testified to by
appellant’s wife had taken place, appellant’s proof
would be insufficient since it fails to rebut the pre-
sumptions of undue influence and lack of under-
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standing by the donor, and fails to establish any
independent advice.

It is respectfully submitted that the finding of
the Vice Chancellor and the decree rendered
thereon should be affirmed.

Respectfully submitted,

Arthur T. Vanderbilt,
.Solicitor for and of Counsel with
Defendant-Respondent, Russell
E. Young, Substituted Adminis-
trator.
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