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E SSEX  COUNTY CIRCUIT COURT. 

NOTICE OF APPEAL.

A s h e r  Mau r er ,
Plaintiff,

vs.
He n r y  Ha h n  a n d  He r m a n ]

POTOKER,
Defendants.

Action at Law 

N otice o f  Appeal.

10

Si r :

Please Take Notice that the above named defend-
ant, Henry Hahn, appeals to the Court o f Errors 
and Appeals in the Last Resort in all Causes, from  
the whole of the judgm ent entered in the above 
entitled cause, on the follow ing grounds:

1. That the trial court erred in directing a 
verdict for the plaintiff and against the defendant, 
the appellant herein.

2. That the trial court erred in striking out 
the testimony o f Henry Hahn and Ellis A. Hahn 
o f the conversation between the said Henry Hahn 
and Morez Potoker at the time that the said 
Henry Hahn signed Exhibit P-1.

Dated February 27th, 1930.

K R A E M E R  SIEGLER & SIEGLER, 
Attorneys for Defendant Henry Hahn.

JOSEPH K RAEM ER, 
of Counsel.

To Philip J. Schotland, Esq.,
9 Clinton St.,

Newark, New Jersey,
Attorney for Plaintiff.
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SUM M ONS.

The State of New Jersey to
Henry Hahn and Herman Potoker. 
You are Summoned to answer the 

(SEAL) annexed complaint of Asher Maurer 
in an action at Law in the Essex 

10 County Circuit Court. And take
notice that unless you file your answer to said 
complaint with the Clerk of the said Essex County 
Circuit Court, at Newark, N. J. within twenty 
days after the service upon you of this writ and 
the annexed complaint, the plaintiff may proceed 
in the suit and judgment may be entered against 
you.

W i t n e s s , Worrall F. Mountain, Esquire, 
nrx Judge of aforesaid Court, at

Newark, N. J. this 14th day of 
May, nineteen hundred and 
twenty-seven.

M, S. MAURER, 
Attorney.

JOHN H. SCOTT, 
Clerk.

30

40
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C O M PLA IN T.

ESSEX COUNTY CIRCUIT COURT.

A s h e r  Ma u r e r , \
Plaintiff, I

vs. ( Action at Law
He n r y  Ha h n  a n d  He r m a n  i COIMPLAINT

POTOKER, 1
Defendants. I

The plaintiff, Asher Maurer, residing in the City 
of Newark, Essex County, New Jersey, respectfully 
shows that:

1. On November 5, 1926, Morez Potoker bor-
rowed from the said Asher Maurer the sum of 
$3,000.00 for a period of six months and gave as 
security therefor a note dated November 5, 1926 
in the sum of $3,000. payable in six months from 
date thereof at the Merchants & Manufacturers 
National Bank, Newark, N. J. a true copy of 
which note is hereto annexed as Schedule A.

2. The said note was endorsed by Herman 
Potoker and Henry Hahn, defendants herein to 
the plaintiff as accommodation endorsers.

3. There was an arrangement that the said 
Morez Potoker was to pay $500 on the fifth day 
of every month after November 5, 1926, until 
May 5, 1927 when the full amount shall have been 
paid off and to be evidenced by six checks one for 
each month, but not one of these checks was ever 
paid and the full amount of $3,000. is still due 
and owing.

4. Said note fell due on May 5, 1927, and was 
presented for payment at the Merchants Trust 
Company of Newark, New Jersey, formerly the 
Merchants & Manufacturers National Bank of

10
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Complaint.

Newark, N. J. but said note was protested on 
May 5, 1927 for non payment because the account 
had been closed and it appears that the said Morez 
Potoker had been adjudged a bankrupt hereto-
fore and one Barnev Larkey had been appointed 
trustee. A true copy of the certificate of protest 
is annexed to the within complaint as Schedule B.

5. Notice of protest of said notes was duly 
mailed to Herman Potoker and Henry Hahn on 
May 5, 1927 at 6:00 P. M. and in addition notice 
of the protest was brought to the attention of 
Henry Hahn personally by Maurice S. Maurer for 
and in behalf of the plaintiff hereon on the morn-
ing of May 6, 1927 at 10:30 A. M. at the office 
of Henry Hahn, 9 Clinton Street, Newark, New

20 Jersey and the said Henry Hahn admitted receipt 
of the notice of protest.

6. The said Morez Potoker also gave to the 
plaintiff herein as a pledge to secure the note a 
coal certificate for one share of stock in the New 
Jersey Coal Dealers Association. This certificate 
was offered by the Trustee in Bankruptcy for pub-
lic sale and no bids could be obtained thereon as 
this certificate is valueless.

30  7. Said note and the checks are still the prop-
erty of Asher Maurer, the plaintiff herein as well 
as the coal certificate which was given as a pledge 
to secure same and the full amount of $3,000. with 
legal interest is still due and owing.

Wherefore, the plaintiff demands as damages 
from Henry Hahn and Herman Potoker the sum 
of Three Thousand Dollars ($3,000.) with legal 
interest from November 5, 1926 and costs of suit.

40 M. S. MAURER,
Attorney of Plaintiff.
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SCHEDULE A.
Newark, N. J.

November 5, 1926.

$3,000.
Six Months after date I promise to pay to the
order of Asher Maurer, Three Thousand 00/00 
Dollars at Merchants & Manufacturers National 
Bank Value received with interest at — per cent,
per annum.
No. Due May 5, 1927.

Morez Potoker

E n d o r s e r s  :

Herman Potoker 
Henry Hahn 

A. Maurer

30

40
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P R O T E S T  O F N O TE .

U n i t e d  St a t e s  o f  A m e r i c a  \
St a t e  o f  N e w  Je r s e y  V ss.
Co u n t y  o f  E s s e x . )

On the 5th day of May, in the year of our 
Lord One Thousand Nine Hundred and Twenty-

mo Seven at the request of the Merchants Trust Com-
pany of Newark, I, Samuel P. Watson a Notary 
Public in and for the State of New Jersey, duly 
appointed commissioned and sworn, did present 
the original instrument, hereunto annexed, at 
Merchants Trust Co., Newark, N. J. to the book-
keeper thereof and of him demanded payment who 
then and there refused to pay the same, saying 
account closed whereupon and before the hour 

on of 6 P. M. on the said day I deposited in the post 
U office at Newark, N. J. written notices of the dis-

honor of the said instrument, addressed as fol-
lows: with postage thereon prepaid.

Morez Potoker c/o Herman Potoker, 21 Joyce 
St., West Orange, N. J.

Herman Potoker, 21 Joyce St., West Orange, 
N. J.

Henry Hahn, 9 Clinton Street, Newark, N. J. 
30 a . Maurer, 21 William Street, Newark, N. J.

And because of the non payment of the said 
instrument as aforesaid, I, the said Notary at the 
request aforesaid did PROTEST and by these 
presents do publicly and solemnly PROTEST, as 
well against the drawer and endorsers of the said 
instrument as against all others whom it doth or 
may concern, for exchange, re exchange and all 
costs, charge, damages and interest already in-

40
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Protest of Note.

curred and to be hereafter incurred for want of 
payment of the said instrument.

Thus done and protested in the City of Newark, 
County of Essex and State of New Jersey, the 
day and year first above written.

SAMUEL P. WATSON,
A Notary Public of New Jersey.

10

20

30

4 0
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A N S W E R  TO D E F E N D A N T  H E N R Y  H A H N . 

E S S E X  COUNTY CIRCUIT COURT.

10

A s h e r  Ma u r e r ,
Plaintiff,

vs.
He n r y  Ha h n  a n d  H e r m a n  

P o t o k e r ,
Defendants.

Action at Law
Answer of 
Defendant 

Henry Hahn.

The defendant, Henry Hahn, answering the 
complaint herein says:

1. He denies the allegations contained in para-
graph No. 1 of the complaint, except as admitted
by the first separate defense.

20 . .
2. He denies the allegations contained in para-

graph No. 2 of the complaint, except as admitted 
by the second separate defense.

*3. He has no information with respect to the 
truth of the allegations contained in paragraph 
No. 3 of the complaint, and therefore neither af-
firms nor denies the same, and alleges that if an 
arrangement was made, as therein set forth, it 
was between the said plaintiff, and the said Morez 

30 Potoker.

4.. He denies the allegations contained in para-
graph No. 4 of the complaint, except as set forth 
in the second separate defense.

5. He admits the allegations contained in para-
graph No. 5 of the complaint, but denies that the 
said notice was due and legal notice of the protest 
of the alleged note in question.

40
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Ansiver of Defendant Henry Hahn.

6. He admits the allegations contained in para-
graph No. 6 of the complaint.

7. He denies the allegations contained in para-
graph No. 7 of the complaint.

FIRST SEPARATE DEFENSE.
1. On or about November 5th, 1926, this de-

fendant signed a paper which the defendant, 
Morez Potoker, represented to be a guaranty for 
coal to be purchased by him in the course of his 
business as a wholesale coal dealer.

2. After this defendant had signed said paper 
in the form of a blank note, to be used as a 
guaranty for payment of coal to be purchased by 
said Morez Potoker, the said Morez Potoker unlaw-
fully, and without the consent of this defendant, 
wrote in the writings and figures that appear in 
the copy annexed to the said complaint and marked 
“Schedule ‘A’ ” .

3. Said unlawful diversion and illegal alteration 
of said paper signed as aforesaid by this defend-
ant, was with the knowledge of the plaintiff here-
in, and the said plaintiff is not a holder in due 
course and for a valuable consideration, but took 
said note with notice of the fact that the same had 
been diverted by the said Morez Potoker for a 
purpose other than the same was authorized, and 
that it was illegally altered, without the consent 
of this defendant.

4. Said plaintiff, because of the notice of the 
said illegal diversion and illegal alteration of the 
said paper marked “Schedule ‘A’ ” and because of 
his acquiesence therein, is not legally entitled to 
recovery on said paper.

10

20

30
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Answer of Defendant Henry Hahn.

SECOND SEPARATE DEFENSE.
1. Said alleged note was payable in install-

ments of five hundred ($500.00) Dollars on the 
fifth day of every month after November 5th, 
1926, until May 5th, 1927 when the full amount 

10 should have been paid off. Said payments were 
evidenced by six checks, one for each month, as 
set forth in paragraph No. 3 of the complaint. 
The first payment was due on December 5th, 1926, 
but said check was dishonored, and no notice given 
to this defendant of dishonor, for the non pay-
ment of said installment.. The second payment 
was due on January 5th, 1927, but said check 
was dishonored, and no notice given to this defend-
ant of dishonor for the non payment of said in- 

20 stallment. The third payment was due on Feb-
ruary 5th, 1927, but said check was dishonored and 
no notice given to this defendant of dishonor for 
the non payment of said installment. The fourth 
payment was due on March 5th, 1927, but said 
check was dishonored and no notice given to this 
defendant of dishonor for the non payment of said 
installment. The fifth payment was due on April 
5th, 1927 but said check was dishonored, and no 
notice given to this defendant of dishonor for the 

30 non payment of said installment. The plaintiff 
is not entitled to recover for the installments of 
Five Hundred ($500.00) Dollars each which fell 
due on December 5th, 1926, January 5th, 1927, 
February 5th, 1927, March 5th, 1927 and April 
5th, 1927 respectively, for failure to give due 
notice of dishonor of said note to this defendant.

40
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Answer of Defendant Henry Hahn.

THIRD SEPARATE DEFENSE.
1. The said plaintiff accepted said alleged note 

from the said Morez Potoker as security for the 
payment of a usurious loan, in that the said Morez 
Potoker paid the sum of Twelve Hundred ($1,200.- 
00) Dollars as a premium for the making of said 10 
loan of Three thousand ($3,000.00) Dollars by 
Asher Maurer, the plaintiff to him, the said Morez 
Potoker, and said plaintiff is therefore not a bona 
fide purchaser for value of said note and is there-
fore not entitled to recover, in any event, more 
than the true principal of said loan, without costs, 
as provided by an Act of the Legislature of the 
State of New Jersey, entitled “An Act Against 
Usury,” Revision of 1877..

20
KRAEMER & SIEGLER,

Attorneys for Defendant 
Henry Hahn.

40
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NOTICE OF MOTION. 

ESSEX COUNTY CIRCUIT COURT.

A s h e r  Mau r e r , \
Plaintiff, I

VSt I Action at Law
10 He n r y  Ha h n  a n d  He r m a n /  Notice of Motion> 

POTOKER, V
Defendants. I

TO—

Kraemer and Siegler, Attorneys of defendant, 
Henry Hahn, 164 Market Street, Newark, N. J.

Ta k e  Notice  that on Saturday July 9, 1927, at 
10:00 A. M. (D. S. T.) or as soon thereafter as 

2q  counsel can be heard, I shall move before the 
Judge of the above court, at the Court House, 
Newark, New Jersey, to strike out the answer and 
separate defenses of the defendant, Henry Hahn, 
filed in the above matter and for entry of sum-
mary judgment on the following grounds:

1. The said answer is sham and frivolous 
and is filed for the purpose of delay.

2. The first separate defense is false.
3. The first Separate defense does not constitute 

30 a legal defense.
4. The second separate defense is sham.
5. The second separate defense does not con-

stitute a legal defense.
6. The third separate defense is sham.
7. The third separate defense does not set up 

a proper legal defense.
And the plaintiff shall rely on the affidavits 

hereto annexed.

M. S. MAURER,
^  Attorney of Plaintiff.
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AFFIDAVIT.

ESSEX COUNTY CIRCUIT COURT.

A sh e r  Maure r ,
Plaintiff, 

vs.

He n r y  Ha h n , et al,
Defendants.

Action at Law 
Affidavit. 10

Sta te  o f  Ne w  Jer s e y  
Co u n t y  o f  Es s e x .

Asher Maurer of full age being duly sworn ac-
cording to law on his oath deposes and says:

“I am the plaintiff in the above entitled matter. 20 
On or about the third day of November, 1926, my 
brother Herman Maurer, came to me and explained 
to me that one Morez Potoker needed money and 
had asked my brother to raise it for him some-
where. My brother further explained to me that 
he had had dealings with him before on notes 
which had been endorsed by one Henry Hahn, a 
lawyer, in this city, and a Herman Potoker, son of 
said Morez Potoker. He told me that the notes 
have always been honored and that he had never 30 
any trouble. He told me that he was making the 
request at the suggestion and for Morez Potoker 
and that he would get me a note endorsed by 
Henry Hahn and Herman Potoker and also six 
checks payable every month at $500. and that I 
would get the $90. interest immediately.

“This was agreeable to me and I gave a check 
of $3,000. to my brother, Herman Maurer, which 
check was made payable to Morez Potoker, a true 
copy of said check being hereto annexed as sched- 10
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Affidavit.

ule A. This check was out of the funds of New 
Jersey Lamp Works, Inc., of which I am president, 
and which is chargeable against my account as a 
loan.

“ I never saw or met Morez Potoker or Henry 
10 Hahn or Herman Potoker. All my dealings were 

through Herman Maurer who represented to me 
that he represented Morez Potoker. The note 
which I received from Morez Potoker through Her-
man Maurer, does not say anything about install-
ment-payments. And the note itself is not payable 
in installments as evidenced by the copy hereto 
annexed. The checks which I received are not 
endorsed by Henry Hahn or Herman Potoker and 
they are not a party at all to the said checks.

20 “ Some time in December 1926 I was informed 
that Morez Potoker went into bankruptcy and I 
immediately turned over the note to my son, 
Maurice S. Maurer, for him to attend to same for 
me.

“ The next time that I heard anything pertaining 
to the said note was the sixth of May, 1927, the 
day after the note became due. I received a tele-
phone call from my son, Maurice S. Maurer and 

30 he advised that he was at the office of Henry 
Hahn and that he had notified Mr. Hahn of the 
protest of the note and Mr. Hahn offered to pay 
me $500. in cash and to give me a mortgage on 
certain property for the balance of $2,500. payable 
in three years and my son asked me whether this 
was agreeable to me and I told him that I would 
accept such settlement.. I thereafter learned that 
he refused to go through with the arrangement 
and I authorized my son to institute suit.

40
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Affidavit.

“Several days thereafter Henry Hahn sent a 
letter to my son arranging an appointment at the 
office of Joseph Kraemer on Thursday, May 12,
1927 at 4:00 P. M. After that appointment my 
son advised me that an offer had been made to 
pay my note by a settlement of 70% which I ac- ^f) 
cepted and told my son to accept but I never heard 
thereafter and I ordered my son to proceed at once 
with the suit.

“As stated before, I never met any of the 
parties, had no other dealings with any of the 
parties, was not informed, at all at any time per-
taining to relationship between Henry Hahn and 
Morez Potoker nor of the consideration he may 
have gotten, if he did, for his endorsement nor 
did Herman Maurer say anything to me pertaining 20 
to same.
Sworn and subscribed to 
before me this 24th day of 
June, 1927.

A. MAURER.
MACLYN S. GOLDMAN,

Notary Public of N. J.

30

40
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A F F ID A V IT .

ESSEX COUNTY CIRCUIT COURT.

A s h e r  Mau r e r ,
Plaintiff,

10
He n r y  Ha h n , et al,

Defendants.

St a t e  of  Ne w  Jer s e y  
Co u n t y  of  E s s e x .

Herman Maurer, of full age, being duly sworn 
according to law, on his oath deposes and says, 
that:

20 “On or about the latter part of October, 1926, 
Morez Potoker came to me at my residence, No. 223 
Renner Avenue, Newark, New Jersey, and asked 
me for an addition loan of $3,000. I had given 
Mr. Potoker several loans of $3,000. prior to that 
date on notes which were endorsed by his son, 
Herman Potoker and by his friend, Henry Hahn. 
Two of the notes have already been paid off and a 
third note I still hold and at that time had not yet 
matured.

“ I advised Mr. Potoker that, though I was will-
ing to loan him further amounts, I did not have 
any money at that time available. He inquired 
whether I could get any money for him anywhere. 
1 promised Mr. Potoker I would try to get it for 
him from someone because of the business deal-
ings that I have been having with Mr. Potoker for 
quite a long time pertaining to the purchase of 
coal. .

Action at Law 
Affidavit.

40
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Affidavit.

“I then approached my brother, Asher Maurer 
at his place of business 21 William Street, New-
ark, N. J. and explained to him my previous deal-
ings with Mr. Potoker and that I had received as 
security for loans from him, notes which were 
endorsed by his son, Herman Potoker, and his 
friend, Henry Hahn and which notes had been 
honored upon presentment and I told him that 
Mr. Potoker would give him the same kind of 
a security.

“My brother then told me that he would want 
the same arrangement that is, a note similarly 
endorsed with checks for monthly payments.

“I told my brother that this was agreeable to 
Morez Potoker who I was representing and for 
whom I made the request and my brother then 
gave me a check for $3,000. a true copy of> which 
is hereto annexed as Schedule A.

“I took this check and turned it over to Morez 
Potoker at my house, 223 Renner Avenue, New-
ark, N. J. and received from him a note dated 
November 5, 1926 to the order of Asher Maurer 
for $3,000. and endorsed by Herman Potoker and 
Henry Hahn.

“At that time only Mr. Morez Potoker and my-
self were present and the note was filled in in my 
presence by Morez Potoker and I noticed that the 
endorsements were already on the back of the 
note. The said note was filled in by said Morez 
Potoker and made to the order of Asher Maurer 
payable in six months at the Merchants & Manufac-
turers National Bank and at the same time he 
also made out and gave me six checks to the or-
der of Asher Maurer for $500., each check payable

10

20

30

40
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Affidavit.

one every month. The note however did not have 
any statement in it whatsoever pertaining to any 
installment payments. A true copy of the said 
note which he gave me is hereto annexed as 
Schedule B. I then gave him the check of $3,000. 

- q  of Asher Maurer and he gave me the note and 
checks, a certificate and $90. cash for the interest 
that is due for the loan.

“At no time have I spoken to or ever seen Mr. 
Henry Hahn in this transaction or any other trans-
action that I personally ever had with Morez 
Potoker. At no time did Morez Potoker ever meet 
or deal with Asher Maurer in the present trans-
action because I, at the request of Morez Potoker 
approached my brother, obtained his check and 

20 turned same over to Morez Potoker and was the 
go between for Morez Potoker in this matter.

“At no time did Morez Potoker advise me what 
understanding or arrangement there may have 
been between him and Henry Hahn except that I 
knew that his endorsement was an accommodation 
endorsement so that Mr. Morez Potoker could get 
credit on that endorsement as had been done prev-
iously in dealing with me.”

30 HERMAN MAURER.
Sworn and subscribed to 
before me this 24th day 
of June, 1927.

MACLYN S. GOLDMAN,
Notary Public of N. J.

40
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A F F ID A V IT .

ESSEX COUNTY CIRCUIT COURT.

A s h e r  Mau re r ,
Plaintiff, 

vs.

He n r y  Ha h n , et al,
Defendants.

St a t e  o f  Ne w  Je r s e y go
Co u n t y  of  Es s e x .

Maurice S. Maurer, of full age, being duly sworn 
according to law on his oath deposes and says, 
tiiat: 20

“I am the attorney of the plaintiff herein: some 
time in the latter part of December, 1926, the 
plaintiff, my father, turned over to me a note, a 
true copy of which is hereto annexed as Schedule
B. which is dated November 5, 1926, to the order 
of Asher Maurer for $3,000. payable in six months 
thereafter at the Merchants & Manufacturers Na-
tional Bank and which note is endorsed by Herman 
Potoker and Henry Hahn; and my father then 
advised me that the said Moriz Potoker had been 30 
adjudged a bankrupt. On or about the sixth day 
of January, 1927 Henry Hahn called at my office,
207 Market Street, Newark, N. J. at my request 
pertaining to another extraneous matter which I 
had to take up with him and at that time I in-
formed him of this note and of the fact that 
this note would come due on May 5, 1927 and 
would undoubtedly be protested because of the 
bankruptcy of Morez Potoker. Mr. Hahn admitted 
his endorsement and admitted that he had endorsed 40

Action at Law 
Affidavit.
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Affidavit.

this note in blank together with other notes and in 
the same manner as other notes which he had 
endorsed in blank for the said Morez Potoker and 
fold me that the endorsements were accommodation 
endorsements without consideration to help Morez 
Potoker who was an old friend of his and as Henry 
Hahn expressed it ‘almost like a father to me” Mr. 
Hahn requested that I wait a while pertaining to 
the note due to Asher Maurer.

“ On February 8, 1927, Henry Hahn called at 
my office again pertaining to that other matter 
and I once more called his attention to the Asher 
Maurer note and he prayed for further extension 
of time. On April 20, 1927, two weeks before the 
Asher Maurer note would mature, I sent a regis- 

20  cered letter to Henry Hahn, a true copy of which 
letter is hereto annexed as Schedule C. together 
with a true copy of the return receipt, herein 
mentioned as Schedule D, in which letter I in-
formed him that the note of Morez Potoker dated 
November 5, 1926, in the sum of $3,000, to the 
order of Asher Maurer on the Merchants & Manu-
facturers National Bank will come due on May 5, 
1927 at which time it will undoubtedly be protested 
for non payment because the said Morez Potoker is 

30  bankrupt and I further advised him that the note 
was endorsed by him and I was giving him this 
notice so that he may arrange to settle same be-
fore it is protested for non payment and I also 
advised him that I give him this notice so that 
there will be no question of his having notice of the 
note or the due date thereof. I received the re-
turn receipt but did not hear from Henry Hahn 
at all.

40
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Affidavit.

“The note came due on May 5, 1927 and I pre-
sented it to the Merchants & Manufacturers Na-
tional Bank and asked them to take care of the 
payment or, in the case of non payment the pro-
test of the said note and the mailing of the notices 
of protest and I gave to the bank the addresses of 
the endorsers the address of Henry Hahn being 
No. 9 Clinton Street, Union Building, Newark, N. 
J. I called at the Merchants Trust Company, 
formerly the Merchants & Manufacturers National 
Bank on May 6, 1927 at 10:00 A. M. I received 
from the bank the original certificate of protest, 
a true copy of which is hereto annexed as Schedule 
E, together with the note and was advised that a 
notice of protest had gone out to every endorser 
about 6:00 o’clock on May 5, 1927. From the 
bank, I immediately went to the office of Henry 
Hahn, at No. 9 Clinton Street, Newark, N. J. and 
after waiting about a half hour for Mr. Hahn to 
appear, I personally and orally told Mr. Henry 
Hahn at his office on that morning, to wit, May 6, 
1927, about 10:30 A. M. that the note of Morez 
Potoker to the order of Asher Maurer for $3,000. 
which came due on May 5, 1927, had been pro-
tested for non payment and I showed him the 
original certificate and particularly the clause 
therein which says that notice had been mailed to 
the said Henry Hahn and then the said Henry 
Hahn admitted to me that he had gotten that 
notice of protest and he looked for it on his desk, 
found it among his papers and then showed to me 
the notice which he had that morning received.”

“We then discussed the matter and Henry Hahn 
told me that he did not want to “beat” anybody 
out of his money and proposed a settlement. I 
called up my father on the telephone in Henry

10

20

30

10



Affidavit.

10

20

30

Hahn’s presence and told him of the offer of settle- 
mi nt which was $500. to be paid in cash and $2,500 
by a mortgage for three years and my father ac-
cepted the offer. Mr. Hahn then requested that I 
give him until 1 :45 P. M. of that day to draw up 
the papers and an appointment w.as made for the 
early afternoon. Some time during the morning, 
I was notified that the office of Henry Hahn 
had called up and left a message that Mr. Hahn 
could not keep the appointment. I called Henry 
Hahn on the ’phone and spoke to him and he 
advised me that he could not go through with the 
settlement and asked for two or three weeks time 
to induce his wife to sign the mortgage. I told 
him that I could not accept that ridiculous ex-
planation and he would have to make some ar-
rangement shortly. I then received a letter from 
him dated May 9, 1927 arranging, an appointment 
at the office of Joseph Kraemer, on Thursday May 
12, 1927 at 4 P. M. Mr. Joseph Kraemer, Mr. 
Henry Hahn and myself were present at that ap-
pointment and Mr. Hahn advised me that there 
were about $12,000 worth of notes outstanding 
against which he had endorsed for Mr. Morez 
Potoker and for that reason he made an offer of 
about 70% to me. I took this up with my father 
thereafter and my father accepted the offer. I 
called up the office of Kraemer & Siegler and 
spoke to Joseph Kraemer advising him that my 
father would accept the settlement: he then ad-
vised me that he will get in touch with Henry 
Hahn and then let me know, but I never heard 
from him..

“ On May 6th, 1927, I sent to Henry Hahn a 
registered letter confirming all that had happened
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Affidavit.

on that day and annexed as Schedule F is the said 
letter and the registry receipt thereof.

“The said Henry Hahn had due and legal notice 
of protest of the said note has admitted to me his 
endorsement and that there is due to Asher 
Maurer the sum of $3,000. and the answer filed 10  
by the said Henry Hahn in the within matter is 
entirely sham and frivolous and was filed for pur-
pose of obtaining a delay.
Sworn and subscribed to 
before me this 24th day 
of June, 1927.

MAURICE S. MAURER
MACLYN S. GOLDMAN,

Notary Public of N. J. ^

30

40
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A F F ID A V IT .

ESSEX COUNTY CIRCUIT COURT.

10

A s h e r  Mau r e r ,
Plaintiff, 

vs.

He n r y  Ha h n , et al,
Defendants.

Action at Law 
Affidavit.

St a t e  o f  Ne w  Je r s e y  
Co u n t y  of  E s s e x .

Samuel P. Watson, of full age being duly 
sworn according to law on his oath and says:

20 On May 5, 1927 at the request of the Mer-
chants Trust Company of Newark, this deponent, 
a Notary Public of New Jersey, presented the 
original note of Moses Potoker dated November 5, 
1926, in the sum of $3,000, payable in six months 
at the Merchants & Manufacturers National Bank 
to the order of Asher Maurer, a true copy of the 
original instrument being hereto annexed at the 
Merchants Trust Company of Newark, New Jersey, 
formerly the Merchants & Manufacturers National

30 Bank of Newark, N. J. to the bookkeeper thereof 
and demanded payment and he then and there re-
fused to pay same saying that the account had 
been closed:

“This deponent thereupon on May 5, 1927, be-
fore 6:00 P. M. of that date, deposited in the Post 
Office at Newark, N. J. written notices of the 
dishonor of the said instrument addressed as fol-
lows with postage prepaid thereon: To Morez 
Potoker c/o  Herman Potoker 21 Joyce Street, West

40
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Affidavit.

Orange, N. J. to Herman Potoker 21 Joyce Street,
West Orange, N. J., to Henry Hahn, No. 9 Clin-
ton Street, Newark, N. J., to Asher Maurer, 21 
William Street, Newark, N. J.

“Because of the non payment of the said note 
this deponent, at the request of the Merchants 10  
Trust Company, protested as well as against the 
drawer and endorsers and against all others whom 
it may concern, the non payment of the said note 
and all costs, charges and interest already incurred 
for want of payment of said note, the protest fees 
thereof amounting to $2.46.”

SAMUEL P. WATSON
Sworn and subscribed to
before me this 23rd day 20
of June, 1927.

MACLYN S. GOLDMAN,
Notary Public of N. .J.

m
3 0

4 0
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No. 4662

E X H IB IT  D -l .

SCHEDULE A.

Newark, N. J. Nov. 3, 1926
Pay to the order of Morris Potoker $3,000.00
Three Thousand no/100..............................Dollars

To the West Side Trust Company,
Newark, N. J.

Endorsed :

New Jersey Lamp Works, Inc.
A. Maurer, 

President

Morris Potoker.

20

30

40
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SC H E D U LE  B.

$3,000. Newark, N. J. November 5, 1926
Six Months after date I promise to pay to the 

order of Asher Maurer Three Thousand 00/100 
Dollars at Merchants & Manufacturers National 
Bank. Value received with interest at—per cent 
per annum.
No. Due May 5, 1927.

Morez Potoker
Endorsements: Herman Potoker, Henry Hahn,

A. Maurer.

10

20

3 0

4 0
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SC H E D U LE  C.

Mr. Henry Hahn,
9 Clinton St.,

Newark, N. J.

Aprii 20, 1927.

10

20

Dear Sir:
Take notice that a note made by Morez Potoker 

dated November 5, 1926 in the sum of $3,000. to 
the order of Asher Maurer on the Merchants & 
Manufacturers National Bank will come due on 
May 5, 1927 at which time it will undoubtedly be 
protested for non payment because the said Morez 
Potoker is bankrupt. This note was endorsed by 
you and I give this notice so that you may ar-
range to settle same before it is protested for non 
payment. I give you this notice so that there will 
be no question of your having notice of this note 
or the due date thereof.

Very truly yours,
MAURICE S.. MAURER.

MSM :TK. 
Registered Mail.

30

4 0
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SC H E D U LE  D.

RETURN RECEIPT.
Received from the Postmaster the Registered or 

Insured Article, the original number of which ap-
pears on the fact of this card.

HENRY HAHN,
(Signature or name of addressee.)

ELLIS A, HAHN,
(Signature of addressee’s agent.)

Date of Delivery 4-22-1927.
Registered Article No. 190850.

20

3 0

4 0
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SC H E D U LE  E.

U n i t e d  St a t e s  o f  A m e r i c a  
St a t e  o f  N e w  Je r s e y  s s .
Co u n t y  o f  E s s e x .

On the 5th day of May in the year of our Lord, 
One Thousand Nine Hundred and Twenty-Seven, 
at the request of the Merchants Trust Company 

10 of Newark, I, Samuel P. Watson, a Notary Public 
in and for the State of New Jersey, duly appointed, 
commissioned and sworn did present the original 
instrument, hereunto annexed at Merchants Trust 
Co., Newark, N. J. to the bookkeeper thereof, and 
of him demanded payment, who then and there re-
fused to pay the same, saying account closed where-
upon and before the hour of 6 P. M. on the said 
day I deposited in the post office at Newark, N. J. 
written notices of the dishonor of the said instru- 

20 ment, addressed as follows: with postage thereon 
prepaid.

Morez Potoker, c/o Herman Potoker, 21 Joyce 
St., W. Orange, N. J.

Herman Potoker, 21 Joyce St., W. Orange, N. J.
Henry Hahn, 9 Clinton Street, Newark, N. J.
A. Maurer, 21 William Street, Newark, N. J.
And because of the non payment of the said 

instrument as aforesaid, I the said Notary at the 
request aforesaid, did Protest as well against the 

$0 drawer and endorsers of the said instrument as 
against all others who it doth or may concern, 
for exchange, re-exchange and all costs, charges, 
damages and interest already incurred and to be 
hereafter incurred and to be hereafter incurred 
for want of payment of the said instrument.

Thus done and protested in the City of Newark, 
County of Essex and State of New Jersey, the day 
and year first above written.

SAMUEL P. WATSON,
A Notary Public of New Jersey.#0
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SCHEDULE F.
May 6, 1927.

Mr. Henry Hahn,
9 Clinton St.,

Newark, N. J.
Dear Sir:

On Thursday May 5, 1927, the note of Morez 10  
Potoker to Asher Maurer for $3,000. dated Novem-
ber 5, 1926 was due and was protested by the 
Merchants Trust Company for non payment and 
notice of protest was mailed to you by that day.

On Friday May 6, 1927, at 10:30 A. M. I called 
at your office and showed you the certified-of 
protest and the note and you then admitted to me 
that you had received the notice of protest and 
showed me the notice of protest which you had 
received in that matter that morning. We then 
discussed a settlement and it was arranged that 
you give a mortgage to Asher Maurer for a per-
iod of three years, to pay same which mortgage 
was to be for $2,500 and the balance of $500. 
shall be paid in cash. Thereafter on that day you 
advised me over the ’phone that you could not 
go through with that settlement and asked for two 
or three weeks time to induce your wife to sign 
a mortgage” as you stated.

This letter is to confirm the message which I 
gave you over the ’phone to the effect that I could 
not wait because of your failure to live up to your 
agreement and I am therefore instituting suit at 
once against you.

,20

30

Very truly yours,
M. S. MAURER.

10
MSM :T.K. 
Registered.
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COPY OF REGISTERED RECEIPT.
Received from the Postmaster the Registered or 

Insured Article, the original number of which ap-
pears on the fact of this Card.

HENRY HAHN,
(Signature or name of addressee.)

F. SCHORR,
(Signature of addressee’s name.)

Date of Delivery: May 7, 1927.
Registered Article 

No. 1200998.

20

30

40
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ESSEX COUNTY CIRCUIT COURT. 

ANSWERING AFFIDAVIT.

A s h e r  Ma u r er ,
Plaintiff,

vs.
He n r y  Ha h n  a n d  He r ma n  

Pot o ke r ,
Defendants.

Action at Law
Answering
Affidavit.

10

St at e  of  Ne w  Je r s e y  
Co u n t y  o f  Es s e x .

Henry Hahn, of full age, being duly sworn,
according to law, upon his oath, deposes and 
says: 20

I am the defendant in the above entitled cause.
I have read the affidavits filed in behalf of the 
plaintiff for a summary judgment herein.

On or about November 1, 1926 Morez Potoker, 
a man with whom I had been acquainted and on 
friendly terms with for about twenty years and 
who was in the coal business told me he was in a 
position to buy some coal at reduced rates and to 
establish and maintain a good line of credit, if 30 
I would guarantee the payment of his coal pur-
chases. He promised that out of the sales made by 
him he would pay off the bills so guaranteed by me 
and thus make it impossible for me to lose any 
money by reason of such guarantee.

I agreed to such guarantee and in accordance 
with said agreement, said Potoker gave me a form 
of blank note, which note I endorsed in blank to 
be used expressly as a guarantee of the coal to

40
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Answering Affidavit,

be purchased by said Potoker and this is the note 
that plaintiff sues on excepting that the said 
Potoker filled the same in after its endorsement 
by me.

It was then understood and agreed between 
10 Potoker and myself that the note was only to be 

used for the purpose above stated. I did not 
authorize said Potoker to discount said note or to 
fill it in for the purpose of discounting it. The 
filling in of plaintiff’s name and discounting there-
of was without my consent and authorization and 
contrary to the agreement I had made with said 
Potoker when I endorsed the said note for the ex-
press purpose as aforesaid. The said Potoker filled 
in the blanks of said note, as now appears in the 

20 copy annexed to the complaint, all of which was 
done subsequent to my endorsement of the same 
for the express use and purpose, as aforesaid.

The arrangement for the payment of said note 
in six monthly installments of Five Hundred 
($500) Dollars each was also without my consent 
and contrary to the terms of the agreement I had 
made with said Potoker for the endorsement of 
the said note. I did not authorize the said Potoker 
to give these checks of Five Hundred ($500) Dol- 

30 lars each to be applied to the payment of the said 
note, as alleged by plaintiff and the same was 
done without my knowledge. I received no notice 
of protest or dishonor of any of the six Five 
Hundred ($500) Dollar checks, as given under 
said agreement on any of the alleged dates, the 
said checks were supposed to be due.

I admit attending certain conferences, the pur-
pose of which was the attempt to arrive at a 
settlement, in order to avoid the embarrassment40
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Answering Affidavit.

and publicity of litigation: that I retained Kraemer 
& Siegler as counsel, to represent me at said con-
ferences, which were attempts leading to settle-
ment and for no other purpose which settlements 
failed to materialize.

HENRY HAHN. 10

Subscribed and sworn to 
before me this 20th day of 
July, 1927, at Newark, N. J.

RICHARD HARTSHORNE,
Master in Chancery of New Jersey.

20

3 0

40
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ORDER.

ESSEX COUNTY CIRCUIT COURT.

10

A s h e r  Mau r e r ,
Plaintiff,

vs.
He n r y  Ha h n  a n d  He r ma n  

Pot o ke r ,
Defendants.

Action at Law 
Order.

Motion having been made by Maurice S. Maurer, 
attorney of plaintiff, Asher Maurer, upon due 
notice to Kraemer and Siegler, attorneys of the 
defendant, Henry Hahn, to strike out the answer 
filed in the above matter by the said Henry Hahn 

20 on the grounds that the said answer and separate 
defenses are sham and frivolous and improper in 
law and filed for the purpose of delay and for the 
entry of summary judgment and argument hav-
ing been had in the matter, and it appearing to the 
Court that the said Answer and separate defenses 
are sham and frivolous and improper, it is there-
upon, on this 26th day of July, nineteen hundred 
and twenty-seven,

ORDERED that the answer and separate de- 
30 fenses filed by the defendant, Henry Hahn, be and 

the same are hereby stricken out, and it is further

40

ORDERED that judgment final in favor of 
Asher Maurer against the defendant, Henry Hahn, 
be and the same is hereby entered in the sum of 
Three Thousand Dollars ($3,000.) with protest 
fees in the sum of Two Dollars and Thirty-six 
Cents ($2.36) and legal interest from May 5, 1927, 
in the sum of Thirty-Six Dollars ($36.) making 
a total of Three Thousand Thirty-Two Dollars and
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Order.

Thirty-Six Cents ($8,082.36) together with costs 
of suit to be taxed.

Let this rule be entered in the minutes of the 
Court.

WM. A. SMITH, 10 
Judge.

On motion of Maurice S. Maurer,
Attorney for plaintiff.

20

3 0

40



ESSEX COUNTY CIRCUIT COURT.

NOTICE OF APPEAL.

Action at Law 
Notice of Appeal.

To Maurice S. Maurer, Esquire, Attorney for 
Plaintiff :

Please Take Notice that Henry Hahn, one of the 
defendants in the above entitled' cause, appeals to 
the New Jersey Supreme Court from the whole of 
the judgment entered in this cause on the follow-
ing grounds:

1. Because the summary judgment herein il-
legally deprived this defendant of a trial by jury.

2. Because the Court erred in entering sum-
mary judgment for the amount of the full principal 
of the note, to wit, Three Thousand ($3,000.00) 
Dollars and interest and protest fees, although said 
note was payable in six monthly installments of 
Five Hundred ($500.00) Dollars each, and there 
was default in the payment of each of the said 
installments, but no notice of dishonor of the said 
installments was given to this defendant the en-
dorser of said note, except for the default in the 
last and sixth installment of Five hundred ($500.) 
Dollars.

Sir:

40

Respectfully yours,
KRAEMER & SIEGLER, 

Attorney for Defendant Henry Hahn.
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ORDER FOR REVERSAL.

NEW JERSEY SUPREME COURT.

Order for Reversal 10 
and Remand.

On Appeal

This appeal having been duly argued at the 
October Term, 1927, by Joseph Kraemer, of counsel 
for the appellant and Maurice S. Maurer, of counsel 
for the respondent,

It is ORDERED that the judgment of the Essex 
County Circuit, be and the same is in all things 20 
reversed, set aside and for nothing holden, and 
the case be and hereby is remanded to the Essex 
County Circuit Court, there to take its ordinary 
course.

Entered February 3, 1928.
On Motion of Kraemer & Siegler, 

a true copy. *
EDWARD J. KELLEHER,

Clerk.

10
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NOTICE OF APPEAL.

NEW JERSEY SUPREME COURT.

A s h e r  Mau r e r ,
Plaintiff Appellant, 

vs.
h e n r y  Ha h n  a n d  He r ma n

POTOKER,
Defendants Respondents.

To Messrs. Kraemer & Siegler, Attorneys for 
Defendant, Henry Hahn.

Gentlemen:
Please Take Notice that the plaintiff in the above 

orv entitled cause appeals to the Court of Errors and 
Appeals in the last resort in all causes in New 
Jersey, from the judgment of the Supreme Court 
entered in this cause ordering a trial on the fol-
lowing ground.

1. That the Supreme Court erred in reversing 
the judgment of the Essex County Circuit Court, 
and ordering a trial.
Dated February 15, 1928.

o q  Yours respectfully,
PHILIP J. SCHOTLAND, 

Attorney for Plaintiff 
Appellant.

Action at Law 
Notice of Appeal.

40
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ON VERDICT BY A JURY.

ESSEX COUNTY CIRCUIT COURT. 
43172

I
 Action at Law 

On Verdict by a

Jury 10
Judgment Entered 
February 26, 1930. 
Damage „$3,481.96
Costs .....  108.62

—

Total......$3,590.58

Maurice S. Maurer, Attorney of Plaintiff.
This action was tried before Judge Nelson Y. 

Dungan, with a Jury at the Essex Circuit Court on o/\ 
February 26, 1930.

The cause having been heard and submitted to 
the Jury they return their verdict as follows:

They find in favor of the plaintiff Asher Maurer 
and against the defendant Henry Hahn for the 
sum of Three Thousand Four Hundred Eighty-One 
Dollars and Ninety-Six Cents ($3,481.96) damage.

Whereupon it is adjudged that the plaintiff re-
cover of the defendant the sum of Three Thou-
sand Four Hundred Eighty-One Dollars and Ninety- _ 
Six Cents ($3,481.96) damage and costs which are 
taxed at One Hundred Eight Dollars and Sixty- 
Two Cents making in the whole the sum of Three 
Thousand Five Hundred Ninety Dollars and Fifty- 
Eight Cents.
Judgment Entered and Signed February 26, 1930.

WILLIAM S. GUMMERE,
Judge.

Book 109, Page 540.

JOHN H. SCOTT,
Clerk. 40
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CLERK’S CERTIFICATE.

St a t e  of  Ne w  Jer s e y ssCo u n t y  o f  Es s e x .

I, JOHN H. SCOTT, Clerk of the County of 
Essex in the State of New Jersey,

10 DO HEREBY CERTIFY That the foregoing is 
a true and correct copy of all the pleadings in the 
Case of Asher Maurer, Plaintiff, vs. Henry Hahn, 
Defendant, together with a copy of the Judgment 
Record entered in Book 109 Circuit Court Judg-
ment, page 540.

And the same is taken from and compared with 
Original Copies of all records together with a 
copy of the Judgment record and as the same now 
remains on the files of said Office.

20
In Testimony Whereof, I have here-
unto set my hand and affixed the of-
ficial seal of said County at Newark, 
N. J., this 13th day of March A. D., 
1930.

(SEAL)
JOHN H. SCOTT, 

Clerk.

30

40
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TESTIMONY.

ESSEX COUNTY CIRCUIT COURT.

Tuesday, February 25, 1930.

10
Action at Law.

Before Hon. Nelson Y. Dungan, J., and 
a jury.

For plaintiff appears Maurice S. Maurer 
(by Philip J. Schotland).

For defendant appear Kraemer, Siegler 20 
& Siegler (by Joseph Kraemer).

(A jury is called and sworn.)
Mr. Schotland opens for plaintiff.
Mr. Kraemer opens for defendant.
MR. SCHOTLAND. The pleadings ad-

mit the indorsement and the protest and the 
non-payment; so I offer the note and certi-
ficate of protest in evidence. 30

THE COURT. They will be received.
(The same are received in evidence and 

marked Exhibits P-1 and P-2, same 
Schedule B, Schedule E accompanying 
affidavits for summary judgment, 
respectively.)

MR. SCHOTLAND. And we rest.
Adjourned until tomorrow, Wednesday, 

February 26, 1930, at ten o’clock a. m. 4.Q

Ash er  Maure r , 

vs.

He n r y  Ha h n
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Henry Hahn, Direct.

SECOND DAY.

Wednesday, February 26, 1930.

Met pursuant to adjournment.
10 Present, counsel as before stated.

HENRY HAHN, defendant, sworn in his own 
behalf.

DIRECT EXAMINATION by Mr. Kraemer.
Q Mr. Hahn, you are an attorney at law of this 

state?
A Yes, sir.
Q And you have lived here all your lifetime, 

have you not?
20 A Yes, sir.

Q I show you Exhibit P-1. That is your sig-
nature on the back of this (indicating) ?

A Yes, sir.
Q “ Henry Hahn ?”
A Yes, sir.
Q Now, when you put your signature there 

what else appeared upon this paper?
A Nothing at all.
Q Tell us the circumstances under which you 

30 £ave PaPer with your signature on the back 
of it to Mr. Potoker.

MR. SCHOTLAND. I suppose that Mr. 
Hahn will be allowed to tell the circum-
stances under which he gave this paper to 
Potoker, the maker, provided he will con-
nect it up with knowledge on the part of 
the plaintiff of those facts or of some facts 
to bring his right to introduce that evi-
dence within the Negotiable Instruments 
Act.40
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Henry Hahn, Direct.

THE COURT. Of course, it will be 
entirely ineffective unless he does so. The 
testimony to that effect will be ineffective, 
as I have said, unless knowledge on the 
part of the plaintiff should appear.

MR. SCHOTLAND. I appreciate he can-
not put his whole case in at once.

MR. KRAEMER.. I do not want my 
silence to be acquiescent, but I am pro-
ceeding under the fourteenth section of the 
Negotiable Instrument Act, which provides 
that where a note is diverted from its use 
and afterwards filled in, then the holder of 
the note can only recover if he shows that 
the note was filled in strictly according to 
the authority of the person who signed on 
it.

THE COURT. I suppose this is the 
important provision of section fourteen so 
far as this case is concerned (reading) : 
“But if any such instrument, after comple-
tion, is negotiated to a holder in due course, 
it is valid and effectual for all purposes in 
his hands, and he may enforce it as if it 
had been filled up strictly in accordance 
with the authority given and within a reas-
onable time.”

MR. KRAEMER. In this case the 
payee received the note in incomplete form, 
took it.

MR. SCHOTLAND. No, I object to any 
such statement.

MR. KRAEMER. Well, that is our con-
tention—perhaps I might state that. Our

10

20

30

10
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/

Henry Hahn, Direct.

contention is that the payee, Maurer, ob-
tained this note in its incomplete form.

THE COURT. Who was the payee?
MR. KRAEMER. Asher Maurer, the 

plaintiff—obtained this note in its in- 
complete form, and it was filled in at the 
time that he obtained the note from Morris 
Potoker.

THE COURT. Of course that all goes 
back subject to knowledge. It has been 
suggested—if he did, why, then he had 
knowledge of the situation.

MR. KRAEMER. Well, it is construc-
tive knowledge under the act. I cannot say 

20 that he knows exactly what has occurred.

30

40

THE COURT. The evidence will be re-
ceived subject to a motion to strike out if 
it is not shown to have been relevant.

Q (Question read.)
A In the latter part of 1926 Mr. Potoker, who 

was a client and a good friend of mine, came to 
my office. He wanted to get coal—he was in the 
coal business—and he said that it would be neces-
sary for somebody to guarantee the account, and 
he asked me to put my name on the back of the 
note that he then had, and he would go to the coal 
company and get these little bills of coal that he 
was interested in buying, and he said he would 
sell this coal and collect the money, and the notes 
would be paid and that I would have no trouble 
about it. So, to oblige him and to guarantee the 
coal bill for him, I put my name on the back of 
these notes, put my signature on the back of the 
note, and Mr. Potoker left my office; but it was 
distinctly understood between us—
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Henry Hahn, Direct.

Q No, do not say what was distincly under-
stood. Say what was said between you.

A Mr. Potoker said, “ I am going to use this 
with the coal company, or the people from whom 
I buy the coal, so that I can get the coal, and you 
will have no trouble whatsoeverarid that was the -,q  
only reason why I put my name on the back of 
that paper.

Q Now, you spoke of notes. Is this P-1 that 
I show you one of the notes that you mentioned?

A Yes, sir.
Q Now, did you ever get any telephone call 

from Mr. Maurer, who is the plaintiff in this suit, 
with respect to this suit?

A I did. About a couple of months after I 
had put my name on the back of this note, which 
was entirely blank, Mr. Maurer called me up to his 
office.

Q You are speaking now of Mr. Maurer, the 
attorney?

A Maurice, Jr., of 207 Market street.
Q I am asking you if you received a call from 

Mr. Maurer, the plaintiff.
A Never. I never knew the man. Never saw 

him in my life.
Q Did anybody call your attention to the fact 

that this note had been discounted with Mr. b0 
Maurer?

A Never.
Q Before Mr. Maurer the attorney and the son 

of the plaintiff, called you on the telephone?
A I never heard that this note was discounted 

with anybody until I received a call, a couple of 
months after the note had been signed by me on 
the back, and then Mr. Maurer’s son called me 
up on the telephone.

40
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Henry Hahn, Cross.

Q Now, did you receive a call from anybody 
that the note had been discounted before you re-
ceived the call from Mr. Maurer?

A Never.
CROSS EXAMINATION by Mr. Schotland.

^ Q Mr. Hahn, how long have you been practicing 
law?

A Since 1894.
Q Thirty-six years. And you put your signa-

ture on the back of a printed promissory note, this 
Exhibit P-1, in blank?

A Yes, sir.
Q Handed it to Mr. Potoker?
A Yes, sir.
Q Knowing that he was to fill out this paper 

and use it as a promissory note?
A No, it was a guarantee for coal. The coal 

company was to hold that for the payment of his 
bills.

Q This was a guarantee for coal?
A Yes, sir.

THE COURT. Is that note partly print-
ed and partly written?

MR. .KRAEMER. Yes.
MR. SCHOTLAND. Well, it is the 

regular printed promissory note, simply 
filling in—it is a printed form of a promis-
sory note, simply filling in the maker and 
the payee and the date and when due and 
the amount; that is all.

Q Will you explain to the Court and jury how 
the indorsement of a promissory note in blank 
would act as a guarantee to pay for coal?

40 MR. KRAEMER. I do not think he
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ought to explain “how” . Perhaps he can 
explain how he thought it would act as a 
guarantee. I object to the form of the 
question.

THE COURT. Well, Mr. Hahn is a 
lawyer of thirty-six years’ standing, and he 10 
is the defendant in this suit, and I think 
that makes this question entirely proper.
It may be that it involves a legal question 
and it might be improper as to that.

MR. KRAEMER. I merely object to the 
form of it.

MR. SCHOTLAND. If your Honor, 
please, even the element involving a legal 
question I submit becomes competent in 20 
this question, because of the fact that the 
defendant is a lawyer of so many years’ 
standing, makes this claim, and because it 
is testimony in the absence of the defend-
ant and tends to attack his credibility as to 
such a story being possible.

THE COURT. Well, as I understand 
Mr. Kraemer now, what he objects to is 
asking the defendant a legal question. Now,
I suppose that technically his objection is 30 
all right as to the theory, but the defendant 
may certainly be asked the theory of the 
people who tnought it was going to be his 
guarantee only.

MR. SCHOTLAND. That is the ques-
tion.

THE COURT. I think it goes a little 
further than that.

(Question read.) 40
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THE COURT. You are asking him an 
abstract legal question.

MR. SCHOTLAND. I do not mean it in 
that sense.

THE COURT. When I first ruled that 
^  it was proper, I did not think you did, but

as I now view the question, it is—
MR. SCHOTLAND. I will withdraw that 

question and reframe it.
Q Mr. Hahn, will you please explain your 

theory as to how endorsing a printed form of 
promissory note in blank would act as a guarantee 
for the payment of coal?

A Instead of writing a paper saying I will 
20 guarantee an amount of $600 or $1000 of coal 

that Potoker was to buy, I thought I would put 
my name on the back of the note, and he could 
leave that with the company from whom he would 
buy. At that time he did not know from whom 
he was going to buy.
BY THE COURT.

Q What did you think was going to be done 
with the note?

A He was to leave it with the company in pay- 
ment of his merchandise

Q Then you thought it was to be filled out as 
a note?

A It was to be filled out to secure his account 
and for no other reason; not as a note.

Q Was it understood by you that it was to be 
filled out as a note, for whatever purpose it was 
to be used, was it to be filled out as a note?

A It was to be filled out simply to secure his 
purchase of coal.

T v j
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Q You are not answering my question. Was 
it to be filled out as a note? Did you understand 
that the note part of it was to be filled out?

A No, sir; it was not to be filled out as a 
note. It was simply some paper as security in-
stead of a guarantee; it was filled out as security 
for the payment of his bill as it became due.

BY MR. SCHOTLAND.
Q Will you explain the theory upon which, if 

it was not to be filled out as a note, it would act 
as security?

A In case the bill was not paid, then I would 
have to pay that amount of money.

Q Pay what amount of money?
A Whatever that coal bill amounted to.
Q Well, how? Where was there anything to 

indicate, if this paper was not to be filled out as 
printed, that you would have to pay anything at 
all to anybody at all? Show it to me.

A There is nothing on the paper excepting that 
it was handed to Potoker with that instruction and 
with that understanding.

MR. SCHOTLAND. I ask that that ans-
wer be stricken out.

THE COURT. It will be stricken out. 30

THE WITNESS. I would not have 
signed it under any other circumstances.

Q Will you please answer the question, Mr. 
Hahn?

A There is nothing on the paper to indicate 
that.

Q And will you give us any theory on which 
this paper could act as security for coal if it 
were not filled out in the form in which it is 
printed? Have you any theory upon which it
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could act as security for the payment of coal? 
A Nothing at all excepting I might give you the 
same paper and you were to use it in settlement 
of a claim, and if it was not settled you would be 
embezzling the note if you used it for any other 
purpose.

Q How could this paper be used unless it was 
filled out as a promissory note, can you explain 
that? Have you any theory?

A Nothing except that it could be given to the 
coal company and they would hold it as security 
for their account, and if it was not paid then I 
would have to pay that.

Q On what theory, Mr. Hahn, would a blank 
piece of paper act as security?

A Mr. Potoker would sign it and my name 
would be on the back of it, and it would be the 
security for the merchandise purchased.

Q Potoker would sign what?
A Sign this paper that I signed there (indicat-

ing).
Q Well, where would he sign it?
A Sign it here (indicating).
Q And to whom would it be given?
A To the coal company..
Q Well, would their name be filled in then?
A As soon as he finds out from which coal 

company he was going to buy'it.
Q Then he was to fill in the name?
A He was to fill in the name of the company.
Q And was the amount purchased to be filled 

in?
A Yes, it was to be filled in by him, because 

he did not know how much he was going to buy, 
$600 or $1000 or $900.

Q And was the time when he was to pay for 
that purchase to be filled in?
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A No; it was a continuing guarantee. It would 
continue while he always paid his bill promptly. 
He was to buy the coal, sell the coal, collect the 
money and reduce the obligation.

Q Now, Mr. Hahn, was that to be filled in as 
a promissory note to the coal company or someone 
else or not?

A It was to be filled in as a note to the coal 
company as security for his claim.

Q Why did you then tell the Court in answer to 
the Court’s question, that it was not to be filled 
in as a note?

A Well, as a note, with practically a guarantee 
for his account, as a continuing guarantee.

Q Now Mr. Hahn, you know that a guarantee 
to guarantee the account of another person has to 
be in writing, do you not?

A Yes, sir.
Q And do you know that a continuing guaran-

tee has to be in a form which would indicate that 
it is a continuing guarantee? Will you answer so 
the stenographer can record it?

A Sometimes it is, but there are times that it 
is not. When you have somebody’s paper or some 
kind of a security—I might have given him a 
certificate of stock or something of that sort and 
endorsed it in blank.

Q Do you mean that this was to be filled in as 
a promissory note and used as collateral security 
for the payment of coal purchases is that what you 
mean?

A It was to be given as a guarantee, the same 
as if I had given him one of my stock certificates 
with my name endorsed on it in blank, and if he 
did not pay his coal bill this could be used.

Q That would be delivering a negotiable in-
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strument, properly endorsed, which could be cashed, 
wouldn’t it, the illustration you are using?

A But only by the person to whom it was de-
livered.

Q Is that so, a negotiable instrument, endorsed 
in blank?

A For that purpose.
MR. SCHOTLAND. I do not want to go 

into an examination of law with the wit-
ness. He is interjecting these illustrations 
which sort of force the question, and I do 
not want to do that.

Q Well, now let us get this thing clear, Mr. 
Hahn. Was or was not this blank printed form 
of note which you endorsed, to be filled out by 

20 Mr. Potoker as a promissory note, to be payable 
by you in the event that he failed to pay what it 
was to be used for?

A Yes, sir.
Q It was. All right. Now, your understand-

ing was that he was to use this note in order to 
purchase coal?

A Yes, sir; but he betrayed me and used it 
for some other purpose.

Q Will you please stop volunteering after you 
o a  have answered my question?

A All right.
Q That is how we got into the legal examin-

ation, through your volunteering, and I want to 
avoid that. And when he sold the coal he was to 
pay the note so as to save you harmless, isn’t 
that so?

A Yes, sir.
Q You made an affidavit in this case, did you 

not?
A When?

40
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Q Well, at any time. It does not make any 
difference when. Did you or didn’t you make any 
affidavit?

A I made an affidavit; yes, sir.
Q Now, this is not the only note you endorsed 

for him in blank, is it? -j_q
A No, there were others.
Q How many others?
A Probably four or five of them.
Q And did you endorse them all under the 

same circumstances?
A I did.
Q Mr. Herman Maurer had one of these notes, 

did he not?
MR. KRAEMER. That is objected to. 

the witness has testified that he has en- 20 
dorsed four others. I do not think it makes 
any difference who had the other notes.

MR. SCHOTLAND. I do not suppose 
that I should be compelled to disclose what 
I am driving at, but I can assure the Court 
that I am aiming at something which is 
perfectly competent and material in asking 
him about this one other particular note 
which he said he endorsed under the same 
circumstances for the same purpose. 30

THE COURT. The only possible com-
petency I can see is that it would appear, 
from questions that have been asked, that 
he had a conversation over the telephone.

MR. SCHOTLAND. No, this is a dif-
ferent party. His conversation over the 
telephone was with Mr. Maurer, the at-
torney, that he testified to on direct.

40
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THE COURT. This is another Maurer?
MR. SCHOTLAND. Yes. There are 

three Maurers: There is Asher Maurer, 
the plaintiff; there is Herman Maurer, the 
one I am now asking about; and Maurice 
Maurer, the attorney.

THE COURT. I will sustain the objec-
tion.

MR. SCHOTLAND. If your Honor 
please, I will state the purpose of it, if 
necessary.

THE COURT. I know it, I think.
MR. SCHOTLAND. The witness has 

just testified that he endorsed four other 
notes under the same circumstances, for 
the same purpose. I am asking him about 
Herman Maurer’s note, because Herman 
Maurer’s note he said was made in the 
same way. Herman Maurer’s note was 
not paid. Herman Maurer brought suit 
and no such defense was pleaded as is here 
interposed, that it was an endorsement to 
be used as a guarantee, and I want to ask 
him then why he did not plead that defense 
at that time, if it was all done under these 
circumstances, attacking the assertion now 
made on this particular note that that was 
the arrangement.

THE COURT. An exception may be 
noted to the ruling of the Court, because 
I still feel it would be incompetent in this 
case.

MR. KRAEMER. May I ask you to in-
struct the jury to disregard the statement
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made by counsel with respect to the other 
suit?

THE COURT. Of course, that statement 
by counsel is not evidence, and unless that 
statement of counsel should appear in the 
case in some other way, that statement will 
be disregarded.

MR. SCHOTLAND. My exception is 
noted both to the instruction and the rul-
ing.

Q Then you say that your purpose in endors-
ing this paper in blank was to enable Mr. Potoker 
to purchase coal and make profits, and out of the 
sale of the coal he was to pay the obligation and 
save you harmless on the note, is that right?

A Absolutely. He was to pay that note after, 
with his money that he collected.

Q Now, then, for the purpose of carrying out 
your arrangement with him, did it make any dif-
ference to you whether he gave the note to a coal 
company or he discounted the note and paid cash 
for the coal?

A It made every difference in the world.
Q What difference ?
A With the coal company, they would see that 

the account was paid, and, if the account was not 
paid, then naturally my name on the back of that 
note would stand for the payment of it; but I had 
such integrity and such confidence in the integrity 
of Mr. Potoker—and I never dreamed that he was 
going to betray me—that I never dreamed he was 
going to do this thing to me. Within twenty years 
that I knew him he used to buy coal and pay for 
it right on the minute, and he was always rated as 
a rich man; he had just done it this way, then 
he betrayed me and he double-crossed me.
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Q In what way did he betray you and double- 
cross you, as long as you are volunteering that?

A By taking this paper that I gave him to buy 
coal with and to use it as a guarantee for coal 
and putting it in the hands of somebody that I 

•̂q  never dreamed of and never saw in my life.
Q Do you know whether or not he used the pro-

ceeds of this paper to buy coal?
A I did not know a thing about it until I found 

out two months afterward, I guess.
ELLIS A. HAHN, sworn in behalf of the defend-

ant.
DIRECT EXAMINATION by Mr. Kraemer.

Q Mr. Hahn, you, too, are an attorney of the 
20 State of New Jersey?

A Yes, sir.
Q You are a son to Mr. Henry Hahn, the 

defendant?
A Yes, sir.
Q Were you present when Mr. Potoker obtained 

the signature of your father to this Exhibit P-1? 
A Yes, sir; I was.
Q Did you hear any conversation between the 

parties?
2Q A Yes, I did.

Q Will you please tell us what you heard?
MR. SCHOTLAND. Well, I object to 

that, if your Honor please. It is hearsay as 
to us and, before we take up the time for 
any corroboration, I think that the defend-
ant should put in the evidence to bring 
knowledge to the plaintiff.

THE COURT. The evidence will be re- 
. ceived. An exception will be noted.
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MR. SCHOTLAND. No, I do not want 
an exception. That is a discretionary mat-
ter for the Court.

Q (Question read.)
A Mr. Potoker had come into the office in 

response to a letter which I had sent to him.
Q Will you tell me what conversation you over-

heard? You are a lawyer; why don’t you answer 
this question ?

A Mr. Potoker said, “ Mr. Henry Hahn, will 
you guarantee a coal account for me?” and Mr. 
Henry Hahn, after some persuasion said, “All 
right.*’

Q That is the conversation you overheard?
A That is the conversation I heard.

CROSS EXAMINATION by Mr. Schotland.
Q When?
A November 3, 1926.
Q That is all that took place?
A Some other matters took place in the office 

that day with Mr. Potoker.
Q I say, that is all that there was of the con-

versation between your father and Potoker?
A There was more than what I have stated, but 

it took quite some time until Mr. Potoker explained 
just how he wanted it for coal.

Q Tell us the whole of the conversation that 
you heard.

A Mr. Potoker saw me; then he went into my 
father’s office, which is adjoining mine.

THE COURT. Won’t you tell us what 
you heard?

THE WITNESS. Yes, your Honor.
A (continuing) And he went into my father’s 

office and he said, “Mr. Hahn, will you guarantee
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a coal account for me?” so my father said, “ I don’t 
know why I should do this.” So then Mr. Potoker 
said, “Well, you know me for quite sometime and 
my business warrants my buying coal at this time. 
This company desires a guarantor.” My father 
at first did not want to do it and finally, after a 
little persuasion on the part of Potoker, he signed 
his name on the back of this paper (indicating).

Q You said that was on November 3rd?
A November the 3rd.
Q How many such papers did he sign?
A One that day.
Q Had he ever, to your knowledge, guaranteed 

before that?
MR. KRAEMER. I object to that.

THE COURT. Objection sustained.
MR. SCHOTLAND. If your Honor 

please, the direct testimony of this wit-
ness is. His father was asked, “Will you 
guarantee a coal account for me?” and he 
said, “I don’t know why I should do this,” 
and he afterward was persuaded and he 
said, “Yes.” I believe that is proper cross 
examination, asking this witness if he had 

o/x any knowledge of whether his father had
guaranteed any such accounts previously.

THE COURT. An exception may be 
noted.

Q Were you practicing law at the time of this 
conversation ?

A Yes, sir.
Q And were you in the room with your father 

and Mr. Potoker?
A Well, I was at the door.
Q Standing there?40
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A Just standing there; that is all.
Q Did you take any part in the conversation?
A No, I took no part, because it was no affair 

of mine.
Q Did you see the note?
A I saw a note that he signed that day.
Q Well, do you know whether this note P-1 is 

the note (handing witness document) ?
A (examining) I would say yes.
Q You would. And you are sure that that is 

the note he signed on November 3rd?
A Yes, I am sure.
Q Do you remember what day of the week 

it was?
A It was on a Wednesday, the day after Elec-

tion.
Q You are positive of that?
A Yes, sir.
Q I call your attention to the fact that your 

father in his affidavit says that he signed this 
particular note on November 1st. That was Mon-
day, the day before election, was it not?

Objected to.
Q Well, will that refresh your recollection as 

to whether you saw your father sign this note 
and heard this conversation on Wednesday, Novem-
ber 3rd?

MR. KRAEMER. I object.
THE COURT. The question may be ans-
wered.

A I am positive that it was on Wednesday, be-
cause I had written Mr. Potoker a letter on Tues-
day to come down and see me..

Q All right. The particular note which was 
signed by an arrangement between your father 
and Mr. Potoker that your father was to guarantee,
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and that you saw him sign in blank—that you are 
positive took place on Wednesday, November 3rd? 

A Yes, sir.
HERMAN MAURER, sworn in behalf of defend-

ant.
•*■0 DIRECT EXAMINATION by Mr. Kraemer.

Q Mr. Maurer, you are a brother of Asher 
Maurer, who is the plaintiff in this suit, are you 
not?

A Yes, sir.
Q Are you connected with the New Jersey 

Lamp Works, Inc.?
A Not now, I used to.
Q Were you connected on November 3, 1926?

20  A  No, sir.
Q You were not connected?
A No.
Q On November 3, 1926, you had this check 

of the New Jersey Lamp Works for $3000 made to 
the order of Morris Potoker?

A Yes, sir.
Q Is that right?
A Yes.
Q And you gave that to Morris Potoker?

3Q A I did.
MR. SCHOTLAND. The check examined 

on, called for from the possession of the 
plaintiff and examined on, I insist be mark-
ed in evidence.

THE COURT. That was called for from 
the plaintiff?

M. SCHOTLAND. Yes.
THE COURT. It will be marked.

40
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(The same is received in evidence and 
marked Exhibit D-l.) Check.

Q On that day you received from Mr. Potoker 
this Exhihit P-l„ is that right?

A Yes.
Q What was on the paper when you received 

it?
A It was the note, made out, with the excep-

tion, the name, to Asher Maurer.
Q You mean that the “six months” was made

out?
A Everything was made out with the exception 

to Asher Maurer.
Q You have made an affidavit in this suit, 

have you not?
A Yes. 20

MR. SCHOTLAND. I do not know what 
the purpose of this is, but he is the defend-
ant’s witness.

Q This is your affidavit (handing witness 
document) ?

A (Examining) Yes.
Q Signed on the 24th day of June, 1927?
A Yes, sir.
Q I call your attention to this part of your 

affidavit—  30

MR. SCHOTLAND. I object. You can-
not cross examine your own witness.

THE COURT. I suppose it is to neutral-
ize the testimony if counsel says he is sur-
prised by his testimony.

MR. SCHOTLAND. I will withdraw my 
objection.

Q (Reading) “ I took this check and turned it 
over to Morez Potoker at my house, No. 223 Ren- 40
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ner avenue, Newark, N. J., and received from him 
a note dated November 5, 1926 to the order of 
Asher Maurer for $3000 and endorsed by Herman 
Potoker and Henry Hahn. At that time only Mr. 
Morez Potoker and myself were present and the 
note was filled in in my presence by Morez Potoker 
and myself were present and the note was filled 
in in my presence by Morez Potoker and I noticed 
that the endorsements were already on the back of 
the note. The said note was filled in by said 
Morez Potoker and made to the order of Asher 
Maurer payable in six months at the Merchants 
& Manufacturers National Bank and at the same 
time he also made out and gave me six checks to 
the order of Asher Maurer for $500, each check 
payable one every month. The note, however, did 
not have any statement in it whatsoever pertain-
ing to any installment payments. A true copy of 
the said note which he gave me is hereto annexed 
as Schedule B. I then gave him the check of 
$3000 of Asher Maurer and he gave me the note 
and checks, a certificate and $90 in cash for the 
interest that is due for the loan.”

Q When you made that statement was your 
mind clearer as to the facts than it is now?

A Yes, sir.
MR. SHOTLAND. I object. There isn’t 

anything different in that statement than 
what he was permitted to testify as far as 
he had been questioned part way, and there 
is nothing to justify the cross examination 
of his own witness with a question of that 
kind.

40

THE COURT. Yes. I do not know the 
reason why you should cross examine your
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witness, but I think that is susceptible of 
explanation, Mr. Schotland.

MR. SCHOTLAND. He stopped the wit-
ness when he asked him, “Was the note 
filled in?” and when the witness said, “All 
except the name of Asher Maurer.” Then 
he reads his affidavit where he says that 
Potoker filled in the name of Asher Maurer 
in his presence. .

MR. RRAEMER. No.
THE COURT. Just read that part of 

the affidavit again.
MR. KRAEMER. (Reading) “At that 

time only Mr. Morez Potoker and myself 
were present, and the note was filled in in 
my presence by Morez Potoker, and I 
noticed that the endorsements were already 
on the back of the note. The said note was 
filled in by said Morez Potoker and made to 
the order of Asher Maurer payable in six 
months at the Merchants and Manufacturers 
National Bank and at the same time he also 
made out and gave me six checks to the 
order of Asher Maurer for $500—”

THE COURT. Just what do you mean 
by tnat?

THE WITNESS. Only filled in was the 
name “Asher Maurer.” The note was en-
dorsed, made out and everything.

THE COURT. Was the “six months” 
in?

THE WITNESS. Yes. He did not know 
who would handle that note. Many times
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he went around with notes made out and 
did not know who would give him the 
money.

MR. KRAEMER. Then I repeat the 
question, if your Honor please, if his mem- 

10 ory was better as to the facts at the time
he made out the affidavit.

THE COURT. The question may be ans-
wered, although I cannot see anything in-
consistent in the affidavit and his testimony 
given here. I do not understand the af-
fidavit to state that at that time the “six 
months” was filled in.

MR. SCHOTLAND. It depends on where 
20 you put the comma as you read it.

MR. KRAEMER. There is no comma 
here.

MR. SCHOTLAND. No.
MR. KRAEMER. Perhaps I should give 

it to your Honor and let you read it. I may 
be mistaken (handing document to the 
Court).

THE COURT. I suppose it may be un- 
30 derstood either way. (Reading) “The said

note was filled in by the said Morris Potoker 
and made to the order of Asher Maurer 
payable in six months at the Merchants 
and Manufacturers National Bank.” Of 
course, if it were “and was” in there it 
would make an entirely different change in 
the appearance and would then read, “The 
said note was filled in by the said Morris 
Potoker and made to the order of Asher 

40  Maurer ‘and was’ payable in six months at
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the Merchants and Manufacturers National 
Bank.” That would change the sense of 
it somewhat, perhaps, but I think it is 
susceptible of explanation, just as I have 
said. It may be construed as meaning that 
he at that time filled in the “six months” 
and he filled out “the Merchants and Man-
ufacturers National Bank,” but that I think 
is susceptible of explanation.

MR. KRAEMER. Well, that is a matter 
of argument. I personally think that when 
he said “made payable,” not “payable to” 
but “made payable,” it was “made payable” 
at that time.

THE COURT. That is your construc-
tion of it.

MR. KRAEMER. I do not think I am 
farfetched either in that.

THE COURT. The question may be 
answered.

MR. SCHOTLAND. What is the ques-
tion?

THE COURT. Whether his memory was 
any better at that time than it is now.

Q Was your mind clearer about the facts of 
the case, the details of the case, when you made 
this affidavit than it is now?

A The same way.
Q Just the same right now as it was then?
A Yes.

MR. KRAEMER. I do not know whether 
this is an exhibit in the case or not with-
out being formally offered.
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THE COURT. It may be so, if it is not.
MR. KRAEMER. Then I offer it in evi-

dence. It is already a part of the court 
records in this case so it need not be mark-
ed.

10 (Documents considered marked Exhibit
D-2.)

CROSS EXAMINATION by Mr. Schotland.
Q Mr. Maurer, when Mr. Potoker finally gave 

you this note, Exhibit P-1, in what condition was 
it?

A That my brother would give him three—
Q No, in what condition was this piece of 

paper when he gave it to you?
20 A  A  note.

Q How was it, compared to the way it looks 
now?

A The same way, with the exception that this 
name was not on, “Asher Maurer.”

Q Well, when was that name put on?
A That night when I gave him the check.
Q That is what I am trying to find out.
A And made up the note.
Q Did you ever see this note before you gave 

qfl Mr. Potoker the check?
A Yes, I did.
Q Oh, then when you say that at that time 

the name “Asher Maurer” was not in it, is that 
when you mean the name was not in it?

A Yes.
Q Well, now, when you gave Mr. Potoker the 

check and he gave you the note, was the name 
“Asher Maurer” in it then?

A No, he put it on.
Q Well, did he put it on after he gave it to 

you or before he gave it to you?40
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A Before he gave it to me.
Q He put it on, that is, he filled in the name 

“Asher Maurer” ?
A Yes, sir.
Q Then he gave you the note?
A Yes, sir.
Q And took the check?
A And took the check.
Q Now, then, who was there at the time?
A Nobody; only him and I.
Q Was that the only transaction you had with 

Mr. Potoker that way?
A No, I had a few other transactions. I bought 

coal of his and I lent him money at times.
Q I mean on notes of this kind, with Henry 

Hahn’s endorsement.
A Yes; I had about three times.
Q Three times ?
A Yes.
Q The same way?
A The same way.
Q Were they always done the same way?
A The same way.

MR. KRAEMER. I object; that is not 
cross examination.

THE COURT. The answer may remain. 
Q At whose request did you procure this check 

from your brother for this note?
MR. KRAEMER. I object to that on the 

ground that it is not proper cross examin-
ation.

THE COURT. The question may be 
answered.

A Mr. Morris Potoker.
Q Did you tell your brother anything about

10
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Mr. Potoker having filled in the note with his 
name at the same time that you had given him 
the check?

A No, I did not.
Q Did you tell your brother anything at all 

Ifv about it, I mean as to the way the note was filled 
U out?

A No. I brought the note down to him and I 
gave it to him.

Q When you gave your brother this note, Ex-
hibit P-1, was it in the same condition or was it 
in some other condition than what it is now?

A It was in the same condition, the way it is 
now.
WILLIAM B. REILLY, sworn in behalf of defend- 

20 ant.
DIRECT EXAMINATION by Mr. Kraemer.

Q Mr. Reilly, you are a Deputy Clerk of the 
United States District Court?

A Yes, sir.
Q And have you in your possession the file of 

the bankruptcy proceedings of Morris Potoker?
A I have.
Q Will you please give me the order for the 

2Q sale of the coal certificate?
A The order confirming the sale?
Q Yes.
A (Witness produces documents.)
Q Let me see that—“ Order of Sale.” I show 

you a Trustee—
MR. SHOTLAND. I object to this whole 

thing on the ground that it is immaterial. 
I do not see why we should load up this 
record with that.

40
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THE COURT. I do not know what it 
is, Mr. Schotland.

MR. SCHOTLAND. Suppose we assume, 
for the sake of argument—

THE COURT. Cannot you let Mr.
KRAEMER go ahead and develop his case 
and, if any question is asked which you 
think is improper, you can object.

MR. SCHOTLAND. This particular 
phase of it, I know what he is aiming at.

THE COURT. I do not.
MR. SCHOTLAND. That is what he 

asked yesterday, for leave to amend his 
answer and include. It refers to a certi-
ficate of membership in the Coal Exchange, 
—I think that is the name of it—Newark, 
which he says was given as collateral 
security for the payment of this note, and 
he wants to set off some value of that col-
lateral security. I submit that, as a matter 
of materiality, even if it has some value, 
you are not prepared to go to the collateral 
until you exhaust the principal security. 
That is why I say it is immaterial.

MR. KRAEMER. There has been a sale, 
your Honor.

THE COURT. You may proceed, Mr. 
Kraemer.

Q I show you the trustee’s petition for the sale 
of certificate of stock, order of sale of certificate of 
stock, and order confirming sale of certificate of 
stock, and the order to show cause why the trustee
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10

30

should not sell the certificate of stock. Are these 
original papers taken from the files?

A They are.
MR. KRAEMER. I offer them in evi-

dence, if your Honor please. I might state 
the purpose, if you think it is necessary.

THE COURT. I certainly do.
MR. KRAEMER. In the complaint in 

this case it sets out that the loan was 
secured by a pledge of a coal certificate.

Now, this coal certificate—I am referring 
to the sixth paragraph of the complaint 
(reading) : “The said Morris Potoker also 
gave to the plaintiff herein, as a pledge to 
secure the note, a coal certificate for one 
share of stock in the New Jersey Coal 
Dealers Association. The certificate was 
offered by the Trustee in Bankruptcy for 
public sale, and no bids could be obtained 
thereon, as this certificate is valueless.” 
Now we propose to show that the certificate 
of stock was offered by the Trustee in 
Bankruptcy and was sold and bought in 
by the plaintiff in this suit for $5, subject 
to the claim against the certificate of stock, 
and to that extent I think it is perfectly 
material.

MR. SCHOTLAND. I do not want to 
take up any time to argue that. It is ir-
relevant, incompetent and immaterial.

THE COURT. The papers offered will 
be admitted in evidence.

(The papers referred to are received in 
evidence and marked Exhibit D-3.)

40
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MR. KRAEMER. If your Honor please,
I would like to read the order confirming 
the sale of the certificate of stock and leave 
the rest of it go to the jury. (Reading) :
“ In the Matter of Morris Potoker Bank-
rupt”---------  2Q

MR. SCHOTLAND. If your Honor 
please, under your Honor’s ruling, I thought 
the order was simply to show that there 
had been a sale. I see no reason to bring 
all this story of outside matters into evi-
dence here.

MR. KRAEMER. If you will permit, I 
will read that part of the order then. I 
will save myself a long recital.

MR. SCHOTLAND. The order is con-
firming a sale for $5.

MR. KRAEMER. I will read only the 
order then to the jury.

(Exhibit D-3 read to the jury.)
We rest, if your Honor please.
MR. SCHOTLAND. If your Honor 

please, I move for a direction of a verdict 
for the plaintiff. First, I move to strike « a  
out the testimony as to the arrangement 
between Mr. Hahn and Mr. Potoker under 
the reservation when that testimony was 
introduced, on the ground that there has 
been no testimony connecting knowledge of 
any such arrangement or of any incomple-
tion of the note with the plaintiff in this 
cause. The furthest that the testimony has 
gone is that the agent of the maker, Her-
man Maurer, acting for the maker, getting
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somebody to discount the note for him, saw 
Morris Potoker complete the note at the 
time when he turned over the consideration 
to Potoker for him, but he was the agent 
of Potoker, acting for Potoker, had pro* 

]n  cured the purchase of the note by his
brother on behalf of Potoker, and------

THE COURT. Can you refer me to tne 
section of the Negotiable Instrument Act 
which provides for the presumptions which 
arise from possession of a note which is 
in due form?

MR. SCHOTLAND. Section 59.
MR. KRAEMER. May I refer your 

20  Honor to Section 52?
(Mr. Schotland reads Section 52, para-

graphs 1, 2, 3 and 4.)
MR. SCHOTLAND. And, of course, Sec-

tion 14 is presumptive that it is filled in as 
directed. And Section 59 is one of the sec-
tions to be considered.

THE COURT. What do you think that 
means as applying to this case?

30 MR. SCHOTLAND. I do not think that
applies to this case at all, because here-------

THE COURT. The plaintiff does not ap-
pear at all testifying in the case.

MR. SCHOTLAND. Well, that would 
depend upon your Honor’s ruling on this 
motion to strike out that testimony. The 
presumption is, and the proof, so far as 
the case goes, is that he received a note,

40
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complete on its face, for which he gave a 
check for $3000.

THE COURT. I thought that was the 
check of the company.

MR. SCHOTLAND. No, that is the 
plaintiff’s check.

THE COURT. The plaintiff’s check?
MR. SCHOTLAND. Yes.
THE COURT, his company was the 

New Jersey Lamp Works.
MR. SCHOTLAND. Yes, that is his 

company; he is the whole corporation. That 
is his corporation. That is what he gave 
for it; that is his check.

THE COURT. You say so, but what is 
the proof?

MR. SCHOTLAND. That is the proof 
the defendant put in. The defendant prov-
ed, when he called Herman Maurer as the 
witness, that he had procured this check 
and it was offered in evidence.

THE COURT. Of the New Jersey Lamp 
Works.

MR. SCHOTLAND. From his brother; 
he did not mention the New Jersey Lamp 
Works.

THE COURT. He certainly did.
MR. SCHOTLAND. Well, then, before 

making this motion, with your Honor’s per-
mission, may I withdraw making this mo-
tion until I put Mr. Asher Maurer, the 
plaintiff, on the stand?

K
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THE COURT. You may.
ASHER MAURER, plaintiff, sworn in his own be-

half.
DIRECT EXAMINATION by Mr. Schotland.

10 Q Mr. Maurer, you are the plaintiff in this 
case?

A Yes, sir.
Q And you are the holder of this note, Exhibit 

P-1?
A Yes, sir.
Q I show you Exhibit D-l, check in the sum of 

$3000, drawn by you, as president, on behalf of 
the New Jersey Lamp Works.

A Yes, sir.
20 Q Whose money does this check represent?

A Well, the check represents the New Jersey 
Lamp Works, blit I am president, but I was charg-
ed with that money; that I gave for my personal 
business when I made this loan.

Q This money was charged to you, is that 
what you mean?

A Yes, this check was charged to my account 
in the company, and I loaned that of the com-
pany when I made this business.

30 Q When you purchased this note?
A Yes.
Q Now, when you received this note, Exhibit 

P-1, for the check, Exhibit D-l, in what condition 
was it—I mean the paper itself?

A The same condition it is now.
Q Did you know or were you told by anyone 

that this note had been endorsed in blank and 
was afterwards filled in?

A No, sir. My brother brought that note to
£0 me and six checks and a certificate of coal. I gave
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him the check and I took these papers and I put 
them right in the safe. The only time I looked 
at it was when the first check came back from the 
bank that he did not have no money there.

Q None of the checks were paid?
A No, sir.
Q And this coal certificate, was that worth 

anything?
MR. KRAEMER. I object to that.

A It was cancelled two years------
MR. SCHOTLAND. Just a moment.
THE COURT. What is the objection?
MR. KRAEMER. His opinion. He is 

not qualified as an expert as to the value 
of a certificate.

THE COURT. Well, he seems to be the 
owner of it, and our Courts seem to have 
gone a long ways in stating that the owner 
of an article is competent to testify to its 
value. Now, why isn’t he equally competent?

MR. KRAEMER. I do not like to differ 
with your Honor, but I think that that ap-
plies to an article bought in the open mar-
ket ; the owner may testify as to value. 30

THE COURT. I will overrule the objec-
tion.

Defendant’s counsel prays an exception 
to this ruling of the Court.

Exception noted as ground of appeal.
Q Is it worth anything? Answer the question 

yes or no.
A No.
Q Did you try to ascertain from the company .

40
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by whom it was issued as to what it was worth? 
A Yes, sir; I called up the company.

MR. KRAEMER. I object to that.
Q Wait a minute. Was this certificate in force 

when it was assigned to you?
10 Objected to.

Objection sustained.
Q Well, have you tried to cash it in with the 

company?
A It was cancelled by that company.
Q Did you try to cash it in with that com-

pany?
A I called them up and they told me it is 

cancelled.
MR. KRAEMER. I ask that that be 

stricken out.
THE COURT. It will be stricken out.
MR. SCHOTLAND. Is Mr. Broadvent 

here? The secretary of the association in 
charge of the books was here yesterday, 
under subpoena on the part of the defend-
ants.

MR. KRAEMER. Under my subpoena? 
on That is a mistake. That is not the fact.

He was not here with my knowledge. I 
think it is the gentleman of the United 
States District Court that you have in mind.

MR. SCHOTLAND. No, I know Mr.
Reilly. I know Mr. Broadvent too.

Q Are you ready to deliver up this certificate 
to Mr. Hahn if he pays the note?

A Yes, sir; positive.

40
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MR. SCHOTLAND. All right. I will 
offer it in evidence for what it is worth. 

(Certificate is received in evidence and

CROSS EXAMINATION by Mr. Kraemer. ^
Q Did you say that these papers, consisting of 

the note, the five checks and the certificate, were 
delivered to you by your brother and then you 
gave him the check?

A It was delivered to me and then I gave him 
the check—no, sir, I gave him the check and then 
he brought me the papers.

Q You gave your brother the check first?
A Yes, sir.
Q Then he went to see Mr. Potoker and he 

came back with these papers, is that right ?
A Yes, sir.
Q Now, when you gave your brother the check 

for $3000 it was already made out to Morris 
Potoker, was it not?

A When he came for it, when I gave it to 
him I made it out to Morris Potoker.

Q Then you gave this check to your brother 
for $3000 to make a loan to Morris Potoker, is 
that right?

A Yes. .
Q And the loan was to be a three-thousand- 

dollar loan?
A Yes, sir.
Q Now, your brother came back and he gave 

you the note, the five checks, or six checks, for 
$500 each?

A Yes, sir.
Q The certificate and $90 in cash.
A $90 in cash.
Q You forgot about that before, did you not? 40

marked Exhibit P-2.)

v
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A Well, I was not asked.
Q That is the reason you say you did not say 

that before?
A I do not deny it. Sure, I received $90 for 

six months’ interest at six per cent.
•»/* Q You got that in cash?

U A Yes, sir.
Q Was there any reason why you did not 

take the $90 off the $3000 and make this check for 
$2910?

MR. SCHOTLAND. I object to that 
as argumentative and not proper cross ex-
amination.

THE COURT. I sustain the objection.
Q Did your brother tell you that the loan would 

^  be upon a six per cent basis?
A Yes, sir.
Q And that interest would be $90 for six 

months ?
A And I will collect a check every month for 

$500.
Q Your brother told you that?
A Yes, sir.
Q And that this was a discount on which you 

were entitled to the $90 in advance?
3 0  A  Yes, sir.

Q But you did not take it off the check?
A No.
Q You gave the full $3000?
A Yes, sir.
Q Made out to Morris Pctoker. Now, how did 

you know about Morris Potoker?
A My brother came to me. He dealt with him 

before, he lent him money. He came to me and 
asked me if I got some money, he has got a man 

4 0  who needs $3000. He loaned him money before.
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He honored the notes signed by Mr. Hahn and 
Mr. Herman Potoker, but he did not tell me about 
the certificate.

Q Then you decided to make the loan?
A Yes, sir; I did.
Q And you gave your brother the check to 

consummate the loan?
A Yes, sir.
Q And your brother came back with the papers 

which you now have in court?
A Yes, sir.

RE-DIRECT EXAMINATION by Mr. Schotland.
Q Did you ask your brother to get you this 

note?
A No, sir. According to my understanding, 

Mr. Potoker gave him money before on the same 
notes.

Q I want to know whether you asked your 
brother to do anything for you in connection with 
this transaction, or whether he asked you to do 
something for Potoker in connection with this 
transaction?

A No, sir.
Q Well, now, which is it?
A He came to me and he made me that proposi-

tion: That he has got a man that he deals with, 
and then I gave him $3000.

MR. SCHOTLAND. Now, if your Honor 
please, I renew my motion to strike out the 
testimony given by Henry Hahn and Ellis 
Hahn as to what may be termed a “secret” 
arrangement between himself and Morris 
Potoker, on the ground that it has not 
been connected up in any way with the 
holder of the note. The evidence in the
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case conclusively shows that the plaintiff 
was a bonafide holder for value before 
maturity. He got the note within a few 
days after it was made out, about the same 
time.

10  THE COURT. Will you tell me, Mr.
Schotland—  in what different situation is 
the testimony so far as the proofs are con- 
cerned from what it was upon the affidavits, 
upon a motion for summary judgment?

MR. SCHOTLAND. Yes. The difference 
is that there is the charge that the plaintiff 
received the note in an incomplete state.

THE COURT. Whose affidavit shows
2 0  that?

MR. SCHOTLAND. Well, to tell you the 
truth, I do not know. I do not know why 
on the affidavits there was not a summary 
judgment.

THE COURT. Is there anything in the 
answering affidavit, or in the affidavits on 
the part of the plaintiff to show that the 
plaintiff knew—

30 MR. SCHOTLAND. Oh, I know the rea-
son why the Supreme Court reversed that—  
it just occurs to me. On the face of the 
affidavit there was a remark slipped in 
which was put into Mr. Kraemer’s brief, 
that Herman Maurer was the agent of 
Asher Maurer, instead of the agent of 
Morris Potoker. If he was the agent of 
Asher Maurer, of course then the whole 
jury question is opened up.

40
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THE COURT. In what affidavit is that?
MR. SCHOTLAND. It is not there. It 

is in his brief.
MR. KRAEMER. The Supreme Court 

thought well of the argument.
MR. SCHOTLAND. It slipped into his 

brief, and they thought it was a part of 
the affidavit.

MR. KRAEMER. No, I said it was a 
mere matter of argument.

MR. SCHOTLAND. That is the point.
That is how that happened. Now, we have 
the full testimony. There is no question 
that anything else may be brought out 20 
which may raise a jury question nor change 
the situation as it appeared on the face of 
the affidavits at all, because the evidence is 
all here, and, in addition to the verbal 
testimony, the defendant saw fit to offer 
in evidence the affidavit of Mr. Herman 
Maurer, and that affidavit distinctly says,
“I told my brother that this was agreeable 
to Morris Potoker, whom I was represent-
ing and for whom I made the request, and q q  
my brother then gave me a check for 
$3000”— that is in the affidavit—acting 
for Morris Potoker. Now, I read those 
words from the affidavit. His direct testi-
mony also is that he was acting for Potoker 
and at Potoker’s request and not at his 
brother’s request; and the testimony of the 
plaintiff is that he was not doing anything 
for him and that Herman Maurer was to 
act. for Potoker.

4 0
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THE COURT. I think we can consider 
this question of striking out the evidence 
under your motion to direct a verdict. I 
understand you join both motions?

MR. SCHOTLAND. No, I had with- 
10 drawn the motion to direct a verdict until

I got a ruling on the motion to strike out 
this testimony before, because—

THE COURT. In what different situa-
tion would that put the consideration of 
this matter by the Court?

MR. SCHOTLAND. I was just explain-
ing. Before that I was not sure whether 
I wanted to preclude myself from putting 

20 Mr. Asher Maurer on the stand. Now I
have put him on the stand and I do not 
need that precaution, and I can just put 
them now together, as your Honor sug-
gested.

THE COURT. I think so.
MR. SCHOTLAND. Then I move for a 

direction of a verdict for the plaintiff, on 
the ground that the defendant has not made 
out a legal defense to the action of the 
plaintiff. The defendant admitted the en-
dorsing of the note; he admitted the receiv-
ing of the notice of protest in due time— 
that is, it is alleged—giving the dates and 
showing it was properly protested; and he 
admits he received it. His only defense that 
he attempts to set up—and, of course, on 
this motion I am not going to discuss the 
credibility or probability of the character of 
the story—on this motion we will simply

40
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assume that that was the fact, I suppose, 
for the purpose of the motion—the only 
defense that he attempts to set up is this:
That he made an arrangement with the 
maker of this note that he would loan this 
maker his endorsement on this note, in 
blank without limit as to time, without 
limit as to amount, without limit as to who 
the payee should be; but he says the ar-
rangement was the payee was to be a coal 
company from whom he would purchase 
coal, and that his endorsement on the note 
was to be used as a guarantee for the 
payment of the coal. That is his defense.

In order that that defense may be usable 
at all as against the plaintiff, he has to show 20 
that when the plaintiff received this note 
it was not complete on its face—there was 
some defect on its face—and that he there-
fore is open to have that defense interposed 
against him. He is not a bonafide holder 
with the defense barred. He has to show 
that in order to establish that defense. But 
before I deal with whether he has shown it 
legally or not, he has fallen down on the 
factual part of the defense. He does not 
know whether or not Potoker used the pro-
ceeds of this note to pay for coal. He said 
so.

Now, as to the legal end of it, the evi-
dence is clear, it is undisputed. There is 
no allegation from the defendant that the 
plaintiff was present at the time when this 
alleged conversation making this so-called 
guarantee arrangement was made, no al-
legation that the plaintiff, or anybody rep- 40
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resenting him, was present, nor is there any 
allegation that he had knowledge as to that 
part of it. There is no proof whatever that 
that arrangement was brought home to the 
plaintiff by anyone. There is no proof 
whatever that the plaintiff even knew that 

u this note was not made out in regular form,
because it was complete on its face when 
it was delivered to him; and that evidence, 
if your Honor please, bears so much greater 
force because it is the evidence introduced 
by the defendant himself; it is the defend-
ant himself who introduced the evidence 
proving that, although he personally signed 
his name on the back of this printed form 
of note, in blank, he proved affirmatively 

20 that the maker of the note, the one to whom
he entrusted the note to fill it out according 
to his arrangement, filled it out completely 
as it is now before it ever got to the hands 
of the plaintiff. He proved that by the 
testimony of the only witness that he called 
on that point, Mr. Herman Maurer, and he 
proved even more strongly than the oral 
testimony of Mr. Herman Maurer that he 
was acting for Potoker and doing this at 

3 0  Potoker’s request: The fact that Herman
Maurer was Potoker’s agent and therefore 
that Asher Maurer could not be held or 
bound by any knowledge which Herman 
Maurer had ascertained at the time when 
he delivered the check by introducing in 
evidence the affidavit, it went a little fur-
ther than the oral testimony and squarely 
shows that he was the agent for Morris 
Potoker, for whom he was acting in the 

4 0  matter.
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The exact language is “I told my brother 
that this was agreeable to Morris Potoker, 
whom I was representing and for whom I 
made the request, and my brother then gave 
me a check for $3000.”

There are no two ways of looking at it. 10  
There is no other witness. There is no 
other testimony. That is the only testi-
mony in the case: That the note was com-
plete on its face when delivered to the 
plaintiff, that it was delivered for value 
before maturity, that the plaintiff had no 
knowledge whatsoever of any infirmities in 
the note, and that there were no infirmities 
appearing on the face of it. I therefore 
cannot see what question there is left under 20 
the Negotiable Instrument Act, and I 
respectfully submit that there should be a 
judgment directed for the plaintiff.

MR. KRAEMER. I base my answer to 
the argument on Section 14, 52 and 59 of 
the Negotiable Instrument Act. Section 14 
provides that where the instrument is want-
ing in any material particulars, the person 
in possession thereof has a prima facie 
authority to complete it by filling up the 30  
blanks therein, and a signature on a blank 
paper by the person making the signature, 
m order that the paper may be converted 
into a negotiable instrument, operates as 
a prima facie authority to fill it up as such 
for any amount. I just want to emphasize 
the point: “Delivered by the person mak-
ing the signature, in order that the paper 
may be converted into a negotiable instru-
ment,” then that prima facie presumption 40
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applies. It must be filled up strictly in 
accordance with the authority given, and 
within a reasonable time. I call your 
Honor’s attention to the words “strictly in 
accordance,” not “in accordance with,” but 

jLQ “strictly in accordance with.” “But if any
such instrument, after completion, is 
negotiated to a holder in due course, it 
is valid and effectual for all purposes in his 
hands and he may enforce it as if it had 
been.”

Now, then, the whole point is, is the 
plaintiff in this case a holder in due course? 
Now, the Court of Errors and Appeals in 
this case and in the case of Fidelity Union 

20 against Decker held that a person cannot be
a holder in due course unless he receives the 
instrument complete upon its face, and your 
Honor’s ruling in this case will depend in 
all probability upon the fact as to whether 
Asher Maurer received this instrument com-
plete upon its face. That result will depend 
on the question of whether Herman Maurer 
was his agent or the agent of Morris 
Potoker. Now, this particular affidavit that 

3Q Mr. Schotland has referred to, in which
Herman Maurer says he was the agent of 
Potoker, was before the Supreme Court and 
was before the Court of Errors and Ap-
peals, and if that proved the fact that he 
was the agent, the case would not be be-
fore your Honor now. It would have been 
disposed of in both Courts. That self- 
serving statement, or hearsay, or conclusion 
of law is not evidence, and whether or not 
Herman was the agent for Potoker or was40
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the agent for his brother when he conveyed 
that $3000 check to the lender,and obtained 
for the lender the note, the checks, the 
certificate and the the $90, that is a pure 
factual question, which I will argue, if we 
get the chance, before the jury.

THE COURT. What evidence is there in 
the case, do you think, showing that Morris 
was the agent of Asher?

MR. KRAEMER. Your Honor, probably 
means Herman was the agent?

THE COURT. Herman, yes.
MR. KRAEMER. Asher says: “ I gave 

him my check to procure a $3000 note from 
Potoker”— that is his testimony.

THE COURT. As I understand his testi-
mony, Asher says that his brother came to 
him with the proposition—

MR. KRAEMER. That is true..
THE COURT. (Continuing) that he loan 

this money to Mr. Potoker. He says in his 
testimony that he obtained this check from 
his brother at the request of Mr. Potoker, 
that he obtained this money from his 
brother at the request of Mr. Potoker.

MR. KRAEMER. That is Herman 
Maurer’s testimony.

THE COURT. Yes.
MR. KRAEMER. I am referring now to 

Asher. Asher testified that he got the note 
and the certificate of stock and the five 
checks after he had given the check to

10

20

3 0

4 0
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Asher Maurer, Re-Direct.

Herman Potoker, who entrusted him with 
this check.

THE COURT. Is there any more to that 
than the fact that he had entrusted his 
brother with the check for the purpose of 

10 getting the note
MR. KRAEMER. Then afterwards the 

note was filled out. It was after that that 
the note was filled out. According to the 
information of all sides, according to the 
testimony of all sides, the check was made 
out first. With the check Herman went to 
Morris.

THE COURT. Is there any proof which 
20 would warrant the jury in finding that there

was any agency on the part of Herman 
from his brother Asher, except to deliver 
to Potoker this three-thousand-dollar check 
and to return to Asher the note

MR. KRAEMER. To receive the note.
THE COURT. To receive the note?
MR. KRAEMER. That is all the agency 

that I intend to prove; and to that extent 
30 he was an agent in my opinion and in my

theory of the case, to receive this note 
which is the issue in this case, and that 
note was then filled out and he was by at 
the time it was filled out.

THE COURT. There is no presumption 
of agency arising from the fact that Her-
man was the brother of Asher, is there?

MR. KRAEMER. Oh, no, I am not con- 
40 tending that. That is not a presumption.
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Asher Maurer, Re-Direct.

It may be taken into consideration with all 
the other facts in the case, that Asher did 
not see Morris Potoker at all ; that the only 
person with whom he dealt was his brother 
Herman to whom he entrusted his check, 
and telling his brother to bring back a note ^  
that was thereafter filled out, five checks 
and this certificate.

There was a borrower and a lender in 
this transaction. The lender, Potoker, 
wholly represented himself ; he was there 
all the time. When the check was delivered, 
the note filled in, the checks for $500 each 
given and the certificate given, that was the 
lending transaction. One principal was 
there; the other principal was not there. 20 
Somebody must have been acting for him. 
Somebody received the note for him. Some-
body saw that it was filled out properly. 
Somebody saw that he received five checks, 
or six checks, of $500. Somebody saw that 
he got the $90, and that he got a certificate.
That somebody was his agent, protecting 
his interest, showing that the check was 
delivered as a quid pro quo, and to that 
extent Herman was surely the agent for 
Asher. He could not have occupied any 
other relation there because this one trans-
action required two parties : One party 
acted as a principal and Potoker as a bor-
rower; and the lender of that transaction 
was Asher Maurer, acting through his 
brother, Herman Maurer.

Now, I frankly state to your Honor that 
is my theory of the case. If I am wrong 
about it, it will be just as well to dispose 40



Asher Maurer, Re-Direct.

of the matter right now. My contention is 
that the note was delivered to Asher 
Maurer incomplete on its face, because he 
received it through his agent.

There is one more point that I want to 
make to your Honor, and it is this: The 
question as to when delivery was made is 
very important. When was delivery made 
of this note—at the time when that three- 
thousand-dollar check was turned over at 
this conference between Morris Potoker and 
Herman Maurer, or was delivery made 
thereafter when Herman turned it over to 
his brother Asher, the plaintiff in this case?

THE COURT. Would it be admitted that 
the note was turned over by Herman to 
Asher prior to its maturity?

MR. KRAEMER. Oh, yes.
THE COURT. That is admitted?
MR. KRAEMER. Oh, yes.
THE COURT. That the note was turned 

over by Herman to Asher prior to its 
maturity?

MR. KRAEMER. Oh, surely.
I was speaking of the physicial delivery 

of the note. My contention is that that 
may be of some importance in determining 
the question of agency. My contention is 
that delivery of that note was made at this 
conference or at this ̂ transaction—which-
ever you may want to call it—between 
Morris Potoker and Herman Maurer, that 
the three-thousand-dollar check was turned
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Asher Maurer, Re-Direct.

over to Morris Potoker, and Morris in turn 
turned over his note and securities and 
checks. There was the delivery.

The delivery was to whom? The delivery 
was by Morris Potoker to Herman Maurer, 
acting for his brother. 10

THE COURT. Mr. Kraemer, the attorney 
of the defendant, has very properly said 
that this case has narrowed down to a 
question of whether or not there is any 
proof to go to this jury on the question of 
whether or not Herman Maurer was the 
agent of his brother, Asher Maurer, who 
is the plaintiif in this case. I think that 
is entirely correct, because, if not, if the 
evidence does not so show, then Asher 
Maurer was the holder in due course of this 
note, because when it actually came to him 
the undisputed proof is that it complied 
with the requirements of Section 52 of the 
Negotiable Instruments Act; it would con-
stitute a holder in due course in that it was 
complete and regular upon its face; that 
he became the holder of it before it was 
overdue, and without notice that it had 
been previously dishonored; of which there 30 
is no proof, of course. Also that he took it 
in good faith and for value. Also that at 
the time it was negotiated to him he ^ d . ^
no notice of any infirmity in the consfruir- 
tifidi. The undisputed proof is that he per-
sonally had no notice of any infirmity in 
the c^Storo^en,1' and he would be charge-
able only by the notice of an infirmity 
which came to him from his duly authorized

10



94

Asher Maurer, Re-Direct.

agent, assuming that there was an infirmity 
in the note.

As I understand the proofs, the brother, 
Herman Maurer, had had previous trans-
actions with Mr. Potoker, the maker of the 

10 note, and had himself loaned him money
upon these previous occasions; that at this 
time, for some reason or other, he did not 
loan his own money to Mr. Potoker, but 
says that he applied to his brother Asher, 
who is the plaintiff in this suit, for the 
money, and that he received from his 
brother, at the request of Potoker, the 
check, the three-thousand-dollar check, 
which paid for this note.

20 It is true that having made known the
request of Potoker to his brother Asher, 
and the acquiescence of his brother Asher, 
he received from his brother Asher this 
check for $3000 for the purpose of deliver-
ing it to Mr. Potoker. He did deliver it 
to Mr. Potoker and received from Mr. 
Potoker this note, and delivered it to his 
brother. He says that he was acting for 
Mr. Potoker. His affidavit, which is mark- 

30 ed in evidence in this case, is to the effect
that he was acting for Mr. Potoker; and 
the only act on the part of Herman which 
related to his brother Asher at all was the 
receiving from Asher of the check for the 
$3000, to be delivered to Mr. Potoker at 
Mr. Potoker’s request, and of course then 
returning to Mr. Asher Maurer the note in 
question.

I think we are not concerned with a con-
40
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sideration upon this question of the testi-
mony of Mr. Hahn at all. Mr. Hahn says 
that his endorsement was placed upon this 
note for an entirely different purpose. Nor 
are we concerned with what was put in 
this note at the time Mr. Potoker received 
the check and turned over to Mr. Herman 
Maurer the note, because if there was not 
a thing in this note, if it was just in exactly 
the same condition as it was when Mr. 
Potoker obtained the endorsement of Mr. 
Hahn, and it was all filled in, every word 
of it, at the time of the passing of the 
check, if Mr. Herman Maurer was not the 
agent of Asher Maurer, that would make no 
difference, provided Asher Maurer received 
it in a condition which was complete upon 
its face. It seems to me the uncontradicted 
testimony shows that, and that there is no 
testimony in the case which would justify 
the jury in finding that in the transaction 
Herman Maurer was the agent of Asher 
Maurer.

This necessarily results in directing the 
jury to find a verdict in favor of the plain-
tiff and against the defendant for the full 
amount of this note, $3000, with interest 
from May 5, 1927, to this 26th day of 
February, 1930, at six per cent, which 
amounts to $479.50.

MR. SCHOTLAND. And $2.46 protest 
fees.

THE COURT. Amounting with protest 
fees to $3481.96, and an exception to that 
ruling as ground of appeal will be noted 
on the minutes. '

10
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STIPULATION.

NEW JERSEY COURT OF ERRORS 
AND APPEALS.

10

20

30

A s h e r  Ma u r e r , \
Plaintiff-Respondent.! ACTION AT LAW

fvs. \ On Appeal
He n r y  Ha h n , l STIPULATION.

Defendant-Appellant. I

It is hereby stipulated and agreed by and be-
tween the counsel for the respective parties hereto, 
that the contents of the documents from the United 
States District Court marked “Exhibit D-3” and 
the coal certificate marked “Exhibit P-2” re-
ceived in evidence at the trial of the above-en-
titled cause, in the Essex County Circuit Court, 
and the recognizance on appeal, dated September 
17th, 1927, wherein Henry Hahn and The Metro-
politan Casualty Insurance Company of New York 
are sureties; the Sheriff’s return, on summons and 
complaint, together with the designation of deputy 
for service; stipulation Essex County Circuit Court, 
dated July 6th, 1927; affidavit of service of notice 
of appeal, dated August 11th, 1927; notice of mo-
tion of Essex County Circuit Court dated September 
22nd, 1927 ; order staying execution, dated Septem-
ber 24th, 1927; order cancelling recognizance dated 
September 27th, 1928 ; recognizance of appeal dated 
February 28th, 1930, wherein Henry Hahn and 
The Metropolitan Casualty Insurance Company of 
New York are sureties, shall and may be omitted 
from the printed state of the case.
Dated: March 27th, 1930.

PHILIP J. SCHOTLAND,
40  Attorney for Plaintiff-Respondent.

KRAEMER, SIEGLER & SIEGLER, 
Attorneys for Defendant-Appellant.
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ESSEX COUNTY CIRCUIT COURT.

Order, Notice, Rule and Memorandum 
On Motion Directed to the Printed State of Case.

Asher  Mau r e r ,
Plaintiff,

— vs—

He n r y  Ha h n ,
Defendant.

Application upon due notice having been made 
for an order striking out pages 12, 13, 14, 15, 19, 
20, 21, 22, 23, 24, 25, 33, 34, 35, 36, 37, 38, 39 and 
40 of the State of the Case on appeal from the judg-
ment of this Court to the Court of Errors and 
Appeals as prepared by the defendant-appellant on 
the ground that they are improperly attached and 
made a part of said State of the Case, and the 
Court having heard the argument of counsel and 
being of the opinion that said application be 
granted:

It is, on this 9th day of May, 1930, on motion 
of Philip J. Schotland, Attorney for Plaintiff in the 
above-entitled cause ORDERED that pages 12, 13, 
14, 15, 19, 20, 21, 22, 23, 24, 25, 33, 34, 35, 36, 37, 
38, 39 and 40 be stricken out of the State of the 
Case on appeal in the above-entitled cause.

Action at Lem 

ORDER.

NELSON Y. DUNGAN, 
Circuit Court Judge.
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NEW JERSEY COURT OF ERRORS 
AND APPEALS

A s h e r  Mau r e r ,
Plaintiff-Respondent,

— vs—

He n r y  Ha h n ,
D efendant-App ellant.

Action at Law

On Appeal 
NOTICE

Si r :

Pl e a s e  Ta k e  N otice  that on Tuesday, May 20th, 
1930, at 10:30 o’clock in the forenoon (daylight 
saving time) or as soon thereafter as counsel can 
be heard, ;at the State House, Trenton, New Jersey, 
we shall move Hie Court of Errors and Appeals 
for an order setting aside the order of his Honor 
Nelson Y. Dungan, Circuit Court Judge, entered 
herein on May 9th, 1930, a copy of which order is 
hereto annexed, and for the inclusion in the State 
of Case herein on appeal of pages 12, 13/14, 15, 19, 
2D* 21, 22, 23, '24, 25, 33, 34, 35, 36, 37, 38, 39 and 
40, on the ground that the same are properly part 
of the record on appeal and material in the con-
sideration and determination of the point made on 
the appeal by the appellant, that the said Circuit 
Court judge at the trial below, under the principle 
of stare decisis, was bound to submit the case to 
the jury, because the Supreme Court and the 
Court of Errors and Appeals, when said record 
was before them on a previous appeal of this case, 
held that from the 'facts appearing therein the 
case should have been submitted; and further, 
that the facts appearing in said record are sub-
stantially the same as those before the jury at
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the trial below, from the judgment of which this 
appeal is taken.

Dated: May 10th, 1930.

KRAEMER, SIEGLER & SIEGLER, 
Attorneys for Defendant-Appellant.

To PHILIP J. SCHOTLAND, Esq.,
9 Clinton Street,
Newark, New Jersey.
Attorney for Plaintiff-Respondent.
Filed May 14, 1930.



4

NEW JERSEY COURT OF ERRORS 
AND APPEALS

A s h e r  Mau r e r ,
Plaintiff-Respondent,

—vs-—
He n r y  Ha h n ,

D efendant-Appellant.

On Appeal 

RULE

Kraemer, Siegler & Siegler, attorneys for the ap-
pellant herein having moved that the order of the 
Honorable Nelson Y. Dungan, Judge of the Essex 
County Circuit Court, striking out pages 12, 13, 
14, 15, 19, 20, 21, 22, 23, 24, 25, 33, 34, 35, 36, 
37, 38, 39 and 40 from the printed state of case 
herein, be set aside and that said pages be included 
in the printed state of case, it is 29th day of May, 
1930.

ORDERED, that the same be considered in con-
junction with the main appeal herein, and that 
counsel for the respective parties have twenty (20) 
days to file their briefs.
On motion of

KRAEMER, SIEGLER & SIEGLER,
Attorneys for Defendant-Appellant.

Let the above rule be entered:
E. R. WALKER, C. & P. J.

I hereby consent to the above rule, as to form.
PHILIP J. SCHOTLAND, 

Attorney for Plaintiff-Respondent.
A true copy

JOSEPH FITZPATRICK,
Clerk.
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NEW JERSEY COURT OF ERRORS 
AND APPEALS

Asher  Mau r er , \
Plaintiff-Respondent, I Action at Law

__vs__ l Motion of Appeal

He n r y  Ha h n , V MEMORANDUM.
Defendant-Appellant. I

This is an application to set aside the order of 
Judge Dungan striking out from the printed State 
of Case affidavits filed by the plaintiff and the 
defendant on an application in proceedings which 
resulted in a summary judgment in favor of the 
plaintiff and against the defendant. They are part 
of the pleadings and judgment record certified by 
the Circuit Court clerk on this appeal. This motion 
is to sot aside the order of Judge Dungan, so that 
the affidavits on the proceedings for summary 
judgment be retained in the printed State of Case, 
because in our opinion they are necessary for a 
proper consideration of the present grounds of 
appeal.

The plaintiff, who is the respondent here, sued 
the defendant on a promissory note and obtained a 
summary judgment before Judge Smith, sitting in 
the Essex County Circuit Court. From this the 
defendant appealed. The Supreme Court reversed 
the summary judgment and remanded the case for 
trial. The Court of Errors and Appeals affirmed 
the Supreme Court, and the case came on for trial 
before Judge Dungan, who directed a verdict in 
favor of the plaintiff and against the defendant, 
from which the present appeal is taken.

In the Supreme Court Justice Parker wrote the 
opinion for the Court reversing the summary judg-

N e w  J e r s e y  S t a t e  L ib r a r y
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ment, and the following quotation from his opinion 
will indicate the facts in the case as set forth in 
the affidavits, all but one of which Judge Dungan 
has ordered stricken from the record on this ap-
peal, (104 N. J. Law 254) :

“ The plaintiff’s brother, Herman Maurer, 
came to him and recommended a loan to 
Morez Potoker on his endorsed note of 
$3,000. at six months. The plaintiff acceded, 
gave Herman his check of $3,000. to the 
order of “Morris” Potoker, which was de-
livered by Herman to the latter and cashed. 
Herman brought back to plaintiff a note 
dated November 5th, 1926, by Morez 
Potoker as maker, payable at six months at 
a bank in Newark, and to the order of 
Asher Maurer. It was endorsed in blank 
“ Herman Potoker, Henry Hahn” (the ap-
pellant) . Everything seemed regular enough 
but the affidavits disclose the following 
matters of the fact, which could be accepted 
as true by a jury: that Herman Maurer 
was the agent of plaintiff to deliver the 
check and accept the note; and consequently 
that the knowledge of Herman of any in-
firmity in the note was the knowledge of 
Asher, the plaintiff; that when Herman 
went with the plaintiff’s check to Herman 
Potoker to get the note, that paper was in 
the following condition: the date was blank, 
the amount was blank, the time was blank, 
the payee’s name was blank, and there was 
no signature of the maker. On the back 
Herman saw the endorsements (as the 
statute now calls them) of Herman Potoker 
and Henry Hahn, - - - This of course
presented a typical situation of filling up 
blanks in an incomplete instrument. It



further appeals, and from Herman Maurer’s 
own affidavit, that in his presence, Morez 
Potoker, the maked filled in the date, time 
to run, payee’s name, the amount, signed it, 
and delivered it to Herman as agent of the 
plaintiff, and that Herman then delivered 
the check.”

The Supreme Court found that the above facts, 
and other facts gathered from the affidavits at 
least raised a fair jury question as to the cir-
cumstances under which the note was endorsed 
in blank, and thereafter delivered, and for that 
reason the judgment was reversed.

The Court of Errors and Appeals in its per 
curiam opinion affirmed the judgment of the 
Supreme Court, although it disagreed in certain 
crther propositions of law, and held (145 Atl. 316, 
not yet officially reported),

“ The facts in this case are fully stated 
in the opinion of the Supreme Court, and 
we concur in the view therein expressed 
that the facts which were before the trial 
judge raised a jury question as to the cir-
cumstances under which the note in con-
troversy was endorsed in blank and there-
after filled in and delivered, and therefore 
the awarding of a summary judgment in 
favor of the plaintiff and against the de-
fendant by the trial judge was erroneous.”

After the reversal and the remand to the Circuit 
Court, the case came on for trial before Judge 
Dungan, and the witnesses before Judge Dungan 
testified to substantially the same facts as were in-
corporated in their affidavits which were con-
sidered by the Supreme Court. Judge Dungan, 
however, held that there was no testimony in the



case that Herman Maurer was the agent of Asher 
Maurer, the plaintiff, in acquiring the note in ques-
tion, and therefore directed a verdict against the 
defendant. Our contention is that Judge Dungan 
was bound by the doctrine of stare decisis to sub-
mit the case to the jury, and that is one of the 
grounds of appeal. See Migliaccio, et al v. Public 
Service R. R. Co. 8 Misc. Rep. 280.

We submit that this Court should have the af-
fidavits which were before the Supreme Court in 
the previous appeal, and upon which the Supreme 
Court decided that a jury could find as a fact 
that Herman Maurer was the agent of the plaintiff 
to deliver his check and accept the note in ques-
tion, so as to determine whether or not the facts 
¡before the Supreme Court and the facts before 
Judge Dungan at the trial were so similar in legal 
effect as to require of Judge Dungan the submis-
sion of the case to the jury on the principle of 
stare decisis.

Respectfully submitted,

KRAEMER, SIEGLER & SIEGLER,
Attorneys for Defendant-Appellant.

JOSEPH KRAEMER,
Of Counsel.

C ozzo lin o  P r in t in g  Co., 265 H a lse y  St., N ew ark , N. J.
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NEW JERSEY COURT OF ERRORS 
AND APPEALS

ACTION AT LAW
Ash e r  Mau r e r ,

Plaintiff-Respondent,I On Appeal

—vs—_vs__ V MEMORANDUM
IN BEHALF OF

He n r y  Ha h n
Defendant-Appellant.

FACTS
This is an appeal from the plaintiff’s judgment 

entered on a directed verdict in the Essex County 
Circuit Court. The plaintiff sued the defendant, 
Henry Hahn, as the endorser of a promissory note 
for Three Thousand ($3,000.00) Dollars made by 
one Morez Potoker to the plaintiff, dated Novem-
ber 5th, 1926 and due May 5th, 1927. On July 
26th, 1927, on the plaintiff’s motion to strike out 
the defendant’s answer as sham and frivolous, an 
order was entered accordingly and for summary 
judgment, in favor of the plaintiff. From this 
judgment the defendant, Henry Hahn appealed to 
the Supreme Court, the judgment was reversed, 
and the case remanded to the Essex County Circuit 
Court for trial on the issue raised by the defend-
ant’s answer. From this judgment of the Supreme 
Court the plaintiff appealed to the Court of Errors 
and Appeals and the judgment of the Supreme 
Court was affirmed. Whereupon the case was 
brought on for trial before Judge Nelson Y. Dun- 
gan and a jury at the Essex County Circuit Court, 
and a verdict directed in favor of the plaintiff 
and against the defendant for the amount of the 
note, interest and costs. From the judgment en-
tered on this verdict the plaintiff now appeals to 
this Court.
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This appeal is based upon the error of the 
learned trial judge in directing a verdict for the 
plaintiff and against the defendant upon evidence 
substantially as follows: The plaintiff offered the 
note and the certificate of protest in evidence and 
rested. The defendant showed that on November 
3rd, 1926, at the request of Morez Potoker, a friend 
and client, he put his name on the back of a blank 
form of a note which Mr. Potoker, who was in the 
wholesale coal business, requested as a guarantee 
for coal about to be purchased by him in his busi-
ness, upon the express understanding between the 
defendant and the said Potoker that it was to be 
used only as a guarantee for the purchase of coal 
contemplated by him. When the defendant signed 
this blank form of note there was nothing on the 
face of it, and it was in that condition when he 
delivered it to Potoker to be used for the purpose 
of a guarantee for the purchase of coal. The 
defendant did not know that the paper had been 
diverted from its authorized use and filled in as 
it now appears, plaintiff’s Exhibit P-1, which is 
the same as Schedule B (page 27 State of Case), 
and discounted with the plaintiff until he received 
word several months thereafter from Mr. Maurice 
S. Maurer, the plaintiff’s son, an attorney-at-law.

Ellis A, Hahn, the defendant’s son, a lawyer, 
corroborated his father that the note was signed 
merely as a guarantee for coal to be purchased by 
Potoker, because, as Potoker put it, “This company 
desires a guarantor” . (Page 60 State of Case, 
line 5).

Herman Mai^re^^the defendants  brother, was 
called by the plaintiff-; and he testified that on 
November 3rd, 1926, he had a check of the New 
Jersey Lamp Works for Three Thousand ($3,- 
000.00) Dollars to the order of Morez Potoker, 
and that on that day he received from the said
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Potoker the note in question, and that the note 
was made out, with the exception, “the name of 
Asher Maurer” (page 63 State of Case). This 
Herman Maurer had made an affidavit in behalf 
of his brother, the plaintiff, on the application for 
summary judgment, and in that affidavit he swore:

“ I took this check and turned it over to 
Morez Potoker at my house, 223 Renner 
Avenue, Newark, N. J. and received from 
him a note dated November 5th, 1926 to 
the order of Asher Maurer for $3,000.00 
and endorsed by Herman Potoker and 
Henry Hahn.

At that time only Mr. Morez Potoker 
and myself were present and the note was 
filled in in my presence by Morez Potoker 
and I noticed that the endorsements were 
already on the back of the note. The said 
note was filled in by said Morez Potoker 
and made to the order of Asher Maurer, 
payable in six months at the Merchants & 
Manufacturers National Bank and at the 
same time he also made out and gave me 
six checks to the order of Asher Maurer 
for $500.00, each check payable one every 
month.”

This  ̂affidavit was introduced on behalf of the 
ftkmrtifl for the purpose of neutralizing the testi-
mony that at the time he received the note only 
the name of the payee was left out, and that the 
name of Asher Maurer, plaintiff, was filled in. 
From the affidavit it appears that at that time 
the note was blank, because he there says, “The 
note was filled in in my presence and * * *,” “The 
said note was filled in by said Morez Potoker and 
made to the order of Asher Maurer, payable in 
six months at the Merchants & Manufacturers
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National Bank and at the same time he also made 
out and gave me six checks to the order of Asher 
Maurer for $500.00, each check payable one every 
month” . This witness, Herman Maurer, delivered 
the note to his brother, the plaintiff, Potoker’s 
six checks of Five Hundred ($500.00) Dollars each, 
and a certain coal certificate given as collateral 
security. Asher Maurer, the plaintiff, testified in 
rebuttal to the circumstances of the loan, and that 
he gave his brother, Herman Maurer, the check 
of Three Thousand ($3,000.00) Dollars to con-
summate the loan, page 81 State of Case, line 10). 
Upon this evidence the learned trial court directed 
a verdict in favor of the plaintiff on the ground 
that there was no evidence that Herman Maurer 
was the agent for his brother, the plaintiff, Asher 
Maurer.

The defendant's contention below and here is 
that upon this evidence the case should have been 
submitted to the jury for their determination as 
to whether or not, when Herman Maurer delivered 
to Morez Potoker the check of his brother, the 
plaintiff, for Three Thousand ($3,000.00) Dollars, 
and received from him in exchange his note, with 
the defendant’s endorsement thereon, his six checks 
of Five Hundred ($500.00) Dollars each, to rep-
resent the installment payments of the note, and 
the coal certificate pledged as collateral security, 
he was acting as the agent for his brother, the 
plaintiff. Upon the jury’s determination whether 
or not Herman Maurer was the agent for his 
brother, Asher Maurer, the plaintiff, depended the 
ultimate decision o f the case. For if  Herman was 
the agent for his brother Asher Maurer, the plain-
tiff, then his knowledge of the infirmity of the note 
when he received it in its incomplete and unfilled in 
condition, was the knowledge of Asher Maurer, 
the plaintiff. Consequently he could not be deemed
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as a holder for value, and could not recover a 
judgment, because on the uncontradicted testimony 
of the case the note had been diverted from its 
authorized use and illegally filled in by Morez 
Potoker, from whom the plaintiff acquired posses-
sion, and the knowledge of these facts was legally 
attributable to the plaintiff.

ARGUMENT

The learned trial judge should have submitted 
the case to the jury on this evidence on the princ-
iple of stare decisis, because the Supreme Court 
and the Court of Errors and Appeals both held 
that on these facts a jury question was presented. 
It was for that reason that the summary judg-
ment was reversed in the Supreme Court, and it 
was for that same reason that the Court of Errors 
and Appeals sustained the Supreme Court. The 
opinion of the Supreme Court appears in 104 N. J. 
Law 254, and the opinion of the Court of Errors 
and Appeals was not officially reported, but ap-
pears in 145 Atl. 316.

Justice Parker, who wrote the opinion for the 
Supreme Court on this point says as follows:

“ Recurring to the facts ,we gather from 
the affidavit of appellant Hahn, that he was 
asked by the maker, a friend of his, to 
guarantee the payment of some purchases 
of coal which he expected to make, and 
which he said could be made on very ad-
vantageous terms with the aid of Hahn’s 
endorsement, and that Hahn endorsed a 
blank note with the express agreement that 
it was to be used only as a guarantee in 
the purchase of coal; that he gave no 
authority to fill in the note for any purpose 
of discounting it; and that the insertion of
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plaintiff’s name was contrary to his author-
ity.

On the above facts, which at least raised 
a fair jury question as to the circumstances 
under which the note was indorsed in blank 
and thereafter filled up and delivered, etc.”

The Court of Errors and Appeals concurs with 
the Supreme Court in the conclusion “that the facts 
which were before the trial judge raised a fair 
jury question as to the. circumstances under which 
the note in controversy was endorsed in blank and 
thereafter filled in and delivered, and therefore 
the awarding of a summary judgment in favor of 
the plaintiff, and against, the defendant was er-
roneous.” It disagrees with the Supreme Court 
in the ruling that a payee, may not be a holder 
in due course. But on the specific question as to 
whether or not Herman Maurer was the agent for 
Asher Maurer, Justice Parker in his Supreme 
Court opinion, after a recital of the facts, says:

Everything seemed regular enough but 
the affidavits disclose the following matters 
of fact, which could be accepted as true by 
a jury: that Herman Maurer was the agent 
of plaintiff to deliver the check and accept 
the note; and consequently that the knowl-
edge of Herman of any infirmity in the 
note was the knowledge of Asher, the plain-
tiff ; that when Herman went with the plain-
tiff’s check to Morez Potoker to get the 
note, that paper was in the following condi-
tion: the date was blank, the amount was 
blank, the time was blank, the payee’s name 
was blank, and there was no signature of 
the maker. On the back Herman saw the 
endorsements (as the statute now calls 
them) of Herman Potoker and Henry Hahn.
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See C. S. 3742, sec. 63. This of course 
presented a typical situation of filling up 
blanks in an incomplete instrument. It 
further appears, and from Herman Maurer's 
own affidavit, that in his presence, Morez 
Potoker, the maker, filled in date, time to 
run, payee’s name, the amount, signed it, 
and delivered it to Herman as agent of 
plaintiff, and that Herman then delivered 
the check.”

The record shows that the facts which were be-
fore Judge Smith on the application for a sum-
mary judgment, and which consisted of the af-
fidavits of Asher Maurer (page 13 State of Case), 
Herman Maurer (page 16 State of Case), and 
Maurice S. Maurer (page 19 State of Case), for 
the plaintiff, and Henry Hahn for the defendant, 
are substantially the same as the facts which were 
before Judge Dungan in the trial below when the 
verdict was directed for the plaintiff. If anything 
at all the facts before Judge Smith, who allowed the 
summary judgment, were more favorable to the 
plaintiff than the facts which were before Judge 
Dungan, who directed the verdict.

The Supreme Court, on the facts before Judge 
Smith, held “that there was a fair jury question 
as to the circumstances under which the note was 
endorsed in blank and thereafter filled out and 
delivered, and that the case should have been sub-
mitted to the jury, and that the jury could find 
that Herman Maurer was the agent of the plain-
tiff, Asher Maurer, to deliver the check and accept 
the note, and that Morez Potoker, the maker, de-
livered the note to Herman as the agent of the 
plaintiff. The Court of Errors and Appeals con-
curred that these facts raised a fair jury ques-
tion, and that therefore the direction of verdict
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in f&vor of the plaintiff and against the defendant 
by the trial judge- was erroneous;

We submit that on the principle, of store decisis 
Judge Dungan was bound, by the decision of the 
Supreme Court and the Court of . Errors and Ap-
peals to submit the case to the jury, and that his 
refusal and failure so to do constituted error.

Not only the observance of the doctrine of store 
decisis, but the facts in the case, the* permissible 
inferences therefrom, and the; pertinent provisions 
of the Negotiable Instruments Act required its 
submission to the jury. The critical question be-
fore the Court was whether or not Herman Maurer 
was the agent of Asher Maurer, the plaintiff. His 
self-serving denial in his affidavit did; not estab-
lish that fact, for <. noth withstanding his affidavit 
the Supreme Court and the Court of .Errors and 
Appeals, held that, the facts in the caserequired 
their submission to a jury.

The ? transactions between > Morez Potoker, the 
maker of the note, and Asher Maurer, the plaintiff, 
was that of a lender and borrower. Morez Potoker 
represented himself in this transaction. He came 
prepared to borrow Three Thousand ($3,000.00) 
'Dollars on his papers, which he then converted 
from a guarantee for coal to a * negotiable instru- 
ment. He was prepared to exchanger this note fdr 
Three Thousand ($3,000.00) Dollars, and he had 
with him Ninety ($90.00) Dollars to cover the 
interest or the discount! on the note for a period 
of six months, and a certificate of membership in 
a coal dealers association, as.,collaterals The note 
which he had in his possession was either ; totally 
or partially blank. When it left the hands of 
Henry Hahn, after he had endorsed it on the back 
as a guarantee for coal to* be purchased by Potoker̂  
it was altogether in blank. When Potoker pre-



sented it to Herman Maurer,' the name of the payee 
was blanks if  the testimony at the trial should be 
considered/ or if his affidavit, which was offered 
in evidence, the name of the payee, the amount 
of the note, and' the placé of payment was left 
blank. Herman Maurer was théré with thé check 
of Three Thousand' ($8,000.00) Dollars (Schedule 
B) from his brother, Asher Maurer, the lender. 
He was there to see that for the Three Thousand 
($3,000.00) Dollar check of his brother, the plain-
tiff, hé'recéived a note; five checks, Ninety ($90.00) 
Dollars in cash, and the certificate of membership in 
the? coal dealers association, and before he turned 
over the Three Thousand ($3,000.00) Dollar check, 
he saw to it that the note was filled in. Now, from 
this set of facts, which are the substantial facts in 
the case on this point, whom did Herman Maurer 
represent ? According to the plaintiff he was acting 
as the agent for Potoker. According to our con-
tention, he was there acting as the agent for his 
brother, the plaintiff. The learned trial judge 
held that from these facts only one inference was 
permissible, and that is, that Herman Maurer, the 
plaintiff’s ■ brother, acted as the agent for Morez 
Potoker, the borrower. We contend that the facts 
of this transaction, by the very nature of the 
transaction, show that Herman Maurer was the 
agent for his brother, the plaintiff; that the trans-
action required two parties, one a borrower, the 
other a lender; that the borrower, Morez Potoker, 
was there in person taking care of himself; that 
thé lender, Asher Maurer, the plaintiff, was there 
represented by his brother, Herman Maurer, whom 
he: had entrusted with the check of Three Thou- 
sand ($3,000.00) Dollars to be turned over to 
Morez Potoker, thé'borrower, when he should de-
liver the quid pro quo, his note, the five checks, the
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interest or discount of Ninety ($90.00) Dollars, and 
his collateral, the coal certificate. At least from 
these facts it was a fair question for the jury.

Section 14 of the Negotiable Instruments Act 
is as follows: (3 C. S. page 3736):

“ 14. FILLING BLANKS. Where the
instrument is wanting in any material par-
ticular, the person in possession thereof has 
a prima facie authority to complete it by 
filling up the blanks therein; and a signa-
ture on a blank paper delivered by the per-
son making the signature in order that the 
paper may be converted into a negotiable 
instrument operates as a prima facie 
authority to fill it up as such for any 
amount; in order, however, that any such 
instrument when completed, may be en-
forced against any person who became a 
party thereto prior to its completion, it 
must be filled up strictly in accordance 
with the authority given and within a 
reasonable time; but if any such instru-
ment, after completion, is negotiated to a 
holder in due course, it is valid and ef-
fectual for all purpose in his hands, and he 
may enforce it as if it had been filled up 
strictly in accordance with the authority 
given and within a reasonable time. (P. L. 
1902, p. 586). ”

As applied to the facts in this case, its terms re-
quired that the plaintiff should show either that 
the note was filled up strictly in accordance with 
the authority given and within a reasonable time, 
or that the plaintiff acquired it as a holder in due 
course after completion.
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Section 52 of the Negotiable Instruments Act 
is as follows: (3 C. S. page 3741):

“ 52. HOLDER IN DUE COURSE. A
holder in due course is a holder who has 
taken the instrument under the following 
conditions:

1. That it is complete and regular upon 
its face.

2. That he became the holder of it be-
fore it was overdue, and without notice that 
it had been previously dishonored, if such 
was the fact;

3. That he took it in good faith and for 
value.

4. That at the time it was negotiated 
to him he had no notice of any infirmity in 
the instrument or defect in the title of the 
person negotiating it.”

As applied to the facts in this case, in order that 
tbe plaintiff should have the status of a holder in 
due course, he was required to show that he took 
the instrument complete and regular upon its face. 
If the case had been submitted to the jury and 
they found that Herman Maurer was the agent 
of Asher Maurer, the plaintiff, when he took the 
note from Morez Potoker, the plaintiff could not 
be deemed as a holder in due course, because ad-
mittedly, when Herman Maurer acquired the note, 
from Morez Potoker, it was not complete upon its 
face, at least the name of the payee was blank, 
and filled in at the time.

Section 59 of the Negotiable Instruments Act 
is as follows: (3 C. S. page 3741) :
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“ 59. HOLDER IN DUE COURSE:
PRESUMPTION AND BURDEN 0 F 
PROOF. Every holder is deemed prima 
facie to be a holder in due course; but 
when it is shown that the title of any per-
son who has negotiated the instrument was 
defective, the burden is on the holder to 
prove that he or some person under whom 
he claims acquired the title as a holder in 
due course; but the last-mentioned rule 
does not apply in favor of a party who be-
came bound on the instrument prior to the 
acquisition of such defective title. (P. L. 
1902, p. 594).”

The plaintiff introduced into evidence the note. 
Under this provision he was presumed to be a 
holder in due course. But when the defendant 
proved that Morez Potoker’s title to the instru-
ment was defective because instead of filling it 
up strictly in accordance with the authority given, 
he had diverted it from its authorized use, and 
/converted it to a negotiable instrument, these facts 
cast upon the plaintiff the burden to prove 
that he or some person under whom he claimed 
acquired the title as a holder in due course. This 
resolved itself to the crucial question whether or 
hot Herman Maurer was the plaintiff’s agent in 
acquiring the note in question, for Herman Maurer 
admittedly had taken the note when it was incom-
plete and irregular upon its face, and if Herman 
Maurer was the agent of the plaintiff, then the 
plaintiff was not a holder in due course, as required 
by Section 52 of the Negotiable Instrument Act. 
The plaintiff, Asher Maurer, thereupon in rebuttal 
testified as to the circumstances under which he 
acquired the note, and on cross-examination he 
testified (page 80 State of Case, line 34):
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“ ?Q. Now, how did you know about 
Morez Potoker? A My brother came to 
me. He dealt with him before, he lent 
him money. He came to me and asked 
me if I got some money, he has got a mail 
who needs $3,000. He loaned him money 
before. He honored the notes signed by Mr. 
Hahn and Mr. Herman Potoker, but he did 
not tell me about the certificate.

Q. Then you decided to make the loan?
A. Yes, sir, I did.

Q. And you gave your brother the check 
to consummate the loan? A. Yes, sir.

Q. And your brother came back with 
the papers which you now have in court?
A. Yes, Sir.”

Herman Maurer, the brother testified (page 62 
State of Case, line 23) :

“ Q. On November 3, 1926, you had this 
check of the New Jersey Lamp Works for 
$3,000. made to the order of Morez Poto-
ker? A. Yes, sir.

Q. Is that right? A. Yes.
/  -  .i . Vi

Q. And you gave that to Morez Potoker?
A. I did.

Q. On that day you received from Mr. 
Potoker this Exhibit P-1, is that right? 
A. Yes.

Q. What was on the paper when you 
received it? A. It was the note, made 
out, with the exception, the name, to Asher 
Maurer.

Q. You mean that the ‘six months’ was 
made out? A. Everything was made out 
with the exception to Asher Maurer. ”



(Reference has already been made to the affidavit 
of this witness which was offered in evidence for 
the purpose of discrediting him, Exhibit D-2, page 
16 State of Case, from which it appears, as stated 
by Justice Parker in his opinion, speaking for the 
Supreme Court, that the date was blank, the 
amount was*blank, the time was blank, the payee’s 
name was blank, and there was no signature of the 
maker.)

This is substantially all the testimony in the 
case bearing on the question of agency. From that 
testimony the learned trial judge held that there 
was no evidence that Herman Maurer was the 
agent of Asher Maurer, and therefore directed a 
verdict for the plaintiff. If from the testimony it 
could reasonably be inferred that Herman Maurer 
was the agent of Asher Maurer, the plaintiff, then 
a jury question was presented. The Supreme Court, 
on identically the same facts as disclosed by the 
affidavits used on the application for summary 
judgment, held:

“ Everything seemed regular enough, but 
the affidavits disclose the following mat-
ters of fact, which could be accepted as 
true by a jury: that Herman Maurer was 
the agent of the plaintiff to deliver the 
check and accept the note; and consequently 
that the knowledge of Herman of any in-
firmity in the note was the knowledge of 
Asher, the plaintiff.” MAURER v. HAHN, 
104 N. J. Law 254. ”

The Court of Errors and Appeals, when the case 
was before it on the appeal from the Supreme 
Court, concurred in that part of the Supreme 
Court’s opinion. This Court has held that where 
fairminded men might honestly differ as to the
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conclusions to be drawn from the facts, whether 
controverted or uncontroverted, the question at 
issue should go to the jury. McCARTHY v. 
METROPOLITAN LIFE INSURANCE CO., 75 
N. J. Law 887, 69 Atl. 170, MONTCALVO, et al 
v. WAHL, 97 N. J. Law 554, 117 Atl. 621.

The differences in the conclusions of the learned 
trial judge and the justices of the Supreme Court 
on the appeal on this precise question as to 
whether or not the agency of Herman Maurer for 
Asher Maurer could be inferred from these facts 
demonstrates the correctness of our contention that 
a typical jury question was presented, and that 
the learned trial judge erred in taking the ques-
tion from the jury and directing a verdict against 
the defendant.

For this reason we respectfully submit that the 
judgment should be reversed.

KRAEMER, SIEGLER & SIEGLER, 
Attorneys for Defendant-Appellant.

JOSEPH KRAEMER, of Counsel.

y
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FA C T S

This suit was brought on a promissory note for 
Three Thousand ($3,000.00) Dollars, made by 
Morez Potoker, to the plaintiff, dated November 5, 
1926, and due May 5, 1927, and endorsed by Henry 
Hahn, the defendant. The evidence established the 
following facts: That Henry Hahn claimed to have 
endorsed as an accomodation for Morez Potoker, a 
blank note which Potoker told him he would use 
as a guarantee in the purchase of coal, he Potoker 
being a retail coal dealer. (State of Case, Page 
46, Lines 25-40). Potoker asked Herman Maurer, 
brother of the plaintiff, to discount his note for 
Three Thousand ($3,000.00) Dollars, payable in six 
months and endorsed by Henry Hahn and Herman 
Potoker, and promised to pay the note by means of 
monthly checks each in the sum of Five Hundred 
($500.00) Dollars. Herman Maurer had previously 
discounted notes for Potoker, similarly endorsed, 
but turned this note down because he had no money 
available at that time with which to discount it. 
(Exhibit D-2, State of Case, Page 16, Lines 20-33). 
Potoker asked Herman Maurer to try to get some-
one else to discount the note for him, and Herman 
Maurer promised to do so. Herman Maurer, in 
fulfillment of his promise to Potoker, asked his 
brother, Asher Maurer, the plaintiff, to discount

A s h e r  M a u r e r ,
Plaintiff-Respondent, j

-vs-

H e n r y  H a h n ,
Defendant-Appellant.
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this note, assuring him that Potoker, at whose 
request he sought to have the note discounted, 
had always theretofore paid his notes when due. 
Asher Maurer agreed to discount the note on the 
proposed terms. (State of Case, Page 16, Line 
33—Page 11 r Line 18). Herman Maurer advised 
Potoker that he had succeeded in getting the note 
discounted, and delivered Asher Maurer's check to 
Potoker; and Potoker filled in the name of Asher 
Maurer as payee on the note, this being the one 
blank when Herman Maurer saw, the note. (State 
of Case, Page 63, Lines 9-16). Herman Maurer 
took the completed note to Asher Maurer without 
telling him that his name had' been filled in by 
Potoker after the note was endorsed. (State oL 
Case, Page 69, Line 40—Page 70, Line 18.)

The defense which was interposed at the trial, 
was that Potoker had not filled in the , blank note 
which: Hahn had. endorsed, in accordance with the 
arrangement he had made with, Hahn; and there-
fore, it was contended that plaintiff could not re-
cover thereon, not being a holder, in due course, 
because Herman Maurer had > seen. Potoker com-
plete the instrument, and that Herman , Maurer 
had acted as agent for» his brother, the plaintiff. 
As. counsel for defendant-appellantr stated at the 
trial:

“The result will depend om thè question 
of whether Herman Maurer- was his agent 
or the agent of Morris Potoker.” (State of 
Case, Page 88, Lines 26-29?)

and restated f on Page 4 of IiìSn brief; The learned 
trial * j udge : stated. that :

“It seems to me the - uneontradicted testi- 
money shows that, andJ there is no* testi-
mony in the case which would justify the 
jury in finding that, in the transaction



Herman Maurer was the agent of Asher 
Maurer.

“This necessarily results in directing the 
jury to find a Verdit in favor of the plain-
tiff and against the defendant, for the full 
amount of this note.” (State of Case, 
Page 95, Lines 21-30).

From his direction this appeal was taken.
Defendant-appellant saw fit to include in the 

state of case the Notice of Motion to strike out 
defendant’s answer, the affidavits of both parties 
used on that Motion, the order for judgment for 
the plaintiff, the notice of defendant’s appeal from 
that order to the Supreme Court, the order for 
reversal by the Supreme Court, and the notice 
of plaintiff’s appeal from that reversal.

The learned trial judge ordered these to be 
stricken from the State of Case on May 9, 1930. 
Defendant appeals from this order also, and by 
order of this Court, dated May 29, 1930, this ap-
peal is to be considered in conjunction with the 
appeal from the judgment entered for the plaintiff.

Argument
I

THE ORDER OF MAY 9, 1930, STRIKING 
FROM THE STATE OF CASE PAGES 12, 13, 14, 
15, 19, 20, 21, 22, 23, 24, 25, 33, 34, 85, 36, 37, 38, 
39, and 40 was proper and should be affirmed.

These pages contain a record of the proceedings 
on the motion to strike out defendant’s answer. 
The result of these proceedings was a decision by 
the Supreme Court, Maurer v. Hahn, 104 N. J. L. 
254, 140 Atl. 273, affirmed by this Court in Maurer 
v. Hahn (Not Yet Officially Reported) 145 Atl. 
316, that on the pleadings and affidavits the plain-
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tiff was not entitled to summary judgment. It 
was ordered that the case take the ordinary course, 
and be tried on the evidence to be produced in open 
court. This appeal was taken from the result of 
that trial. Nowhere throughout that trial was any 
reference made to the effect of the decision 
previously rendered, that plaintiff was not entitled 
to summary judgment, as binding the trial judge 
to allow the jury to pass on the case. The af-
fidavits and the record of the previous proceedings 
were not put in evidence nor presented to the trial 
judge, except the affidavit of Herman Maurer. 
(Exhibit D-2, State of Case, Pages 16-18), which 
the defendant put into evidence on his own case. 
No attempt was made to show that the facts set 
forth by the affidavits were similar to the facts set 
forht at the trial, for the reason that they were 
not similar. Defendant argued only that the facts 
in evidence at the trial were sufficient to raise a 
question of fact for the jury. His argument is 
summed up by the learned trial judge:

“The Court. Mr. Kraemer, the attorney 
of the defendant, has very properly said that 
this case has narrowed down to a question of 
whether or not there is any proof to go to 
this jury on the question of whether or not 
Herman Maurer was the agent of his brother 
Asher Maurer, who is the plaintiff in this 
case.” State of Case, Page 93, Lines 11-18).

Defendant might have raised the question of stare 
decisis by putting into evidence all the affidavits 
formerly used and the decision of Hie Supreme 
Court. He did not do so; and it is submitted, they 
are therefore no part of the record of what oc-
curred in the court below, for they go to no issue 
raised below. Defendant’s reason for including 
them he states to be:
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“ We submit that this Court should have 
the affidavits which were before the Supreme 
Court in the previous appeal, and upon which 
the Supreme Court decided that a jury could 
find as a fact that Herman Maurer was the 
agent of the plaintiff to deliver his check 
and accept the note in question, so as to 
determine whether or not the facts before 
the Supreme Court and the facts before 
Judge Dungan at the trial were so similar 
in legal effect as to require of Judge Dungan 
the submission of the case to the jury on 
the principle of stare decisis.” (Memoran-
dum On Motion Directed to the Printed 
State of Case, Page 8).

That is an admission that defendant seeks to raise 
a point here, he did not raise below. For if he 
had argued stare decisis below, the affidavits 
would have necessarily been presented to the trial 
court as the foundation of the argument. It is 
settled law that no point may be raised for con-
sideration by this court that was not raised below.

Allen v. City of Paterson, 99 N. J. L., 489, 
123 Atl. 884.
Punk v. Botany Worsted Mills, (Not Yet 
Officially Reported) 147 Atl. 458.

It is submitted therefore that the order of the 
trial judge in striking out of the State of Case 
pages 12, 13, 14, 15, 19, 20, 21, 22, 23, 24, 25, 33, 
34, 35, 36, 37, 38, 39, and 40 was proper and 
should be affirmed, and that the rule of stare 
decisis is not available to the defendant on this 
appeal.

II

IT WAS NOT ERROR FOR THE LEARNED 
TRIAL JUDGE TO DIRECT THE VERDICT FOR 
THE PLAINTIFF.
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This suit was against an endorser on a note. 
The defense pleaded was, that the note had been 
signed by the endorser when incomplete and had 
not ben filled up in accordance with the authority 
given. The proof as to the breach of authority was 
the testimony of the defendant and Ellis Hahn, 
his son. They both testified that Mr. Hahn signed 
the note to be used as a guaranty for the payment 
of coal which Potoker was to purchase. There was 
no proof that Potoker did not use the proceeds 
of the note to purchase coal. The defendant him-
self testified that he knew nothing about the dis-
position of the proceeds:

“Q. Do you know whether or not he 
used the proceeds of this paper to buy 
coal?

“A. I did not know a thing about it 
until I found out two months afterwards.” 
(State of Case, Page 58, Lines 10-14).

The defendant also admitted that the name of the 
payee, the amount, the due date, all were to be 
filled in by Potoker as he found necessary:

“Q. Well, now let us get this thing clear, 
Mr. Hahn. Was or was not this blank 
printed form of note which you endorsed, 
to be filled out by Mr. Potoker as a prom-
issory note, to be payable by you in the 
event that he failed to pay what it was to 
be used for?”

“A. Yes, sir.” (State of Case, Page 54, 
Lines 17-23).

Therefore, not having proved that the proceeds of 
this note were not put up with the coal company, 
no diversion and no defect in title were actually 
proven.
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Even if defect in title were established, plaintiff 
proved, and defendant admitted that plaintiff took 
the note before maturity, for value, as a completed 
instrument, without personally knowing that it 
was not completed when signed by the defendant, 
and without knowledge of any defect in title. Un-
der Section 52 of the Negotiable Instruments Act 
(Compiled Statutes, Vol. 3, Page 3741) he would 
become a holder in due course. This Court having 
decided in Maurer v. Hahn (Not Yet Officially Re-
ported) 145 Atl. 316, that a payee may be a holder 
in due course if he fulfills all the requirements 
thereof, therefore, even if the note was signed by 
defendant while incomplete and was not filled up 
in accordance with the authority given by defend-
ant, plaintiff could recover the full amount thereof, 
unless he is chargeable with the knowledge of 
Herman Maurer, for then he would not have taken 
it when it was complete on its face.

“ ................ but if such instrument after
completion is negotiated to a holder in due 
course, it is valid and effectual for all pur-
poses in his hands, and he may enforce it 
as if it had been filled up strictly in accord-
ance with the authority given and within a 
reasonable time.” (Compiled Statutes Vol. 
3, Page 3736, Sec. 14).

He cannot be charged with this knowledge per-
sonally, for Herman Maurer’s uncontroverted testi-
mony was that, he did not tell him how the note 
was filled in but gave it to him completed. (State 
of Case, Page 70, Lines 8-16).

The question then is, was there any evidence to 
show that Herman Maurer was Asher’s agent so 
as to charge Asher with constructive notice. 
Asher Maurer’s testimony is to the effect that 
Herman Maurer acted for Potoker in this matter,
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and not for him. (State of Case, Page 81, Lines 
17-81); and Herman Maurer testified to the same 
effect:

“Q. At whose request did you procure 
this check from your brother for this note?”

“A. Mr. Morris Potoker.” (State of 
Case, Page 69, Lines 81-32, and Line 39), 
and

the statements contained in this affidavit (Exhibit 
D-2) which defendant offered in evidence, were:

“He inquired whether I could get any 
money for him anywhere. I promised Mr. 
Potoker I would try to get it for him from 
someone.” (State of Case, Page 16, Lines 
33-36).

“I told my brother that this was agree-
able to Morez Potoker who I was represent-
ing and for whom I made the request.” 
(State of Case, Page 17, Lines 18-21).

“At no time did Morez Potoker ever meet 
or deal with Asher Maurer in the present 
transaction because I, at the request of 
Morez Potoker approached my brother, ob-
tained his check and turned same over to 
Morez Potoker and was the go between for 
Morez Potoker in this matter.” (State of 
Case, Page 18, Lines 16-22).

This was all offered as testimony on behalf of 
the defendant and he must stand bound by it, 
especially as no proof was offered by him con-
tradictory to it.

Potoker vs. Klein, (Not Yet Officially Re-
ported) 143 Atl. 37£

When both alleged principal and alleged agent deny 
the existence of any relationship between them it
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is clear that agency has not been established by 
their testimony, no matter whose witnesses they 
are. All the testimony is one way. Defendant 
states at page 14 of his brief that substantially all 
the testimony as to agency is to be found in the 
testimony of Asher Maurer that he gave Herman 
his check to get the note, and of Herman Maurer 
that he took Asher's check and got Potoker’s note. 
This is neither all the testimony—as it omits the 
denial of agency by both parties—nor is it any 
evidence of agency, because it does not tie up Her-
man as acting either for his brother or Potoker. 
All it shows is that he was the person through 
whose hands the check and note passed. It does 
not disclose as whose agent he carried these papers 
from borrower to lender. The other facts referred 
to above do so disclose: Potoker asked Herman 
Maurer to get him a loan, Herman asked his 
brother Asher Maurer to make the loan to Potoker, 
and Herman attended to the details of getting the 
money for the person who asked him to do so, 
namely: Morez Potoker.

It is submitted that the defendant not only 
failed to establish any diversion of the note from 
its authorized use, but also failed to show that the 
plaintiff, Asher Maurer, had knowledge of the in-
firmity in the note. Without such proof of knowl-
edge, no defense was established.

Fidelity Union Trust Co., Inc. v. Decker
Bldg. Material Co. (Not Yet Officially Re-
ported) 148 Atl. 717.

The evidence being all one way, and being the 
testimony of the witness for the party against 
whom the verdict was directed, there was no dis-
puted factual question for the jury to consider and, 
therefore, it was proper for the learned trial judge 
to direct the verdict for the plaintiff.



Potoker v. Klein (Not Yet Officially Re-
ported) 143 Atl. 375.
Merchant’s Securities Corporation v. Snyder 
(Not Yet Officially Reported) 148 Atl. 773.

Ill
THE DOCTRINE OF STARE DECISIS IS NOT 

(APPLICABLE TO THIS CASE.
The defendant contends that because the Supreme 

Court and this Court formerly held that on the 
affidavits the plaintiff was not entitled to summary 
judgment, the trial court was in error in directing 
a verdict for the plaintiff on the evidence produced 
at the trial. As.has been pointed out before, de-
fendant did not raise this point in the court below. 
He did not offer all the affidavits for the consider-
ation of the trial court, he made no effort to 
show the similarity between the testimony and the 
affidavits, and he therefore can point to no ruling 
in the record where the trial court refused to 
apply the doctrine of stare decisis when he should 
have. This argument is, it is submitted, unavail-
able to defendant-appellant.

Furthermore, the doctrine has no applicability to 
the instant case. The decision of the Supreme 
Court which this Court affirmed was as stated in 
the opinion filed in this Court:

‘‘We concur in the view therein expressed 
that the facts which were before the trial judge 
raised a fair jury question.”
Maurer v. Hahn (Not Yet Officially Re-
ported). 145 Atl. 316.

That, it is submitted, is not a decision that the 
facts which were before the trial court, from which 
this appeal was taken, raised a jury question. 
What the affidavits then showed could be con-
sidered but what the oral testimony might show
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in the future could not. The situation is different 
from that in Michaccio v. Public Service Ry. Co., 
(Not Yet Officially Reported) 149 Ail. 829, where 
a rule of law on liability, laid down by this Court, 
was disregarded by the trial Court on the second 
trial. But in the instant case the rule of law, laid 
down by this Court, was followed, namely: that 
a payee may be a holder in due course. The dif-
ferences between the affidavits and the testimony, 
while not brought out at the trial, were vital. 
The defendant, Hahn, failed to show the diversion 
which his affidavit indicated he might show; and 
especially did the facts change in that Herman 
Maurer became the defendant’s witness, whereas 
his affidavit had been used on the motion by 
plaintiff. His testimony as defendant’s witness 
bound the defendant to the fact in the case de-
structive to the defense, that he was not Asher 
Maurer's agent.

Potoker v. Klein (Not Yet Officially Re-
ported) 148 Atl. 375.

That fact shifting from plaintiff’s to defendant’s 
case changed the situation completely and made 
the existence of any difference of opinion as to that 
fact impossible. No jury would be justified to dis-
regard the unimpeached and; uncontradicted evi-
dence of defendant’s witness, in defendant’s favor. 
Had the argument of stare decisis been raised be-
low, it is submitted that this difference would have 
made it inapplicable and the trial court would have 
had to rule solely on the evidence produced before 
it.

It is respectfully submitted therefore that the 
judgment under review should be affirmed.

Respectfully submitted,

PHILIP J. SCHOTLAND, 
Attorney and of Counsel with 

Plaintiff-Respondent.
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