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Amended Bill of Complaint. 

Filed April 28, 1931. 

To the Honorable Edwin Robert Walker, 
Chancellor of the State of N eiv Jersey : 

Complainant, American E,agle Fire Insurance 1 o 
Company, a corporation of the ,State of New York, 
by leave of Court, first obtained, respectfully 
amends its bill heretofore filed in this cause to 
show unto your Honor that: 

1. On March 25, 1925, Allen Raimondi being 
indebted to Grant Building and Loan Association, 
a corporation of the State of New Jersey, in the 
sum of $16,000 executed to it a bond of that date 
to secure that sum. 

2. To secure the payment of said bond, said 
Allen Raimondi executed to said Grant Building 
and Loan Association a mortgage of even date with 
said bond, which mortgage was on March 31, 1925 
recorded in the Office of the Register of Essex 
County in Book Y53 of Mortgages, pages 159-160. 

3. By its policies of insurance complainant in-
sured said Allen Raimondi as owner, and said 
Grant Building and Loan Association as mort- 30 
gagee against loss or damage to said premjses b.,, 
fire. 

4. Said policies each provided as follows : 

"Whenever this Company shall pay the 
mortgagee ( or Trustee) any sum for loss or 
damage under this policy and shall claim 
that, as to the mortgagor or owner, no 
liability, therefor existed, this Company 
shall to the extent of such payment, be there- 0 upon legally subrogated to all the rights of 
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Amended Bill of Complaint. 

the party to whom such payment shall be 
made, under all securities held as collateral 
to the mortgage debt, or may at its option, 
pay to the mortgagee ( or trustee) the whole 
principal due or to grow due on the mort-
gage with interest and shall thereupon 1·e-
ceive a full assignment and transfer of the 
mortgage and of all such other securities; 
but no subrogation shall impair the right of 
the mortgagee ( or trustee) to recover the 
full amount of its claim." 

5. On June 10, 1925 said Allen Raimondi "'\Yil-
fully and fraudulently burned said p1·emises. 

G. On May 10, 192<5 said Gnmt Building and 
Loan Association, in considei-ation of the sum of 
!$:305·0.lo paid to it by complainant, assigned tD 

20 complainant by assignment in w1·iting ( a trne copy 
of which is hereto annexed as Exhibit "A" and 
he1·eby made a pai·t hc1·eof) an undfrided interest 
to the extent of $3050.lG in said bond nnd mol't-
gage. Raid assignment is in complainant's JlOR-

r..;esr..;ion ·but has not been recorded. 

30 

40 

7. The1·e was due upon said bond and mOl'tgage 
upon the date of ~mid assignment the i-;um of $15,-
020.00 with inte1·ei-;t thereon at six 11e1· rent per 
annum from .January 11, 1926. 

8. Raid Grant Building and Loan ~\._ssocintio11 
ag1·eed by said ai-;sigmnent to collect the monies 
due or to become due upon said bond and rnortgagr 
and to pay to complainant its share of all such 
monies, if, as and when collected. Raid monies, 
·when and as collected constituted trust funds in 
the hands of said Grant Buflding and Loan Asso-
ciation for the joint benefit of complainant an<l 
said Grant Building and Loan Assodation. 
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Amended Bill of Comvlaint. 

9. Said Grant Building and Loan Association 
has from time to time collected portions of said 
mortgage debt, but in violation of the trust assum-
ed by it by said assignment has failed and refused 
to pay to complainant its proportionate share 
thereof, although repeatedly 1·equested by com-
plainant to do so. 

10. On July 2, 1928 said Grant Building and 
Loan Association in fraud of complainant's 1·ights 
and in violation of the trust assumed by it by said 
assignment caused said bond and mortgage to be 
surrendered and cancelled of reco1·d without mak-
ing any payment to complainant, without notice to 
complainant, and without complainant's knowledge 
in spite of the fact that complainant was then and 
had been for a long time prior demanding payment 

10 

of its p1·opo1-tion of the monies collected. 20 

l 1. Complainant has no knowledge of the 
amount or amounts of said mortgage debt collect-
ed by said Grant Building and Loan Association, 
and said Grant Building and Loan Association has 
l'efused and still refuses to render to complainant 
any statement of the amounts so collected hy it. 

Complainant is without adequate remedy in the 
com·ts of law and the1·efore prays: 

1. That the Grant Building and Loan Associn-
tion, a corporation, may answer this bill of com-
plaint and each statement made therein. 

2. 'l1hat said defendant Grant Building and 
Loan Association may be ordered and dec1·eed to 
make a full and ti-ue discovery and disclosure of 
the snm or sums paid to it on account of principal 
and/or interest on said bond and mo1·tgage and of 

30 

the proportionate amonnt of said payments ·which 4 o 
a 1·e due to complainant. 
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Amended Bill of Com,plaint. 

3. That said defendant Grant Building and 
Loan Association may be ordered and decreed to 
pay to complainant its rightful share of the money 
which may be found owing to it on such account-
ing. 

4. That defendant Grant Building and Loau 
10 Association account to complainant for the value of 

the security surrendered by said defendant, and 

20 

30 

40 

That said defendant be ordered and decreed to 
pay such value to complainant. 

5. That a writ of subpoena may issue com-
manding said defendant to answer this hill of com-
plaint and to abide by such decree as this comt 
may make in the premises. 

ARTHUR T. VANDERBILT, 
Solicitor for and of Counsel 

·with Complainant. 

"EXHIBIT A'' 

State of New Jersey, t,'-' . 
Oounty of Essex, r.,.:i .. 

WHEREAS) the American Eagle Fire Insurance 
C1ompany was insur ,er under its policies Nos. 15702 
and 15560 of the premises located at and known as 
124-126 South Jefferson Street, Orange, New Jer-
sey, under which policies ALLEN RAIMONDI was tht> 
assured, and to which ,vere attached mortgagee 
clauses creating liability on the part of the insur-
er to the Grant Building and Loan Association as 
Mortgagee, and 

WHEREAS) on the 10th day of June, 1925 said 
premises were damaged by fire, for which damag·~ 
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the said American Eagle Fire Insurance Company 
has denied liability to the assured, but for which 
it is liable to the said mortgagee under the said 
mortgagee clauses, and 

WHEREAS) said mortgagee clauses provide that 
under these facts it is entitled to be subrogated to 
the rights and benefits of the mortgagee to the ex-
tent of its payment, 

Now) THEREFORE) 
KNOW ALL MEN BY THESE PRESENTS) that the 

Grant Building and Loan Association, in consider-
ation of the payment to it by the American Eagle 
Fire Insurance Company of the sum of 'l'hree 
Thousand and Fifty Dollm-s and Sixteeru Cents 
( $3,050.lG), hereby assigns unto the said American 
Eagle .B.,ire Insurance Company an undivided inter-
est to the extent of Three Thousand and Fifty Dol-
lars and Sixteen Cents ($3,050.16) in a certain 
mo1·tgage made by Allen Raimondi, given to secm ·e 
the payment of Sixteen Thousand Dollars ( $Hi,-
OOO) and interest, dated the 25th day of March 
1925, and recorded on the 31st day of March, 1925. 
in the office of the Register of Essex County in 
Liber V 53 of Mortgages, at pages 159-160, cover-
ing premises at 124-126 South Jefferson Street, 
Orange, New Jersey, together with the bond or ob-
ligation described in said mortgage and the moneys 
due and to grow due thereon, and said undivided 
interest in said mortgage hereby assigned shall 
hear interest at the same rate as the principal of 
said mortgage and shall he paid by the mortgagee 
to the assignee named herein proportionately, if, 
as and when collected. 

In the event it is necessary for the mortgagee to 
foreclose the mortgage herein referred to, the mort-
gagee and the aR-signee hereunder shall share in 

10 

20 

30 

40 
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the proceeds of such foreclosure in proportion to 
their respective interests. 

To HAYE AND TO HOLD the interest hereby as-
signed unto the assignee and to its successors and 
assigns forever; -and the assignee covenants that 
there is now owing upon said mortgage, without 

l O offset or defense of any kind, the principal sum of 
Fifteen Thousand Twenty Dollars ($15,020), with 
interest thereon at six per cent per annum from 
the 11th day of January, 1926. 

20 

IN WITNESS WHEREOF the Assignor has caused 
these presents to he signed by its proper officers 
thereunto duly authorized and its ,seal to be affix-
ed, this 10th day of May, 1926. 

GRANT BUILDING AND LoAN ASSOCIATION) 

ATTES'l': 
Jacob Kanengieser 

Sec1·eta1·y. 

By Samuel Go1dsmidt, 
President. 

On this 10th day of May, 1926, before me per-
i-;onally came Jacob Kanengieser to me known, who 
being by me duly s,rnrn, did depose and say that 
he resides in the City of Newark, N. tT., that he is 

30 the Secretary of the Grant Building and Loan As-
sociation, the corporation described in and which 
executed the above instrument; that he knows the 
seal of said corporation; that the seal affixed to 
said instrument is such corporate seal; that it wa:-; 
so affixed by order of the Board of Directors of 
said corporation, and that he signed his name 
thereto by like order. 

40 
ABNER KALISCH, 

Master in Chancery of N .. J. 
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IN CHANCERY OF NE,W JERSEY. 

Between 
AMERICAN EAGLE FIRE INSUR-

ANCE Co., a corp., 
Complainant, 

and 

GRANT BUILDING & LoAN ASSOCI-

ATION, a corp., 
Defendant. 

To : ARTHUR T. VANDERBILT, 
Solicitor of Complainant. 

Sir: 

Notice. 

TAKE NOTICE that on Tuesday, the first day of 
April, 1930, at ten o'clock in the forenoon or as 
soon thereafter as counsel can be heard, at the 
Chancery Chambers in the City of Newark, New 
Jersey, I shall apply to the Chancellor for an or-
der striking out the bill of complaint filed by you 
in the above entitled cause for the following rea-
sons: 

1. For lack of jurisdiction in that 
(a) Complainant has a complete and adequate 

remedy at law. 
(b) The alleged assignment in complainant's 

bill upon which relief is sought, is ·without consid-
eration. 

( c) Complainant's bill is without equity. 

Respectfully yours, 
KALISCH & KALISCH, 

Sol'rs. of Defendant. 

10 

20 

30 

40 



8 

Order. 

76-504 

IN CHANCERY OF NE ,W JERSEY. 

Between 
10 AMERICAN EAGLE FIRE INSUR-

ANCE COMPANY, a corporation, 
Complainant, On Bill, &c. 

Order. and 

GRANT BUILDING & LOAN ASSOCI-
ATION, a corporation, 

Defendant. 

20 Defendant having heretofore served complain-

30 

40 

ant with notice of motion to strike the bill of com-
plaint, and the Court having heard and considered 
the argument of Harry Kalisch, Esq., Of Coun-
sel with Defendant, and Arthur T. Vanderbilt, 
Esq., Of Counsel with Complainant, 

It is, on this 8th day of April, 1930, ORDERED 
that defendant's motion to strike the bill of com-
plaint for lack of jurisdiction be and the same here-
by is denied. 

Respectfully advised, 
JOHN H. BACKES, 

V. 0. 

E. R. WALKER, 
C. 
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IN CHANCERY OF NEW JERSEY. 

Between 
kMERICAN EAGLE FIRE INSUR-

ANCE COMPANY) a oorporation, 
Complainant, Jo 

and Answer. 
GRANT BUILDING & LoAN ASSOCI-

ATION) a corp., 
Defendant. 

The amended answer of Grant Building & Loan 
Association, a corporation organized under the 
laws of the State of New Jersey. ~O 

This defendant, Grant Building & .Loan Associ-
ation, answering the bill of complaint says that: 

1. It admits paragraph 1. 

•) It admits pa1·agraph 2, and further says that 
at no time did said Grant Building & Loan Assn., 
have possession of said premises. 

3. On the twenty-seventh day of March, 1925, 
the said complainant did issue to said Allen Rai- :JO 
mondi, a ihe insurance policy covering the said 
mortgaged premises and indemnifying the said 
Allen Raimondi against loss or damage by fire for 
a period of three yeai·s from the date of said policy 
to an amount not exceeding Three Thousand Dol-
lars loss or damage, if any, payable to said Grant 
Building & Loan Association, as first mol'tgagee, 
pmsuant to the terms of said policy, ( a copy of 
which is he1·eto annexed and made a part hereof). 
On the twentieth day of May, 1925, the said com- 40 
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plainant did issue to said Allen Raimondi a fire 
insurance policy covering the said mortgaged pre-
mises and indemnifying the said Allen Raimondi 
against loss or damage by fire for a period of three 
years from the date of said policy to an amount 
not exceeding Thirteen ':rhousand Dollars; loss or 
damage, if any, payable to said Grant Building & 
Loan Association, as fi1·st mortgagee, pursuant to 
the terms of said policy, ( a copy of which is he1·e-
to annexed and made a part hereof) . Both of said 
policies had attached thereto a mortgagee clause 
which p1·ovj ded as follows : 

"Whenever this Company shall pay the 
mortgagee ( or Trustee) any sum for loss or 
damage under this policy and shall . claim 
that, as to the mortgagor or owner, no liabil-
ity therefor existed, this Company shall, to 
the extent of such payment, be thereupon 
legally subrogated to all the rights of the 
party to whom such payment shall be made, 
under all securities held as collateral to the 
mortgage debt, or may at its option, pay to 
the mortgagee ( or trustee) the whole princi-
pal due or to grow due on the mortgage with 
jnterest and shall thereupon receive a full 
assignment and transfer of the mortgage and 
of all such other securities; but no subroga-
tion shall impair the l'ight of the mortgagee 
( or trustee) to recover the full nmount of 
its claim." 

4. That on or about lune ] 0, 1925, said premi-
ses were damaged and destroyed by fire, and be-
came and were untentantahle and uninhabitable. 

5. Thereafter and within the time limited by 
law the said loss wa.s paid by the said complain-
ant to the said defendant, as mortgagee under the 

40 tenns of said policy of insurance; the amount paid 
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by the said complainant to said defendant being 
$3050.16 for said fire loss. 

6. This defendant admits the execution of the 
assignment mentioned in paragraph 3 of the bill 
of complaint, but alleges that said assignment wa::; 
given because the said complainant insisted that 
the said policies of insurance requil'ed said assign-
ment to be executed by the .said Grant Building & 
Loan Association pursuant to the mortgagee clause 
of said policies, for the purpose of carrying out 
the :,,uhrngation clause in said 1fre insurance poli-
cies. The said complainant under said fire insur-
ance policies were liable to the said Grant Build-
ing & Loan Association by reason of the fire loss 
and that the assignment of said mortgage by the 
said Grant Building and Loan Association to the 
said complainant was without consideration. 

7. After the payment by the said complainant 
to the said defendant of the amount due under said 
policy of insurance, said defendant with the money 
received from said complainant restored said build-
ing so damaged by fire as aforesaid, for the pur-
pose of keeping up the security given by said mort-
gage, and that no part of the said sum of $3050.lG 
remained after said defendant completed and paid 
for the repail's on said building; and that if said 
building had not been so restored as aforesaid it 
would have been so reduced in value and would 
have continued to depreciate in value and become 
uninsurable as a fire insurance risk that it would 
be almost worthless as a security under said mort-
gage debt, and defendant's right to recover the full 
amount of its mortgage claim ·would have become 
impaired, and after the building was resto1·ed it 
was not of sufficient value to cany a further lien 

10 

20 

30 

40 
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of $3050 in addition to the m01-tgage of $16,000 
then held by this defendant on said property. 

8. That the said mortgage held by the said de-
fendant was a building and loan mortgage, pay-
able in accordance with the usual terms of build-
ing and loan mortgages, and that said mortgage 
was not due at the time said insurance money was 
paid to the said defendant nor at the time the as-
signment of said mortgage was made by the said 
Grant :Building & Loan Association to the said 
complainant; all dues and payments under said 
building and loan mortgage having been paid in 
accordance ·with the terms of said mortgage. 

9. On the first day of April, 1926, Allen Rai-
mondi and his wife, conveyed the said premises to 
the Columbia Realty Co., and on September 8th, 
1926, Columbia Realty Co., conveyed said premises 
to Luigi Bruno, and on the same day Luigi Bruno 
executed a purchase money mortgage on sajd pre-
mises to the Columbia Realty ~o., for $4000; said 
mortgage being afterwards assigned to Golden 
Realty ,Co., a corporation, who foreclosed it and 
purchased said premises at a Sheriff's sale, said 
Rheriff's deed being dated August 24th, 1927. 1'he 
said last mentioned owner on June 19, 1928, paid 
the said defendant the sum of $12,659.20 to secure 
a cancellation of the aforesaid mortgage held h;v 
the said defendant. 1'his amount was the ha lance 
demanded by the defendant, taking the principal 
of the bond and mortgage as $16,000 and excluding 
the sum of $3050.16 paid to said defendant by the 
complainant herein; said insurance money having 
previously been expended by the said defendant in 
repairing the damages to the aforementioned build-
ing and in restoration thereof. 
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This defendant humbly prays to be hence dis-
missed with its reasonable costs and charges in 
this behalf most wrongfully sustained. 

KALISCH & KALISCH, 
Solicitors of Defendant. 

Replication. 

IN CHkNCERY OF NE.W JERSEY. 

76-504 

Bet,,Teen 
A!MERICAN EAGLE FIRE INSUR-
ANCE COMP ANYJ a corporation, 

Complainant, 

and 

GRANT BUILDING & LOAN Assocr-
A'l'IONJ a corporation, 

Defendant. 

On Bill, &c. 
Replication. 

The replication of American Eagle Fire Insur-
ance Company, a corporation, complainant. 

Complainant says that: 

It re:-;erYes leave to, and notifies you that, it will 
move at or before the final hearing of this ca use 
to strike out defendant's answer on the ground 
that it is frivolous, and states no facts constitut-
ing a defense to complainant's bill of complaint. 

20 

30 

Replying to defendant's answer complainant 4 0 says that: 
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1. It admits that defendant did not have pos-
session of the mortgaged premises. 

2. It admits the issuance of the policies men-
tioned in paragraph 3, but as to the terms thereof 
begs leave to ref er to said policies. 

10 3. It admits that the mortgaged premises were 
damaged by fire, but has no knowledge or infor-
mation sufficient to enable it to form a belief as 
to the remaining allegations of paragraph 4. 

4. It admits the allegations of paragraph 5. 

5. It admits all the allegations of paragraph 
6, save the allegation that said assignment was 
without consideration, which it denies. 

6. It has no knowledge or information suffici-
20 ent to enable it to form a belief as to the allega-

tions of paragraphs 7, 8 and 9 and therefore denies 
them. 

30 

40 

ARTHUR T. VANDERBILT, 
Solicitor of Complainant. 
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76-504 

IN CHkNCERY OF NE ,W JERSEY. 

Between 
AMERICAN EAGLE FIRE INSUR-

ANCE COMPANY, a corporation, 
Complainant, 

and 

GRANT BUILDING & LoAN Assocr-
A'l'ION, a corporation, 

Defendant. 

On Bill, etc. 
Order of 
Reference. 

10 

This matter being opened to the court by Arthur 20 
T. Vanderbilt, solicitor for and of counsel with 
complainant, and Kalisch & Kalisch, solicitors for 
and of counsel with defendant, consenting hereto; 

It is, thereupon, on this 291th ,day of April, 1930, 
ORDERED that the above stated cause be referred 
to Hon. J. H. Backes one of the Vice Chancellors 
of this Court, to hear the same for the Chancellor 
and report to him what order or decree should be 
made therein. 

E. R. WALKER, 
0. 

We consent to the entry of the foregoing order. 

KALISCH & KALISCH, 
Solicitors of Defendant. 

30 

40 
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IN CHA'NCERY OF NEW JERSEY. 

Between 
AMERICAN EAGLE FIRE INSUR-

ANCE COMPANY, 
Complainant, 

and 

GRANT BUILDING & LOAN ASSOCI-
ATION, 

Defendant. 

On Bill, etc. 
Final Decree. 

This ca use coming on to be heard in the presence 
of Arthur T. Vanderbilt, solicitor of complainant, 

20 and Harry Kalisch, solicito~ of defendant, Grant 
Building & Loan Association, and the Court hav-
ing examined the pleadings and having taken 
proofs ,orally in open court and having heard and 
considered the arguments of counsel, and com-
plainant having filed its amended bill in accord-
ance with the instructions of this f1ourt, and it ap-
pearing to the sa tis.faction of the Court that said 
defendant held a mol'tgage in the sum of $16,000 
on prope1-ty of one Raimondi; that on May 10, 1926, 

30 there was due upon said rnol'tgage the sum of $15,-
020: that on May 10, 19-26, said defendant assigned 
to -complainant n $3,050.16 interest in said mort-
gage; that by said assignment defendant became 
tmstee of said mortgage for the benefit of com-
plainant to the extent of its interest therein; that 
on ,July 2, 1928, said defendant wrongfully surren-
d·ered and cancelled said mortgage without com-
plainant's permission and without paying to com-

4 o plainant its inte1·est therein; and the Court being 
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Final Decree. 
satisfi.ed that said defendant should account to 
said complainant for the value of complainant's 
interest in said mortgage so surrendered and can-
celled to the extent of said oomplainant's · interest 
therein, and that said mortgage security at the time 
of such sunender and cancellation was worth more 
than sufficient to pay and satisfy said complain-
ant's and said defendant's respective interests :I U 
therein; 

It is on this 28th day of April, 1931, Ordered, 
Adjudged and Decreed that said defendant pay to 
complainant, or its solicitor, the sum of $3,050.16, 
together with interest thereon from May 10, 1926. 

It is further Ordered that said defendant pay to 
said complainant, 01· its solicitor, the cost of these 
pl'Oceedings to be tax-ed, including a counsel fee of 
!jii:~00.00 which is he1·eby allowed to said complain- ~O 
ant. 

It is further O1·dered in case said defendant 
should fail to pay said complainant the aforesaid 
sums within ten days after the service upon it of 
a copy of this 01·der and of said taxed costs, certi-
fied by the solicitor of the complainant to be true 
copies, that execution h,sue against the goods and 
chattels, lands, tenements, hereditament.s and real 
e8tate of i;mid defendant to make said sums accord-
ing to the practice of this Court. 

It is fmther Ordered that a copy of this Order 
:md of said taxed costs, certified by the solicitor of 
complainant as ti·ue copies, be s,erved on said de-
fendant within three days after the date hereof. 

Respectfully advised, 
.T OHN H. BACKES, 

V. 0. 

E. R. "WALKER, 
0. 
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Opinion. 

IN CHANCERY OF NEW JERSEY. 

Between 
AMERICAN EAGLE FIRE INSUR-

ANCE COMPANY, 
Complainant, 

and 

GRANT BUILDING & LOAN ASSOCI-
ATION, 

Defendant. 

A mortgagee, who has • been paid a fire loss 
under a ·standard mo1-tgage clause in a pol-
icy, holds the m~rtgage security pro tanto 
in trust for the insurance company under its 
right of subrogation and if he relinquishes 
the security he is liable for misappropria-
tion of trust assets. 

For complainant, AR'rHUit T. VANDERBILT, Esq. 
:F1or defendant, MESSRS. KALISCH & KALISCH. 

BACKES, Vice Chancellor: 

The defendant held a $16,.000: building and loan 
mortgage on the property of one Rosmondi. The 
complainant, an insurance company, insured Ros-
mondi against loss by fire, primarily payable to the 
drfendant as mortgagee; the policies contained the 
standard mortgage clause. Rosmondi set fire to 
the building in 192-5, and the fire insurance com-
pany, denying liability to him, paid the loss, $3,-
050.16, to the mortgagee; and the insurance com-
pany claiming to be subrogated pro tanto to the 
mortgage security, the mortgagee assigned to it an 
undivided interest in the mortgage to the extent of 
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$3,050.16; the proportional interest on the mort-
gage debt accruing thereafter was to be paid over 
to the insurance company as the mortgagee collect-
ed it. The assignment was not recorded. The in-
strument is,, in effect, a declaration in writing of 
the insurance company's rights by operation of 
law; the apparent outright assignment of an un-
divided interest being modified by the recitals 
which limited it to the right of subrogation; and 
that is admitted by the pleadings. At that time 
$15,0,20. was due on the mortgage, which was re-
duced by subsequent owners to $12,659.20, in in-
stallment payments, and on June 19, 19128 the bal-
ance was· paid and the mo1-tgage cancelled. The 
complainant's subrogated interest and right by as-
signment was altogether ignored. The bill is for 
an accounting. 

Motion was made to dismiss the bill for want of 
jurisdiction, because of an adequate remedy at laiw, 
and was denied for the reason that the proceeds of 
the mortgage with ·which the defendant was charg-
ed, the amount whereof was unknown to the com-
plainant, were held in trust. Monmouth County 
Pii;e Ins. Co. v. Hutchinson, 21 N. J. E. 101'7; Cam-
den l~ire Ins. Asso. v. Prezioso, 93 K J. E. 318. 

The defense set up in the ans,ver is that the 
mortgagee used the insurance money to restore the 
fh-e damaged building, thereby re-establishing the 
mo1·tgage security and that thus restored, the mort-
gaged premises were not sufficient security for and 
we1·e not wo1-th the amount of the then mortgage 
debt, $15,0:W, plus $:1,O50.rn, ]aid out in repairing 
the building, and hence the complainant suffered 
no injUl'y hy the surrender of the mortgage. The 
building was new at the time of the fire; it cost 
$~0,000 and the land was worth $2200 and in its 

10 
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proof of loss the defendant estimated the value of 
the insured premises at $22,000; but we are not 
conoerned with the value of the security as of that 
time. The question is what was the worth of the 
s-ecmity when the defendant surrendered the mort-
gage? The defendant says $16,86,0 and at the hear-
ing its real estate expert testified that was the fair 
market value of the mortgaged premises when the 
mo1-tgage was sunendered in 19128 for $12,65·9.20. 
Over $4,000 of the security was relinquished; more 
than enough to pay the complainant's claim of 
$3,0-50.Hi and interest thereon approximately 
$1,000. 

'rhe defendant's eX'planation is, as- S'tated by 
counsel, that it did not unders-tand that its outlay 
fot restol"ing the building could be tacked on to the 
mo1·tgage. Could it reasonably have supposed that 
the indemnity paid to it by the insurance company 
was to benefit the tire bug? The excuse is hard to 
he1iev,e, hut if true, the defendant's gross ignorance 
of its rights and of its obligations to the complain-
:mt furnishes no justification. Whatever may haYe 
heen its notion of the law, the fact that the defend-
ant had assigned a pa.rt of the mortgage and that 
for a year· before it gave up the mortgage, the com-
plainant repeatedl~- demanded an accounting, must 
lrnve excited some sense of responsibility to the 
complainant, and whateY·er may haYe been its mo-
th-e, the fact remains that the defendant wilfully 
sac1·ificed the complainant's security and the sus-
picion will not do-wn that it was not insensible of 
per•petrating a fraud on the complainant. The loss 
must fall on the defendant. It mus.t account to 
the complainant. 

The cause was tried on the theory of misappro-
priation of trust securities. The bill will be amend-
ed accordingly. 
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IN CHANCERY OF NEW JERSEY. 

Al\IERICAN EAGLE FIRE INSUR-
ANCE Co., a corporation, 

Complainant, 

vs. 

GRANT BUILDING & LOAN ASSOCI-
ATION, a corp., 

Defendant. 

On Bill, &c. 
Notice 
of Appeal. 

The defendant, Grant Building & Loan Associa-

10 

tion of the City of Newark, a corporation, hereby 
appeals from the final decree made in the above 
entitled cause on March 2,4th, 19,31, by the Chan- 20 
cellor on the advice of Vice Chancellor Backes and 
from the whole and every part thereof to the Court 
of Errors and Appeals in the last resort in a 11 
causes. 

May 28, 1931. 
KALISCH & KALISCH, 

Solicitors for and of Counsel 
with Defendant. 

I conceive there is good cause for appeal in the 
above entitled cause. 

SAMUEL KALISCH, 
Of Counsel. 

Service of the within Notice of Appeal is ac-
knowledged as of May 28, 1931. 

ARTHUR T. VANDERBILT, 

30 

Sol'r of Compl. 40 
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NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

---------------

AMERICAN EAGLE FIRE INSUR-
ANCE Co.) a corporation, 

Complainant-Appellee, 

vs. 

GRANT BUILDING & LOAN ASSOCI-
ATION) a corp., 

Defendant-Appellant. 

---- - - ------~ -

On Appeal 
from the 
Court of 

) Chancery. 

To the Honorable the Court of Errors and Appeal8 
in the Last Resort in All Causes: 

The petition of the Grant Building & Loan Assn., 
a corporation •Of the State of New Jersey, the ap-
pellant in the above-entitled · cause, respectfu1ly 
shows that: 

1. Petitioner finds itself aggrieved by a final de-
cree made in the Court of Chancery by his Honor 
Edwin Robert Walker, Chancellor of the State of 
New Jersey, on the advice of Vice-Chancellor 
Backes, bearing date of March 24th, 1931, in a cer -

30 tain cause in said Court of Chancery wherein the 
said American Eagle Fire Ins. Co., was complain-
ant, and said Grant Building & Loan Assn., was 
defendant, in this respect, to wit, that the said de·· 
cree recites that by the assignment on May 10th, 
1926, by defendant to complainant, of an interest 
in a certain mortgage held by defendant on the 
property of or..e Raimondi, defendant became trus-
tee of said mortgage for the benefit of complainant 

4 0 to the extent of the interest thus assigned; that on 
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July 2nd, 1928, said defendant wrongfully surren-
dered and cancelled said certain mortgage without 
complainant's permission and without paying to 
complainant its interest therein; that said defend-
ant should account to said complainant for the 
value of complainant's interest therein; that said 
mortgage .security at the time of such surrender 
and cancellation was worth more than sufficient to 
pay and satisfy said complainant's and defend-
ant's respective interests therein; and said decree 
adjudges that said defendant pay to said complain-
ant the sum of $3,050.16, together with interest 
thereon from May 10, 1926; and said decree fur-
ther adjudges that said defendant pay to said com-
plainant the cost of the proceedings to be taxerl 
including a counsel fee of $300.00. 

2. And your petitioner appeals from the said 
dec1·ee of the Court of ~hancery which decrees as 
afore~mid, and from the whole and every pai·t 
thereof upon the ground that the same is errone-
ous in that the Chancellor should have adjudged 
in and by said decree, that under the te1·rns of said 
assignment and the t1·ue construction to be placed 
thereon, and the evidence, that on July 2, 1!)28, 
~mid defendant did rightfully sunender and can-
cel said mortgage without complainant's permis-
sion and without paying to complainant any sum 
of money representing an interest claimed therein 
Ly complainant; that defendant need not account 
to complainant for the value of an:v interest in 
said mortgage claimed therein b.v complainant: 
that said mortgage security at the time of such 
surrender and cancellation was worth less than 
was sufficient to pay and satisfy complainant's 
claimed interest and defendant's interest therein, 
or complainant's claimed interest after payment 

10 

30 

40 
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and satisfaction to the full amount of defendant's 
claim, which was the amount of money loaned to 
the mortgagee; that the assignment did not effect 
to give complainant greater or other l'ights than it 
had by equitable and conventional subrogation; 
that complainant's prayer for relief be denied, that 

lO the bill of complaint in the Court of Chancery be 
dismissed, and that complainant be taxed with the 
costs of the proceedings. 

20 

30 

40 

3. Petitioner, therefore, prays that the said de-
cree of the said Chancellor may be wholly reversed, 
set aside and for nothing holden, and that peti-
tioner may have such other relief in the premises 
as to this Comt shall seem proper. 

HENRY KALISCH) 

KALISCH & KALISCH, 
Solicitors for and of Counsel 

with Defendant. 

Of Counsel. 
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Testimony. 

IN CHANCERY OF NE"W JERSEY. 

June 5, 1930. 

Between 
AMERICAN EAGLE FIRE INSUR-

ANCE COMPANY, 
Complainant, 

and 

GRANT BUILDING & LOAN ASSOCI-
ATION, 

Defendant. 

10 

Transcript of shorthand notes of testimony taken ~O 
in the above entitled matter before his · Honor, 
~TonN H. BACKES, Vice Chancellor, at the Chancery 
Chambers, in the City of Newark, New Jersey, in 
the presence of Mr. Arthur T. Vanderbilt, for com-
plainant; and Messrs. Kalisch & Kalisch (Mr. 
Harry Kalisch) for defendant. 

Mr. Vande1·bilt: The bill sets forth that on March 
25th, 1925, Allen Rasmondi was indebted to the 30 
Grant Building & Loan Association in the sum of 
$16,000 and executed a bond to secure that sum. 
The execution of the bond is admitted in the an-
swer. The bill next sets forth that to secure the 
payment of the bond he executed a mortgage which 
was recorded in Essex County; and he admits the 
execution of the mortgage. It nf>xt sets forth that 
on May 10, 1926, the Grant Building & Loan As-
sociation in consideration of the sum of $3,050.lG 4 0 by assignment in writing assigned to the complain-
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ant the American Eagle Insurance Company an 
undivided interest to the extent of that amount 
in the bond and mortgage to bear interest at the 
same rate as the principal of the mortgage, six per 
cent; that said Grant Building & Loan Association 
agreed by the said assignment to pay complainant 
a proportion of the interest to the complainant, if, 
as and when collected; that .the Grant Building & 
Loan Association from time to time collected in-
stallments of interest and principal falling due on 
the bond and mortgage, but failed and neglected 
to pay the complainant its proportionate share of 
its receipts; that the complainant has requested it 
so to do; that the complainant has no knowledge 
of the amount of principal or interest RO collected 
by the Grant Building & Loan Association, and al-
though requested to account, it has refused an<l 
still refuses so to do. 

'rI1e Courf: What do they say, take tlw tail end? 
Mr. Vanderbilt: No. 'rhey say they spent thiR 

money which came to them under the subrogation 
right, based on the standard mortgagee clam,e in 
the policy, to 1·epair the property. We deny liabil-
ity to the owner, Rosmondi, who was conYicted of 
m·son and sent to Rtate Pdson. 

'Phe Court: They assigned pm-t of this mortgage. 
Mr. Vanderbilt: Yes, sir. And then subsequent-

ly the:v took this money to repair the property, and 
later, as l get the facts nmv, the mortgage was paid 
off, and they contend that by using the money to 
repair the property and by the mortgage having 
been paid off, they are under no liability to us and 
there was no consideration for our assignment 
which they gan• to us. We deny thoi-ie facts, of 
course. 

Mr. Kalisch : That is about what our defense is. 
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The Court: If that is what it is, there is nothing 
more to be said about it. 

Mr. Kalisch: With this addition. vVe maintain 
that the mortgaged premises-( interrupted) 

The Court: You admit the $8,000 mortgage has 
been paid off. 

Mr. Kalisch : The $16,000 mortgage has been 10 
paid off. It was not due, of course, at the time of 
the fire or at the time of the issuance of the policy. 

The Court: How much loss did you get? 
Mr. Kalisch: $3,050.16 was the amount that the 

insurnnce company paid and with that $3,050-we 
expended the full amount, and I think more- I am 
not certain about that, but I have the two vouchers 
that we1·e used-that were given to the general con-
trnctor to repair the property, and the property 

2() was 1·estored to the condition it was in prior to 
the fire. We maintain ·we had a perfect right to 
do that to keep up the security to the condition 
that it ·was in at the time or before the fire. We 
maintain the only 1·ight that they have would come 
under the standard subrogation clause in the poli-
cy and we claim we had a perf ert rig-ht to keep up 
the security by using this money to restore the 
propel'ty and if we haYe to return that money now 
instead of having our full claim as under the sub- 30 rngation clause ·we ai·e supposed to haYe and are 
entitled to get, we would be the loser by the amount 
that we haYe paid out, which ·would lw the $3,050 
which they claim they are entitled to get back 
under the subrogation clause and we haYen't got 
that money any more and if we had not put it into 
the property we couldn't have got reinsurance. 
~rhe property was delapidated and we had instmr-
tions from the chief of police that we would haYe 
to restore the property, that it was a menarr to the 4 0 
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neighborhood, and so we restored it. Now that is 
the situation. 

The Court: Are the facts admitted as counsel 
has stated? 

Mr. Vanderbilt: Substantially. I want to put 
my assignment in evidence. 

The Court: They got $3,050 from you and put it 
back to renew their security. 

Mr. Vanderbilt: Yes, but they did not add it to 
the mortgage when they put it back in the proper-
ty which they should have done if they were going 
to put it back. 

The Court : Ho-w could they? 
Mr. Vanderbilt: It is our contention that the 

money we gave them was in lieu of their entire se-
curity. They still had our policy which would prn-
tect them as to any future fire. 

The Court : If they had no insurance and a :fil·e 
occurred, then for the purpose of protecting their 
security it was their right in law to renew their se-
curity and add it to the mortgage. 

Mr. Vanderbilt: Yes, your Honor. 
The Court: Have you collected the mortgage 

since? 
Mr. Kalisch : It has been fully paid off and we 

cancelled the policy. 
30 'fhe Court: Why didn't you add this? 

Mr. Kalisch: We did not add it because we did 
not feel we ,vere in law entitled to add to the se-
curity. 

The Court: Then you might be held now. 
Mr. Kalisch: Our reason is this, because the 

building-this is a building and loan mortgage and 
we are entitled to only eighty per cent-we are not 
entitled to loan more than eighty per cent. 

4o The Court: You are entitled to more than eighty 
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per cent security. You are entitled to all the se-
curity you can get, aren't you? 

Mr. Kalisch: If we were to add it to this mort-
gage we would be out $3,050. It is a rather intri-
cate question. It is for me, at any rate. I would 
like an opportunity to submit a memorandum. 

The Court: If you laid down on your job you 
are liable, aren't you? 

Mr. Kalisch: I suppose so. We did what ,ve 
thought we ought to do. 

The Court: When you collected your money you 
forgot all about the other fellow. 

Mr. Kalisch: We did not forget about it, but ,ve 
did not think we were entitled to add it to the 
mortgage. 

'rhe Court: You could not cancel part of their 
security. 

Mr. Kalisch: Then we would be the loser. 
The Court : Not if the security is there. 
Mr. Kalisch: It wasn't there; it wasn't worth 

that much more. 
~rhe Court: ~rhen you should haYe foreclosed 

your mortgage and determined it. Those are de-
fern-;es you might interpose. You haven't pleadeu 
that. 

Mr. Kalisch: I pleaded it was untenantahle. 
The Court: That doesn't prove anything as to 

value. 
Mr. Kalisch: I would like an opportunity to pre-

sent those facts. That is the fact. I do not think 
Mr. Vanderbilt wants to dispute the actual fact. 

The Court: The Court only acts under evidence. 
I cannot take your statement. 

Mr. Kalisch: I do not think Mr. Vanderbilt will 
deny the facts. If it is denied then I would like 
an opportunity of producing the proof, because it 
is an actual fact. 

10 
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The ~ourt: That property \Yas worth no more 
than your mortgage? 

Mr. Kalisch : The property would be worth no 
more than the mortgage if we had taken this $3,050 
and added it on to the mortgage. The lien on the 
property would be then more than the value of the 

10 pi-operty. 
The Court: Well, that may be in mitigation, as-

suming that you are liable. I am not holding that 
)·ou are, or assuming that you are liable. That 
might be in mitigation, but that js a thing you 
ought to set up. I do not think your case is ready 
for decision, is it ,? It looks to me as though your 
case was not ready for decision. 

Mr. Vanderbilt: I am ready to prove my case. 
Mr. Ka ljsch: Thm;e fac t s I ·would like to set 

20 up. 

30 

'fhe Court: It is-is this a plajn suit to recover 
this money? 

Mr. Vanderbilt: No. It is a suit for discovery 
and accounting, your Honor. We have never been 
able to get from them a statement of what they 
have collected on the mortgage. 

The Court : They collected the whole thing. 
Mr. Vanderbilt: That was not disclosed in the 

bill. That is a matter which developed after the 
filing of the bill on motion to strike the bill made 
by Mr. Kalisch. 

Mr. Kalisch: The answer says so. vVe have been 
paid. 

The Court: Are you seeking to enforce that mort-
gage? 

Mr. Vanderbilt: No. 
The Court: Seeking to foreclose that mortgage? 
Mr. Vanderbilt: No. 

40 The Court: Was your assignment on record? 
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Mr. Vanderbilt: :No, it ·was not, your Honor. 
The facts are relatively simple. 

The Court : I am wondering whether the motion 
to strike should not have gone. Question of juris-
diction. If it is si~ply to recover on a promise-I 
don't remember the bill. 

Mr. Vanderb'ilt: We argued that out. It is not 10 
a matter on promise. It is a matter in discovery 
and accounting for the amount due us from the 
holder of the mortgage for our proportionate share. 

Mr. Kalisch: The claim was for the amount they 
gave to us for the fire loss. That is all they are in-
terested in. That is what they want to get back, 
at least, by this suit, and I at that time thought 
it ·was a proper suit to bring in a court of law. 

The Court : I assume the bill discloses a ca use 
for action. 2() 

Mr. Vanderbil,t: You decided so, your Honor·. 
The Court : Your bill does not ask for· a lien on 

the property under your subrogation. 
Mr. Vanderbilt: No; we are asking that they be 

compelled to make a full and true discover·y and 
disclosure of the sum paid to it. 

~rhe Court: I wi11 hold the matter now. 
Mr. Kalisch: I do not want to be at a disad-

rnntage. I haYen't got this oral testimony at this 30 
time. 

The Court: You haven't pleaded it. 
Mr. Kalisch : Then I will ask permission to 

amend my answer to that effect and to be given 
an opportunity to prove it. 

Mr. Vanderbilt: I offer in lieu of the actual 
mortgage which cannot be found, a certified copy 
of it. 

(Paper marked Exhibit C-1). 

Mr. Vanderbilt: I desire to offer assignment of a 40 
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partial interest in the mortgage from the Grant 
Building & Loan Association dated May 10, 1926. 

( Paper marked Exhibit C-2). 

Mr. Vanderbilt: Is it conceded, Mr. Kalisch that 
on behalf of the American Eagle Insurance Com-

l O pany I have many times asked for a statement of 
the amount which has been collected on account of 
the mortgage? 

Mr. Kalisch: I think I told you at the time that 
it was all paid off. I am quite sure I did. 

Mr. Vanderbilt: Will you produce my letters of 
June 23, 1927, August 23, 1927, October 6, 1927, 
June 19, 1929, November 13, 1929, November 22, 
1929, and December 10, 19,29? 

Mr. Kalisch: You have copies. 
20 Mr. Vanderbilt: I desire to offer the letters of 

June 23, 1927, August 23, 1927, October 6, 1927, 
,Tune 19, 1929, November 13, 1929, November 22, 
1929, and December 10, 1929, to Mr. Harry Kalisch 
from myself. 

( Papers marked Exhibit C-3). 

30 JOHN N. OCHS, s,Yorn for complainant. 

Direct-examinatfon by -1lf.r. Vanderbilt: 

Q. You are State Agent of New Jersey for the 
complainant, American Eagle Insurance Com-
pany? A. Yes, sir. 

Q. And have been for how long? A. For two 
years, sir. 

Q. How long have you been connected with the 
American Eagle Insurance Company? A. Seven 

40 years. 
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Q. Has the American Eagle Insurance Company 
ever received any payment from the Grant Builll · 
ing & Loan Association? 

The Court: The bill admits it. 

COMPLAIN ANT RESTS. 

Mr. Kalisch: I would like to renew my ap-
plication. As I said before I would like to 
amend the answer so as to include that iL 
would be impaired security, the amount we 
expended to repair these premises, and so 
far as our proof is concerned the mortgage 
has been put in, and there are two checks 
which we want to offer showing the amount 
expended to restore the premises, and the 
rest will have to be oral testimony to show 
that the security would be impaired if we 
added it to the mortgage ·which then -existed 
-if we added the amount that was expend-
ed to restore the property. That is in addi-
tion to my motion to dismiss the bill on the 
ground that there was an adequate remedy 
nt law, which I would like to renew. 

The ,f1.ourt: Their claim is that you col-
lected for them as their trustee. 

Mr. Kalisch: I do not understand that 
there is any trusteeship. 

The Court: If they had an assignment and 
you took their money, that would be a trus-
teeship. 

Mr. Kalisch: That assignment ·was merel~· 
carrying out the subrogation clause of the 
policy. 

10 

30 

'rhe Court: That is another question. 40 
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John N. Ochs-Direct. 

That doesn't relate to jurisdiction. Your 
motions are inconsistent. 

Mr. Kalisch: My motion is inconsistent? 
The Court: Absolutely. You want to 

come in and you want to go out. You want 
me to dismiss and at the same time you ask 
me to give you leave to plead further. 

Mr. Kalisch : If your Honor finds that the 
Court of Chancery has jurisdiction, then it 
is absolutely necessary for me to amend my 
answer to shffw that the security would not 
be there. 

The Court : I have already passed on the 
jurisdictional question. That is ended. Can 
you have your witnesses here Monday morn-
ing? 

Mr. Kalisch: Monday morning, yes, sir. 
The Court : The amendment should be 

made today, Mr. Kalisch, and presented to 
the other side. 

Adjourned until June 9, 19·30. 
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Fra-nk H. Taylor-Direct. 
IN CHANCERY OF NE .W JERSEY. 

June 9, 1930. 

Between 
AMERICAN EAGLE FIRE INSUR-

ANCE COMPANY) 
Complainant, 

and 

GUANT BUILDING & LOAN ASSOCI-
ATION) 

Defendant. 

Continuation of hearing pursuant to a<l · 
journment. 

FRANK H, TAYLOR, sworn for defendant. 

Direct-examination by Mr. Kalisch: 
Q. Mr. Taylor, you are a real estate broker? A. 

Yes, sir. 
Q. Have been for how· long? A. Possibly forty-

five years. 

JU 

Q. In the city of Orange? A. East Orange, cov-
30 ering all the Oranges and Maplewood. My office 

is in East Orange. 
Q. You were asked to examine the property on 

.Jefferson Street, 124 and 126 South Jefferson 
Street. A. Yes, sir. 

Q. Orange? A. Yes, sir. 
Q. When did you do that? A. Friday, June 6thJ 

1930. 
Q. And who asked you to do that? A. It came 

from Mr. Arthur Vanderbilt's office. 40 
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Q. Did you examine it? A. I did, yes, sir. 
Q. What did you determine the value to be? A. 

I didn't arrive at the value as it is today. I was 
not asked to do that. 

Q. You were not asked by Mr. Vanderbilt? A. 
No. 

The Court : As of what date? 
10 Witness: 1928-the year 1928. 

The Court: The whole year? 
Witness: During the whole year, yes, sir. 
The Court: Value stationary during the 

year, the whole year? 
Witness: I was informed-( interrupted). 
The Com-t: Was the value stationa1·y 

through that year? 
Witness: No, sir-it was comparatiYely 

20 stationary. 'l'here was a lu11 and the market 
was pool' and Ya]ues wrre practically sta-
tional'y that year. 

30 

40 

Q. ·what value did you place upon it? A. 1928 
I placed the rnlue of $16,860. 

Q. That is 19i28? A. 1928; with the understand-
ing that the house was in good tenantable condj-
tion at that time. 

Q. It "\YUS in good tenantahle condition at that 
time? A. I was asked to appraise the property-
( interrupted) 

Q. It was in good tenantable condition at that 
time? A. I was infom1ed that jt was in-to ap-
praise it-I was asked to appraise the property in 
1928 ·with the understanding that the house was 
jn a good tenantable condition at that time. 

The Court: What was the amount of tl1e 
mortgage? 

Mr. Kalisch : Building and loan mortgage 
$16,000. 
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Mr. Vanderbilt: $12,000. 
Mr. Kalisch: It had been reduced down. 

'l'he original mortgage was $16,000. It was 
reduced down, I think it was two years. 

Mr. Vanderbilt: No cross-examination. 

By the Court : 

Q. What is it ,vorth today? A. I would say 
that property is worth probably $13,000 today; 
$13,000 to $13,500. Depreciation due to its present 
condition. 

Q. As to- (interrupted) A. As to the difference 
between good tenantable condition in 1928 and its 
present condition which is deplorable. 

10 

Q. In what way deplorable? A. It needs decor-
ating and painting throughout, fixing up and made ~() 
presentable; painting outside and decorating in-
side: the doors are hanging off the hinges: some of 
the plaster is dmYn: roof leaks. 

Q. Property not occupied? A. All vacant ex-
cept one tenant, an Italian family occupies one of 
the apartments paying thirty-five dolla1·s a month. 

(~. You do not know what condition it was in 
h1 1928. A. I don't know; I was simply inform-
ed, to appraise it as if it was in good tenantab]e 
condition at that time. 30 

Q. What did you picture it to be at that time? 
A. I pictured it to be a four family house in good 
condition that I could probably rent at the basis 
of about forty dollars an apartment not requiring 
any decorating or painting. 

Q. You mean as of that time. A. As of that 
time. 

Q. As of that time all decorated and painted. A. 
Yes, sir; nice order to satisfy the tenants. 4 o 
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JAMES 0. McMILLAN, sworn for defendant. 

Direct-examination by Mr. Kalisch: 

Q. You are fae chief of the department up in 
Ornnge? A. I am. 

Q. Do yon know the property 124-126 Jefferson 

10 Street in Orange? A. I do. 
Q. Do yon recall the :fire that took place there 

back in 1925, I helieYe the year was? A .. June 
10th. 

20 

Q. June 10th, 1925. And did yon ser the prop-
erty during the fire? A. I did. 

Q. Will you just tell us the condition you founu 
the prope1·ty to be in? 

The Court : During the fire? 
Mr. Kalisch: He ,ms present after the fire 

and at the _ fiTe. 

Q. ·what was the result of it? 

The Court: Of what? 
Mr. Kalisch: Of this fire, on the build-

ing. 

Q. What condition did you find it in after the 
:fire? A. I found a fire there with eleven tubs of 
gasoline and streamers ~etween them at places. 

30 The place evidently had been set on fire. A large 
plant had been built in order to bum this build-
ing. 

40 

The Court : What? 
·witness: Plant. "\Ve call it a plant when 

they set a fire or build a paraphemalia to set 
fire to a building. A large plant had been 
built to burn this building which consisted 
of eleven butter tubs or lard tubs of gasoline 
with streamers of paper saturated with gaso-
line running from one tub to the other. It 
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was all on the level floor. The cellar was 
small in that and it had been set afire also. 
I am speaking now of the two floors with .the 
cement wall in between the two floors. On 
the first floor eleven tubs of gasoline were 
distributed between the two apartments, one 
on each side of this particular wall or fire 
proof wall, that it was supposed to be-we 
found eleven tubs of gasoline with streame1·s 
of paper dipped in one tub and saturated 
with gasoline and running to the other tub 
and one tub was in the cellar of 126. When 
the fire came up and reached this china 
closet-the1·e was a china closet in each one 
of these apartments-they had evidently ne-
glected to open the door and the fumes of 
the gas blew it and created an explosion 
w·hich blew some of the doors-the doors of 
the china closet off, set fire to the apa1t-
ments on both sides and burned the two back 
bedrooms that ·we1·e down across the hall that 
entered from the side. There was a front 
entrance from J -efferson Street through the 
building, fh·st one-(intenupted) 

Q. How high a building was this? A. Two and 
a half story, four families under one roof. The 
building faces west and the entrance was, one side 
from Madison Street-it was on the corner of 
Madison and South Jefferson Street-one entrance 
from Madison Street on the side was half way 
back and another entrance on an alley way that 
ran from J effe1·son Street on the other side. Now, 
in this entrance, small hallway, there was a tub 
of gasoline placed on each side, and a streamer 
ran from the other tub that was in this china closet 
that I speak of that created the explosion. Now, 

] () 
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that whole hall on both sides was on fire. It was 
impossible to enter through that door at all until 
we had put the fire out. One of the men was bad-
ly burned and sent to the hospital trying to enter. 
We put the fire out, and the back rooms which had 
a tub of gasoline in each were on fire so that I 

lO would estimate the loss to be about three thousand 
dollars. 

The Com-t: 'rhe fil·e was rather a success. 
"\Vitness : No, the fire was not a success be-

ca use we had gotten the alarm and we had 
gotten the1·e too soon. Much of the plant 
was still in ta ct. 

The Court: It ,vasn't a very good job. 
-witness: No, it wasn't a very good job. 

The man who did it didn't understand set-
20 ting fire to a house. 

The Court : How is that? 
"\VHness: The man who built it didn't un-

den,tand setting fire to a house. 
The Court: There should have been a vent 

upstairs. 
Witness: He left the door onto the porch 

open so that there was a draft, also tore out 
the partition on both sides so that the fire 

3o would go up; he also tore the partition out 
-plaster ,board partition out underneath the 
stairs so that the fire would go up and then 
left two doors entering on the porch up-
stairs-he left them open to create a draft. 

40 

Q. As a result of that fire was the buildjng ten-
antable at all or occupiable? A. No. 

Q. No-it wasn't? A. It was not. 

(No cross-examination). 
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Mr. Kalisch : We want to prove the t--wo 
checks we paid for the repairing of the build-
ing, $2,000 and $800. The witness that is 
coming has the return vouchers showing that 
the money from the insurance company, 
$2800, was used to restore the building. 

Mr. Stoffer: I will stipulate that. Will 
you in turn stipulate that Mr. Canongeezer 
witnessed the sworn proofs of loss submitted 
by the Grant Building & Loan Association 
to the defendant-to the complainant in this 
case? 

Mr. Kalisch : It looks like his signature, 
that is all I can say. I want to cross-ex-
amine Mr. Canongeezer on that statement. 

The Court : He will only be offered to 
proye the formal execution of a paper which 
you admit, subject to correction. 

Mr. Kalisch: Subject to correction. 
(Paper marked Exhibit C-1 of this date). 
'I1he Court: Are yon proving the witness' 

signature? 
Mr. Stoffer: He is the notary who took the 

proof of loss of the building and loan asso-
ciation. Your president made the proof of 
loss after the notary had taken his oath. 

Mr. Kalisch : Rasmondi was the owner of 
the building. He went to jail. 

BERNARD PERL, swom for complninant. 

Di.rect-examinafio11 by Mr. Sto.ffer: 

Q. What is your business? A. Well, I am nn 
insurance broker at present. 

10 
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40 
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Q. Ha Ye yon been in the building business? A. 
Yes, sir. 

Q. You have been a builder contractor? A. Not 
builder. I am a carpenter by trade. 

Q. In 1928 did you have occasion to appraise 
the value of the property 124-126 South Jefferson 
Street, 01·ange? A. Yes, sir. 

Q. For "'IYhom did you make that appraisal? A. 
For the Power Building & Loan Association. 

Q. How long have you been making appraisals 
for building and loans? A. Rince I am in the 
Po,Yer, about five years. 

Q. When in 1928 did you make this appraisal? 
A. That was on May 23, 1928. 

Q. Did you inspect the property? A. Yes, sir. 

The Court: Who is the Power? 
Mr. Stoffe1·: Power Building & Loan Ai;;-

sociation. 
The Comt: ~onnected with this suit? 
Mr. Stoffer: No. 

Q. Haye you had experience in the construction 
of buildings? A. Yes, sir. 

Q. How many years? For how many years have 
you been constructing buildings? A. Well, I am a 
carpenter by trade, but I only am appraiser for 
the Power & Loan Association. 

Q. Did you ever build a house? A. Yes, I did. 
Q. All by yourself? A. I hired mechanics my-

self and built-I couldn't do it all myself. 
Q. How many houses did you build-were you 

a builder? A. Not for somebody else; only for 
myself. 

Q. How many did you build? A. I think around 
three of them. 

Q. How long ago? A. I built one about twenty-
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two-twenty-three-twenty years ago; then I 
built one about-rebuilt it about seven years ago. 

Q. Well, the third one. You said you built 
three. A. One of them I built ; two of them I re-
built. 

Q. What? A. One I built altogether and two I 
rebuilt; two yea1·s ago I built one.. I() 

Q. When you inspected the property in May, 
1928, in what condition did you find it? A. In 
pretty good condition. 

The Court: That means nothing to me. 

Q. Descr.iJbe the condition of the property. A. 
Well, everything was all painted-the house ,vas 
painted; there was nothing broke; it was tenant-
able; tenants paid forty dolliars a month. We 
found it was in good condition; there was no r·e-
pairs needed at that time. 

Q. What, in your opinion, was the value of the 
house when you made your inspection in 1928? 

Objected to. 
The Court: Objection sustained. 
You might be able to qualify him. 
Mr. Stoffer: It would be rather difficult. 

I do not want to take the time. I haYe other 
qualified people. 

rrhe-Court: Rosmondi owned this building. 
He ma de the mortgage. 

Mr. Kalisch : Rosmondi was the mortgag-
or. He occupied the building and he obtain-
ed this mo1-tgage, and in 1928, there was $12, 
000 due on the mortgage. At the time of the 
fire there was $15,200 due the building and 
loan, at the time of the fire. 

30 

The Court : The mortgage was paifl off b~· 4 0 s·omebody. 
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Mr. Kalisch: Subsequently the mortgage 
was paid off. 

r:rhe Court: By Rosmondi? 
Mr. Kalisch: No; it passed through two 

or three different hands. April 6, 1926, Ros-
mondi and his wife conveyed the mortgaged 
premises to the Columbia Real Estate Com-
pany and on September 8, 192G, the same 
year, the Columbia Real Estate Company 
conveyed the premises to Ludwigi Bruno 
and on the same day Bruno executed a pur-
chase money mortgage to the Columbia Real 
Estate Company for $1,000 and they assign-
ed the mortgage to the plaintiff in another 
suit in the law· courts, the Clayton Realty 
Company and the mortgage was foreclrn:;ed 
and prope1·ty purchased at the sheriff 's sale 
by the realty company. 

The Court: Who paid off the mortgage? 
Mr. Kalisch: They paid off that mortgage. 
The Court : When? 
·witness: On the 19th of .Tune, 1928. 

BENlAMTN F. ROBBTNR, sworn. 

flirect-examination by Mr. 8toffer: 

Q. What is your business? A. General build-
ing contractor and appraiser. 

Q. Hm\ T many years have you been in that busi-
ness? A. Thirty-five-

Q. Have you built properties? A. I have. 
Q. Have you during the period regularly ap-

praised properties? A. I have. 
40 Q. Did yon in 1925 make an appraisal? 
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The Court: _rro. Not important. You 
must qualify him. As far as I know he may 
have made the appraisals in Gennany. 

Q. Mr. Robbins, whe1·e have you been in lmsi-
ness? A. In this city, in this state. 

Q. Have you made appraisals in O1·ange? A. l 
have. 

Q. Tell us approximately how many. A. I have 
appraised over 21,000 buildings in all. 

Q. We are talking about Orange. A. I can't 
tell you the exact number there. I proba 1bly-sev-
eral hundred-two or three hundred. 

The Court: ·what knowledge haYe you of 
the value of p1·operty in Oi-ange? 

·witness: I built houses in Orange, sir. 
The Court: That 's what I ·want to know. 

How many houses did you build there? 
Witness: I don 't know, but I must haY2 

built fift()en or twenty. 
The Court: And become Ye1·y familiar with 

the value of property in Ornnge? 
Witness: Not .. with real estate , not with 

the ground, but ·with buildings. 
The flourt: With buildings. 
Witness: Yes, sir. 
The Com-t: I thought ;von ·were qualifying 

as to the land. 

Q. No. Just as to the bu1ldings. ·were yon 
familiar with values in 1925? 

The Court : Are you a mechanic? 
Witness: Yes, sir. 
The flourt: What kind of a mechanic? 
Witness: I lea1·ned my ti-ade as a carpen-

1 () 
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ter and mason, but I was a general contract-
or. 

Q. Mr. Robbins, in 1925, did you make an in-
spection of the property? 

The Court : 1925? 
Mr. Stoffe1·: Yes, sir; the time of the fire. 

Q. Did you make an inspection of the property 
124-126 South Jefferson Street? A. I did. 

Q. That ,vas after the :fire had taken place? A. 
It was. 

Q. Did you make an estimate of the amount of 
damage? A. Yes, sir. 

Q. And did you also make an estimate of the 
sound ya lue of the p1·operty, the building? A. 

20 Yes, sir. 
Q. ,Just p1·ior to the :fire? A. YeR, Rir. 
Q. What did yon arrive at as the sound value 

of the propel'ty prior to the fire? A. As. I remem-
ber I think 1 said it was $20,000 at that time. 

The Court: You are now speaking of the 
structure? 

"\V'itnes:-i: Yes, sir. 

Q. Assuming, Mr. Robbins, the sum of $3,000 
3o was spent by the Grant Building & Loan in repair-

ing the fire damage, would that have placed the 
building back in the condition prior to the fire? 

40 

The Court: No. What was the sound 
-value? 

Q. What was the nlue of the property after the 
fire? A. Before the repairs had been made, sir? 

Q. Before the repairs had been made. 

The Court: ·what was the loss? 
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Mr. Kalisch: $3,000. 

Q. What was the loss? A. I think my figures 
on the loss was between twenty-six and twenty-
seven hundred dollars, as I remember it. 

Q. Now, assuming that the sum of $3,000 was 
spent in making repairs to the damage which you 
saw-(interrupted) 

~rhe Court: If the damage was twenty-six 
or twenty-s ,even hundred and they spent 
twenty-eight why then they made it whole, 
didn't they? 

M1·. Stoffer: I just want to have it on 
the record. 

The Court : Yon do not ha Ye to. 

Io 

Q. Mr. Robbins, -what, in your oinion would be ~() 
the depreciation of this building from normal use 
between 1925 and January, 1928-J une, 1928? De-
preciation. I want to get the value at the time the 
Grant Building & Loan discharged the mortgage. 
A. I would say about ten per cent. 

The Court: Annually? 
·witness: Ko, sir. 

Cross-examination by Mr. Kalisch: :_w 

Q. The value you nut on prior to the fire includ-
ed the land value? A. It did not, sir. 

Q. So the building, you say, was worth $20,000? 
A. Yes, sir. 

Q. And after the fire and before the repairs, 
what did you consider the building to be worth? 
Did you see it? A. I saw the building before it 
had been repail-ed, yes, and my figures for making 
the repairs was~(interrupted) 40 
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Q. I am not asking you that. I am asking you 
·what was'--what would you say the value of 
that property was after the fire and before the re-
pairs? A. About twenty-seven hundred less, about 
$17,300. 

Q. Would $2700 restore the property to the con-
dition in which it ·was before the fire? A. 'l'hat 
·was my estimate for repairing it, and I saw it, sir. 

Q. Who did you represent when you made this 
estimate? A. I made some figures for Mr. Graves. 

Q. vVho is he? A. Mr. Graves is the insurance 
adjuster rep1·esenting one of the companies. 

Q. What company? A. I don't know. 
Q. Do you knmv whether it "'lvas the Amel'ican 

Eagle Insurance Company? A. I haven't the least 
idea. 

20 Q. Had you done business for him before? A. 

30 

40 

Y.es, sir. 
Q. And you don't know who he 1·epresented? A. 

Mr. Graves is connected with the general adjust-
ment bureau; he represents many companies at dif-
ferent times. 

Q. And you don't know what company was in-
terested in this adjustment? A. I do not. 

Q. Now from the time you made the appraisal 
or inspection after the repairs and up to ,Tune, 
1928, how many times did you see the building? A. 
I saw it a number of times in passing, but I don't 
kn ow how many. 

Q. How many? A. I wiltl have to guess. I sup-
pose twenty-five. 

Q. And do you live up near there? A. I live in 
Short Hills. 

Q. How did you happen to pass by there? A. I 
have occasion to go to Orange to make appraisah; 
on a number of buildings. I have one up there 
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now I have just appraised. 
Q. I don't care what you have now. You hap-

pened to go to Orange, you say. A. Yes, sir; I'll 
ten you how I happened to go to Orange. I was 
up there about a-( interrupted) 

The Court: You went there. 
Witness: Yes, sir. 

Q. Did you go inside of the building? A. No. 
Q. At no time since the repairs were made up to 

June 1928 you were inside of that building, at no 
time. A. Not after the repairs had been made. 

Q. So that the most that you could say is that 
you passed by this building and from a casual ob-
servation of it you fixed the value as of June, 1928 ·? 

Io 

A. Yes, sir. I had the buiLding in mind on ac- ~() 
count of the explosion. I noticed the building, but 
was not inside. 

Redirect-examination by ltfr. Stoffer: 

Q. In your opinion how old was this building 
when you inspected it in 1925? A. It was brand 
ne--\Y, apparently nobody had lived in it. It was in 
very good condition and a brand new building. 

30 'rhe Court: Have you inspected it after 
the fire? 

Witness: No, sir; I did not. I had no oc-
casion, of course, to notice it. 

The Court: When you saw it in 1928 what 
was the appearance? 

Witness: I didn't see it inside in 1928, hut 
in passing I noticed that men had been ,vork-
ing there and the appearance outside was 
quite as it was. O 
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'rhe Court: Had the appearance of being 
properly and fully restOl'ed? 

Witness: Yes, sir. 

10 PRANK H. TAYLOR, recalled by complainant. 

Recross-examination by Mr. Stoffe1·: 

Q. What in your opinion ·was the value of the 
land at 124-126 South Jefferson Street in June, 
1928? A. Seventy-five do1lars a front foot; thir-
ty-five feet front amounts to $2·625. 

Redfrect-exarrvi.nation by Mr. Kalisch: 

20 Q. What ·would you conside1· the propel'ty w01·th, 

30 

the land and buildings in June, 1928? A. Sixteen 
thousand eight hundred and sixty dollai·s. 

Q. That is the value yon put on it? A. Yes, 
sir. 

Q. That is the land and buildings. A. Land and 
buildings. 

lULIUS C. RAAB, sworn for complainant. 

Di 1rect-examination by Mr. Vancforbilt: 

Q. vVha t is your business? A. Manager and 
valuation engineer of the Louis G. Kilgus Com-
pany, builde1·s. 

Q. How long have you been in that business'? 
A. Twenty-four years in the building of structures. 

Q. How many yea1·s in that capacity? A. Fom 
yeai·s with the KilJgus company. 

40 Q. Have you participated in the construction of 
buildings? A. Yes, sir. 
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Q. Are you a mechanic? A. Carpenter and 
graduated engineer also. 

Q. What kind of an engineer? A. Civil engineer. 
Q. Are you familiar with the value of property 

in Orange, New J ·ersey? A. BuHding construc-
tion values, yes, sir. 

Q. Building construction. Did you in 1925 in-
spect the property 124-126 South Jefferson Street? 
A. I did, in October, 1925. 

Q. October. Was that after the-(interrupted) 
A. Yes, sir; that was after. 

Q. After the fil-e. A. After the fil'e. 
Q. And after the building had been 1·epaired--

after the damage? A. Right after the buHding 
had been repafred I visited the building. 

Q. What was the condition of the building at 
that time? A. Ready for occupancy. 

Q. What business had you in doing that? A. I 
·was• appraiser on the fire loss concerning the Grant 
Building & Loan Association. 

Q. Could you tel1 at that time how old the build-
ing was? A. ~rhe building at the time of the :fi1·e 
was a ne,v building, ne·wly consti·ucted building. 

Q . .. What, in your opinion was the value of the 
building when :you inspected it in Octo-hel', 1925? 
A. Before the fire or after? 

Q. After _the 1·epairs were made. A. The build-
ing ·was worth $20,016. 

The Court: ·was the lmilding recently re-
sto1·ed? 

Witness: Ye8, 8ir. 
The Court: Full)·? 
Witness : Yes, sfr. 
~rhe Court: As sonn d as before? 
Witness: I believe it w'ould be, yes, sir. 
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Q. What, in your opinion, would be a fair allow-
ance for depreciation between the time of your in-
spection in 1925 and J-une, 1928? 

Mr. Kalisch: One moment, your Honor. I 
would like to know whether this witness-
( interrupted) 

10 The Court: Same question asked of the 

20 

30 

40 

other witness-. 
Mr. Kalisch: I want to know whether he 

has inspected it since that time or whether 
it is simply a hypothetical question he is put-
ting to him. I don't know -which it is. I ob-
ject to the question at the p1·esent time. 

The Comt: Are you familiar with the 
property no-·w? 

Witness: I am. 
The Court: What do you allow for dep1·e-

ciation -from 192·5 to 1928? 
Witness: Approximately ten per cent. 
The Court: How much per year? 
Witnes ·s: Well, theoretically, for frame 

buildings, it is five per cent the first year 
and two and a half per cent for the years af-
that. That is theoretical and allowable by 
the Government, but we usually, in p1·actice, 
take our own judgment from past experience, 
compared with new buildings. 

The Court: Depreciation more the first 
year than the rest? 

vVitness: Yes, sir, because there is shrink-
age and settlement and innumerable amount 
of repairs during the first year, such as plas-
ter and things of that kind. 

The Court: You mean to say the depreci-
ation is graduaUy less as the house grows 
older? 
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Witness: No. The first year, and thcu 
after that we theoretically figure a consis-
tent depreciation-average two and a half 
per cent a y€ar. 

The Court : For ho-w long? 
Witness: Oh, approximately forty or fifty 

years. Some buildings wouldn't. It de-
pends. Some buildings wouldn't last that 
long; some buildings I have seen a hundred 
years old-I have seen one lately-architec-
turaJily they depreciate. 

':rhe Court: A1·chitecturally they depreci-
ate. 

Witness: Yes, sir; style, just like clothes 
01· anything else. Try to take a house a 
hundred years old and sell it under its archi-
tectural features today you will find out 
the1·e wasn't the rnlue to it as jf they put 
the new folderols on-different decorations. 

Cross-examination by M1·. Kalisch: 

Q. When did you make this inspection in 1925, 
what month? A. It was the-if I recall from the 
records, it was in the latter part of September 01· 

first of October. 
Q. Have you got the records here? A. No, sir; 

I 'haven't; I can produce them though. 
Q. Is that what you are testifying from now, the 

records? A. No, I am not. I am testifying from 
memory . 

Q. From your own recollection. A. Yes, sir. 
Q. You say that in 1925, in what month-the 

latter part of the year? A. I believe it was some-
where the latter part. I remember some corres-

10 

30 

pondence but I do not recall. 4 0 
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Q. And what time of the day did you go in there? 
A. I do not recall. It might have been the afte1·-
noon or might have been the morning. 

Q. Go in ,vith anybody or go in alone? A. Mr. 
Kilgus. 

Q. 'l'his gentleman who just pl'eceded you on the 

10 stand? A. No, sir; Mr. Kilgus today is in rrren-
ton; he isn't present at all. 

Q. And did you go through the entire house? A. 
Oh, yes. . 

Q. That was before the repairs? A. That wad 
before the repairs. 

Q. And afte1· the 1·epafrs you say you saw it? A. 
Yes, sfr. . 

Q. When after the repairs? A. I don't recall 
the exact date. I remember vhdting the premiseN 

20 with Mr. Kilgus because I think there was some 
argument between him and the building and loan 
association which does not involve this case at all. 

Q. Did you make any notation of what you 
found as to the value or the condition you found 
it in? Did you make any record of it? A. Yes, 
sir; I believe there is notes in our office, records of 
the condition of the building after the repairs. 

Q. After the 1·epairs? A. Yes, sir. 
Q. And you place what value on it after the re-

30 
pairs? A. $20,000, and a few dollars over $20,-
000. 

Q. That is on the building or is it on both build-
ing and land? A. That is on the building. I do 
not appnlise land at all. I am not qualified. 

Q. And you say there is a depreciation of ten 
per cent the first year? A. No. I said five per 
cent. 'l'heoreiica 1 depreciation of five per cent the 
first year and two and a half per cent for the years 

() after. 
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Q. That is with care of the building. A. Yes, 
sir; building well maintained. That is the Gov-
ernmental theoretical depreciation. 

Q. And did you visit the premises at any time 
in 19,25 aftel' the l'epail's, to 1928, in June? A. No, 
I did not. 

Q. That was the last time you saw it, was after 
the repairs. A. Yes, sir. 

Q. Was it occupied? A. That I can't recall. 
Q. You do not know of seeing anything in the 

place, any furniture. A. Evel'y time I visited it 
there has been more or less furnitul'e. The1·e i.s 
furniture in there today. 

Q. Then you did visit it after the 1·epairs were 
made? I mean after that first time that you in-
spected it. A. Yes, sir; I visited the building here 
last Fl'~day, June 6th. You asked me between 
1928 and '25 and I answered that question. 

Q. That you didn't visit in that interval. A. 
After the repairs had lwen completed I made one 
Yisit, that was in 1925. 

Q. All right. Now, did you make anothe1· Yisit 
between that one and 1928? A. No, I did not. 

Q. ·well, what did you mean when you just said 
you had made several calls there and-to look at 
the premises just now. Will you read that an-
swer? A. ~o, I didn't testify to that. 

Q. You haven't seen it since that one in 1925 
after the repairs were made. ou then inspected 
it. A. Up until today? 

Q. Yes. A. Yes, I did. 
Q You saw it then after 1928. A. Yes, sir; I 

saw it June 6, 1930. 
Q. Oh, that is the other day. A. Yes, sir. You 

are asking me- Pardon me, counsellor, you are 
asking me between 1925 and 1928. 
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Q. I knmv that. A. Then you are coming over 
to 19-30. 

Q. How did you happen to go there on June G, 
19<30? A. To try and check up on our appraisal 
of the value as of 1928 with comparable apprais-
al, as of today and 1925. 

Q. Is it the same value in 1930, June 6th, as it 
·was in 1928? 

Mr. Vanderbilt: I object to 1930. 1930 
is l1ong after the Grant Building & Loan 
cancelled the mortgage. 

Q. ( Question read.) A. Value as of today is 
approximately fifteen per cent greater than in 1928. 

Q. What do you say it is worth today? A. $23,-
000. 

20 Q. You say it is worth $23,000? A. To replace 
that building. 

Q. No; the condition of the building. A. The 
building today-(interrupted) 

The Court: You mean it would cost fif-
teen per cent more to replace the building? 

"\Vitness: Yes, sir; twenty thousand, two 
hund1·ed ninety eight dollars sound value as 
of 1930, June 6th. 

30 The Court: In the condition in which you 

40 

found it. 
WitneRs: Yei.;, sir: that is the ROUIHl nllue, 

your Honor. 

Q. Did ;vou ini.;pect it? Did ;vou go into the 
building and imqwct it? A. Yei.;, i.;ir: T did. 

Q. Each room? A. Each room. 
Q. What waR the cornlition of it? A. Deplor -

able. 
Q. In what wa;v? A. Well, I will read the list 
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of it. .Stai·ting on the extel"ior, on the rear, the 
gutters have all been rotted away, leade1·s have 
been falling a-w~y; cellar hatchway doors, the bat-
tens and hinges have rotted away. On the inte1·i-
or, the basement, through moisture running 
through, the rain water and sediment, through the 
cel1ar there is evidence of the concrete floor begin-
ning to deteriornte; the boilers, steam pipes are 
all beginning to mst; they were cove1·ed with mst. 
On the first floor, the two rear bedrooms a1·e in fair 
shape. The kitchen is aH piled up with mbbish; 
the gas range is rusted; the hot water heater has 
msted. B-etween the kitchen-I am talking about 
on the fast floor-on the left side as you go in 
there is a door broken off and hanging on the 
hinges; the electric fixtmes throughout haYe been 
damaged; whether it is by usage or youngste1·s get-
ting in I haven't any idea, but that is the general 
condition. The buildings are all unlocked. Any-
body goes in and nobody questions who goes in. 

Q. Is it occupied? A. Going in, the second floor 
on the right hand side is occupied. 

Q. And the condition that you found, how long 
do you suppose that hm; existed? A. That possibly 
could haYe been-except the rusting part-could 
have happened if youngeste1·s go in there, could 
break the_ doo1·s down between now and tomorrow, 
but the nu;ting I should imagine has been a con-
dition ·which occurred over tl1e winter. 

Q. What makes you ~my that? How do yon 
lnw-w that? A. Well, usually yon haYe steady 
damp weather·, moisture and snmy coming hito 
those rem· doOI"s, the cellar, and stays there for the 
rest of the ·winte1· until w·e get warm weather. 

Q. It could have hapened in 1929 and 1928 in 
the '\dnter, couldn't- it? A. It could have. 
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The Court: Did you make an estimate of 
the cost of restoration? 

Witness : No, I did not. 
'l'he Comt: Any idea at all what it ·would 

cost to put it back in good condition? 
Witness: I think approximately between 

fifteen hundred and two thousand dolla1·s. I 
will say fifteen hundred as a maximum will 
put it back. 

The Court : Would put it back. 
Witness: Yes, sir. 
'l"'he Court: In good condition? 
Witness: I wouldn't say it is in good co11-

dition. It is a type of building-( jnterrnpt-
ed). 

The Court: \Vhat would it cost to put it 
back in good condition? 

·witness: I don't know. Good condHion? 
About fifteen hundred. 

Redfrect-examincdion by Mr. Vanderbilt: 

Q. Do you know how much of the deterioration 
you have been describing ,Yas caused prior to lune, 
1928 A. There is only one thing I possibly could 

30 testify as to that, that is the galYanized iron lead-
ers and gutters. That natui-ally takes some time. 

40 

Q. That takes two or three years? A. That 
takes two or th1·ee yea1·s. The rest of the work 
could have happened in the last period of a year. 

-COMPLAINANT RESTS. 
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Frank H. Taylor-Recalled-Direct. 
P1·ank H. 1'aylor-Recalledr-Oross. 

FRANK H. TAYLOR, recalled for defendant. 

Direct-emam ,ination by Mr. Kalisch : 

Q. Mr. 'raylor, you are in the insurance business 
as well as real estate? A. Yes, sir; agent for sev-
eral companies. 

Q. And you inspected this property recently? A. 
On Friday, June 6, 1930. 

Q. You have heard described the condition that 
it ·was in directly after the fire by Chief McMillan 
and the other ,:vitnesses. A. Yes, sir. 

Q. Would you say that after that fire without 
the property being restored or repaired that it 
would be an insm·able risk? 

The Court : The answe1· is No. 
·witness: I beg pardon? 
The Com·t: Your answer would be No, 

wouldn't it? 
,vitness: It would all depend on the 

moral hazard. If the moral hazard was 
good we would insure it. 

The f1ourt : Not the same bird who burn-
ed H. 

Witness: Not the same insurer. 

Oross-emaminatiou by Mr. T7and&rbilt: 

Q. After the property had been repaired and 
placed in good condition it would then become in-
suraible. A. Not the same owner. The moral haz-
ard would have to be good. 

The Court: He would have to change his 
name. 

,vitness: Yes, sir. 

30 
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A. Sigmiind Kanangiezer-Direct. 

A. SIGMUND KANANGlEZER, sworn for 
complainant. 

Direct-examina,tion by Mr. Vanderbilt: 

Q. I show you a paper, s,vorn proof of loss sub-
mitted by the Grant Building & Loan Association 
to the American Eagle Fire Insurance Company 
and ask you if you ,vitnessed the signature of the 
p1·esident of the Grant Building & Loan Associa-
tion as notary. A. Yes, sir. 

Mr. Vanderbilt: The paper has already 
been marked in evidence as Exhibit C-1 of 
this date. 

Crnss-exarnination uy Mr. Kalisch: 

Q. Who made this out, do you know? Just take 
a look at it. A. Pa1·t of it is my w1·iting. 

Q. Made out by you, the entire pape1·. A. No, 
sir; not the entire paper. 

Q. Who made the 1·est of it out that you did not 
make out? A. That I couldn't remembe1·. It is 
not my writing or any writing I am familiar with. 
Very likely made by the insm·ance company V{hen 
it was recejved by me. 

Q. What insUl'ance company? A. American 
Eagle Insurance Company. 

Q. The complainant in this case. Do you know 
where they got their infor·~ation from? Did the:v 
get it from you? A. Not as to whether the fh·e 
was-(interrupted) 

Q. As to value. A. They got the infomrntion 
from me as to the amount of the original mo1·tgage, 
the amount paid in as of June 10, 19~5, the bal-
ance due on the mortgage $15,750. 

Q. Just prior to the paying off of this mortgage 
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had the dues been paid? A. Regularly, no. 
Q. Had they been paid-was there any arre~u-

ages? A. Considerable arrearages. 
Q. Well, by reason of the anearages the mort-

gage was not due, was it? A. We hadn't fo1·e-
closed it. 

The Court : Callable? 
Witness: It was callable, but we had noi" 

foreclosed it. 

Q. Now these 1·epairs that ,,-ere made, who made 
them? A. Samuel Bende1· made the repairs, geu-
ernl conti·actor. 

Q. Did you pay him? A. Yes, sir. 
Q. Have you got the vouchers? 

The Court: Yon have already ag1·ee<l up-
on that. 

Redirect-examination by Mr. T7 andC1'bilt: 

Q. How much was paid on account of the mort-
gage bet\v-een the date of the fire and the time your 
building and loan association canrelled the mort-
gage in June 1928? A. I couldn't tell without 
being asked before to bl'ing that l'eco1·d. I wasn't 
asked to bl'ing any rerord. Mr. Kalisch asked for 
the two checks when he telephoned me; that is all 
I know. 

Q. Yon haYe no records to show that? A. Yes, 
sir, in my office; not here. That woulrl requirp 
eYery yeal''s payroll. 

Q. You certified as notai·y that this pl'oof of los~ 
had been sworn to, did yon not? A. Yes, sir. 

'l'he Coui·t: You hav~ had your tum. 
Mr. Vanderbilt: Mi·. KaUsch asked ques-

t ions on redirert-on cross that seem to in -
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A. s ,iyrn ,und Kanangieze1'-Redirect. 

sinuate that he had ·written something into 
this proof of loss. 

'rhe Court: You may ask as to that. 

Q. Do you know whether this proof of loss was 
complete at the time when you certified as notary 
that the president swore to it? 

The Com-t : It is presumed so. vVhy do 
you ask? 

Mr. Vanderbilt: 'rhey have cast doubt up-
on it. 

The Court: There is no doubt cast upon 
it, as to whether it was filled out at the time. 

TESTIMONY CLOSED. 

The Cmut: Have the testimony written 
out and send in your briefs. 
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Aniello Raimondi, et uw. 
to 

The Grant B. & L. Ass'n. $16,000. 
On July 2.nd, 1928 the original mortgage here 

recorded or registered was produced by J. H. Hal-
prin_, receipted by the Pres. and Sec'y. of the cor-
poration, cancelled and made void. 

Howard S. Dodd, 
Register, 

A . G. 

THIS INDENTURE, Made the twenty-fifth day of 
Mal'ch in the year of our Lord One Thousand Nine 
Hundred and Twenty-five. Between Aneillo Rai-
mondi and Elizabeth Raimondi, his wife, of the 
City of Orange in the County of Essex and State 
of New Jersey, party of the First Part; AND The 
Grant Building and Loan Association, a corpora-
tion located in the City of Newark, in the County 
of Essex and State of New Jersey, party of the 
Second Part. "\\tHEREAS, the said party of the 
First Part, are justly indebted to the said party 
of the Second Part, in the sum of Sixteen thousand 
($16,000.00) dollars, lawful money of the United 
States of America, secured to be paid by their cer-
tain bond or obligation, bearing even date with 
these pres ,ents, in the penal sum of Thirty-two 
thousand ($32,000.00) dollars lawful money as 
afol'esaid, conditioned for the payment of the said 
ffrst mentioned sum of Sixteen thousand ( $16,0:00.-
00) do.llai·s, lawful money as aforesaid, t,o the said 
pal'ty of the Second Part, its successors or assigns, 
in the manner follmving, viz.: By the payment of 
Twenty-five Cents every week on each of the shares 
of the capital stock of said Association owned by 
Aneillo Riaimondi and Elizabeth Raimondi, his 
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wife, and standing in their names on the books of 
said Association, and assigned to said party of the 
Second I'ai·t as collateral security for the payment 
hereof, and on ·which this loan is based, Monday 
of each and eYery ,veek hereafter, or at such other 
time as may hereafter be appointed for that pur-
pose, until the said "Shares shall have matured, to-
gether with interest on said sum of---- to be 
computed from the second day of February, 19·25 
at the rate of six per cent. per annum and fixed 
installment pi-emium payment and payable weekly 
at the same time and in the same manner as the 
stock-payments aforesaid, and also all fines- that 
may become due, as provided for by the Constitu-
tion and By-Laws of said Association, which have 
l;een duly assented to by said party of the First 
Part and ai·e made a part hereof. AND it is- here-
Ly expi-essly agi-eed, that should any default be 
made in the payment of the said weekly interest, 
insta1lrnent premium, or installment on said shares, 
or of any part thereof, on any day whereon the 
same is made payable, as above express-ed, or should 
any tax, assessment, water rent, or other municipal 
or govemmental rate, charge, imposition or lien 
be hereafter impos ·ed or acquired upon the prem-
ises described in this mortgage, and become due 
rmd payable, and should the said interest, install-
ment pr ,emium, or installment on said shares re-
main unpaid and in arrear for the space of four 
weeks or said tax, assessment, water rent or other 
municipal or governmental rate, charge, imposition 
or lien, or any or either of them, remain unpaid 
and in arrear for the space of four weeks · or should 
the said party of the First Part refuse or neglect 
for ten days after demand to produce and exhibit 
to the party of the Second Part the vouchers show-
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ing the payments of such tax, ass ·es-sment, water 
1·ent or other lien due and payable, then and from 
thenceforth, that is to say, after the lapse or ex-
pfration of either of the said periods, as the case 
ma:v be, the .aforesaid principal sum of --- or 
the unpaid residue thereof with all arrearage of 
interest thereon, fines, shall at the option of the 
said pai·ty of the Second Part, or its legal repre-

" seutatives, become and be due and payable immed-
iately ther •eafter, although the period above limit-
ed for the payment thereof may not then have ex-
pi1·ed; anything the1·einbefor •e contained to the con-
trai·y thereof in any wise notwithstanding, as by 
the said bond or obligation, and the conditions 
the1·eof, i-eference being thereunto had, may more 
fully appear. :Xow 'rnrs INDENTURE ,VITNESSETH) 

~rha t the said pa1-ty of the First Part, for the bet-
ter i,:;ecul'ing the payment of the said sum of money 
mentioned in the condition of the said bond or ob-
lig,a tion, with interest thereon, according to the 
frue intent and meaning thereof, and also for and 
in considerntion of the sum of one dollar, to them 
in hand paid by the said party of the Second Pai-t, 
at or before the .ensealing and delivery of these 
p1·ei-;enti-;, the 1·eceipt whereof is he1·eby acknowl-
edged, h(.n-e g1·1anted, bai·gained, sold aliened, re-
leas •ed, copveyed and confirmed, and by these pres-
ents, do grnnt, ba1·gain, sell, alien, release, convey 
nnd confinn, unto the said party of the Recond 
l'ai-t, and to its successors and assigns foreYer, ALL 

that certain tI·act or parcel of land and premises, 
he1·eina ftei- particularly described, situate, lying 
and being in the City of Orange in the County of 
Essex and State of New Jersey. 

BEG-INNING- on the southeasterly corner of ,Routh 
J ,effenwn StI·eet and Madison Rtreet; thence ( 1) 
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mnning southerly thil-ty- fiye feet to land of now 
or f0l'me1·l;v Merklin; thence ( 2) running easterly 
along said land one hundred feet; thence ( 3·) run-
ning northerly to Madison Street thirty-five feet; 
thence ( J) rnnning weS'terly along Madison Street 
one hundred feet to South Jeffer,son Str•eet the 

lO point 01· place of Beginning. Being the same 
premises conv,cyed to the party of the first part by 
llanjamin J. McFarland, Jr., by deed dated May 
10, 1915 and recorded in Book D56-453. 

TOGETHER ,vith all and singular the tenements, 
he1·editaments and appurtenances thereunto be-
longing, or in any wise appertaining, and the re-
Ycrsion and reYersions, remainder and remainders, 
rents, issues and p1·ofits thereof. AND ALso) all 
the ·estate, right, title, interest, property, posses-

20 sion, claim and demand whatsoever, as well in law 
~ts in equity, of the said party of the l?irst Pa1·t, 
of, in and to the same, and •every part and parcel 
thereof, with the appurtenances: To HAVE AND TO 
HOLD the above gmnted and descl'ibed premises, 
with the appurtenances, unto the said pn.rty of the 
Second Part, its successors and assigns, to its and 
their o-wn proper use, benefit and behoof forever. 
AND the said party of the First Part, and their 

30 heirs the aboYe descl'ibed and granted premises, 
n nd eYery part the_l'eof, with the appurtenances, in 
the quiet and peaceable possession of the said par-
ty of the Second Part, its successors, legal repre-
sentatives and as,signs against every person whom-
soever will warrant and foreYer def.end. PROVIDED 
ALWAYS) and thes:e presents are upon this express 
condition, that if the said party of the Firs,t Part, 
their heirs, executors or administrators, shall well 
and truly pay unto the said party of the Second 

--10 Pent, its successo1·s or assigns, the said sum of mon-
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ey mentioned in the condition, of said bond _or ob-
ligation, and the intel'est thel'eon, at the time and 
times, and in the manner mentioned in the said 
condition, according to the tr~ue intent and 
meaning thereof, that then these presents, 
and the estate hereby gra!1tedi, shall cease, 
determine and Le void. AND it is also agreed, 
by and between the parties to these presents, that 
the said party of the Pirst Part shall and will keep 
the buildings ·erected, and to be erected upon the 
lands aboYe oonveyed, insur ,ed against loss or dam-
age by fire, in some safe and r·esponsible insurance 
company Ol' companies to an amount approved of 
hy the said party of the Second Part, its succes-
so1·s or assigns, and assign the policy and certifi-
cate the1·eof to the said party of the Second Part; 
and in drfault thereof it shall be lawful for the 
said party of the Second Part to effect such irnmr-
ance, and the premium .and premiums · paid for ef-
fecting the .s·ame shall be a lien on the said mort-
gaged premises, added to the amount of the said 
bond or obligation and secured by these p,resents, 
paya hle on demand ·with interest at the rate of six 
per cent. per annum, from the time of payment of 
such p1·emium 01· premiums. AND the said Aniel-
lo Raimondi, the owner of the lands above describ-
ed, for him.s,elf, his heirs and assigns does further 
coYenant and agree to and with the said party of 
the Second Part, its successors and assigns, that 
he or they ·will not claim and ,shall not be entitled 
to any cr,edit on the interest payable on this mort-
gage fol' taxes paid on the real property embraced 
he1·ein, but ·will pay and bear all such taxes, so that 
the mo!·tg·agee shall 1~eceive the rate of interest 
ahon:. ngrred -on ·w-Hhont reduction or abatement. 
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IN vVITNE"SS "WHEREOF) the said party of the Pirst 
Pai·t have hereunto set their hands and seals 
the day and year first aboYe written. 

ANIELLO RAIMONDI Seal 
her 

ELIZABE ,TH x RAIMONDI Seal 
mark 

Signed, S€aled and DeliYered 
in the presence of 

Abner Kalisch. 
Sfate of New Jer ,sey, 1 

le,.:., • 

County of Essex, r"'· . 
BE IT REMEMBERED That on this twenty-fifth day 

of March in the year of Our LOl'd One Thousand 
Nine Hundred and Twenty-five before me the sub-
scriber, a Mastel' in Chancery of New Jers-ey per-
sonally appeared Aneillo Raimondi and El 1izabeth 
Raimondi, his ·wife, who, I am satisfied, are the 
mortgagors mentioned in the within Indenture, to 
whom I first made known the contents thereof, and 
thereupon they acknowledged that they signed, 
sealed and delivered the same as their voluntary 
aot and deed, for the uses and purposes therein 
expressed; And the said Elizabeth Raimondi, be-
ing by me privately examined, separate and apa1·t 
from her said husband, further acknowledged that 
she signed, sealed and delivered the same as her 
-voluntary act and deed, freely, wHhout any fear, 
threats or compulsion of her said husband. 

ABNER KALISCH, 
A Master in Chancery of New Jersey. 

Received in rthe office March 31st, A. D., 1925, at 
40 2 :5,3 P. M. No. 105. 
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Office of 
REGISTER OF DEEDS AND MORTGAiGES 

Essex County, New Jersey. 

Sfo1te of New Jer,s,ev ) 
.1, l~c.1 . 

County of Essex, 5"''0
• • 

I) Howard S.. Dodd, Register of Deeds, and Mort-
gages of the County of Essex, State of New Jers·ey, 
do hereby certify that the foregoing is a true and 
correct copy of the record of a certain Mortgage 
made by Aniello Raimondi, et ux. to The Grant B. 
& L. Ass'n. and also of the certificate o.f acknowl-
edgment thereto annexed, as the same may be found 
recol'ded in my office in book Y-53 of Mortgages 
for said County on page ,s 15:9-1610. 

In Testimony Whereof, I have hereunto 
(Seal) set my hand and official seal this 

5th day of June A. D. 1930. 
HOW ARD DODD, 

Register of Deeds and Mortgages. 

Exhibit C-2. 

State of Ne,v Jer ,sey, tc, . 
Cournty of Essex, )°~ ... 

Whereas, the American Eagle Fire Insurance 
Company was insurer under its policies Nos. 15702 
and 155G:O of the premises located at and known 
as 124-12G South J ,efferson Street, Orange New 
.Jersey, under which policies Allen Raimondi was 
the assured, and to which were attached mortgagee 
clauses creating liability on the part of the insurer 
to the Grant Building & Loan Association, as Mort-
gagee, and 

Whereas, on the 10th day of June, 1925 said 

30 
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premises "\Vere damaged by fire, for which damage 
the said Ame1·ican Eagle Fire Insurance Company 
has denied liabili1ty to the assured, but for which 
it is liable to the said mortgagee under the said 
rno1-tgagee clauses, and 

,vhe1·eas, said mortgagee clauses provide that 
under thes ,e facts it is entitled to be subrogated to 

'10 tlie rights and benefits of the mortgagee to the ex-

20 
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40 

tent of its payment, 
K o,Y, Therefore, 
Know a 11 Men by These Presents, that the Grant 

Bni1ding & Loan Association, in consideration of 
the payment to it by the American Eagle }1--,ire In-
imrnnce Company of the .sum ,of Three Thousand 
[!Ild Fifty Dollars and Sixteen Cents ('$3,0.50.16), 
he1·eby as~,igns unto ,the ,said American Eagle :b--,ire 
Insurance Company an undivided interest to the 
extent of 'rhree Thousand and Fifty Do11ars and 
Sixteen Cents ( $3,0,50.16) in a certain mortgage 
made by Allen Raimondi, given to secure the pay-
ment of Sixteen Thousand Doll a rs ($16,000.), and 
interest, dated the 25th day ,of March, 19,25, and 
recorded on the 31st day of March, 192,5, in the 
office of Register of Essex County, in Liber Y i5·3 
of Mortgages, at pages 1519-160, covering premises 
at 124-12,6 Routh Jefferson Street, Orange, New 
.Jersey, together with the bond or obligation de-
scribed in said moP'tgage and the moneys · due and 
to grow due thereon, and said undivided interest 
in said mortgage hereby assigned shall bear inter-
est at the same rate as the principal of said mort-
gage and shall be paid by the mortgagee to the as-
signee · named herein proportionately, if, as and 
when collected. 

In the event it is neces ,sary for the mortgagee to 
foreclose the mortgage herein referred to, the mort-
gagee and the assignee hereunder shall •share in 



71 

Exh ,ibit 0-2. 

the proceeds of such foreclosure in proportion to 
their respective interests. 

To Have and to Hold the interest ' hereby 
assigned unto the assignee and to its succes-
sors and assigns foreve1·; and the assignee 
covenants that there is now owing upon said mo.rt-
gag-e, wHhout off1s,et or defense of any kind, the 
principal sum of :B"'ifteen Thousand Twenty Dollars 
($15,020), with interest thereon at six per cent 
( % ) per annum from the 11th day ·of January, 
1926. 

In ~"'"itness Whereof the A·ssignor has caused 
these presents to be signed by its p,roper officers 

1thereunto duly authorized and its seal to be . affix-
ed, this 10th day of May, 192'6,. 

GRANT BUILDING & LoAN ASSOCIATION) 

Attest: 
.Jacob Kanengieser, 

By Samuel Goldman, 
President. 

( Sea 1) S.ecretary. 

On this 10th day of May, 19·2:6, before me per-
sonally cnme .Tnroh Kanengieser, to me known, 
who being by me duly s,rnm, did depose and say 

]() 

that he resides in the City of Ne,rnrk, N. J., that :w 
he is the .Sem·eta1·y of the Grant Building & Loan 
Association, the corporation described in and which 
executed the above insti·ument; that he knows the 
seal of said corporation; that the seal affixed to 
said instmment is such corpo1·ate seal; that it was 
HO affixed by order of the Board of Directors of 
said corporation, and that he signed his name 
1 he1·eto h;v like order. 

ALEX KALISCH, 
Maste1· in Chancery of N. J. 0 
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American Eagle Pire Insuntnce Co. 

Policy Kumber 
15560 

Agency at 
:Xewal'li::, K. J. 

Amount of Policy 
$13000.00 

Date of Expiration 
March 2·7, 1928 

Swo1·n Statement in 
PROOJ? 01? LOSS 

at the 
Grant Building & Loan Ass'n 

foi- pi-emh;es at 124-126 J effe1·son Street, 
Oi-ange, N. J. 

By the aboYe numbered Policy of Insurance you 
insured G1·ant Building & Loan Association, as 
Mo1-tgagee, against loss by fire upon the property 
desc1·ibed under Schedule "A", acco1·ding to the 
terms m1d conditions of the said Policy and all 
forms, ·endorsements, transfe1·s and assignments 
attached thereto. 

(1) Othe1· lwsurance: 'fhe1·e ,vas other addition-
al insmance upon the property coYered by the said 
Policy to the amount of $3,000.00, as more partic-
ularly specified in the apportionment attached un-
der Schedule ·'C,'' besides which there wus no Pol-
ic~· 01· other conti·act of insurance, written or oral, 

30 rnlid or inrnlid. 

40 

(2) Time mul Origin: A fire occmred on the 
10th day of June, 1925, '..About the hour of ..... . 
o'clock ...... M. The cause and ol'igin of the ,said 
th-e we1·e: Supposedly incendiary. 

( 3) Occitpancy: The building described, or con-
taining the property described was occupied at the 
time of the fire as follows, and for no other pm·-
pose ·whatever: Not occupied at time, but ready 
for occupancy, as specified in policy. 

( 4) Title and Interest: The property described 



73 

Exhibit 0-1 of June D) 1930. 

in this Policy, and on which loss is claimed, be-
longed at the time of the said fire to your assured 
in fee simple, and no other person or persons had 
any interest, lien or incumb1·ance thereon, except: 
Allen Raimondi, who has assigned all rights to 
said Grant B. & L. Association. 

( 5) Chanyes : Since the said Policy was issued 
the1·e has been no assignment the1·eof, or change 
of ownership, use, occupancy, possession, location 
or exposm·e of the real or personal property de-
scribed, or of your assured's interest therein, ex-
cept : .X one. 

(G) The Cash r alue of said property 
at the time of the fi1·e was $22.,0,00.00 

(7) The Whole Loss and Damage as 
stated under .Schedule "B" was $ 3050.16 

( ~) The Amount Claimed under the 
aboYe numbered Policy is $ 2478.2,6 

The said fire did not originate by any act, de-
8ign or procurement on the part of your assured, 
or t1hi s affiant; nothing has been done by or with 
the pl'ivity or consent of your assm·ed or this affi-
ant, to violate the conditions of the Policy, or ren-
der it void; no articles ar ,e mentioned herein 01· in 
annexed schedules but .such as were in the building 
damaged or destroyed, and belonging to, and in 
possession of the said assured iat time of said fire; 
no prope1·ty s~wed has in any manner been conceal-
ed, and no attempt to deceive the said company, 
as· to the extent of said loss, has in any manner 
Leen made. Any other information that may be 
1·equfred will he furnished on call, and considered 
a part of these proofs. 

It is expressly understood and agreed that the 
famishing of this blank to the assured or the pre-

I() 

~() 

30 
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paring of proofs by an adjuster, or any agent qf 
the above company is not ,a waiver of any l'ights 
of said company. 

Grant Building & Loan Association, 
Samuel Goldman, President, 

( Seal) Assured. 

lO State of Ne,v lersey 

20 

30 

40 

County of E,s,sex 
Subsc.ribed and S,vom to before me 

this ~6th day of Ap1·il, 1926. 
A. Sigmund Kanengiesei-, 

:N" otary Public. 

SCHEDULE "A"-POLICY FORM 

Below are complete copies of ,all writt.en or pi-inted 
forms attached to the Policy. 

Hem 1, $ ........ on frame building occupied 
as fom family apartment-situate 12-!-2·6 S. J effer-
son St., Orange, N. J. 

SCHEDULE "B" 

Statement of Cash Yalue and Loss and Damage 

Loss and 

Original mo1·tgage 
Paid in as of June 10th, '2,5 
Balance due on mortgage 
Lo~~ as fixed by appraisal 

Damage 
$16i000.00 

260.00 
$1574 ·0.00 

3050.lG 

,SCHEDULE "C''-APPORTIONMENT 
First Item 

Policy No. Expires Name of Company Insures Pays 
155(i) 3-27-28 American Eagle 13000.00 2478.26 
15702 5-20-28 American Eagle 3000.00 571.90 

Totals: 16000.00 3050.16 



75 

Exhibit 0- L of June 9) 1930. 
Endorsed-Sworn Statement in Proof of Loss to 

the American Eagle Fil-e Insurance Company of 
.X ew York.-Assured: Grant Building & Loan 
Ass'n as -Mo1·tgagee-Policy No. 15560-Amount 
of Policy: $13000.00-Amount claimed :$2478.2G 

-Date of Loss: June 10, 19.25. 

American Eagle .fi1ire I nswrance Go. 
Policy Kumber 

15,7·02. 
Agency at 

Newark, .N. J. 

Amount of Policy 
$3-000.00 

Date of Expiration 
5-2·0, 1928 

Swo1·n Statement in 
PROOF O.B-, LOSS 

to the 
Grnnt Building & Loan Association 20 

f01· premises at 124-126 So. Jefferson Street, 
Orange, N. J. 

By the aboYe numbered Policy of Insurance you 
insnred G1·ant Building & Loan Association, as 
mo1·tgagee against loss by fire upon the property 
descl'ihed under Schedule "A," according to the 
tPnns and conditions of the said Policy and all 
fonns, endorsements, transfers and assignments 
attached thereto. 

( 1) Othel' Insurance: There was other addition-
al insurance upon the property covered by the said 
Policy to the amount of $13'000.00, as more partic-
ulal'ly s,pecified in the apportionment attached un-
der Rchedule "C," besides which there was no Pol-
icy or other contract of insurance, written or oral, 
rn lid or invalid. 

(2) Time and 01'igin: A fire occmred on the 
10th day of June, 19215, a bout the hour of ..... . 
o'clock .... M. 1'he cause and origin of the said 
fire we1·e: Supposedly incendiary. 

30 

40 
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( :J) Occupa JI cy: The building described, or con-
taining the pl'Operty described, was occupied at 
the time of the 1il-e as follows, and for no other 
pm·pose whatever: Not occupied at time, but 
1·eady for occupancy, as specified in policy. 

( -1) Title and Iuterest: The property described 
in this Policy, an~ on ·which loss is claimed, belong-
ed at the time of the said fire to your assured in 
fee simple, and no other person 01· persons had any 
inte1·est, lien 01· incumbrance thereon, except: Allen 
Raimondi, who has assigned all right·s to said 
G1·ant B. & L. Association. 

( 3) Ohanyes: Since the said Policy was issued 
there has been no assignment thereof, or change of 
ownership, use, occupancy, possession, location or 
exposur ·e of the real or pe1·sonal pl'Operty describ-
ed, or of your assured's interest therein, except: 
Kone. 

( G) The Cash Value of said prope1·ty 
at the time of the fir,e was $22000.00 

( 7) 'Phe Whole Lost:; and Damaye as 
stated under Schedule "B'' ,vas 3050.Hi 

(8) The Amount Claimed under the 
aboYe numbe1·ed Policy is $571.9·0 

The said fire did not originate by any act, design 
01· procurement on the pa1·t of your a-ssm·ed, or 
this affi.ant; nothing has been done by or with the 
p1·iYity 01· consent of yom· assured 01· this affiant, 
to violate the conditions of the policy, or render it 
void; no articles ai·e mentioned herein or in annex-
ed schedules but such as ·were in the building dam-
aged or destroyed, and belonging to, and in posses-
sion of the said assured at time of said fire; no 
prope1-ty s,aved has in any manner been concealed, 
and no attempt to deceiYe the -said company, as to 
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th~ extent o.f said loss, has in any manner been 
made. Any other information that may be requir-
ed will be furnished on call, and considered a pa1i 
of these proofs. 

It is expr ,essly understood and agreed that the 
fumishing of this blank to the assured or the pre-
paring of p1·oofs by an adjuster, or any agent of to 
the above company is not a waiver of any rights of 
said company. 

Gi-ant Building & Loan Association, 
Samuel Goldman, President, 

State of N e,v J e1·sey 
County of Essex 
SuLscribed and S,vo1·n to before me 

this 2iCHh day of April, 1926. 
A. Sigmund Kanengieser, 

Notary Public. 

Assured. 

SCHEDULE "A''-POLICY FORM 

Below are complete copi-es of all wl'itten or printed 
fo1·ms attached to the Policy. 

Item 1, $ ........ on frame building ( not orn1· four 
families) situated #12'4-26 S. Jefferson St., 
Ornnge, N. J. 

SCHEDULE "B" 

Statement of Cash Value and Loss and Damage. 
Sound Value (Est.) 22-00.0.00 
Loss 

As fixed by appraisal 3-05·0.16 

Totals: 22000.00 3050.16 

30 

40 
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SCHEDULE "C"-APPORTIONMENT 
First Item 

Policy No. Expires 
15560 3-27-28 
15702 5-20-28 

Totals: 

Name of Company 
American Eagle 
American Eagle 

Insures Pays 
13000.00 2478.26 
3000.00 571.90 

16000.00 3050.16 

Endoi-Red: R·worn statement in Proof of Loss to 
the American Eagle Fire Insurance Company 
of New York-Assured: Grant Building & Loan 
ARsociation, as MOl'tgagee--Policy No. 15702-
Amount of Policy: $3000.00-Amount claimed: 
$G-71.90-Date of LoHs: .June 1-0, 1925. 

Exhibit C-3. 

Han~· Kalisch, ERq., 
K,inney Building, 

Newark, N. l. 

.Tune 23, 1927. 

A1ne1"iran En,r;le-Raymonrli-Grant R & L 

Dear Mr. Kalisch: 

American E-agl,e Fire Insurance Company has 
turned over to me the partial assignment of mort-
gage from .the Grant Building & Loan kssociation 
to it dated May 10, 1926. 

I am advised that more than a year has passed 
since the execution of the ass!i.gnment and no in-
terest whatever has been paid to the American 
Eagle. I would appreciate it very much if you 
woul,d take this up with the building and loan as-
sociation and arrange for either quarterly or semi-
annual payments of interest during th-e currency 
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of the mo1-tgage. I would also deem it a favor if 
you would advise me when the mortgage will ma-
tm·e and when the American Eagle may expect 
payment under its assignment. 

With bes1t personal regards, 

Very truly yours, 

Ilany Kalisch, Esq., 
Kinney Building, 

Newa1·k, N. J. 

August 23, 1927. 

American E ay le-Raymondi-Grant 
B ,G L Association 

Dear Ml'. Kalisch: 

Will you please advise me as to the present sta-
tus of the above matter, as I ,am being pressed for 
a report by my client, American Eagle Fire Insur-
ance Company? They are demanding payments of 
inte1·est during the cul'l'ency of the mortgage. I 
would also appreciate it if you would advise me 
when this mortgage matures and when the Amer-
ican Eagle li-,ire Insurance Company may expect 
payment under its assignment. 

Thanking you for your attention to this matter, 
1 remain, 

Cordially yours, 

JU 

30 

40 
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Hany Kalisch, Esq., 
790 Broad Street, 

X ewai·k, T. J. 

October G, 192'7. 

Anierican Eagle-Raymond ,i and Gmnt 
B ,G L Association. 

Dear M1·. Kalisch: 

The American Eagle :b-,ire Insurance Company 
has written me a cl'itical letter demanding that I 
get the aboYe matter cleared up at once. I would 
apprecia ,te it if you would take the matter up with 
the Building & Loan so that we may have the sit-
uation adjusted within the next few days. \Vill 
you let me hear from you so I can make a repo1-t 
to the company? 

\Vith best personal 1·egards, 

Very truly ymns, 

Harry Kalisch, Esq., 
Kinney Building, 

Xewai·k, :N. tl. 

.June 19, 19·2.9. 

Re: American Eagle-Rainwndi. 

Dear Mr. Kalisch: 

In May, 191~:W, the Grant Building & Loan As-
socia.tion gaYe to the American Eagle Fire Insur-
ance Company a partial assignment in the sum of 
$3050.16 in the mortgage made by Allen Raimondi 
jn the amount of $1G,0OO. 

The Building & Loan Association has neYer paid 
40 to the American Eagle any interest on this assign-
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ment though it certainly must have 1·eceived it. On 
June .23, 19.2:7, August 23, 19.27, October 6, 1927 
and .E'eln·uai·y 2, 1928, I communicated ·with you 
in 1·efel'ence to the matte1· and was adYised that the 
Building & Loan Association at its very next meet-
ing would take cal'e of the matte1·. 

It is now fifteen months since I last heard from 
you. I the1·efo1·e Wl'ite to ask you to fayor me 
with a statement of the amount 1·emaining due on 
the bond and mo1-tgage, showing the date of the 
last int ,e1·est payment, and I must ask you to take 
immediate steps to satisfy the claim of my client, 
0l' else I will be compelled to sta1·t suit. 

·with best personal 1·egal'ds, 

Vel'y nuly yom·s, 

EG:.JK 

Hany Kalisch, Esq., 
Kinney Building, 

Xewal'k, N .. J. 

N OYem be1· 13, 1929. 

Ltnie1·ican Eagle-Rainiondi. 

Dear Mr. Kalisch: 

The Ame1-ican Eagle Fire Insurance Company 
has again taken up with me the matter of the par-
tial assignment of the mortgage from the Grant 
Building and Loan Association to it, dated May 10, 
192G, cove1-ing the Riaimondi property. 

I am instructed to obtain from you a statement 
in wi-iting as to the amount of principal and also 
the amount of interest paid on the mortgage from 
the date of the assignment, May 10, 1926, to date. 

If fol' any reason this is not forthcoming from 
your association ·within a l'easonable time, I have 

2.) 

30 

40 
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been further ins.ti·ucted to take appropriate legal 
action with reference thereto. 

Very tmly yours, 

November 22., 1929. 

10 Harry Kalisch, Esq., 
Kinney Building, 

Newark, N. J. 

Arnerican Eagle-Raimondi 
Deai· Mr. Kalisch: 

I would appreciate jt , very much if you would 
let me have a pl'Ornpt r,eply to my letter of Novem-
ber 1.3, 1929. I am being pursued by my client, 
and unless I have the matter promptly disposed of 

20 1 ·will be obliged to start proceedings · to obtain the 
desired info1·matio11. 

Ve1·y ti·nly yom·s, 

ATV-.T 

Harry Kalisch, Esq., 
Kinney Building, 

December 10, 1929. 

30 Newark, N. J. 

40 

Re: Anieriran Eagle-Raimondi. 

Dear Mr. Kalisch: 

vVill you please let me have the letter you prom-
ised to send me setting forth the status of the Ra-
mondi mortgage, together with a brief outline of 
the circumst:rnces .surrounding the transaction at 
pres,ent? 

Very truly yours, 

EG:JK 
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ADDENDUM. 
This addendum is annexed to the State of Case 

pursuant to instructions from this Court, and will 
be considered as part of the State of Case should 
the Court consider it proper to do so. 

AGREEMENT, made this tenth day of March 
nineteen hundred and Twenty-six BETWEEN 
Columbia Realty Co., A corporation of New Jer-
sey, having its principle office, City of Newark, 
party of the first part, and Allen Raimondi and 
Elizabeth Ramondi, of the City of Newark, 
County of Essex. and State of New Jersey, par-
ties of the second part: 

W ITNESSETH, as follows : The party of the 

10 

first part, in consideration of One Dollar, paid 20 
by the parties of the second part, the receipt 
of which by the party of the first part is hereby 
acknowledged, and also in consideration of the 
conveyance by the parties of the second part of 
the real property hereinafter mentioned, hereby 
agree to grant and convey to the parties of the 
second part, at a valuation for the purpose of 
this contract of 
ALL 

AND the parties of the second part, in consid-
eration of One Dollar paid by the part of the 
first part, the receipt of which by the party of 
the second part is hereby acknowledged, and also 
in consideration of the conveyance by the parties 

30 

40 
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of the first part of the real property hereinbefore 
mentioned, agrees to grant and convey to the 
parties of the first part, at a valuation for the 
purposes of this contract of 

ALL that tract of land and premises in the 
City of Orange, County of Essex, New J er-
sey. Being a four-family frame d·welling 
known and designated as #124-126 So. Jef-
ferson Street, Orange, N. J., and more par-
ticularly described as follows: 

BEGINNING at the intersection of the East-
erly line of Jefferson Street with the South-
erly line of Madison street, thence (1) 
running along the said southerly side of 
Madison Street South fifty-four degrees 52 
minutes east 100 feet to the northwesterly 
corner of land conveyed by George Spottis-
wood and wife to Anne Flaherty by deed 
elated September 22, 1921; thence (2) along 
her land south twenty-five degrees twenty 
minutes west thirty-five feet; thence (3) 
north fifty-four degrees forty minutes west 
one hundred feet to the said Jefferson 
Street ; thence ( 4) along the easterly side 
thereof north thirty-five degrees hYenty-
minutes east thirty-five feet to the place of 
BEGINNING. 

The party of tho first part is to give to the 
parties of the second part a certain mortgage 
now on the property known and designated 105 
Morris Ave. Union, New Jersey, the original 
amount eighteen hundred dollars ($1800) paid 
down to sixteen hundred and fifty dollars 
($1650.00). Being a one family frame dwelling, 
David Hall being the owner of the said men-

40 tioned property. Said mentioned mortgage is 
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payable twenty-five dollars ($25.00) per month 
·with six per cent interest paid monthly, said 
mortgage is due eighteen months from March 
15th, 1926. It is also understood that the party 
of the first part is to pay to the party of the 
second part two hundred dollars upon the sign-
ing of agreements and also Sixteen hundred dol- 10 
Jars in cash upon the delivery of the deed. 

Said premises which are to be conveyed by the 
parties of the second part are to be conveyed 
subject to tho following incumbrances: 

Subject to a Building and loan mortgage in 
th0 amount of Sixteen thousand dollars paid 
down nineteen months the back shares of the 
said mentioned Building and loan mortgage are 
to revert to tho said parties of the first part. 
Real Estate taxes are to be apportioned passing 
of title. It is also understood and agreed that 
foe parties of tho second part will have the prop-
erty 124-126 So. J efforson Street, Orange, in first 
class manner and the repairs will he made before 
the delivery of the deed. 

It is further 'Understood and agreed that the 
proveyf y is free and clear from all encu,mbrances 
e:rcept the above mentioned building and loan 
mortga9e in the amoilnt of sixteen thoiisand 
dollars. 

The difforcnre between the values of the re-
spcefrve premises, over and above incumbrances 
slia11 bP de(~mrcl for the purposes of this contract 
to he 

Dollars in favor of the part of the 
part, and tho said part of the 

1:art agree to pay the same as follows: 
It is understood and agreed that both the 

party of 1hr first and party of the srcond part 

20 

30 

41) 
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are to pay to "\V-. L. Vanderhoof, Agent each 
the sum of fifty dollars for services and com-
mission rendered. 

Each of the parties to these presents hereby 
agrees to convey the property above described, 
as sold by that party, free from all incumbrances, 
except as above specified, and to execute, ac-
kno-wledge and deliver, or cause to be executed, 
acknowledged and delivered to the other party, 
or to the assigns of the other party ( the deed 
to be drawn in each case at the cost of the 
vendor), a proper warranty deed containing full 
covenants, duly executed and acknowledged to 
convey and assure to the grantees an absolute 
fee of said premises. 

Said deeds shall be delivered and exchanged on 
second the April day of 1926 at 10 o'clock 
A. M., at the office of W. L. Vanderhoof No. 
#309 Main Street in the Orange, New Jersey. 

Each of the parties hereto assumes the risk of 
loss or damages by fire prior to the completion 
of this contract on the premises o-wned by them 
respectively. The rents of the said premises, 
insurance premiums and interest on mortgage, 
if any, shall be adjusted, apportioned and al-

30 lowed up to the day of taking title. 
If there be water meters on the premises, the 

respective sellers shall furnish readings to dates 
not more than thirty days prior to the time 
herein set for closing title and the unfixed meter 
charges for the intervening time shall be appor-
tioned on the basis of such last readings. 

All personal property appurtenant to or used 
in the operation of said premises is represented 
to be owned by the respective sellers and is 

40 included in this exchange. 
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This contract covers all right, title and in-
terest of the respective sellers, of, in and to 
any lands lying in the bed of any street, road 
or avenue, opened or proposed, in front of or 
adjoining the premises to be conveyed to the 
centre line thereof, or all right, title, and in-
terest of the respective sellers in and to any 
awards made or to be made in lieu thereof, and 
the sellers ·will execute and deliver to the pur-
chasers, on closing of title or thereafter, on 
demand, all proper instruments for the convey-
ance of such title and the assignment and col-
lection of such awards. 

AND IT Is UNDERSTOOD, that the stipulations 
al'orosaid arc to apply to and bind the heirs, 
Pxecutors, administrators and assigns of the re-
~pective parties. 

IN WITNESS WnEREOF, the parties to these 
presents have hereunto set their hands and seals, 
the day and year first above written. 

WITNESS 

Attest 

COLUMBIA REALTY co. (SEAL) 
By Frank Calabrese, President. 
Sam J\Ionestero (SEAL) 

W. L. Vanderhoof, 
Secretary. 

A11ic1lo Raimondi 
her 

A li~a X Raimondi 
mark. 

FnRDETIICK VANDERHOOF. 

10 

20 

30 
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STATE OF NEW JERSEY, 

COUNTY OF 

88 

BE IT REMEMBERED, That on this 
day of in the year of our Lord 
One Thousand Nine Hundred and 

10 before me, the subscriber, 
personally appeared 
who, I am satisfied, the grantor 
mentioned in the within Instrument, to whom I 
first made known the contents thereof, and there-
upon acknowledged that, 
signed, sealed and delivered the same as 
voluntary act and deed, for the uses and pur-
poses therein expressed; and the said 

being by me privately examined, 
separate and apart from said husband , 

20 further acknowledged that signed, sealed 

30 

40 

and delivered the same as voluntary act 
and deed, FREELY, without any fear, threats 
or compulsion of said husband. 

No ................ . 

Columbia Realty Co., a 
corp. of New Jersey. 

WITH 

Allen Raimondi and 
Elizabeth Raimondi. 

CONTRACT OF EXCHANGE 



89 
Deed - Aniello Raimondi et ux to Columbia 

Realty Coniparny. 

ANIELLO RAIMONDI ET ux TH IS INDEN-
TO TURE, M a d e 
COLUMBIA REALTY CO. the 1st day of 

April, in the 
year of our Lord One Thousand Nine Hundred 
and Twenty-six BETWEEN Aniello Raimondi & 
Alisa Raimondi, his wife, of the City of Orange 
in the County of Essex and State of New Jersey, 
of the first part, AND Columbia Realty Company, 
a body corporate of the State of New Jersey 
party of the second part, WrTNESSETH, That the 
said party of the first part, for and in consid-
eration of One Dollar and other good and valu-
able consideration lawful money of the United 
States of America, to them in hand well and 
truly paid by the said party of the second part, 
at or before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowl-
edged, and the said party of the first part being 
therewith fully satisfied, contented and paid, 
have given, granted, bargained, sold, aliened, 
released, enfeoffed, conveyed and confirmed, and 
by these presents do give, grant, bargain, sell, 
alien, r elease, enfeoff, convey and confirm unto 
the said party of the second part, its successors 
and assigns, forever, ALL that certain tract or 
parcel of land and premises, hereinafter particu-
larly described, situate, lying and being in the 
City of Orange in the County of Essex and State 
of New Jersey. 

BEGINNING at the intersection of the easterly 
line of Jefferson Street with the Southerly line 
of Madison Street; thence (1) running along the 
said southerly f:ide of Madison Street south fifty-
four degrees fifty-two minutes east one hundred 
feet to the northwesterly corner of land conveyed 
by George Spottisvrnod and wife to Anne Fla-

10 

20 

30 

40 
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Realty Company. 

herty by deed dated September 22, 1891; thence 
(2) along her land south twenty-five degrees 
twenty minutes west thirty-five feet; thence (3) 
north fifty-four degrees forty minutes west one 
hundred feet to the said Jefferson Street; thence 

lO ( 4) along the easterly side thereof north thirty-
five degrees twenty minutes east thirty five feet 
to the place of BEGINNING. Being the same prem-
ises conveyed to the parties of the first part by 
John Randall and wife by deed dated March 15, 
1911 and recorded in Book Z 48, page 41 and 
by Benjamin J. McFarland, Jr. by deed dated 
May 10, 1915 and recorded in Book B 56 of 
Deeds, page 453. 11he above described premises 
are conveyed expressly sitbject to a first mort-

20 gage now held by the Grant Bitilding & Loan 
Association in the original sum of $16,000.00. 

ToGETHER with all and singular the houses, 
buildings, trees, ways, waters, profits, privi-
leges and advantages, with the appurtenanres 
to the same belonging or in anywise appertain-
ing: ALSo, all the estate, right, title, interest, 
property, claim and demand whatsoever, of the 
said party of the first part, of, in and to the 
same, and of, in and to every part and parcel 

3 O thereof. To HAVE AND To HoLD, all and singular 
the above described land and premises, with the 
appurtenances, unto the said party of the second 
part, its successors and assigns, to the proper 
use, benefit and behoof of the said party of the 
second part, its successors and assigns forever; 
and the said Aniello Raimondi & Alisa Raimondi, 
his wife do for themselves, their heirs, executors 
and administrators, covenant and agree to and 
with the said party of the second part, its suc-

40 cessors and assigns, that they the said Aniello 
Raimondi & Alisa Raimondi, his wife, are the 
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true, lawful and right owners of all and singular 
the above described land and premises, and of 
every part and parcel thereof, with the appur-
tenances thereunto belonging; and that the said 
land and premises, or any part thereof, at the 
time of the sealing and delivery of these pres-
ents, are not encumbered by any mortgage, 
judgment or limitation, or by any encumbrance 
whatsoever, by which the title of the said party 
of the second part, hereby made or intended to 
be made, for the above described land and prem-
ises, can or may be changed, charged, altered or 
defeated in any way whatsoever: AND ALSo that 
the said party of the first part now have good 
right, full power and lawful authority, to grant, 
bargain, sell and convey the said land and prem-
ises in manner aforesaid; AND ALSO that Aniello 
Raimondi & Alisa Raimondi, his -wife, will WAR-
RANT, secure, and forever defend the said land 
and premises unto the said party of the second 
part, its successors and assigns, forever, against 
the lawful claims and demands of all and every 
person or persons, freely and clearly freed and 
discharged of and from all manner of encum-
brance whatsoever. 

IN WrTNEss WHEREOF, the said party of the 
first part have hereunto set their hands and 
seals the day and year first above written. 

Aniello Raimondi 
Alisa 

her 

Seal 

Elizabeth X Raimondi Seal 
mark 

Signed, Sealed and Delivered 
in the presence of 
E.W. Mascia 

10 

20 

30 

40 
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STATE OF NEW JERSEY, 
CouNTY OF EssEx. 

BE IT REMEMBERED, That on this first day of 
April in the year of our Lord One Thousand 

10 Nine Hundred and Twenty-six, before me, the 
subscriber, An Attorney at Law of the State 
of New Jersey, personally appeared Aniello 
Raimondi & Alisa Raimondi, his wife, who, I 
am satisfied, are the grantors mentioned in the 
within Instrument, to whom I first made known 
the contents thereof, and thereupon they acknowl-
edged that they signed, sealed and delivered the 
same as their voluntary act and deed, for the 
uses and purposes therein expressed; and the 
said Alisa Raimondi, wife as aforesaid being by 

20 

30 

40 

me privately examined, separate and apart from 
her said husband, further acknowledged that she 
signed, sealed and delivered the same as her 
voluntary act and deed, Freely, without any fear, 
threats or compulsion of her said husband. 

Egidio W. Mascia, An Attorney at Law of N. J. 
Received in the office April 3rd A. D. 1926 at 

10 :33 A. M. No. 68 
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OFFICE OF 

REGISTER OF DEEDS AND MORTGAGES 

ESSEX COUNTY, NEW JERSEY 

STATE OF NEW JERSEY, I 
C E ss.: OUNTY OF SSEX. 

I, GEORGE STICKEL, Register of Deeds and 
Mortgages of the County of Essex, State of 
New Jersey, do hereby certify that the fore-
going is a true and correct copy of the record 
of a certain DEED made by ANIELLO RAI-
MONDI ET UX TO COLUMBIA REALTY CO. 
and also of the certificate of acknowledgment 
thereto annexed, as the same may be found re-
corded in my office in book V 73 of DEEDS for 
said County on pages 44 7-448 

IN TESTIMONY WHEREOF, I have 
(SEAL) hereunto set my hand and official seal 

this 5th day of MARCH A. D. 1931 

GEORGE STICKEL, 
Register of Deeds and Mortgages 

10 

20 

30 

40 



94 

Deed - Aniello Raimondi et ux to Columbia 
Realty Company. 

COMPARED 
BY 

57 & 68 

OFFICE OF 
10 REGISTER OF DEEDS AND MORTGAGES 

20 

30 

40 

ESSEX COUNTY, NEW JERSEY 

Certified Copy of 
DEED 

ANIELLO RAIMONDI ET UX 

TO 

COLUMBIA REALTY CO. 

Recorded APRIL 3RD, A.D. 1926 
In Book V 73 of 
DEEDS Pages 447-448 
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THIS INDENTURE, 
Made the eighth day of September in the year 
of our Lord One Thousand Nine Hundred and 
Twenty-six 

BETWEEN LUIGI BRUNO, single of the Town 
of ,Vest Orange in the County of Essex and State 
of New Jersey party of the First Part; 

AND COLUMBIA REALTY COMPANY a cor-
poration of the State of NEW JERSEY party 
of the Second Part; 

VV HEREAS, the said 
party of the First Part is justly indebted 
to COLUMBIA REALTY COMPANY the 
said party of the Second Part, in the sum 
of FOUR THOUSAND Dollars, lawful money 
of the United States of America, secured to 
he paid by A certain bond or obligation, bear-
ing even date with these presents, in the penal 
sum of ETGHT THOUSAND Dollars, lawful 
money as aforesaid, conditioned for the payment 
of the said first mentioned sum of FOUR THOU-
SAND Dollars, lawful money as aforesaid, to the 
Ra1<l party of the Second Part, its successors or 
aRsigns, on the Eighth day of September which 
,vill be in the year One Thousand Nine Hundred 
and Twenty-eight and interest thereon, to be 
romputed from the 8th day of Reptemher, 1926 
at and aft0r the rate of six per crnt. p0r annum 
and to be paid semi-annually. 

AND IT rs THEREBY EXPRESSLY AGREED, that 
should any default he made in the payment of 
the Raid interest, or of any part thereof, on any 
day ·whereon the same is made payable as above 
rxprrssrd; or Rhould any tax, assessment, water 
rent or other munjcipal or governmental rate, 
rhargr, imposition or lirn he hrreafter imposed 

10 

20 

30 

40 
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or acquired upon the premises described in this 
mortgage, and become due and payable; or 
should the said party of the First Part, his 
heirs, executors, administrators or successors in 
title to said premises fail to keep the building 
or buildings now or hereafter located thereon 

10 insured against loss or damage by fire and 
assign the policy or policies for such insurance 
to the said party of the Second Part, its succes-
sors or assigns, and such insurance be effected 
and premium or premiums therefor paid by the 
said party of the Second Part, its successors or 
assigns, pursuant to the agreement contained in 
this mortgage; and should the said interest, or 
any part thereof, remain unpaid and in arrear 
for a period of thirty days; or said tax, assess-

20 ment, water rent, or other municipal or govern-
mental rate, charge, imposition or lien, or any 
or either of them, remain unpaid and in arrear 
for a period of sixty days; or said insurance 
premium or premiums so paid by the said party 
of the Second Part, its successors or assigns, 
remain unpaid for a period of thirty days after 
demand therefor by the said party of the Second 
Part, its successors or assigns, upon the said 
party of the First Part, his heirs, executors, 

3 0 administrators or successors in title; then and 
from thenceforth, that is to say, after the lapse 
or expiration of either of the said periods, as 
the case may be, the aforesaid principal sum of 
FOUR ·THOUSAND DOLLARS or so much 
thereof as shall then remain unpaid, with all ar-
rearage of jnterest thereon, shall, at the option 
of the said party of the Second Part, its succes-
sors or assigns, become and be due and payable 
immediately thereafter, although the period 

40 above Emited for the payment thereof may not 
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then have expired, anything therein before con-
tained to the contrary thereof in anywise not-
withstanding; as by the said bond or obligation, 
and the condition thereof, reference being there-
unto had, may more fully appear. 

Now, THIS INDENTURE WrTNESSETH, That the 
said party of the First Part, for the better se-
curing the payment of the said sum of money 
mentioned in the condition of the said bond or 
obligation, with interest thereon, according to 
the true intent and meaning thereof, and also 
for and in consideration of the sum of one 
dollar, to him in hand paid by the said party 
of the Second Part, at or before the ensealing 
and delivery of these presents, the receipt 
whereof is hereby acknowledged, has granted, 
bargained, sold, aliened, released, conveyed and 
confirmed, and by these presents does grant, 
bargain, sell, alien, release, convey and confirm, 
unto the said party of the Second Part, and to 
its successors and assigns forever, 
ALL that certain tract or parcel of land and 
premises, hereinafter particularly described, 
situate, lying a11d being in the City of Orange 
jn the County of Essex and State of New Jersey. 

BEGINNING on the southeasterly corner of 
South Jefferson Street and Madison Street; 
thence (1) running southerly thirty-five feet 
to land of now or formerly Merklin; thence 
(2) running easterly along said land one 
hundred feet; thence (3) running northerly 
to Madison Street thirty-five feet; thence 
( 4) running westerly along :Madison Street 
one hundred feet to South Jefferson Street 
and the point and place of BEGINNING. 

10 

20 

30 
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Being the same premises conveyed to the 
party of the first part by deed of even date 
and about to be recorded. 

This mortgage is given as a purchase 
money mortgage and to be paid as follows : 

Three Hundred Dollars, with interest after 
six months from the date thereof, Six-6-
Hundred Dollars and interest after one 
year from the date thereof; Three Hundred 
Dollars, and interest after eighteen months 
from the date thereof and the balance with 
interest at the end of two years. 

This mortgage is made only subject to 
a first mortgage in the nominal sum of 
$16,ooo.oo held by the Grant Bitilding and 
Loan Association. 

TOGETHER ,vith all and singular the tenements, 
hereditaments and appurtenances thereunto be-
longing, or in anywise appertaining, and the 
reversion and reversions, remainder and re-
mainders, rents, issues and profits thereof. 

AND ALSO, all the estate, right, title, interest, 
property, possession, claim and demand whatso-
ever, as well in law as in equity, of the said 
party of the First Part, of, in and to the same, 

3 O and every part and parcel thereof, with the ap-
purtenances : 

To HAVE AND TO HOLD the above granted and 
described premises with the appurtenances, unto 
the said party of the Second Part, its successors 
and assigns, to its own proper use, benefit and 
behoof forever. 

PROVIDED ALWAYS, and these presents are upon 
this express condition, that if the said party of 

40 the First Part, his heirs, executors, adminis-
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trators or successors in title, shall well and 
truly pay unto the said party of the Second Part, 
its successors or assigns, the said sum of money 
mentioned in the condition of said bond or obliga-
tion, and the interest thereon, at the time and 
times, and in the manner mentioned in the said 
condition, according to the true intent and mean-
ing thereof, then these presents, and the estate 
hereby granted, shall cease, determine and be 
void. 

AND the said LUIGI BRUNO, for himself, his 
heirs, executors, administrators and successors 
in title, does covenant and agree to pay unto 
the said party of the Second Part, its succes-
sors or assigns, the said sum of money and 
interest, as mentioned above and expressed in 
the condition of the said bond. 

AND IT rs AGREED that the said party of the 
First Part, his heirs, executors, administrators 
or successors in title to said mortgaged premises, 
shall and ·will keep the building or buildings now 
or hereafter located thereon insured against loss 
or damage by fire in some safe and responsible 
insurance company or companies, for a sum not 
less than FOUR THOUSAND Dollars, and as-
sign the policy or policies therefor to the said 
party of the Second Part, its successors or 
assigns as collateral security for the payment 
of the principal and interest aforesaid; and in 
default thereof, it shall be law for the said 
party of the Second Part, its successors 
or assigns, to effect such insurance, and the 
premium or premiums paid for effecting the 
same shall be a lien on the said mortgaged prem-
ises, added to the amount of the said bond or 
obligation, and secured by these presents, and 

10 

20 

30 

40 
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payable by the said party of the First Part, 
his heirs, executors, administrators or succes-
sors in title, on demand of the said party of 
the Second Part, its successors or assigns, with 
legal interest. 

AND IT rs ALSO AGREED that neither the said 
lO mortgagor , heirs, executors, administrators or 

successors in title to said mortgaged premises, 
shall be entitled to any credit on the interest 
payable on this mortgage for the taxes which 
may be levied on said mortgaged premises or 
for any part of such taxes. 

20 

IN WITNESS WHEREOF, the said party of the 
First Part, has hereunto set his hand and seal 
the day and year first above written. 

LUIGI BRUNO (L. s.) 

Signed, Sealed and Delivered l 
in the Presence of S 

E. w. MASCIA 

STATE OF EW JERSEY, l 
COUNTY OF ESSEX s ss. : 

BE IT REMEMBERED, That on this Eighth day 
30 of September in the year One Thousand Nine 

Hundred and Twenty-six, before me the sub-
scriber, an Attorney-at-Law of New Jersey per-
sonally appeared LUIGI BRU 0, single who, 
I am satisfi(?d, is the mortgagor named in and 
who executed the within mortgage, to whom I 
first made known the contents thereof, and there-
upon he acknowledged that he signed, sealed and 
delivered the same as his voluntary act and deed; 

EGIDIO W. MASCIA, 
40 An Attorney-at-Law of N. J. 
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Rubber Stamp. Received Registers Office 
Sep 13 1926 2 :22 P. M. Essex County 
Newark, N. J. 

IN CHANCERY OF NEW JERSEY. 

Golden Realty Co. a corporation 10 
Complainant 

and 

Sabatina Realty Co., a corporation, 
et als., 

Defendants 

ON BILL TO FORECLOSE. 

Marked by me Exhibit "B" on the 
part of the Complainant in the above 20 
entitled matter this 27th day of May, 
1927. 

JOSEPH J. QUINN 
Master in Chancery of New Jersey. · 

30 
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147-From an Individual to a Corpora-
tion. Int., Ins., Tax and Assm't. 
Conditions Printed. (Revised 1924) 

Rubber Stamp-Compared by 46 & 17 

MORTGAGE 

Luigi Bruno, 
single 

To 
Columbia Realty Company. 

Dated, September 8th 1926 

Received in the Register's Office of the 
County of Essex, N. J., on the 13th day 
of September A. D., 1926, at 2 :28 o'clock 
in the afternoon, and registered in Book 
H-58 of Mortgages for said County, on 
pages 581 

HOW ARD S. DODD 
Register 

Law Offices 
EGIDIO W. MASCIA 

24 Commerce St. 
Newark, N. J. 
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KNOW ALL MEN BY THESE PRESENTS : 
That Columbia Realty Company, a Corpora-

tion of New Jersey party of the first part ; in 
consideration of the sum of One Dollar and 
other good and valuable consideration lawful 
money of the United States of America, to it 
in hand paid by Golden Realty Company party 
of the second part, at or before the ensealing 
and delivery of these presents, the receipt where-
of is hereby acknowledged, has granted, bar-
gained, sold, assigned, transferred and set over, 
and by these presents does grant, bargain, sell, 
assign, transfer and set over unto the said party 
of the second part, its successors or Assigns a 
certain Indenture of Mortgage bearing date the 
eighth day of September One Thousand Nine 
Hundred & Twenty-six made by Luigi Bruno on 
lands in the City of Orange, to secure the pay-
ment of the sum of Four Thousand ($4000.00) 
Dollars, which mortgage is is recorded in the 
Register's office of the County of Essex in Book 
H 58 of Mortgages, pages 581. 

TOGETHER with the bond or obligation therein 
described, and the money due and to grow due 
thereon, with the interest. To HAVE AND TO HOLD, 
the same unto the said party of the second part, 
its successors or assigns forever subject only to 
the proviso in the said Indenture of Mortgage 
mentioned: AND it does hereby make, constitute, 
and appoint the said party of the second part; 
its true and lawful attorney, irrevocable, in its 
name, or otherwise, but at its proper costs and 
charges, to have, use and take all lawful ways 
and means for the recovery of all the said 
money and interest; and in case of payment, to 
discharge the same as fully as it might or could 

10 

20 

30 

40 



10 

20 

30 

40 

104 

Assignrnent of Mortgage-Colurnbia Realty Co. 
to Golden Realty Co. 

do if these presents were not made. AND it does 
hereby covenant, promise and agree, to and with 
the said party of the second part, that there is 
now due and owing upon the said Bond and 
Mortgage the sum of Four Thousand ( $4000.00) 
Dollars with interest from Sept. 8th, 1926. 

IN WITNESS WHEREOF, the said party of the 
first part have caused its common seal to be 
hereto affixed and attested by its Secretary, and 
these presents to be signed by its President, the 
Thirteenth day of September, 1926. 

COLUMBIA REALTY COMP ANY 

By Frank Calabrese 
President 

Signed, sealed and delivered 
in the presence of 

Attest: 

SAM MoNISTERO 
(SEAL) Secretary 
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STATE OF NEW JERSEY, J 
C E ss.: 0UNTY OF SSEX. 

BE IT REMEMBERED, That on this 14th day of 
September, in the year of our Lord One Thou-
sand Nine Hundred and Twenty-six, before me 
the subscriber, a 
personally appeared Sam Monistero who being 
by me duly sworn on his oath, says that he is the 
Secretary of the 

COLUMBIA REALTY COMP ANY 
Company the grantor named in the within In-
strument; that FRANK CALABRESE is the 
P resident of said corporation; that deponent 
well knows the corporate seal of said corpora-
tion; and the seal affixed to said Instrument is 
such corporate seal and was thereto affixed, and 
said Instrument signed and delivered by said 
President, as and for his voluntary act and deed 
and as and for the voluntary act and deed of said 
corporation, in presence of deponent, who there-
upon subscribed his name thereto as witness. 

SAM MONISTERO 

Sworn and subscribed before me, at 
Newark, N. J. the date aforesaid. 

EGIDIO w. MASCIA 
An Atty at Law of New Jersey. 

10 

20 
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40 
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to Golden Realty Co. 

Rubber Stamp - Received Registers 
Office Dec 29 1926 10 :24 A. M. Essex 
County Newark, N. J. 

IN CHANCERY OF NEW JERSEY. 

Golden Realty Co., a corporation, 
Complainant 

and 
Sa:batina ;Realty Co., a corporation, 

et als., 
Defendants. 

ON BILL TO FORECLOSE. 

20 Marked by me Exhibit "C" on part 

30 

40 

of the Complainant in the above entitled 
matter this 27th day of May, 1927. 

JOSEPH J. QUINN 
Master in Chancery of New Jersey. 



Assignment of Mortgage-Columbia Realty Co. 
to Golden Realty Co. 

Rubber Stamp-Compared by 44 & 19 

ASSIGNMENT OF MORTGAGE. 

Columbia Realty Company 

To 

Golden Realty Company 

Dated, September 13th 1926 

Received in the Register's Office of the 
County of Essex, N. J. on the 29th day 
of December A. D., 1926, at 10 :24 o'clock, 
in the forenoon, and Recorded in Book 
183 of Assignments of Mortgages for 
said County, on pages 539-540. 

HOW ARD S. DODD 
Register 

MICHAEL J. QUIGLEY 
Counsellor at Law 
738 Broad Street 

Newark, N. ,J. 
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CoL UMBIA REALTY Co. 
TO 

LUIGI BRUNO 

THIS INDENTURE, Made 
the Eighth day of Sep-
tember in the year of 
our Lord One Thousand 

Nine Hundred and Twenty-six BETWEEN Comlum-
bia Realty Company, a corporation of the State 

lO of New Jersey, having its business office in the 
City of Newark, in the County of Essex in said 
State of New Jersey, party of the First Part; 
AND Luigi Bruno of the Town of ·vv est Orange 
in the County of Essex and State of New J er-
sey, party of the Second Part; W1TNESRE'TH, That 
the said party- of the First Part, for and in con-
Rideration of One Dollar and other good and 
Valuable Consideration, lawful money of the 
United States of America, to the Corporation 

20 aforesaid well and truly paid by the said party 
of the Second Part, at or before the sealing and 
delivery of these presents, the receipt whereof 
is hereby acknowledged, and the said party of 
the First Part being there·with fully satisfied, 
contented and paid, has given, granted, bar-
gained, sold, aliened, remised, released, en-
feoffed, conveyed and confirmed, and by these 
presents does give, grant, bargain, sell, alien, 
remise, release, enfeoff, convey and confirm to 

3 O the said party of the Second Part, and to his 
heirs and assigns forever, ALL that certain tract 
or parcel of land and premises, hereinafter par-
ticularly described, situate, lying and being in 
the City of Orange, in the County of Essex and 
State of New Jersey. 

40 

BEGINNING on the southeasterly corner of 
South Jefferson Street and Madison Street; 
thence (1) running southerly thirty-five feet to 
land of now or formerly Merklin; thence (2) 
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running easterly along said land one hundred 
feet; thence ( 3) running northerly to Madison 
Street thirty-five feet; thence ( 4) running west-
erly along Madison Street one hundred feet to 
South Jefferson Street and the point and place 
of BEGINNING. Being the same premises con-
veyed to the party of the first part by deed re-
corded-This conveyance is made expressly siib-
ject to a mortgage in the nominal sum of $16,000 
held lJ y th P Grant Building & Loan Association. 

TOGETHER with all and singular the tenements, 
horeditaments and appurtenances thereunto be-
longing, or in anywise appertaining, and the 
reversion and rrvcrsions, remainder and remain-
ders, rents, issues and profits thereof, AND ALSo, 
all the estate, right, title, interest, property, pos-
session, claim and demand whatsoever, as well 
jn lm: r.s i~1 equity, of the said party of the First 
Part, of, in, or to the above described premises, 
and every part and parcel thereof, with the ap-
purtenances. To HA vE AND TO HoLD, all and 
singular the above mentioned and described 
p·c,mises, together with the appurtenances unto 
ihe said party of the Second Part, his heirs and 
assigns, to his own proper use, benefit and be-
hoof forever. AND the said Columbia Realty 
Oompany, for itself, its successors or assigns 
does covenant, grant and agree, to and with the 
said pari:v of the Serond Part, for himself, his 
heirs and assjgns, that the said Columbia Realty 
Compan:v, at the tjme of the sealin§r and delivery 
of those presents, ,vas lawfully seized, in its own 
right or a good, ahsolute, and indefeasible estate 
of inheritance in fee sjmple, of and in all and 
singular tho above granted, bargained and de-
scribed premises, with the appurtenances and 
has good right, full power and lawful authority 

10 
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to grant, bargain, sell and convey the same in 
manner and form aforesaid; AND that the said 
party of the Second Part, his heirs and assigns, 
shall and may at all times hereafter, peaceably 
and quietly have, hold, use, occupy, possess and 
enjoy the above granted premises, and every 

10 part and parcel thereof, with the appurtenances, 
without any let, suit, trouble, molestation, evic-
tion or disturbance of the said party of the First 
Part, its successors or assigns, or of any other 
person or persons law fully claiming or to claim 
the same. AND that the same now are free, clear, 
discharged and unencumbered of and from all 
former and other grants, titles, charges, estates, 
judgments, taxes, assessments and incumbrances 
of what nature and kind soever. AND ALSo, that 

20 the said party of the First Part, and its suc-
cessors or assigns, and all and every other per-
son or persons, ·whomsoever, lawfully or equita-
bly deriving any estate, right, title or interest, 
of, in or to the hereinbefore granted premises, 
by, from, under or in trust for it or them, shall 
and will at any time or times hereafter, npon 
the reasonable request, and at the proper costs 
and charges in the law, of the said party of the 
Second Part, his heirs and assigns, make, do 

30 and execute, or cause or procure to be made, done 
or executed, all and every such further and other 
lawful and reasonable acts, conveyances and as-
surances in the law for the better and more ef-
fectually vesting and confirming the premises 
hereby intended to be granted, in and to the said 
party of the Second Part, his heirs and assigns 
forever, as by the said party of the Second Part, 
his heirs or assigns, or counsel learned in the law,_ 
shall be reasonably advised or required. AND the 

40 said Columbia Realty Company, its successors or 
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assigns, the above described and hereby granted 
and released premises, and every part and par-
cel thereof, with the appurtenances, unto the 
said party of the Second Part, his heirs and 
assigns, against the said party of the First Part, 
and its successors or assigns, and against all 
and every person or persons whomsoever, law- 10 
fully claiming or to claim the same, SHALL 
AND WILL WARRANT, and by these presents 
FOREVER DEFEND. 

IN WITNESS WHEREOF, the said party of the 
First Part hath rausod its Corporate Seal to be 
hereto affixed and attested by its Secretary and 
these presents to be signed by its President the 
day and year first above written. 

Columbia Realty Company, 

by Frank Calabrese 

Signed, Sealed and Delivered 
in tho presence of 

Attest: 

Ram l\fonistere 
Secretary 

COLUMBIA 
REALTY 

COMPANY 
CORPORATE SEAL 

1925 
JEW JERSEY 

President 

20 

30 
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Deed-Colwnbia Realty Co. to Lru,igi Britno. 

STATE OF NEW JERSEY, I 
C E ss.: 

OUNTY OF SSEX. 

BE IT REMEMBERED, That on this Eighth day of 
September, in the year of our Lord One Thousand 
Nine Hundred and Twenty-six, personally ap-

l O peared Sam Monistere, who being by me duly 
sworn doth depose and make proof to my satis-
faction that he is the Secretary of, and well 
knows the Corporate Seal of Columbia Realty 
Company, the Grantor named iu the foregoing 
Deed, that the seal thereto affixed is the proper 
Corporate Seal of the said Corporation, and that 
the same was so affixed thereto, and the said 
Deed signed and delivered by Frank Calabrese 
who ·was at the date and execution thereof, Pres-
ident of said Corporation, in the presence of 

20 said Deponent, as the voluntary act and deed of 
the said Corporation, and that the said Deponent 
thereupon signed the same as subscribing wit-
ness. 

Sam Monistere 

Sworn to and subscribed before me, 
the 8th day of Sept. 1926. 

Egidio W. Mascia 
3 o An Atty at Law of New Jersey. 

40 

Received in the office September 13th, A. D. 
1926 at 2 :27 P. M. No. 53 
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Deed-Col ·uuibia Realty Co. to Luigi Bruno. 

Office of 
REGISTER OF DEEDS AND MORTGAGES 

Essex County, New Jersey 

STATE OF NEW JERSEY, LC! . 
COUNTY OF ESSEX. ) •M· . 

I, GEORGE STICKEL, Register of Deeds and 
:Mortgages of the County of Essex, State of New 
Jersey, do hereby certify that the foregoing is a 
true and correct copy of the record of a certain 
DEED made by COLUMBIA REALTY CO. TO 
LPTGI BRUNO and also of the certificate of 
aeknowledgment thereto annexed, as the same 
may be found recorded in my office in book Y-74 
of DEEDS for said County on pages 496-498 

IN TESTIMO.r"Y WHEREOF, I have 
hereunto set my hand and official seal 

(SEAL) this 5th day of MARCH A. D. 1931. 
GEORGE STICKEL, 

Rrgister of Deeds and Mortgages 

Ruhlwr Stamp: 
Compared 
by 48 & 30 

Office of 
Register of Deeds and Mortgages 

Essex County, New Jersey 

CERTIFIED COPY OF 
DEED 

COLUMBIA REALTY CO. 
TO 

LUIGI BRUNO 

Recorded September 13th. 1926 
In Book Y-7 4 of DEEDS Pages 496-498 
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Deed - Conrad Deitchler, Sheriff, to Golden 
Realty Company. 

To all Persons to whom these Presents shall 
come, or whom they may concern: 
I, CONRAD DEucHLER, Sheriff of the County of 

Essex, in the State of New Jersey, send Greeting: 
WHEREAS, on the Twentieth day of June, in the 

year of our Lord, nineteen hundred and Twenty-
Seven, a certain writ of ::B-,ieri Facias was issued 
out of the Court of Chancery of the State of 
New Jersey, directed and delivered to me, 
CONRAD DEUCHLER, then and still being 
Sheriff of the said County of Essex, and which 
said writ is in the words or to the effect fol-
lowing-THAT IS TO SAY: 

New Jersey to wit: The State of New Jersey 
to the Sheriff of the County of Essex: 

GREETING: 
WHEREAS, on the Second day of 

June, in the year of our Lord nine-
( L. s.) teen hundred and Twenty-Seven, by a 

certain decree made in our Court of 
Chancery before our Chancellor at 

Trenton, in a certain cause therein depending, 
wherein the Golden Realty Co., a corporation, is 
Complainant, and Sabatina Realty Co., a cor-
poration, Luigi Bruno and Morris Schechter, 
Trustee, are Defendants, it was ordered, ad-
judged and decreed that 
certain mortgaged premises with the appurte-
nances in the bill of complaint in the said cause 
particularly set forth and described be sold, that 
is to say, All that certain tract or parcel of land 
and premises situate, lying and being in the 
City of Orange, County of Essex and State of 
New Jersey: 
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Deed - Conrad Deuchler, Sheriff, to Golden 
Realty Company. 

BEGINNING on the Southeasterly corner of 
South Jefferson Street and Madison Street; 
thence running Southerly thirty-five feet to land 
of now or formerly Merklin; thence running 
Easterly along said land one hundred feet; 
thence running Northerly to Madison Street 10 
thirty-five feet; thence running Westerly along 
Madison Street one hundred feet to South J ef-
ferson Street and the point aud place of BE-

GINNING. 

Together with all and singular the rights, 
liberties, privileges, hereditaments and appurte-
nances thereunto belonging, or in anywise apper-
taining, and the revisions and remainders, rents, 
issues, and profits thereto, and also all the estate, 
right, title, interest, use, property, claim and 
demand of the said Defendants, of, in, to and 
out of the same, be sold to pay and satisfy in the 
first place, unto the Compainant, on its mort-
gage bearing date September 8th, 1926, the sum 
of Four thousand One hundred seventy-four dol-
lars and twenty cents ($4,174.20) for principal 
and interest together with lawful interest there-
on from the 27th day of :\lay, 1927, until the 
same be paid and satisfied, and also the costs of 
the said Complainant; and in the second place 
unto the defendant, Morris Schecter, Trustee, on 
his mortgage bearing date January 31st, 1927, 
th0 sum of Six thousand One hundred fort)T-
~0vC'11 ($6,147.) dol1ars together with lawful in-
terest thereon from the 27th day of May, 1927, 
nntil the same be paid and satisfied, and also 
tlw costs of the said Defendant, Morris Schechter, 
Trnstee; and that l'or that purpose a writ of 
Fieri Pacias should issue, directed to the Sheriff 
of thC' County of Essex, commanding him to make 
~ale as al'orC'said, and that the surplus money 

20 
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Deed - Conrad Deuchler, Sheriff, to Golden 
Realty Company. 

arising from such sale, if any there be, should be 
brought into the said Court, subject to the further 
order of the said Court, as by the said decree 
remaining as of record, in our said Court of 
Chancery, at Trenton, doth and may more fully 
appear. 

AND WHEREAS, the costs of the said complain-
ant, on its mortgage dated September 8th, 1926, 
have been duly taxed at One hundred seventy 
nine dollars and forty cents. 

AND W J=-rEREAs, the costs of the said Defendant, 
Morris Schechter, Trustee, on his mortgage dated 
January 31st, 1927, have been duly taxed at nine 
dollars and six cents. 

Therefore, you are hereby commanded, that 
you cause to be made of the premises afon•said 
by selling tho same, for that purpose the said 
sum of Four thousand one hundred seventy-four 
dollars and twenty cents, ($4,174.20), together 
with lawful interest thereon as aforesaid, and 
also the sum of costs with lawful interest thu·eon 
from the date of the Master's Report and also the 
said sum of Six thousand One hundred and forty-
seven ($6,147.00) dollars together with lawful in-
terest thereon from the date of said Master's 
Report; and that you have those moneys before 
our said Chancellor, in our Court of Chancery, 
aforesaid, at Trenton, on the Nineteenth day of 
September next, to render to the said complain-
ant, or to its solicitors, and to the Defendant, 
1\forris Schechter, Trustee, and also the surplus 
money, if any there be, to abide the further order 
of our said Court, according to tho decree afore-
said. And you are to make return at the time 
and place aforesaid, by certificate, under your 
hand, of the manner in which you shall have 
executed this our writ, together with this writ. 
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Deed - Conrad Deitehler, Sheriff, to Golden 
Realty Company. 

WrTNEss, EDWIN RoBERT WALKER, Esquire, our 
Chancellor, at Trenton aforesaid, the Twentieth 
day of June, in the year of our Lord, one thou-
sand nine hundred and Twenty-Seven. 

l\L J. Quigley, Thomas Barber, 
Solicitor Clerk. 

As by the record of the said writ of Fieri Facias 
in the office of the Clerk of the said Court of 
Chancery, in Book S 11 of Executions, page 109 
&c., may more fully appear, AND WHEREAS I, the 
said CONRAD DEUCHLER, as such sheriff as 
aforesaid, did, in due form of law, advertise the 
said lot of land and premises to be sold under 
and by virtue of the said writ of Fieri Facias, at 
pul)]ic vendue, to be held at the Court House in 
the City of N cwark, on Tuesday, the Ninth day of 
August, A. D., nineteen hundred and Twenty-
Seven, at two o'clock in the afternoon of that 
day. 
By public advertisements signed by myself, and 
set up at five or more public places in the said 
County of Essex, one of which was in the City 
where said real estate is situated, of the time and 
place appointed for such sale, for at least three 
weeks preceding the time appointed for said sale, 
and puhlishi11g thr same in the "Newark Ledger" 
a11d thr '' Daily Courirr'' two of the newspapers 
1wintrd and pnbbshed in the said County, where 
thr lands abovr described are situated, the same 
hring designatrd for the publication of the laws 
of this Statr, and circulating in the neighborhood 
of said real rstate, for at least once a week dur-
ing four ronscrutivr ra]endar weeks, the last 
publication ·withjn seven da~'S next preceding the 
time so appointed for selling the same, one of 
whirh said newspapers to wit: ''Newark 
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Deed - Conrad Deiiclzler, Sheriff, to Golden 
Realty Company. 

Ledger'' is printed and published at Newark, the 
County seat of said County, at which time and 
place I did accordingly offer and expose the 
said lot of land and premises for sale at public 
vendue under and by virtue of tho said writ of 

10 Fieri Facias. And thereupon GOLDEN REALTY 
CO., of the City of Newark, of the County of Es-
sex and State of New Jersey, did bid for tho same 
the sum of Ono Thousand Dollars, ( $1000.00) ; 
and no other person bidding as much, 1 did then 
and there, openly and publicly, in due form of 
]aw, betw0c11 tho hours of twelve and five in thr 
a l'torn oon, strike off and sell the said lot of 
land and premises for the sum of One Thousand 
Dollars, ($1000.00), to the said GOLDEN 

20 REALTY CO., it being then and there the highest 
bidder for the same, and the said sale having 
been confirmed by an order of the said Court of 
Chancery, dated Twenty-Fourth day of August, 
A. D. nineteen hundred and Twenty-Seven. 
NOW, THEREFORE, KNff\¥ YE, That I the 
said CONRAD DEUCHLI~R, as such Sheriff as 
aforesaid, under and virtue of the said writ of 
Fieri Facias, and in execution of the po,,Ter and 
trust in me repose, and also for, and in consider-

30 ation of the said sum of One Thousand Dollars, 
( $1000.00), to mo in hand paid, the receipt 
whereof I do hereby acknowledge, and iJierefrom 
acquit, exonerate and forever discharge the said 
GOLDEN REALTY CO., its successors and as-
signs, have granted, bargained, sold, assigned, 
transfcnccl and conveyed, and by these prpsents 
do grant, bargain, sell, assign, transfer and con-
vey, unto the said GOLDEN REALTY CO., its 
successors and assigns all and singular, the said 

40 lot or lands and premises, with the appurte-
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Deed - Conrad Deuchler, Sheriff, to Golden 
Realty Company. 

nances, privileges, and hereditaments thereto be-
longing or in any way appertaining: TO HAVE 
AND HOLD the same unto the said GOLDEN 
REALTY CO., its successors and assigns, to its 
and their only proper use, benefit and behoof 
forever, in as full, ample and beneficial a man-
ner as by virtue of the said writ of Fieri Facias 
I may, can or ought to convey the same. 

And I, the said CONRAD DEUCHLER, for 
myself, my heirs, executors and administrators, 
do hereby covenant, promise and agree to and 
with the said GOLDEN REALTY CO., its suc-
cessors and assigns, that I have not, as such 
Sheriff as aforesaid, done or caused, suffered or 
procured to be done, any act, matter or thing, 
whereby the estate hereby intended to be con-
veyed in and to the said lot of land and prem-
ises, with the appurtenances, is, may or can be 
changed, charged, encumbered, or defeated in 
any matter whatever. 

IN WrTNESS WHEREOF, I, the said CONRAD 
DEUCHLER, as such Sheriff as aforesaid, have 
hereunto set my hand and seal this Twenty-
Fourth day of August, in the year of our Lord, 
nineteen hundred and Twenty-Seven. 

CONRAD DEUCHLER Sheriff. (SEAL) 

Signed, Sealed and Delivered 
in the Presence of 

PHILIP R. VAN DUYNE. 
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Deed - Conrad Deuchler, Sheriff, to Golden 

Realty Company. 

NEw JERSEY, EssEx CouNTY, ss. 

I, CoNRAD DEuCHLER, Sheriff of the County 
aforesaid, do solemnly swear that the land and 
real estate described in this deed, made by me 

10 to GOLDEN REALTY CO., of the City of New-
ark, of the County of Essex and State of New 
Jersey, was by me sold by virtue of a good and 
subsisting execution, as is therein recited, that 
the money ordered to be made has not been, to 
my knowledge or belief, paid or satisfied, that 
the time and place of sale of the said land and 
real estate was by me duly advertised, as re-
quired by law, and that the same was cried off 
and sold to a bonafide purchaser for the best 
price that could be obtained. 

20 
CONRAD DEUCHLER Sheriff 

Sworn before me, one of the Masters in Chan-
cery of the State of New Jersey, on this First 
day of September in the year of our Lord nine-
teen hundred and Twenty Seven and I having 
examined the Deed above mentioned, do approve 
the same and order it to be recorded as a good 
and sufficient conveyance of the land and real 

30 estate therein described. 

40 

PHILIP R. VAN DUYNE 
Master in Chancery of New Jersey. 
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Deed - Conrad Deuchler, Sheriff, to Golden 
Realty Company. 

Chancery A-312. 

Rubber Stamp-Received Registers Office Jun 20 
1928 10:20 A. M Essex County Newark, N. J. 

DEED. 

CONRAD DEUCHLER, Sheriff 

To 

GOLDEN REALTY CO. 

Rubber Stamp-Compared by 39 & 34 

Received in the Register's Office of the 
County of Essex, N. J. on the 20th day 
of June A. D. 1928, at 10 :20 A. M. and 
recorded in book N 78 of Deeds for said 
County, page 176-178 

HOW ARD S. DODD Register. 
Register 

Consideration .... $1000.00 
Dated, August 24, 1927 

10 

20 

M. J. Quigley 738 Broad St. 3 o 
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New JerseyCourtof Errors and Appeals 

A:\1.BUICAN E .AGLI~ TNi-wn-
AN<'E Co.) a eo1·po1·ation, 

('ornplnirnmt- .. \ppellce, 

YS. 

GHAN'!' BUILDING & LOAN .\~~O<'I-
A'l'lO~) a COl'p., 

Defc~n<l,111 t-.\ ppe 11an t. 

On Bill, &c. 
On Appeal 

)from the 
\ Court of 
' Chancery. 

BRIEF OF DEFENDANT-APPELLANT . 

Stateme nt of Facts . 

On Mal'eh 2f>, l 923, pnnmant to the granting of 
a loan to foern of .' lG,000, A 11en Raimondi and 
El izwhrt h Ra,imoll(li, his wife, to Rer1ue the snm 
loaned to thern by defendant-appel'lant (he1·ein-
a ftet 1·efened to c1s the ANsocia tion), executed to 
the Asf-lociation a hond, arnl a rnoi-tgage of c~wn 
date "~ith the bond, ,payable in aceo1·dmwe with th<' 
Hf-iWI l lmilding antl loan association mottgage, 
(ExhiJhit 1C-l; ~tate of Case, p. 63). The mol't-
gageu p1·emiReH ai·e known as l .:?4--1.:?G ~o .. J effenmn 
1~t., in the ,City of 0l'angr. 'rlw1·eaf't01· <·ompl,li11-
an t-:1ipipel1ee (1hP1·eina ftel' 1·efrl'1·e<l to as tlw i mm 1·-
anee eornpan,v), di<l jHsne to Rairnon<li two iiJ-P in-
Hm·:mre polfr 1irN c0Ye1·i11g thr said mol'tg ·,1g;ed 1n·pm-
is'E~-~, nndel'taking to ill(lemnify him agninst loss 01· 
<lm1wg( hy fi.l·r, lo:s 01· damng·e, if any, payable to 
the A~~oriation as fil·st mo1·tgagee. Both of the 
polirieH had attached the1·eto a mo1ig ,a()'ee clause 
which p1·0Yirlrd as follows: 
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"'\Vhene,·er this company shall pay to the 
mortgagee ( or 'l'rustee) any sum for loss or 
daniage unde1· this policy and shall claim 
that, as to the mortgagor or owne1·, no lia-
bility thel'efoi- exh;ted, this compa11y shall, 
to t11e extent of such payment, be the1·eafte1· 
legally ~nbl'Ogated to all the 1·ights of the 
party to whom imch payment shall he made, 
unde1· a 11 secul'ities held as ('Ollatei-a l to the 
moi-tgage debt, or may at its option, pay to 
the mortgagee ( 01· 'l'rustee) the whole pl'ind-
pa 1 due or to gi-ow due on the 11101·tgage with 
intei-est :md shall thei-enpon l'eceiYe a full 
as~dgmnent and tnrnsfe1· of the mortgage and 
of a 11 such othei- s0curities, hut no snln-oga-
tion sha 11 jmpair the tight of the mortgagee 
( or Trm,: ·ee) to 1-ec·eiw the full amom1t of it-s 
claim .. , 

On or a 1,out .T nne 10, 1 f)~5, the moi-tgagor hy his 
own cl'jminal act set fire to the building, for which 
act he was indicted, convicted and sentenced to the 
Rtate Prison. By 1·ea~on ,of his arson the Insui--
ance {11ompany disclaimed lia 1hility to the mo1·t-
gag.or, 1lmt conceded liability to the A:ssociation 
and paid to it the amount of the fos,s, being $30,50.-
1 G. At the instance of the Insur·ance Company 
the Association executed to it on May 10, 192G, a 
wl'iting, assi 6njng to the Insurance Company, h.,y 
wa:v of imhmgation, an undivided interest to the 
extent of the indemnification in the aforementioned 
mort,gage ( Exh:i!bit :C-2; State of Oase, p. 69). 

By reason of the fire the building ·was damaged 
:m<l <le-stroyed and became so dila,pidated and fell 
into such a condition of ruin and decay as to he 
and continue untenantable, unsafe and further un-
insnn1 1hle; so t1hat it became necessary for the As-
sociation, in 01·de1· to maintain its se-curity, and 
on the mo1·t·gagor's failure to do so, to 1·epafr the 
building and 1·estore it. The cost of the restor-
ation was at least the amount of the insurance 
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money l'ecei, -ed ( Rtate or (iase, p. 27, l. 14, p. 2(, 
L 12). 

On Mai·ch 10, 19:.W, Raimondi ente1·ed into a 
written contract for the exthange of the mo1-tgaged 
pl'emiseH with the Colunllhia Hea lty 1Co., the con-
rnyance being made expressly subject to the As-
sodation 's mortgage .in the amount of $1 G,0OO. ( Re-
rn1·ded in Bk. V-7:3, pp. 1-4-7---11-H, Essex County). 
On :Septembe1· 1:1, 19:W, the 1Columhia Realty Uo., 
conveyed to one Luigi Btuno, 1·eeeiving haek a pm·-
chase money rnortgage "~hioh contained a tecital 
that the conYeyance ,Yas made subject to the ... issoci-
ation's mortgage in the amount of $Hi,OOO. (Deed 
rrco1·ded in Bk. Y-7 +, pp. -l!Hi-rnH, EHs?x County; 
M:ortgag·e registered in Bk. I I-5H, p. 38; Essex 
fimrnty). An ass,igmnent of this junio1· mo1·tgage 
was irn1de hy a Wl'iting of' e,·e11 date to the Golden 
Rea lt)T (,o. ( Reeonl(~cl in Bk. 18:~, pp. =>:rn-40, Es-
sex ('ounty). On Augnst 24, 19:27, the Golden 
RraH)~ ,Co., fo1·eclosed this junio1· mo1·tgage all(l 
1·<1cefred a Rhe1·iff's deed to the land and lmilding 
( Recol'(led in Bk. ... T-78, pp. J 7<>-178, Es:ex County). 
On ,July ~, J 92R, the Gol<l,(1n Realty Co., pnhl the 
As·soC"iation the amount of' $12,<>r59.2O, heing the 
balance due the Association on the loan taking the 
p1'.incipa l of hond and moi-tgage aR $16,000, and on 
ihe same day the Assl()ciation sunende1·ed the honcl 
arnl mOl'tgage and canRed the nrn1·t,gage to he ean-
ee lled of reconl. 

'rhereafte1· the Insm·ance (\nnpan~· cornrnencrd 
p1·ocreding·,s ag-ainst the Association to 1·ec0Ye1· thr 
Rum of . ·:~O5O.Hi, and inte1·e:t th neon from May 10, 
10:W, and on :\fal'Ch 24, 1931, a decree in fay01• 

of the Tnsm·anee fiornpany and against the Associ::i-
tion \\·a~ ent~1·rd, tlw mt io drcirlrndi bring' tli:1 t 
thr ARsociation Rhould haYe tacked on to its moi-t-
gage of $1 G,OOO the amount of money it i-eceiwd 
from thr Insurance 1Compan~T as- inrl.emnification, 
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arnl not haYe sunen<l.ered the secm·ity and cancel-
led the mortgage except on the receipt of money 
from the Golden Realty Co., on the basi of the 
mortgage being secm-ity for 19,030.16. From this 
deci-ee the Association appeals, and in its B1·ief it 
will respectfully contend that the Chancellor com-
mitted error in so adjudging and deci-eeing. 

LAW AND ARGUMENT. 

POINT I. 

The Association cou ld not have tacked on to 
the mortgage the amount of the indemnifica tion. 

1. Tn l1is opinion the leamed Yice-Chancellor 
who ad \'i. ed the deci-ee in the case l>y indirection 
s;tates that it wa the legal duty of the Association, 
on being indemnified by the Insui-ance Company, 
to tack on to the mortgage the amount expended in 
1·estoi-ing the building. (1~ tate of Case, p. 20, 11. 
17-:22). Indeed the decr·ee can haYe no other basis 
than the principle of tacking: for the subrogation 
to the 1·ight. un<l.er the securities was under the 
r.rpre8s limitation that it shall in no case impair 
the riyht of the A_ssociation to rerorer the f1Lll 
amo1u1t of its claim. (Rtate of Case, p. 2, 11. 10-1:!). 
Onl~- if the mortgage became in effect . ecmity for 
a loan of . 19,000 in tead of 16,000 i. the decree 
ju. tifia hle. The si 11 gle question pres en fed, then, 
is thi.': Could the A_ssociation, 011 Jlay 10, 1.926. 
when it made the assignment to the Insurancr Com-
]Ht JI y) ha re tacked to its mortgage the outlay for 
restoring the buildi11y)· hare demanded an addition-
al• '3000 from the cu-:.r;ignee of the equity of redemp-
tion? 
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In J 9 R. C. L., pm·. 308, tlw autho1·, · :ay: 

··The autho1·ities are not in atconl as to 
,Yhether a mo1·tgagee can require the mort-
gagor as a condition to 1·edemption after de-
fault, to pay, in addition to the obligation 
·eeured b~- the mortgage, another debt or 
othe1· debts due the fonner from the latte1·, 
but not . o . ·ecnred. 111 smne jm·i:diction:;.; 
the bi-oad rnle is as. erted that the payment 
of a debt not :ecm·ecl by a mortgagP cannot 
he exacted a. a condition of 1·pdemption. 
Howen~r, othe1· courts hold that while a 
mo1-tgagee . eeking to fm·eclose cannot 1·p-
quire the mo1·tgagor to pa~- othe1· debt. a: a 
condition of rc-ldrmption, a mortgagor going 
into equity to 1·edeem may be requfred to pay 
not only the mortgage deht, hut all othe1· 
debts due from him to thr mo1-tgagee on the 
thro1·y that he who seek· equit)· must do 
equity. Bnt thi:;.; dor: not apply against a 
sulisequent m01·tga~,.e.P 01· nrditor· sePkinµ; to 
1·edeem ... 

In a preceding pa::ag'P, pm·. 165 the . ame auth-
or~. in treating of the question what obligation. 
thr mo1-tgage . ecures, ay: 

··\Yhile in some juri.·dietion. a mo1·tgagee 
may r<•quil-e a mo1·t0 'ago1·, who . eek. to rP-
deem from the mo1·tgage, to pay both the 
mo1-tgage debt ancl other indehteclne:;.;s due 
the fo1·rne1· by him, -¼:· 4=· a: a genera 1 
p1·oposition an obligation is not secured h~-
a mortgage un le. s it come. fairly within the 
tei-ms thereof. The mo1·tgage cannot he e.·-
temled b~- ronstn1rtion to row1· debt.· diffr1·-
rnt from those (lesc-ribPd ... 

In -1-1 (1_ .J. p. JGG, it i. stated that in the ah-
senc-e of a Yalicl agre(},ment hetween the parties, n 
mm·tgage executed. a. . ecm·ity for a pai·ticular 
clel>t, pi-e:ent or p1·0:pertiYe, will not he enfmced. 
ns Recm·ity fen· ~rnothe1· ancl different debt. '·The 
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common law doctrine of tacking," the authors go 
on to say, "in -so far a,s it would permit the holder 
of a mortgage given for the express ' purpose of se-
euring a particular debt to add to his claim any 
other debt or demand against the mortgagor and 
stretch the security of the mortgage to cover it al-
so, i,s not recognized in this counti·y and ,such tack-
ing is not per-mitted either on redemption or fore-
closure of the mortgage except as to money which 
the mortgagee necesisarily expends , to protect his 
security, as in the case of taxes and assessments, ol' 

insurance." 
On ipage 581 of the ,same work, the American law 

is stated thus: 

'·'l'he doct1·ine of tacldng ,ts applied in the 
English Comt of Chancery has not been rec-
ognized 01· allowed at all in the United 
~tates, being- not only harsh antl unreas ·on-
able, but entirely conti·ai·y to the s,pidt all(l 
pm·pose of the 1·ecording law:-;: alld an oral 
ng1·eement for a valnn ble consideration can-
not be enforced for the purpose of attaching 
a new debt to that which the mo1·tgage waR' 
or~gina lly gfren to secm-e ... 

Hilliard in his Abridgment of the American Law 
of Jleal Prnperty) vol. 1, prp. 287-88 says: 

"In Englantl, upon the maxim, that he who 
will have equity must do equity, it has been 
held, that a mortgagor cannot 1·edeem the 
mortgaged .estate without paying, not onl~· 
the mortgage debt, but a imhsequent bond 
given by him to the mortgagee for money bor-
rowed. But the principle is not adopted, as 
against an ass,ignee of the equity of redemp-
tion, or any subsequent incumb1·ancer; who 
may always redeem ·without paying any inde-
pendent claim held by the mortgagee against 
the mortgagor * * * The principle is1

, that 
subsequent adYances cannot be tacked to a 
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pri01· mo1·tgage, to the p1·ejndice of a bona, 
fide junio1· incumbi-m1re1· -::- -:-:• ~:- " 

Wa ,shlmn1, h1 his Treatise on the i l.merican Law 
of Real Property ( 3rd Ed.), Vol. II, p. 14-2, states 
that the doctrine of tacking is not 1·ecognizerl. in 
the United States. l\Im·e particu1al'ly, he says: 

''In Pemu;ylnrnia, it is exp1·ess·ly held, that 
a mortgage ii-; secm·ity on l;v fo1· the specific 
debt fo1· which it was given, \\·hi1e in other 
of the States, the C'ourts h:we al1o-wed a mo1·t-
gagee to hold th(' p1·emises against a mo1·t-
gagor, his heir 01· deYisee, until a 11 subse-
quent adYances made hy the mol'tgagee to 
the mo1·tgagor shall have heen paid, in case 
such mo1·tgagor, his heir 01· devisee, shall 
seek to 1·edeem the mortgaged premises. But 
this does not apply as to pm·chasel'S or in-
cumhrance1·s whm;e l'ights al'ise afte1· the 
making of snC'h mo1·tgage; 1101· is it a1lowed 
to the mo1·tgagee if he u11de1-takes to e11fo1·ce 
his mo1·tgage b~- f(n·ec los1u0 ... 

2. 'Thus it is •clear that genei-ally the docti-ine 
of tack ,ing is 1·epudiated in the Amel'ican jurisdic-
tions. 'The principle is given recognition onlry un-
der the follo,-ving conditions: namely, first) ,\Then 
the question al'ises between the immediate pai-ties, 
that i-s, the moi-tgagor and the mortgagee, and when 
it is t'he mortgagor who is seeking the aid of equi-
ty: and, second) when the debt to which it is sought 
to extend the secm·ity is one which arose by rea-
son of the mOl'tgngee haYing paid taxes, assess-
ments 01· insurance. In the case at har it is Yery 
mate1-ia1 to note the following circumstances: 
nmnel.,·, first, that the m;signment to the insm·ance 
('ompan~- was ente1·ed into on May 10, 192G, ( Rtate 
of Cn8e, p. 71, I. 17) ; seroJl(l) that p1·eyious to this 
date, namel~- on :uarch 10, 19,26, the Colmnhia 
Realty 1(~ompany, hy 1·eason of a contract of ex-
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change made 1by it and the mortgago1·, Raimondi, 
became the owner of the equity of 1·edemption; 
third) the assignment to the insurance company 
was new1· reco1·ded ( Rtate of 1Case, p. ~.2, 11. 2-!-~5; 
p. :J'O, l. JO, ·p. 31, l. 1) ; fourth) that it was not the 
mo1·tga.gor, but a suibsequent pm·chase1· of the equi-
ty of 1·edemption, who had bought without noti-re 
of the insurance company's claim, that paid the 
bahmce ,lne 011 the loan b R.linundi, ai.1d at "'\Yhos, 
instance the mortg :age was cancelled of recoi-d. 
'rhe conclusion is indulbitalble that the As~mciation 
could not haYe charged the Golden Realty Co., with 
Raimondi's debt, and haYe refused to h;we the mort-
gage cancelled except on payment of the balance 
on the hasjs of ,seomity for $19,000. It ,vas not 
Rairnoll(]i who then was owne1·, but one w'ho took 
legal title without notice of the insurance com-
pany's ,claim, which wa •s at the most an equity. 
'rhe swbsequent purr,ha-ser of the legal title, who 
1-,ought the equity of redemption subject to a $1G,-
000, mortgage could not be •prejudiced by an unre-
cmded as·signment to the insurance com11any 01· an 
undis ·closed, equity of the Association's. 

:t T'he comts of our ,State haYe taken a posi-
tion on the sU1bject of tacking that is consonan i 

w.ith that of the autho1·ities quoted. A consider-
ation of the opinions and decisions will make it 
clear that no 1·ight of the insurance company' ·s was 
Yiolated when the mortgage was cancelled of tec-
01·d. 

In Van Wagner v. ran lVagner) 7 N. J. E. 27 
at p. 33, the :Court, in an opinion written 1by Chan-
cellor Hah;tead, held generally that a mortgage i,s 
not security for moneys dne from 11101-tgagor to 
(lllOrtgagee on other accounts ,; and this despite the 
fact that the suit was between the original parties. 
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In Plauayan Y. 1V estrott) 11 N. J. E. 264, and 
in Pe/"J'y Y. JI eC'kcrt, :1~ ...._ T •• T. E. 38, it was he-1<1 
that in 01·de1· effectually to extend a mortgage to 
secure the payment of debts othe1· than the princi-
pal loan, an express ag1·eement between the pai-tjes 
to the rno1·t,gage is necessary. 

In Bell Y. Plemin[/s Executors) 1~ N. J. E. 490, 
at 1). 494, the ,f1ourt, ,per G1·een, 0. J .) in conside1·-
ing the validity of a mortgage to secm·e future ad-
Yances, said: 

"All that the 1·egist1·y act c01itemplates is, 
that notice sha 11 he giYen of the extent of the 
sernl'ity, and that the encurnbraHce shall not 
exceed the amoirnt specified ill the record/) 
(Italics supplied). 

Chancellor Green, again, in Andrews Y. Torrey) 
14 K. J. E. 355, at p. 358 said: 

"The m01·tg-age ·was then giYen fOl' a spe-
cific pul'pc)Re; to, that pm·pose exclnsiY ·ely it 
mu8t be applied. An.r othel' disposition of 
the sec-m·ity is a fraudulent mis1·epl"esp11ta-
tio11, agahmt ,vhich the mol'tgagm· woul<l· he 
en tit led to n~lief in equit~·." 

Tn Hoy v. Bmrnhall) 19 N. J. E. 5G2, it was held, 
in a suit ;l)etween the mo1tgag01· and the mo1·tgagee, 
that the f01·mer by his own art may 1·eyfre or ex-
tend the mortgage: hecarn;;e in equity he will he 
estopiped from denying that it is entitled to the ef-
fect his own art was intended to gfre to it. Oh-
Yiousl~· the 1·eason as,signed cannot obtain in 1 be 
case. There ran ,vOI"k no equitaible estoppel 
again~t the subsequent innocent assignee of the 
Pf]nit~· of 1·ro.Pmpti on. 
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In Atwciter Y. Undel'hill) 22 N .. J. E., 599, Depue, 
J., at p. 603, said: 

··A mo1·tgage which hm; been satisfied may 
be giYen a new \'itality by a 1·e-<l.elfre1·y by 
the mortgago1· or a thil-<l. person, upon a new 
consideration, 01· for a pm·pose different from 
that for which it was made. Robinson Y. 
Urquhart, 1 Beas. 515; Hoy Y. Bnunhall, 4 
< \ E. G1·een, 5(>H. But to giYe such effect to 
the mortgage, the re-pledging mm;t be made 
hy the authol'ity of the penmn ·whos·e estate 
h; sought to be held fo1· the pel'fomrnnce of 
the 11ew obligation .,.. -;, -::- L rnol'tyaye yi r-
en for ci .1,pecific pw-pose rnusl lJr applied f{l'-

clusircly to that purpose) and any other di.s-
positi011 of it will he a fraudulent mis-appro-
p1-iation, against which the mortgagor will 
he entitled to 1·e1ief. And1·ews ,·. rron,v, 1 
:Mc C. 055:· ( Italics supplie<l). 

In Lambertrille Nati.anal Bank Y. McCreedy Ba.<J 
(G Paper Co., 15 Atl. Rep. 388, ( not officially 1·e-
po1·ted), on a motion under the n1le, in a forec1os-
m·e snit, the com·t ordered that so nmch of the bill 
HR is framed with the Yiew of imposing additional 
burdens on the mo·rtgaged premises, not sho"\nl to 
he ,part of the mortgage contract, 1be stricken out. 

In Bowen v. Lincoln B & L. Ass)n.) 5i1 N. J. E. 
272, a fo1·eclosure suit, it wa •s held that a building 
and loan association mortgage giYen to secure the 
pa)·ment of the sum borrowed or of dues and inter-
est, ·will not he held h;· 0onstn1ction to extend to 
serm·e the paymrnt of fines leYird liy the assoria-
tion. 

4.. The courtsi of other jurisdictions maintain 
the same ,position; thus in Carpenter v. Pla,yye) (H 
N. E. ,530, the Illinois Supreme Court, at p. 533, 
said: 

'·Debt. created, or adYances made to a 
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mortgagor subsequent to the mortgage can-
not be tacked to the mo1·tgage debt to the 
prejudice of third persons who haYe acquired 
junior lieus upon the mo1·tgaged property. 
'l'hat the doct1·i11e, ho-weYe1·, is applicable as 
between the mortgagee and the mo1·tgaµ:01· js 
e~ablished -::- -::- -::- " 

The com·t quotes from and approYes U pl on Y. 

Bank) 1'~0 Mass. 15G. 

In Pn.(,dential Realty Oo. v. Allen) 133 X E. :!~l, 
the Supreme Judicial Uomt of ~fassachusetts helu 
that where a mortgage ·i,s giYen as secul'ity fo1· a 
particular· debt, general accounts 'between the par-
ties are entirely outside the transaction and ca 1L 

neither inc1·ease nor diminish the amount of tlie 
seem·ed debt in the absence of an agreement. 

In .ft1leniiny \' . Georyia , I~. Bank) 120 Ga. lO~;J; 
J8 S. E. 4~0, it ·was held that where a mo1·tgage is 
gi Yen to secm·e a loan, no snlbseq uen t inde b ted11 e:-s:-; 
of the mortgagor is ,secm·ed unles ·s there is a wril -
ten ag1·eement to such effect. 

A mo1·tga,ge is security only for the debt tht:1·e-
~>y exp1·es-sly ,secm·ed, held the ,visconsin court in 
Beardsley v. Tuttle) H Wis. 7 J, and the mo rt gag(~ 
eannot be held for other deLts due from the mo1·t-
gagor, and the mortgagee will be compelled to di8-
chwrge the mortgage u,pon payrnent of that debt. 

A simple contract d~bt cannot •he tacked to a 
mo1·tgage, held the PennsylYania court in the casr 
of Da,1Tow v. J( elly) 1 Dall. 142. In Barthell v. 
Syi;erso11) 5•J Io. 16'0, 6 T_ W. 178, it was held that 
the cost of repairs which the mortgagee has madP 
upon the ·p1·.emises cannot 1bp added to the debt se-
<'m·ed h,v the mort ,gage. 



POINT 11. 

The Insurance Company's right of subrogation 
should be attached to the Association's judgment 
against the mortgagor Raimondi. 

rrhe leanwd \'iee -1Chancellor in his opi11io11 m;ks 
t'ht>torieally ii' tlw .,.\ssociation remrn11ahly <·oul<l 
lwYP ,snpposP<l that th, indeumity p,1id to .it by thP 
insurance <·ornpauy was to he1H .. fit the ffrr hug '? 
('Htat<> ol' ,Ca, ·e, p. :W, ll. ~0-2~). The As ,·,><·iatio11 
has not so misc01H·<•i ved t'he l(\igal situation, a 1Hl 
h1 the memorandum filed in it · !behalf in the Court 
or Cha11ee1·y coutentiou ,vas that the hunle11 of 
the loss Hhouhl lw suffereu ue.it he1· hy th<' \.1ssocia -
i i<rn, 1101· by t'he irnmn111<·e C'ornpauy, 1ml hy the only 
\\Tong-doPr im·o]n,<1 , uarnel,r , the mol'tgal'or, ltai -
mondi. 

rr1w Association had a legal right of action 
against him fo1· the $:WG·O.rn nnd of thr entil'ety 
or 1 his 1·igh t the i11sm·an<·P eompa uy hP<·arn<· tlH1 

<'quiti:1,hlp assignee. H'in('P then tlw A ·sod,lt i011 has 
1·c:•<·0YPI'Pd judgm<•ni ngaim:;t Raimoudi in this sum , 
mH.1 inte1·('St. (, Lwiello Rainu)Juli aud J!Jlizabetlt 
Hoinw1u/1, \'. Onrnl JJ. ,G L. <lPddPd in the EHsex 
Co1111ty Ci1-euit Coul't on .Jul) · 17, lH:H; 11ot 1·<>-
pol'lPd). It is to this ju<lgrneut that thP ius\11',lll<'<' 
<·ornpany hy thP assignmPut h<'<'arne suh1·ogatPd ; 
!hat almw <'o'llld h:wr hren l'11P 1·0as01iahlP i111<'11· 
t ion , and Pqni!y must look :1><•yornl 11w lllPl'(' l'orrn. 
'rh<> pffpd of' thP ,•u1hrngn1ion mid c1ssig11111e11t wn~ 
io pbH'P t11P i11sl\ll'H1H'l' <·ornpan)~ in 1hr .A~~<H'i,1-
i io11's po~iiiou with 1·<1 fpn·n<'<' 1o its h1gal 1·igh1~ 
,tga inst i h(> rno1·tgago1· t () l'(l(·Pi \'(' 11w ~\1111 of , :rn:-io.-
UL 

rl'hP YkP-1ClrnnC'rllo1· .'PPlllS to lwn' l>PPll i111-
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p1·esse<l: with the fact that the A~,sociation hau the 
mortgage cancelled without fil'st having no1·itied 
the iHsunrnce compa11y, "and the suspicion wiU not 
down,'' he said, "that it [the Assodatio11] was not 
insensible of perpetmting a fraud.'' (1~hlte of ( \1·s0, 
p. :W, 11. 25,-35). It is 1·es•pectf111ly submitted that 
thh.;· infe1·ence is a Itog<:"tl1er without foundation 
(C 1f., e. g., ,State of 10aHe·, p. 28 ll. :!O-:tn ; ..... 
llllil• ••• • • ., . ..... ,, --··· ..... ~- ··&d> ....... ,..,. 1 ·--

l!M<.2 fie • __, - • ii t1P E a, 
-2 ;.. ,,.rrhe :Cmnt only ,ids undr1· 

evidence," said the same learned Vice-Clrnncellor 
in advisiug counsel (1Sfate of ·C::ise, p. 2•.9, l. :.rn). 
''~uspidons among thougl1ts,'' Lord Chm1cello1· 
Bacon h:rn said, "are like bats among hi1·ds-- they 
ever fly to twilight; they ell'() to he rep1·essed, or at 
least well guai·ded.n Of wliaL eonseqn.ence is llw 
l'act that t.he Ass ,ociation had the m(ntgag- .e ta11-
ce1led without notice to the iuf;•m·ance company, if 
thel'e was no tight to demand o.f the Golden Realty 
Co. rno,·e than the money du(---ou tl1e oi-igirn1 l l0:111? 
B.v having the mol'tgage caneelled the Assoriation 
did not compl'Omise it~ claim ag<1ins-t th<' toJ't-
fec1so1· without the lmowledg-e of the insnl'e1·; f'oi-
('ancellatfon of the mo,·tgag<=> \\·as no co111p1·0111is(• 

or the l'ights o.f the ARsoci:1tion ,tg,linst · 1lw rno1·t-
gago1· to which the ins1u·,1nce company was subrn-
gated. 'l'hat the hu1·dE>n of loss •shonhl br 1J01·rn· 
,h,v the tol't-feaso1· exclusively is · ,vell rstu ,bfo:;hed in 
this j111·i·sdi.dio11. Monmoidli Oit.lJ Pirr I 11s. eo. "· 
If idclihnson, 2,1 N. ,J. E. W7; Ma,rti II v. Hy, eo., 00 
X. ,T. L., 25~: C((,rnde11 PiJ'e f11s. C1o. v. Prezioso, !):! 
X .T. E. :~rn: ff1frr 1lssociatto11 r . 8chelli11qrr, ~:j K . 
• T, K 14-~t rt is i,mpio1tnnt to note, ,1lsu th:1t !l1t• 
l}'.1 licy of iusnl':rnce expres:::;ly p-rnvide<l tlw t "m, 
sitbrnyotion shall impaiY the 1'iyht of the rnurt -
yaf!ee (01· ttustee) to rerorer the frull mnonnt of 
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its daim.)' (Rtate of {\u,e, p. ~, 11. 10-1~). Its 
el aim again Rt the aRRignee of i he equity of 1·e-
c1ernption did not include tlw outlay f'01· repairs. 

In the case of Bddy v. London A8.mrance Corp., 
~O ::X. Y. Rupp. ~rn, Aff'd. in 14.:1 X. Y. ;n1, 38 X. 
I~. 2190, it wa:-, held that w·hel'e 1by the tetnu; of a 
mo1·tgage c1anRe attadied to the policy the insm·e1· 
ii-; entitled to imln·ogation to the 1·ighis of the mo1·t-
gagee undet the mo1·tgage and the .iusm·e1· pa)·s the 
m01·tgage-e the amount of his loss, claiming that" no 
liability exiRt:-, a,s to the mortgago1·, and it b~ f!l'O· 
Yicled that the 1·ight of the mottgagee to 1·ee0Ye1· 
the fu11 amount of his claim i;;ha 11 uot t11en~h.Y hP 
impafred, if at the time of the loss the rnoi-tgageP 
had commenced fo1·eclmn1re p1·oceeding:, he will 
he entitled to apply the 1proceeds of ihe i-;ale upon 
the mortgage debt, and if there remains a deficiency 
on the debt after applying the pl'Ocee<l.s of the sale 
in 1·eduction thereof, "\Y'hich is greate1· than the 
amount of irnm1·ance, the insure1· will not be en-
tith~cl to suhrngation. 

That ,he irnmre1·',s l'ight of suhi-ogation is not 
an unqualified 01· ilwiolate one wai-; made cle,a1· 
hr Mr. lustice Gray in the case of Phoenix Ins. Ou. 
Y. Erie (G 1Vestern 'Prnns. Co.) 117 U .• -;. :112, :W L. 
Eel. ~7;1. He imid: 

"The right of action agairn;;;t ~mother 1w1·-
son [.th~ tort-feasor], the eqnitn ble intereHt 
in which pai-;se~ to tlw i1rnm·e1·, heing on 1.'· 
that wl1ich the assm·ecl , hai-;, it followR that if 
the nHHlll'P<l hnH no snch 1·i<.?,·ht of action. nmw 
passes to tlw insnre1·; mHl that if thr ns-
snred's 1·ig·ht of action ii;; limited or rest1·ict-
e-d 1>_,- lawful eontrnct llrtween him and thr 
penmn i;;onghi to be nrncle 1·esponsihle fo1• the 
loss, a Frnit hy the ini;;1ur.1·, in thP 1·iµ:ht of thr. 
ass1ued, is i;;uhject to likr limitations 01· 1·e-
st1·ictions. 
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}_1.,or instance, if two ships owned by the 
same person came into collision by the fault 
of the master and c1·ew of the one ship all(l 
to the injury of the othe1·, an unde1·writer 
who has insUl'ed the injm·ed ship and receiv-
ed an abandonment from the o-wner and 
paid him the amount of the insurance as and 
for a total loss, acquires thereby no i-ight to 
1·ecover against the other ship, because the 
assm·ed, the owner of both ships, could not 
sue himself. Simpson "· r:r110mpson, [3 App. 
Cas. 279], -::- •,:• Globe Ini;;. Co. Y. ~her-
lock, 25 Oh. 50, GS. 

Upon the s,ame principle, any lawful stipu-
lation between the owner and the canie1· of 
the goods limiting the risks for which the 
caniel' shall be answerable, at the time of 
making the claim, ,or the value to be recove1·-
ed, applies to any suit b1·ought in the right 
of the owner, for ,the benefit of his insurer, 
against the canie1·; as, for instance, if the 
coutn1ct of can-iage expressly exempts tlw 
<:a1Tie1· from liabi1it)· fo1· losses by fi1·e, etc." 

A line of cases decided by courts worthy of high 
i-egard has estaiblished the pl'oposition that ·whe1·e 
the compensation received 1by the as,sured h; less 
than hh; loss, or not more) afte1· payment by the in-
~urer and settlement ibetween himself and the thil-d 
pe1·s1on 1·esponsi'ble for the lo~s, the insurer has no 
l'i,ght of action against the asimred. Shaw11ee Fire 
Ins. Co. \'. Co:$grore) 85 Kan. 29G, 116 Pac. bHJ. 
'l"'he insure1· can 1·ecover from the assured with 
w1l10m a settlement has been made o·nly the e.rces.~ 
·which the insmed has receiYed from the third 1w1-
son who was responsible for the loss', after h.e has 
been fully compensated fo1· his loss, and the c,;8t..; 
and expens,e8' incideut to the l'ecoYery of sueh 
compensation. The case of Af onrnouth Count!/ 
Mid. Pfre Ins. Co. v. Hiitch-inson) 21 K J. E. 107, 
and dicta in Weber Y. Morris (G Erie R. Co.) 3iJ X 
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.r. L., ai-e di8'tinguh;haihle from the cases 1·efel'l·ed 
to. 

In Fire Asso. of Phila. Y. Wells) 84 .1 ~. l. E., ~18-1, 
the court held the insm·er could not maintain an 
action a,g,ainst the insured for the recoYery back of 
insurance money, -paid' on buildings, for the 1·eason, 
inter alia) that it appeared that the total amount 
w·hich the irnmred 1·eceiYed from the i.mm1·ei-and 
from the tort-feasor did not excred the loss. 

In Na -tional Fire Ins. Co. v. 1JlrLaJ'C1lJ 12 Ont. 
Rep. G82,, ·when the insurance was partial and the 
asRnred, aifter receiving $50,000 from the irnmre1·, 
recovered a ve1·dict of $100,000 against the 1·ailroa<l 
company ·which caused the fire, it was held in au 
action by the immrer against the assm·ecl, in which 
the former claimed that the latter was the tmste c 
for them for so muc-h of the amount 1·ec0Ye1·ed from 
the wrong<loe-1· as rep1·esented the excess of the total 
money 1·eceiYed 1by 1him oYer the amount of his loss, 
and that he ·wa~ estopped b~· the wrdict from as-
sr1·ting his loss to he greater than $100,000,__that 
the assured was not conduded hy such finding as 
to his loss, hut that the amounts receiYed from the 
-w-i-ongdoer and the insurer should be added to-
gether to ascei-tain ·whether the assured had l,een 
11101·1:> tlrnn fully compensated for hh; total loss• by 
fire and other loss and outlay connected with the 
suit. ride also Aetna JJ1s. ro. Y. (You/el') 1!58 Pa. 
:5!lK, ~R ,.\tl. RP1p. H53. 

'rhe caRe com~s within the purpoi-1 of Fire ,1sso. 
of Philadelphia ,·. l 1Vells, cited supm, and Camdfli 
ViJ'e Ins. l.~so. v. Prfzioso, 9:1 :X .. T. E. 318, w]1frh 
lwld that a 1·elease of the w1·ongdoer from claims 
not co,·ei-ed hy the insurance policy is not sufficient 
to giYe the immrer a i-ight to recover insurancP 
rnone:~ paid, if the latter may still procred againKL 
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the wl'ongdoer. The Association has not released 
Raimondi from claims · covered by the insunmce, 
and the insurer is s-ubrogated to the right of the 
Association agains,t him under the judgment en-
tered iu the ease of Raimondi Y. Gmut B. (f L. 
Assn. 

The object and purpose of insurance is- that of 
indemnity to the assured in case of loss or pay-
ment on the happening of a coutin:gency, and this 
object should be effectuated rather than defeated, 
and the law should make every rational intend-
ment so as to ,g,ive the fullest protection pos,sible 
to the interests of the assured. Snyder v. !us. Co., 
59 N. J. L. 5'4-4, at ip. 5·49; Brooks v. M etrnpolita n 
Life Ins. Co., 70 N. J. L. 36 at p. 40. 

It is, therefore, respectfully submitted that the 
final decree of the Court of Chancery should be 
reversed and there should be a decree in accord-
ance with the contentions in this brief. 

Resip~<'tfuUy submitted, 

H AIUtY KALISCH, 

KALI1SOH & KALISCH, 
Solicito1•s for and of Counsel 

with Defendant-Appellant. 

Of Counsel. 

ADDENDUM TO BRIEF. 

That on July 2, 1928, when the mortgage was 
canceled, the property was not owned by the 
original mortgager Raimondi, is alleged in Par. 
9 of the Amended Answer ( S. C., p. 12, I. 20), 
and was stated at the hearing as facts in the 
cas1 /:}t/!~onse to a question of the Vice-Ch_an-
cellor sJ anct was found to be a fact by the Vice-
Chancellor ( Opinion in S. C., p. 19, I. 14). 
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1. With regard to the papers in the adden-
dum to the State of Case, which are proof of the 
fact that at the time the mortgage was cancelled 
of record by the Association, the property was 
not then owned by the original mortgagor, Rai-
mondi, they are offered not to controvert or 
qualify a finding of the trial court, but, rather, 
on the contrary, to furnish record proof of a 
fact known to both parties on trial, uncontra-
dicted by the complainant-appellee, and stated 
by the Vice-Chancellor in his opinion. The fact 
is alleged in paragraph 9 of the Amended An-
swer ( S. C., p. 12, 1. 20), was discussed during 
the hearing (p. 44, 1. 8), and stated by the Vice -
Chancellor (p. 19, 1. 14). "At that time," he 
said, '' $15,020 was due on the mortgage, which 
was reduced by subsequent owners, to $12,-
659.20'' ( italics supplied). 

The subsequent assignments of the mortgage 
or conveyances of the property in question were 
not established by record proof at trial, for the 
reason that the theory of the trial as understood 
by the parties did not involve a consideration 
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of this phase of the case ; while the decree of the 
Court of Chancery, as evidenced by the opinion 
of the Vice-Chancellor is founded primarily on 
the proposition that the doctrine of tacking is 
applicable to a situation such as subsists in the 
case sub judice. The contention of the appel-
lant is that the principle of tacking has no ap-
plication or relevance W'here the property was 
not owned by the original mortgagor at the time 
of the ,cancellation of the mortgage, and for this 
reason offers the recorded deeds or assignments 
in evidence, to be incorporated as part of, or 
addendum to, the State of Case. 

That it is within the province of this vener-
able Court to take cognizance of these documents 
appears indubitably from a consideration of the 
Rules ·of the Court of Errors and Appeals and 
reported cases. 

Rule 19 of this court states that '' The appel -
lant or plaintiff-in-error shall provide a State 
of Case, which shall contain, in appeals, the 
pleadings, proofs and order or decree in Chan-
cery, with the petition of appeal and answer 
thereto, or, in error, the record and bills of ex-
ceptions, with the assignments of errors and 
joinder in error, the reasons given in the court 
below for the decree, order or judgment com-
plained of, and any other documents proper to 
be considered in this court." It is submitted 
that the blanket class-'' any other documents''-
is such as should and does include the documents 
offered. 

In Hess v. Conway, 144 Pac. 205; affirmed, 
Holmes v. Conway, 241 U. S. 624, it was held 
that, independently of statute, the appellate tri-
bunal may avail itself of authentic evidence out-
side the record. 
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In Brown v. Warden, 44 N. J. Law 177, this 
Court held that it will, in a proper case, allow 
proceedings to be taken after argument to sup-
plement the record sent up from the inferior 
court. Vide, also Matthews v. Booye, 58 N. J. 
Law 593; State v. Levin, 92 N. J. Law 552, 564. 
In the former case the Court said that the 
proper course is for the party desiring to amend 
the record, "if there be any necessity for further 
action in the court below,'' to allege diminution 
of the record and sue out a certiorart. In the 
case sub judice, this procedure is unnecessary 
for the reason that there is no necessity for 
further action in the court below-the docu-
ments offered are record evidence and incontro-
vertible. The Court further said: '' Whether 
this course shall be pursued is within the dis-
cretion of the Court, in error, upon the circum-
stances of the particular case.'' The matter, 
therefore, is not governed by a procedural stat-
ute, the Court having latitude to dispose of it 
as it may deem reasonable or appropriate in the 
exercise of its discretion. 

The validity of this view is borne out also by 
the case of Delaware, Lackawanna & Western 
R. R. Co. v. Toff ey, 38 N. J. L. 526, in which 
this Court in its opinion said: '' That in the case 
last cited, the amendment was considered within 
the power of the court, independently of the 
common law procedural act of 1852, is apparent 
from the opinion of the judges.'' 

2. Counsel for complainant-appellee contend 
that this Court cannot take cognizance of the 
judgment entered in the case of Raimondi v. 
Grant B. & L. Ass'n, decided in the Essex Cir-
cuit Court on July 17, 1931, for the reason that 
'' there is nothing before this court to how upon 
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what cause of action that judgment was recov-
ered, or what relation the judgment has to thi s 
mortgage'' ( their Brief, p. 16). They seem to 
have misconceived our point; which is this: tha t 
the burden of loss should be borne exclusivel y 
by the tort feasor Raimondi; that the mort -
gagee had a claim against him for the damag e 
done to the property by his arson, and that to 
this claim or chose the insurer was subrogat ed. 
Monmouth City Fire Ins. Co. v. Hutchinson, 21 
N. J. Eq. 107, and other cases cited in our 
Brief (p. 13). The fact that this claim has been 
reduced to final judgment is hardly a detrimen t 
to the insurer; so the argument of counsel for 
romplainant-appellee on this point seems alto-
gether tangential or irrelevant, a turning from 
what is fundamental to what is distant and rela -
tive. 

3. On page 8 of their Brief, counsel for com-
plainant-appellee cite the cases of Clark v. Smith , 
1 N. J. Eq. 121, and Seacoast Real Estate Co. v. 
American Timber Co., 89 N. J. Eq. 293, as au-
thorities for the proposition that the mortgagee 
may add the cost of necessary repairs to the 
mortgage debt. It need only be said that these 
cases involved repairs made by a mortgagee in 
possession, and the question whether or not their 
cost is chargeable to the mortgage debt arose in 
foreclosure suits wherein one of the partie s in 
each case was the original mortgagor. The nu-
merous authorities cited in our moving brief 
make it clear that such a situation is governed 
by rules other than those that must control the 
facts of the case sub judice. 

4. Counsel for complainant-appellee seem to 
raise the question of whether or not the Associa-
tion had the right to make the repairs. That it 
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had such a right will appear by advertence to 
the following cases: Coggill v. Millburn Land 
Co., 25 N. J. Eq. 87; Jackson v. Turrell, 39 N. J. 
L. 329; Tate v. Field, 56 N. J. Eq. 35; Peiffer 
v. Bates, 45 N. J. Eq. 325; Gordon v. Ware 
Savings Bank, 115 Mass. 591; Naquin v. Texas 
Savings, etc. Co., 95 Texas 213; 58 L. R. A. 
(N. S.) 711. 

5. Counsel for complainant-appellee refer re-
peatedly to the assignment. With reference 
thereto we shall quote from the Vice-Chancel-
lor 's opinion ( S. C., p. 19, 11. 7-13). He said: 

'' The assignment was not recorded. The in-
strument is, in effect, a declaration in writing 
of the insurance company's rights by operation 
of law; the apparent outright assignment of an 
undivided interest being modified by the recitals 
which limited it to the right of sitbrogation; and 
that is admitted by the pleadings.'' 

Furthermore, the policy calls for subrogation 
and not assignment except only when the carrier 
choose to pay off the entire debt secured by the 
mortgage ( S. C., p. 10, 11. 10-32). If by tho 
assignment the carrier intended to get a greater 
right than the policy reserved to it, there was 
110 consideration given for such a benefit. Coun-
sel's argument on page 11 of their Brief, that 
'' there is no reason why tho express terms of 
the assignment should be djsregarded," does 
not, therefore, stand unchallenged. The citation 
of Fire Association v. Schellinger, 84 N. J. Eq. 
464, is not in point, for the reason that the case 
stands for the proposition that the insurer by 
its acts may waive the right of subrogation. It 
does not stand for the proposition that after 
the occurrence of the loss the insurer may with-
hold indemnity unless and until the insured in-
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crease the insurer's rights beyond those con-
templated and bargained for originally. 

Respectfully submitted, 

KALISCH & KALISCH. 

HARRY KALISCH, 

Of Counsel. 
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BRIEF OF COMPLAINANT-RESPONDENT . 

Note . 

Defendant applied to this Court for leave to 
incorporate in the State of Case evidence not pro-
duced at the hearing below. The Court advised 
defendant that it might at its peril print an adden-
dum to the State of Case, which this Court would 
ignore if the added evidence were not such as may 
be considered by an Appellate Court. 

Complainant begs leave to point out that the evi-
dence contained in the ''Addendum'' printed by 
defendant should not be considered by this Court. 

This Court held, in Black v. Delaware and Rari-
tan Canal Co., 24 N. J. Eq. 455,477: 

''In this Court of purely appellate jurisdic-
tion, the struggle must be decided upon the 
case that was made before the Chancellor; no 
new facts can be introduced here by testi-
mony.'' 

This rule was followed in Miller v. Miller, 81 
N. J. Eq. 218, in which the appellant asked this 
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Court to take into consideration a judgment re-
covered after the decree appealed from: 

'' But this court, in Black v. Delaware and 
Raritan Canal Co., 24 N. J. Eq. 455, held that 
in the court of last resort no new facts can be 
introduced by testimony, that such court will 
not presume that the circumstances of the 
case have changed in any respect since the de-
cision in the court below and that the contest 
must be decided in the court above upon the 
case made in the court below.'' 

Assuming that the Practice Act of 1912 applies 
to appeals from Chancery, it does not help appel-
lant. 

The Practice Act of 1912 (P. L. 1912, C. 231, 
p. 382) provides : 

"Upon appeal, or on application for a new 
trial, the court in which the appeal or appli-
cation shall be pending may, in its discretion, 
take additional evidence by affidavit or depo-
sition, or by reference; provided, that the 
error complained of is lack of proof of some 
matter capable of proof by record or other 
incontrovertible evidence, defective certifica-
tion, or failure to lay the proper foundation 
for evidence which can, in fact, without in-
volving some question for a jury, be shown 
to be competent.'' 

The error complained of here is neither '' lack 
of proof of some matter capable of proof by rec-
ord or other incontrovertible evidence'' nor '' de-
fective certification", nor "failure to lay the 
proper foundation for evidence" (Pet. of App., 
pp. 22-24). 

Further, the additional evidence is not for the 
purpose of procuring an affirmance, but to obtain 
a reversal. This Court will not add to the rec-
ord for the purpose of reversing a judgment, 
Ma,rinette Knitting Mills v. Rosenthal, 102 N. J. 
L. 128, 130. 
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Again, the evidence is not new evidence, but 
evidence which defendant failed to produce at the 
trial. 

It is therefore respectfully submitted that this 
attempt to reverse a decree by the introduction of 
•evidence in this court should not be sanctioned, 
and that the ''Addendum'' should be stricken 
from the files. 

The Facts. 

There is no dispute as to the following facts: 
One Allen Raimondi mortgaged premises known 

as # 124-126 South Jefferson Street, Orange, New 
J ,ersey, to defendant Grant Building and Loan 
Association, for $16,000 (Ex. C-1, S. C. 69). Com-
plainant American Eagle Fire Insurance Com-
pany then issued its policies of fire insurance in-
suring said Raimondi as owner, and said defend-
ant as mortgagee under a standard mortgagee 
clause attached to each policy. Said mortgagee 
clause provided, inter alia: 

'' Whenever this Company shall pay the 
mortgagee ( or Trustee) any sum for loss or 
damage under this policy and shall claim 
that, as to the mortgagor or owner, no lia-
bility therefor existed, this Company shall 
to the extent of such payment, be thereupon 
legally subrogated to all the rights of the 
party to whom such payment shall be made, 
under all securities held as collateral to the 
mortgage debt * * *. '' 

On or about June 10, 1925, Raimondi set fire to 
the building, for which act he was indicted, con-
victed and sentenced to prison. Complainant 
then, pursuant to the terms of the mortgagee 
clause, denied liability to Raimondi, but paid de-
fendant the agreed amount of the loss ($3,050.16), 
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and received therefor an assignment of a $3,050.16 
interest in said mortgage (Ex. C-2, S. C. 69). 
Said assignment provided: 

'' STATE OF NEW JERSEY } 
C E ss.: 

OUNTY OF SSEX 

Whereas, the American Eagle Fire Insur-
ance Company was insurer under its policies 
Nos. 15702 and 15560 of the premises located 
at and known as 124-126 South Jefferson 
Street, Orange, New Jersey, under which 
policies Allen Raimondi was the assured, and 
to which were attached mortgagee clauses 
creating liability on the part of the insurer 
to the Grant Building & Loan Association, as 
mortgagee, and 

Whereas, on the 10th day of June, 1925 
said premises were damaged by fire, for which 
damage the said American Eagle Fire Insur-
ance Company has denied liability to the as-
sured, but for which it is liable to the said 
mortgagee under the said mortgagee clauses, 
and 

Whereas, said mortgagee clauses provide 
that under these facts it is entitled to be sub-
rogated to the rights and benefits of the mort-
gagee to the extent of its payment. 

Now, Therefore, 
Know All Men By These Presents, that the 

Grant Building & Loan Association, in con-
sideration of the payment to it by the Ameri-
can Eagle Fire Insurance Company of the 
sum of Three Thousand and Fifty Dollars 
and Sixteen Cents ($3,050.16), hereby assigns 
unto the said American Eagle Fire Insurance 
Company an undivided inter ,est to the extent 
of Three Thousand and Fifty Dollars and 
Sixteen Cents ($3,050.16) in a certain mort-
gage made by Allen Raimondi, given to secure 
the payment of Sixteen Thousand Dollars 
($16,000), and interest, dated the 25th day of 
March, 1925, and recorded on the 31st day of 
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March, 1925, in the office of Register of Essex 
County, in Liber Y 53 of Mortgages, at pages 
159-160, covering premises at 124-126 South 
Jefferson Street, Orange, New Jersey, to-
gether with tho bond or obligation described 
in said mortgage and the moneys due and to 
grow due thereon, and said undivided inter-
est in said mortgage hereby assigned shall 
bear interest at the same rate as the principal 
of said mortgage and shall be paid by the 
mortgagee to the assignee named herein pro-
portionately, if, as and when collected. 

In the event it is necessary for the mort-
gagee to foreclose the mortgage herein re-
ferred to, the mortgagee and the assignee 
hereunder shall share in the proceeds of such 
foreclosure in proportion to their respective 
interests. 

To Have and to Hold the interest hereby 
assigned unto the assignee and to its succes-
sors and assigns forever ; and the assignee 
covenants that there is now owing upon said 
mortgage, without offset or defense of any 
kind, the principal sum of Fifteen Thou-
said Twenty Dollars ($15,020), with interest 
thereon at six per cent ( % ) per annum 
from the 11th day of January, 1926. 

In Witness Whereof the Assignor has 
caused these presents to be signed by its 
proper officers thereunto duly authorized and 
its seal to be affixed, this 10th day of May, 
1926. 

GRANT BUILDING & LOAN ASSOCIATION 

By SAMUEL GOLDMAN, 
President.'' 

A year passed and complainant received nothing 
upon its assignment. Its attorney then wrote to 
defendant's attorney, requesting information as 
to the status of the mortgage and asking for pay. 
ment. These letters (Ex. C-3, S. C., pp. 78-82) 
were written on June 23, 1927, August 23, 1927, 
October 6, 1927, and on various dates thereafter, 
but complainant received neither money nor in. 
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formation and finally filed its bill in this case for 
an accounting. 

By defendant's ans-,:ver, complainant learned 
that on July 2, 1928, in spite of the fact that at 
the time complain.aoit 1-oas clamoring for payment 
(Ex. C-3, S. C., pp. 78-82), defendant cancelled 
the mortgage of record ·without the knowledge of 
complainant. For this cancellation it demanded 
and received only $12,659.20. '' This amount was 
the balance demanded by the defendant, taking 
the principal of the bond and mortgage as $16,000 
and excluding the sum of $3,050.16 paid to said 
defendant by complainant herein" (Amended An-
swer, par. 9, S. C., p. 12). 

Defendant' excuse for ignoring complainant's 
rio-hts is that after the assignment it spent $2,800 
for repairs to the building, ·without the knowledge 
or consent of complainant. At the hearing the 
Vice-Chancellor indicated that that was no excuse, 
since if defendant ,ms justified in making the re-
pairs the co t thereof should have been added to 
the mortgage debt ( S. C., p. 28, 1. 25, to p. 29, 
1. 40). Defendant thereupon obtained leave to 
amend its an wer to allege that at the time the 
mortgage ·was cancelled the property was not 
worth more than the sum due to it, and offered 
testimony to support this allegation. 

At the conclu ion of the hearing the Vice Chan, 
cellor decided that '' defendant wro1wfully sur-
rendered and cancelled said mortgage ·without 
complainant's permi ion and without paying to 
complainant its int ere t therein" and that "said 
morto-age security at the time of such surrender 
and cancellation ·wa worth more than sufficient 
to pay and ati fy aid complainant's and said 
defendant' re pective inter€ t therein'' (Final 
Decree, S. C.,p.16, 1. 35, to S. C., p.17, 1.10). 

From this decree defendant no,v appeals. 
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POINT I. 

Defendant's expenditure of $2,800 for re-
pairs could have been added to the mortgage, 
if the repairs were properly made. If they 
were not properly made, defendant must bear 
the cost of its own error. 

Under Point I of its brief, defendant begins 
with the unjustified premise that the repairs 
were made before May 10, 1926, on which date 
complainant paid the amount of the loss to de-
fendant and received the assignment. The re-
pairs were in fact made after the assignment 
(Answer, par. 7, S. C., p. 11; S. C., p. 27, 1. 15; 
S. C., p. 41, 11. 1-10). From this factually incor-
rect premise defendant makes the curious argu-
ment that defendant had no right to add the 
amount of the repairs to its mortgage because '' a 
mortgage executed as security for a particular 
debt, present or prospective, will not be enforced 
as security for another and different debt'', and 
money expended by the mortgagee for repairs 
creates '' another and different debt''. Hence, 
argues defendant, the amount it expended for re-
pairs to the mortgaged premises was a sort of 
free debt of some unnamed nature, not attached 
to the mortgage, and when complainant paid 
$3,050.16 to defendant and defendant gave com-
plainant the assignment, it was an assignment 
only of this "free debt", although it purported 
to be an assignment of a $3,050.16 interest in a 
$15,020 mortgage. Consequently, argues defend-
ant, it keeps the mortgage and complainant gets 
the "free debt". 

First, it is not true that money expended by a 
mortgagee for repairs creates a debt which may 
not be added to the mortgage debt. If the repairs 
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are made under proper circumstances, the mort-
gagee may add the cost thereof to the mortgage 
debt; Clark v. Smith, l N. J. Eq. 121; Seacoast 
Real Estate Co. v. American Timber Co., 89 N. J. 
Eq. 293, 304. Therefore, if the repairs were prop-
erly made, the cost thereof could have and should 
have been added to the mortgage debt, and if the 
mortgagee failed to do so, it is its own error for 
which it alone must suffer. 

On the other hand, if the circumstances were 
such that defendant had no right to make the re-
pairs, then it may not charge the cost to com-
plainant. 

Defendant has not explained under what con-
ditions the cost of repairs properly made could 
not be a part of the mortgage debt, and yet be a 
debt collectible from the mortgagor. Certainly 
there is nothing in the evidence that shows such a 
situation. If we assume such a situation to exist, 
the answer is that complainant insured defendant 
only with relation to its mortgage debt. Com-
plainant is not concerned with any other debt. 

Secondly ( as will be more fully developed 
under Point II, infra), the assignment gives com-
plainant an interest in the mortgage. If the re-
pairs were made before the assignment, then de-
fendant, for a consideration of $3,050.16, gave 
complainant an interest to that amount in the 
mortgage, covenanting that there was due on the 
mortgage $15,020 with interest, knowing that it 
had a free debt of $2,800 against Raimondi, which 
was not part of the mortgage. It is not claimed 
that the assignment was executed by fraud, mis-
take or duress. Then why should defendant be 
permitted to destroy complainant's rights under 
the contract embodied in the assignment 1 

On the other hand, if, as the record shows, the 
repairs were made after the assignment ( Ans., 
par. 7, S. C., p. 11; S. C., p. 27, 1. 15; S. C., p. 41, 
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11. 1-10), defendant and complainant were then co-
owners of the mortgage. The repairs were made 
without complainant's knowledge or consent. As-
suming that one co-owner may make repairs with-
out his co-owner's knowledge or consent, he may 
only do so under stress of unavoidable necessity. 
When complainant received the assignment, the 
mortgage was then in default ( S. C., p. 64, 11. 20-
30; S. C., p. 71, 1. 10; S. C., p. 61, 11. 1-12). Defend-
ant might have foreclosed. Instead, it repaired 
the premises. If the rep3:irs were not such as 
were unavoidably necessary, such as could be 
added to the mortgage debt, defendant had no 
right to charge them against complainant, its co-
mortgagee-much less to appropriate complain-
ant's interest in the mortgage to pay for the re-
pairs. What is necessary depends on the nature 
of the property. In the case of a mortgage, a 
co-mortgagee could not be justified in repairing 
the security at his co-owner's expense and with-
out his permission unless the situation were one 
in which the cost could be added to the debt. There-
fore, if the cost of the repairs was not a part of 
the mortgage debt, defendant had no right to 
make them, and it certainly has no right to reim-
burse itself by appropriating complainant's inter-
est. If, on the other hand, the repairs were 
properly made, their cost was properly a part of 
the mortgage debt, and should have been paid 
before the mortgage was cancelled. 

Defendant brought in the defense of repairs by 
way of mitigation. It failed to show under what 
circumstances the repairs were made. The Court 
below gave it the benefit of the doubt and assumed 
the repairs were properly made. If, as def end-
ant now seems to urge, they were not properly 
made, then it is no mitigation that they were made 
at all, and we are not concerned with them here. 
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POINT II. 

By the assignment and under the policy, 
complainant had an interest in the mortgage 
for the destruction of which def end ant is lia-
ble to complainant. 

Under Point II of its brief defendant contends 
that complainant's rights should be confined to a 
judgment that was recovered by defendant against 
Raimondi three months after the entry of the final 
decree in this cause.- The existence of a claim of 
the defendant against Raimondi was not pre-
sented to the Court below, nor is there anything 
in the ''Addendum'' to the State of Case printed 
by defendant which deals with this judgment or 
with the proceedings in which it was obtained. 
Complainant knows nothing of it other than what 
is stated in defendant's brief. There is nothing to 
show what issues were involved in that case or 
what relation the judgment has to the mortgage 
involved in this case. This is therefore an effort 
to obtain a reversal of the decree upon a ground 
and upon evidence which was not presented to the 
Court below and which is not disclosed even here. 

In the event that this Court should, however, 
decide to consider the matters now mentioned for 
the first time, complainant wishes to present its 
argument on the merits of Point II of defendant's 
brief. 

Defendant on May 10, 1926, executed to com-
plainant an assignment of a $3,050.16 interest '' in 
a certain mortgage made by Allen Raimondi, given 
to secure the payment of Sixteen Thousand Dol-
lars ($16,000) and interest, dated the 25th day of 
March, 1925, and recorded on the 31st day of 
March, 1925, in the office of the Register'' etc., by 
which assignment defendant expressly agreed to 
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pay complainant its share of the mortgage if, as 
and when collected. It was further agreed by the 
assignment that if foredosure became necessary, 
complainant and defendant were to share propor-
tionately in the proceeds (Ex. C-2, S. C., p. 69). 

Defendant now urges upon this Court that this 
assignment should not be considered as an assign-
ment of an interest in the mortgage, but as an 
assignment of the judgment which defendant re-
covered against Raimondi five years later, and 
about which complainant even today knows noth-
ing. Defendant argues (Brief, p. 12): "It is to 
this judgment that the insurance company by the 
assignment became subrogated; that alone could 
have been reasonable intention and equity must 
look beyond the mere form.'' No authorities are 
cited for this novel proposition, and it is respect-
fully submitted that it is untenable. 

First, no reason is given why the express terms 
of the assignment should be disregarded. Neither 
below nor here does defendant argue that the as-
signment does not correctly set forth the contract 
between the parties, or that it was procured by 
fraud or duress. The assignment is an unambigu-
ous contract for which complainant paid $3,050.16. 
Is there any reason why its plain, unambiguous 
terms should not be enforced 1 Certainly no rule 
of public policy prevented the parties from enter-
ing into this contract. As the Court of Errors and 
Appeals said in Fire Association v. Schellenger, 
84 N. J. Eq. 464, 465, in an analagous situation: 

"Whatever may be the extent of the right 
of subrogation residing in an indemnitor, 
under such a state of facts as the present 
case exhibits, in the absence of any agree-
ment upon the subject between the indemni-
tor and the indemnitee, we see no reason for 
denying the power of the parties to curtail, or 
even to destroy it, by mutual consent, if they 
see fit to do so. An agreement to that end 
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runs counter to no prov1s10n of the written 
law, and is not opposed to any public policy 
of the state. The right of subrogation is a 
mere personal one, conferred solely for the 
benefit of individuals; and a right of this 
character may always be waived by the party 
in whom it resides.'' 

Secondly, even if we do look behind this assign-
ment, as defendant requests this Court to do, we 
find that by the express terms of the policy com-
plainant's right of subrogation was not limited to 
whatever defendant chose to give it, but extended 
to all the rights of the defendant. The policy 
provided (S. C., p. 10, 11. 15-32): 

'' Whenever this Company shall pay the 
mortgagee ( or Tmstee) any sum for loss or 
damage under this policy and shall claim that, 
as to the mortgagor or owner, no liability 
therefor existed, this Company shall, to the 
extent of such payment, be thereupon legally 
subrogated to all the rights of the party to 
whom such payment shall be made, under all 
securities held as collateral to the mortgage 
debt * * * ". 

The express terms of the policy, as well as the 
express terms of the assignment, therefore dis-
prove defendant's contention that complainant's 
rights are confined to the judgment against 
Raimondi. 

It has been repeatedly held in New Jersey that 
the insurer who insures a mortgagee interest is 
entitled to the mortgage by way of subrogation; 
Hare v. Headley, 54 N. J. Eq. 545; Ordway v. 
Chace, 57 N. J. Eq. 478; Palmer v. Niagara Fire 
Insurance Co., 87 N. J. Eq. 347; Niagara Fire In-
surance Co. v. Fitzinunons, 101 N. J. Eq. 437,439; 
Security Building and Loan Associationv. Grande, 
102 N. J. Eq. 320. In Security Building and Loan 
Association v. Grande, the Court held: 
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'' The insurance company's contract of im-
munity to the mortgagee from meritorious 
defenses it may have against the owner is 
purely personal to the mortgagee, and condi-
tional that the mortgage debt be assi 0 ned 
upon payment of the policy. 'The standard 
mortgagee clause creates an independent con-
tract of insurance for the separate benefit of 
the mortgagee and grafted on the main con-
tract of insurance contained in the policy it-
self and to be rendered certain and to be un-
derstood by reference to the policy.' Reed v. 
Firemen's Insurance Co., 81 N. J. Law 523. 
* * * The contract of the insurance company 
is not that the payment of the loss shall be 
in discharge of the mortgage, but that the 
payment shall be the consideration for an 
assignment of the debt. 

The contract with the mortgagee does not, 
and never can, inure to the benefit of the 
owner. If and when the insurance company 
discharges its obligation to the mortgagee, 
claiming that it owes no duty to the owner, 
then it will step into the shoes of the mort-
gagee by way of subrogation or assignment.'' 

The Court of Errors and Appeals has gone fur-
ther, and has held that even without an express 
stipulation, the insurer is entitled to be subrogated 
to all of the creditor's rights. In The Sussex 
County Mutual Insurance Co. v. Woodruff, 26 N. J. 
L. 541, a situation almost identical with the case 
at bar was before the Court. As th€ Court said 
(p. 554) : 

'' The counsel for th€ plaintiffs in error con-
tended that the assured had a lien upon the 
'Forge property' for the purchase money, 
which was $3500; that the insurance was to 
protect th€ assured from loss in a debt which 
Ryerson owed the assured; that the purchase 
money of the 'Forge property' was owing· 
from Ryerson to the assured, and constituted 
part of the debt which was protected by the 
insurance; or, in other words, if this insur-
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ance had not been effected, the lien which the 
defendant in error had upon the 'Forge 
property' for the purchase money, he would 
have had a right to use as an indemnity 
against this loss by fire. Assuming this to be 
so, counsel contend that as the assured con-
veyed the 'Forge property' to Space, the com-
pany are entitled to have credited on the 
amount of the loss by the fire the value of the 
'Forge property'." 

The Court approved this contention and set 
down the principles governing subrogation in de-
tail and at length, despite the fact that it could 
not apply those principles in the case then before 
it. The opinion of the Court on this point (pp. 
555-559) is too long to quote here in its entirety. 
In part it said: 

'' The principle is certainly well established, 
that the insurer is entitled to be subrogated 
to all the rights and remedies of the assured 
to obtain compensation for his loss from 
other persons. It is thus stated by the Chan-
cellor, who delivered the opinion of the court 
in the case of the Etna Fire Ins. Co. v. Tyler, 
16 Wend. 385, 397. 'The principle of equi-
table subrogation or substitution of the under-
writers in the place of the assured, is recog-
nized by every writer on the subject of 
insurance, and is constantly acted upon in 
courts of law, as well as in equity; so that 
when the assured has any claim to indemnity 
for his loss against a third person, who is 
primarily liable for the same, if the assured 
discharges such third person from his liabil-
ity before the payment of the loss by the un-
derwriters, he discharges his claim against 
them for such loss pro tanto. Or, if he ob-
tains payment from such third person after-
wards, it is in the nature of salvage, which he 
holds as trustee for the underwriters, who 
had paid his loss.' It is certainly true, upon 
these principles, that if the defendant in error 
had a lien upon the 'Forge property' for the 
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purchase money, whatever he could have real-
ized out of that lien would have reduced the 
debt pro tanto which Ryerson owed him. It 
was that debt which was insured, and not the 
assured 's estate in any particular property. 
Angell on Life and Fire Ins., Sec. 59. That 
lien, therefore, was on a claim which he could 
enforce to indemnify himself for the loss 
which he had sustained by the fire. Upon the 
principle that the insurer is entitled to every 
claim to indemnity, for the loss, which the 
assured has against a third person who is 
primarily liable for the same, if the defendant 
in error had a lien for the purchase money 
upon the 'Forge property', the plaintiffs in 
error are entitled to the benefit of that lien as 
it existed in the hands of the assured at the 
time the loss occurred. When this suit was 
commenced, the first of June, 1854, the ac-
counts between Dr. Woodruff and Ryerson, 
according to the statement furnished by the 
former on the trial, show the balance of the 
debt due from Ryerson was $4,457.24. He 
had not then given a deed for the 'Forge prop-
erty', the title still remained in him. If he re-
tained a lien on the property for the purchase 
money, and could have realized out of it $3500, 
the full amount, deducting that from the debt 
due him as stated above, it would have left 
a balance of $957.24 due from Ryerson to Dr. 
Woodruff. It was this debt that was insured. 
If Woodruff had a right to enforce his lien 
for the purchase money, and thus reduce the 
debt which was insured, to that right the com-
pany, upon payment of the loss, was entitled 
to be subrogated. Whatever other securities 
Woodruff had in his hands, which in law or 
equity he could appropriate as an indemnity 
for his loss, the benefit of such securities, 
upon the company's paying the loss, enured 
to them.'' 

It is therefore triply certain that complainant's 
rights extend to the mortgage, for the assignment 
so provides, the policy so provides, and the cases 
so hold. 
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If it be argued by defendant that admitting com-
plainant's rights in the mortgage, complainant 
was not injured by the surrender of the security 
since defendant will now give it the benefit of this 
judgment against Raimondi, the answers are as 
numerous as they are sufficient. First, by the 
assignment and the policy complainant was given 
an interest in the mortgage, and cannot be called 
upon now to take something else. Secondly, the 
alleged claim against Raimondi was not presented 
to the Court below where its validity and its rela-
tion to this suit could be examined. Thirdly, there 
is nothing before this Court to show upon what 
cause of action that judgment was recovered, or 
what relation the judgment has to this mortgage. 
Fourthly, it is not disputed that the mortgage was 
worth enough to satisfy defendant's and complain-
ant's claim, but there is nothing to show the value 
of the judgment. Fifthly, complainant had a 
property right in the mortgage and the right to 
have it enforced for its reimbursement, which 
right defendant destroyed. 

It is admitted that when defendant cancelled 
the mortgage, complainant's rights in the mort-
gaged premises were completely destroyed (Brief, 
p. 8, 11. 11-23). Under these circumstances, the 
cases ( including those cited by defendant) uni-
formly hold that defendant is liable to complain-
ant for the value of the interest destroyed. Sussex 
County Mutual Insurance Co. v. Woodruff, 26 
N. J. L. 541; Monmouth City Fire Insurance Co. v. 
llutchinson, 21 N. J. Eq. 106; Fire Association v. 
Schellinger, 83 N. J. Eq. 144 (reversed on other 
grounds, 84 N. J. Eq. 464). 

Defendant relies on Fire Association v. Wells, 
84 N. J. Eq. 484, and Camden Fire Insu .rance 
Company v. P.rezioso, 93 N. J. Eq. 318. Those 
cases hold that where an insured gives a tort 
feasor a release under circumstances which per-
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mit the insurer to proceed against the tort f easor 
notwithstanding the releasB, then the insurer has 
not been prejudiced and may not sue the insured. 
These cases are not in point here, since in the case 
at bar defendant admits that complainant's rights 
in the land are completely barred (Brief, p. 8, 11. 
11-23). But, defBndant argues, we may have the 
judgment against Raimondi. That argument has 
already been answered. 

The last point in defendant's brief is that the 
insured is not liable to the insurer unless the total 
recBived from the insurer, tho tort f easor and from 
the securities in his hands, exceeds his loss. That 
rule does not touch cases of this class. This case 
is governed by another principle, which is that 
the insurer is entitled to be subrogat€d to all the 
securities held by the insured, and if he bars the 
insurer's recourse to any of them, the insurer is 
pro tanto discharged. Sussex C aunty M utua.l In-
surance Company vs. Woodruff, 26 N. J. L. 541; 
Monmouth City Fire Insurance Co. v. Hutchvnson, 
21 N. J. Eq. 107; Fire Association v. Schellinger, 
83 N. J. Eq. 144. A further answer is that hBre 
defendant received its mortgage debt of $16,000 
and the insurance also. That it ihereaftBr spent 
$2,800, which it failed to get back, cannot affect 
the rights of complainant. 

It is therefore respectfully submitted that the 
final decree of the Court of Chancery should be 
affirmed. 

Respectfully submitted, 
ARTHUR T. VANDERBILT, 

Solicitor and Counsel 
for Complainant-Respondent. 
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1. With regard to the papers in the adden-
dum to the State of Case, which are proof of the 
fact that at the time the mortgage was cancelled 
of record by the Association, the property was 
not then owned by the original mortgagor, Rai-
mondi, they are offered not to controvert or 
qualify a finding of the trial court, but, rather, 
on the contrary, to furnish record proof of a 
fact known to both parties on trial, uncontra-
dicted by the complainant-appellee, and stated 
by the Vice-Chancellor in his opinion. The fact 
is alleged in paragraph 9 of the Amended An-
swer (S. C., p. 12, 1. 20), was discussed during 
the hearing (p. 44, 1. 8), and stated by the Vice-
Chancellor (p. 19, 1. 14). "At that time," he 
said, '' $15,020 was due on the mortgage, which 
was reduced by subsequent owners, to $12,-
659.20" (italics supplied). 

The subsequent assignments of the mortgage 
or conveyances of the property in question were 
not established by record proof at trial, for the 
reason that the theory of the trial as understood 
by the parties did not involve a consideration 
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of this phase of the case; while the decree of the 
Court of Chancery, as evidenced by the opinion 
of the Vice-Chancellor is founded primarily on 
the proposition that the doctrine of tacking is 
applicable to a situation such as subsists in the 
case sub judice. The contention of the appel-
lant is that the principle of tacking has no ap-
plication or relevance where the property was 
not owned by the original mortgagor at the time 
of the ,cancellation of the mortgage, and for this 
reason offers the recorded deeds or assignments 
in evidence, to be incorporated as part of, or 
addendum to, the State of Case. 

That it is within the province of this vener-
able Court to take cognizance of these documents 
appears indubitably from a consideration of the 
Rules of the Court of Errors and Appeals and 
reported cases. 

Rule 19 of this court states that '' The appel-
lant or plaintiff-in-error shall provide a State 
of Case, which shall contain, in appeals, the 
pleadings, proofs and order or decree in Chan-
cery, with the petition of appeal and answer 
thereto, or, in error, the record and bills of ex-
ceptions, with the assignments of errors and 
joinder in error, the reasons given in the court 
below for the decree, order or judgment com-
plained of, and any other documents proper to 
be considered in this court." It is submitted 
that the blanket class-'' any other documents''-
is such as should and does include the documents 
offered. 

In Hess v. Conway, 144 Pac. 205; affirmed, 
II olmes v. Conway, 241 U. S. 624, it was held 
that, independently of statute, the appellate tri-
bunal may avail itself of authentic evidence out-
si<le the record. 
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In Brown v. Warden, 44 N. J. Law 177, this 
Court held that it will, in a proper case, allow 
proceedings to be taken after argument to sup-
plement the record sent up from the inferior 
court. Vide, also Matthews v. Booye, 58 N. J. 
Law 593; State v. Levin, 92 N. J. Law 552, 564. 
In the former case the Court said that the 
proper course is for the party desiring to amend 
the record, '' if there be any necessity for further 
action in the court below,'' to allege diminution 
of the record and sue out a certiorari. In the 
case sub judice, this procedure is unnecessary 
for the reason that there is no necessity for 
further action in the court below-the docu-
ments offered are record evidence and incontro-
vertible. The Court further said: '' Whether 
this course shall be pursued is within the dis-
cretion of the Court, in error, upon the circum-
stances of the particular case.'' The matter, 
therefore, is not governed by a procedural stat-
ute, the Court having latitude to dispose of it 
as it may deem reasonable or appropriate in the 
exercise of its discretion. 

The validity of this view is borne out also by 
the case of Delaware, Lackawanna & Western 
R. R. Co. v. Toff ey, 38 N. J. L. 526, in which 
this Court in its opinion said: '' That in the case 
last cited, the amendment was considered within 
the power of the court, independently of the 
common law procedural act of 1852, is apparent 
from the opinion of the judges.'' 

2. Counsel for complainant-appellee contend 
that this Court cannot take cognizance of the 
judgment entered in the case of Raimondi v. 
Grant B. & L. Ass'n, decided in the Essex Cir-
cuit Court on July 17, 1931, for the reason that 
'' there is nothing before this court to show upon 
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what cause of action that judgment was recov-
ered, or what relation the judgment has to this 
mortgage'' (their Brief, p. 16). They seem to 
have misconceived our point; which is this: that 
the burden of loss should be borne exclusively 
by the tort feasor Raimondi; that the mort-
gagee had a claim against him for the damage 
done to the property by his arson, and that to 
this claim or chose the insurer was subrogated. 
Monmouth City Fire Ins. Co. v. Hittchinson, 21 
N. J. Eq. 107, and other cases cited in our 
Brief (p. 13). The fact that this claim has been 
reduced to final judgment is hardly a detriment 
to the insurer; so the argument of counsel for 
complainant-appellee on this point seems alto-
gether tangential or irrelevant, a turning from 
what is fundamental to what is distant and rela-
tive. 

3. On page 8 of their Brief, counsel for com-
plainant-appellee cite the cases of Clark v. Smith, 
1 N. J. Eq. 121, and Seacoast Real Estate Co. v. 
American Timber Co., 89 N. J. Eq. 293, as au-
thorities for the proposition that the mortgagee 
may add the cost of necessary repairs to the 
mortgage debt. It need only be said that these 
cases involved repairs made by a mortgagee in 
possrssion, and the question whether or not their 
cost is chargeable to the mortgage debt arose in 
foreclosure suits wherein one of the parties in 
each case was the original mortgagor. The nu-
merous authorities cited in our moving brief 
make it clear that such a situation is governed 
by rules other than those that must control the 
facts of the case sub j1tdice. 

4. Counsel for complainant-appellee seem to 
raise the question of whether or not the Associa-
tion had the right to make the repairs. That it 
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had such a right will appear by advertence to 
the following cases: Coggill v. Millburn Land 
Co., 25 N. J. Eq. 87; J a.ckson v. Turrell, 39 N. J. 
L. 329; Tate v. Field, 56 N. J. Eq. 35; Peiffer 
v. Bates, 45 N. J. Eq. 325; Gordon v. Ware 
Savings Bank, 115 Mass. 591; Naquin v. Texas 
Savings, etc. Co., 95 Texas 213; 58 L. R. A. 
(N. S.) 711. 

5. Counsel for complainant-appellee ref er re-
peatedly to the assignment. With reference 
thereto we shall quote from the Vice-Chancel-
lor 's opinion ( S. C., p. 19, 11. 7-13). He said: 

'' The assignment was not recorded. The in-
strument is, in effect, a declaration in writing 
of the insurance company's rights by operation 
of law; the apparent outright assignment of an 
undivided interest being modified by the recitals 
which limited it to the right of sitbrogation; and 
that is admitted by the pleadings." 

Furthermore, the policy calls for subrogation 
and not assignment except only when the carrier 
choose to pay off the entire debt secured by the 
mortgage (S. C., p. 10, 11. 10-32). If by the 
assignment the carrier intended to get a greater 
right than the policy reserved to it, there was 
no consideration given for such a benefit. Coun-
sel's argument on page 11 of their Brief, that 
'' there is no reason why the express terms of 
the assignment should be disregarded,'' docs 
not, therefore, stand unchallenged. The citation 
of Fire Association v. Schellinger, 84 N. J. Eq. 
464, is not in point, for the reason that the case 
stands for the proposition that the insurer by 
its acts may waive ihe right of subrogation. It 
does not stand for the proposition that after 
the occurrence of the loss the insurer may with-
hold indemnity unless and until 1he insured in-
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crease the insurer's rights beyond those con-
templated and bargained for originally. 

Respectfully submitted, 

KALISCH & KALISCH. 
HARRY KALISCH, 

Of Counsel. 
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