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IN CHANCERY OF NE)V JERSEY. 

BETWEF:N SETH W. MAGIE, Complainant, 
AND ) 

THE GERMAN EVANGELICAL LUTHERAN CHURCH { BILL TO 

AND CONGREGATION OF THE CITY OF NEWARK, 1 

CONNECTED WITH THE EVANG~LICAL LUTHERAN l FORECLOSE. 
MINISTERIUM OF THE CITY OF NEW YORK, &c. and) 
others, Defendants. 

FILED DEC. 27 1855. 

To his Honor, Benjamin TVilliamson, Esquire, O/ianeellor ef tlie 
State ef New Jersey : 

Humbly complaining, sheweth nnto yonr H0nor, your orator, 
Seth W. Magie, of the city of Newark, in the County of Essex, 
and State of New Jersey, that on or about the twenty-second day 
of December, in the year of our Lord one thousand eight hundred 
and fifty-four, The German Evangelical Lutheran Church and 
Congregation of the city of Newark, connected with the Evan-
gelical Lutheran J\tiinisterium of the State of New York and ad-
jacent parts, a body corporate under the laws of the said State of 
New Jersey, was or pretended to be seized in fee simple of all 
that certain lot, tract or parcel of land and premises hereinafter 10 
particularly described, situate, lying and being in the said city of 
Newark. 

And your orator further sbeweth unto your Honor, that the 
said corporation being on the day and year aforesaid justly and 
truly indebted to one J olm Laible, of said city of Newark, in the 
sum of four hundred and twenty-eight dollars of lawful money of 
the United States of America, did then, to wit, on the day and 
year aforesaid, in dne form of law, duly make, execute and de-
liver to said John Laible, in order to secure to him the repayment 
of said money with lawful interest thereon, their certain bond or 20 
obligation in writing, duly sealed with their corporate seal and 
signed by Frederick G. :Maschop then being President of the 
board of '.rrustees of said Corporation, and dated the same day 
and year aforesaid, whereby the said Corporation became held 
and firmly bound unto the said John Laible in the sum of eight 
hundred and fifty-six dollars, lawful money of the United States 
of America, to be paid to the said J olm Laible, or to his certain 
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attorney, executors, administrators or assigns, to which payment 
well and truly to be made the said Corporation did bind them-
selves and their successors firmly by said bond or obligation. 
Under which said bond or obligation a condition was written that 
if the therein above bounden Corporation or their successors or 
any of them should well and truly pay, or cause to be paid, unto 
the therein above named John Laible, or to his certain attorney, 
executors, administrators, or assigns, the just and foll sum of four 
hundred and twenty-eight dollars, lawful money aforesaid, in one 

10 year from the date of said bond or obligation, with lawful interest 
for the same at the rate of seven per cent. per annum, payable 
semi-annually, without any fraud or other delay, then said obli-
gation to be void, or else to be and remain in full force and virtue, 
as in and by the said bond or obligation, being in the possession 
and custody of your orator ready to be produced and proved as 
the Honorable Court shall direct, may and will on reference 
thereto more fully and at large appear, and to which for greater 
certainty your orator prays leave to refer. 

And your orator further shcwetb, that in order further to secure 
20 the payment of the said sum of four hundred and twenty-eight 

dollars together with lawful interest thereon, the said Corporation, 
on or about the year aforesaid, did duly in due form of law make, 
execute and deliver to the said John Laible their certain Inden-
ture of Mortgage, dated said day and year, and by which said 
Indenture of Mortgage ( which was made between the said Cor-
poration of the first part, and said John Laible of the second 
part,) it was witnessed that the said party of the first part thereto 
for and in consideration of the sum of four hundred and twenty-
eight dollars, lawful money of the United States of .America, to 

30 them in hand well and truly paid by said party of the second 
part thereto, at and before the en.sealing and delivering of said 
Indenture of Mortgage, the receipt whereof was thereby acknow-
ledged, and tho said party of the firs~ part thereto therewith fully 
satisfied, contented and paid, had given, granted, bargained, sold, 
aliened, released, enfeoffed, conveyed ancl" confirmed, and by said 
Indenture of Mortgage did give, grant, bargain, sell, alien, re-
lease, enfeoff, convey and confirm to the said party of the second 
part thereto, and to his heirs and assigns forever, all that certain 
lot, tract or parcel of land and premises hereinafter particularly 

4.0 described, situate, lying and being in the city of Newark, in the 
county of Essex and State of New Jersey, beginning at the 
northeasterly corner of a lot now or lately John Gardner's, lying 
on the south side of Mechanic street, thence running southerly 
along his line one hundred and five feet more or less to the bury-
ing ground, thence easterly along the line of said burying ground 
thirty-five feet to (late) Abner Warren's line, thence northerly 
along his line one hundred and five feet more or less to l\Iechanic 
street aforesaid, thence westerly along the line of said street thirty-
five feet to the place of beginning; being the same land and prem-

..50 ises conveyed to the said party of the first part thereto, by Samuel 
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H. Oongar and wife, by deed dated the thirty-first day of Octo-
ber, A. D. 1839, recorded in Book K of Deeds for Essex county, 
in pages 142, 143 and 144, together with all and singular the 
profits, privileges and advantages, with the appurtenances to the 
same belonging or in any wise appertaining; and also all the 
estate, right, title, interest, property, claim and demand whatso-
ever, of the said party of the first part thereto, of, in and to the 
same, and of, iu and to every part and parcel thereof, to have and 
to hold all and singular the therein above described tract or parcel 
of land and premises, with the appurtenances, unto the said party 10 
of the second part thereto, his heirs and assigns, to the only proper 
use and benefit and behoof of the said party of the second part 
thereto, his heirs and assigns forever : Provided al ways, and it 
was thereby declared to be agreed by and between the parties to 
said Indenture of Mortgage, that if the said party of the first 
part thereto, or their successors, did and should well and truly 
pay or cause to be paid to the said John Laible, or to his certain 
attorneys, executors, administrafors or assigns, the just and full 
sum of four hundred and twenty-eight dollars, lawful money 
aforesaid, in one year from the date of said Indenture of 1\Iort- 20 
gage, with lawful interst for the same at the rate of seven per 
cent. per annum, payable semi-annually, agreeably to the condi-
tion of said bond or obligation, without any deduction or defalca-
tion for taxes, assessments, or any other imposition whatsoever, 
that then and from thenceforth the said Indenture of l\Iortgage 
and said bond or obligation, and every thing in said bond or obli-
gation and Indenture of Mortgage contained, should cease and be 
void, anything in said Indenture of Mortgage and bond or obliga-
tion contained to the contrary in any wise notwithstanding ; and 
the said party of the first part thereto, for themselves and their 30 
successors, did thereby covenant and grant to and with the said 
John Laible, bis heirs and assigns, that he the said John Laible, 
his heirs and assigns, should and might from time to time and at 
all times after default should be made in the performance of the 
proviso or condition in said Indenture of Mortgage contained, 
peaceably and quietly enter into, have, hold, use, occupy, possess 
and enjoy all and singular the therein above granted and bar-
gained premises, with the appurtenances, without the let, suit, 
hinderance, trouble or denial of the said party of the first part 
thereto, or their successors, or any person or persons whatsoever: 40 
as in and by the said Indenture of Mortgage, duly made and ex-
ecuted and delivered by said Corporation to said John Laible, 
sealed with the corporate seal of said Corporation, and signed by 
said President of said board of Trustees, now in the custody and 
possession of your orator and ready to be produced and proven as 
this Honorable Court shall direct, and to which when produced, 
your orator for the greater certainty prays leave to refer, may 
and will on reference thereto more fully and at large appear. 

And your orator further sheweth unto your Honor, that the 
execution and delivery of said Indenture of Mortgage were in 50 



due form of law proved, that is to say, on the twenty-sixth day of December, in the year of our Lord one thousand eight hun-dred and fifty-four, personally appeared before Stephen R. Haines, Esquire, then one of the Judges of the Court of Common Pleas, in and for said County of Essex, Mads Graah, who being by said Judge, duly sworn, did depose and say: that Frederick Maschop was President of the Board of Trustees of the Corporation of the German Evangelical Lutheran Church and Congregation of the City of Newark, connected with the Evangelical Lutheran 10 Ministerium of the State of New York and adjacent parts, and that he, the deponent, was their Secretary; that he saw said Frederick Maschop affix their corporate seal and subs~ribe his name to said indenture of mortgage, and that he affixed said seal and subscribed his name in obedience to a resolution of the Board of 1'rustees of said corporation; and that said deponent did at the execution thereof subscribe his name as a witness thereto as in and by a certificate of said proof duly made and endorsed on said indenture of mortgage, and signed by said Stephen R. Haines, Esquire, Judge as aforesaid, more fully and at large 20 appears, and to which certificate, your orator, for greater certainty, prays leave to refer. 
And your orator further sheweth unto your Honor, that after-wards, to wit, on the fourth day of January, in the year of our Lord one thousand eight hundred and fifty-five, at forty.five minutes after eleven o'clock, in the forenoon, said indenture of mortgage was received in the office of the Clerk of said Court of Common Pleas, and Registered in Book H. 3. of Mortgages for said Connty of Essex, in pages 7 l and 72, by J arnes J. Terhune, Clerk of said Court of Common Pleas, as in and by the registry 30 now remaini11g in said Clerk's office, and a minute thereof endorsed on said indenture of mortgage, and signed by said J ame.s J. Terhune, Clerk as aforesaid, sufficiently appears, and to which said registry and minute thereof, so as aforesaid endorsed on said indenture of Mortgage and signed as aforesaid, your orator, for greater certainty, prays to refer, if it be necessary so to do. And your orator further sbeweth unto your Honor, that on the thirtieth day of Decern ber, in the year of our Lord one thousand eight hundred and fifty-four, the said John Laible by his certain deed of assignment of that elate, under his hand and seal, duly 40 made and executed did, for and in consideration of the sum of four hundred and twenty-ejght dollars, lawful money of the United States of America, to liim in hand paid by your orator, at and before the ensealing and delivery of said deed of assignment, the receipt whereof was thereby acknowledged, grant, bargain, sell, assign, transfer and set over unto your orator, said tract or parcel of land and premises, and said indenture of mortgage, together with said Bond or obligation and the money due and to grow due thereon, with the interest, to have and to hold the same unto your orator, and to his heirs, executors, administrators or 50 assigns forever, subject only to the proviso in the said indenture 
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of mortgage mentioned, and the said John Laible did thereby 
make, constitute and appoint your orator, his true and lawful 
Attorney, irrevocable in his name or otherwise, but at your 
orator's proper costs and charges, to have, use and take all lawful 
ways and means for the recovery of all the said money and interest, and in case of payment, to discharge the same as fully 
as he might or could do, if said deed of assignment were not made, and said John Laible did thereby covenant, promise and 
agree to, and with your orator, that there was, on the day of the 
date of said deed of assignment, due and owing upon said Bond 10 and Mortgage, the sum of four hundred and twenty-eight dollars, 
and thereby did guarantee the p~yment thereof, as in and by the 
said deed of assignment, now in the custody of your orator, ready 
to be procluced and proven as this Honorable Court shall direct, 
and to which, when producen, your orator for greater certainty 
prays leave to refer, may and will more fully and at large appear. 

And your orator further she\veth unto your Honor, that the 
execntivn and delivery of said deed of assignment were in due form of law duly acknowledged by said John Laible, on the day 
of the date of that deed, that is to say, on that day before said 20 Stephen R. Haines, Esquire, J ndge as aforesaid, personally ap-
peared said John Laible, and said Judge being satisfied that he was the grantor in said deed of assignment named, and having 
first named known the contents thereof to him, said J obn Laible 
did thereupon acknowledge that he signed, sealed and delivered 
the same as his voluntary act and deed ; as in and by a certificate 
of said acknowledgment endorsed on said deed of assignment and signed by said Stephen R. Haines, Judge ae aforesaid, may and will more fully and at large appear, and to which certificate your 
orator for greater certainty prays leave to refer. 30 And your orator further sheweth unto your Honor, that on the fourth day of January, in the year of our Lord one thousand 
eight hundred and fifty-five, said <leed of assignment was received in said Clerk's office, and recorded by said Clerk, in Book No. 1, 
of Assignments of Mortgages, for said Essex County, in page 466, as in and by the record thereof, and a minute thereof endorsed 
on said deed of assignment and signed by said Clerk sufficiently appears, and to which for greater certainty your orator prays leave to refer, if necessary. 

And your orator further sheweth unto your Honor, that on or 40 about the thirty-first day of October, in the year of our Lord one 
thousand eight hundred and thirty-nine, as appears by the record or Registry of Mortgages of said Essex County, said 
corporation gave upon said tract of land and premises to Samuel H. Congar, a mortgage to secure the payment of eight hundred 
dollars or some other sum of money; and as appears by said 
record or registry afterwards, and on or about the first day of July, in the year of our Lord one thousand eight hundred and 
forty-eight, said corporation gave to the said Samuel H. Congar, 
another mortgage of and upon said tract of land and premises to 50 
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secure the payment of the sum of three hundred dollars, or some 
other sum of money; by reason of which mortgages, or one of 
them, said Samuel H. Congar may claim to have some estate, 
right, title or interest in or to the said mortgaged land and prem-
ises or some part of the same : But whether anything, and if 
anything, how much is now due on said mortgages, your orator 
is ignorant, and prays a discovery thereof from the said Samuel 
H. Congar. 

And you1.· orator further sheweth that all the principal money 
10 mentioned in the said bond or obligation and secured thereby and 

by the said deed of mortgage of your orator, with large arrears 
of interest, still remains due and owing to your orator, no part 
thereof having been paid to said John Laible before the recording 
of said deed of assignment, or since then to your orator so that 
your orator is greatly delayed and disappointed in the receipt of 
the said moneys, by means of which said several premises the 
said deed of mortgage of your orator, and the estate thereby 
mortgaged as aforesaid, have become absolute in your orator and 
his heirs. 

20 And your orator further sheweth, that the said Corporation since 
the execution of your orator's said mortgage, have possessed and 
enjoyed, and that they do still possess and enjoy the said mort-
gaged premises, ,vith the appurtenances, and that they have 
al ways received, and still do receive, the rents, issues, and profits 
thereof. 

And your orator further shcweth, and expressly charges that 
the saicl mortgaged premises are a slender and scanty security for 
the payment of the said principal monies and arrears of interest 
so do to your orator as aforesaid, and that he or some other person 

30 or persons for him, has frequently and in a friendly manner 
applied to the said Corporation and Samuel H. Congar, or one of 
them, and requested them, or one of them, to pay and discharge 
the said principal and interest moneys so due to your orator on 
the said bond or obligati01.1 and deed of mortgage given by the 
said Corporation, and assigned to your orator; and your orator 
well hoped that the said Corporation and Samuel H. Congar, or 
one of them, would have com plied with such reasonable requests 
of your orator, and would have paid to him the said principal and 
interest moneys so as aforesaid due to your orator on the said 

40 bond or obligation ancl Deed of Mortgage, as in equity and good 
conscience they ought to have done. But now so it is, may it 
please your Honor, that the said Corporation and Samuel H. 
Congar, combining and confederating together, and to and with 
divers other persons at present unkno, 1vn to your orator, but whose 
names, when discovered, he prays may be inserted herein, with 
proper and apt words to charge them, how to injure and aggrieve 
your orator in the premises, and to defraud him of the said prin-
cipal and interest moneys, so as aforesaid clue to your orator on 
the said bond or obligation and Deed of Mortgage herein before 

50 mentioned, and assigned to you~ orator, as aforesaid, sometimes 
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giye out and pretend, that although your orator's estate in the 
said mortgaged premises, contained in tl1e mortgage assigned to 
him as aforesaid, may have become absolute at law, yet that your 
orator cannot dispose of the same to any purchaser in any manner, 
and that the same will be subject to an equity of redemption; 
and at other times the said confedefates pretend that the said 
mortgaged premises are charged or chargeable with other encum-
brances prior to your orator's said mortgage, but when and to 
whom given, and for what consideration, they refuse to discover ; 
whereas your orator cha.rges and insists that if any such pretended 10 
incumbrances do exist, they are fraudulent and void, and given 
for no good or valuable consideration, or are paid and satisfied, 
and kept on foot by fraud, to injure and aggrieve your orator, and 
ought to be delivered up to be cancelled, or declared to be of no 
effect against your orator, who had no notice of any such pre-
tended encumbrances. All which actings and doings of the said 
Corporation and Samuel H. Cougar, and their confederates are 
contrary to equity and good con·science, and tend to the manifest 
wrong, injury, and oppression of your orator. In tender consi-
deration whereof, and for as much as you orator has not a com- 20 
plete and safe remedy in the premises at and by the strict rules 
of the common law, nor can foreclose the equity of redemption of 
the said mortgaged premises or safely sell the same for the pay-
ment and satisfaction of the said principal monies and arrears of 
interest, so as aforesaid due to your orator on said bond and obli -
gation and deed of mortgage, given to said J obn Laible, and by 
him assigned to your orator, without the aid and decree of this 
honorable Court. 

To the end, therefore, that the said Corporation and Samuel 
H. Congar and their confederates, when discovered, may, said 30 
Congar, upon his corporal oath, and said Corporation, according 
to law and the practice of this Court, true, full and perfec.t an-
swers make to all and singular the premises, as fully and partic-
ularly as if the same were here again repeated, and they and 
each of them thereto particularly interrogated, according to the 
best of their respective knowledge, information, remembrance, 
and belief; and that the said Corporation and Samuel H. Congar, 
or some one of them, may be decreed to pay to your orator, the 
said principal sum of four hundred and twenty-eight dollars, 
herein before mentioned and expressed, so due to him on the said 40 
bond or oblig·ation and deed of mortgage herein before mentioned, 
and set forth and assigned to your orator, as aforesaid, and all the 
interest money now due and to grow dne thereon, together with 
all your orator's costs and charges in equity in this behalf sus-
tained, by a short day, to be appointecl by this honorable Court; 
and in default thereof that the said Corporation and Samuel H. 
Congar, and each of them, and all persons claiming or to claim 
under them, or any or either of them, may be foreclosed of and 
from all equity of redemption, or claim of, in, arnl to the said 
mortgaged premises, and every part and parcel thereof, with the 50 
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appurtenances, and may deliver over unto your orator, all deeds, 
demises, and writings whatever relating to or concerning the same, 
or that all and singular the said mortgaged premises, with the 
appurtenances, may, by the order and decree of this honorable 
Court, be sold, and out of the moneys arising from the sale 
thereof, your orator may be paid the full amount of the said 
principal sum of money, herein before mentioned and expressed, 
so due to your orator on the said bond or obligation and Deed of 
Mortgage, assigned to your orator, as aforesaid, and all the 

10 interest now due and to grow due thereon, together with all your 
orator's costs and charges in equity, in this behalf sustained; and 
that your orator may have such further or other relief in the 
premises as to your Honor may seem meet and shall be agreeable 
to equity and good conscience, may it please your Honor, the 
premises considered, to grant unto your orator a writ or writs of 
snbpoona, issuing out of and under the seal of this honorable 
Court, to be directed to the said The German Evangelical Lu-
theran Church and Congregation of the City of Newark, con-
nected with the Evangelical Lutheran lVIinisterinm of the State 

20 of New York and adjacent parts, and said Samuel H. Congar, 
herein and thereby commanding them, and each of them, on a 
certain day and under a certain penalty, therein to be inserted, 
to be and appear before your Honor in this honorable Court, then 
and there to answer all and singular the said premises, and to 
stand to, abide by, and perform such order and decree therein as 
to your Honor shall seem meet and shall be agreeable to equity 
and good conscience. And your orator, as in duty bound, will 
ever pray, &c. 

THEODORE RUNYON, 
Solicitor and of counsel ?pith complainant. 



ANS-W-ER. 
FIL ED JU. -E 3, 1856. 

The several answer of 'I'he German Evangelical Lutheran 
Church and Congregation of the city of Newark, connected with 
the Evangelical Lutheran Ministerium of the State of New York 
and adjacent parts, defendants to the bill of complaint of Seth 
W. Magie, complainant. 

'I.1hese defendants now and :\t all times reserving to themselves 
all benefit and advantages and exceptions to the said bill of com-
plaint, for answer thereunto rny, that the said Corporation (these 
defendants) were never indebted to John Laible, or to any other 
persons, as stated and alleged in the said bill of complaint, and 10 
they deny that the said bo:nd and mortgage in the said bil1 of 
complaint mentioned, were ever lawfully executed by these de-
fendants; and they further say that the said mortgage was not 
and could not be a valid instrument, or binding against these de-
fendants, inasmuch as the mortgaged premises in the said bill of 
complaint mentioned were conveyed to these defendants in such 
way and manner and under such conditions and restrictions, that 
these defendants had no power to execute a mortgage thereof: as 
in and by the deed of conveyance thereof by which the same 
were conveyed to these defendants, bearing date the thirty-first 20 
day of October, in the year of our Lord one thousand eight lnm-
dred and thirty-nine, and recorded in the Clerk's office of the 
county of Essex in Book K 5 of deeds for said county, pages 142, 
143 and 144, may more fully appear, which deed or certified copy 
thereof these defendants are to produce and prove before this 
Honorable Court. 

And these defendants further answering say, that by the said 
deed the said mortgaged premises were conveyed to these defend-
ants in fee simple by one Samuel H. Congar, the other defendant, 
to have and to hold the same as an Evangelical Lutheran Church 30 
forever, with a proviso that these defendants should not by deed, 
mortgage, or by any other ways or means, alienate, dispose of, or 
otherwise charge or encumber the said property, except the mort-
gage then given to said Oongar to secure part of the purchase 
money of said premises, as by the said deed or certified copy 
thereof may also appear. 

And these defendants further say, that the said mortgaged pre-
mises, at the time of the said pretended execution of the said 
mortgage, were held by these defendants under and by virtue of 
the said deed above mentioned for a charitable use, to wit, for 40 
a church as above expressed, and subject to the condition above 
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expressed, and further say, that if the said mortgage or bond ever were or was actually executed by the application of the common seal of these defendants, it was so done by collusion between the said John Laible and some other person or persons, and without authority of these defendants. 

And these defendants further say, that the said indebtedness, if ever due or owing to the said John Laible by any person, has been paid and satisfied; and these defendants deny all confede-racy charged in said bill, and all other matters alleged therein, 10 not herein denied or sufficiently answered, and they pray that they may be hence dismissed, with their reasonable costs and charges in this behalf most wrongfully sustained. 
JOSEPH P. BRADLEY, 

Solicitor for and ef Counsel with defendants. 

{ } 
JOHN DISCH, 

L. s. President ef tlie German E. Lut/1,, Olt., <rC, 

20 STATE OF NEW JERSEY, EssEx COUNTY, ss. r.rhe answer of the defendants, The German Evangelical Lutheran Church and Congregation of the city of Newark, connected with the Evan-gelical Lutheran lVIinisterium of the State of New York and ad-jacent parts, was taken this twenty-ninth day of May, in the year of our Lord one thousand eight hundred and fifty-six, before me, under the common seal of the said Corporation, as by their said seal affixed appear~. 
AMZl Doou, Master in Cltancery. 
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EXHIBIT FOR DEFENDANTS. 
This Indenture, made the thirty-first day of October, in the year of our Lord one thousand eight hundred and thirty-nine, be-tween Samuel H. Congar aud Hannah J. his wife, of the city of Newark, in the county of Essex and state of New Jersey, of the first part, and " The German Evangelical Lutheran Church and Congregation of the city of Newark, connected with the Evan-o-elical Lutheran Ministerium of the State of New York and ad-_jacent parts," of the second part, witnessetl1, That the said party of the first part, for and in consideration of the sum of one thous-and dollars, lawful money of the United States of America, to 10 them in hancl well and truly paid by the said party of the second part, at and before the ensealing and delivery of these presents, the reciept whereof is hereby acknowledged and the said party of the first part therewith fully safo;fied, contented and paid, have given, granted, bargained, sold, aliened, released, enfooffed, con-veyed and confirmed, and by these presents do give, grant, bar-gain, sell, alien, release, enfeo:ff, convey and confirm to the said party of the second part and to their successors forever, all that certain lot, tract or parcel of land and premises hereinafter par-ticularly described, situate, lying and being in the city of Tewark, 20 in the county of Essex and state of .,.. ew Jersey, 

. Beginning at the north easterly corner of a lot now or lately John Gardner's, lying on the south side of Mechanic street, thence running southerly along his line one hundred. and five feet more or less to the burying ground, thence easterly along the line of said burying ground thirty-five feet to Abner Warren's line, thence northerly along his line one hundred and f:i ve feet more or less to Mechanic street aforesaid, thence westerly along the line of said street thirty-five feet to the place of beginning, being the same premises conveyed to the said Samuel H. Oongar, 30 by William S. Chapman and wife by deed, dated .April the sixth, A. D. 1831, and recorded in Book H 3 of deeds for Essex County, pages 78 and 79. 
Together with all and singular the houses, buildings, trees, ways, waters, profits, privileges and advantE1ges, with the appur-tenances to same belonging or in any wise appertaining. Also all the estate. right, title, interest, property, claim and demand of the said party of the first part of, in and to the same and of, in and to every part and parcel thereof. To have and to hold all and sin-gular the above described tract or parcel of land and premises 40 with the appurtenances unto the said party of the second part and their successors to the only proper use, benefit and behoof of the 
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said party of the second part and their successors forever. And 
by " successors" is meant only such persons as have been pub-
lic1y received by confession of faith into the church as members, 
under Article III, and annotation to the same of present constitu-
tion of the church. To have and to hold the said property as an 
EvanP"elical Lutheran Church forever in which the doctrines of 
the A;gsburg confession and Luther's Smaller Catechism shall be 
taught and adhered to. And provjded that if necessary the 
privilege of preaching in the English language besides the Ger-

10 man, shall be granted to the rising generation until such a time 
that a separate church can be provided for an English congrega-
tion, so however that the Germans shall al ways have the right to 
select their time for worship. And provided further that the said 
party of the second part shall not by deed, mortgage or by any 
other waysJor means alienate, dispose of, or otherwise charge or 
encumber said property, excepting the mortgage now given to 
Samuel H. Congar to secure part of the purchase money of said 
premises, and provided further that in case these conditions be vio-
lated, then any one or more regular members shall have the right of 

20 applying to the Evangelical Lutheran Ministerium of the State of 
New York and adjacent parts, with which the congregation is con-
nected, to take possession of, hold and keep said property in trust, 
for carrying out the above nameu purposes, and in case said con-
ditions be violated, and no appeal made to the said Evangelical 
Lutheran Ministerium of the State of New York and adjacent parts, 
then the officers of the said Ministerium shall constitute a board 
of Trustees with full power to sec.ure said property for the above 
named purposes. .And the said Samuel H. Congar doth, for him-
self, bis heirs, executors and administrators, covenant and grant to 

30 and with the said party of the second part and their successors, 
that be, the said Samuel H. Oongar; is the true, lawful and right 
owner of all and singular the above described land and premises 
and of every part and parcel thereof, with the appurtenances 
thereunto belonging, and that the said land and premises or any 
part thereof, at the time of s~aling and delivery of these presents, 
are not incumbered by any mortgage, judgment or limitation, or 
by any incumbrance whatsoever by which the title of the said 
party of the second part hereby made or intended to be made for 
the above described land and premises, can or may be changed, 

40 charged, altered or defeated in any way whatsoever. And also 
that the said party of the first part now have good right, full 
power and lawful authority to grant, bargain, sell and convey the 
said land and premises in manner aforesaid. .And also that he, 
the said Samuel H. Oongar, will warrant, secure and forever de-
fend the said land and premises unto the said party of the sPcond 
part, and to their successors forever, against the lawful claims and 
demands of all and every person and persons freelv all<l clearly 
freed and discharged of and from all manner of incumbrances 
whatsoever. 

50 In witness whereof, the said Samuel H. Congar and Hannah J. 
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his wife have hereunto set their hands and seals, the day and 
year first above written. 

Signed, sealed and delivered 
in the presence of 

ASA WHITEHEAD. 

SAMUEL H. CONGA R. 

HANNAH J. CoNGAR. 

f L. S.j 

[L. S.] 

NEW JERSEY, ss. Be it remembered, that on this seventeenth 
day of July in the year of our Lord one thousand eight hundred 
and forty, before me, Asa ·whitehead, one of the masters of the 10 
Court of Chancery, personally appeared Samuel H. Congar and 
Hannah J. his wife who are I am satisfied the grantors in the 
within deed of conveyance named, and they thereupon severally 
acknowledged that they signed, sealed and delivered the same as 
their voluntary act and deed. And the said Hannah J. on a pri-
vate examination, separate and apart from her said husband, 
acknowledged that she signed, sealed and delivered the same as 
her voluntary act and deed, freeiy, and without any fears, threats 
or compulsion from her said husband, I having :first made known 
to the said Samuel H. Congar and Hannah J. his wife the contents 20 
thereof. 

ASA WHITEHEAD, 

Master in Chancery rif New Jersey. 

Received in the office the 17th day of July, A D. 1840. 
JOHN P. J ACKSO:v, Clerk. 

EXHIBIT FOR COMPLAIN ANT. 
['l1he following paper was admitted on the argument before the 

Chancellor, for the purpose of showing the items composing the 
amount of the bond and mortgage-but for no other purpose.] 

'11RANSLATION. 

Trustees meeting on the 21st of December, 1854. 
Opened and closed with prayer. 
From all the members present, Bernhard Baum and Mads 

Graah were· unanimously elected secretaries of the Board of 
Trustees. 

Mads Graah ]aid before the meeting, on request, the following 
report : 
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First, for the year 1853. In that year he had paid, as per re-ceipt, to Rev. Fridrick G. Maschhop the sum of $264: 2,">. Therefore the Church owe him on that year, 1853, the sum of $185,75. 
Second, for the year 1854. He had received up to this time for pew rent the sum of - - - - - - $132 50 Further there had been paid to the minister a collection of 11 00 Further he had received an advance from John Laible of - 292 93 

Therefore the minister Fr. G. Maschhop had received, $436 43 Thus that still remains due to the minister from the Church for this year is the sum of $13 57, consequently for both years ( 1853 and 18.54) $199 32. 
'l'his report of Mads Graah was by the meeting of the ·church rl'rustees unanimously adopted as correct. 
J olm Laible further reported that he has advanced to the Church the following sums : 
1. For the minister's salary, 
2. For street pavement to the city paid, -3. For side-walk to the city paid, 
4. For Fire Insurance on the Church, 
5. For Interest to Mr. Congar, 
6. For Wood, 

$292 93 
42 44 
10 50 
38 00 
41 34 

25 

$425 46 'l'his account also was found for correct and unanimously adopted. But as the Church at present is not able to pay such advances to him ; and as .T ohn Laible has shown himself not un-30 favorable to the Church in making such advances of 425 dollars 46 cents, nor by any means to -charge the sesurity of the Church, it was therefore unanimously resolved, that the Church give to the said John Laible a bond and mortgage for the before mentioned sum, with three dollars expenses, so that we, the Church, to the amount of four hundred and twenty-eight dollars, give security to said Laible. 
FR. G. MASCHHOP, Pastor. 
MADS GnAAH, Secretair. 
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INTERLOCUTORY DECREE. 
FILED NOV. 14, 1860. 

This cause having been argued before the Chancellor in the 
Court of Chancery at Trenton, at the term of May, eighteen 
hundred and sixty, by Theodore Runyon, of counsel for the com-
plainant, and Joseph P. Bradley, of counsel for the defendants, 
The German Evangelical Lutheran Church and Congregation of 
the city of Newark, connected with the Evangelical Lutheran 
Ministerium of the State of New York and adjacent parts, upon 
the pleadings in the cause, and the pleadings, exhibits and proofs 
being read, and the arguments of the respective counsel being 
heard and considered, and the Chancellor having taken time 10 
to advise thereon, and now, on this tenth day of November, in 
the year of our Lord eighteen hundred and sixty, it appearing to 
the Chancellor that the complainant is entitled to the relief 
sought and prayed for by him in his said bill of complaint, It is 
ordered, adjudged and decreed that the complainant is entitled to 
have and receive 0f and from the said The German Evangelical 
Lutheran Church and Congregation of the city of N" ewark, con-
nected with the Evangelical Lutheran Ministerium of the State 
of New York and adjacent parts, and out of the mortgaged pre-
mises in the said bill of complaint and in said complainant's mort- 20 
gage in said bill set forth, mentioned and described, the amount 
which remains unpaid on his said mortgage, and what hath accrued 
for principal and interest; and it further appearing to the Court 
that process of subprona for the appearance of the defendants 
ha th been duly issued and returned, served by the sheriff of the 
county of Essex, and that the said defendant, Samuel H. C0ngar, 
hath neglected to file any plea, answer or demurrer to the com-
plainant's bill within the time limited by law, or at any other 
time, It is thereupon further ordered, adjudged and decreed that 
the said bill of complaint be taken as confessed as against the 30 
said defendant, Samuel H. Congar, ancl that it be referred to 
'.rheodore Frelinghuysen, Junior, one of the 1\fasters of this Court, 
to ascertain and report the amount due to the said complainant 
for principal and interest, upon the mortgage held by him upon 
the premises mentioned and described in the said bill of com-
plainant., and also the amount due if anything to the said Samuel 
H. Congar on his mortgage, and to report accordingly, and also to 
ascertain and report the orcler and :Priority of the said several 
mortgages respectively, and whether they both embrace the same 
or what part of the said mortgaged premises, and whether the 40 
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whole or a part and what part of the said mortgaged premises 
shouid be sold for the payment and satisfaction of the said two 
mortgaget and if a11 the said premises ought to be sold together 
or in parcels, and if in parcels in what order, and that the said 
Master do make his report thereon with all convenient speed. 

HENRY w. GREEN, 0. 

lVIASTER'S REPORT. 
FILED AUGUST 1: 1861. 

In pursuance of an order of this Court, made in the above 
cause, bearing date the tenth day of November, in the year of our 
Lord one thousand eight hundred and sixty, I issued summons 
for the complainant and defendants in above cause to appear 
before me, at my office, in the City of Newark, New Jersey, on 
the tenth day of April, A. D. 1861, at ten o'clock in the forenoon 
of said day, at which time and place, I was attended by the 
complainant's Solicitor, Theodore Runyon, and by the complain-
ant in person, and by Samuel H. Congar, one of the defendants 

10 in person, and by John Whitehead, Esquire, of Counsel for the 
defendants, and by the Reverend Mr. Ebert, Fred'k Piel, and 
B. Henry Notte and by Mads Graah, and George Bauer, John 
Disch, Henry vV. Ganss, John Siemon, Gotlieb Kilgns, Philip 
Helminger, formerly or now Trustees and Members of the defen-
dant, 'I1he German Evangelical Lutheran Church and Congrega-
tion of the City of Newark, connected with the Evangelical 
Lutheran Ministerium of the State of New York and adjacent 
parts, and in the presence of a11 the parties, I proceeded to take 
the depositions of witnesses produced before me, both by the 

20 complainant and also by the defendants, and which depositions 
accompany this my Report, and having adjourned from time to 
time, until the eighteenth day of June, A. D. 1861, at which time 
I heard the depositions read on the part of the complainant and 
the defendants, and having· considered the same, and having 
heard the arguments of Counsel for complainant and defendants, 
I have considered of the matters in and by the aforesaid order 
referred to me. 

And the defendant, Samuel H. Congar, produced befor<"' me the 
mortgage in the complainant's Bill referred to, bearing date the 

30 thirty-first day of October, in the year of our Lord one thousand 
eight hundred and thirty-nine, and macle and executed to said 
Samuel H. Congar, by the defendants, The German Evangelical 
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Lutheran Church and C0ngregation of the City of Newark, 
connected with the Evangelical Lutheran Ministerium of the 
State of New York and adjacent parts, and sealed with the 
corporate seal, and signed by Gotthart Schmidt, their President, 
which said Mortgage was duly acknowledged according to Jaw, 
and registered in the Clerk's Office in the County of Essex, in 
Book G of mortgages for Essex County, pages 515, &c., on the 
second day of November, A. D. 1839, as appears by endorsements 
thereon, and the said Samuel H. Congar also produced to me the 
Bond intended to be secured by the said mortgage, which said 1 O 
bond and mortgage are markecl Exhibits Nos. 1 and 2, on part of 
Samuel II. Cong&r in above cause, and I find there is due to the 
said Samuel H. Congar on his said mortgage for principal and 
interest on this day, the sum of five hundred and four dollars, and 
I do certify and report. that the Schedule, hereunto annexed, 
marked No. 1, and nrnking part of this my report, contains a 
statement of the principal and interest money due to the said 
Samuel H. Congar, on his said rn·ortgage, and to which for greater 
certainty I refer. 

And I do further report, that the said Samuel H. Congar also 20 
produced before me the mortgage in the complainant's bill re-
ferred to, being said Samuel H. Congar's second mortgage, made 
and executed to the said Samuel H. Oongar by the same defen-
dants, The German Evangelical Lutheran Church and Congrega-
tion of the City of Newark, connected with the Evangelical 
Lutheran Ministerium of the State of New York and adjacent 
parts, and sealed with their corporate seal on the thirty-first day 
of J nly, in the year of our Lord one thousand eight hundred and 
forty-eight, and signed by Mad::; Graah, then their President, and 
duly acknowledged according to law, and registered in the Clerk's 30 
office of the County of Essex, in Book R 2 of mortgages for 
Essex County, pages 61 and 62, on the same clay and year last 
aforesaid, as appears by endorsements thereon ; and the said 
Samuel H. Oongar also produced to me the uond intended to be 
secured by the said mortgage, being said Congar's second bon:1, 
and which last mentioned bond and mortgage are marked Exhi-
bits Nos. 3 and 4 on part of said Samuel H. Congar, in above 
cause, and I find there is due to the said Samuel H. Congar, on 
his said second mortgage, for principal and interest on this day, 
the snm of one hundred and ninety dollars and fifty-six cents, 40 
and I do certify and report that the schedule hereunto annexed, 
marked No. 2 and making part of this my report, contains a 
statement of the principal and interest money due to the said 
Samuel H. Congar, on his said second mortgage, and to which for 
greater certainty I refer. 

Ancl I do further certify and report, that the solicitor for the 
complainant produced before me the mortgage in his bill men-
tioned, bearing date the twenty-second day of December, in the 
year of our Lord one thousand eight hundred and fifty-four, and 
made and executed to John Laible by the <lefendants, The Ger- 50 
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man Evangelical Lutheran Church and Congregation of the City 
of Newark. connected with the Evangelical Lutheran Ministerium 
of the State of New York and adjacent 'parts, and sealed with 
their corporate seal, and signed by Frederick G. l\faschop their 
President, and duly proved according to law by Mads Graah, the 
subscribing witness thereto, before Stephen Jt. Haines, Esquire, 
a Judge of the Court of Common Pleas in and for the County of 
Essex aforesaid, in the State of New Jersey aforesaid, on the 
twenty-sixth day of December, in the year of our Lorcl one 10 thousand ,eight hundred and fifty-four, and rrgistered in the 
Clerk's office of the County of Essex, in Book H 3 of mortgages 
for Essex County, pages 71 and 72, on the fourth day of J anu-
ary. in the year of our Lord one thousand eight hundred and 
fifty-five, forty-five minutes after eleven o'clock in the forenoon, 
as appears by endorsements thereon, and the said solicitor for the 
complainant also produced to me the bond intended to be secured 
by the said mortgage, and which said bond and mortgage are 
marked exhibits A and B, on the part of the complainant, and 
the solicitor for the complainant also produced to me the deed of 

20 assignment of the said bond and mortgage made and executed by 
the said John Laible to Seth W. Magie, the complainant, dated 
December 20, 1834, assigning said complainant the said bond and 
mortgage and all the monies due and to grow due on said bond 
and secured to be paid by said mortgage, and also assigned 
said complainant said mortgage, which deed of assignment of said 
bond and mortgage was duly acknowlndged by the sairl John 
Laible before Stephen R. Haines, Esquire, Judge of the Court of 
Common Pleas in and for the County of Essex aforesaid, and 
recorded in Book No. I of assignments of mortgages for Essex 30 County, page 446, as by endorsements thereon appear, and which 
said deed of assignment of said bond and mortgage is marked 
Exhibit C. on part of complainant. 

And I find there is due to the said complainant on his said 
mortgage for principal and interest on this day, the sum of six 
hundred and twenty-two dollars ancl forty six cents, ($6:22.46) 
and I do certify and report that the Schedule hereunto annexed, 
marked No. 3 and making part of this my report, contains a state-
ment of.the principal and interest money due to the said Seth W. 
Magie the complainant, on his said mortgage, and to which for 40 greater certainty I refer. 

And I do further certify and report, that the same premises com-
prised in the complainant's mortgage, are also comprised in both 
of the aforesaid mortgages of the said Samuel H. Cougar, and 
that both of the said mortgages to the said Samuel H. Oongar, 
were made and executed and also registered prior to the said 
mortgage of the said John Laible, and by him assigned as afore-
said to the said complainant, and now held by the said complain-
ant, and due and payable to the said complainant, and that the 
said mortgages of the said Samuel H. Congar are both entitled to 

50 priority in payment; and that it is necessary and advisable that 
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the whole of the mortgaged premises should be sold to raise and 
pay in the first place the money so due to the said Samuel H. 
Oongar on both of said mortgages to said Samuel H. Oongar, and 
in tbe next place to raise and pay the money so as aforesaid due 
to tbe complainant on his said mortgage respectively, together 
with the costs of this suit. 

All which is respectfully submitted. 
Dated June, 18, 1861. THEO. FRELINGHUYSEN, JR., 

Master in Cliancery of New Jersey· 
10 

SCHEDULE No. 1, referred to in preceding Report. 

Bond made and executed by The German Evangelical Lu-
theran Church and Congregation of the City of Newark, con-
nected with the Evangelical Lutheran Ministerium of the State 
of New York and adjacent parts, ~o Samuel H. Oongar, dated 
October 31st, 1839, in the penal.sum of $1G00, conditions for the 
payment of $800,as follows, viz : $300 thereof in G months from 
the date thereof, and the residue $500, in 5 years from the date 
thereof, with lawful interest on said sum of $500 annually, se- 20 
cured by mortgage in complainant's bill referred to. 

$200, principal paid and endorsed on said Bond. Interest also 
paid up to April 30, 1861. 

April 30, 18Gl. Balance of Principal due on said Bond, $500 00 
June 18, lSGl. To 1 month 18 days, interest on $500, 

from April 30, 1SG1, 4 00 

June IS, 1861. Amount due Samuel H. Oongar, for 

500. 
6 

Principal and Interest, - - - - $504 00 30 

· 1 1-12 30. 

15 2.50 
3 1-5 1.25 

.25 

$4.00 Interest for I month, 18 days on 500. 
Juno 18, 1861. 

THEO. FRELINGHUYSEN, JR., M. 0. 0. 

SCHEDULE No. 2, referred to in preceding Report. 

40 

Bond made and executed by same parties as last above men-
tioned to Samuel H. Oongar, dated 21st Jnly, 1848, in the penal 
sum of $600, conditioned for the payment of $300, on or before 
31st day of July, 1849, with lawful interest for the same, secured 
by the mortgage in complainant's bill referrea to. Paid and En-
dorsed of Principal, $111. Interest paid and endorsed up to April 
30, 1861. 50 
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June 18, 1861. Balance of Principal due, - - - - 189 00 June 18, 1861. To 1 mo. rn ds. Interest due on $189, 
from April 30, 1861, - - - - 1 56 

June 18, 1861. Amount due Samuel H. Congar for, 
Principal and Interest on his 2d Mortgage, - $190 56 189 

6 

l O 1 1-12 11 34 

15 ! 94 
4 ½ 47 

15 

$1 56, Interest on $189! for l mo. 19 els. from April 30, 1861, to June 18, 1861. 
THEO. FRELINGHUYSEN, JR., M. 0. 0. 

SCHEDULE No. 3, referred to in preceding Report. 
20 Bond made and executed by same parties last above mentioned to John Laible, dated Decern her 22, 1854, in the penal sum of $856, conditioned for the payment of $428, in one year from the date thereof with lawful interest at 7 per cent. per annum, pay-able semi-annually from the date thereof, secured by mortgage in complainant's bill mentioned. 

Said Bond and Mortgage duly assigned to the complainant. Amount of Principal due on said Bond, - - - 428 00 1861, June 18. Interest for 6 years, 5 mos. 27 days on 
$428, at 7 per cent. from date of Bond, 30 Dec. 22, 1854, - - 194 46 

June 18, 1861. Amount due complainant for Principal 
and interest, - - - - - - - - $622 46 428 

7 

4 ½ 29 96 
1 ¾ 6 

179 76 
4.0 15 1 9 98 

10} 2 49 
1 24 

2 1-5 83 
16 

$194 46 Interest 6 yrs. 3 mos. 27 ds. 
All which is respectfully submitted. 

'THEO. FRELINGHUYSRN, JR., 

50 Dated June 18, 1861. Master in Cliancery ef New Jersey. 
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DECREE . 
. FILED AUG. 1, 1861. 

This cause coming on to be heard in the presence of Theodore 
Runyon of counsel for the complainant, and John Whitehead of 
counsel with the defendants, The German Evangelical Lutheran 
Church and Congregation of the City of Newark, connected with 
the Evangelical Lutheran lVIinisterinm of the State of New York 
and adjacent parts. The complainant's bill having been taken as 
confessed as against the defendant and Samuel H. Congar, and it 
having been heretofore decreed by this Court that the complain-
ant is entitled to the relief sought and prayed for by him in his said 
bill of complaint and is entitled to have and receive of and from 1 o 
the said The German Evangelical Lutheran Church and Congre-
gation of the City of Newark, connected with the Evangelical 
Lutheran Ministerium of the State of New York and adjacent 
parts, and out of the mortgaged premises in the said bill of com-
plaint and in said complainant's mortgage set forth and described, 
and it having been referred to Theodore Frelinghuysen, Junior, 
Esquire, one of the masters of this Court, to ascertain and report 
among other things the amount due to the complainant for prin-
cipal and interest on his said mortgage, and the amount due, if any 
thing, to. the said Samuel H. Congar on his mortgages, and the 20 
order and priority of the said several mortgages respectively. 
Whereupon and upon opening of the bill and reading the proofs 
and exhibits jn the cause and the report upon file mac1e by the 
said Theodore Frelinghuysen, Junior, Esquire, one of the masters 
of this Court, pursuant to the order of this Court, bearing date on 
the eighteenth day of June, in the year of our Lord eighteen hun-
dred and sixty-one, from all which it appears that there was due to 
the said Samuel IL Oongar on his mortgages in the said bill men-
tioned, for principal and interest on the day of the date of the 
said report, the sum of six hundred and· ninety-four dollars and 30 
fifty-six cents, and to the complainant for principal and interest 
on his mortgage in the said bill mentioned and set forth, the sum 
of six hundred and twenty-two dollars and fifty-six cents, that the 
mortgages of the complainant and said Samuel H. Congar em-
brace the same premises, and that both the mortgages of the said 
Samuel H. Congar are prior in date and registry to the mortgage 
of the complainant and are entitled to priority in payment, and 
it further appearing by the said report that it is necessary and 
advisable that the whole of the mortgaged premises sl1<mld be sold 
to raise and satisfy in the first place the money so reported to be 40 
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due to the said Samuel H. Congar, ancl in the next place to raise 
and pay the money so reported to be due to the complainant as 
aforesaid, together with the costs of this suit. and no cause being 
shown or appearing against confirming the said report, It is on 
this first day of August, in the year of our Lord eighteen hun-
drecl and sixty-one, by Henry W. Green, Chancellor of the State 
of New Jersey, ordered, adjudged and decreed, and the said 
Chancellor doth, by virtue of the power and authority of this 
Court, hereby order, adjudge and decree that the said master's 

10 report. do stand ratified and confirmed, and that the land and 
premises in the said mortgages and bill mentioned and described 
with the appurtenances be sold to raise, pay and satisfy the said 
sum of six hundred and ninety four dollars and fifty-six cents, 
reported to be due to said Samuel H. Congar as aforesaid, together 
with lawful interest thereon from the date of said report, and also 
the sum of Bix hundred and twenty-two dollars and forty-six 
cents, reported to be due to the complainant as aforesaid, together 
with lawful interest thereon from the date of said report, and 
also the costs of said suit to be taxed with lawful interest thereon 

20 from the date of this decree, and that a writ of Fieri }.,acias do 
issue for that purpose out of this Court directed to the Sheriff of 
the County of Essex, commanding him to make sale according to 
law, of the said mortgaged premises, anp. that out of the money 
arising from snch sale he pay to the said Samuel H. Congar, his 
said debt and interest as aforesaid in the first place, and that in 
the next place he pay to the complainant or his solicitor his said 
debt, costs and interest as aforesaid, •and that in case more money 
should be raised by the said sale than shall be sufficient to answer 
such payment, that rnch surplus be brought into this Court to 

30 abide the further order of the Court, unless otherwise preYiously 
disposed of by the oi:der of this Co~rt, and that the said Sheriff 
make return without delay of his proceedings by virtue of the 
said writ, and it is further ordered, adjudged and decreed that the 
defendants be absolutely debarred and foreclosed of and from all 
equity of redemption of, in and to the said mortgaged premises, 
when sold as aforesaid by virtue of this decree. 

HENRY w. GREEN, c. 
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QLourt of <trrors anu ip~ealz m t2e lust 1tznrt. 
HETWEEN 

THE GERMAN EVANGELICAL LUTHERAN CHURCH AND CONGRE-
GATION OF THE CITY OF NEW ARK, CONNECTED vYITH THE 
EVANGELICAL LUTHERAN MINISTERIUM OF THE STATE OF 
NEW YORK AND ADJ A CENT PARTS, .11.ppellants, 

AND 

SETH -..;r..,r. MAG IE, Appellec. 

To Tlte Honorable tlie Court qf Errors ancl Appeals, in tlie last 
resort £n all causes ef Law : 

rrhe humble Petition of the German Evangelical Lutheran 
Church and Congregation of the City of Newark, connected with 
the Evangelical Lutheran Ministerium of tLe State of New York 
and adjacent parts, the appellant above named, respectfully shows, 
that your petitioners find themselves aggrieved by a final Decree, 
made in the Court of Chancery, by the Honorable Henry W. 
Green, Chancellor of New Jersey, bearing date the first day of 
August, one thousand eight hundred and sixty-one, wherein the 
Seth W. Magie was complainant, and these appellants ancl Sam-
uel H. Congar were defendants, in this respect, to wit : That the 1 O 
said Decree adjudged that a certain instrument, called in said 
De~ree, a Mortgage assigned to and held by said Seth W. Magie, 
was and is an existing and valid incumbrance upon the mortgaged 
premises in the pleadings of this cause mentioned. 

And your Petitioners humbly appeal from that part of the said 
Decree of the Chancellor, which decrees as aforesaid, upon the 
ground that the same is erroneous; for the said instrument called 
a mortgage is not an incumbrance upon the said premises, but is 
absolutely unlawful, null and void. 

Your Petitioners therefore pray that the said Decree of the 20 
said Chancellor may be in the particulars aforesaid, reversed, set 
aside and for nothing holden, and that your Petitioners may have 
such relief in the premises, as to this Honorable Court shall seem 
meet. • 

Dated this first day of October, one thousand eight hundred 
and sixty-one. 

PARKER & KEASBEY, 
Solicitors and of Counselfor Appellants. 

CORTLANDT PARKER, 
Of Counsel. 
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CHANCELLOR'S OPINION. 

The only question submitted for the consideration of the Court 
is the power of the Corporation to encumber the premises by 
mortgage. For the purpose of the present inquiry, the existence 
and bona fides of the debt, and the due and formal execution of 
the mortgage by authority of the Corporation, is conceded. '.rhe 
defendants, being an organized religious society or congregation, 
were incorporated under the act to incorporate trustees of religious 
societies. Nix. Dig. 686. The mortgaged premises were con-
veyed to them by Samuel H. Congar and wife, by deed dated the 

10 31st of October, 1839, for the consideration of one thousand dol-
lars, upon which the defendants have erected a house of worship. 
The deed is an absolute conveyance in fee upon the following 
trust, viz : " to have and to hold the said property as an Evan-
gelical Lutheran Church forever, in which the doctrine of the 
Augsburg Confession and Luther's Smaller Catechism shall be 
taught and adhered to; and provided that, if necessary, the privi-
lege of preaching in the English language, besides the German, 
shall be granted to the rising generation, until such a time that a 
separate church can be provided for an English congregation, so, 

20 however, that the Germans shall always have the right to select 
their time for worship, and provided further that the said party of 
the second part shall not, by deed, rp.ortgage, or by any other ways 
or means, alienate, dispose of, or otherwise charge or encumber 
said property, excepting the mortgage now given to Samuel H. 
Congar, to secure part of the purchase money of said. premises. 
And provided further, that in case these conditions be violated, 
then any one or more regular members shall have the right of 
applying to the Evangelical Lutheran Ministerium of the State 
of New York and adjacent parts, with which the congregation is 

30 connected, to take possession of, hold, and keep said property in 
trust for carrying out the above named purposes : and in case 
said conditions be violated, and no appeal made to the said Evan-
gelical Lutheran Ministerium of the State of New York and ad-
jacent parts, then the officers of said Ministerium shall constitute 
a board of trustees, with full powers to secure said property for 
the above named purposes." 

No evidence has been taken in the cause. r.rhese fact:-; aud the 
terms of the trust have beP,n derived from the admissions of coun-
sel upon the argument and from the allegations of a bill filed by 

40 the defendants against Maschop, (2 Stockt.) which is used by 
consent as evidence for the purposes of the present investigation. 
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Independent of the character of a trust impressed upon the 

property by the terms of the conveyance, the condition annexed 
to the grant that the property shall be nnalienable, is clearly void: 

An unlimited power of alienation is an inseparable incident of 
an estate in fee simple, and cannot be restrained by any provision 
or condition whatever. 

1 Cruise's Dig. Tit. 1, § 53. 
4 Cruise's Dig. Tit. 32, Ch. 23, Sec. 1, § 2. 
Co. Litt. 20G, C. 223 a, Litt. Sec. 360. 

10 
A condition repugnant to the nature of the estate to which it 

is annexed as that a tenant in fee shall not aliene, is void in its 
creation. 

2 Cruise's Dig. Tit. 13, Ch. 1, § 19, § 32. 

But 'it is urged that the principle is not applicable to the 
conveyance now under consideration, inasmuch as the property is 
conveyed by the grantor, to a religious corporation for a chari-
table use, upon this special trnst among others that it shall be 
held "as an Evangelical Lutheran Church forever," and shall not 20 
be alienated, disposed of, charged or encumbered by deed, mort-
gage, or by any other ways or means. 

'l'be trust was not created by gift or devise. 'The land was 
purchased by the corporation for a valuable consideration, and 
the church has been erected, it must be presumed by the funds of 
tho- corporation. The trust therefore in the deed, it is fair to 
assume, was inserted by the defendants at their own instance and 
for their own benefit and protection. 

Nor is the trust created or protected, the alleged inability to 
convey imposed by the Charter of the defendants as a body cor- 30 
porte; aon the contrary by their act of incorporation the defen-
dants are authorized not only to purchase and bold lands for the 
use of the congregation, but "the same or any part thereof, to 
sell, grant, assign, demise, alien and dispose of." 

The inquiry then results in this, May the Trustees of a reli-
gious, literary or other benevolent association, irrespective of any 
special power conferred by their act of incorporation, purchase 
and hold real estate under trusts of their own creation, which 
shall protect their property from the reach of their creditors, and 
shield it against appropriation for the payment of their just debts? 40 
Is that a charitable use which a court of equity is bound to pro-
tect 1 When property is given to a corporation in trust for a 
charitable use, the trust is the creature of the donor. He may 
impose upon it such character, contlitions and qualifications as he 
may see fit. 'The property being a gift, no wrong is thereby done 
to the creditors of the corporation, and a court of equity may 
well protect and enforce all the conditions of the gift, but the 
case is widely different where a corporation attempts by means of 
its own devising, however honest and well intentioned, to place 
its own property beyond the reach of its creditors. This certainly 50 
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is not a charitable use, which a court of equity can be called upon 
to protect and enforce. 

So far as this deed, by means of the trusts contained in it, 
dedicates the property to the exclusive enjoyment of the religious 
society for whose use it was designed, and limits and regulates 
the terms of that enjoyment, the trusts will be protected and en-
forced by the Court. The Corporation had a clear right to specify 
the purposes to which the property should be dedicated and the 
uses to which it should be appropriated~ but the attempt to restrain 

10 the powers of a!ienation for the necessary uses of the Corporation, 
is illegal, and the condition imposing such restraint is inoperative 
and void. 

The Uorporation had the legal title to the land, and the power 
at law of executing the mortgage. There is no equity in refusing 
to enforce the mortgage for the payment of the honest debts of 
the Corporation, under color of protecting a charitable use. 





.. , 



COURT OF ERRORS AND APPEALS. 
BETWEEN 

l Tm:: GERMAN Ev.ANGELIC.AL LUTHERAN Argument of • 
lJHuRcu, &c., ./Jppel'ts, 

Theodore Runyon, 
I 

AND 

J 
for Respondent. 

LSETH w. MAGIE, Respor,de'Tlt. 

I. Tms APPEAL OUGHT To BE DISMISSED : 
1. Because it is really an a.ppeal from an interloculory decree made 

in Nov. 1860. It is very evident that it is not brought from the 
final decree, filed Aug. 1, 1861, but it is brought with reference to, 
and for the reversal of the interlocutory decree of 1860. 

Now unless that decree was a final decree,. this· appeal is not 
brought within the time fixe<l by law for appealing from it. 

"All appeals except from final decre<->s shall be brought within 
forty days after filing the order or decree appealed from." Nix. Dig., 106. 

Was this a final decree 1 
A final decree is defined to be "one which finally decides and dis-

poses of the whole merits of the cause, and reserves no further ques-
tions or directions for the future judgment of the Court; so that it 
will not be necessary to bring the cause before the Court for its final decision." .Mills v. Hoag, 7 Paige 18. 

The usual decree in mortgage cases for the sale of the property 
and the distribution of the fund among the parties, and finally dis-
posing of the question of costs is a final decree as between the com-plainant and the defendants. Ibid. 

Chief Justice Savage defines a final decree to be the last decree 
which is necessary to be entered to give to the parties the full and 
entire benefit of the judgment of the Court. Ibid. 

A decree which does not dispose of the whole merits of the case, 
but leaves important questions for further examination and the future 
judgment of the Court is not a final decree. Newarlc Plank Road vs. Elmer al., 1 Stock. 787. 
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. "A.-dee:r.ee· is interlocutory,- when it ha.ppens that some"materiat 
oircttmstance or fact, necessary· to be made known to the Court, is 
either not stated in the pleadings, or so imperfectly ascertained by 
them, that the Court by means of that defect, is ·unable to determine. 
~nally--betweon · t~e parties; and .-therefore, -a .reference to, or '.an 
inquiry before, a Master, or a trial of the facts before a jury, be-
comes necessary to have the doubts occasioned by that defect re-
moved. The Court, in the me&ntime, suspends its final judgment, 
until, by the Master's report., or the verdict of a jury, it is enabled 
to de?ide finally." Harrison's Practice in Chancery, 420. 

This decree of Nov. 1860, d_id not dispose of the whole merits of 
the o_ase. 

It determined that tho complainant was entitled to have and ·re-
ceive from the· corporation and ·out of the-mortgaged premises the 
amount which remained unpaid on his mortgage and which had acerued 
thereon for principal and interest, and that is all that was determined 
th~eby. _ For the purpose of enabling tho Court to make a final de-
cree between the parties it ordered by that decree a reference to a 
Master to ascertain the amounts· due on this mortgage and-the mort. 
gage of Samuel H. Cougar on the same premiees, the order a.nd 
priority of those mortgages, whether they both embrace·d the same 
premisee, &c., whether the whole or only a part of the mortgaged 
pr,emises, should be sold, and if ·an the property should be sold, 
whether it should be sol~ together or in parcels. 
. To the insistment that the appeal from the final decree draws after 
it the examination of all t_he proceedings which have preceded that 
decree, I answer : 

That if the distinction between interlocutory and final decrees be 
admitted at all on a question of right of appeal, there must be a limi• 
tation to the extent to which the appeal from the final decree draws 
into the consideration of the Court the interlo·cutory qecrces made in 
the ~a.use. The extent to which that insistment is true, is this: , 
: All antecedent_p!oceedipgs must be brought up and may be con-
8.~~en~~ PY .. t11.~-Co~rt hec.aus_ it may become ·in<lispens81ble to revfrse, 
a1ter 9r modify the~, in _oi:d.er to make _.them. consistent with the de..; 
~we.e ,,to be: pron.oun~ed~ . "Vhen the. decree, to be proll'Junce'd upon the 
'l{l,q_tt~r .. :~i1(i~c;tly,;q:1!,<;l,.~ppr,opriately .appeal_ed from .requires the mo.di-
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£cation of some_ previous order in order to ·m·ak~ it' consistent', ,,.ith 
snch decree, the Court of Appeals, must, from the· necessity· of the 
~ase, have th~ right so to modify·it. Sutherland, J., in Kane v. 
Wltittic!c, 8 Wend. 233 . 

. The rule,-however, ·cannot' be carried to the length which must be 
.claim'cd for it in order to warrant the review by this Court of the de-
cree of Nov. 1860, without giving indirectly tho same time for appeal 
from ~11 interlocutory decrees as from final decrees. 

-·2. The appellants are estopped from complaining o'r the decree of 
Nov. 1860, by their own action in submitti~g to it by appearing be~ 
fore the Master, and taking testimony under it; suffering the report 
to be· made under it; final decree to be entered on th_e report ; execu-
tion to be issued on the decree, and the premises advertised under • 
.the execution before they took any appeal. 

" On general prinmples applicable to the course of legal proceed-
ings, a party ought not to be permitted to lie by and subject his 'an-
tagonist tu the expense and delay of a reference, and then on the 
-coming in of the report object to the principles on which it was con-
ducted." Kane v. Whittick, 8 Wend. 234. 

3. The appellants have no right to any review of this fin_a.l decree, 
because they made no question as to its propriety when it was en. 
tered, and it was entered by default. 

No review will be allowed in the Court of Appeals of a decision or 
_judgment, where the question has not been actually passed upon or 
distinctly presented to the court below. Colden vs. Knickerbacker, 2 
Cow. 31; Kane vs. Whittick, 8 Wend. 219. i 

They made no complaint of the decree until October 1, 1861, two 
months after it was issued, and then they appealed. 

II. THE DECREE OF Nov., 1860, 1s NOT ERRONEOUS. 

The question now presented for consideration is of far more mo-
ment to the community that it is to the appellants. 

To the latter it is, as it stands before the Court, a dispute as to 
-whether they shall be required to l)ay a debt whose justice is _npt ·for 
the purposes of this argument, denied, but admitted. 
_ If the deciBion shall be adverse-to establishing the mortgage, the 

~ppellants will not .only have -avoided the -payment-of ·this 'debt; ·but 



will hav~1 receiv.ed· the· ,assurance that it is ·lawful· in this State·fot a 
corporation·- (it is .. not so for an individual) to· se·cute by· a single . 
c1au~e·or condition in the deed, land· which th·ey may purchase in fee. 
simple, and all improvements which tlrey may subsequently put upon 
it,,t~ their use,.forever, against appropriation to any creditor, or· foi• • • 
;my claim, however just and honest, which they or their successors 
m~.y rcontract, and against all possibility of alienation, directly or 
indirectly,· by them or their successors.. • 
• • .But if the decision ·be in favor of. tho validity of the mortgage, no 
no~el or startling doctrine will have been enunciated. It will be 
adjudged that ·the land so purchased is like the land of. any other 
owner, liablt) to those incidents of alienation· and encumbrance which 
ar~ attached• by law to tenure in fee simple and that the land of cor-
porations for benevol~nt, religious or educational purposes is aubject 
in New Jersey to the same law as the land of individuals. 

Tha decision of this question is obviously of greater moment to 
the.'citizens of' the State, as a matter of public policy, for by it will 
be determinecl whether in the absence of express authority of the 
Legislature, corporations for religious or philanthropic objects, or 
other:pur-poses, of general -advantage, may secure to themselves be-
yo~d ·an chance of alienation or appropriation for the payment of· 
just debts, whatever land, (for there would be no limit,) they 
may :be .able, to acquire, and. they and their successors hold it in dead 
liand forever. 

· lt,interests all religious denominations, the Roman Catholic, the 
Episcopalian, the Methodist, the Presbyterian, the Baptist, the Uni-
versalist, the Jew ; all benevolent societies, all lodges of Freemasons, 
all lodges of OJd Fellows, Sons of Temperance, and all other phil-
~nthropic associations, all societies for the promotion of education, 
art ;a~d science, all library associations, all who are interested in· 
schools, whether agricultural, academical, or collegiate, as affecting 
their perpetuity and power in all the future; for it will assure them 
whether they may, by the simple and ready means of a clause or 
condition in the· deed for proper_ty whioh they may purchase, secure 
iU<>i the·. uses· of' their corporations .for .their peculiar purposes forever.'t 
i., I.t.is 1hard;ly necessary to rema·rk that it is agai'nst the-policy of our 
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law: to esta:blish the ina.lienability·of land in :the hand-s· of individuals.; 
lt-tAust • also be so to declare. in: favor _of it OQ. the. gro~nd· that. tho 
owners· have seen fit-to dedic~te it on -purchasing it, t0 a religious 
use; in. the hands of themselves and their successors. While such 
an ·~dj ~dica_tion would· secure to re~ig~ous societies a thorot;tgh pro-
tecfion for their property, and render it certain that their cathedrals, 
the~r churches, their monasteries, and other religious houses, would 
bv reason of the favor which their re1igiou:i character had found in 
the· eyes of the courts be stamped with a permanence invaluable to 
den.omination~l interests, it would nevertheless introduce a discrimi-
nation in the tenure of real estate at variance not only with the law t 
of real pi:opc-rty, but also with the long received and well approved 
views ~f the danger to republican institutions, of a policy. which 
wo~ld thus invite and furnish the means of an indefinite incroa&1e of : • 
po'!~r. . . 

I_t will not be pretended that a private individual, or a railroad 
corporation, or a political association, can lawfully purchase land in 
fee simple in New J ersev, and by condition in th~ deed secure it 
ag~~nst alienation or appropriation for their debts, but it is argued 
that it is lawful for a religious corporation to do so, because it is a 
religiou,s· corporation. Where is the authority for this distinction 1 
Does it lie in .the character of the purposes to which the property 
is to be devoted? Then it will extend to property dedicated to any 
object' of general advantage, or of .worthy character. 

It will be perceived that no authority of express law is claimed 
for this discrimi~ation in favor of religious corporations and their 
property! 

- The deed for the::mortgaged {Jremises was taken by the corpora-
tion:, on a purchase of the land by them from Samuel H. Congar, 
for a valuable consideration ($1,000) paid by them, as the deed 
itself declaret1. 

It conveys the property to the corporation in fee simple, but "to 
hold the said property as an Evangelical Lutheran Church forever, 
in fiwhich the doctrines of the Augsburg Confession and Luther's 
Smaller Catechism shaU be -taught and. a.dhcred to;" and with p1~0-

visos as follows 1: ." And provideo that if necessary the privilege: of 
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preaching -'i~ ~hp. _English language_< besides· the German shall. be 
~:~_anted -~o ~he rising ge·:1~ratioo., until. such a tim.e that ai separate 
church can be_ provided for an Engli~h congregation;. so, ho-we:ver,. 
that the Germani· shall always_ have the right to select their. time 
for worship ... .J.lnd pr:n,.i-ded'furtl,;er·,.tlw,t the said party of -tlie sec-
-0nd part (the corporation) sliall not by deed,· mortgage, or by any 
ways ·or means, alienate, di~pose oj, or otherwise cltarge or encum-
·ber .said property-excepting the mortgage now given to Samuel H: 
Congar to secure part of the purchase money of· said premises. 
And provided'- further, ·that in case these conditions be violated, then 
,any one or more regular· members shall have the right of applying to 
the Evangelical Luther~n Ministerium· of the State of New York 
.and adjacent- parts, with which the congregation is connected, to 
~ake possession of, hold and keep saiq. property in trm:t for carrying 
,out the above·-named purposes. And in case said conditions be vio-
~!Lted, ang no appeal tnade to the said E·vangelical Lutheran Minis-
teriu~ of the State -of New York and adjacent parts, then the 
-0:fficers of the said Ministerium shall constitute a board of trustees, 
with ful~ power to secure said property for the above-named pur.:.· 

1
• 

poses." 
This is no case of gift or devise, with trust or condition imposed 

by donor or devisor, but it is a case of purchase with trust and con-
dition dictated° by_ the purchaser, the grantee. 

The trust, if the condition against alienation, &c., be- considered 
part of it, is in contravention of the statute of Frauds. 

By section 1, of that statute (Nix_. Dig., p. 327), it. is declared that 
-every deed of gift in trust to the use of the grantor is void. By this 
provisi9n the Legislature intended to put it out of the power of the 
-owner :of property to secure it to himself by the contrivance of a coll'-
veyance. Will he be permitted to effect the same illegal end by tb(r 
-e~sier method of taking the conveyance for land, which he has pur-
-cbased to himself in fee simple, with condition that he " shall not by' 
deed, .mortgage or by any other ways or means alienate, dispose of or 
-0thetw.ise. charge :or,.encumberithe ,pro-perty 1'~ •. Assuredly not. : In 
such -e.a..se tho Courts would declar·e- the -condition void,- not only a_s 
being:.in contravention of the statute, but·as being against sound pol-foy .. :and honesty. ·i .. • • • ·1. - .. • · • • • • - • 
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·Will:not!t)he Court do the·:.· s_a:me ;thing in re·spe_ct· to the-~prop~riy 

purchased: b~ corporatio~s, however meritorious ih:e object • to. which' 
the property ie dedicated ?· • • • \ 

. The .co,n,dition. agains-t alienation and in~umbratrne 1s void, as being 
rtpu~nant to the estate conveyed by the de~d. 

Mc Williams v. Nisly, 2 Serg. aud Raw.,'507.; Jackson t'. Shultz,_ 
18 John., 184. _; Taylor v .. ]',Jason, 9 Wheat., 350.; Newkirk v. 
Newkirk, 2 Caines., 345.; Hallet v. Thompson, 5 Paige, 586. 

Williams ·on Real Property, 72, 73., ( ~forg.) " So inherent is the 
right of alienation of all estates, ( except estates tail in which the 
r_ight is only of a modified _nature), that it is impossible for any owner 
by any means, to divest himself of the right. So long as any estate 
is in the hands of any person, so long docs his power of dispositio~ 
continue. When, howevcr,J lands are given by one·person for. ~he 
benefit- of another, it is pO£sible to confine the duration of the, -gift 
within the period in which it can be personally enjoyed by the gra!)t-ee. 
But, though another person. may make such a gift .for A's benefit, A 
would not be allowed to make such a disposition of his own prope1 ty 
in trust for himself." 

Conditions are not sustained wh.en they are repugnant to the nature 
' of the estate granted, or infringe upon the essential enjoym~nt and 

independent rights of property, and tend manifestly to public. incon-
venience. A ·condition annexed to a conveyance in fee, or by devise 
that the purchaser or devisce should not alien, is unlawful and .void. 
4 Kent's Comm., 131.; Depe_ystcr v . .:Michael, 4 Seld., 468; Scher-
merhorn v. JYegus, 1 Denio, 448 . 

. It i~ worthy of remark that the restraint of alienation, &c., in this 
deed is not qualified or limited to the necessitied of the Church or even 
to the necessary improvement or repairs of the premises themselves, 
. but is absolute and unqualified. So that as in the present case, in 
which it is attempted to enforce a mortgage given pm:dr for advances/a-e 
to pay for paving the street and sidewalk in front of the property, in 
d_efauH of w~ich-the prope~ty ~ust have heen . .,sold,un.der the Charter 
oJ Newarlr, (unless the conditions of the deed might have been inter-· 
iJO~_~d ~-v~0; ~g~ins~ ~hat .li~bility ), partly for premiums for· Fire Insu-
rance upon the buildings on the property, partly for ~nterest on ·the -
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mortgage to Mr. Congar for purchase money, {a payment necessa1·y to 
save-the· property from foreclosure of the first mortgage); partly 'ror. 

• fuel to warm the Church, and the rest f~r the arrears of sal~ry ·due 
the minister, it is insisted that th~ condition prohibits all manner of 
appropriation of the property, not only for the necessitjes incident to 

• I 

its use for the_ very purpos~s. mentioned in the trust, but also to.its 
very preservation against involuntary alienation under the Charter of 
Newark to ·th~ utter destruction of the trust itself. . 

But, is not £he mortgage good even if the condition were held to be 
valid? 

The proviso is that the grantees shall not ·mortgage the property; 
but suppose they do mortgage it, what then? At most, the grantees 
forfeit their title to the premises, and tho property reve_rts to Mr. 
Congar, or if it does not so revert, (as evidently it was not _intended 

' it should), the Ministerium of New York may take the property into 
their hands, and by their management sn.ve it from further mortgage. 
The mortgage is good. The effect of the violation, (already complete 

. 

by the mere giving of the mortgage,) whatever it may be, whet?er it 
be the one resuit or the other, whether it does or does not affect the 
title to the land, is to be ?net ·bf the purchaser or' the premise·s under • 
the execution. That. effect is clear enough from the proviso in_the 
deed. If the property is mortgaged, the M"ini-sterium. is to hase. the 
right to take charge of it for the future. Tha:t is al1. . 

This is not an application by cestui que tr-usts to restrain the corpora-
tion from giving the mortgage on the ground of the obligations, if any, 
of the trust; it is an application to the Court to refuse to give effect to 
a mortgage, ,~ the due and formal execution of· which, by the author-
ity of the· congregation, and the existence and bona fides of the • debt 
wh~ch it purports to secure, are for the purposes of the present en-
quiry conceded." Cli. Green's Opinion in th.is cause. • 

Can the corporation which thus gave the mortgage now come into 
Court and ask that it be relieved from it because it professe~ not _to 
have had authority to ·make it 7 

Is it not thoroughly estonped by its own act in thus executing the • . i . ... . . mstrument. . . · . .. 
Were the case that of a mortgage given by an individual owDing 



laµd in fee siIIJp~e, with condition no_t to µiake·s-µch mortgage; and fur:-,, 
th2r condition, that j{ he did,. a _designated_ fr~end. might take the pre~ 
pe.rty into his possession and keep it_ for-.· the benefit of the owner,. 
would a Q_ourt of Equity ,hesitate to say that not only was the condi-. 
tion void as repugnant to the title of the mortgagor, but that: by the 
obvious rules of justice he was estopped from setting up that defen9e} 

The allegation of the corporation is not that they are prohibited by 
Charter from making the mo_rtgage, for the general law under w~1ich. 
they are incorporated expressly gives to them power not only to hold 
lands for the use of the congregation, but also " the same or any part 
th_ereof to sell, grant, assjgn, demise, alien and dispose of"; not tbat 
the debt is not a just one and_ due to the respondent a,s assignee of 
the mortgagee, or that the mortgage was not duly executed according 
to law, 1or the justness of the debt and the due execution of the in-
strument are admitted for the purposes of this inquiry 0 but that when 
they purchased the property they took care to provide by the coI,1vey-
ance to them for the security of the property in their handR against all 
appropriation for the payment of their debts. 

Such a defence could not avail them at la.w, assuredly it will not 
in equity. 
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