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APPELLATE DECISIONS - PLAYDIUL, TNC. V. ¥UNICIPAL BOARD OF THE
CITY OF ORANGE, - S .

LOCnL ISSUING AUTHORITIES #AY ACT OKLY IN FOBAPL MEETING
ASSEMBLED - BURDEN OF ESTABLISHING ERROR IN RESPONDENT'S ACTION
RESTS UPON APPELLANT.

PLAYDIUM, INC., a corporation
of New Jersey,

Appellant, ' ON APPEAL
CONCLUSIONS AND ORDER
-VS— ) ) .

MUNICIPAL BOARD OF ALCOHOLIC
BEVERAGE CONTROL OF THE CITY
OF ORANGE,

g N ) S N p—

Respondent.

Samuel S. Ferster, Esq., Attorney for Appellant.
Edmond J. Dwyer, Esq., Attorney for Respondent.

BY THE COMMISSIONER:

This is an appeal from the denial by responuent of ap-
pellantts application for a transfer of a Plenary Retall Conbumptlon
License from James Jocﬂph HeGrath to Playdium, Inc. and from 560 '
Forest Street to Bl2 iizin Street in the City of QOrange.

In its petition of appeal, the appellant alleges tnut the
action of the respondent was erroneous in that the denial of the
application was arbitrary, capricious, without warrant of law and
an abuse of respondent's discretion. The respondent!s answer al-
leges that the refusal of the appellantls application was based on
the evidence presented below and was made in the exercise of re-
spondent's sound discretion.

Because of the issues raised by appellant at the hearing,
it may be necessary to consider a number of facts which ordinarily
would not be considered materinl.

The evidence discloses that, for a number of years prior
to July 1, 1940, a Plenary Retail Consumption license had been in

- existence for 2 building occupied by the Knights of Columbus and

located on a portion of the plot of ground on which the bullulng at
512 Wain Street 1s now located. This license was not renewed on
July 1, 1940, and sometime thereafter the old building was torn
down. After the demolition of the latter, the owner of 512 iain
Street, having first obtained a building permit, began the construc-
tion of a nmodern business building 0unta1n1n0 a nuﬂbel of stores
and a bowling alley.

The evidence discloses tﬂgt.in July 1941 iac A. Kaplus, an
officer of the appellant corporation, filed an application with the
respondent requesting a transfer of a Plenary Hetail Consumption
license to him and to the premises now sought to be licensed. That

license had been held for the prior fiscal year by one Curcio, for
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other premises: iR tne Clty of Oraﬂgg. At a meetlng held on ‘August 4,

1841, responumnt denied the application of Mac Kaplus. " From ‘the
minutes of that meeting it.appears that the. denizl was- based :solely
upon the ground that. Curclo nad not-rénewed his-Iicense for the then
fiscal year; -and: hence there was no license in existenee whlch”w
could be transferred to Kaplus. At the time this détion was taken,
no objection or protest, either as o ‘the applicant ‘or to the prem-
ises to which the transfer was sought, had been filed and appar-
ently the only question before. the Board at that time was. the legal

“gquestion: as to whether or not thcre Wau any- llcezse in.existence
which could bb tranufcrrea. '

There is a serious conflict in the. ev1denc aS to cert ain-
statements allegedly made by members of. the respondent board - imme~"
diately following the denial of the Kaplus application. An officer
of the appelluent testifies that the members of the responuent board
then agreed th.t they would approve the.transfer of a valid License
to the premises in question. The chairman of the board,. however,
testified that, at that time, he consulted with the other two members
of the board and then stated that.thorc.would be no "legal®-objection
to the transfer of a proper license to the premises. Whatever may
have.been said at that time by the chairman or the other members of
the Board it appears that no official action was ta Aen t that tiume.

At the hearing bblow on . the 1nstant upplLCathﬂ which wag'
filed after the Kaplus application had been denlea, the board had
before it a written objection- to the transfer signed by the President
of Village Green, a.new housing development located almogt ‘directly
across Main Street from the site to which transfer of the license
was sought. The board below also had before it a letter from the
President of the Board of Education oogectlng to the: transfer- and
calling attention to, the. recently . complct el Orunge High School
Stadilum which is Located directly in the back of the premises for ,
which the-license was sought. The president of Village Green like- . ..
wise appo red at the hearing béfore the Respondant on September 5,
1941 and rencwed the objections stated in his letter. Mayor Ovid
Bianchi entered an.appearancc on behalf of the Board of. Comm1351oners
of the City as well as the BOarQ of bducatlono :

: At the conclu51oa of thc hearlng below, respondent unani-
mously denied the wppiioatlon LOT tranqlgr ana btated 1ts conclusions
as followsy ‘ . .

"l. lhc oard cannot and aia not, consider any
differences which the City . Comm1851onyrg, anG particu-
larly the Mayor, had with .the ouwner of the property
regarding - promwses which it is claimed were not ful-
fllleu ‘That is not part of the function of the Board.

"e.. The Board=cannot, ana'u;u~not, COn51aerftne
~.effect of a tavern on land values where the land is
zoned for business; its only consideration is the suit-
ability and,adaptability of the location to take onm an-
additional tavern. Land values has- nothing‘to'do with
this question. . Our only concern 1s ;ucatlon and need.

: "3, In uhb oplnlun of tn BOqu, a school ‘stadium
does not come within the law prohibiting a tavern within
200 feet of a church or school. Furthermore, if it did,
according to the legal established method of measuring
the distance between the proposeu tavern and the stadium
is in excess of dOO fbet S S
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- “However, the Board ieOID. 1n the exer01se of 1ts o St
Hi’dlscretlon, that it cannot take llghtly a protest from S
~ the Board of Education ob;ectlng to ‘a-tavern o

7, ¢ated in the same block ag the stadium, - This questlon
'}Hgoes 10 the sultablllty of the locqtlon to accept e
tuvern. I P . Lo :,'j.‘.'[ Yo hi

PRLY! Begause thls buildlng is locatbd in a business I
_'zone, the Board need mot go into the QUbSthH of locatlon.n
Our only concern is the need of a tavern in this. particu~ .
. lar area.. It has beén. vepresented to us that the.transfer. = -
~.of -the. license is sought for a pqrtlcular use-and . cllenuelc,.
”ﬂnamcly,‘th@ patrons of the bowling alley. to be erected..
. However, after considering this question, :we feel we have
" no right to consider this . .in a special or partlculur light,
. but to . deal w1th 1t as just ﬁnothbr tuvurn opon t@ the '
" public. .. , R IR

"The record shows that in this perticular area therp
- now. exists four plenary retail. consumptlon licenses, orie .
~;'plenary retail distribution license and -one-club-license...
- 'This’ number the Board considers more than sufilclent folga»“
- the demand mow and in the future of this Llocality.. DU
- "“hag been the policy of the Board.to refuseé. udaltlonul L e
' competltlon in an alre ady congested area.

} '"On motlon of Mr ROSSl, secondnd by Mr. Calnghan,
1t was unan1muusly resolved, that the. appllcatlon for a.
“transfer of Plenary Ketail Consumption License #C-68 .
from James Joseph McGrath,. 560 Forest Street to thﬂ
quydlum, Inc.,. 513 Main Strpet be denied.,™m :

The ap pellunt rmllbs in purt upon %tatements allugedly madezh
bv mcmbers of the respondent board following the denial cf..the t
flrSB uppllcatlon for transfer in August Whatever statements may
have been made at that time, a license issuing authority:dis not
bound by informal remarks made by its members or even by action
taken prior to a. hearing on objections filed. . Hobbs v. Lower Penns
‘Netk, Bulletin 57&, Iten 6; Pergole v. James burgl Bulletin 298,:. "
Itom 6; Harvey v, Pemberton, Bulletin 465, Item 2; Larry's Shamrock
Tavern v, Fort Lee, . Bulletin 467, Item 6. Whether or not any repre-

sentations were made on August 4, 1941, respondent 1s not legally
bound thereby, as apchlunt seems to cuntcnd Local issuing author-
ities may act only in formal meeting assembled. Curbstone. oplnluns .
of their-members are a vain thing for safety., Because of" thisy how-"
ever;members of issuing authorities should refrain”from expressing
any opinions which may . lead WlShLUl thlnkers to bollch thdt they
have received the go-ahead signal. o

It further appears that thc issue prbseﬁtcd to the local
board on Soptenbpr 5, 1941 when the present application was denied
was substantially differcnt frou, that before the board in August
when the uppilcathﬁ of Kwolus was denled

Appellant nas suggpsteq on-the. rpcord and. sought to pruve that
tho local excise board was unduly influenced by Mayor Bianchi in -
re%chlng 1ts decision. A careful reading of tn evidence fails to
convince me ‘that such was the casec. ‘ T

R The transfcr of a llquor license is not an 1nhbrent or auto~"
matic right. The issuing authority wmay grant or deny -the transfer
in the exercise of a reasonable discretion. If dcnlba on reabonublog
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grounds, such action will be affirmed. On the other hand, if 1t
appears that the refusal was arbitreryy ‘thé ‘action of rpspondcnt will
be reversed., "Shapley v. Delawarg, Bulletin 294, Item 7. Under the
rules governwng appeals, the burdpn of GStaDngﬂng erOl in the re-
spondent's actlon rests upon the appellant. A careful study of the
record in this case leads me to the conclu510n that the appellant has
not sugtelnea the burden of proof ilmposed upon it. I ap of the |
opinion that the reasons stated by-thé respondent. board must be
considered the true reasons .for denial of’ the dppllCatlono below. .
The chalrman of the respondent board tebtified that his boagrd. has
been attempting to elininate the undue cohgestion of taverns in
various sections of the City. At the present time plenary retail
consumption licenses are in existence for premises at 548 iain Street
and 558 Main Street, both of which are located within six hundred .
feet of the premises to which the transfer 'is now bought, a similar
license is in existence.at 465 kain Street, whien is within five
hundrea feet of the premises to which the license is sought ond a
similar license 1s in existence at 408 Lain Street, within elgven
hundred feet of the premises to which transfer is souglit.

The number of ‘licenses whicki shell be peruitted in ﬂny glVCn
vicinity 1is a matter confided in the first instance to thz sound :
discretion of the issuing authority. Kalish v, Linden, Bullptim 7L,
Item 14; Drucker v. Trenton, Bulletin 474, Iten 9; SuerCU Liguors,
Inc., v. Hackensack, Bulletin 482, Item 3.

Considering -the changed character of the neighborhovd, as
evidenced by . the recently completed Orange High School Stadium and
the substantial housing development known ag Village Green, I cannot
say that respondent abused its discretion in refusing to transfer
another llC“nSb into this section of the 01ty. It is true tﬂat, .
since July 1, 1940 there has been one less license than formerly ex= .
isted in this Sﬁctioa of the city, but local lSSHng authorities: will
be upheld where I am satisfied that they acted in good falth in seeK~_,ﬂ
ing to lessen tle congnstlon of taverns in any given v1c1n1ty. .

Accuralmgly, 1t is, on this lObh.day of JaAuary, 1944,

ORDEPED thau the pebltloq of qppbul be and the same is ncrubj
dlismissed.

ALFRED E. DRISCOLL,
- Comuissioner.

2. ELIGIBILITY - DRIVING WHILE DRUNK - ASSAULT AND BATTERY -
VIOLATION OF ALCOHOLIC BEVERAGE CONTROL ACT - NO #ORAL TURPITUDE
TNVOLVED - APPLICANT NOT DISQUALIFIED BY STATUTE - FITNESS TO
HOLD LICENSE TO BE DETERMINED BY ISSUING AUTHORITY.

January 5, 1942

Case No. 400

Applicant herein has requested a ruling as to whether he is -
disqualified by statute from holding a ligquor license in the State of
New Jersey.

In September 1933 he was found guilty by a local Recorder on
a charge of driving while drunk. He ?ppLﬂlbd to tﬂ@ Court of Common
Pleas, which affirmed the conviction and imposed a fine of $250.00.
This cvnv1ctlon, however, does not constitute CJnVlCElOﬂ of a "ecrime"
within the meaning of R, S. 53:1-25. Re Case No. 133, Bulletin 170,
Item 7; Re Case No. 302, Bulletin 357, Item 10.
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In July 1965 applicant was again convicted by a local Recorder
on a charge of assault and battery and fined $10.00. At the hearing,
herein he testified that this conviction resulted from a complaint -
made by a woman that he had struck her son. Apollcant says that the
boy had Lnockod dowr a’ sign in front. of his store and denies that
he struck the boy. ‘The question of his- gullt or . innocence Acannot
be redetermnined hers but there appear to be no aggravating ecircui~
stances and in my opinion -the crime of assault and battery under -
these circumstances does not involve moral tLrpltUdpq Rb Casb e
No. 271, bulletin 315, Item 4. ‘ DU

In March 1939 applicant was again arrested, -:charged w1tn a
violation of the Alcoholic Beverage Control Act, It appears’ “that a-
few days prior to the date of his arrest an investigator "of-this.
Department visited aopllcant' grocery store; pUPChdqu from him two
glasses of whiskey and purchased from his wife four bottles of tax-
paid beer. The store was not licensed for the sale of alcoholic bev—
erages. As tne result of a search, pursuant to search warrant,
five-gallon can, countaining about_threc gallons of untaxed ﬂlconol
was found in a bedroom and a pint bottle. of tJA—puld whlskcy was oo
found in the kitchen of appllcant's hemeé. - After his arrest, appli-
cant was fined $50.00 for violating a local ordinanc¢eé and subse—
quently indicted on charges of selllng alcoholic beverages on
unlicensed pronloﬂo and possessing untoxed ulCuhOllC beverages with
intent to-sell, in violation of the prov131ons of the Aléoholic Bév-
erage Control ACt - He pleaded nO?_Jult to gala indictment and: was:
sentenced to serve thirty days in J&ll -

At the hearlng herein applicant tLStlf pd tﬂﬂt the alcéohol.
which was found in his home was used for "radiators and liniwént: for
rubbing." The investigation made by this Department at the time of
his last arrest does not disclose any ev1dencb that the dppllc'nt
operated an unregistered still.

Violation of the aAlcoholic Beverage Law is not per se a
erime involving moral turpitude. Reé Case No. 261, Bulletin 305,
Item 13, While the cases hold that moral turpitude is 1nvolveu, 1f
the violation is in any way connected with the operation of an-un-.
lawful still, it has been determined tnat a single conviction for
possession or sale of alcoholic beverages in violation of the Control
Act'doms not involve moral turpitude.  Re Case No.. 188, Bulle tin 2l@5
Item 25 Re Case No. 241, Bulletin N9O Ttcm 8; Re Case No. 883, -
Bullbtln 445, Item 10; Re Case NO, b? Bulletin 447, Ttemn 7; Rﬁ Case
No. 875, Bull 2tin 465, Item 8. In my opinion the conviction cun- '
sidered herein does not involve moral turpitude. .

, It follows that applicant is not disqualified by statute from
holding & license and it is recommended that he be so . advised. How-
ever, a copy oi tnis ruling should be sent to the 1ssulng authority
of the municipality in which applicant PbSld” « There is a serlouo,
question as to whether or not applicant is fit person to hold a
liquor license. That que sstion should be detvrnlncu by the local-
~dlssuing authorlty if and when he apnlles for a liquor license.

Edward J. Dorton,
o Denuty Cumm1551unur
_ ; -and Counsel.
APPROVED: _
ALFRED E. DRISCOLL,
Conmuissivner,
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5. DISCIPLINARY: PROCELDINGS ~ EMPLOYTNG AD PFRMITT[NG TROSE HAVING
KNOWN CRIMINAL ‘RECORDS-ON.THE LICENSED:PREMISES - HEREIN .OF THE
WIFE - PERMITTING LEWD:AND.FILTHY STORIES BY ENTERTAINERS CON-
STTTUTES LUHORAL ACTIVITY ~ SALES APTER. FOURb_- 30 DAYS’ o
SUSPENSION. = % N

In the Matter. of Dlsclpllnary
Proceedings against

JMHMES R, McCLYMENT, .
549 S, Broadway,: .7 -
Gloucester Cltj,;l3.Ju,

)
)
)
‘ )
Holdeér or Pl@nary Hetail Consump—
tion License €-11, issued by the )
Common Coun01l of- Gloucpotwr Clty, )

)

)

)

TH&ODOnE lhINFELLA
2895, Quinceé: Stroct
Phllddelpﬂla Pa.,,.

C NCLUUIUNS

Polce¢fof Bmoloyment Pcrmvt No. Oﬂ8'._~ | -
+ AND Oh ER: .. 4

issued: by the State Commissioner of
Alcoholic Beverdge Control, :

Alfred B. Cuneo,
239 5. Qu¢ncc SLIcet
PhLladelphla, Pa.,

Holder of Employment Pcrm1t No. 6855;
issued by the State Commissioner of
Alcoholic Buveragc Control

Frank M. Lario, uDG-, Attornpj for aefen&aﬂt llCGHSCb
No appeareance for defendant-permittees. L
Rlchard E. bllberman, Esg., Attorney for the. Depdrtment,of;:-

- ' x ' Alcohollc Bevbruge Control.

BY Tﬂ? comwiguIONEa (Ofally)

Thls mattor comes before me upon, Cn&rﬁbb prnferrea by the
Department of &lcoholic Beverage Control and. served upon the de— |
fendant-licensee alleging: (l) He employed female 1npursonators9 in’
violation of Hule 4 of. State: “ggulatlons No. 203 (2) he. perﬂltted
lewdness-and immoral activity and suffered his. llcensoa premises to:
be conducted in such a manner as to become a nuisance, in violation ,'
of Rulé 5 of btate Regulations No. 203 (3) he knowingly -employed non- .
reoldentg without permits, in VlOldL“On,Of Rule 1 of State fiegulations
No. (4) he knowingly employed Edna: McClympnt {8 person.. who wuulu
fall to eualify as a licensee by reason of her COnVlCthHo of - crlme
involving moral turpltuap, in violation of R. 8. 33: 1-26; (5) ae per
nitted said Edna LLClym@nL, a known criminal and person of ill-repute,
on his licensed premises, in violation of Hule 4 of State hegulations
No. 20; (6) he sold alcoholic- beverages after 2:00 A.il. on Sunday,
Soptbmbcr 7, 1941, in violation of uectlon 5 of an orcinance concern-
ing alcoholic bchrag s adopted February 3, 1938 by the Mayor and.’
Common Council of the City of Gloucester City; and (7) he. ppfﬂlttcd
females employed on the licensed premises to accept bavwregcs at the
expense of customers, in violation of Hule 22 of State Hegulations
No. &0,
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:.In addition, there is before me charges brought by the De- - -
partmcnt against the defendant-permittees, -served on thewm by regis- '
tered mail, alleging.that they: were omploy d as: female 1mpexaonators(t
by the defenaant llcensbe.‘“ ‘ , L N

: At tho hearlng on thesn charges begun on Decomber 19 1941
and continued on January 14, 1942, the defendant- llCCHSbe dppﬁdTLQ
and entered a plea of non vult to - the sixth charge and ‘not guilty 4s
to all other charges. The defendant-permittees; ‘Theodore Trinkella ,
and Alfred B. Cuneo, -failed to appéar, although it appears ‘from ths -
record that the registered letters contalnlng COple of the charges,

addressed to them at the addresses given by them at the time ‘they -
applied for émployment permits, were¢ recéived. -It-also appears from
statements made by counsel that there has been socme corres pomdenoe
with one or both of the permlttccs in quostLon, auv*slng tuem of the
nedrlng 1n theLr caﬁps, i :

Wltn re%pect to thc charge agalnst Tnbodore TrlnkuLla ard
Alfred B, Cuneo, I am-going. to réevoke their employment permits be='
cause of their failuré to appear in answer to the charges and defend
themselves. Because of the state of the proof in the case of James
R, McClyment withk respect to the charge of female impersonation, - .
which leaves me in some doubt,” I -will permit thc defendant- ~permittees .
_to appear before the Dopartmbnt and rcapply for employment permits, ‘
At that time, they will be given an opportunity to @Xplaln thelr -
activities and their failure to appear at the hearing. ' In ths mean-:
tlmb, their permlts w111 stand rcvo&ud

‘ 'The'he rlng on the cnarges agalnst the defendant lice 1sae,
James R. McClyment, has consumed one full day and a portion of a =
second day. With: the permission of counsel, Lhere has been entered .
on the record:a stipulation that r. and Mrs. MeClyment have éntered
into an agreement to sell their prenises and have made arrangenents
to purchase an. entircly different type of business, and will,go out
of the liquor business entirely. Counsel for the defendant-licensee
has moved for, and I have granted his§ motion to withdraw the plea of
not gullty to Charges 1, 2; 3, 4, R%) and 7, and in. lieu thcrbof to
enter a plea of nolo- contcnuer ' :

With rcspect to the entlre case agalnst James h, McClyment
I have this to ‘say: If rumor were fact I would be inclined to find
the defendant-licensee guilty on all of the charges.  However, not-
withstanding the. fact that I am the head of -an adiministrative agency,
I amy; none the: lwss, bound by some of the rules of evidence, at least
those the purpose of whichis to afford the defendant that protectlon
to which he is undoubtedly entitled under the American- system.f'

I am in some doubt as to whether or not the Stut@ has sus-
“tained the burden of proof with respect to the first charge, namely,
that of enploying known fémale impersonators. The. tustlnony indi-
cates that some of these employees came dangerously closc, in their
type and by their actions, to being female impersonators, but there
is still soue coubt. ® The licensee should be extreuely careful to
avold even the appearance of euploying those who -have been found ob- |
3@ctlonabl bxthpr by thb Depurtmbnt or by the publlc at’ larg( '

Wltn rcspect to the second charge, again there is Csoile Qoubt
in wy pind with regard to the question of female impersonation. I
dontt believe the State has proven there was ilimoral activity in the .
usual "sense of the word on the licensed preumises, although the State's
proof does indicate that there¢ were stories told-thst were highly in-
proper, contrary to public morals and to .the cude of ethics we cprct
licenseés to live up to. Here again, it should ‘be noted that the.
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l1censee has denleu, Lnrousa His coungel 'y, that' these stories were

told in such 4 manner that th@-gvnerdl publlc could hear them, and,

in fdct, my recollection of the té stiuwony. Is that thelicensee denicd
entirely that the stories had been told. However, 'I..know -of no §
reason why I should doubt the veracity of the Statf's witnesses.

The narratwng of lewd and fllthy stories by ‘entertainers itself is
SUifld ent to constitite a lewd and immoral ac thlty onithe part of -

th lLC@ﬂSQO within the meaning of the charge-2und in violation of

tuwa 5. of ‘State Bogulatlons Wo. 20+ -Stories of the type described

by the ut&tc's witnesses in théir ‘testimony are- ef¢n1tblj out- of
order and the TbupOﬂSlblllty is on the llCLnbOO to ges that the tell--
ing of such filthy stories docs mot occur :on-his prwlls@sa‘-If he 1s
unwilling or unable to ass surm & tﬂls re onnolbllity, he- should..get out -
of the: lﬁquor bu51nos S S S

With respect to tﬂc thlru charcp, KHQWlnalJ cmploylng qntﬂr~
tainers wino were disquelified because of their non-residence and wio
did not hold employiment oernlts, hzre.too the testimony 'is ‘in con-
flict. The statements offered in evidence by.the Stiate iﬁulvqte that.
soe of these folks who w rg eniployed upon tho'occasioir of the :
A. B. C. men's visit were in fact non—”951uénts.u The licenses 51gned;
such a statement. On the othér hand, thé licenses subsegquently tes-.
tified that he inguired of the cntertulnars as to their residence;
and in-every 1zst¢nce they gave a New Jersey residence, I am:of the.
opinion; however, that at least Ome of these employces were dis--
qualified by ertuf of being non-residents. ' AL

With respect to the cumployment of Mrs. mcClym@uu, NAICP

charged as bging a viclation of tLL Act, I have noted that the 11—
censed premiscs are also the home of Mr. end-Mrs. icClyment. I have’
been advised by counsel represcnting the defendant that:-on ong oc--
aS¢Ou, Hrs. MceClyment asked the former Commissioner for #ils opinion
with respect to her presszsnco on ths licensed p;cmistsé- -Asstming. this.
to be the case, 1t is, nuwne the less, my opinion that Mrs. McCljment
should not have frecuented that pOrtloa of the licensed premises
which was used for the sale and scrviee- of alccholic beverages.. I
reach this conclusion because of her prior record, which was Known)
of course, to herself and known also to.the licensce bscause of pr
vious charges whicih were preferred against him by the local b)uf&.
We cannot pernit tnose with known criminal reccrds to be present on
licenged prndwses, and where the relationship happens to be that of
husbapd and Wbe, it is just unfortunate Here agaln, we have to
regember that those who are in the llquor business -are in a privi-
leged business and that they must obey regulations and statutes which
do not generally apply in industry and business as a whole, and they
will, therefore, have to adjust their private lives in order to first
obuy t we law,

With regard to Charge 6, that of serving aftCT ourb 'there,
was an original plea of non vult and there is no question v t egu
to the fact that such sale ¢ic occur. :

Charge 7 has given ne some trouble. The State has offered .
proof that an empluycu “of the licensee declared herself in on a'party
after the closing hour anu was served or at least drank a glass of
beer, payment of which whs made by guests; that Mrs. McClyment had a
glass of Coca-Cola, paid for by a guc . Thesc constitute a violation
of the rogul tlun. : - sl L

. All in all, in teking into considera tlud Lhw Orbv13uc record
of the licensee and in taklng into consideration tie- ilenSCb'S '
assurance to ue that he is going out of the liguor business; ‘i hibn 1s
compulsory, I am, none the less, going to suspend th@'llCLnSbe
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license for tnlrty (60) days, w1th the pr1v1lege to whosoever may
‘purchase the business .and upon securing the transfer of the license
to “apply for-the lifting of the suspension at the conclusion of
three (3) weeks Application may be made prior to the expiration
of thg three~wbeK period upon & showing ‘that a bona fide sale has
been concluded and that there is no relationship between the new
owner -6f the premises and tﬂb former owner, I-will: expect the de—
nt<licensee not to - go back into the liquor: business: w1ttout
f1f¢t¥apply1ng to the Departmont for pprn3551on so to do. RIPIR

I- Want 1t letlnctlj unaerstooa, for th bﬂncflt of thw“ﬁ*
defcndaﬂt that T"do not consicder the State to have :carried the:
burden -of proof in all of these oharg s, that under the plea he 1s
not “to be considered guilty of each and:every -one. of . the charges,
although" therg ‘has"been suf ficient guilt proven to warrant-toe ..
suspen51on 1mposeq.~ ' S S ;f; T ¢3u :

e An Order Wlll be anbrea in accordance w1tn the oplnlon I
have Just glvbn.~ I will make the Order effective at the;clouLng”,,
of bu51nuss baturaay, Januarf 17, 1942. Sy

RN ACCOFan lJ, it is, on thls 16th- ddj f JanuaLy, 1942

ORDERLD, 1at Plenqry hctd l Consumptlon LLC@H%@ C ll 18T 6~

toforc'lssuea to James R.-icClyment, be and the sane is herpby

suspended- for a nerlou of thlrtj (50) days, effective Sunday,- January

‘ 18, 1942, -at 21 00 &, M. Leave is. hereby given.to apply to me' for..

an ‘order - 1ifting sald Suspension. upon pres senting proof that:the - .
lieénsed “business. of James R, McClyment has .been sold:.to a- bonug,f“
purchager or purchasers;. that the license of James K. I 11t , :
which i "hereby’ suspended, has. been transferréd:by the Common Coun01l
of the City of -Gloucester City, in the exercise of its dwn sound: .
dlscretlon, to a bona fide purcnasnr or purchasers; and that nelthﬁr
the said James H. McClyment nor Edna McClyu@nt, his wife, have any
“interest or connection, directly or indirectly, in'said license or
licensed- bu51ness, but  in no-event will an order: llftlng ‘the suspen-

" dion be-entered herein until’ the expiration of ati Led t twenty-~one: .

e

uays fPOm tac effuctlve date her oP° and ~aj- ?~,?- S fﬁu:f<ﬁ::¢;

Tt is further OnDERuD, that no llquor llC°nS€ be. grantcu in
thlu State to either: the said Jaies: K. McCljmcat or Edna. lcClyment,
his wife, unless and until approval first be obtained. frow the Stat»
Comm1551oncr of Alcolollc Bavbragb Concrul and

: It is Iurtl er ORDERFD tnat Eulp_].Oyr'lbl’lt PLI‘Fllt Nu.v 4048, here-
tOLOPG issued te Theodore Trlukella by thé State Commissioner of ..
Alcocholic Beverage Control, be amu the same is hercby revoked; ef-

. fective i1mmediately. Ledwb is hereby given to said Theodore
Trinkella to. apply to'me for an opOUrtunlty to be heard on the
charges herein and for' a reinstatement of his Ewployment Permilt upon-
presentation of satLSfactory justification for his failure to appean
in answer thereto; and Coe

It is further ORDERED, that Employment Permlt No. 6835
heretofore issued to Alfred B. Cunco by the State Coumissioner af
Alcoholic Beverage Control, be and the same is hereby revoked, ef-
fective 1mmeu1ately. Leave is hercby given to sald Alfred B. Cuneo
to apply to we for an opportunlty to be heard on the charges herein
.and for a reinstatement of his Employment Permit upon presentation of

setiasfactory 1ust1float10n.f01 hlS failure to appear in answer there-
to.

ALFRED E. DRISCOLL,
- Corumadssioner.
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4, FELIGIBILITY - LARCPDY ORDIN"RITY IIVOLV S HORAL. TU:PITUDE -
PETITIONER UNDFP 21 Y@Anb OF AGE - APPLICATION. DmNThD. '

Januqu 16, 1942

" Case No. 40o

&ppllcunt, now about 19 years of age, has appllod for a
perait to be employPu by .a liquor licensee in- this State and has
disclosed that in 1940 he was convicted of luerﬁy of .automobiles,
sentenced  to a reformatory, released after serving about ten months
and 1s now on perole.  He was about sceventeen years of age when he
comnitted the crime and nas no other criminal record.

His version of what occurrcd is that ho was one of a group
of five school boys who, over a period of five or six inonths, stole
five or six cars and strlnpe therm of parts in order to get money’
for gas, movies, and, his case, to keep up his end. in school.

He swears that previous to the offense he was a "stay-at-home" boy
and was misled by association with his cousin, who knew the rest of
the boys.

Larceny of this character ordinarily involves moral turpl-
~tude. In cdetermining whether this case is an exceptlon, the fact
that thr applicant was under 18 years of age when he comaitted the
offensc, while a pertinent factor, in itself does not remove that ele-
nmntfhmrthe case., Were it a nere boyish prank, a single thoughtless
offense, the sleusient of moral turpluuup pusmlb‘" would not be in-
volved. ©See Case No. 261, Bulletin 305, Item 18, which involved only
one theft by a boy anc his companions, who took an automobile for a
"joy-ride" and later stripped the car of some eguipment. Also cf. °
Case lio. 172, Bulletin 375, Item 6., In contrast, in this case we
have a series of thefts recently committed by petitioner with full
krniowledge that he was doing wrong, and hence we have ¢ crime in-
volving moral turpitude. ‘ ‘

I addition, applicant is under twenty-one years of age and
cannot in any event be employed by a liquor licensee unless he ob-
taing a permit which the Commissioner is authorized to grant in his
discretion. It would appear undesirable to permit applicant to
become assoclated witih the alcoholic beverage industry.at this time.
On the contrary, it would appear easier for him to find the straight
road in some other industry where he would be less lebly to be
handicapped by his previous record.

It is therefore recommended that applicant be advised that
he is not eligible for employment by a liquor licensee in this State
and that his application for an employment permit at this time 1is
denied.

Harry Castelbaum,
Attorney.
APPROVED: -
ALFRED E. DRISCOLL,
Commlissioner.
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3.

DISCIPLINnnY PROC EDINGS - PETITION TO HEOPEN ALLOW

In thé Matter of DlSClpllﬂaIy )
Proceedlngs agaln t .

= MARTINS INC., -
27 Churcn.street

, ON PFTITIOW TO RBOP
""" ' ORDER B
Holder’ of Plenary Hetall Con~
sumption License C-126, issued °
by the Board of, Alcohollc
Beverage ‘Control of the City"

of Patersqn._

Sa lvatorc D VlVlano, Esq., Attorney for Petlt;oncr. S
BY THE C@MMISSIORER.

On January 13, 1942, after finding the dofenaant gullty
of possessing illicit- alcohollc beverages and -bottling an. dlcohollﬂ
beverage for sale and resalc, I suspended its license for fifteeni. " o
days commencing January 19 1942, at 3:00 A. M. Re Martins, Inc.,
Bulletin 490, Itcm 9 Ry ,

Y

Pptltlonur has presented to me today a petition duly veri-
fied by HMichael S. Spinella, its President, praying for a reopening
of said proceedings with a stay of the suspbnsion‘ordcr, wWith” loavbf
to petitionéer to. present tbstlmony in its-defense at a-date to:be,.
determined. :

The petltlon sets forth that thﬁ OffLCtrS of tnL company 1 :
are:

Michael 5. Spinella, President;
Mildred-Lasky, Vice-President; "
Eleanor Spinella, Sbcretarvf%nd Treasurer.

It further sets forth that one Michael Spinclla, who appéared at: ...,
the hearing previously held herein and represented himself to be - ..
the Vice-President of the corporation, was an smployee "without :
authority to bind the company and to represent the company at a. ... -~
hearing held before your Department in the above entitled matter

of disciplinary proceedlngg against your petitioner That said )
employeé, ‘petitioner is now informed, attended such hfﬂring with—-
out the knowledge of your petitioner or its Board of Directors and
in fact your petitioner had no knowledge of said-proceedings wntil
January 14, 1942."

The petiticn further sets forth that petltloncr nas npt
been afforded an opportunity to properly present testimony in de=~
fense of the charges pr“IGrI“d against it and alleges that if the-
proceedings are r“uponbd it will be -able to prescnt credible testi-
mony which will establish that the two bottles were prooably tam—

pered with by some disgruntled employce: Wltﬂ 1ntbnt to injure

petltloner in its business.

- At the present time I entertain some doubt ds to whether -
the proffered testimony would affect the result heretofore reached in:
these proceedings. However, in view of the statement in.the petition
that Michael Spinella -(a -cousin of Wichael S. Spinella) was not.an
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officer of the corporation and not authorized to appear at the pre-
vious hearing,and in view of the fact that no tpstlmony was pre-
sented on behalf of the defendant dat "said hearing except the' .
testimony of iHichael Spinella, I shall afford defendanu an oppor-
uunlty to present further evidence in this proceedlng A suppic—
meﬁtuL hbarlng will be scheduled solely for the purbose of - o
perniitting defendant to introduce additional evidence in its beudlf
The case will be reconsidered upon  the transcript of the .evidence
DrVV¢cu51y taken- nerecin and the adQlulOHal evidence subnitted by
defondant at the supplemental hearing, witihout recalling the wit-
negses who previously testified on 'behalf of the Dfpurtnent The
petition is granted subject to the. COHdltLOﬁS S“t ;or th her lL

';;‘Accordingly -1t is, on this leth aaj 01 Jnnudry, 194N,

A
feTiogn @

ORDLhTD, Lnat the pfoccodlags herein be and the same.are
hereby” reopened with leave to defendant to present further testi-—
mony at a supplemental hearing, to be held nbwﬁ*n,,gt the offices
of this Department, Seventh Ploor, 10680 Broad Strcpt, Newdrﬁ,'nn
Thursday, the 5th day of February, 1942, at 10:00 A. i.; and it is
further ' '

, OanhED that +n@ uspbngxon hprLtOIOTG 1mpou@ be stayed .
uatll the furbhgr order of tﬂ‘ Comuilissioner.

ALFRED E. -DRISCOLL,
Comsiissionar.

6. DISCIPLINARY PROCEEDINGS - SALES BY CLUB LICENSEE TO PER SOLU NOT
MEMBERS OR GUESTS - 5 DAYS' SUSPENSION, LESS & FOR GUILTY PLEA.

In the Matter of Disciplinary )
PrOCuealngs against

TH INTON LODGE MNO. 164,
LOYAL ORDER OF mOObh;
403 E. State Btreet
T“anon, N. J.,

CONCLUSIONS
-AND ORDER

~

)
)
Holder of Club License CB-17, )
issued by the New Jersey Statb
Commlﬂsfon@r of HlCOhOllC )
Beverdgé Control.

S

G. George Addonizio, Esq., Attorney for Department of Alcoholic
4 Beverage Control,
Adolph F. Kunca, Esq., Attorney for Defendant-Licensee.

BY THE COMMISSTONVE:

The def Dﬂdunt club licensee has pleaded nolo contendere to
a cha rge ‘of having sold alcoholic chﬁrngs to non-mempers of the
club, in violation of Rule 5 of State Regulations No. 7. Since the
license was issued by the State Commissioner of Alcoholic Beverage
Control, pursuent to K. 5. 35:1-20, the instant proceedings were
instituted at this Departuent.

It appears that on September 28, 1941, while thce licensee
was nost to a large assemblage of its members convened from through-
out the,State, two Departmental investigotors, neither members of
the club nor bona fide guests of any such members, gained aduittance
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to the licenséd premises and were there sold several drinks of alco--
holic beverages. The licensee offers in extenuation thé fact that
the violation would not have occurred but for the unusually large
number of persons precsent on the occasion in question with' resultant
Gifficulty in bnecklnb the status of ull sugh persons.

. This is the licensee's first violation of record.

Under the ciréumstances, tho.minimﬁm,pehdlty of five days
for this type of violation, with rcuission of two days because of the
plea, Wlll be imposed. Cf.'Re‘William A, Rucki Ass,.’ni Bulletin 472,
Item lO : : . : B SO

Accordlngly, 1t 1s, on thls 19th ddy of anuar‘, 194z

OBDEBED that Club Llceﬂuv'uB -17, heretofors ilssued to
Trenton Lodge Vo. 164, Loyal Order of Moosu, by the New Jersey State
Commlsojonef of nlconollc Beverage Control, for premises at 403 B.
State Street, Trenton, be and the sawmc is hureby suspended for a
perlod of three (8) days,. comiencing January 21, 1942, at 2:00 A. M.

and concluding January 24, 1942, at 2: 00 A M.
ALFRED E. DRISCOLL,
- Commigsioner.

7. ELIG GIBILITY - CONVICTION "OF PETTY LARCENY DOES NOT gg_’gg’INVOLVE
'HMORAL TURPITUDE - APPLICANT HELD NOT DISQUALIFIE ) -

v/

Januery 21, 1942

. Case NO,‘406

Appllcant seek a rullng 28 to thbﬂbr hl ConVlCtlon oi
Detby larceny is a crime involving moral tqultuu\, and hence dis-

guallfles,hlmﬂundur,n. S. 88:1-25, 26, from working as porter for a
- license¢ of this State. . o

Petty larceny is not a crime which per se involves moral
turpituce. It depsends upon ths particular facts in each case.
¢ Cage No. 213, bulletin 232, Itsi 6; Re Case No. 157, Bulletin
207, ITtem 4. S O

- The record of the police court where szpplicant was convic-
tCu, in September 1935, is meagre as to the background of the case.,
It merely shows that he was convicted of potty laroeqy and sentenced
to B30 days! imprisonment. The affidavit of the complaining witness
charges that the applicant stole lumber valued at $45.00. EVLdbﬂtly
the value set forth in’the,compl int was considered excessive since.
the court found him guilty of putty larcway,vblch covers theft of
Droperty not over the value of %20.00,

: : Apnllcalt' version of what occurred is tnat there was some
SeCODd hand lumber. stored next to his TUSIQUQCV,.uﬂaL he. threw soume
of the lumber over the fence, intcnding to use it for fircwood; that
thp owner of the lumber took. it back and caused his arrest.  Accept-
ing applicant's sworn tcstimony as tfuvj I believe that tnu offense
was not so snrlou% in character as to anOlVL moral turpltuue Ap—~
pllC?g s record since Septeuber. 1900 appears to be clear. :

Tt is, tanrcfurg, rucommengbu fhut »DpllLuﬂt bp-lQVlSPQ that
“the conviction referred to does not disqualify him from being employec
.by a liquor licensec in this State. : o

APPROVED: 7 Harry Castclbaum,
ALFRED E., DRISCOLL, Attorney.
Commissioner.
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ALIENS - DECLARATIONS OF A STATE OF WAR.BY THE AXIS COUNTRIES
ABROGATED RECIPROCALL TRADE TLEATIES BETWEEN THE .UNITED STATES,
Lo HEWETW OF‘th HOLes ““ICnLNlhu ENEMY ALTEN

NOTICE TO ALL MUNICIPAL ISSUING AUTHORITIES.

RE. ALIEN ' PARTICULABLY GERMANS (INCLUDING AUSTRIANS)
CAND HUNGARIARSJ

s Tne New Jersey Alcoholic Beverage Law disqualifies -
aliens Ffrom obtaining a liqueor licerise or working (except on a’
limited permit) for any lLQQOT licensee in this State. See
R, S. 83:1-25, 26. '

: However, this Dep”rtment has ruled that aliens of
forelgn countries having a reciprocal trade treaty with our

Federal Government are sxemnt from this ban and hence ¢ are eligibl@

if. pomplyvng with the other QUJllflLublOﬂa in the Stote lawy to

. obtain.a liguor licensé or work in any capacity for a llquor

licensee. gee Re Gasyind Bullstln 130, Icom 5

Heretofore, aliens of Germany (including Austrla) and
Hungary have been among .those who came within this exemption.
However, the recent declarations of war upon us by those countries
have, in my opinlon, mecessarily abrogated their reciprocal trade
treaties with the United States.  See Karnuth v, United States ex

~ The result is that German (including Austrian) and
Hungarian netionels are no longer exempt from the statutory ban
against aliens. Hence, these nationals are now fully barred fron
obtaining any further liguor license of any kind (including e
uOllCltOT'S Defmlt), whether renewal or cotherwilse. S]Nllaf]y,
they zre now fully barred from working for, or continuing in the

~employ - of, any liquor . licensee, the one exception being that, on

obtaining a special permit from this Department, they may work at
Jobs other than the serving, selling, mixing, manufacturing or
bottling of alcoholic beverages.

The statute is percmptory ond allows of no other alterna-
tive in these regards. ' . :

However, thec State law does not require that the now
existing licenses of these wliens, valid when issued, necessarily
fall with the treaties. In 1939, when the Italien treaty lapsed,
this Department ruled that Italion aliens could rctain the 1i-
censoes which they then held for the balance of their term. See
Re Woertendyke, Bulletin 304, Item 8. The Department took a

similar positiuvn when the Japanesc treaty expired in 1940.

In fairness, I can see no substantial reason for not
adopting the same positlion in this case.,. I do not, at least for
the present, percelve any UOTil, direct or remote, to this coun--
try's sa futy or war effort by allowing the current licenses of
German (including Austrian) and Hungarisn aliens to finish out
thelr normal term - i.c., through June 30, 1942. It would be
unduly harsh to these oliens, many of whom moy  be resident many
years in this country and fully loyal to their adopted land,
simply to cut off their existing licenses in "amid-stream' without
substantial cause, I am in whole-hearted agreement with the
President's recent utterances that we should not persecute aliens
of enemy countries but should allow the prOper agencies of govern-
ment to detect ana bring to justice those who are "suspect.!
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Hence, I rule that the existing licenses of these Gerwan
(including Austrlan) and Hungarian aliens may continue for the bal-
ance of their term, but on the strict proviso that this Dbpaftmenu

reserves its full Tight to take the necessary measures  to-bring.
" about CdnCcllaulOﬂ of "all such llccnses in the future if the-public
1ntkrest'so requlras,>or cancellation of the license of any particu-
lar alien engaging in any sctivity disloyal: to the: country Liike-.
wise, these_ﬂurrent llcenses may be: trwnblerred to properily: quu11*:
-fied persons, thus giving their holders s fair opporuunlfy of ¢+ -
selling -their businesses and av01d1ng loss of their investments.
However, such transfer must be wholly bona fide and the Braaslbree
in no way a "front" for the d¢squal¢11ea alien. If any such "front®
is discovered, the license will be peremptorily revoked outright ang
- the matter 1mmedlately referred to the County Prosecutor for crim-
‘ 1nal uctvun, -
Lo As to corporatlons, ‘it must be mnoted that, under the Alco—
hol1c Beverage Law, no corporation (eXCPpL a bona flge hotel) may -
obtain a retail liquor license if any holder of more than tén per
cent of the stock would be disqualified from obtaining a license-in
his own name. See k., S, 33:1-12.1. In view of this provision; no
such corporatlon, where the holder of more than ten per cent of the
stock is a German (including Austrian) or Hungarian alien, may here-
after obtain any retall license. As to the present licenses of such
corporations, they may, %ubgnct to the same conditions mentioned
above, continue for the remainder of theilr term, and either they or
the aliens! stockholdings may be transferred, in a bona fide trans-
action, to a qualified persocn or corporation.

‘ ALFRED E. DRISCOLL,
' ‘ : - Commissioner.
Dated: January 21, 1942. ’

9. DIbQUALTFICATiON - APPLICATI”N TO LIFT - COMMERCIAL ACTIVITY
(OPERATION OF A STILL) IN ILLICIT LIQUOR SINCE REPEAL INVOLVES
MORAL TURPITUDE - SUPPRESSION OF MATERIAL FACTS BY PEIImIONuh -
APPLICATION DENTED.

In the Matter of an Application )

to remove Digqualification be- - c
cause of a Conviction, Pursuant ) . CONCLUSIONS
to K, S. 33:1-31.2. : AND ORDER

Case No., 188 )

BY THE COMMISSIONER:

In April 1936 petitioner pleaded guilty to the crime of
. possession of illicit alcoholic beverages and was sentenced to a
six months' jail term which he served in full.

At the hearing, petitioner at first denied that he had man-
ufacture d any of the bootleg liquor found at his home When
confronted, however, withh a written statement signed by him at the
time of his arrest, he confessed that for a period of some six monthe
betwezn April and October 1935 he, in conjuncticn with two others,
operated a still and that he pe”soaully "turned *ut" about tinirty
gallons each night during that period.

Such commercial act;vity‘in illicit liquor since Repeal
constitutes moral turpitude within the meaning of the Alcoholic Bev-
erage Law. He Case No. 267, Bulletin 313, Itum 1; Re Case No. 162,
Bulletin 477, Item 6. . ‘ ] ' 4
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Pﬂtltlonerfs t;stlmony ‘is not only rbpl te w1th eva51ons‘wnd
suppressions of material facts but, ags herbtolorp indicated, he
lied about his connection with the Opcratlon of the illicit still.
This is suiflclgnb justification to refuse petLtlonnr “the relief
‘sought. -Re Case No. 27, Bulletin 268, Item 5; Re Cas¢ No. 82,
Bulletln &90; Ttem 11l; Re Case No. lb6 Bulletin 481, Iten &. Lﬂ ‘
addition,: howav Ty tbe eviaence preseptbd by hlu'und ‘his withesses.
fails to convince me that he -has been leading a law-abiding life for
the past five yecars and that thAaSSOC‘athP with the alcobollc‘
bever rage. industry will: not bb contrary to pUbllC 1ntef :st.. . See.

B.. S 5 l U’]..iuo‘ B . . . . . A

The. pct tion is denied.:

Under tuv'circumstanc it is unnecessary to pass upon the
crimes. of pOSSqulon of* Lottpry thKLtS, of Wqﬂch pmtltlonur ‘had p=en
tw1og convwctea prlor to lJOu.> oo :

’Dated January 21 194 R
‘(Z_émi k*bxauxudy

Comm1051oner.

New Jerssy State Mbmw o



