AIR ADMIN. PROCEDURES AND PENALTIES

7:27A-3.4

Added “Discrete emission reduction” and “Oxides of nitrogen”.
Administrative change.
See: 31 N.J.R. 639(b).
Amended by R.2003 d.86, effective February 18, 2003 (operative March
24, 2003).
See: 34 N.J.R. 695(a), 35 N.J.R. 1059(a).
Rewrote the section.
Amended by R.2004 d.129, effective April 5, 2004 (operative April 25,
2004).
See: 35 N.J.R. 3486(a), 36 N.J.R. 1791(a).
Deleted “Discrete emission reduction” or “DER”.
Amended by R.2005 d.155, effective May 16, 2005 (operative June 17,
2005).
See: 36 N.J.R. 5293(a), 37 N.J.R. 1789(a).
Added “Emission increase” and “Grace period”.
Amended by R.2008 d.338, effective November 17, 2008 (operative
December 9, 2008).
See: 40 N.J.R. 3792(a), 40 N.J.R. 6541(b).
Substituted a comma for “and in” following “26:2C-2” and inserted
“and N.J.A.C. 7:27C”.
Amended by R.2008 d.366, effective December 1, 2008 (operative
December 29, 2008).
See: 39 N.J.R. 4492(a), 40 N.J.R. 6769(a).
Rewrote definition “Volatile organic compound”.

Case Notes

Incineration company violated permit and certificate; penalties im-
posed based upon current regulations. New Jersey Department of En-
vironmental Protection v. Trofe Incineration Inc. 93 N.J.A.R.2d (EPE)
177.

7:27A-3.3 Procedures for assessment and payment of
civil administrative penalties

(a) In order to assess a civil administrative penalty under
the Act, for violation of the Act or any rule promulgated, or
administrative order, operating certificate, registration re-
quirement or permit issued pursuant to the Act, the Depart-
ment shall, by means of an administrative order and notice of
civil administrative penalty assessment, notify the violator by
certified mail (return receipt requested) or by personal ser-
vice. The Department may, in its discretion, assess a civil ad-
ministrative penalty for more than one offense in a single
administrative order and notice of civil administrative penalty
assessment or in multiple administrative orders and notices of
civil administrative penalty assessment. This Administrative
Order and Notice of Civil Administrative Penalty Assessment
shall:

1. Identify the section of the Act, rule, administrative
order, operating certificate, registration requirement or per-
mit violated;

2. Concisely state the facts which constitute the vio-
lation;

3. Order such violation to cease;

4. Specify the amount of the civil administrative pen-
alty to be imposed; and

5. Advise the violator of the right to request an adjudi-
catory hearing pursuant to the procedures in N.J.A.C.
7:27A-3.4.
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(b) Payment of the civil administrative penalty is due upon
receipt by the violator of the Department’s Final Order in a
contested case or when a Notice of Civil Administrative Pen-
alty Assessment becomes a Final Order, as follows:

1. If no hearing is requested pursuant to the procedures
in N.J.A.C. 7:27A-3.4, a Notice of Civil Administrative
Penalty Assessment becomes a Final Order on the 21st day
following receipt of the Notice of Civil Administrative
Penalty Assessment by the violator;

2. If the Department denies the hearing request, a No-
tice of Civil Administrative Penalty Assessment becomes a
Final Order upon receipt by the violator of notice of such
denial; or

3. If an adjudicatory hearing is conducted, a Notice of
Civil Administrative Penalty Assessment becomes a Final
Order upon receipt by the violator of a Final Order in a
contested case.

7:27A-3.4 Procedures to request an adjudicatory
hearing to contest an administrative order and
notice of civil administrative penalty
assessment and procedures for conducting
adjudicatory hearings

(a) To request an adjudicatory hearing to contest an ad-
ministrative order and notice of civil administrative penalty
assessment issued pursuant to the Act, the violator shall
submit the following information in writing to the Depart-
ment, at Office of Legal Affairs, ATTENTION: Adjudicatory
Hearing Requests, Department of Environmental Protection,
PO Box 402, Trenton, New Jersey 08625-0402:

1. The name, address, and telephone number of the vio-
lator and its authorized representative;

2. The violator’s defenses to each of the Department’s
findings of fact in the administrative order and notice of
civil administrative penalty assessment stated in short and
plain terms;

3. An admission or denial of each of the Department’s -
findings of fact in the administrative order and notice of
civil administrative penalty assessment. If the violator is
without knowledge or information sufficient to form a be-
lief as to the truth of a finding, the violator shall so state
and this shall have the effect of a denial. A denial shall
fairly meet the substance of the findings denied. When the
violator intends in good faith to deny only a part or a quali-
fication of a finding, the violator shall specify so much of it
as is true and material and deny only the remainder. The
violator may not generally deny all of the findings but shall
make all denials as specific denials of designated findings.
For each finding the violator denies, the violator shall al-
lege the fact or facts as the violator believes it or them to
be;
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4. Information supporting the request and specific 6. A request, if necessary, for a barrier-free hearing
reference to or copies of other written documents relied location for physically disabled persons. o
upon to support the request; Q

5. An estimate of the time required for the hearing (in
days and/or hours); and
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(b) If the Department does not receive the hearing request
within 20 days after receipt by the violator of an administra-
tive order and notice of civil administrative penalty assess-
ment being challenged, the Department shall deny the hearing
request.

(c) If the violator fails to include all the information re-
quired by (a) above, the Department may deny the hearing
request.

(d) All adjudicatory hearings shall be conducted in accor-
dance with the Administrative Procedure Act, N.J.S.A.
52:14B-1 et seq., and the Uniform Administrative Procedure
Rules, N.JLA.C. 1:1.

Administrative change in (a).
See: 23 N.J.R. 3325(b).

7:27A-3.5 Civil administrative penalty determination—
general

(a) The Department may assess a civil administrative pen-
alty of not more than $10,000 for the first offense, not more
than $25,000 for the second offense, and not more than
$50,000 for the third and each subsequent offense against
each violator who fails to comply with the Act, or any rule
promulgated, or administrative order, operating certificate,
registration requirement or permit issued pursuant thereto.

(b) Each violation of any provision of the Act, or any rule
promulgated, or administrative order, operating certificate,
registration requirement or permit issued pursuant thereto
shall constitute a separate and distinct offense.

(c) Each day during which a violation continues shall con-
stitute an additional, separate, and distinct offense.

(d) The Department may assess a civil administrative pen-
alty for a violation of any provision of N.J.A.C. 7:27 or 7:27C
for which no penalty amount is specified under N.J.A.C.
7:27A-3.6 through 3.11. The Department shall base the
amount of such a penalty assessment upon the following fac-
tors:

1. The amount of the penalty established under
N.J.A.C. 7:27A-3.6 through 3.11 for a violation which is
comparable to the violation in question. Comparability is
based upon the nature of the violations (for example, viola-
tions of recordkeeping requirements, reporting require-
ments or emission limits) and the nature and extent of the
environmental harm likely to result from the type of viola-
tion; and

2. The factors listed in (e) below.

(e) The Department may, in its discretion, adjust the
amount of any penalty assessed pursuant to this section or
under N.J.A.C. 7:27A-3.6, 3.7, 3.8, 3.9, 3.10 or 3.11, based
upon any or all of the factors listed in (e)] through 6 below.
The Department may apply such factors in addition to the
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factors listed in N.J.A.C. 7:27A-3.10(e)5 and 3.11. No such
factor constitutes a defense to any violation.

1. The compliance history of the violator;

2. The number of times and the frequency with which
the violation occurred,

3. The severity of the violation;

4. The nature, timing and effectiveness of any mea-
sures taken by the violator to mitigate the effects of the
violation for which the penalty is being assessed,

5. The nature, timing and effectiveness of measures
taken to prevent future similar violations, and the extent to
which such measures are in addition to those required
under an applicable statute or rule; and

6. Any other mitigating, extenuating or aggravating cir-
cumstances.

(f) Except as provided for in (g) and (h) below, the De-
partment may, in its discretion, treat an offense as a first of-
fense solely for civil administrative penalty determination
purposes, if the violator has not committed the same offense
in the five years immediately preceding the date of the pend-
ing offense.

(g) For violations of N.J.A.C. 7:27-8.3(e) and N.J.A.C.
7:27-22.3(c) or (e) indicated by a continuous monitoring sys-
tem, the Department shall calculate penalties in accordance
with N.J.A.C. 7:27A-3.10(n)1 and may, in its discretion for
purposes of determining the statutory maximum penalty for
an offense, treat an offense as a first offense for civil adminis-
trative penalty determination purposes, at the beginning of
each calendar quarter.

(h) For violations of N.J.A.C. 7:27-8.3(¢) and N.J.A.C.
7:27-22.3(d) or (e) when a continuous monitoring system op-
erates out of control or is out of service, the Department shall
calculate penalties in accordance with N.J.A.C. 7:27A-
3.10(n)2 and may, in its discretion, treat an offense as a first
offense for civil administrative penalty determination pur-
poses, if the violator has not committed the same offense in
the four consecutive calendar quarters immediately preceding
the first day of the calendar quarter during which the pending
offense was committed.

(i) For violations of N.J.A.C. 7:27C, indicated by a con-
tinuous monitoring system or when a continuous monitoring
system operates out of control or is out of service, the Depart-
ment shall calculate penalties in accordance with N.J.A.C.
7:27A-3.10(u).

Amended by R.1993 d.682, effective December 20, 1993 (operative
January 23, 1994).

See: 25 N.J.R. 631(a), 25 N.J.R. 5957(a).

Amended by R.1994 d.501, effective October 3, 1994 (operative
October 31, 1994).

See: 25 N.J.R. 4045(a), 25 N.J.R. 4836(a), 26 N.J.R. 4030(a).
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Amended by R.1999 d.423, effective December 6, 1999 (operative
January 7, 2000).

See: 31 N.J.R. 2582(a), 31 N.J.R. 4040(a).
In (g) and (h), changed N.J.A.C. 7:27A-3.10 references.

Amended by R.2008 d.338, effective November 17, 2008 (operative
December 9, 2008).

See: 40 N.J.R. 3792(a), 40 N.J.R. 6541(b).
In the introductory paragraph of (d), inserted “or 7:27C”; and added

@).

Case Notes

Contrary to the ALJ’s finding, a laminating facility’s failure to
continuously monitor carbon monoxide emissions was not “minor” for
purposes of the Grace Period Law because the criteria set forth in the
Grace Period Law did not require a demonstration of either actual
“harm” or “genuine risk” to sustain a penalty; rather, the criteria required
that for a penalty to be forgiven, the violation had to have been one that
posed minimal risk to the public health, safety, and natural resources.
Because the penalty was imposed for problems with the emissions
monitoring system that resulted in an inability to collect valid data, the
breakdown made it difficult to say with any degree of certainty that no
harm was done and supported the finding that where the regulatory goal
was monitoring and risk assessment, that goal was undermined when the
monitoring equipment was not functioning properly (adopting in part,
rejecting in part, and remanding 2008 N.J. AGEN LEXIS 177). N.J.
Dep’t of Envtl. Prot. v. Lamart Corp., OAL Dkt. No. EEQ 7868-04 and
EEQ 7873-04 (Consolidated), 2008 N.J. AGEN LEXIS 677, Final
Decision (April 17, 2008).

Summary decision imposing penalty was properly assessed against
research company for causing the release of an air contaminant. N.J.S.A.
26:2C-19. Biopharm Research v. New Jersey Dept. of Environmental
Protection, 91 N.J.A.R.2d 7 (EPE).

7:27A-3.6 Civil administrative penalty for submitting
inaccurate or false information

(a) The Department may assess a civil administrative
penalty against each violator who submits inaccurate infor-
mation or who makes a false statement, representation, or cer-
tification in any application, registration, record, or other
document submitted or maintained, or who falsifies, tampers
with, or renders inaccurate any monitoring device or method
required to be maintained under the Act or any rule, adminis-
trative order, operating certificate, registration requirement or
permit issued pursuant thereto.

(b) Each day from the day that the violator knew or had
reason to know that it submitted inaccurate or false informa-
tion to the Department until the day of receipt by the Depart-
ment of a written correction by the violator shall be an ad-
ditional, separate and distinct offense.

(c) The Department shall determine the amount of the civil
administrative penalty for offenses described in this section
based on the conduct of the violator as follows:

1. For each intentional, deliberate, purposeful, knowing
or willful act or omission by the violator, the civil adminis-
trative penalty, per act or omission, shall be in an amount
of $10,000 for the first offense, $25,000 for the second
offense, and $50,000 for the third and each subsequent of-
fense; and

2. For all other conduct, the civil administrative pen-
alty, per act or omission, shall be in the amount of $2,000
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for the first offense, $4,000 for the second offense, and
$10,000 for the third and each subsequent offense.

(d) The Department may, in its discretion, treat an offense
as a first offense solely for civil administrative penalty deter-
mination purposes, if the violator has not committed the same
offense in the five years immediately preceding the date of
the pending offense. ‘

(e) A violation under this section is non-minor and, there-
fore, not subject to a grace period.

Amended by R.2005 d.155, effective May 16, 2005 (operative June 17,
2005). :

See: 36 N.J.R. 5293(a), 37 N.J.R. 1789(a).
Added (e).

7:27A-3.7 Civil administrative penalty for failure to
allow lawful entry and inspection

(a) The Department may assess a civil administrative pen-
alty against each violator who refuses, inhibits or prohibits
immediate lawful entry and inspection of any premises, build-
ing, or place, except private residences, by any authorized
Department representative.

(b) Each day that a violator refuses, inhibits or prohibits
immediate lawful entry and inspection of any premises, build-
ing, or place, except private residences, by any authorized
Department representative, shall be an additional, separate
and distinct offense.

(c) The amount of the civil administrative penalty for of-
fenses described in this section shall be $8,000 for the first
offense, $16,000 for the second offense, and '$40,000 for the
third and each subsequent offense.

(d) The Department may, in its discretion, treat an offense
as a first offense solely for civil administrative penalty deter-
mination purposes, if the violator has not committed the same
offense in the five years immediately preceding the date of
the pending offense.

(e) A violation under this section is non-minor and, there-
fore, not subject to a grace period.

Amended by R.2005 d.155, effective May 16, 2005 (operative June 17,
2005). :

See: 36 N.J.R. 5293(a), 37 N.J.R. 1789(a).
Added (e).

7:27A-3.8 Civil administrative penalty for failure to pay
a fee

(a) The Department may assess a civil administrative pen-
alty against each violator who fails to pay a fee when due.

(b) Each day a fee is not paid after it is due shall constitute
an additional, separate and distinct offense.

(c) To assess a civil administrative penalty pursuant to this
section:

Next Page is 27A-6.1
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1. The Department shall identify the civil administra-
tive base penalty pursuant to (d) below; and

2. The civil administrative penalty shall be the base
penalty unless adjusted pursuant to (e) below.

(d) The base penalty shall be as follows:

1. An amount equal to one-third of the unpaid fee or
$50.00, whichever is greater, for the nonpayment of a fee
due in any calendar year; or

2. An amount equal to two-thirds of the unpaid fee or
$100.00, whichever is greater, for the nonpayment of a
second fee in the same calendar year as in (d)1 above, but
not the same fee as in (d)1 above; or

3. An amount equal to the unpaid fee or $250.00,
whichever is greater, for the nonpayment of a third and

each subsequent fee due in the same calendar year as in
(d)1 above, but not the same fee as in (d)1 or 2 above.

(e) Failure to pay a fee within 30 days of receipt by the
violator of notice of the nonpayment from the Department
shall be considered a continuing violation. For a continuing
violation, the Department may increase the amount of the
base penalty calculated pursuant to (d) above by the amount
obtained by multiplying the base penalty dollar amount by 0.1
percent for each day that the fee is past due.

(f) A violation under this section is non-minor and, there-
fore, not subject to a grace period.

Amended by R.1995 d.5, effective January 3, 1995 (operative January
27, 1995).

See: 26 N.J.R. 3566(a), 27 N.J.R. 93(a).

Amended by R.2005 d.155, effective May 16, 2005 (operative June 17,
2005).

See: 36 N.J.R. 5293(a), 37 N.J.R. 1789(a).
Added (f).
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