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BLOG

The High Cost of “Free” Representation:

Why New Jersey Should Eliminate Public

Defender Fees

High fees for the constitutional right to an attorney leave clients in debt and influence how

they navigate New Jersey's justice system.

Published on Oct 24, 2022 in Public Safety

    

BY MARLEINA UBEL

Every person should have access to a lawyer when accused of a crime. In fact, the phrase “if

you cannot afford an attorney, one will be appointed for you,” is commonly heard on television
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and in popular culture.  However, free legal counsel is a myth in New Jersey. Despite the

constitutional right to a lawyer, New Jersey charges fees for clients who are appointed to

public defenders — fees that can leave their clients in debt and can influence how they

navigate the justice system.

New Jerseyans with low incomes — even those under the federal poverty rate — have to pay

for their right to representation with a public defender, even when they demonstrate financial

indigence. The costs — or fees — are presented after a client goes through an application

process to prove their inability to pay for an attorney,  and the costs can be upwards of

$1,000 per client.

At minimum, state law requires that the public defender’s office charge defendants at least

$150 and requires payment within six months of the case.  If the defendant cannot pay in full

within that timeframe, they will become in debt to the State of New Jersey.  This debt can

result in liens on assets, which can damage an individual’s credit and result in garnishing any

tax returns or inheritance.  Further, the consequences of these fees can be devastating — 

roughly one-third of American adults cannot cover a $400 expense without going into debt or

selling assets.

What’s worse, these fees encourage defendants to plead, regardless of the facts of their case.

For example, accepting a plea bargain for a lower-degree offense not only reduces potential

prison time or other penalties but also can reduce public defender costs by 65 percent (from

$750 to $250).

Public Defender

A lawyer who works for and is appointed by the

state for clients that cannot afford representation.

Indigence

When a client has proven that not only do they live

below the poverty line, but they have no resources

to help pay for an attorney.
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https://www.nj.gov/defender/
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An agreement in which the defendant pleads guilty

to a less serious charge, or to one of several

charges, in return for the dismissal of other

charges; or they may plead guilty to the original

criminal charge in return for a lighter sentence.

Fee Schedule For New Jersey Office of the Public Defender

While the costs for indigent New Jerseyans can be insurmountable, the cash returns for the

state are small. Anticipated revenue for Fiscal Year 2022 from clients of the Office of the Public

Defender (OPD) is about $4 million,  a mere 0.008 percent of the state budget.  There are

also unaccounted-for administrative costs associated with debt collection.

The High Cost of Public Representation
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https://www.law.cornell.edu/wex/plea_bargain
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The state Legislature, Judiciary, and Attorney General have taken some steps to reduce the

negative impact of fines and fees, such as halting arrest warrants for debt from unpaid fines

and fees.  However, even cursory interaction with criminal courts can result in long term

financial disaster for individuals and families across New Jersey.

Due to inequitable outcomes for individuals in the criminal justice system, neighboring states,

like New York and Pennsylvania, do not charge for legal representation, and neither should

New Jersey.  To have a more equitable justice system, the state should eliminate all public

defender fees and fund residents’ constitutional right to an attorney through sustainable

public funding. Access to a constitutional right should not come with a price tag.
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New Jersey Policy Perspective (NJPP) is a nonpartisan think tank that drives policy change to advance

economic, social, and racial justice through evidence-based, independent research, analysis, and strategic

communications.
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