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2. Expenditures for all other general fund items, except
for Teachers’ Pension and Annuity Fund (TPAF) pension
and social security and special schools, indirectly related to
all tuition categories allocated amongst all categories in
proportion to the average daily enrollment.

(d) The county special services district board of education
shall adjust the total direct and indirect expenditures deter-
mined for each tuition category in (c) above to reflect the net
cost by deducting in proportion to the average daily enroll-
ment for each tuition category the amount obtained from the
sum of all State aid (except State grants), county appropria-
tions pursuant to N.J.S.A. 18A:46-41, non-resident fees pur-
suant to N.J.S.A. 18A:46-31 and miscellaneous income less
expenditures for resource room and extraordinary services.

1. Whenever funds have been appropriated by the
county, the county special services district board of edu-
cation may charge the nonresident fee mentioned in (d)
above in addition to tuition for any students who are not
residents of the county. The fee per nonresident student is
not to exceed the amount obtained by dividing the county
appropriation by the number of students who are residents
of the county pursuant to N.J.S.A. 18A:46-31.

(e) The county special services district board of education
shall adjust as appropriate the net cost determined for each
tuition category in (d) above to include in the certified
maximum tuition rate for each category an amount that
permits the county special services district board of education
to maintain at its discretion for the year the tuition rate
applies an ending general fund free balance not to exceed 10
percent of the county special services district board of
education’s general fund budget, which is consistent with the
excess surplus provision of N.J.S.A. 18A:46-31.

1. If the county special services district board of edu-
cation’s ending general fund free balance is less than 10
percent of its net budget for the year the tuition rate
applies, the county special services district board of
education shall allocate the difference amongst the tuition
categories in proportion to the average daily enrollment for
each category.

2. If the county special services district board of
education’s ending general fund free balance is equal to or
greater than 10 percent of its general fund budget for the
year the tuition rate applies, the county special services
district board of education shall deduct the amount above
10 percent from amongst the tuition categories in propor-
tion to the average daily enrollment for each category.

(f) The county special services district board of education
shall determine the tuition for each category of special
education class at the same rate per student for each sending
district board of education whether within or without the
county pursuant to N.J.S.A. 18A:46-31.

(g) Calculation of tentative tuition rates, execution of writ-
ten contractual agreements, payment of tuition (including the
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nonresident fee) and adjustments to tentative tuition charges
upon certification of actual tuition rates by the Commissioner
shall be made by the county special services district board of
education in accordance with N.J.A.C. 6A:23-3.1(e) except
that the county special services district board of education
shall base the tentative tuition rates on the county special
services district board of education’s estimated adjusted net
cost per student consistent with the calculation in (c), (d) and
(e) above. The tentative tuition rate and actual cost per
student for a given fiscal year shall be calculated in the same
manner chosen pursuant to (b) above.

(h) The county special services district board of education
shall use the “actual cost per student” certification forms,
contract forms and tentative tuition rate forms as prepared
and provided by the Commissioner.

(i) A new county special services district board of edu-
cation shall use the method of determining tentative tuition
rates contained in N.J.A.C. 6A:23-3.2.

Amended by R.2004 d.322, effective August 16, 2004.
See: 36 N.J.R. 1313(a), 36 N.J.R. 3895(a).

Rewrote the section.
Amended by R.2006 d.361, effective October 2, 2006.
See: 38 N.J.R. 2333(a), 38 N.JI.R. 4178(b).

Rewrote (€)2; and in (g), added the last sentence.

SUBCHAPTER 4. TUITION FOR PRIVATE SCHOOLS
FOR STUDENTS WITH DISABILITIES

6A:23-4.1 Definitions

The following words and terms, when used in this sub-
chapter,. have the following meanings, unless the context
clearly indicates otherwise:

“Administrative costs” means those costs defined as ad-
ministrative costs as prescribed by the Commissioner in the
chart of accounts required in accordance with N.J.A.C.
6A:23-4.4(a)7.

“Advertising costs” means the costs incurred for, but not
limited to, the following: cable television, videos, open
houses, marketing and public relations. (The cost of a web
site, the printing of descriptive brochures, newspapers adver-
tising and advertising in a telephone book are not included in
this definition.)

“Assistant Director” means an individual whose job func-
tion includes a majority of the following: the formulation of
school goals, plans, policies, and budgets and the recom-
mendation of their approval to the school’s board of directors;
the recommendations for all staff appointments and other
personnel actions, such as terminations, suspensions and
compensation, including the appointment of the business
manager to the school’s board of directors; responsibility for
school operations and programs including administration,
supervision and evaluation of administrators, supervisors, and
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all other school staff. The holder of this job title shall hold a
bachelor’s degree from an accredited institution but is not
required to hold a school certification.

“Average daily enrollment (ADE)” means the sum of the
days present and absent of all school students enrolled in the
register(s) of the school divided by the number of days the
approved private school for students with disabilities was
actually in session for the entire school year rounded to the
nearest four decimal places, except in no event shall the
divisor be less than 180 days.

“Bonus” means any payment to an employee which:

1. Is not part of the employee’s executed contracted
salary;

2. Is not part of the employee’s base salary in the
subsequent school year;

3. Is arbitrary and not based on any specific criteria or
qualifications; and

4. Is paid solely at the discretion of management.

“Business Manager” means an individual whose job
function includes a majority of the following: financial
budget planning and administration, insurance/risk adminis-
tration, purchasing, financial accounting and reporting,
facility planning, construction and maintenance; personnel
administration; administration of transportation and food
services and data processing. The holder of this job title shall
hold a bachelor’s degree in business, accounting, finance or
economics from an accredited institution or shall hold a
standard school business administrator’s certificate but is not
required to hold a school certification.

“Certified actual cost per student” means the actual al-
lowable cost for the entire school year plus the applicable
maximum surcharge/public school placement restricted work-
ing capital fund divided by the average daily enrollment for
the school year.

“Compensation increases” means any additional payment
made to an employee after the start of the fiscal year that
would appear on the employee’s W-2 and/or should result in
a Form 1099 being issued to the employee.

“Conditional approval status” means the approved private
school for students with disabilities is precluded from
accepting new students.

“Contingent pay increase” means a staff salary increase of
either a certain dollar amount or percentage of contracted
salary that is paid to all staff in the event that the approved
private school for students with disabilities attains the
predetermined average daily enrollment for the school year
that was filed with and approved by the Commissioner.

“Director” means the same as the Assistant Director above.

Supp. 10-2-06

“Entertainment expenses” means the cost of providing any
type of food/beverage to school officers, school directors/
trustees, consultants and/or individuals providing services to
the school at any time or to school employees after school
hours.

“Executive Director” means the same as the Assistant
Director above.

“Extraordinary service” means the services of a one-to-one
aide for a student.

“Final tuition rate” means an amount equal to or less than
the certified actual cost per student calculated in accordance
with N.J.A.C. 6A:23-4.2(a).

“Instructional costs” means those costs defined as in-
structional costs as prescribed by the Commissioner in the
chart of accounts required in accordance with N.J.A.C.
6A:23-4.4(a)7.

“Internal Revenue Code” means any Federal tax code
section indicated in this subchapter and as amended and
supplemented.

“Keyman life insurance” means insurance on staff
members for which the school is the beneficiary of the life
insurance policy.

“Merit pay increase” means a staff salary increase of either
a certain dollar amount or percentage of contracted salary that
is based on specific performance criteria that was previously
submitted to and approved by the Commissioner.

“New private school for students with disabilities” means
an approved private school for students with disabilities in the
first two years of operation.

“Private placement student” means a student placed in an
approved private school for students with disabilities by other
than a New Jersey school district or a New Jersey State
agency. For tuition rate purposes for a private placement stu-
dent, the approved private school for students with disabilities
must charge not less than the audited cost per student or the
approved private school for students with disabilities must
have other means of financing excess costs over the tuition
rate charged.

“Public school placement restricted working capital fund”
means a non-profit school’s total public school restricted
assets less the total public school restricted liabilities.

“Public school placement student” means a student placed
in an approved private school for students with disabilities by
a New Jersey school district or a New Jersey State agency.

“Related services” means the type of services defined in
N.J.A.C. 6A:14-1.3.
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on this list, or if such titles are unrecognizéd job titles that are
approved annually in accordance with N.J.A.C. 6A:9-5.5. The
approved private school for students with disabilities may use
unrecognized administrative job titles, but maximum salaries
of these titles are restricted in accordance with N.J.A.C.
6A:23-4.5(a)9. If an approved private school for students with
disabilities hires staff in administrative or support job titles
such as but not limited to Chief Executive Officer or Chief
Financial Officer, the maximum salaries of such job titles
shall be limited to the maximum salary of a director in
accordance with N.J.A.C. 6A:23-4.2(p).

(s) For students who are transitioning back to a program of
the sending district board of education for a portion of the
enrolled school day, or to a third party location and require
the services of an approved private school for students with
disabilities staff person, the ADE for tuition rate purposes
shall be computed as follows:

1. Regardless of the time period that a student is en-
rolled in a program outside the approved private school for
students with disabilities, the student shall be considered a
full time student of the private school, the student’s ADE
shall be considered as 1.0 and the sending district board of
education shall pay the full-time tuition rate.

2. The sending district board of education shall pay all
costs associated with the transition service if it involves a
third party.

(t) For students who are transitioning back to a program of
the sending district board of education for a portion of the
enrolled school day or to a third party location, the approved
private school for students with disabilities shall compute the
tuition rate as follows:

1. The approved private school for students with dis-
abilities shall calculate the student’s ADE based on the
number of hours enrolled in the program relative to the
total number of possible hours of the program.

2. The sending district board of education shall pay all
costs associated with the transition service if it involves a
third party.

Amended by R.2004 d.322, effective August 16, 2004.
See: 36 N.J.R. 1313(a), 36 N.J.R. 3895(a).

Rewrote the section.
Amended by R.2006 d.361, effective October 2, 2006.
See: 38 N.J.R. 2333(a), 38 N.J.R. 4178(b).

Rewrote the section.

Case Notes

Adopting Initial Decision’s conclusion that in establishing the tuition
rate payable to certain private special education schools, the duties of
employees holding the title of “Head Teacher,” which primarily in-
volved direct student instruction rather than direction and guidance of
the work of instructional personnel, correlated to the duties of a certified
Teacher of the Handicapped rather than to a Supervisor, and thus the
lack of a Supervisor’s certificate was not a basis for disallowing the
salaries (adopting 2007 N.J. AGEN LEXIS 597, as modified). Youth
Consultation Service, Inc. v. N.J. State Dep’t of Educ., Office of Fiscal
Policy & Planning, OAL Dkt. Nos. EDU 3573-06, 3574-06, 3575-06,
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3576-06, 3577-06, 3684-06, 3685-06 and 3686-06, 2007 N.J. AGEN
LEXIS 1013, Commissioner’s Decision (October 4, 2007).

Initial Decision (2007 N.J. AGEN LEXIS 286) adopted, which con-
cluded that the Department of Education properly withheld tuition
payments for the non-allowable expense related to a private special-
education school’s failure to provide the mandated four hours of instruc-
tional time on half-days; the school did not sustain its burden of es-
tablishing that the Department’s determination was arbitrary, capricious,
or unreasonable. Titusville Acad., Inc. v. N.J. Dep’t of Educ., OAL Dkt.
No. EDU 651-06, 2007 N.J. AGEN LEXIS 545, Commissioner’s Deci-
sion (July 6, 2007).

Regulations establishing a maximum allowable salary for purposes of
the tuition rate chargeable to public school districts apply to the Presi-
dent/CEO of Youth Consultation Service (YCS), which the Department
of Education properly analogized to a Chief School Administrator/
Executive Director/Director in setting the allowable salary for the
position. The Department’s action placed no limit on the actual salary
YCS could pay to the President/CEQ, only on the portion of it that could
be charged to public school districts for the President/CEO’s services to
YCS’s private schools for the disabled (adopting in part 2005 N.J.
AGEN LEXIS 1041). Youth Consultation Service, Inc. v. N.J. State
Dep’t of Educ., OAL Dkt. No. EDU 3361-04, 2006 N.J. AGEN LEXIS
570, Commissioner’s Decision (July 26, 2006), aff’d, SB No. 34-06
(N.J. State Bd. of Educ. March 7, 2007).

Initial Decision (2006 N.J. AGEN LEXIS 262) adopted, which con-
cluded that, in light of New Jersey boasting a variety of excellent quality
theaters, a $2,635 cost of a student field trip to a Broadway show should
be disallowed from the final approved tuition rate for the 2002-03 fiscal
year of an approved private school for the disabled; common sense
should have alerted the school’s administration that, in this era of fiscal
restraint and recurring budget crisis, the luxury of sending school chil-
dren to Broadway plays at public expense is a questionable use of scarce
resources. Forum School v. N.J. State Dep’t of Educ., OAL Dkt. No.
EDU 3879-05, 2006 N.J. AGEN LEXIS 656, Commissioner’s Decision
(May 4, 2006).

Initial Decision (2006 N.J. AGEN LEXIS 244) adopted, which
determined that the Department of Education appropriately disallowed
certain legal fees from the final approved tuition rates of six private
schools for the disabled, where the legal fees were incurred for defense
against criminal charges and two former directors and the schools were
ultimately convicted of theft by deception. In addition, even assuming,
arguendo, that the Commissioner had the authority to extend the 30-day
timeline prescribed by N.J.A.C. 6A:23-4.2 for the repayment of the
monies, public policy and the equities militated against such an action.
Windsor Learning Center, Inc. v. N.J. State Dep’t of Educ., Office of
Compliance, OAL Dkt. Nos. EDU 5983-04, EDU 5984-04, 2006 N.J.
AGEN LEXIS 663, Commissioner’s Decision (April 6, 2006), aff’d, SB
No. 23-06 (N.J. State Bd. of Educ. November 1, 2006).

Initial Decision (2005 N.J. AGEN LEXIS 492) adopted, which con-
cluded that the cost of a field trip ($16.50 per student) was improperly
disallowed in setting the tuition rate that an approved private school for
the disabled charged to the sending public school district. Bergen Center
for Child Dev., Inc. v. N.J. Dep’t of Educ., OAL DKT. NO. EDU 1807-
05, 2005 N.J. AGEN LEXIS 1150, Commissioner’s Decision (October
14, 2005).

Initial Decision (2005 N.J. AGEN LEXIS 492) adopted, finding that a
luncheon away from school intended to teach students appropriate
behavior in social situations (such as etiquette and table manners) was
consistent with the social and life skills objectives of the individualized
education programs of disabled students and thus satisfied N.J.A.C.
6A:23-4.2(a)lii, where the Department produced no countervailing
evidence. Bergen Center for Childhood Dev., Inc. v. N.J. Dep’t of Educ.,
OAL DKT. NO. EDU 1807-05, 2005 N.J. AGEN LEXIS 1150,
Commissioner’s Decision (October 14, 2005).
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6A:23-4.3 New approved private schools for students
with disabilities

(a) A prospective applicant shall file an application to es-
tablish an approved private school for students with disabil-
ities with the Office of Special Education Programs and
obtain approval of such application from the Commissioner
prior to operating an approved private school for students
with disabilities.

1. A currently approved private school for students
with disabilities which is expanding a program to another
location or opening a new program is considered a new
private school subject to (a) above.

2. A currently approved private school for students
with disabilities that is expanding a program, or adding a
new class type(s) to be housed in another building at the
current location, shall not be considered a new private
school for students with disabilities and shall charge as a
tentative tuition rate the tuition the school is currently
charging.

(b) An applicant applying for approval as a new private
school for students with disabilities shall provide evidence to
the Department that there is sufficient need for the new
private school as defined as follows:

1. The applicant shall file an application to establish an
approved private school for students with disabilities with
the Office of Special Education Programs and document
the need for a minimum of 24 public school placement
students in order to be approved by the Commissioner.

(c) Applicants that meet the criteria in (b) above, shall be
approved as follows:

1. The school shall receive preliminary approval to op-
erate for a two year period, after which the school shall
provide documentation that the school has a minimum
ADE of 24 public school placement students by the end of
the second school year;

i. A school meeting the minimum ADE of 24 pub-
lic school placement students by the end of the second
school year shall receive new school approval;

ii. A school not meeting the minimum ADE of 24
public school placement students by the end of the sec-
ond school year shall have its preliminary approval
status revoked and shall no longer be considered an
approved private school for students with disabilities;

ili. Any previously approved private school for
students with disabilities that falls below the previous
minimum ADE of 16 public school placement students
in a school year shall have its status as an approved
private school for students with disabilities rescinded
and shall be considered preliminarily approved. The
school shall attain a minimum ADE of 16 public school
placement students by the end of the third school year
after the year in question or its approval shall be re-
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scinded and it shall no longer be considered an approved
private school for students with disabilities;

iv. Any new private school for students with disa-
bilities approved in 2004-05 or thereafter that falls below
an ADE of 24 public school placement students in a
subsequent school year shall be considered preliminarily
approved. The school shall attain a minimum ADE of 24
public school placement students by the end of the third
school year after the year in question or its approval
shall be rescinded and it shall no longer be considered an
approved private school for students with disabilities;

v. Approved private schools for students with dis-
abilities operating in and affiliated with a public school
are exempt from (b)2 and (c)1i, ii, iii and iv above; and

vi. An approval for an approved private school for
students with disabilities operating in and affiliated with
a public school is restricted to operate in the public
school district location only. An approved private school
for students with disabilities operating in and affiliated
with a public school that chooses to move to a location
other than in a public school location shall comply with
(a) and (b) above and this section.

(d) An approved private school for students with disabil-
ities shall amortize start-up costs, if any, over a 60-month
period.

(e) For the first two years of operation of an approved
private school for students with disabilities, the tentative
tuition rate charged at each site shall be established annually
and be based on budgeted allowable costs. An approved
private school for students with disabilities shall submit such
estimated cost(s) to the Assistant Commissioner, Division of
Finance for approval no later than 90 days preceding the
beginning of each school year. The proposed budget shall be
on a form prepared by the Assistant Commissioner, Division
of Finance which provides for, but is not limited to, the
following:

1. Fiscal and programmatic data;

2. Projected allowable cost items and projected enroll-
ments;

3. A projected budget that reflects administrative costs
not in excess of, and instructional costs not less than, the
percentages identified in N.J.A.C. 6A:23-4.2(a)3 and as
defined in the chart of accounts;

4. A report of all funding resources;
5. An affidavit of compliance; and
6. A statement of assurance.

(f) If the Commissioner approves the tentative tuition rate
charged, each sending district board of education shall pay
tentative tuition charges based upon the approved estimated
costs per student for the first two years of operation.

Next Page is 23-34.1
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(g) If, after each year of operation, the tentative tuition rate
charged differs from the final tuition rate charged, the
tentative tuition charges will be adjusted in accordance with
N.J.A.C. 6A:23-4.2.

(h) In addition to this section, new approved private
schools for students with disabilities shall be regulated in
accordance with this subchapter.

Amended by R.2004 d.322, effective August 16, 2004.
See: 36 N.J.R. 1313(a), 36 N.J.R. 3895(a).
Rewrote the section.
Amended by R.2006 d.361, effective October 2, 2006.
See: 38 N.J.R. 2333(a), 38 N.J.R. 4178(b).
Section was “New private schools for the disabled”. Rewrote the
section.

6A:23-4.4 Bookkeeping and accounting

(a) An approved private school for students with disabil-
ities shall maintain accounting and bookkeeping systems as
prescribed in Financial Accounting for New Jersey Private
Schools for students with disabilities issued by the Depart-
ment in accordance with the following standards:

1. An approved private school for students with dis-
abilities shall maintain accounts in accordance with gen-
erally accepted accounting principles (GAAP) as defined
by the American Institute of Certified Public Accountants,
except as already modified in this chapter.

2. At a minimum, an approved private school for stu-
dents with disabilities shall use accrual accounting on a
quarterly basis.

3. An approved private school for students with dis-
abilities shall capitalize fixed asset expenditures of $2,000

Next Page is 23-35
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or more and depreciate such expenditures using the straight
line depreciation method and using a useful life consistent
with current Federal tax law as defined in Internal Revenue
Code Section 168 and class lives as defined in that section
(also see IRS Publication 946), except for real property
which may be depreciated using a useful life of 15 years or
the term of the original mortgage, whichever is greater.

4. An approved private school for students with dis-
abilities shall capitalize leasehold improvements and depre-
ciate such improvements using the straight-line method and
a useful life equal to that of the lease, but not less than five
years.

5. An approved private school for students with dis-
abilities shall maintain asset, liability and fund balance
accounts, as well as expenditure and revenue accounts.

6. Non-profit organizations shall maintain financial re-
cords on a fund basis which requires that restricted or
unrestricted donations shall be maintained in funds sep-
arate from the public school restricted fund. Costs incurred
as a result of restricted or unrestricted donations shall be
charged to the appropriate fund and not through the public
school restricted fund. Profit-making organizations shall
maintain financial records on a modified fund basis.

7. A chart of accounts issued by the Commissioner
shall be maintained by each approved private school for
students with disabilities. Effective July 1, 2002, a uniform
minimum chart of accounts consistent with Financial
Accounting for Local and State School Systems 2003,
developed by the National Center for Education Statistics,
incorporated herein by reference, as amended and supple-
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students with disabilities shall include in the employee hand-
book an outline of all employee fringe benefits. All employee
fringe benefits shall be adopted in a board of directors
meeting and documented in the board minutes prior to
implementing the fringe benefit. Employee fringe benefits
that are consistent with N.J.A.C. 6A:23-4.5(a)23 for which
costs are deemed allowable are as follows:

1. Health insurance coverage (including dental and
vision);
2. Life insurance;
3. Type(s) and qualification for retirement plan(s);
Severance pay;
Vacation;

Long term disability;

4
5
6
7. Sick day and personal day benefits;
8. Premium-only plans;

9

Cafeteria plans;
10. Section 125 plans;
11. Tuition reimbursement; and

12. Other benefits for which an approved private school
for students with disabilities has applied and received
written approval from the Commissioner.

(g) An approved private school for students with disabil-
ities that loans funds to any party shall charge interest at a
rate equal to the prime rate. The independent auditor shall
compute imputed interest on those funds that are loaned at
less than the prime interest rate or interest free. Such imputed
interest revenue shall be netted against any short-term interest
costs first, and then long term interest costs incurred by the
private school. If the approved private school for students
with disabilities has not incurred any interest costs, the
imputed interest revenue shall be netted against costs incurred
in account numbers classified as undistributed expenditures—
business and other support services.

(h) An approved non-profit private school for students
with disabilities that has a positive public school placement
restricted working capital fund balance and a net deficit fund
balance in all other fund balances (restricted and unrestricted)
for more than three consecutive fiscal year-ends shall submit
to the Assistant Commissioner, Division of Finance within 60
days after the end of the third fiscal year a corrective action
plan to reduce the net deficit fund balance. The approved
private school for students with disabilities shall be subject to
monitoring by the Department to ensure implementation of
and adherence to the corrective action plan. If the private
school fails to decrease the deficit within three years, the
private school shall be placed on conditional approval status
until such time that the deficit decreases.

23-37

(1) An approved private school for students with disabil-
ities that accumulates employee sick and/or vacation leave
shall do so in accordance with Financial Accounting Stand-
ards Board Statement No. 71 (FASB; 401 Merritt 7, PO Box
5116, Norwalk, CT 06856-5116) incorporated herein by
reference, and shall include these costs in program expenses
only when the compensation is actually paid.

(j) An approved private school for students with disabil-
ities shall use the job titles that are in use in the public
schools in accordance with N.J.A.C. 6A:9 and the list pub-
lished each year by the Commissioner, or those approved in
accordance with N.J.A.C. 6A:9-5.5.

(k) An approved private school for students with disabil-
ities shall issue compensation increases after the start of the
fiscal year only in accordance with N.J.A.C. 6A:23-4.2(q),
and when the increase:

1. Is due to a staff member(s) promotion that results in
additional job responsibilities;

2. Is due to a staff member(s) attaining a higher degree
or certification;

3. Is due to a staff member(s) additional job respon-
sibilities such as a coach, class or school advisor or mentor;

4. Isin accordance with (a)14 or 15 above; or

5. Has been approved by the Department after review
of a formal written request to the Assistant Commissioner,
Division of Finance documenting the facts supporting the
increase, if none of the above applies.

(D) An approved private school for students with disabil-
ities shall ensure that employees which are new to the posi-
tions listed below on or after July 1, 2006 possess the
appropriate bachelor’s degree as defined in N.J.A.C. 6A:23-
4.1. In addition, approved private schools for students with
disabilities shall ensure that employees functioning in the fol-
lowing positions on or before June 30, 2006 either currently
possess the appropriate bachelor’s degree as defined in
N.J.A.C. 6A:23-4.1 or, will obtain the proper bachelor’s
degree no later than June 30, 2006, or will be removed from
the position:

1. Director;

2. Assistant Director;

3. Executive Director; and
4. Business Manager.

(m) An approved private school for students with disabil-
ities that incurs costs for a retirement plan(s) in accordance
with N.J.A.C. 6A:23-4.5(a)31 and/or medical benefits for
retired employees in accordance with N.J.A.C. 6A:23-
4.5(a)56 shall include these costs in the certified actual cost
per student on the cash basis of accounting.
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(n) An approved private school for students with disabil-
ities shall have the paraprofessional staff approved in accord-
ance with N.J.A.C. 6A:9-7.1 and any changes to an approved
job description shall be resubmitted for approval.

(o) An approved private school for students with disabil-
ities shall comply with the maximum salaries determined in
accordance with N.J.A.C. 6A:23-4.2(0) and (p) and restricted
in accordance with N.J.A.C. 6A:23-4.5(a)6, 8 and 9 regard-
less of the job titles used and whether these job titles comply
with the list of job titles published by the Commissioner.

(p) An approved private school for students with disabil-
ities shall under no circumstances other than in accordance
with N.J.A.C. 6A:23-4.4(k), provide compensation increases
after the start of the fiscal year.

Amended by R.2002 d.253, effective August 5, 2002.
See: 34 N.J.R. 1652(a), 34 N.J.R. 2788(a).

In (k), inserted “one or more of” following “year only in” in the
introductory paragraph, substituted “none” for “one” and deleted “not”
preceding “met” in 4.

Amended by R.2004 d.322, effective August 16, 2004.
See: 36 N.J.R. 1313(a), 36 N.J.R. 3895(a).

Rewrote the section.

Amended by R.2006 d.361, effective October 2, 2006.
See: 38 N.J.R. 2333(a), 38 N.J.R. 4178(b).
Rewrote the section.

Case Notes

When a charter school special education student received home in-
struction and thus there was no placement of a public school student in
an approved private school for the disabled, a condition precedent to use
of the Department of Education’s mandated tuition contract form under
N.J.A.C. 6A:23-4.4(a)13, there was no contract between a school district
and a charter school. Golden Door Charter School v. State-Operated
School Dist. of Jersey City, OAL Dkt. No. EDU 1169-06, 2007 N.J.
AGEN LEXIS 302, Commissioner’s Decision (March 15, 2007), aff’d,
SB No. 10-07, 2007 N.J. AGEN LEXIS 887 (N.J. State Bd. of Educ.
August 1, 2007), aff’d per curiam, 2008 N.J. Super. LEXIS 129
(App.Div. 2008).

6A:23-4.5 Non-allowable costs

(a) Costs that are not allowable in the calculation of the
certified actual cost per student include the following:

1. An administrative cost in excess of and/or instruc-
tional cost less than the percentages indicated in N.J.A.C.
6A:23-4.2(a)3;

2. The cost of maintaining an administrative office in a
private home or other residence;

3. An advertising cost in excess of 0.5 percent of the
private school’s for students with disabilities actual allow-
able costs not including advertising;

4. Any cost associated with lobbying including salaries
and fringe benefits;

5. Any cost other than those governed by (a)52 below
associated with lobbying in an attempt to influence:

i.  The outcome(s) of any Federal, State, or local
referendum, initiative or similar activity; or
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ii. The introduction of Federal legislation, State
legislation or State rulemaking, or the enactment or
modification of any Federal legislation, State legislation
or State rulemaking.

6. The salary of a professional staff member, consultant
or subcontractor including a member of a management
company who is not certified but is functioning in a
position requiring certification in accordance with N.J.A.C.
6A:9 or bachelor’s degree required in accordance with this
subchapter;

7. The salary and fringe benefits of a staff member for
time not expended and/or services not performed except in
accordance with ()58 and 59 below;

8. A salary in excess of the associated maximum allow-
able salary determined in N.J.A.C. 6A:23-4.2(0), (p) and
(q) for a staff member or consultant whose position re-
quires certification, license or a bachelor’s degree includ-
ing a director, assistant director, executive director, and
business manager.

i.  An approved private school for students with
disabilities shall prorate salaries for such part-time or
split-time positions including salaries in entities de-
scribed in N.J.A.C. 6A:23-4.2(e) and (f);

ii. The part-time and split-time maximum allowable
salary is calculated as follows:

(1) Multiply the staff member’s total salary by the
percentage of time attributed to the approved private
school for students with disabilities position;

(2) Multiply the maximum allowable full time
salary for the position by the percentage of time
attributed to the approved private school for students
with disabilities position; and

(3) Subtract the amount calculated in (a)8ii(2)
above from the amount calculated in (a)8ii(1) above
and if the result is a positive amount this is the non-
allowable part-time or split-time salary.

9. A salary of an employee not covered by (a)6 above
in excess of the lowest maximum allowable salary in the
same county according to the list of maximum allowable
salaries determined in N.J.A.C. 6A:23-4.2(0), (p) and (q)
whose position does not require certification, license or
bachelor’s degree, including an individual with the direc-
tor, assistant director, executive director, or business man-
ager job title whose job function(s) are not consistent with
those functions described in N.J.A.C. 6A:23-4.1.

i.  An approved private school for students with
disabilities shall prorate salaries for such part-time or
split-time positions including salaries in entities de-
scribed in N.J.A.C. 6A:23-4.2(e) and (f).

ii. The part-time and split-time maximum allowable
salary is calculated as follows:
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(1) Multiply the staff member’s total salary by the (2) Multiply the lowest maximum allowable sal-
percentage of time attributed to the approved private ary in the same county by the percentage of time
school for students with disabilities position; attributed to the approved private school for students

with disabilities position; and
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Office of Fiscal Policy & Planning, OAL Dkt. Nos. EDU 3573-06,
3574-06, 3575-06, 3576-06, 3577-06, 3684-06, 3685-06 and 3686-06,
2007 N.J. AGEN LEXIS 1013, Commissioner’s Decision (October 4,
2007).

Initial Decision adopted, which concluded that in order to determine
whether salaries of certain individuals are properly considered in estab-
lishing tuition rates payable to private schools for students with dis-
abilities, it is necessary to look beyond titles and determine what they
actually do; because the duties of an employee whose title was Assistant
School Business Administrator were more in line with an Assistant
Director or Business Manager, such salary was allowable in establishing
tuition, despite the fact that the titled position was an unrecognized
position title (adopting 2007 N.J. AGEN LEXIS 597, as modified).
Youth Consultation Service, Inc. v. N.J. State Dep’t of Educ., Office of
Fiscal Policy & Planning, OAL Dkt. Nos. EDU 3573-06, 3574-06, 3575-
06, 3576-06, 3577-06, 3684-06, 3685-06 and 3686-06, 2007 N.J. AGEN
LEXIS 1013, Commissioner’s Decision (October 4, 2007).

Adopting Initial Decision’s conclusion that in the absence of School
Psychologist certification, the salaries of two “Mental Health Clinicians”
were not allowable in establishing tuition rates payable by sending
districts to private schools for students with disabilities, where the job
descriptions for the positions suggested a level of service beyond that of
a professional counselor and no contrary evidence was presented
(adopting 2007 N.J. AGEN LEXIS 597, as modified). Youth Consulta-
tion Service, Inc. v. N.J. State Dep’t of Educ., Office of Fiscal Policy &
Planning, OAL Dkt. Nos. EDU 3573-06, 3574-06, 3575-06, 3576-06,
3577-06, 3684-06, 3685-06 and 3686-06, 2007 N.J. AGEN LEXIS 1013,
Commissioner’s Decision (October 4, 2007).

Adopting Initial Decision’s conclusion that in establishing the tuition
rate payable to certain private schools for students with disabilities, a
“Training Coordinator,” charged with authority and responsibility for the
continuing direction and guidance of the work of instructional personnel,
was a Supervisor, rather than occupying an administrative position;
because this individual did not hold a Supervisor’s certificate, the
individual’s salary was properly disallowed (adopting 2007 N.J. AGEN
LEXIS 597, as modified). Youth Consultation Service, Inc. v. N.J. State
Dep’t of Educ., Office of Fiscal Policy & Planning, OAL Dkt. Nos.
EDU 3573-06, 3574-06, 3575-06, 3576-06, 3577-06, 3684-06, 3685-06
and 3686-06, 2007 N.J. AGEN LEXIS 1013, Commissioner’s Decision
(October 4, 2007).

Adopting Initial Decision’s conclusion that in the absence of proof of
proper certifications, the salaries of individuals holding the titles of
Director of Speech, Speech Language Specialist, and Substitute Floater
Registered Nurse were not allowable in establishing the tuition rate
payable to certain private schools for students with disabilities (adopting
2007 N.J. AGEN LEXIS 597, as modified). Youth Consultation Service,
Inc. v. N.J. State Dep’t of Educ., Office of Fiscal Policy & Planning,
OAL Dkt. Nos. EDU 3573-06, 3574-06, 3575-06, 3576-06, 3577-06,
3684-06, 3685-06 and 3686-06, 2007 N.J. AGEN LEXIS 1013,
Commissioner’s Decision (October 4, 2007).

Initial Decision (2007 N.J. AGEN LEXIS 24) adopted, which con-

cluded that $8,778 in Social Security Integration Pension Benefits paid
by a state-approved private school for learning disabled and handicapped
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children to its employees during the 2002-03 school year was a non-
allowable fringe benefit which had to be excluded from the calculation
of the school’s certified actual cost per pupil for that period. Due to the
social security integration, the pension contributions calculation of four
of the school’s directors exceeded the same benefit made available to all
other full-time employees by 5.7% of their earnings, and did not
conform to the requirements of the regulation requiring that an equitable
standard of distribution be attainable for all full-time employees in order
for a fringe benefit to be considered an allowable cost in the calculation
of the actual cost per pupil. Deron School of New Jersey v. N.J. State
Dep’t of Educ., OAL Dkt. No. EDU 3367-05, 2007 N.J. AGEN LEXIS
304, Commissioner’s Decision (March 7, 2007), aff’d, 2007 N.J. AGEN
LEXIS 897, SB No. 9-07 (N.J. State Bd. of Educ. August 1, 2007).

Initial Decision (2006 N.J. AGEN LEXIS 262) adopted, which
concluded that, in light of New Jersey boasting a variety of excellent
quality theaters, a $2,635 cost of a student field trip to a Broadway show
should be disallowed from the final approved tuition rate for the 2002-03
fiscal year of an approved private school for the disabled; common sense
should have alerted the school’s administration that, in this era of fiscal
restraint and recurring budget crisis, the luxury of sending school
children to Broadway plays at public expense is a questionable use of
scarce resources. Forum School v. N.J. State Dep’t of Educ., OAL Dkt.
No. EDU 3879-05, 2006 N.J. AGEN LEXIS 656, Commissioner’s
Decision (May 4, 2006).

Initial Decision (2006 N.J. AGEN LEXIS 244) adopted, which
determined that the Department of Education appropriately disallowed
certain legal fees from the final approved tuition rates of six private
schools for the disabled, where the legal fees were incurred for defense
against criminal charges and two former directors and the schools were
ultimately convicted of theft by deception. In addition, even assuming,
arguendo, that the Commissioner had the authority to extend the 30-day
timeline prescribed by NJ.A.C. 6A:23-4.2 for the repayment of the
monies, public policy and the equities militated against such an action.
Windsor Learning Center, Inc. v. N.J. State Dep’t of Educ., Office of
Compliance, OAL Dkt. Nos. EDU 5983-04, EDU 5984-04, 2006 N.J.
AGEN LEXIS 663, Commissioner’s Decision (April 6, 2006), aff’d, SB
No. 23-06 (N.J. State Bd. of Educ. November 1, 2006).

Initial Decision (2005 N.J. AGEN LEXIS 492) adopted, which
concluded that a student luncheon away from school was a “field trip,”
so that the cost of the luncheon was not an “ordinary living expense”
under N.J.A.C. 6A:23-4.5(a)30. Bergen Center for Childhood Dev., Inc.
v. NJ. Dep’t of Educ., OAL DKT. NO. EDU 1807-05, 2005 N.J. AGEN
LEXIS 1150, Commissioner’s Decision (October 14, 2005).

6A:23-4.6 Surcharge

(a) For profit-making schools, the school’s tuition rate
may include an annual surcharge up to 2.5 percent of the
private school’s allowable actual costs.

(b) For profit-making schools, interest earned in accord-
ance with N.J.A.C. 6A:23-4.2(h) is an unrestricted revenue
and is not part of the school’s surcharge computation.
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