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io
Bramhall, Deane & Co.,

Co-Respondents,

LS. -In Partition.

Alison E. Hutchinson et al,

Appellants.

Statement of Facts.

February 2ist,~1882— Lease from James A. Bradley
to William W. McChesney and John B. Hutchinson
(we claim as tenants in common). See Printed Case,
page 100.

May ytk, i88j .~*-Bramhall, Deane & Co. recover
their judgment in the Monmouth Circuit against Wil-
liam W. McChesney.

October 1st, i 8 — McChesney conveys his undi-
vided half of leasehold to his co-tenant Hutchinson by
assignment recorded October 2d, 1883, in County
Clerk’s Office, Book 372 of Deeds, page 179.

October 8th, i 88 .— Hutchinson (John B.), to his
father, Alison E. Hutchinson, by assignment of lease.
Recorded October 15th, 1883, Book 372, page 271, &c.

(as per directions of A. E. H. See Printed Case, page
38, line 22). 40
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' December 7th, 1883.—:McChesney's undivided Half
sold complainants by execution upon their judgment
(Deed dated January 4th, 1884).

January 2d, 1884.— Defendant Beakes recovers judg-
ment.

April 5th, 1884.— Attempted' levy thereon. (See
p. 24, line 8.

As to lien of the defendant (appellant) A. E. Hutch-
inson’s chattel mortgage on the lease hold. The ques-
tion is settled.

Jones on Mortgages, 3d ed. (1882), Vol. I,
P- 37T § 471-

Jones on Chattel Mortgages, page 258, side-
paging 280.

See Decker v. Clarke, 26 N. J. Eq., 163.
9 Stew,, 199.

In the second place, if this chattel real was partner-
ship property, as alleged (which we deny), W. W. Mc-
Chesney and John B. Hutchinson held it in joint ten-
ancy, but it was not so expressly set forth ” in the
lease. See page 100 of Printed Book, and see also Re-
vision of 1877, page 167, § 78. But where deeded as
here, “the title at law rests in the partners individu-
ally.” Ensign v. Briggs, 6th Gray (Mass.), 329. And
“a purchaser without notice would not be bound.
Tiffany and Bullard, Trusts and Trustees, p. 98.

But if ever firm property, was it so January 2d, 1884,
when Beakes recovered judgment? The record showed
no title in either member of the putative firm. The
record title was in A. E. Hutchinson (subject to our
lien), by an assignment of lease of which he had notice
and which was placed on record by his direction. See
page 38, line 22, et seq.
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: No proceedings have ever been instituted to set

aside these conveyances, and even if Alison E. Hutch-

mson 1s allowed to repudiate his deed, which we claim

he should not be allowed to do, from John B. Hutch-
inson, there still remains the deed to John B. Hutch-
inson from McChesney before the property can be rel-

egated to the status of partnership property.

We claim that even if all these objections are over-
come that the judgment creditor of the individual
member of the firm has the legal right to satisfy his
judgment out of his debtor’s interest in the firm prop-
erty, and that a Court of Equity never interferes ex-
cept upon the application of the other members of the
firm or their legal representatives ; never for a simple
creditor.

“Before judgment and levy, creditors of a firm have
no lien.”

Greenwood v. Brodhead, 8 Barb., 596.
Freeman v. Finnall, 1 S. & M. Ch. Miss., 627.
9 N.J. Eq., 466. 17N. dJ. Eq., 262.

Robb v. Stevens, 1 Clarke, Iowa, 198.

Not only is there “no lien” before execution, but
there is no equity before execution is issued.

Story on Partners, 7th ed., §§ 358, 359, and
note.

Note that the levy attempted April 5th, 1884, under
the Beakes judgment was nugatory, no title in either
defendant.

Belford v. Crane, 1 C. E. Gr., 265,
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Claims of partnership creditors cannot be preferred 40
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to those of the individual partners, unless there is
bankruptcy or insolvency of the firm.

Washburn v. Bank, ig Vt:, p. 2j8.

Jth Iowa, 183. i"Md.,102.
N6 -ueoH#* w 6o
And a bona fide assignment of the rig-hts and inter-

est of a partner in the partnership property would de-
feat this so-called lien of the partnership creditors.

10 Ves., 347. 13 Ala., 846. 35 lowa, 323. 8
Ired., (Eq.) 21.

Nor is the effect of a conversion of the joint into
separate estate “altered by the circumstance that at
the time it took place the partners knew that the
firm was insolvent.”

Collyer on Partn., 6 Ed., Vol. 2, p. 1447»§9!+
(see V. C. opinion, p. 90, line 14.)

“While the copartners atfe administering their own

funds, the copartnership creditors have no specific or
preferable lien upon the joint funds.”
“While the partners have the legal control of their
property they may distribute it as they see fit among
all their creditors, provided they dealjustly by all, and
each partner with the assent of his companions has the
corresponding right to give his individual creditors a
preference in payment out of the effects of the firm,
which between him and his copartners and with refer-
ence to the debts for which they are all jointly liable
is legally his own property.”

Willard’s Eq. Juris., (Potter ed.,) p. 7D9-

“The only thing approaching a lien is the equity
between the partners, which, upon the application of
amember of the firm or his representative, may be
made available.”

Story on Partnership, § 360 and notes.
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And then “it is only through the lien of the part-
ners.”

Sanderson v. Stockdale, 11 Md., 573«
Holloway v. Turner, 61 Md., 217.
Mayer v. Clarke, 40 Ala., 239.

“ Partnership creditors have a claim to priority of
payment out of the joint funds so long as they continue
to be joint, but no specific lien, legal or equitable, upon
them apriori, the only lien belonging to the partners.”

Allen v. The Center Valley Co., 21 Conn., 135.

But, “A partner by his sale, loses all equitable lien
on partnership property.”

Vosper v. Kramer, 4 Stew., 420.

And so “upon the dissolution of a partnership the
firm property may for a valuable consideration, be
sold and transferred to one of the partners, and when
thus disposed of, it is not followed by, nor subject to the
claim of the partnership creditors, as a fund out of
which they are to be paid, and this rule prevails even
though the partner so acquiring the property assumes
the payment of the partnership debts.”

City of Maquoketa v. Willey, 35 Iowa, p. 323.

“The doctrine that the separate debt of one part-
ner shall not be paid out of the partnership estate un-
til all the debts of the firm are discharged is correct,
but it does not apply until the partners cease to have
a legal right to dispose of their property as they please.
It is applicable only when, principles of equity are
brought to interfere in the distribution of the partner-
ship property among the creditors. Those equitable
principles operate on the property remaining in the
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possession of the parties, and embrace all that has been
Sfraudulently disposed o f”

McDonald v. Beach, 2 Blackf., {Ind.)p. 55-

. (Approved ,p. 262.)
Qcu*ic vy (£5°7

The property in this suit is not “remaining in the
possession of the partners/ nor had it “been fraudu-
lently disposed of.”

McChesney’s interest could be levied on.

Hill v. Beach, 1 Beasl., p. 31.

At the time of complainant’s levy and sale, no
one had any lien or equity upon the property, unless
it was John B. Hutchinson, and he did not assert any.

Young v. Frier, 1 Stock., 465.
Mittnight v. Smith, 2 C. E. Gr., 259-

20 The rule is one “which prevails in Courts of Equity
in the distribution of equitable assets only. Those
Courts have never assumed to exercise the power of
setting aside or in any way interfering with an abso-
lute right of priority obtained at law. In regard to all
such cases the rule is equitas sequitur legem."

Meech n. Allen, 1T N. Y.,p. 300, 302*%
1 Story’s Eq. Juris., § 553.
National Bank *. Sprague, 5th C. E. Gr, p.

30 30-
Howell v. Teel, 2 Stew., p. 3°2-

And so too “the principle that the separate creditors
of each partner are entitled to be first paid out of the
separate estate of their debtor, before the partnership
creditors can claim anything, cannot apply to creditors
who have secured their debts by judgment and execu-
tion liens.”

40 Wisham & Kay v- Lippincott, 1 Stock., 353-
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“Upon the creditors, of the firm,” as we read in
Cammack v. Johnson, | Green., page 171, “there 1s no
other hardship than that which occurs continuously,
when one creditor is preferred by his debtor over an-
other. The law authorizes this preference if obtained
by way of judgment, and it is practised every day.”

“An execution against a firm has the preference
over one against an individual partner, but when prop-
erty is sold on an execution against a partner, though
after the delivery of the execution against both part-
ners, it is a valid sale, if sufficient time had not elapsed
for an advertisement and sale under the other execu-
tion.”

10

H

Fenton v. Folger, 21 Wend., N. Y., 676.

We contend for what the American Annotator in
Collyer on Partnership (H. G. Woods), 6th ed., p. 1150,
says, would seem to be the true rule,” as established
i Sanders v. Young, 31 Miss., p. 112, where it was
held that “the legal interest of a partner may be
levied on, and taken possession of by the Sheriff on
execution and attachment, which is the partner’s pro-
portionate share of the partnership property, and not
his share of what remains after the firm debts are paid,
but that the solvent partners may, while the Sheriff is
proceeding, file their bill in equity, and upon proper
showing, limit the creditor to the actual interest of 3°

such partner after a settlement of the partnership
debts.

20

See also Collyer, page 1148.
8, Clarke, Towa, 13.
18, B. Monroe, Ky., 463.
12, Cal., 199.

There is no evidence in this case of fraudulent con-
veyance, and before the recovery of the Beakes judg- 40
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ment, or the interference of the Court of Equity, the
chattel real had passed out of the possession of the
alleged firm. Neither partner has asked to have the
property applied as firm property. And by decreepro
confesso against both, they are concluded upon the
question of its being firm property at all.

Nor do we think there is competent proof of the
alleged partnership (page 49, lines 1-20). Certainly
none that the scope of the partnership included the
chattel real. Nor do McChesney or John B. Hutchin-
son, either or both, in any document executed by
them, in relation to the building and leasehold, exe-
cute the same, or style themselves as a firm, but indi-
vidually (see assignment of lease William W. McChes-
ney to John B. Hutchinson, assignment of lease John
B. to Alison E. Hutchinson), and even in the chattel
mortgage given by William W. McChesney and John

B. Hutchinson to Alison E. Hutchinson dJune 16th,

1882, there 1is no sign of any firm. Nor yet in the
original lease from James A. Bradley, page 100. Nor
are the firm books of account introduced, to show
what, if any connection, there was between the con-
duct of the business of the firm and the erection of
the building, nor yet are the firm creditors and the
firm assets all before the Court, as they should be, to
apply the principle contended for on the other side, or
any other equitable principle.

Wherefore, the co-respondents, Bramhall, Deane
Company, insist that the appellant’s prayer that our
bill filed herein should be dismissed, should not be
granted, for that complainants (B., D. & Co.) are en-
titled to one-half of the funds in the Sheriffs hands,
with their reasonable costs.

JAMES STEEN,
Of Counsel for BRAMHALL,
Deane & Co.
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Between— I
Alison E. Hut chi nson and Sabah C.

H utch inso n,

Appellants. On appeal
| from Court of
and Chancery.

Charles H. C. Beakes and others.
Respondents.

BRIEF FOR RESPONDENT CHARLES H. C.
BEAKES.

The Court wan right in making a decree determining
the interests of the parties before it ; in the fund in the
hands of the sheriff.

‘ At the time of settling the decree it was urged on
the part of the appellants that the bill having been
filed for partition of the property which afterwards
was represented by the fund in the sheriffs hands,
and the Vice Chancellor having decided that the
complainants had no interest in the fund, the only
decree that could be made was one dismissing the
bill.
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A brief review of the ease will, it seems to us,
show clearly that this contention is incorrect.

The complainants filed their bill for partition of
the leasehold of William W. MeChesney and John
B. Hutchinson, alleging that they owned an undi-
vided one-half by virtue of a conveyance from the
sheriff under an execution issued upon a judgment
obtained by them against MeChesney in May, 1883.
Alison E. Hutchinson was made defendant as the
owner of the other undivided half by virtue of a
conveyance of that interest alleged to have been
made to him by John B. Hutchinson. Alison E.
Hutchinson answers denying such conveyance to
him (p. 11, line 26), and charging that MeChesney.
and John B. Hutchinson were partners, that the
leasehold and the building erected by them on the
premises were partnership property and subject in
equity to the payment of the partnership debts, and
that the conveyance to the complainants did not
vest in them an undivided half interest in the
property, but only an interest subject to the payment
of all partnership debts (p. 10, line 29) He charges
that he is a partnership creditor by virtue of a chat-
tel mortgage for $2000 executed to him in June,
1882, covering the building erected on the premises
(p. 6, line 34), and that there are other creditors of
the firm, mentioning particularly the respondent
Charles H. C. Beakes by reason of a judgment against
the partners obtained in January, 1884 (p. 9, line 39),
and he insists that such partnership creditors are
proper and necessary parties, and that the complain-
ants should not be allowed to proceed further until
those should be brought before the Court (p. 12,
line 27). He also refers to a mechanic’s lien judg-
ment against the building and premises, which had
been set forth in the bill as a paramount lien, and
states that under an execution issued upon it, the
building and premises will soon be ..sold (p- H»

line 18).
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In accordance with the insistment of; the" answer,
and, as welare informed, by direction of the Court,
made at the instance oh the appellants, a supplemen-
tary bill was filed (pp. 16, et seq.) making the sug-
gested creditors parties and setting forth that since
the filing of the original bill the premises had been
sold under the mechanic’s lien judgment, and a sur-
plus of $1258.67 had been realized which the com-
plainants prayed should.be brought into Court. In
this bill the complainants denied the validity of the
chattel mortgage to Alison E. Hutchinson, and also
of that held by Sarah C. Hutchinson, which had
been set up in the answer.

The respondent Charles H. C. Beakes, was brought
before the Court upon the filing of this supplemen-
tal bill. He fifed an answer (pp, 21 et seq.) charging
that the. premises were partnership property, setting
forth his lien by virtue of his judgment and execu-
tion, denying the validity of the alleged liens of Ali-
son E. Hutchinson and ;Sarah C. Hutchinson, and
insisting that the surplus money in the hands of the
sheriff should be applied in discharge of the part-
nership debts, and that his judgment was first in
order and priority and should be first paid.

Upon the issue so framed the cause was heard by
Vice-Chancellor Yan Fleet. It will be observed that
the testimony on the part of the appellants was dir
rected almost exclusively to two points : First, that
the premises were partnership property, and, second,
not simply that there were partnership creditors,
but that the chattel mortgages were valid liens upon
the surplus money in the hands of the sheriff,and that
as such they Were prior liens to the judgment of the
respondent Charles H. C. Beakes. This the record
shovvs ; it i1s needless to add, what the record cannot
show, that the counsel for the appellants urged with
great persistence that the Court should decree to his
clients the surplus money, which.was the sole.object

controversy.
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Thus it appears that the appellants, after insist-
ing that the partnership creditors should be made
parties,after urging that the property in dispute was
subject to partnership debts, and that their claims
were partnership debts,after occupying the time of the
Court in taking testimony to show not only the above
insistments, but also that as between the partnership
creditors, they were to be preferred, and after having
urged all these demands upon the attention of the
Court and having asked that a decree be made gi\ing
to them the money in the hands of the sheriff, " hen
the Court grants all they ask, except that they
should be preferred to another partnership creditor,
they say that the time has been wasted, that the
Court could make no decree except to dismiss the
bill, could determine nothing except as to who
should pay costs.
fi The matters decided being such as the Court had
jurisdiction to determine, and having been urged
upon the attention of the Court by the appellants
themselves, it is not for thenvnow to say that those
matters should be entirely disregarded and a decree
made simply dismissing the bill.

In addition to this, however, it appears that the
question as to the right of the creditors of the part-
nership to be first paid out of the fund in the sheriff s
hands was distinctly placed in issue by mjfep>u
plain ants. In the supplemental hill (p. 18, line 24) they
say “ that said Alison E. Hutchinson, Sarah C. Hutc
inson, George W. Mann, Charles H. C. Beakes, Wil-
liam W. McChesney and John B. Hutchinson give ou
and pretend that the premises described in com-
plainants’ original bill were partnership property,
and that the creditors of the alleged partnership are
entitled to be first paid out of the proceeds of the
sale that may remain in the hands of
aforesaid, whereas your orators expressly a_"ge
insist that the contrary thereof is true,” &c. I hus
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Court was called upon by the complainants to deter-
mine whether the general creditors should be first
paid out of the fund. How could it determine that by
dismissing the bill ?

It cannot be said that the power of the Court
under such an issue was limited to deciding that
general creditors should be paid first. Those credi-
tors, as defendants, were at issue as to priorities be-
tween themselves. In a Court of Equity a decree
may be made determining the rights of co-defend-
ants in a controversy between themselves, in which
the complainant has no interest.

Fonderveer v. Holcomb, 2 G. E. Gr. 547.
Shannon v. Marselis, Saxt. 413.

The supplemental bill clearly brought these ques-
tions before the Court, and all the parties were be-
fore the Court. If the bill .should be dismissed,
the matters settled by this decree would have to be
litigated anew. As was said by Chief Justice Ewing,
sitting for the Chancellor, in Decker vs. Caskey, Saxt.
427, “ It is the desire as well as the duty of this
Court never to do justice by the halves; never merely
to beget business for another Court, and never, when
a case is fairly within its jurisdiction, to leave open
the door for litigation farther or in any other place,
if it can possibly be here closed.”

Putting the case in the strongest possible light for
the benefit of the appellants—leaving aside the in-
consistent positions assumed by them, and leaving
aside the issues raised by the supple-
mental bill—their claim 1s distinctly denied
by Chancellor Green in the case of Blair vs. Porter,
2 Beas. 267. In that case the Chancellor was of the
opinion that in strictness the bill should be dis-
missed ; but he refused to do so, saying : “The fund
isin Court and under its control. All the necessary
Parties are before the Court. Their rights may bee.
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definitely settled and fully protected by a final de-
cree. The effect of dismissing the bill would be to
leave the parties, after five years of fruitless contro-
versy, with nothing settled but liability for costs, to
commence litigation anew.”

As the complainants have not appealed, the ques-
tions as to the rights of the general creditors as
against the creditor of an individual member of the
firm do not arise and will not be discussed.

II.

The Court ivas right in decreeing that the money m
the hands of the sheriff should he applied to the payment
of thejudgment of respondent Charles II. C. Beakes.

First. The building erected by the partners was
incorporated into and became part of the land.

The building was erected upon brick foundations,
and is clearly part of the land unless it can be.
brought within the rule concerning trade faxtuies.
The rule allowing a tenantiio remove trade fixtures
is founded principally, if not solely, on the ground
that the tenant makes the annexation with the inten-
tion that it st all be for the purposes of Ins trade
and, as his interest in the land is only '
that 1t shall not be a permanent accession to

Ewell on Fixtures, p. 89.

therefore the intention with winch the

s erected is always a material inquiry, jim 1
deuce of such intention the character of tie

f, whether it is a trade fixture or part of the Ian ,

Ilbe determined.
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Here th'éTé is no room for doubt MB tfl the intent.
Tlie lease was of a lot in Asbury Park, 120 feet by
50 feet, for the term of twenty years at the yearly
rental of fifty dollars. It contained the following
covenant (p. 101, line 13) : “ It is also made a part'Of
this lease, that, unless the parties of the second patt
shall erect on the lot within font months from the
date hereof a building 30x60, three stories high,
then this lease to be void.” The tenants erected a
building 30x60 and three stories high (testimony of
Alison E. Hutchinson, p. 39, line 4). Mr. Hutchin-
son, the appellant, swears that he supposes they
were Compelled to build it (p. 39, line 21). It is
very clear that they were so compelled by the
covenant in the lease. Instead of erecting this
building for the temporary purposes of their trade
they did so because the lessor required them to make
this accession to his land as a consideration for the
demise. o

Second. Tire bwilding being a part of the land the
mchattel mortgage to .Alison E. Hutchinson for $2000
constitute no lien whatever.

A chattel mortgage on realty is no lien, even as
against persons having full notice of its existence.

Richardson ds. Copeland, 6 Cray, 533.

In the case cited ChiefdJustice Gray held that cer-
tain machinery was so affixed to the land as to be-
come part of the realty, and that a Chattel mortgage
covering it had no validity, although the creditors
against whom it was sought to be established, had
knowledge of its existence* Counsel for appellant
Alison E. Hutchinson urged that the respondent
Beakes was bound by this mortgage because he was
informed that there was a chattel mortgage on the
building. Mr. Beakes denies this (p. 76, line 20)y
but if such notice had been given it ,could not have
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the effect -contended for. Stating it most strongly
for the appellant, Mr. Beakes was notified that Alison
E. Hutchinson had a chattel mortgage on the build-
ing; a chattel mortgage on the building is no lien;
therefore Mr. Beakes was notified that Alison E.
Hutchison had no lien.

It cannot be maintained that this mortgage is a
valid incumbrance on the interest of the lessees m the
building. The mortgage does not profess to convey
such interest. It covers the building itself as a
personal chattel. Besides, a chattel mortgage is an
instrument incumbering a personal chattel only. It
has no more efficacy asa lien on a leasehold interest
in lands than as a lien on the land itself. Chan-
cellor Runyon, Decker vs. Clarke, 11 C.E.Gr. 163,
held that the chattel mortgage act, which embraces
“ every chattel mortgage,” refers only to mortgages
of chattels personal, and does not include a mort-
gage of a leasehold interest in lands. See also,
Spielmann vs. KUest, 9 Steic. 199. The statute con-
cerning leases for more than two years (Rep., p. 157),
indicates the manner in which leasehold interests
are to be incumbered. If this should be consideie
a mortgage of the interest of the lessees in that
building what would he the result? Suppose the
mortgagee foreclosed his mortgage, what does the
purchaser at the sale acquire ? He is unable to take
the building away because it is part of the land, m
is unable to use it in any way, because as soon as he
enters it he becomes a trépasser on the laud un ei

neath.

Third. If the building is a chattel, and the
mortgage of the appellant Alison E.Hutchiuson a
valid lien upon it, he certaihly has no interest in the

surplus money in the hands, of the sheri .
money was raised ata sale under an execution com-
manding the sheriff to make sale of certain lan s.
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He had no authority to sell anything else, and' the
money in his hands must be regarded as the pro-
ceeds of the sale of realty. Arnett v. Finney, 2 Stew.
309. A chattel mortgagee can have no interest in
such proceeds.

Fourth. The m&ypondont»Sarah C. Hutchinson has
no interest in the fund'in the hands of the sheriff.

The chattel mortgage assigned to her purports to
cover a steam engine, boiler and apparatus, the
building and the leasehold interest in the land (p. 8,
line 25). This is in the same situation as the mort-
gage of Alison E. Hutchinson. If the engine and
boiler are parts of the land the mortgage is no lien ;
if they are chattels they have not 1*een sold. There
is no pretence of any notice to Beakes of this mort-
gage, except that there was some claim against the
machinery.

The only creditor of the partnership establishing
any lien upon the fund was the respondent Charles
H. C. Beakes by virtue of his judgment and levy.
He was therefore entitled to have the money applied
to the payment of his debt.

BABBITT & LAWRENCE,
Solicitorsfor and of Counsel with
Charles .H. C. Beakes.
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NEW JERSEY

Court ot Errors utto Appeals.

Between
Alison E. Hutchinson and Sarah C.
Hutchinson, Appellants, On Appeal.
and
Charles H. C. Beahes, et als.,
Respondents.

BRIEF OF ACTON O. HARTSIIORNE, OF COUN-
SEL FOR APPELLANTS.

This suit was originally brought byR 8 LSr-T)eaiie and
George O. Brooks, partners, &c., fon**a”**rof a lease-
Hid interest, but during its pendency the estate sought
to be partitioned was sold at Sheriff’s Sale, under a judg-
ment on a mechanics’ lien, ramnount toth9 rightsof a
of the parties to this suit.

Subsequent to this sale the compl®ua” file*t sue -
mentary bill praying the same relief as to the surplus re-
alized at the Sheriff’s Sale as they had in their original
bill to the leasehold interest described therein.

The defendant, Charles H. C. Beakes, Was not made a
party to the original bill, but was brought in by the sup-l
plermental bill, and made a party defendant.

lhe defendant, Alison E. Hutchinson, gave notice to
dismiss both the original and supplemental bill, for want
of equity.

The motion to dismiss was refused, and testimony was
taken under the bill and answers, and the Chancellor
thereupon decreed that the Sheriff' pay out of the surplus 20
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moneys remaining in hiarfiands*to Ihe defend'ﬁfﬂf, Charies
H. C. Beakes, the amount due on his judgment, together
with his costs of this suit, and that he pay the balance of
such surplus moneys to the defendant, John B. Hutch-
inson.

From this decree the defendants, Alison E. Hutchin-
son and Sarah C. Hutchinson, have appealed.

It is insisted in the first place, on behalf of the appel-
lants that the complainants’ bill should have been dis-
missed:

First Because between the filing ot the original and
the supplemental bill, the premises sought to be parti-
tioned had been sold under a judgment which was para-
mount to the rights of any of the parties to this suit-
This being the case, the complainant had an adequate
remedy at law. The court in which the judgment was
obtained, and out of which the execution, issued had full
power and control over the moneys realized thereon, and
on application to that court by this complainant for the
payment to him of the surplus money realized at the sale
under the execution, his own as well as the rights of a
the parties to this suit would have been fully and ampy

P Second. Because the testimony conclusively discloses
that the complainants are not entitled to the relief prayed
for, nor to any relief. On this point the Vice Chancellor
in his opinion covers the whole ground. He says: ie
complainants also make a claim to a part of the moneys
in question. They recovered a judgment against one o
the lessees (Wm. McChesney), on the seventeenth ot
May, 1883. Their judgment is founded on a”lebt con
tracted by McChesney as an individual, and prior to tie
foundation of the partnership. The complainants soon
after the recovery of their judgment, caused a levy to
made upon McChesney’s interest in the demised premises
and subsequently purchased the same at shenfi s sa e
the eighth of October, 1888, McChesney sold an.i =»-
veved all the assets of the partnership, including th fl
ii his co-partner, his co-partner stipulating to pay a

ff the firm. McChesney received no other com



eration for his transfer. The complainants had levied
upon McChesney’s interest in the demised premises long
prior to McChesney’s transfer to his co-partner, but they
can stand no higher than McOhesney did ; whatever rights
they have they derived through McOhesney. By their
purchase they simply took his place. He was entitled to
nothing until the partnership debts were paid, and the
complainants are in no better plight. The firm was hope-
lessly insolvent when McOhesney conveyed his interest to
his co-partner. The facts before the court leave no doubt 10
on that subject.”

Upon this point there can be no doubt of the correct-
ress of the facts found by the Vice Chancellor, or of his
deductions therefrom.

This being the case there was no other course left but
to dismiss the bill.

The appellants did not ask for affirmative relief, neither
did the defendant, Charles H. C. Beakes, ask for affirmative re-
liefagainst the appellants, or either of them.

The answer of Beakes is only an answer to the bill of 20
complaint. There is no cross bill or answer in the nature
thereof to the answer of the appellant, Alison E. Hutch-
inson, and no affirmative relief against him properly
raised in the pleadings, and not being, within the issue the
bill should have been dismissed.

Brinkerhofv. Franklin, 6 C. E. Green, 334, 337.

Hofv Burd, et als, 2 C. E. Green, 201.

Shannon v. Marselis, et als, Saxton, 413.

but, admitting that under the pleading this is a proper
case to determine which of the parties is entitled to the 30
surplus moneys, it is insisted that under the proofs taken
In the cause that the appellants are entitled to priority of
Payment.

It appears in the case, beyond dispute, that on Febfu-
ay 21st, 1882, James A; Bradley demised by lease, under
seal, to William W. McOhesney and John B. Hutchinson,
al°tof land at Asbury Park for a term of twenty years,
or the annual rental of fifty dollars, together with the
Payment of all taxes and assessments levied upon the de-
msed premises. It was also made a part of the lease, 40

New Jersey Slate Library
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that unless the lessees should erect on the lot, within four
months from the-date thereof, a building 30x60 ft., three
stories high, then that the lease should be void. And
that, at the expiration of thé said term, they would quit
and surrender the premises thereby demised in as good
state and condition as reasonable use and wear theieof
would permit. Just before the lessees took the lease they
formed a co-partnership to carry on the business of manu-
facturing and selling ice-cream, which business continued

10 till the month of September, 1883, when they dissolved.
Within the time limited the lessees, for the purpose of
carrying on their business, erected the building they were
required to erect by the terms of their lease. Two thou-
sand dollars of the money expended in its erection was
borrowed for that purpose of the appellant, Alison E.
Hutchinson, upon the agreement that they were to secure
him therefor by a first mortgage on the property. At
that time McChesney said “ there was nothing against the
property and nothing against him, so that would make

20 him all sate.” In pursuance of such arrangement they,
afterwards, on the sixteenth ot June, executed a chattel
mortgage to Alison E. Hutchinson. The only property
mentioned in the schedule to the chattel mortgage is this
building. The mortgage was recorded in the Clerk’s
Office of Monmouth county, in Book No. 4 of Ohatte
Mortgages, page 410, on the 17th ot June, 1882. |
judgment of the complainants against William W. Mec-
Chesney, individually, and the judgment of the defendant
Charles H: C. Beakes, against the firm of McChesney &

30 Hutchinson, were both recovered subsequent to the exe-
cution and record of this chattel mortgage.

It will thus be seen that the claim of Alison E. Hutc -
inson is for moneys advanced by him in the erection o
the very building from which the surplus money in this
case was created, and that it was the intention ot boti «
mortgagors and mortgagee to secure this claim y >
chattel mortgage, which was intended to be a nrs
upon the building therein described. This certain y P
sents a very strong equity in favor of this appe an, :

40 when it is remembered that the other claimants o



fund are subsequent creditors, the court will require a
very clear case to defeat thisjust and equitable claim.

Upon this point we insist that the building mentioned
in the schedule annexed to the chattel mortgage was a
personal chattel. It was a trade fixture so intended by
the parties to the lease, and this intention has been de-
clared and confirmed in the most unequivocal manner,
both by the lessees and this appellant, in the giving and
taking this chattel mortgage. And we insist that if the
lessor does not object to the treatment of this building as
atrade fixture or personal chattel, it does not lie in the
mouth of these subsequent creditors to make,that objec-
tion, especially when they both had actual as well as con-
structive notice of the existence of this chattel mortgage
before the recovery of their respective judgments, as ap-
pears in this case.

The chattel mortgage made by MeChesney & Hutchin-
son to Alison E. Hutchinson, June 16, 1882, covers only
the building.

This building is a personal chattel. It was put upon
tbe property by the tenants with the consent of the land-
lord, (see lease James A. Bradley to MeChesney & Hutch-
inson), and is removable at any time before the expiration
of the lease. A recent case is that of Ham v. Kendall 111
Moss., 297. . . .

In December, 1866. Lucias Angier made an oral agree-
ment with William Cumston, who was then the owner of
the premises, that he might put an ice-house thereon, and
that it might remain there five years, and he built the ice-
house accordingly. In order to set the building the earth
Ws dug away and levelled, and the floor was laid upon
stones and posts placed on the ground.

Angier sold the ice-house to the defendant Kendall;

omston afterwards conveyed the premises to the plain-
j'ftbya warranty deed dated January 1, 1868, in which
mcovenanted that they were free from all encumbrances,
“except permission to Mr. Angier to have his present
jee-house on the premises for five years from the time he

mltit.” Kendall subsequently, without the .plaintiffs

*'owledge, sold the building to the defendant Walcott
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both Kendall and Walcott then knowing that the plain-
tiff had become the owner of the land. In November,
1871, Walcott entered upon the premises and removed
the ice-house after he had been forbidden to do so by the

plaintiff. The other defendants assisted him, at Ins re-
quest 1n the removal.

The ice-house was worth $550 at
the time ot removal.

The superior court ordered judg-
ment for the defendants, and the plaintiff appealed.

By the Court.
When the ice-house was erected upon the land under
the agreement, it was personal property. The sales,

whether of the land or the building, did not change its

character iu this respect. No notice to remove it was

given to its owner, and he had a right to go upon the land
and remove it, and appropriate the materials to Ins own
use.”

Taylor vs. Townsend, 8 Mass., 416.
: The intention of the parties must govern.

See Brearly vs. Cox, 4 Zab., 289.

Blanche vs. Rogers, 11 G E. Gr., 568, and numerous cases
cited.
I Vorhis v. MeGmnes, 48 JV. 7., 278.

m Pope vs. Skinkk,16
Wood's Landlord Tenant, $§28,528, 529.

It was clearly the intention that this building should be
treated as a chattel. Mr. Bradley, in his lease, procures
a covenant that the premises shall be returned to H j
the same condition as they then were, wear and tear, | |
excepted. There were buildings at that time, on
premises which were afterwards removed by the
Bradley (See Page 59). MeChesney & Hutchinson t
U as a chattel. Tfey mortgage it, (not the leasehold in-
terest) as a chattel to Alison B. Hutchinson, observing m
strict rules governing chattel mortgages.

Where the landlord, tenant and moitgage
building as a chattel, a judgment creditor shall |

allowed to call .it reality if its nature be g doubh M
Aquestion akin to the present was co,s,d?.ed ,»

s Skinkle, 16 Vr., 41.

Vroom,39,

>

r

I quote from the opinion o 8
m mdefendant contends that when o
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erects a building on the lands of another, by the mere per-;
mission of the land owner, nothing further appearing, the
building thereby becomes realty by presumption of law.
But we think no such presumption arises. The case pre-
sented by these circumstances would be one for an infer-,
ence of fact, not a conclusion of law. Whether the build-
ing was personalty or realty would depend on the inten-
tion of the builder and land-owner, if they both had the
same intention, and if the}7had not, then it would depend
on what common intent should be imputed to them, in
thejudgment of those called to pass upon their conduct;
but either of these inquiries, as to the actual intention or
as to the imputed intention, is one of fact and not of law.
The cases in which no other circumstances than merely
the erection hy permission can be found to throw light-
upon the real purpose of the parties with regard to the
ownership of the structure, must be very rare; but if such
acase should occur, I think the more reasonable inference
would be that the builder had designed not to part with
his property, and the land-owner had consented on that
understanding. The fact that the former secured permis-
sion to build indicates that he sought to avoid the conse-
quences of building without permission, among which by
tar the most serious would ordinarily be the loss of the
labor and materials which he was about to convert into a
building. . . 'V

Many cases indicate the propriety of such an inference.
Thus, in Doty v, Gorham, 5 Pick., 487. The permission of
the land-owner to the erection of the structure was all
that appeared to bind him, and the court held /that the
jury rightly found that the builder might remove the
building as a chattel. In Ham v. Kendall, 111 Mass., 297,
the land-owner agreed that another might put an ice-
house on his land, and that it might remain there five
years/i there was no agreement that it should be a chattel
(Ube removable by the builder, but the court held that it
was the builder’s chattel, and he might remove it during
the five years. In Osgood'v. Howard, 6 Me., 452, a tenant
at will had erected a dwelling house and other buildings

3 Tey

10

20

S0

°n the land with the express consent of the landlord ; after 40
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bis death the tenant’s administrator sold them to a stran-
Jep;; the :court held that the purchaser could maintain tro-
ver for them against the land-owner, putting its decision
expressly on the consent, and not on the fact of tenancy.
In Dame v. Dame, 38 N. Il., 429, the court says that the
express assent and permission of the land-owner to the
erection by;another of a building on the land, almost ne-
cessarily implies an understanding that the builder may
remove the building, and creates a tenancy at will in him.

10 JNumerous cases are there referred to as illustrative of the
doctrine.

,See also Whiting vs. Brastom, 4 Pick., 310.

Now this building, being a chattel in contemplation of
all the parties in interest, was properly the subject of
Chattel mortgages. It was covered by such mortgages,
which were duly recorded in the clerk’s office at Free-
hold, the last covering leasehold interest. The record,
(taken in connection with the record of the lease) instant-
ly became notice to all persons, and the mortgages were

20 ‘“ valid against the mortgagor and his creditors, and
against subsequent purchasers and mortgagees.”

P. L. 1880, p. 267.

The chattel mortgage of the appellant, Sarah C. Hutch-
inson, 'was given by William W. McChesney and John
B. Hutchinson to Lewis P. Thompson, for the sum of
$1,207.75. It was dated December 23d, 1882, and cov-
ered the building above referred to, and machinery &c.,
therein contained, with the leasehold interest in the lot of
land.

30 The consideration of the chattel mortgage was the pur-
chase money of said, machinery, &c., mentioned in the
chattel mortgage, which were sold and delivered by the
said Lewis P. Thompson to McChesney & Hutchinson.
This chattel mortgage was assigned to Sarah C. Hutch-
ilison, by assignment dated May 5th, 1884.

The same argument which relates to the Alison E
Hutchinson chattel mortgage 1is equally applicable to this
one, with the addition that this chattel mortgage also cov-
ers the leasehold interest.

4% ty- But even if the building is not a personal chattel, an
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that the record of the chattel mortgage as such was not
constructive notice to subsequent judgment creditors, still
the lessees had a right to the use and possession of the
building during the term of their lease, and that this right
embraced power to pledge their interest therein as secur-
ity for a debt. This .much was certainly done and in-
tended by the execution of the chattel mortgage, and we
insist that the respective judgments of the complainants
and the defendant Beakes are subsequent and subject to
this pledge, because they both had actual notice thereof
before the recovery of their said judgments.

Beakes held two judgments against McChesney, recov-
ered in the New Jersey Supreme Court, the first for
$888.83, and the second for $2,348.07, both dated Feb.
26,1880. Mr. McChesney testifies that about the time of
the formation of the partnership, some time in May or
June, 1882, he went to see Mr. Beakes, and told him that
he wanted him to give him a release, or to guarantee-a
release for him, so far as Mr. Hutchinson was concerned,
0 that he could give Mr. Hutchinson a chattel mortgage
for $2,000. (See page 53.)

And on cross-examination, he says: “1I told him
(Beakes) that we wanted to build a building, and that Mr.
Hutchinson was to advance us money in our business, and
that-he was to take the mortgage on the building for
$2,000; and that I had promised Mr. Hutchinson it should
be free from any claim that I knew of against myself, and
that I had to have a release from him to relieve Mr.
Hutchinson, or to allow him to come in first, ahead of
Mr. Beakes’ judgment.” (Page 60.)

The release of the judgment from Charles H. C. Beakes
to William W. McChesney, dated June 15th, 1882, is
corroborative of this testimony, (page 98).

This was notice to Mr. Beakes that this chattel mort-
gage was to be executed to Mr. Hutchinson, and was at
least sufficient to put him upon inquiry.

But upon this point the case does not rest here; John
H Hutchinson testifies as follows: “ In October, 1884, I
went to New Work to see Mr. Beakes in regard to our
account; he wanted me to give him my note with my
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father’s endorsement, and lie asked me if my father had a
chattel mortgage, and I told Kim he had ; well, he said, it
would be all rights then, because he has got a chattel
niortgage,: and that wil 1come in ahead=and ihe wiilhave
fhewhole thing.” (Page 64).

miW e submit that the'testimony is conclusive that Benkes
had actual notice of the chattel mortgage, pledge or secur-
*ify of Alison E. Hutchinson before and at the time of the
*recovery of his judgment, and should be decreed to.be

010%illbject thereto.

This is emphatically the case from the fact that Beakes
Pleased his two judgments for the very purpose ot allow-
®i§§&he execution of this chattel mortgage as a first lien

the building therein described, and he should not now
'be permitted to come in and deny the existence ot the
«chattel mortgage, or its validity or effect as a first lien.
It appears unnecessary to submit the question of notice
~dCflie complainants of the existence of the chattel mort-
gage of the appellant, Alison E. Hutchinson, because lis
520 Hght to the surplus money in question seems to be effectu
m iy ~disposed of on the other branch of the case, it is suf-
ficient to say that the testimony of Mr. McChesney shows
jthat the attorney of record of the complainants in his
-judgment suit had notice of the chattel mortgage of M.
Hutchinson before the recovery of their judgment, and
» Mr. Steen, the attorney, in his testimony admits that he
"had sufficient notice at least to put them upon inquiry.
The Vice Chancellor in his opinion concludes that even
if the building in question were declared a mere personal
30 chattel, that no part of the moneys in question could be
applied to the satisfaction of the chattel mortgages, be-
cause he says the writ under which the moneys weie
raised commanded the sale of nothing in respect to the
particular property from which these moneys were raise ,
but land. )
We submit that no such conclusion will be reached by
this court. The writ was a special execution under aju g
ment upon a mechanics’ lien. The lien was filed agains
the building and the judgment, by force of the statute,
40 was declared to be a lien upon the building, and the o
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or curtilage upon which the same was erected. As to
that particular property the proceeding is in rem, the exe-
cution is in the usual form (see Besson’s Formsi page 61)
and describes both the building and the lot upon which it
is erected, and commands the sale of both, and we appre-
hend that there will be no difficulty on this branch of the
case. LS f

The finding of the Vice Chancellor and the decree based
thereon, concludes with saying that “ if any surplus re-
mains after the payment of the Beakes judgment, the
residue shall be paid to John B. Hutchinson.” || rr

We submit that this portion of the decree is clearlyler-
roneous, as between the parties to the chattel mortgage a
court of equity would certainly give it. effect. But this
part of the opinion is the logical result of the reasoning of
the Vice Chancellor, and only makes it the more apparent
that he is in error in that part of his opinion in which he
holds that the Beakes judgment is entitled to priority of
payment over the claims of the appellants'.

In conclusion, we respectively submit that for the rea-
sons above assigned, the decree of the Chancellor should
be reversed, and that the complainant’s bill should be dis-
missed, or the chattel mortgages of the appellants should
be decreed to be first paid out of the surplus money re-
maining in the hands of the sheriff.

lhe appellants are husband and wife, and are repre-
sented by the same counsel, and their respective equities
can be adjusted between themselves.

ACTON C. HARTSHORNE,
Of Counsel with Appellants.
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Printed at the Monmouth Democeat Office, Freehold, N. J.

1« Cftantertj of 31mu Jcrsvitj.

Between \

Royal E. Deane and George G. Brooke, 1
Partners trading under the style and/ 0On
firm name of Bramhall, Deane & Co., ( s

Complainants, ) ~or

and \ Bl
Alison E. Hutchinson, et als, ]

Defendants. }

BILL.
Filed January 19, 1884.

Jo His Honor, Theodore Runyon, Chancellor of the State of
New cJersey :

Complaining show unto your Honor, your orator, Royal
E Deane, of the county of Hudson and State of New Jer-
sey, and George G. Brooke, of the city, county and State
of New York, partners trading in the said city of New
York under the style and firm name of Bramhall, Deane
& Company, that on or about the twenty-first day of Febru-
aJ' ™ year of our Lord one thousand eight hundred and
dghtyiuwo, James A. Bradley, of Asbury Park, in the YO
county of Monmouth, made and executed a lease of cer-
tain lands in the township of Neptune, in said county, to

dliam W. McChesney and John B. Hutchinson.

Your orators further show that the property described
I &" 'ease was therein set forth as follows, viz.: All

| at lot of ground situated in Asbury Park, beginning at

* northwest corner of Main street and SommerBeld ave-
Jjp, rnnning thence (1) northerly, along Main street fifty
jet (50 feet); thence westerly, at right angles with Main
8reet, one hundred and twenty feet; thence southerly, 20
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parallel with Main street, fifty (50) feet; thence easterly,
along Summerfteld avenue one hundred and twenty (120)
feet to the place of beginning.

And your orators further show that the said premises
were conveyed to said William W. McChesney and John
B. Hutchinson, by said lease, for and during the term of
twenty years from the first day of March, one thousand
eight hundred and eighty-two, at the yearly rent of fifty
dollars, to be paid in equal half-yearly payments, and the

10 payment by the lessees of all taxes and assessments.

And your orators further show that in and by said lease
it was agreed, that the lessees should have an extension
of the term in said lease mentioned of a further term of
ten years in addition to the twenty years aforesaid, at a
rent to be agreed upon b” and between the parties, or in
default of such agreement to be fixed by arbitrators, to be
selected and chosen as in said instrument of lease is set
forth, to which said lease, or the record thereof, your ora-
tors would for greater certainty beg leave to refer.

20  Your orators further show that upon neglect to pay the
said rent and said taxes and assessments, said lease would
become null and void, and the said property would revert
to said James A. Bradley.

Your orators further show that said lease having been
duly executed., was upon the first day of March, eighteen
hundred and eighty-two, acknowledged before David
Harvey, Jr., one of the Masters of this Honorable Court,
and having been so as aforesaid acknowledged, was, on
the second day of March, eighteen hundred and eighty

30 two, at the hour of ten in the forenoon, recorded in tie
office of the county cierk of the county of Monmouth, at
Freehold, in Book 348 of Deeds, pages, 492, &c., totie
several endorsements whereof on said lease your oratois
would for greater certainty beg leave to refer.

Your orators further show that having recovered ju g-
ment against William W. McChesney in the Circuit
Court of the county of Monmouth, upon the seventh day oj
May, in the year of our Lord one thousand eight hundred anc.
eighty-three, for the sum of three hundred and eighty-two dog 'y

40 and seventy-five cents, your orators caused the interes
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said William W. McChesney of, in and to the the prem-
ises above described, to be levied on by virtue of an exe-
tion issued out of the said Circuit Court on your orators’
judgment, and the same having been duly advertised ac-
cording to law was, by the sheriff of the county of Mon-
mouth, sold and conveyed to your orators, your orators
being the highest bidder at said Sheriff's sale. Your
orators show that by virtue of such conveyance to them
they became possessed of and are the owners of one equal
undivided half part or interest of said premises, described
i such lease from said James A. Bradley to said McChes-
ney and Hutchinson.

Your orators further show that on or about the eighth
(8th) day of October, anno domini eighteen hundred and
eighty-three, John B, Hutchinson, by a deed of even date
therewith, conveyed his interest in the premisies above
set forth, as embraced in the aforesaid lease, to one Ali-
son E. Hutchinson, of the township of Washington, in
the county ot Mercer and State of Hew Jersey, which
said deed is of record in the Monmouth County Clerk’s
office, in Book 372 of deeds, pages >272, &ec.

Your orators show that by virtue of said last mentioned
conveyance, said Alison E. Hutchinson became and still
is the owner of the other undivided half part or portion of
the premises aforesaid, so as aforesaid in said lease de-
scribed.

Aour orators further show that on or about August
aght, eighteen hundred and eighty-three, Nelson E. Bu-
chanon, Garret V. Smock and George A. Smock, part-
rers as Nelson E. Buchanon and Company, recovered a
judgment in the Circuit Court of the county of Mon-
mouth against William W. McChesney and John B.

utchinson for the sum or amount often hundred and

"cty dollars and eleven cents, or some other sum.

our orators show that said judgment is in mechanics’

n’ and therefore relates back to a period antecedent to
youl orators said judgment, wherefore and whereby said
~eson E Buchanon, Garret V. Smock and George A.

mocc are incumbrances upon and interested in said

2

10

20

30

40



10

20

4

Your orators show further said premises consist of a
large frame building, three stories high and sixty feet
long by thirty-two or thirty-three wide..

Your orators show that it is necessary that the condi-
tions of said lease be complied with lest said premises,
which are very valuable, be forfeited.

And your orators further show that they are desirous
that a partition or division of the said tract of land and
premises should be made among your orators and the sev-
eral parties seized of and entitled thereto according to
their several and respective rights, estates and interests
therein, or in case (as your orators believe and aver the
fact to be) that the said tract of land and premises cannot
be divided among the owners thereof, without great pre-
judice to their interest, then that the same may be sold
and the proceeds thereof divided among your orators and
the other parties entitled thereto, as aforesaid, according
to their respective rights and interests; and that in the
meantime, owing to the precarious nature of the lease-
hold in the land whereon said buildings are erected, that
a receiver be immediately appointed to take and receive
the rents of the said premises and apply the same to the
payments of the rents due for the occupation of said lands,
if so be there, are any due, and also to pay and satisfy a
the taxes and assessments due on said premises according
to the term of said lease, untill such time as said premises
shall have been divided or sold by the decree of this Hon-
orable Court. _

But your orators are advised that no valid or eflectua

BO partition, division or sale of the said premises can be e

fectual without the aid interposition of some competent
court, and that this Honorable Court has full and com
plete jurisdiction in the premises. '

In consideration whereof, and to the end that the sar
defendants, Alison E, Hutchinson, James A. Bradley,
Nelson E. Buchanon, Garret Y. Smock and George A.
Smock, partners, trading as N. E. Buchanon and Coni
pany, may, upon their several and respective oaths an a
firmations, full, true, direct and perfect answer make

40 all and singular the charges and matters aforesaid, as u 'y



and particularly as if the same were here again repeated
and they thereunto" particularly interrogated, and that a
fair partition and division of the above described prem-
ises may be made, according to the course and practice of
this court, if the same be practicable and consistent with
the rights of all the parties interested therein, among your
orators and other persons entitled to shares of the said
premises, according to their respective rights and interests
therein ; and in case such partition and division, in fact, of
the said premises shall be found to be impracticable, or if 10
it should appear that the same cannot be made without
great prejudice to the owners of the said premises, then
that the said tract of land and premises may be decreed by
this Honorable Court to be sold, and the proceeds there-
of, after paying the costs and charges of this suit, divided
among your orators and the several parties interested
therein, according to their respective rights, shares and
interests, and that, in the meantime, one or more proper
person or persons may be appointed to receive the rents,
issues and profits of the said premises for the benefit of 20
your orators and all other persons interested therein, and
that such rents and profits may be paid and divided among
your orators and all other parties entitled thereto, accord-
ing to their respective shares and interests in the same,
and that your orators may have such further or other
relief as the nature and circumstance of the case may
require, and as shall be agreeable to equity.

May it please your Honor to grant unto your orators
the State writ of subpoena to be directed to the said Ali-
&1 E. Hutchinson, James A. Bradley, Nelson E. Bu- 3
chanoii, Garret V. Smock and George A. Smock, part-
eéis trading as N. E. Buchanon and Company, command-
1'ig them and each of them at a certain day and under a
eeitain penalty therein to be expressed, personally to be
ard appear before your Honor, in this Honorable Court,

i and there to answer the premises, and to stand to
A abide and perform such decree therein, as to your

onor shall seem meet, and your orators will ever pray,

c JAMES STEEN-

A true Sol’r and of Counsel with Complainants. 40

G- 8. Duryee , Clerk.
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ANSWER.
Filed March 29, 1884.

The answer of Alison E. Hutchinson, one of the de-
fendants to the bill of complaint of Royal E. Deane and
George E. Brook, partners trading under the style and
firm name of Bramhall, Deane & Co., complainants.

This defendant, answering, admits that one James A.
Bradley executed a lease to William W. McChesney and

10 John B. Hutchinson, of such date, for the same lot of
ground, for the same term and for the same rental as men-
tioned and set forth in the bill of complaiut of the said
complainants. And further, that said lease contains a
clause extending the term thereof, upon the same condi-
tions as in said Bill of Complaint set forth, and also a
reverting clause, as therein set forth.

And further, that said Lease was duly acknowledged
and recorded as set forth in said Bill of Complaint.

And this defendant further answering, says and charges

20 and insists, that at the date of the execution of the Lease
aforesaid, the said William W. McChesney and John B.
Hutchinson were partners, and as such erected upon the
lot of ground so leased, out of their partnership funds, a
large frame building, three stories high, and about sixty
feet long by about thirty-two feet wide.

And further, that said William W. McChesney and
John B. Hutchinson, partners as aforesaid, and trading
under the name, style and firm of McChesney & Hutchin-
son, upon the completion of said building took possession

30 thereof, and occupied the same in the carrying on of their
partnership business of manufacturing and selling ice
cream, and continued so to do until sometime in the Fall
of eighteen hundred and eighty-three.

And this defendant further answering, says that on or
about the sixteenth day of June, in the year of our Lord
one thousand eight hundred and eighty-two, the said
William W. McChesney and John B. Hutchinson, part-
ners as aforesaid, became indebted to this defendant in
the sum of two thousand dollars, and for the purpose of

40 securing the payment of the said sum and the interest
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Ithet should grow due thereon to this defendant, executed
a Chattel Mortgage, bearing date the day and year last
[aforesaid, upon the building hereinbefore described, and
i said Bill of Complaint set forth, and which said mort-
gage was acknowledged in due form of law by the said
iWilliam W. McChesney and John B. Hutchinson, on the
dfay the same bears date, before John F. Hawkins, a Mas-
Iter of this Court, and also contains a schedule, of which
[the following is a true copy, viz.:

Schedu le .
m All that certain building known as McChesney &
iHutchinson’s Ice Cream Manufactory,, situate at Asbury
»ark, New Jersey, on the northwest corner of Main Street
[and Summerfield Avenue.
W. W. McChesney ,

I John B. Hutchinson.
I Signed in the presence of

John F. Hawkins.

I And this defendant charges and insists that the money
secured by said chattel mortgage was specially loaned to
Ihe said McChesney & Hutchinson for the express pur-
pose of paying for the erection of the aforesaid building,
and that said chattel mortgage contains an affidavit made
ly this defendant before John F. Hawkins, Master as
aforesaid, stating the true consideration thereof and that
lie same was for money loaned for the erection of the
luilding aforesaid. And this defendant further answer-
says, that said chattel mortgage was received in the
»lerk’s office of the county of Monmouth, on the seven-
m enth day of June, A. I), eighteen hundred'and eighty-
»°, at five o’clock in the afternoon, and recorded in Book
10 4 of chattel mortgages for said county, on pages
410, &.
m And this defendant, in further answering, says, that on
i rabout the twenty-third day of December, in the year
mre thousand eight hundred and eighty-two, the said Wil-
mMa W. McChesney and John B. Hutchinson, partners as
moresaid, being indebted to one Lewis P. Thompson in
sum of twelve hundred and seven dollars and seventv-

10
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Ve cents, and for the purpose of securing the payment 40
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thereof executed to the said Thompson a chattel mortgage
bearing date the day and year last aforesaid, with the fol-
lowing conditions, viz : “ Upon condition that if we, the
said party of the first part, (McChesney and Hutchinson)
shall and do, well and truly, pay unto the said party of
the second part, the said Lewis P. Thompson, his execu-
tors, administrators and assigns, a certain promissory rote
given by us, the said McChesney & Hutchinson, to the
said Lewis P. Thompson, dated December 23d, A. D
1882, at Burlington, and payable four mouths after date
thereof, at the Bordentown Banking Co., or a renewal &
said note, or a part thereof withia eight months from the
date hereof, for the sum of twelve hundred and seven dol-
lars and seventy-five cents, then these presents shall ke
void,” and which said mortgage was acknowledged, a-
cording to law, by the said William W. McChesney ad
John B. Hutchinson, on the day the same bears date, be
fore Mahlon Hutchinson, one of the Masters of this Court,
and duly recorded in the aforesaid Clerk’s office, in Book
No. 5 of chattel mortgages, on page 431, &c., on the 2%th
day of December, A. D. 1882; and further, that said chat-
tel mortgage contains a schedule of which the following'8
a true copy, viz :
“Schedul e.

“ One Steam Engine, 12 horse power, one Boiler of D
horse power, shafts, apparatus, and pulleys and connec-
tions. Ice cream factory situated on the Northwest cornet
of Main and Summerfield Avenue, ot the borough ot As
bury Park, Neptune Township, County of Monmouth,.
State of New Jersey, and being three stories high an
thirty-two feet wide'by sixty feet in length, with the lease
hold interest of the said McChesney and Hutchinson ta
the ground on which said factory is located tor twenty
years.” And further, that there is attached to said chatte
mortgage and affidavit of the said Lewis P. Thompson,
taken before Mahlon Hutchinson, one of the Masters
this Court, on the said 23d day of December, 1882, stating
that the true consideration of said mortgage was tor t e
said Steam Engine” Boiler, Pump, Shafting, Pulleys ar®

40 apparatus sold and delivered to the said McChesney
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Hutchinson by the said Thompson for the said sum of
twelve hundred and seven dollars and seventy-five cents,
before the execution of said mortgage.

And this defendant, in further answering, admits that on
or about the eighth day of August, in the year of our Lord
one thousand eight hundred and eighty-three, Nelson E.
Buchanon, Garret W Smock and George A. Smock, part-
tiers as N. E. Buchanon & Co., recovered a judgment in
the Circuit Court of the county of Mon mouth against Wil-
Lam W. McChesney and John B. Hutchinson, for the
sum or amount of ten hundred and thirty dollars and
eleven cents, and that said judgment was recovered upon
amechanics’ lien, and charges and insists that said lien
was filed to secure the payment of material furnished by
the said N. E. Buchanon & Co, to the said McChesney &
Hutchinson, partners as aforesaid, as builders and owners
of the building aforesaid, in the erection and construction
thereof.

And this defendant, further answering, says, that on or
about the first day of October, A. D., eighteen hundred
and eighty-three, the said William W. McChesney assigned,
transferred and set over to the said John B. Hutchinson
the Lease aforesaid, and all his undivided one-half interest
of that messuage described therein, by an assignment bear-
ing date the day and year last aforesaid, and the same was
acknowledged according to law by the said William W.
McChesney on the day the same bears date, before R. Ten-
broeck Stout, one of the Commissioners of Deeds of said
c’unty, and recorded on the second day of October, A. D.
eighteen hundred and eighty-three, in the aforesaid Clerk’s
office, in Book 372 of Deeds, page 179, &c.

And this defendant, in further answering, admits, as he
has been informed and believes it to be true, that the said
John B. Hutchinson made and executed an assignment of
the aforesaid lease to this defendant, but of what date and
of the purport thereof and where recorded this defendant
has no knowledge except such as he has gathered from the
gaid complainant’s bill of complaint.

And this defendant, further answering, says, that on or
a out the second day of January, A. D. eighteen hundred
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and eighty-four, one Charles H. C. Beakes recovered a
judgment in the Supreme Court of the State of New Jer-
sey against the said William W. McChesney and John B.
Hutchinson, for the sum of one thousand and ninety-three
dollars and fourteen cents damages and costs and charges,
upon information and belief that the consideration of said
judgment or the amount of damages recovered thereon
was a partnership debt contracted by the said William W.
McChesney and John B. Hutchinson while carrying on

10 the ice cream factory at Asbury Park aforesaid, under the
name, style and firm of McChesney & Hutchinson, afore-
said, and further charges, upon information “and belief,
that the said late firm of McChesney & Hutchinson have
other outstanding debts due and owing by the said late co-
partnership to sundry persons, but to what amount and to
whom owing this defendant is not informed.

And your orator, further answering, admits that the said
complainants recovered a judgment against the said Wil-
liam W. McChesney, in said court, and for said amount,

20 and on the day as stated in said Bill of Complaint, am
that an execution was issued upon said judgment, a levy
made and a sale thereon by the Sheriff, as stated therein;
and further admits that a conveyance was executed by tie
Sheriff of the county of Monmouth, and delivered to tie
said complainants for the right, title and interest of 1i;
liam W. McChesney, in the lot of land (with buildings
thereon) set forth and described in said Bill of Complaint,
but denies that by virtue of such conveyance to them t ley
become possessed of and are the owners of one equa un

30 divided half part or interest in said premises, and express-
ly charges and insists that the same were conveyed to
said complainants (and are subject in Equity) to thep y
ment of all the debts and liabilities of the co-partnersmp
of the late firm of McChesney & Hutchinson.

And this defendant, further answering, says, that;the
mechanics’ lien, upon which the judgment afore® 1 ° the
said N. E. Buchanon & Co. was recovered, was tiled1 *
aforesaid Clerk’s office on the second day of Apn >*

40 eighteen hundred and eighty-three, and the hen o
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judgment relates back to the second day of April, eigh-
teen hundred and eighty-two, and is prior lien or encum-
brance on the said buildings and premises to the judg-
ment aforesaid of the said complainants, and charges and
insists that the aforesaid deed of conveyance by the said
Sheriff to the said complainants was made and executed
subject to all legal prior encumbrances ; and that at the
date of said sale by the said Sheriff, and of the aforesaid
deed, the said judgment of the said S E. Buchanon & Co.,
the aforesaid Chattle Mortgages of this defendant and of 10
the said Lewis P. Thompson, were liens and encum-
brances upon the aforesaid building and premises, and
further charges and insists that the creditors of the late
co-partnership of McChesney & Hutchinson have an
equitable interest in said buildings and premises, which
oould not be cut off by the Sheriff’s sale and the Sheriff’s
aforesaid deed to the aforesaid complainant.

»And this defendant further answering, says, that John
I Thompson, Sheriff of Monmouth county, has advertised
upon the Fieri Facias issued upon the aforesaid judgment 20
of the said N. E. Buchanon & Co., the building and prem-
ises aforesaid to be sold on the eighth day of April, A. D.
eighteen hundred and eighty-four, between twelve and
five o’clock P. M., at the Court House in Freehold, N. J.,
and that the same undoubtedly will be sold bv the said
Sheriff v

And this defendant further answering, says, that the
aforesaid Assignment of Lease from the said John B.
Hutchinson to this defendant, was made and executed in
his absence and without his knowledge and consent, and 30
has never been delivered to him, nor has he ever seen it,
"or has any consideration whatever passed for the same,
Mr was this defendant informed of its existence until
some time after the execution thereof, and therefore
charges and insists that the said assignment is not a valid
mstiument, and does not legally assign or convey to him

le building and premises therein mentioned and de-
scribed or the interest of William W. McChesney and

0 n B. Hutchinson, or either of them therein, and that

le legal title thereto is still in the said John B. Hutch- 40
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inson, the same as if said Assignment had never been
made or executed.

And this defendant further answering, says, that heis
still the holder and owner of the said Chattle Mortgage
made and executed to him by the said William W. Mec-
Chesney and John B. Hutchinson, and that the same is a
lien and encumbrance upon the aforesaid building, that
the same has not been cancelled or given up by him for
that purpose, or receipted for or against in any way, nor

10 has said Chattle Mortgage or any part thereof been paid
to him or satisfied, except one year’'s interest paid thereon,
and that the full amount of the principal thereof, viz.
the sum of two thousand dollars with interest from the
16th day of June, A. D. 1883, is still due and owing
thereon to this defendant; and this defendant farther
answering, says that in case of the aforesaid Assignment
of Lease from the said John B. IJutchinson to him
should be held by this Honorable Court to be valid aod
binding; this defendant charges that in the making and

20 execution thereofit was not the intention of the parties
thereto to merge the aforesaid Chattle Mortgage of this
defendant, or that the same should be given up, or can-
celled, or be affected thereby in any way, but it was at
that time and has ever since been the intention of said pai-
ties to keep the said Chattle Mortgage alive and a good and
subsisting lien and encumbrance upon the said building.

And this defendant, further answering,* charges and in-
sists that in view of the facts hereinbefore set forth, the
said William W. McChesney, John B. Hutchinson, Lewis

30 P. Thompson and Charles H. C. Beakes are piopel an
necessary parties to the complainant’s said bill of com-
plaint, and that the complainant should not be allowed vy
this Honorable Court to proceed further thereon until the
said bill of complaint is amended, and all proper and nec
essary persons thereto are made parties defendant.

And this defendant, further answering, denies that vy
virtue of the aforesaid conveyance from John B. Hutc
inson to him he became and is still the owner of the equa
undivided half part or portion of the premises atores*»”

40 but on the contrary charges and insists that the lega 1
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thereto is still in the said John B. Hutchinson, and that
he has no interest whatever therein except so much there-
of asis conveyed by his aforesaid chattle mortgage.

And this defendant submits to this Honorable Court that
all and every of the matters in said complainants’ bill,
mentioned and complained of, are matters which may be
tried and determined at law, and with respect to which
the said complainants are not entitled to any relief in this

court, and this defendant hopes he shall have the same-

benefit of this defence as if he had demurred to the said
complainants’ bill, all which matters and things this de-
fendant is ready to maintain, aver and prove as this Hon-
orable Court shall direct, &c.
ROBBINS & HARTSHORE,
Solicitors for and of Counsel with the defendant, Alison E.
Hutchinson.

State of New dJersey, 1
County of Mercer, j 88

Alison E. Hutchinson, the above named defendant, be-
ing duly sworn according to law on his oath saith, that the
matters and things set forth in the above answer so far as
relates to his own acts are true, and so far as relates to the
acts of others he believes them to be true.

ALISON E. HUTCHINSON.
Sworn and subscribed before

me this 29th day of March,
A TX, 1884.

ISAAC F. RICHEY,

m . €. a

I
A true copy.
0.S. DURYEE, CVk

PETITION.
Filed April 25,1884.

T>the Honorable Theodore Runyon, Chancellor of the State o f
Lew? Jersey -

K°yal E. Deane and George G. Brooks, partners, &c.,

10

20

30

above named complainants, respectfully show that 40
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since the filing of the complainants’ bill in the above enti-
tled cause, the premises described in said bill of complaint
have been sold at Sheriff’s sale by John I. Thompson, Sher-
iff of the county of Monmouth, under the judgment upon
mechanics’ lien, held by the defendants, Nelson E Bu-
chanon, Garret Y. Srtiock and George A. Smock, partners
as N. E. Buchanon & Company, your orators show that
thereby the interest of said firm, and of James A. Bradley,
who leased the premises in question and had the reversion
thereof, in this cause was extinguished, wherefore your
petitioners would ask leave to discontinue as against them,
without costs. < _

Your petitioners further show that at said Sheriff s sale
said property brought alarge sum, to wit, twelve hundred
and fifty-eight dollars and sixty-seven cents, or there-
abouts, over and above the sum necessary to pay and sat-
isfy the execution whereon said property was sold, whici
said surplus your petitioners pray may be considered as
real estate, and that the Sheriff of Monmouth county may
be directed to pay the same into this court, to abi et ie
determination of this cause, and to be dealt with as may
seem just and equitable, and your petitioners will evel

Pray’ &c* JAMES STEEN,
Sol’r and of Counselwith Comfits.

James Stedn; of full age, being duly swern according to
law, on his okth gaith, the feregeing petition so far asl
relates to his ewsn acts ist’tgﬁe,»’éf%dago ags 1t relates to
the acts of others he believes it to be true.”

Sworn and subscribed before
me this 24th April, A. D,
1884.
ROBERTSON SMITH,
Notary Public.
A true copy.
G. S. DURYEE, Clk

ReplicatiotN BIIHith April 26, 1884.
The complainant j®iRs issue te the answer of the
fendant. JAMES STEBEN, Solr of Comf -

’
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ORDER.
Filed April 26, 1884.

Upon reading and filing the petition of complainants’
with the affidavit annexed :

It is on this 25th day of April, A. D. 1884, on motion
of James Steen, solicitor and of counsel with complain-
ants, ordered that the defendant, Alison E. Hutchinson,
show cause before the Chancellor, on Monday, the 5th
day of May, A. D. 1884, at 10 A. M., at the Vice Chan-
cellor's chambers, in Newark, why the complainants
should not be allowed to dismiss their bill against James
A. Bradley, Nelson E. Buchanon, Garret V. Smock and
George A. Smock, of the defendants, without costs, and
also that he then and there show cause why the Sheriff of
Monmouth county should not be directed to pay into this
court the surplus moneys arising from the sale of the
premises described in the complainants’ Bill of Complaint,
which sale was had by virtue of the judgment of said Nel-
son E. Buchanon, Garret V. Smock and George A.
Smock, of the defendants, with leave for either party to
take affidavits.

THEODORE RUNYON, C
A true copy,

G. S. Duryee, Clerk.

NOTICE FILED.

®IR: Take notice that application will be made to the
Chancellor, or the Vice Chancellor sitting for him, at the
State House, in the city of Trenton, on Tuesday, the 8th
ay of July next, at ten o’clock in the forenoon, or as soon
thereafter as counsel can be heard, for an order dismissing
awl discharging the petition of the complainants and the
order to show cause granted thereupon, filed the 25th day
0 April last, on the ground that the same were improper-

10
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yfiled and improvidently granted, and also because the 4q
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same have not been prosecuted and proceeded with in due
time. Yours respectfully,
ROBBINS & HARTSHORNE,
Solrs. of Alison E. Hutchinson, Deft.

June 26, 1884.

To James Steen, Esq.,
Solr. of ComyVis.
Motion made July 8, 1884, in accordance with the

To His Honor, Theodore Runyon, Chancellor:
Complaining show unto your Honor your orators, that
on or about the nineteenth day of January, eighteen hundred
and eighty-four, your orators exhibited their original Bill
of Complaint in this Honorable Court against the defend-
ant herein and others, praying for the partition of certain
real property or interest in real property in said bill, al-
leged to belong to said defendant and your orators as

20 joint tenants or tenants in common, and your orators far-

30

40

ther show that said Alison E. Hutchinson put in .his an-
swer unto your orators’ bill.

And your orators further show that the premises there-
in sought to be divided in your said orators’ bill for parti-
tion were, afterwards, to wit, on or about Ayrd 151A, 1834,
sold by the Sheriff of Monmouth county, by virtue of a wiM
execution in favor of Nelson E. Buchanon, Garret
Smock and George A. Smock, partners as N. E. Buchan-
on & Company, whereby said N. E. Buchanon s & 'om
pany’s interest in the subject matter of this suit has been
removed. . . .

And your orators further show that there is now
hands of John I. Thompson, Sheriff of the county of on
mouth, after payment of the said judgment of N.. =« “
chanon & Company, the sum of twelve hundred fjy-eW
dollars and sixty-seven cents, or some other sum, the w w
your orators insist belongs one-half of it to your ou 0
and one-half of it to the said defendant, Alison E. Hu ¢

And your orator showeth that one Charles H. C. Beakes
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recovered ajudgment against William W. McChesney, in
the Supreme Court of New Jersey, about the twenty-sixth
day of February, eighteen hundred and eighty, for the
sumof eight hundred and eighty-eight dollars and eighty-
three cents.

Your orators also show that said Charles H. C. Beakes,
o the second day of January, eighteen hundred and
eighty-four, recovered a certain other judgment in said
Supreme Court, of the amount of ten hundred, ninety-
three dollars and fourteen cents against William W. Mec-
Chesney and John B. Hutchinson.

And your orators further show that one George W.
Mim has recovered a judgment against McChesney and
Hutchinson, aforesaid, for one hundred and fifty-five dol-
lars and sixteen cents, or some other sum.

And your orators further show that said McChesney
adsaid Hutchinson did, as joint owners or tenants in
comnon, make and execute a certain pretended mortgage
tosaid defendant, which said Chattel Mortgage was for
the sum of two thousand dollars, and was supposed to
oover or include the said building which had been erected
upm the real estate sought by your orators’ original Bill
of Complaint to have divided.

Your orators show further, that said Chattel Mortgage
wes recorded, as your orators have lately learned, in the

ounty clerk’s office of Monmouth county, on June 17th,
&, in the Book of Chattel Mortgages No. 4, page 410,

C But your orators insist and allege that the same is
mt recorded according to law, and that your orators had
wnotice thereof, legal, actual or constructive, and that
w atever force or efficacy the same might have had, that

esarue was extinguished by the assignment of the lease-.

0( or interest in the real estate, made by dJohn B.
utchmson. to said Alison ti, Hutchinson, dated as set
u 11 your orators bill. Your orators further show that
S U B I 23dday °f December>1882, said William
H H U B B G John Hutchinson executed a Chat-
bo] mmjmm] upon certain machinery, consisting of a
also® ald englne’ shafting, pulleys and connection, and
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uPon the premises, the subject matter of this suit, 4
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which said mortgage was recorded or attempted to be re-
corded in Book 5 of Chattel Mortgages, pages 431, &c.,
which said mortgage was given to one Lewis P. Thomp-
son.

But your orators expressly charge that the same was
not recorded as provided by law, and that the same was
not brought to your orators’ notice or knowledge in any

*

Wax. '}LI «jl
nd your orator showeth further showeth, that on or
about the fifteenth day of April, 1884, said Lewis
Thompson sold and assigned said Chattel Mortgage or
the sum of ten hundred and nineteen dollars, to Sarah dJ.
Hutchinson, the wife of the defendant, Alison E. Hutch-
inson. But your orators are informed, and charge it to e
true, that the sale made by William W. McChesney of
his interest in said property to John B. Hutchinson, who
afterwards sold to the defendant, Alison m T O D
was upon the express condition that all the allege ¢ a
mortgages and all the judgments should be paid and ji °
isfied, and your orators insist that although sa mmm
ment of said Chattel Mortgage is made to Sarah C. H>
inson, it was in very truth paid for by Ahson E. Hutch.n
son, the defendant herein.

And your orator showeth that said Alison
inson, Sarah C. Hutchinson, George W. Mann, g
H. C. Beakes, William W. McChesney and Job .
Hutchinson give out and pretend that the
scribed in complainants’ original bill
property, and that creditors of the alleged partnership *
entitled to be first paid out of the proceeds o tle sa
may remain in the hands of the Sheriff
your orators expressly allege and insist t h a t tW
thereof is true ; and whereas, also, your oia , f
even if this Court should hold, as alleged by sad j A

ants, allege that said Lewis P. H O B

g 1]
lien upon the premises or upon the fund 4 s1,
hands, still your orators insist that the othe n
said Mortgage should be first sold and exha P
impairing said fund. +  add Sheriff'8-

And vour orator prays that said fund in
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hands be paid into this court to await the determination of
this cause.

To the end therefore that the defendants may, if they
can show cause why your orators should not have the
sae relief hereby, and by their original bill prayed, and
may without oath answer the premises as fully as if the
same were here again repeated, and they thereunto partic-
ularly interrogated, and that your orators may7 have the
sane relief as he might have had if the facts hereinbefore
stated and charged by way of supplement had been stated 10
myour orator’s original bill, and may have the same re-
lief from his original bill as if said defendants above named
had been made parties thereto, and that your orators may
have such other or further relief in the premises as the
circumstances of the case may require and to your Honor
ghall seem meet.

May it please your Honor the premises considered to
grant unto your orators the State’s writ of subpoena issu-
ing out of and under the seal of this Honorable Court, to
be directed to the said defendants, Alison E. Hutchinson, 20
Sarah C. Hutchinson, Charles H. C. Beakes, George W.
Mamn, John B. Hutchinson, and William W. McChesney,
commanding them and each of them by a certain day, and
under a certain penalty therein to be expressed, to be and
appear before your Honor in this Honorable Court, then
ard there to answer all and singular the premises, and to
aland to, abide by and perform such order and decree
therein as to your Honor shall seem meet, and shall be
agieeable to equity and to good conscience, and your or-
atars as in duty bound will ever pray, &c. 30

JAMES STEEN",

Solicitor and of Counsel for Complainants.
A true copy.

9. S. DURYEE, CVr.

NOTICE FILED.

Take notice that application on behalfof the said Hutch-
1181 will be made to the Chancellor, or Vice Chancellor
'tting for him, on Monday, the 11th day of August next, 40
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at ten o’clock in the forenoon, or as soon thereafter as
counsel can be heard, at the Chancellor’'s Chambers in
Newark, N. J., for leave to apply to the Circuit Court of
the county of Monmouth, or the Judge thereof, for the
surplus money arising from the sale of the premises men-
tioned in the Bill of Complaint, by virtue of the judgment
of Nelson E. Buchanon, Garret V. Smock and George A.
Smock, partners trading as N. E; Buchanon & Co., and to
apply the same to the payment, so far as the same will ex-

10 tend, of the Chattel Mortgage of the said Hutchinson, men-
tioned in his answer filed in this case, and to such other
liens or encumbrances which were on said premises or
may be entitled to the said money, or any part thereof, and
for such other relief as may be proper under the circum-
stances. Yours, &c.,

BOBBINS & HARTSHORNE,
Solicitors of Alison E. Hutchinson.
Dated July 29th, 1884.

To Jambs Steen , Esq.,

20 Solr.for Complts.

NOTICE FILED.

Take notice that application on behalf of Alison
Hutchinson, one of the defendants in the above state
cause, will be made to the Chancellor, or Vice Chance or
sitting for him, on Monday, the 11th day of August nex ,
at ten o’clock in the forenoon, or as soon therea ter a
counsel can be heard, at the Chancellor’s oha™b" ¢

30 Newark, N. dJ., for an order or decree dismissing both
original and supplemental bills filed by the coraplainan s
in said cause, for want of equity, and for such other re
as may be proper under the circumstances. _

BOBBINS & HARTSHORNE,
HH nf Alison E. Hutchinson,
Dated July 29,1884.
To James Steen , Esq.,
Sol’r for Complainants.
Motions made August 11, 1884, in accordance wit

40 foregoing notices, and refused.
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ORDER FILED.

It is on this eleventh day of August, 1884, ordered that
complainants have leave to amend their supplementary
bill of complaint in said cause, by making John I. Thomp-
son, Sheriff of the county of Monmouth, party defendant
thereto, with appropriate averments.

THEODORE RUNYON, C
Respectfully advised, .

A.V. Van Fleet, V. C
10

ORDER FILED.

It is on this eleventh day of August, eighteen hundred
and eighty-four, on motion of James Steen, of counsel for
complainants, ordered that the above cause be referred to
Vice Chancellor A. V. VanFleet, to hear and determine
and advise upon the matters therein at issue.

THEODORE RUNYON, C

By consent, I hereby appoint Wednesday, September 3,
1884 at 10 A. M., at the Vice Chancellor’'s Chambers, in
thecity of Newark, as the hour and place for the hearing
» the above stated cause.

Bated August 11, 1884.
A. V. VAN FLEET, V. C

ANSWER OF CHARLES H. C. BEAKES.

Filed October 1,1884. 30

The answer of Charles H; C. Beakes, one of the defend-
dn e or” nal Bill of Complaint and Supplemental
1 Deane and George E. Brooks, partners
under the firm riame of Bramhall, Deane & Company
"niplainants.
™. This defendant admits that a Lease was executed
Joh ameS A‘ Brad,ed to William W. McChesney and

¥ 1* ~utGil’nsonbat the time, for the term under the
1dl upon the conditions, and covering the property in 40
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the bill set forth, and that said lease was acknowledged
and recorded as is therein stated.

Second. This defendant charges the truth to be, that at
the time said Lease was executed, said William W. Mec-
Chesney and John B. Hutchinson were partners, and as
such erected upon the land so leased, with the partner-
ship funds, a large frame building, three stories high, and
about sixty feet long by about thirty-two feet wide; that
said 1"nd was leased by the said McChesney and Hutch-
inson; as such partners, and for the purpose of conduct-
ing their partnership business ; and that as such partners
they took possession of said building and occupied and
used the same in their partnership business of manufac-
turing and selling ice cream, and continued so to do until
the latter part of the year eighteen hundred and eighty-
til Q.

Third. This defendant further answering, says that
there appears of record as stated in said bill, a conveyance
of the interest of John B, Hutchinson, in said leased
premises to the defendant, Alison E. Hutchinson, healing
the date therein stated, but this defendant denies tha y
virtue of such conveyance said Alison E. Hutchinson be-
came the owner of an undivided half part of said land an
premises, and charges the truth to be that such convey-
ance was made to said Alison E. Hutchinson, su jec>
the payment of all the debts and liabilities of the
firm of McChesney and Hutchinson.

Fourth. This defendant admits that on or aboil
eighth day of August, eighteen hundred and eigity-s> ’
Nelson E. Buchanon, Garret Y. Smock and Georg -
Smock, partners as N. E, Buchanon & Reove
judgment in the Circuit Court of the county H B B D
against William W. McChesney and John B. Hutc i =
for the sum of ten hundred and thirty dollars an
cents, and that said judgment was recovered on a me jm
ics’ lien, and relates back to a period antece en A
judgment of the complainants set forth in h| | | |
Complaint, and also to the judgment of this ue |
against the said William W. McChesney and Jo t0,
Hutchinson, therein set forth and hereinafter i

)
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and further admits that by virtue of an execution issued
on said judgment, the said leased premises were on the
fifteenth day of April, eighteen hundred and eighty-four,
sold, and that there is now in the hands of John I
Thompson, Sheriff of the county of Monmouth, after pay-
ment of said judgment, the sum of twelve hundred and
fifty-eight dollars and sixty-seven cents, or some other
sum

Fifth. This defendant, further answering, admits that
the complainants recovered ajudgment against the said
William W. McChesney, on the day, for the sum and in
the court stated in said bill, and that an execution was is-
sued upon said judgment, a levy made and a sale made
thereon by the Sheriff, as stated therein, and that a con-
veyance was made by the Sheriff of the county of Mon-
mouth and delivered to the complainants for the interest
of said William W. McChesney on the lot of land with
the buildings thereon, described in the Bill of Complaint,
but this defendant denies that by virtue of such convey-
ance the complainants became possessed of and are enti-
tled to one equal undivided half part or interest in said
premises, and charges that the same were conveyed to the
said complainants, subject to the payment of all the debts
and liabilities of the said firm of McChesney and Hutch-
nson.

Sith. This defendant, further answering, admits that
m the twenty-sixth day of February, eighteen hundred
and eighty, he recovered a judgment against William W.
McChesney in the Supreme Court of this State, for the
sumnof eight hundred and eighty-eight dollars and eighty-
three cents.

Swenth.  This defendant admits that on the second day
°f January, eighteen hundred and eighty-four, lie recov-
ered a judgment in said Supreme Court, for the sum of
ten hundred and ninety-three dollars and fourteen cents,
against William W. McChesney and John B. Hutchin-
8n, and further says that said judgment was obtained
against said McChesney and Hutchinson &S partners in
rade, and that the indebtedness for which said judgment
Ws Stained, was contracted by the said William W.

10

20

30

40



10

20

30

40

24

McChesney and John B. Hutchinson, with this defendant,
in the course of their partnership business, during a
period running from the month of May, eignteen hundred
atnd eighty-two, to September fifteenth, eighteen hundred
and eighty-three ; and this defendant further says, that a
writ of fieri facias was issued upon said judgment, and
that under and by virtue of said writ, the Sheriff of the
county of Monmouth did, on the fifth day of April, eigh-
teen hundred and' eighty-four, levy upon the lot of land
leased to said McChesney and Hutchinson, with the
buildings thereon.

Eighth. This defendant further answering, says that he
is informed that said McChesney and Hutchinson, execut-
ed as stated in the supplemental bill of complaint, a pre-
tended mortgage to the defendant, Alison E. Hutchinson,
for the sum of two hundred dollars, which mortgage pur-
ported to cover the building erected upon the lot ot land
so leased as above stated, and this defendant has been in-
formed, since the entry of his judgment above set forth
against said McChesney and Hutchinson, that said mort-
gage was recorded as in said bill stated, but this defend-
ant charges and insists that said pretended mortgage was
not recorded according to law, and that he had no notice
thereof, legal, actual or constructive, except such informa-
tion as was given him as above stated after the entiy o
his aforesaid judgment.

Ninth. This defendant, further answering, says that ne
has also been informed since the entry of his said ju g
ment, that a pretended mortgage was executed by sau
McChesney and Hutchinson to one Lewis P. Thompson,
bearing the date and purporting to cover the propel y
stated in said supplemental bill, and recorded as t lereu
stated, but this defendant insists that said Pre ¢’
mortgage was not properly recorded, and that he a
notice whatever of it until after the entry of his sai ju g
ment as above stated. .

Tenth. This defendant has no knowledge excep e
formed by said supplemental bill of complaint,
assignment by said Lewis P. Thompson, of said p

rrmrto’ae’e.
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FEleventh.  This defendant farther answering, says that
he has no knowledge except as informed by said supple-
mental bill of the judgment obtained by one George W.
Mann.

Tuelfth. This defendant, further answering, charges and
insists that the property sold under the mechanics’ lien
above referred to, was partnership property of the said
firm of McChesney & Hutchinsan, aud that out of the sur-
plus remaining in the hands of the said Sheriff, the part-
nership debts of said firm should first be paid in the order 10
of their priority, and further that the judgment of this de-
fendant against said William W. McChesney and John B.
Hutchinson, aboue set forth, and the execution and levy
thereon is first in order and priority, and should be first
paid out of said fund.

BABBITT & LAWRENCE,

Mr for and of Counsel with the defendant, Charles H, C.
Beakes.

20
TRANSCRIPT.

Before His Honor, Vice Chancellor VanFileet.
James Steen, Esq., for complainants.
Acton C. Hartshorne, KEsq., for defendant Hutchinson.
Robert L. Lawrence, Esq., for defendant Beakes.

Transcript of short hand notes of testimony, &c., taken
‘nthe above stated cause at the Vice Chancellor’'s Cham-
bars, at Jersey City, on Tuesday, October the 7th, 1884.

Counsel read the pleadings. 30

Complainant’s counsel offers in evidence a certified
oopy of the Lease from James A. Bradley to W. W. Mec-
Chesrey and John B. Hutchinson, dated the 21st day of
February, 1882, and recorded in the Monmouth county

erks office, in Book 348 of Deeds, page 492.

Also an assignment of said Lease from William W. Mec-

lesney to John B. Hutchinson, dated October 1st, 1883,
qdrecorded in the Monmouth county Clerk’s office, in
Book 372, page 179.

'so the assignment of said Lease from John B. Hutch- 40
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inson to Alison E. Hutchinson, dated October 8, 1883
and recorded in the Monmouth county Clerk’s office, in
Book 372, page 271.

By Mr. Hartshorne—1 object to that paper because it
never was delivered to us; it was made out by JohnB.
Hutchinson,and placed on record without our knowledge,
and I object to the paper in order to save whatever rights
I may have.

Complainant’s counsel also offers in evidence deed from
John I. Thompson, Sheriff, and so forth to Royal E. Deane
and others, partners under the name of Bramhall, Deane &
Co., bearing date the 4th day of January, 1884.

By Mr. Hartshorne— We don’t dispute the documentary
evidence at all.

By the Court— You propose to offer in evidence the re-
covery of the judgment by Y. E. Buchanon & Company.

By Mr. Steen—'That is admitted, I understand.

By Mr. Hartshorne— Oh, yes; there won’t be any diffi-
culty about that.

By Mr. Sto.—It is agreed that the amount of surplus
on the 15th day of April, 1884, the day of the sale, was
$1,258.67, and is in the hands of John I. Thompson,
Sheriff.

Nelson E. Buchanon, a witness produced on behalf of
the complainant, being duly sworn according to law, e
poseth and saith:

Direct Examination by Mr. Steen—

@ Where do you reside ? A. Asbury Park.

@. How old are you? A. About forty-three.

Q. You are one of the firm of I E. Buchanon & °m
pany? A. Yes, sir. > .

@ And as such are one of the plalntlffs in the j o
meat recovered on the mechanics’ lien against Jo n
Chesney and John B. Hutchinson ? A. Yes, sir.

@. Under which the property in question was so
A. Yes, sir.

Q. Were you present at an interview held in the
of R. Ten Broeck Stout, counsellor at law, at s

e



27

Park, at which Mr. Alison E. Hutchinson was also pres-
ent? A. Yes, sir.

@ When was that? A. The month of November
asnear as [ can tell from notes I have.

@ What year ? A. Last year.

@ Before you had notice of this partition suit—you
were parties to the partition suit before the property was
sold? A. I don’t remember about that, at all.

@ At that conversation was any mention made of a
deed from John B. Hutchinson, or an assignment of a 10
Iease from him to Allison E. Hutchinson ? A. Yes,
Sir.

@ What wasit? A. I went there for the purpose
of assigning my judgment to Mr. Hutchinson.

@ Your lien judgment ? A. Yes, sir.

@ Which Mr. Hutchinson? A. Mr. Allison E.
Hutchinson.

@ After negotiation to that effect ? A. Yes, sir; as
per agreement with him.

@ Well? A. 1 visited Mr. Harvey, a lawyer in the 20
sane building, arid requested him to draw the assign-
ment; then I went into Mr. Stout’s office and informed
them of what I had done, and Mr. Stout made the remark
that M. Hutchinson couldn’t take an assignment of the
judgment, and I inquired the reason and he said it was
because he already had a deed for the property.

@ Was Mr. Stout acting as Mr. Hutchinson’s-law-
yver? A. I don’t know, I am sure; I should suppose
&>but that is all I know about it.

@ How did you come to go there ? A. I went there 30
with Mr. Hutchinson; Mr. Hutchinson told me to go in
there, 'm.._ ! A

Mr. Alison E. Hutchinson ? A. Yes, sir.

@ That is all ?

Oross-examination by Mr. Hartshorne—

What was this lien claim for ? A. Material fur-
nirhed in the building—in the erection of the building.
. @ Furnished to whom ? A. McChesney & Hutch-

’ 40
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@. The firm? A. Yes, sir.

@. And charged to the firm ? A. Yes, sir.

@ Were McChesney & Hutchinson doing business in
AsburyPark? A. Yes, sir.

@. What business were they in ? A. The ice cream
business.

@. In this building that the lien was filed upon ? A.
Yes, sir.

@ How long had they been in business there? A.
Well, I couldn’t say ; I should judge at least ayear; prob-
ably more.

@. As soon as the building was erected did they take
possession of it? A. Yes, sir; they erected the building
themselves.

@. For that purpose? A- Yes, sir: or at least I so
understood.

@ Do you know or not whether Mr. Stout was the
attorney for Mr. Alison E. Hutchinson ? A. No, sir,
not positively. .

Q. Or for Mr. John B. Hutchinson ? A. No, sir; i
supposed he was the attorney for these parties and that
is the reason I was invited there. That is all I know
about it; it is guess work on my part. n

@. At that time was Alison E. Hutchinson with you .
A. Yes, sir.

Q. Did he know of the existence of that deed at that
time ? A. He didn’t appear to know anything about it;
he washout’”when Mr. Stout made that reply, and I said
“ wha/under the sun do you wunt a deed for, when you
have a mortgage ; you will**your mortgage out an e
these other folks in ahead of you.” He said“ on
know anything about a deed,” and Mr. Stout appeared to
be in somewhat of trouble. As sooty as I found out that
I couldn’t transact the business I went for, I left tiem
aud went back and told Mr. Harvey not to write the as-
signment. TThtad-

Then you had made arrangements for Mr. -t
inson to take the assignment of your judgment.

Yes, sir. . 'That

”

When was that arrangement made:
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arrangement was made about the time I commenced the
lien claim, or soon after.

Q@ Mr. Alison E. Hutchinson is what relation to John
B Hutchinson ? A. His father, I believe.

@ The father of John B., who is a partner of McChes-
ney? A. Yes, sir. The agreement was made that I
should put my claim in a lien and assign it to him,

@ Did you have any correspondence with him as to
that agreement ? A. Well, I don’t remember about that.

@ Or did you send word to him that you had recov-
eed a judgment, or anything like that? A. I wrote
himthat I was ready to make the assignment.

Did he come down to see you ? A. Yes, sir.

@ And did he agree at that time to doit? A. Yes?
g

Q@ Then when you went to Mr. Stout’s office he re-
fused to take it? A. Do you mean to take the as-
signment ?

@ Yes, sir. A. Yes, sir; and soon after that I ordered
the property advertised.

@ And sold it? A. Yes, sir.

@ And got your money? A. Yes, sir.

@ Do I understand you to say that when you were in-
formed that Mr. Hutchinson had a deed you told him if
lehad a deed he didn’t want the assignment? A. Yes,
8;; I was thunder-struck, and I made the remark that I
wanted to know what he wanted to take a deed for when
ke had a mortgage.

@ That is all ?

@ They never afterwards agreed to take the assign-
et of the judgment, did they; never asked you for an
asignment of the judgment ? A. No, sir; not after that.

And that was the reason that they gave you at that
'me for not taking the assignment according to the pre-
Mos arrangement ? A. Mr. Stout informed me; 'he
&8ldMr. Hutchinson can’t take an assignment of this be-
calBhe has a deed, and then I made my remark, as I
& before, that I was surprised that he would take deed
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when he had a mortgage; and as soon as I found out that
the negotiations were through I got up and left.

@ You went there at Mr. Hutchinson’s invitation ? A.
Yes, sir.

Q. That is all ?

By the Court— Anything further ?

By Mr. Steen—No, sir.

By the Court— Let me understand whether you rest ?

By Mr. Steen.— I think I have all the testimony in.

By the Court— Well, you rest, do you ?

By Mr. Steen—Yes, Sir.

By Mr. Hartshorne— W e have Mr. Thompson here, from
Bordentown, to whom the Chattel Mortgage was execut-
ed; he is the gentleman who sold the machinery to the
firm, and I would like to examine him to-day in order to
save him from coming back again.

Lewis P. IThompson, a witness produced on behalf of the
defendants, being duly sworn according to law, deposed)

and saith :

Direct examination by Mr. Hartshorne—

Q. Mr. Thompson, where do you reside? A. Bor-
dentown, New Jersey.

@ And what is your business? A. Machine busi-
ness and machine builder.

@  You knew the firm of McChesney & Hutchinson,
at Asbury Park ? A. Yes, sir. n

@. Have you had any dealings with them? A.
sold them some machinery; engine, boiler and machinery.

Q. Can you enumerate what that machinery consists,
of? A. Engine, boiler, counter-shafting, pulleys, pump?
they are about the main articles, so far asI can remem en

Q. What did you receive in payment for that ma-
chinery ? A. Well, after a while I received a note.  *

@ What did you get from them to secure that note, |
anything ? A. 1 got a chattel mortgage through my a

torney. ) ) , , W
Q. (Handing witness paper). dJust look att a
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tel Mortgage and see if that is the one ? A. Yes, sir;
that is the one.

@ Now the schedule is in these words : “ One steam
engine twelve -horse power, one boiler twenty horse
power, shafting apparatus and pulleys and connections.”
Are those the things that you sold to McChesney &
Hutchinson ? A. Yes. sir, and the pump.

@ It saysin the affidavit, pumps, shafting, pulleys and
so forth. Now this chattel mortgage was given to you for
the consideration—for the purchase money—of the prop-
erty? A. Yes, sir.

@ That you sold them ? A. Yes, sir.

@ Where were these things put; do you know? A.
They were put in that building; I saw them in that build-
ing after I went to Asbury Park. I sold them delivered
on the cars at Bordentown.

Q@ But you saw them in that building at Asbury
Park? A. Yes, sir; I saw them there.

@ When you were down there afterwards ? A. Yes,
sir; some time afterwards.

Q@ You saw them in the building that McChesney &
Hutchinson used as an ice cream manufactory? A.
Yes, sir.

@ You saw those same things in there ? A. Yes, sir.

¢ Did McChesney & Hutchinson make you some
payments on this purchase ? A. Yes, sir.

The firm made you some payments ? A. Yes, sir.

@ What payments were they; do you know ? A.
April 26th, 1883, they paid $60; May 5th, $60; August
17th, $120.

@ Did you assign that chattel mortgage to,any one ?
A Yes, sir.

Q@ Whom to? A. Mrs. Hutchinson.

@ Sarah T. Hutchiuson ? A. Yes, sir.

@ (Handing witness paper.) Is that the assignment
you made for it ? A. Yes, sir.

@ This reads : “ In consideration of one thousand no

'undred an(l n“ie dollars, ($1,009);” was that amount due
*om McChesney & Hutchinson to you ? A. Yes, sir.
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which the Chattel Mortgage was given to secure? A.
Yes sir

@ Do you know McChesney & Hutchinson’s signa-
ture ? A. Well, I received the note from them.

@ And you made credits on the back of the amounts
received, as you have stated? A. Yes, sir; I did.

@ And the note and the mortgage were sold and as-
signed by you to Mrs. Hutchinson I A. Yes, sir.

10 Cross-Examination by Mr. Steen

@ What relation are you to any of the parties in this
case', Mr. Thompson? A. Well, I couldn’ttell yot. ex-
actly, without I go back; I am very poor in those thing
about people; I believe that John
forty-second cousin or something like tha ,
what, but I didn’t know the young man was in existen
until I saw him in our shop with McChesney, buyin,,

@. ”s that the only relationship? A. 1 don’t know
20
Wh@ ’Vs~there any other relationship between you and
the Hutchinson familyl = No other re“ H,
@ Is there no other relationship than tha
have mentioned? A Not that I am aw
@. That is all.

Alison E. Hutchinson, a witness produced in his own
behalf, being duly sworn, deposeth and saith :

30 Direct Examination by Mr. Hartshorne
@ Where do you reside ? A. 1 %(3%11(111? in Washing
ton township, Mercer county, ? A About
@ How long have you resided there . . ]

forty-three or forty-four years; ever since I w
was born there. _ Yes, gr.
@ Do you know John B. Hutchinson”® # n

@. What relation is he to you . A.
o. Do youknoww illiam W. McChesney? A.

40 sir.
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@ Do you know anything afyout McChesney & Hutch-

inson forming a co-partnership ? A. Yes, sir.

Q Tell when that was ?

Objected to by the complainant’s counsel on the ground
thet the articles of co-partnership should be produced, and
they would prove the date..

By the Court—Were there any articles of co-partner-
ship?

By Mr. Steeen—1 understood so from Mr. Hutchinson ;
ke said he had them, but he refused to let me see them.

By theWitness.—Yes, sir, there were; but I couldn’t say
positively what date their co-partnership was formed.

@ Wihen was that ? A. I think it was in January
ar February, 1882, but I won’t be positive.

Q@ Was it prior to your loaning them any money ?
i. Yes, sir.

@ Where were they doing business ? A. Asbury
Park.

@ What was the first thing they did after forming
their co-partnership, if you know? A. Well, sir, they
wanted to borrow two thousand dollars of me.

V. No, but I mean about getting a place of business ;
what did they do ? A. They got a lease for a certain
tine in Asbury Park, and then they borrowed two thou-
sad dollars of me.

@ For what purpose? A. For building a new
building.

@ Po put up the building with? A. Yes, sir.

@ An ice cream manufactory ? A. Yes, sir.

@ The same building in which they carried on busi-
ress afterwards ? A.  Yes, sir.

@ Who made the application to you for that money ?
Mr. McChesney.

Q@ W. W. McChesney? A. Yes, sir; that was his
Proposition that T should furnish them two thousand dol-
ars—oan them two thousand dollars and take a mortgage

ie Property, as he said there was nothing against it
a nothing against him, so that would make me all safe.

V- _Did you furnish the two thousand dollars ¢ A. 1
did, sir.
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@ How did you furnish it? A. I furnished it in
checks along just as they wanted it; whenever they want-
ed some money I sent them checks; sometimes, perhaps, I
loaned them a little money, but-I guess mostly I paid
them by checks.

Q. (Handing witness paper). Look over these papers
and see if they are the ones—the checks which you gave
for the money ? A. m Yes, sir; that is them ; they are two
that my son said to me that they could hardly get the
checks cashed there, and I stopped off at Freehold and
got them cashed, and gave them the money. T-his is one
of them (pointing to paper), and there is one more there.
I happened to stop at the post office and get a letter from
him to that effect, so I went into one of my neighbor’s
and got him to cash my check for fifty dollars ; and the
other I went into the Freehold Bank, and I seen a nman
there that recognized me, and I got that check cashed,
making a hundred dollars in all that I got in money for
them.

@ Is that your genuine signature to all those vouch-
ers here? A. Yes, sir.

@ Bo you know the signature of McChesney &
Hutchinson ? A. Yes, sir.

@ Look at all those endorsements on the back o
those checks? A. Yes, sir.

@ Are they all endorsed by McChesney & Hutc m
son? A. Yes, sir; and I think there is one little charge
on my book for some few dollars which I paid for some
nails for them.

Q. Have your book here? A. Yes, sir; an yo
will find that my book will correspond with these cieo«
as I have charged them with the money they have.

p. (Handing witness book). Is this your regu ar a
book? A. Yes, sir; and here is where I H B B 1
(pointing to an entry in book) March 24th, an you
find that my checks will correspond with theseU B | |

P. You made the charges all the way through . 1 ’
sir; I think up to the last, and there I credited them y
the mortgage of two thousand dollars.

P. Where is that small charge which you say you
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against them beside the checks ? A. Here it is, thirty-
two dollars for nails.

Q $32.50? A. Yes, sir. *

@ Where did these nails go ? A\ To their factory

@ And went into the building ? A. Yes, sir.

@ How this two thousand dollars that you loaned,
was it loaned expressly for that purpose? A. That is
for building that building.

@ And was so understood by you and McChesney at
the time? A. Yes, sir.

@ (Handing witness paper). Now look at that paper ;
isthat the chattel mortgage executed to you ? A. Yes,
ST

@ How much have McChesney and Hutchinson paid

you? A. They paid me one year’s interest, and that is
al

Q $120?7 A. Yes, sir.

Is the whole of that rnortgage, two thousand dol-
lars with interest from its date, with the exception of one
year's interest, due to you ? A. Yes, sir.

@ How I want to ask yon about the signatures, (re-
ferring to endorsements on the back of checks); state
whether they are made by your son or by McChesney ?
4 - Most of them by my son ; here is one .of McChes-

&(pointing to paper), and here is one of my son’s,
(pointing to paper), and so on.

@ (Handing witness paper). Here is a paper pur-
porting to be an Assignment of a Lease from John B.
Hutchinson to you, dated October 8th, 1883, for that
uildmg, and a leasehold interest down there for McChes-
Jey and Hutchinson ; it is an Assignment of a Leaser now,

you know anything about that ? A. No, sir; I only
eaid it was done, and I don’t know anything about it.

V- You heard Mr. Buchanon give his testimony? A
e 9. j

Did you go with him to Mr. Stout’s office that
thme? A T did, sir.

Hfl » asthat the first you ever knew of the existence
theg assignment of the Lease? A. No, sir; I think
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days before that and told me that Mr. Stout thought it
would be best to assign the Lease of the building to me,
and that he had done so; that was all I knew about it; I
didn’t know anything about its interfering with me m any
way, and I came down, to Asbury Park as Mr. Buchanon
wrote to me for to have that judgment transferred to me.

@ And you were prepared then to take an assign-
ment of it, were you? A. Yes, sir; I was there for that
purpose. T

@ Did you know at that time, when this Lease was
executed, October 8th, 1888, that it was going to be done .
A. No, sir. P,

Q Did you authorize any one to receive thls paper o
you? A. No, sir.

@ As your attorney ? A. No, sir.

@ Who was Mr. Stout attorney for ? A. My son, 1
believe; at least he done some writings for him.

@ Was he attorney for'you? A. No, sir; he ou

some little writings for me afterwards.
In other matters ? A. Yes, sir. *

u. He isn’t attorney acting for you in this mat et.

A. No, sir; he was the attorney for—well, Idon t m
as he was the attorney anyhow for my son, but he jus
went and got some papers wrote there.

Q. Did you ever authorize Mr. Stout to rece
assignment of Lease for you? A. No, sir. ,

1 How long was it before you and Mr. Buchano
went to Mr. Stout’s office first, that your son came up
see you at your home? A, Well, I thmk ,t must have

been two or three weeks previous to that. Q
Q. You are positive then, that when your so
see you it was after the date of this assignment ! A.; >

sir; I know it was. BmBIB
@. Did he tell you he had executed the assi

A. He told me he had assigned the Lease ovei
@ Did he tell you who advised him to do 1
said Mr. Stout advised him to do it.
Q ad any consideration whatever pas A
you and your son for that assignment! A.

cent; no, sir.
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@ Have you had possession of this assignment of
Lease before it was put in your hands to-day ? A. Nlo,
sir; I never seen it before ; if this is it, this is the first
time I have ever seen it.

@ Did you ever authorize Mr. Stout, or any one else,
to place this assignment of Lease upon record ? A. No,
sir; I don’t know that I ever did.

Q@ Now as to this Chattel Mortgage of yours; have
you always regarded that as a good and subsisting lien
against the premises ? A. I have.

@ You never gave it up in any way ? A. No, sir.

@ It was never cancelled ? A. No, sir.

Q@ Nor your son never had possession of.it? A.
No, sir.

@ Nor Mr. McChesney ? A. No, sir.

@ And it was never your intention to give it up ? A.
No, sir; I supposed that it was as good as wheat.

@ Were you present when the property was sold on
the Bnchanon judgment ? A. Yes, sir.

G Who purchased it at that sale ? A. It was bought
for me.

@ You were the highest bidder there? A. Yes,
i,

@ (Handing witness paper.) Is that the deed you re-
ceived for the property ? A. Yes, sir.

Q When didyou take possession of that property—
st take possession of that property ? A. Myself?

@ Yes, sir; yourself? A. Well, after I got posses-
sian of it; after I bought it.

@ After you bought it ? A. Yes, sir.

@ You mean at Sheriff's sale? A. Yes, sir.V

@ And you never had possession of it before ? A.
N, sir.

os$-FExamination by Mr. Steen—

x You went down with Mr. Buchanon to take an as-
Srment of his judgment, didn’t you ? A. Yes, sir.

x- Who advised you in the first place to take that—

at counsel ? A. I don’t know that any one particu-
rd; Mr. Buchanon wished his money, and it was under-
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stood that he was to get his judgment and then assign it
to me.

@ Then how did you come to go to Mr. Stout’s office
when Mr. Buchanon’s lawyer was Mr. Harvey— Mr. Har-
vey was his lawyer, wasn’t he? A. Yes, sir.

@ How did you come to go to Mr. Stout’s office to
see about the assignment? A. He had been doing some
writing for my son, and he told me to go there.

@ Well, now, when you got there, didn’t Mr. Stout
tell you that it was not necessary to take the assignment
of that judgment, because you had that deed already?
A~ Yes sir®

@ And you acted on his advice and didn’t take the
assignment ? A. Certainly I did.

@ Well, in point of fact, you advised with Mr. Stout
on that matter? A. Well, ;he told me that part, of
course, and he knows more about it than I do.

@ And you declined to take the judgment from M.
Buchanon on that ground? A. Yes, sir.

®. On the ground that you had this deed? A. Yes,
SIT.

Q. Now do you say that you didn’t tell Mr. Stout to
send that Assignment of Lease to be put on record . *

I didn’t tell him anything about it; McChesney was ta
ing something about some one had a claim, and I went o
Freehold and looked to see; I think it was Mr. ea<es,
but I found that there was no claim there, and I wroe
him in this way; that Mr. Beakes had no claim there,
and perhaps he had better send it up; those is jus
words, as near as I can tell.

@ Who did you write that to? A. To Mr. Stout.

@.  And he has that letter yet? A. 1 suppose so.

@ So that Mr. Stout did that on a qualified dire” 'l
from you? A. I wrote to m n ]
didn’t see anything there, or that Mr. Beakes had nothing
against it, and perhaps he had better Have if r
something of that sort; I don’t know that that is
@ Was that the same day that I saw you an 1ia
mUVi vian ? A, No.

1
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@ Before that, was it? A. 1 don’t know, but I
guess it was before.

@ Now this building in Asbury Park, how large is
it? A. I think itis 30x60, or 32x60, it is something like
that.

@ How many stories is it high ? A. Three stories.

@ What is the first story used for? A. Making ice
cream

@ What is the second story used for ? A. When do
you mean, now or when they had it ?

@ I mean when your son was there? A. It was
wsed for no purpose.

@ What was the third story used for? A. Nothing.

§ Didn’t they hire it out? A. They might have,
oein a while, in the evening.

@ So that the whole of that building is not necessary
for the manufacture of ice cream ? A. No, sir.

@ It was out of all proportion for their business of
making ice cream ? A. Yes, sir; it was.

® They were compelled to build it under a Lease

they got from Mr. Bradley? A. Well, I suppose they
were.

@ The firm, as you call them, your son and Mr. Mec-
Ohesney, owned some machinery there, didn’t they ? A.
Yes, sir; they had some.

@ And they had quite a little trade, supplying hotel

keepers and cottages about there, hadn’tthey ? A. Yes,
it ]

@ And they have books of account, haven’t they?
Yes, sir.
@ And there is something due on those books of ac-

cunt, is there not ? A. There was some, but not of
mrth account, I guess.

Q Then there is no telling whether McChesney and
atchinson are solvent or not, is there ? A. Well, I
"Member wheu he called his creditors together; I met
t enithere and, told them that if they would take all he
adin the world to settle, I would give him $500 to set
"n where he commenced.
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Gross-examination by Mr. Lawrence—

@ The amounts, Mr. Hutchinson, which were fur-
nished by you under this Chattel Mortgage, were given
as the checks you have produced bear date, were they
not? A. Yes, sir.

Q. And those checks will make up that amount? A
I think it does. I may have paid a little sum in cash, but
I won’t say positively, but I think it does; you can look

. over them and see.
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@ You knew before this assignment to you was put
on record, that Mr. Beakes had a claim against the firm
of McChesney & Hutchinson ? A. 1 heard that they
owed it to him, because my son wrote to him to meet
with creditors and they didn’t do it.

Re-direct

Q. Did you know that they had a judgment at that
time? A. No, sir; I think they had no judgmental
that time.

@ They had nojudgment then ? A. I know that ny
son wrote to them, or had wrote to them, to meet with the
creditors and see if he could not make some compromise in
some way or another ; I thought he was a young man, an
I didn’t like to see him lose anything.

@  You didn’t take itWitte Clerk’s office ? A. Ny

By Mr. Steen.— I took it out myself; it was the only way
I could prove it.

Q. After your son informed you that such a deed 1
been made, did I understand you to say that you went air
made a search to see if there was anything against nm-
A. Mr. McChesney claimed that there was something a
Freehold, or that Beakes had some former judgment, an
I went there to see about it, and it was not there; an
wrote to him that there was nothing there that I seen.

@ You didn’t write to him that you would give p
your Chattel Mortgage in any way ? A. No, sir. ~
@ Was it your intention at any time to give up

Chattel Mortgage ? A. No, sir.

B
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Q At the time you were making these advances by
check was the building in progress then ? A. Yes, sir;
Ididn't send my checks until after they had commenced
building, and then it was to pay the help and for mate-
rial.

@ Since you have owned the building you have paid
the rent for the Lease, hav'nt you ? A. Yes, sir.

@ To Mr. Bradley ? A. Yes, sir.

@ Who paid the rent previously to that? A. The
firm

@ The firm ? A. 1 suppose so.

@ You didn’t pay it ? A. No, sir.

@ After you received this deed, this first deed, or
when you heard it was made and until you got the Sher-
iffs deed, did you pay the rent then ? A. I couldn’tsay
whether—no, sir ; I think not; I think my son paid it in
the Fall, before he left.

@ That is all.

Cross-Examination by Mr. Steen—

You spoke of looking for that former judgment;
who was that against, McChesney alone,, or against the

A. It was against Mr., McChesney alone ?

You say you looked to find out whether that was
ever recorded before you told Mr. Stout to send up the
deed or the assignment? A. Yes, sir.

Didnt you find Bramhall, Deane & Company’s
judgment on record ? A. I did.

And finding that on record you still told Mr. Stout
tosendit up? A. Well, I don’t know anything at all
a°ut that; I was ignorant about those matters.

Re-Direct.

@ Hid you know that Bramhall’& Company’s judg-
mert was a lien on the property ? A. No, sir; I didn’t

Liens allWthing aboutIBS; I don’t know anything about

As soon as you found you were in trouble where
you §° I A. To you—Robbins & Hartshorne.
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@. And you acted then under our advice? A. Yes,

sir.
Cross-Examination by Mr. Lawrence—

@ When did you first learn that the firm of McChes-
ney & Hutchinson owed Mr. Beakes ? A. 1 kept asking
my son in the Fall if they had paid you, and he told ne
that Mr. McChesney had a bill to collect which he was to
pay over to you, and instead of paying it over to youl
think the money went somewheres else.

@ You knew that the firm owed Mr. Beakes, early m
the Fall ? A. Yes, sir.

Re-Direct.

@ Fall of 1888? A. Yes, sir; when they were do-
ing business there at the time, my son wrote to them to
meet the creditors.

Cross-Examination by Mr. Steen—

0. You did know of the judgment of Bramhall &
Company against McChesney ? Now why did you thin
that would not hind the property, and that the J™=me"
of Mr. Beakes against Mr. McChesney would.
Well, I was told by Mr. McChesney; I didn’t know any
thing about it; I didn’t know about anything.

Re-Direct.

@ When you made the search—did you make a searc
against the property ? A. No, sir;onlydJustE B D H
Chesney ; I had a search before and found there w
ing there.

@ Bid you find out afterwards where the
judgments were? A. Yes, sir; I heard afterwards y
were in Trenton.

Q. In the Supreme Court? A. Yes, sir.

The judgment of Mr. Beakes is admitted.

By Mr. Lawrence—]1 have a letter here wnc |
poenaed the Sheriff to prove, but he couldn’t come;

von admit it?
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M. Hartshorne stated that he didn’t care to admit it
without having made some inquiry about it first, but that
ke would see the Sheriff and would notify Mr. Lawrence,
aan early day, whether he required him to prove it or
ot

Adjourned until the hour of ten o’clock in the forenoon
of Tuesday, October 21st, 1884, at the Vice Chancellor’s
Chamber, Newark, New dJersey.

Continued on Tuesday, the 21st day of October, A. D.
1884.

William W. McChesney, a witness produced on the
part of the said defendants, having been duly sworn ac-
cording to law, deposeth and saith :

Direct examination by Mr. Hartshorne—

§. Where do you reside ? A. Asbury Park.
@ How long have you resided there? A. 10 or 11
years.
Ho you know John B. Hutchinson ? A. 1 do.
.Q Was he formerly a partner of yours’?> A. Yes,
dr.
§ What was your firm name? A. McChesney &
Hutchinson.
@ Were there articles of agreement—articles of co-
partnership drawn ? A. There was.
@ Have you those articles with you? A. 1 have
act; they were mislaid..
V. Haveyou searched for them ? A. I have searched
for them
And can’t find them? A. No, sir.
When did you go into partnership, you and Mr.
utchinson together ? A. I think about March, 1881.
Was it March 1881, or 1882 ? A. It must have
been 1882.

V. How long were you in partnership? A. Until
about the Fall of 1888.

@ You were in partnership not quite two years then ?
* Nt quite two years.
V' What were the purposes for which you formed the
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co-partnership ? A. The manufacture and sale of ice
cream.

Q. After you first entered in co-partnership, what was
your first act in reference to the business of the concern?

Mr. Steeen.—1 don’t want to be captious, but I think the
books of the concern or the articles of co-partnership
ought certainly to be produced ; I don’t like this style of
testimony.

The Court—1 understood the witness to say that he
couldn’t find the articles of co-partnership.

Mr. Steen—He did say it in a manner, but it didn’t ap-
pear that it was impossible to find them ; he said he had
searched for them and didn’t find them; but I thinkit
should be established, beyond a do.ubt, that they are lost
before he is allowed to put in other evidence; I think the
books will show what the first transaction of the firm was,
and he has not yet sworn that they cannot be produced.

The Court—1It isn’t necessary that the witness should
produce the books for the purpose of showing when the
business commenced; but I think that the proof of the
loss of the co-partnership articles is a little meagre.

@ Were you requested by myself to search for your
articles of co-partnership and bring them here? A. Aes
sir.

@ Did you search for them ? A. 1 did.

Q. Did you make a diligent search for them? A. I
made as diligent a search as I knew how.

@ And couldn’tfind them ? A. No, sir*

Q. You made a search among your papers ? A. Yes,
8ir>

The Court.— The other side have a right to cross-examine
as to the extent and nature of the search, if they desire to
do so,

Mr. Steen.—Yes, sir; 1 will do so.

Cross-examined by Mr. Steen—

Q. When did you see the articles of co-partnership
last? A. 1 don’t remember seeing any in an immense

long time.
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@ Do you know whether Mr. Hutchinson hasn’t got

them? your late partner? A. We each had a copy of

them,

@ When did you make this search for them? A.
On Saturday and on Sunday; I was requested by Mr.
Hartshorne on Friday to search for them ; I was at Free-
hdd at the time, and he specially requested me to make
search for them, and I did so.

®@ You kept your books in the hotel in Asbury Park,
whereyou reside ? A. Yes, sir.

@ Well, now have you looked through all of them ?
1. I have looked through all the papers pertaining to
thet business; yes, sir.

@ Well, did you look through the rest of ybur pri-
vatedocuments ? A. I looked through my papers gen-
exally.

@ Is there no other place that the articles could pos-
gshlybe? A. Every place that I thought I might find
themin I looked at; I searched all my letters and papers
—dl my general business papers.

f But some of your papéis you didn't exdnime, did
yu? A. I don’t know of any.

@ Well, do you say that you examined all of your
papers ? A. I searched with the full intention of finding
them, as Mr. Hartshorne requested me ; I had the full
intent of finding the partnership papers, if I could.

Y You don’t remember where you saw the articles
I, or where you kept them ? A. No, sir; I have no
*cdllection of what became of them.

§* Where were they drawn ? A. Mr. Ten Broeck
Sat’s office.

Y Did you inquire of him if he had them ? A  No,
|B'; the article was given to me at the time—I am not posi-
weof its being drawn in his office ; but it was either in

room or in his office.

Y Are you sure there were articles Of co-partnership ?
41 Yes>sir; I am sure.

] Who witnessed it 2  A. I think Mr. Stout, but I
| nrPt quite positive about that.
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of those articles now ¢ A. I have no reason to think he
has them; he has had no call for them.

Q. Were there copies of the articles of agreement
kept? A. 1 tell you where I think mine were lost; the
house was recently rented, and I was hurt at the sane
time, and possession was taken while I was hurt, and I
think those papers were in my office desk ; and there wes
a number of my important papers lost at that time from
that place by my porter, and I think that the articles were

10 recently lost with those papers; I am not positive, but
there were quite a number of papers in my office desk
that were lost, and that’s the only reason that I can give
you as to .what has become of them.

@ D)o you remember the date of the articles? A 1
think about March or April; about that time.

@ You don’t know whether your partner hashis copy
or not? A. I do not; I don’t say that they cannot be
found, but I searched for them with the intention of find-
ing them, as Mr. Hartshorne requested me lastFriday, as

20 he said he wanted them.

Mr. Hartshorne.—Mr. Hutchinson, the other partner, is
here. I requested him also to bring his co-partnership
papers, and he searched for them and can’t find the arti-
cles of co-partnership; there seems to be some fatality
about them. Shall I go on examining Mr. McChesney ?

The Court—Do you still object, Mr. Steen ?

Mr. Steen—Yes, sir; I desire to enter my objection to
the introduction of secondary proof.

The Court— @ There were two copies, you say, of the

30 articles of co-partnership ? A. Yes, sir.

The Court—You may call Mr. Hutchinson and exam-

ine him about the paper.

r
John B. Hutchinson, a witness produced on the part o

the said defendants, having been duly sworn according to
law, deposeth and saith :

Direct Examination by Mr. Hartshorne—

@ Are you one of the co-partners of McChesney
40 Hutchinson ¢ A. I am.
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@ Did you have a duplicate copy of the articles of
co-partnership between you and Mr. McChesney ? A.
Yes, sir.

@ Where is that copy ? A. Idon’t know; I hunt-
edfor it, but couldn’t find it.

@ Did you make a thorough search forit? A. Yes,
Sir.
@ Did you look among all your papers? A. Yes,
sir; I thought it was in my trunk, and I looked for it, but
couldn’t find it. 10

@ Were you requested by me to bring them here to-
day? A. Yes, sir.

Oross-examined by Mr. Steen.—

@ Did you ever have occasion to show those articles
of co-partnership to anybody ? A. Only to my father.

@ You are living with your father now, are you not ?
A No, sir. 20

@ You are living near him? A. Yes, sir.

@ Do you kn'ow-whether he has them or not? A.
He hunted for them this morning, and couldn’t find them.

@ Didn’t he hunt for them until this morning? A.
Ho, sir; we didn’t think about it until this morning; I
hed forgotten about it.

Q Then this morning was the first you hunted for
Aem? A. Yes, sir.

And you say you hunted through your trunk? A.

@ Where else did you search for them ? H. All
over wherever I kept any such things or any such papers ;

never had very many of them, and I came to the conclu-
801 Mr. Stout must have it; he has had some of my pa-
pds the lawyer at Asbury Park.

@ Is he the one who drew them ? A. No, sir.

@ Who did draw them ? A. Mr. Stout.

V. Well, that’s what I asked you ; now, you think he

asthem? A. I think he has; he may not have them,
butI think so. 40
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Re-Direct.

@ You don’t know that he has them ? A. No, ar

@ Didn’t Mr. Hawkins draw the articles of eo-part-
nership ? A. Yes, sir; who did I say ? I meant to say
it was Hawkins ; that’s the man.

Further Cross—

@ You say Mr. Hawkins drew them; what do you
mean ? A, The articles of co-partnership.

@ You don’t mean the other papers ? A. No, sir.

@ Mr. Stout drew the other papers for you, didn’t
he? A. Well, not for some time afterwards ; no, sir.

. Who drew the Assignment of the Lease ? A. He
did.

Q. The assignment of the Lease which McChesney
made to you and the one you made to your father, didn't
he? A. Yes, sir.

@ Didn’t he have the articles of co-partnership at that
time? A. I don’tthink he did.

@ You never asked Mr. Hawkins or Mr. Stout for
them, have you ? A. No, sir.

Re-Direct.

® You had them in your possession, hadn’t you? A
Yes, sir; I did.

@ Where did you keep them? A. In my trunk;
my wife said they were there, and I looked for them this

morning, and they were not there.
Q. And then you searched around elsewhere? A

Yes, sir; I did; I supposed there was no use in looking
for them after she said they were in the trunk, and
couldn’t find them there.

Q. They were there until this morning, were they.
A, Yes, sir; but I had no further time to look for them,
because it was time to take the train, and I had to leave.

Mpr. Steen—1 insist upon my objection here.

The Court—Do you think you have laid a proper foun
dation for the introduction of secondary evidence?

Mpr. Hartshorne—Y es, sir.
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The Court— Well, you are wrong, or I am; I do not
agree ir>that.

M. Ilarlshorne—Well, I am not asking about the co-
partnership anyway.

The Court.—1It appears by the testimony of this witness
that this contract was executed in duplicate, each partner
taking one copy; they were both directed to make search
for their respective copies; the proof as to Mr. McChes-
rey's copy shows clearly it is lost and that he cannot find
it; but the other partner, Mr. Hutchinson, didn’t com-
mence his search until this morning, and he is of opinion
that the papers are where they are accessible. He be-
Lieves that Mr. Stout has them. That being so, I could
ot permit you to offer secondary evidence as to its con-
tents.

M. Rartshorne—He said they were in Iris trunk the
last he saw them, A

The Couwrt—Yes; the last he remembers to have seen
them but his opinion is that they are in the possession of
M. Stout, and before secondary evidence- would be ad-

missible you would have to show that Mr. Stout has not
them

Re-Direct.

®@ Did you give them to Mr. Stout after you had
themin your possession ? A. I don’t think I ever did ;
Idor't think he has them ; he may have them.

The Court— By this course of proof you only make the
evidence more obscure, and you have the witness to very
sariously reflect upon himself. He has already stated
way distinctly that ire believes, or that it is his dpinion,
thet Mr. Stout has the articles of co-partnership. ' Pie has
"b sofar as the proof appears, been there to see if he

them yet. Now, if you have him to state facts which
dow that the opinion which he has already expressed 1is

J SPondless, yon see where you place your witness.

Art llartshorne.—W ell, I don’t care much about the

Atides of co-partnership, anyway. The only reason that

speak of the articles at all, is, that the counsel-on the
aierside called for them the other daw
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The Court—I don’t think sufficient foundation for the
introduction of secondary evidence has been laid. Itis
unfortunate that your client didn’t commence his search
a little earlier, so that when the opinion took possession
of his mind that the papers were in the possession of M.
Stout, he could go there and enquire.

Wm. W. McChesney, a witness heretofore produced, re-
called :

Further Direct, by Mr. Hartshorne—

@ What was the first act you did as co-partners? A
building. .

@. Didn’t you do something before you put up the
building? A. Do you mean in the business?

@ In preparing for your business? A. We tore
down the old building and rebuilt.

@ Didn’t you get alease ? A. Yes, sir.

@m Who did you lease from ? A. James A. Bradley

@ (Handing witness a paper). Is that the Lease that
you got from i\Ir. Bradley ? A. Yes, sir.

@ After you obtained this Lease, what did you O
then as co-partners?

Mr. Steen.—1 object to that.

@ Did you borrow any money of Alison L. Ilutc m
son? A. The firm borrowed two thousand dollars.

@.  Did you receive that money all at once ? A. >
sir. v .

@, You received it at different times ? A. Yes, s .

@ What did you do with that money ? A. It ws
used partially, I suppose, in rebuilding; I re-built my ice
cream— vve re-built the ice cream factory. .

O. Wasn’t it all used in paying for materials an »
inputting up that building? A. 1 really cou n
what portion was used for that and what proportion *
used for supplies; we were in business before tie u
ing was quite through.

gQ. Ygu were ingbusiness? A. I think we- did some
little work.
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@ Was any part of it used outside of the business of
McCbesney & Hutchinson ? A. Hone; not a dollar.

@ It was used for the benefit of the firm; the whole
ofit? A. For the benefit of the firm ; not a dollar was
ued for any other purpose.

Q@ What did you tell Mr. Hutchinson you wanted to
do with the money when you borrowed it? A. To en-
large the building to carry on the ice cream business ; for
rebuilding and carrying on the ice cream business.

@ How much capital did each one of you furnish ? 10

Objected to and overruled.

@ How was the building put up—1I mean as to wheth-
erthere was a cellar under it or not? A. There was a
foundation built, but no cellar.

@ Was it just put up on the foundation ? A. Yes,
S,

@ What was the building erected for— what was the
puapose of the building? A. The manufacture of ice
ceam and other purposes.

Is that the same building that is mentioned in the 20
(ettel Mortgage to* Alison E. Hutchinson ? A. Yes,
gr. S )

@ Was that building used by the firm while they were
hbusiness? A. Yes, sir.

®@ Who paid the rental of the land during the exist-
axeof the firm ? A. The firm did.

@ It was paid out of the firm’s assets ? A. Yes, sir.

@ Who furnished the lumber for erecting that build-
In% and the materials? A. Who did we buy of?

Q Yes? A. Buchanon & Company.

@ And they filed a mechanics’ lien? A. Yes, sir;
a a least I understood they did. I never saw it, but I
understood they did.

@ You were sued, were you not, as one of the part-
"g8on that Mechanics’ lien? A. Well, I never had any
rotice of the suit, to my knowledge.

@ Don’t you know that a judgment was obtained
gainst you? A. I know there was—or at least I was
m t'lere was a suit.

né)tooAnd that judgment was obtained ? A. 1 was told
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@ But you saw it advertised, didn’t you, for sale?
A. Yes, sir; and I may have received notice, but I have
no recollection of it.

@ Now, before that sale, was the Lease and the build-
ing, and the machinery therein contained, a part of the
assets of the firm of McChesney & Hutchinson ?

Objected to and overruled.

. @ Before you made any deed to anyone, or before it

was sold by the Sheriff, to whom did the building and the

10 Lease, and the machinery contained in that building, be-
long ?

Objected to and overruled.

@ There was machinery in that building, wasnt
there? A. Yes, sir.

@ Who was that purchased of? A. Mr. Thompson.

@ Who purchased it? A. The firm.

@ What was given in payment for it ? A. Notesl

@ Was anything given to secure the notes? A. A
Chattel Mortgage; not directly at that time; I thinkit

20 was much later. ,

@ (Handing witness a paper). Look at that .note an
see whether any more than one note was given for tie
deed? A. This is the note thatewas given, and then
there was some sort of a settlement made in Mr. Thoup
son’s office at Bordentown, at the time the Chattel Ala -
gage was given, and I think notes were given at that
time; but I am not positive about that. H H

Q. Is that the signature of McChesney & Hutc ins
to that note? A. Yes, sir. .

30 @ The signature of the firm ? A. Yes, sir. m

Q. (Handing witness Chattel Mortgage). Istha *
Chattel Mortgage that was given to secure this note an
the purchase money ? A. Yes, sir.

Q. For what was that machinery used. *
manufacture of ice cream.’

O. By.whom ? A. McChesney & Hutchinson. A

@ Was that machinery in the building at the
the Sheriff’s sale? A. 1 suppose it was; m ac,

there now. A building
40* @ How long was that machinery and tne
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used by the firm ?  A. From the time it was completed
until long in September, 1883.

Q@ Is that the time the firm dissolved ? A. Yes, sir;
the time the firm dissolved.

@ You say from the time it was completed; when
was it completed? A. Probably in May or June; I
don't know the exact time, but early in the season of 1882.

@ Doyou know Mr, Charles H. C. Beakes? A. 1
do.

@ Did he recover ajudgment against you in the Su-
preme Court ? A. He did.

@ That was before you entered into the co-partnership
with Mr. Hutchinson? A. Yes, sir.

. @ What did you do in reference to getting, those
]lD released—or this property released from this
]LC ? A. About the time we were going into part-
went to see Mr. Beakes, and told him I intend-
fO Mr. Hutchinson in as a partner, and that I was
IBVE two thousand dollars from this partner for the

I asked him to give me a release, or to
Arelease for me, so far as Mr. Hutchinson was
from his judgment, so that I could give Mr.
[MB1a mortgage for two thousand dollars.

@ What kind of a mortgage ? A. A chattel mort-
gage, | believe.

-

di(? Did he afterwards g’ive you that release ? A. He

@ Have you got it with you ? A. I have.

(Handing witness a paper). Is this the release you
¢°t at that time ? A. This is the release that I got.

By Mr. Rartshorne— " o Mr. Lawrence.) I believe you
admit the signature of that ?

Mr. Lawrence— Yea.

M. Rartshorne—They admit that to be the signature
Wt out my bringing the subscribing witness to prove it.
18" ? A jj re’eaSe *s dated the fifteenth day of June,

* A This release was got after the building was
completed; after we were to work in the building; of

eou se there were improvements made on the building;
afterwards.

io

20

30

1§
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@ And after the co-partnership had been formed?
A. Yes, sir.

@ (Handing witness a paper.) Here is the Chattel
Mortgage you gave Mr. Hutchinson; what is the date
about, of that ?

The Court—The paper will show for itself.

Mr. Hartshorne—-Well, it was the next day after the re-
lease, and that’s what I wanted to show.

@. What was the intention of that paper ?

10  Objected to and overruled.

@ You know Mr. Steen, do you not? A. Ido.

®. Do you know whether or not he was acting as at-
torney for Bramhall, Deane & Co ? A. He was.

@ Did he have a claim against you for collection? A
Yes, he did have a claim against me.

@ Against you individually, or as a partner? A
Individually.

@. Was a suit brought on that claim ? A. It was.

@ Did you file a plea? A. 1 did.

20 @ Well, just state about that; there was a trial on it,
wasn’t there? A. There was a trial.

@ Before that case went to trial state if you went to
see Mr. Steen at any time at his house or at his office, in
reference to that claim ? A. Yes, I called on Mr. Steen
in regard to it.

@ You did? A. Yes, sir. >

@ When was that; do you know ? A. 1 don’t know
the date ot it.

@ Was it before he got judgment, or after ? A. Be

30 fore the trial; my impression is that it was between the
adjournment of the trial and the trial day; that is ny
impression. .

Q. Between the adjournment of the case and the tna .
A. Yes, sir. dJ

Q. State what took place between you and Mr. Steen.
A. I asked him if any settlement could be made of tie
matter; I told him that I had nothing in the property,
and that he would simply injure my business; BBBI
him that there was a judgment against the property a

40 ready.
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@ You told him what there was against the property ?
A Tdon’t know whether I told him the full amount or
not.

@ Well, what did you tell him was against it? A. 1
told him that there was a judgment against me, and that
there were debts against the property.

@ What did you tell 'him the debts were? A. 1
don't know as I told him the amount; I told him there
was nothing in the property, and that if he got a judg-
ment against me it would only interfere with my business 10
if he should go on with it.

® Didn t you tell him there was a Chattel Mortgage
on the property ?

Objected to as leading and overruled.

@ Was anything mentioned at that time about mort-
gages? A. I am quite positive there was; I am sure
there was a full statement made, but I am not positive
enough to give full evidence about that; I know that I
laid the case before him.

@ You laid the whole case before him? A  As far 20
a1 could.

@ What did you tell him there was at that time
against the property; what were the exact words you
,used in  telling him that at that time? A I am very
Positive that I told him of the mortgage, but I cannot
pace the words; I can’t place the conversation; there

about one-half hour’s conversation at that

Did you state what was the object of your comino-
tosee him then? A. 1T did. & qa
@ What was it ?
the Court—Let him state what he told Mr. Steen
as IBobject in coming.

it y°U Mr*®teen ? I My ob-
\Wﬁw 1 Proposed to settle for $150 , that

0 d )roPosltioib but we made no settlement, though.
wS "1 Steen would not accept ofthat ? A. No, sir;

A amounted to nothing and I made no special minute of

You are positive that was before he got judgment 40
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on the Bramhall-Deane claim ? A. I am quite positive.
@ That’s all.

Gross-Examination by Mr. Steen—

@ How often have I had occasion to sue you for dif-
ferent parties? A. I think you sued me twice; I think
you have.

0. Yes; haven’t I sued you three times ? A. I don’t

;10 remember it, sir.

@ Are you sure that the time you came to see meit
was in reference to the Bramhall, Beane & Co.’s matter?
A. 1 am positive it was.

@ You say it was between the adjournment and the
trial of the case? A. Yes ; the trial didn’t come off the
first day.

@ Do you mean to say you came to see me after the
first term of Court was on? A. What do you mean ?

@ Where was that trial, do you recollect ? A. Free-

20 hold.

@ You are sure you haven’t got that visit mixed up
with the case before a Justice of the Peace ? A. No, sir.

@ And that it was between the adjournment and the
trial day, before the Justice of the Peace ? A. No, sir.

@ Didn’t you tell me there was nothing in the prop-
erty ? A. 1 said there was nothing in the propeity for
Bramhall and Dean.

@ Wasn’t that on a Sunday night, on the way to
Hi%ystown,l or somewhere else ? A. No, sir; I went

30 up there on purpose to see you.

@, What day wasit? A. Sunday night.

@ Didn’t T cut the conversation pretty shorty an
didn’t you apologize for coming on Sunday ? A. "es>
apologized for coming on Sunday, but still you came ou
and spoke about it, and we had a half hour’s talk. *

@ Are you positive about that? A. Yes, sir, an
it was all very pleasant; there was nothing irresu
about it. #

@ It was slightly irregular talking business on

40 dav M wasn’'tit? A. Well, I asked you if you

nn
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anj objection, and you said no, that you had no objection
to talk of business on special occasions.

@ What were your exact words in speaking about the
matter? A. 1 have just stated that I don’t know what
they were; I don’t remember the conversation;: it
amounted to nothing, and therefore I didn’t make any
special note of it.

@ You did say there was nothing in the property?
A 1 said there was nothing in the property for Bram-
Hl and Deane.

@ Now did you say anything about a judgment of a
nortgage, either one ? A. That is my impression.

Q@ Well, but do you swear you did really? A. I
canrot swear I did, but I think I did.

In point of fact, you came there to get compromise
of that claim for $150? A. Yes; and I gave him my
reasrs why it would be policy to do it.

@ And you told me it was more than I could get in
ay other way, because you had nothing in the property ?

f@

A- Yes, sir. * 20

@ And that was about the sum and substance of the
conversation, was it? A. No, sir; I believe I told you
tie reason why there was nothing in the property, and the

asn why I was anxious to obtain a settlement was be-
cae ] was in business, and 1 thought that it might in-
terrupt my business for the balance of the season.

What time was it? A. I can’t remember, but I
mikit was in August.

[ It was between the first time the case was called
al( the time at which it was tried? A. Well, I don’t
renenber the time it was called, but the trial was at Free-
I_lS B it must have been June or July; I don’t re-

1 the time it was called.

y ', OW ~glless we can assist your memory a little.
adi tthe case on the call at the October term of the
"“mouth Circuit? A. I don’t remember that even,
| | I wesI January term I A, I say I don’t re-
T™her the time it was called.

m m By do Jou remember about what time in the

1 was, when you had this conversation which you

30

40
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say you had with me? A. Well, I am-indefinite in re-
gard to that, but if the judgment had been pressed then
it would have interfered with my ice cream trade; I know
that.

@ Well, what time in the year do you have ice cream
trade ? A. From May to the first of October.

@ Do you know when the judgment was recovered
against you ? A. I don’t remember the date of it.

Q. Now wasn’t the first time the case was noticed for

10 trial in January ? A. 1 believe it 1is, possibly, but I
don’t know.

Q. And wasn’t Mr. McDermott, your counsel, sick a
that time? A. Yes, sir.

Q.  And wasn’t it put ofif till the May term ? A. It
may have been.

@ And wasn’t a judgment rendered against you dur-
ing the month of May, 1883 ? A. It may have been.

@ Now, if you came to see me between dJanuary and
May, how would that have interfered with your ice cream

20 trade. A. 1 have said that 1 am not positive as to
whether I came to see you before or after the judgment
was recovered.

@ And is your memory equally clear as to what you
said to me when you saw me? A. Oh, well (ntei-
rupted).

@ What was the date of the dissolution of your co-
partnership ? A. I think it was in September.

@. You are not positive of that, are you? A. No
sir*

30 @ What was the last thing you did at the time you
dissolved partnership ? A. What do you mean ?

@ What was the last act you did in reference to the
property which you call partnership property, when you
dissolved the co-partnership? A. When I disso ve
sold the property to John Hutchinson.

Q. That is the gentleman here ? A. Yes, sir.

@. (Handing witness a paper). And is this the doc
ment? A. Let’s see that; I have been very anxiou

40 see it for a long time ; (witness read same); that sij
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@ 'That is the original, isit ? A. That is the docu-

nent.

@ (Handing witness another paper). Do you know
anything about that ? A. That I never seen before.

@ What was the value of this property at Asbury
Park when you sold it to Mr. Hutchinson ?

Objected to and overruled as not cross-examination.

@ You stated that you tore down the old building on
these premises ? A. Yes, sir.

@ What was that building ? A. It had been used
for an ice cream factory.

@ By whom. A. By me, McChesney.

@ Did that go into the building ? A. The old build-
ingbelonged to James A. Bradley and he hauled away
the timbers, I believe.

@ You say that this new building that was put up
wes used for the manufacture of ice cream and other pur-
poses; what other purposes? A./ It was put up for the
purpose of manufacturing ice cream and for other pur-
poses while it wasn’t used ; it wasn’t let except now and
then for a ball-room ; it was used principally for the ice
cream business.

f  How much of the building? A. The lower floor
and the second floor wa3 used—the two lower stories.

@ ilowTmany stories were there? A. Three.

Q You were obliged to put up a three-story building
Ythe terms of the Lease, were you not? A. 1 don’t
remember that we were:*I think we were; I am quite
under the impression that we were.

@ You spoke of machinery, on your direct examina-

°n, m the building; did you ever sell that machinery 1
4. How is that ?

@ Did you ever sell that machinery there which you
toT,°ri naklnS “ce cream 1 .. I sold the whole thing
°in 1 Hutchinson ; I sold the building as it stood.

Y Did you sell the machinery ? A. Yes, sir.

H DldJ°u give a bill of sale for it? A. Yes, sir;
a8 per contract.

A What contract? A. The assignment of the Lease.
V. Assignment of Lease? A. Yes, sir.

10

20
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40
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@ Did that assignment of Lease carry with it the
building, machinery and all ?

Objected to by Mr. Hartshorne, on the ground that the
assignment of Lease will show for itself.

Cross-Examination by Mr. Lawrence—

®@. The building that you put up was a building that
you were required by the terms of the Lease to eiect,
wasn’'tit? A. Yes, sir; I believe it was.

@ You say that you saw Mr. Beakes shortly after or
before you had formed your co-partnership? A. I saw
him before we formed the co-partnership ; just before.

@ And you told Mr. Beakes that you intended to
form the co-partnership? A. Yes, sir.

@ And that you were going to borrow the money ?
A. Yes, sir.

@ From Mr. Hutchinson ? A. Yes, sir.

@ Did you tell him the amount of money you were
going to borrow ? A. $2,000.

Q. Did you tell him any more than that, except that
you wanted to get a release from him—you told him that
you wanted him to release you from the judgment agains
you ; now did you tell him anything more than that. .
I told him that we wanted to build a building, an t <
Mr. Hutchinson was to .advance us the money m our busi-
ness, and that he was to take the mortgage on the build-
ing for $2,000 ; and that I had promised Mr. Hutchinson
it should be free from any claim that I knew of agams®
myself, and that I had to have a release from him to m
lieve Mr. Hutchinson, or to allow him to come in rs,
ahead of Mr. Beakes’s judgment.

@ Did you tell him that you were requlred y
Lease to put up a building I I remember

@ You are positive, then, that you told J
were going to give Mr. Hutchinson a mortgage.

Y 6. 8 And that is all yon told him ? That is aboat

all that I know of. (] I §K1 is all
n  Wpll are vou positive about that, that
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you told him; that you were going to give him a mort-
gage? A. I told him that I was going to give him a
nortgage.

@ Did yon tell him what the mortgage was to cover ?

A Tdon’t remember of telling: him.

® 'Then you only remember that you told Mr. Beakes
that you were going to give Mr. Hutchinson a mortgage ?
A That I was going to give him a mortgage and that I
wanted a release for that purpose; I went there the day
before giving the mortgage—I1 think it was the day be-
fore.

Q@ When you sold and assigned your interest in this
Lease to John B. Hutchinson, was there any arrangement
ssto the debts of the co-partnership ? A

Objected to by Mr. Hartshorne. Objection overruled.

@ Now was there any arrangement ? A. In consid-
eration of the sale John B. Hutchinson was to take all the
property and pay all the bills.

@ That was the consideration of the transfer from
youto John B. Hutchinson ? A. Yes, sir.

@ And it was the whole of the consideration, wasn’t
d. A It was the whole of the consideration; there
wes a written agreement between John B. Hutchinson
and myself, that he was to take all the property and pav
dl the bills. ] s R * J

@ Now, Mr. MeChesney, what do you consider the
value of that Lease as distinct from the value of the'"build-

ing?

Objected to and overruled as not cross-examination.

Futher cross-examination by Mr. Steen—

In reference to the conversation you said you had

M ime, wasn't the whole of the conversation about the
Asbury on that occasion? A. Ho, sir.

V. The Hotel Asbury was the building in which the

complainants here had put the range, wasn'tit? A. [

S S In regard to that; I had no interest in the
lo‘el Ashury at that time.

ot Alld ff1 is what Nou to® M at that time’ M

1©

30

> “ou roe you had no interest in it? A. I'may 40

%
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have told you that, because I had no interest at that time
in it.
Re-Direct Examination.

@ Whatever money was paid for the erection of the
building, and for the machinery, and for the rent of the
Lease, whose money paid it? A. It was all paid by the
firm of McChesney & Hutchinson, for the building and
machinery both.

10 @ That’s all.

John B. Hutchinson, a witness produced on the part of
the aforesaid defendants, having been duly sworn, testi-
fied as follows:

Direct Examination by Mr. Hartshorne—

Q. Are you a partner of Mr. McChesney ? A. Tam

or was. . . ) .9

20 @ When was it you first entered into partnership.
A. About March 1st, 1882.

@ When was it you dissolved ? A. October Ist

1883
@ What was your business? A. Ice cream manu-

facturing.
0. After vou first formed the co-partnership, wha
your first act as co-partners? A. To lease the groun

’

from Mr. Bradley. . To
@ Then what was the next step you took.
30 build the building.
@ Where did you get the money for putting p
building ? A. From my father.
H How much did you get ? A. $2,000.
Q. Did you get it all at one time? A. 0,8
made it payable in checks for different amounts a

’

ent times. , not?
Q. Were you the pay-master of the conceri,

A. Yes, sir; as a general thing. t Dad it
@ What did you do with the money ¢ f

An Ant &» material flnd labor.
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Q Isthat the same building that is in the Chattel
Mortgage to your father ? A. Yes, sir.
@ Was it or not necessary to have machinery in your
business? A. It was.
@ Did you get the machinery ? A. We did.
@ Who of? A. Louis P. Thompson, of Borden-
town.
@ Was that machinery put in the building? A.
Yes, sir.
® And used by the firm? A. Yes, sir. 10
How long? A. During the summer of 1882 and
183
What did you give in payment of that machinery ?
A We gave a note, secured by Chattel Mortgage.
Who did you give it to? A. Louis P. Thomp-
sn
Is this the Chattle Mortgage ?
By the Court—1It has been sufficiently identified. You
may rest your proof on that point till it is attacked.
FRecess. 20
@ You were speakiug of the machinery just before
the adjournment; did that go into the building? A.
Yes, sir.
¢ Where is it now ? A. In the building.
@ Of whom did you purchase the material ? A. Do
you mean the building ?
Yes. A. Y. E. Buchanon & Co.
@ In whose name was the material bought? A.
Tre firm's, McChesney & Hutchinson.
Do you know whether or not there was a méchan- 30
os lien filed against the building ? A. Yes, sir.
Q By whom? A. N. E. Buchanon & Co.

And a suit brought on it ? A. Yes, sir.
@ Did it go tojudgment ? A. Yes, sir.
@ Was there asale? A. Yes, sir.

@ How was this building erected; I mean, in refer-
encet0  foundation ? A. On a brick foundation.
Was there any cellar under it? A. No, sir.

Now as to the firm’s intention at the time of build- 40
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ing, about removing the building before the expiration of
the Lease, what was it ?

Objected to and overruled.

@ In leasing this land, had you the privilege of re-
moving the building before the expiration of the Lease?

Objected to and overruled.

@ This leased land, and the building and the machin-
ery, from March, 1882, to October, 1883, was used by
whom ? A. By the firm of McChesney & Hutchinson.

@ Who were the rentals of the lease paid by? A
by the firm.

@  Out of the partnership funds ? A. Yes, sir.

@ You know Mr. Beakes, this gentleman here, (point-
ing to Mr. Beakes)? A. Yes, sir. '

Q. Did you ever go to his place of business in New
York, to see him? A. Yes, sir.

@ When was that? A. Last October—the Fall of
1883.

@ What was your business there ? A. To see hm
in regard to our account.

@ Well, what took place between you there at that
time ? A. He wanted me to give him my note with ny
father’s endorsement, and he asked me if my father hada
Chattel Mortgage, and I told him he had ; well, he said,
it would be all right then, because he has got a Chatte
Mortgage, and that will come in ahead, and he will have
the whole thing.

@ At that time was there anything said about the
Thompson Chattle Mortgage? A. Yes, sir; I think
there was ; I stated to him the whole debts of the concern.

@ You stated to him all the debts of the concern.
A. Yes, sir.

Q. You know when Mr. Beakes recovered judgmen
against the firm ? A. Not exectly; no, sir; I think it

was about the holidays.

@ Was it previous to this or after this? A. a
this.

@ He recovered this judgment after this time }°
were up there? A. Yes, sir. A

@ Whose money paid for the erection of the ul



65

ng—whatever was paid on it—and for the machinery and
whatever was paid for the rents under the Leaset A.
M fattier.

@ In what way ? A. In small amounts.

@ Well, did he loan it to the firm ? A. Yes- sir. '

@ Well, then, who paid it ? A. I did, generally ; I
Wes pay-master.

@ From where ? A. From the $2,000.

@ Well, from the firm’s assets? A. Yes, sir.

@ There has been a deed spoken of from William W.
McOhesney to you, which was executed and offered in
evidence here ; there was a deed made to you, was there ?
i. Yes, sir; r

@ Did your father know anything about the making
ofthat deed? A. ISo, sir; not till afterwards.

@ How long afterwards ? A. About two weeks.

@ You didn’t consult him at all about taking it ? A.
Ny gir; I was at the Park then, and he was home.

@ The deed from you to your father, which has been
dfered in evidence here, do you know about that ? A.
Yes, gir.

How came you to make that deed ? A. By the
advice of Mr. Stout. '
Did your father know anything about it ? A. No,

jI' not ~ 1T went home two weeks afterwards, and then
Dold him about the whole thing.

®@ Mr. Stout is an attorney-at-law ? A. Yes, sir.

And your counsel? A. Yes, sir; that is, he
drew sonie papers for mer

V' Your father did not know anything about it until
jouwent home two weeks afterwards 2 A. No, sir.

/ : )
tlfolde, dom B B *e knewl then? A. Because

1?2 Did he ,iave any knowledge whatever of that deed
Neit was made? A. Ho, sir.

Y Your partner spoke of renting out occasionally the

I13B M m b«Ylding; did you rent that out occa-
qy Yes, sir; occasionally for a ball.

fxrl B B I tlie funds go—the money you received

10

2b

I>where did that go ? A. Into the firm’s funds. f |
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@ That’s all ?
Cross-Examined by Mr. Steen—

@ How long do you say it was after you made this as-
signment of Lease to your father, that your father fiist
heard of it? A. Two weeks.

You were here the last day of the examination,
were you not? A. Yes, sir.

@ Well, now, is this the assignment which you made
to your father ? (Handing witness a paper). A. Yes, sir.

@ Was it executed on the day it bears date? A
Yes, sir.

@ And acknowledged on the ninth of October? A
It is dated on the eighth.

@. But the acknowledgment, I said? A. The ninth.

@ Was that the day on which you signed and sealed
it~ 4 Yes sir.

@ And it was two weeks after that before your father
heard ofit? A. About two weeks before L went home.

@.  Are you sure he didn’t know anything about it be-
fore that? A. Ho, sir.

@ Did you hear your father swear that he went to
Freehold and then wrote that he found there was no daim
at Freehold, and wrote to him in this way, that there was
no claim there and perhaps he had better send it,up, j
you hear your father swear to that? A. 1 guess
I heard what he said. ., .

Q. How, this is recorded on the 15th day of c¢O0 ’
what explanation have you to offer of the statement tu
your father didn’t know anything about it for two '
after it was recorded; if your father is coriect m
made a search and wrote to Stout or McChesney 0
the deed up, and it wasn’t dated until the eighth o *
of October, where do you get your two weeks from ..
Well, I don’t know anything about that M

Q. Didn’t your father know it before th
sent up there, or didn’t lie tell the truth ; did« t he
about the assignment of the Lease before 1 w Jw,

Freehold for record, or do you mean to say tie
a

’
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® In point of fact, dou’t you know that your father
knew about this assignment before it was made? A.
No, sir; he did not.

Q Well, didn’t he know it before it was sent up for
record? A. Well, I wouldn’t swear to that, because I
oouldri’'t tell.

@ Well, now, you swear that he may have known it,
dontyou? A. No, sir; I don’t swear any such thing.

@ You heard what he swore to? A. 1 suppose I

10

So that two weeks did not elapse between the date

of the record of the document and the time you saw him,
ddit? A. That shows it did not.

Did it require for the manufacture of ice cream a
building of thirty by sixty and three stories high ; did
youneed all that building to make ice cream in ? A.
We used two stories.

@ Then you didn’t need it all? A. No, sir.

@ If you had simply been building a building for
your own business you would not have built it three sto-
res high, would you ?

Objected to. Objection overruled.

A No, sir; I suppose not.

Y- Then the third story was unnecessary for the pur-
peeof your business ? A. Yes, sir.

@ Now, how much of that two thousand dollars which
youugot from your father was used for the building, and
iow much for the purchase of necessary materials used in
the manufacture of ice cream ? A. 1 couldn’t tell you.

@ Was a part used for each of these purposes? A.

ed, we commenced making ice cream before we quite
finished the building.

Q And used some of the money for that? A. We
na have done so; I couldn’t tell you.

@ Didn’t you keep any account of it? A. No, sir;
JGof that particularly..

% When was the last payment made by your father
f1i° U0 hat two thousand dollars ? A. I think at the

Ivetle Chattel Mortgage was-given, if you have the
: here.
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@ Wasn’t it made after the date of the Chattel Mort-
gage ? A. I.can’t state positively as to that.

Cross-Examined by Mr. Lawrence—

@ The judgment obtained by Mr. Beakes against
yourself and McChesney, what was that obtained for?
A. For cream bought of Mr. Beakes.

@ For the firm ? A. Yes, sir.

@ Can you tell about what time was; covered by the

10 cream bought for which he obtained judgment? A. 1
don’t know what time we got the first cream, but it was
during those two seasons ; some in 1882 and some in 1833,

@ lip to about what time was the last that you
bought ? A. Somewhere about, I should judge, the
middle.of September, or October the first; I couldn’t tel
you exactly. .

@ You had bought all that you did buy of that winch
he' obtained the judgment for before you went to see him
and had this conversation you have been testifying about,

20 hadn’tyou ? A. Yes, sir.

@ Now what did you tell Mr. Beakes in that convert
sation as to any mortgage against the property? .
Why'he wanted me to give my note with my fathers sig-
nature, and he asked me if my father had ajudgment, ar
I told him, or anyway it was understood there; we talked
about it. ! 9

@ You talked about your father having ajudgment.
A. That he had a Chattel Mortgage.

@ Had a Chattel Mortgage? A. Yes, sir; a Chatte

30 Mortgage.

@ Are you positive about that? A. Yes, sir.

Q. That you told him it was a Chattel Mortgage.
Yes, sir. o - a t _ think

Q. Are you positive that you said so? A. 1

@ You think so? A. Yes, sir; I told him of *
Chattel Mortgage ; I never thought of anything e se. M

@ You are positive that you said more than i
had; a mortgage, and-that you called it a Ohatte

40 gage ? A. Yes, sir.
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@ Now, about Thompson ; did you tell him anything
about Thompson ? A. I won’t be positive about Thomp-
K3

@ You don’t know about that ? A. But we talked
over the general affairs of the firm, of course.

Q Well? A. It was all brought up.

Re-Direct .

@ Did you talk over how much was against the firm’s
property ? A. Yes, sir.

@ Now, the deed that was spoken of; might not that
have been sent up for record before you saw your father ?
A It might possibly have been.

@ All this building was under the control of the firm ;
dl the three stories? A. Yes, sir.

@ At the time you commenced this business ; wern’t
youanew beginner ? A. Yes, sir.

@ Did you know what size building was required for
theuse of the firm ? A. No, sir; I knew nothing of it.

Alison E. Hutchinson, a witness produced in his own
behalf, recalled for

Firther Direct, by Mr. Hartshorne—

@ In figuring up the amount of these checks that you
testified to the other day, I see they amount to------ -
dollars, and bills paid to Mr.------mmmmeee — e dollars,

INgG- - == == mmmmm e dollars; how do you account for the

belae? A. The pest was for interest ; I was to have
Interest.

ames A Steen, a witness produced on the part of the
aoresaid defendants, having been duly sworn, accord-
Jg to law, deposeth and saith :

Direct Examination by Mr. Hartshorne—

V- You are an attorney and counsellor at law of this
State? A. Yes, sir.

30

40
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®. You know the firm of Bramhall, Deane & Co. ? A.
Yes, sir; I represented them as attorney.

@ Did you have a claim put in your hands of that
firm against McChesney for collection ? A. Yes, sir.

@ When? A. I couldn’t tell you the exact date
now.

@ About what time? A. 1 couldn’t say; but sone
time prior to my recovering the judgment.

@ How long prior? A. 1 couldn’t tell you thet,

10 either; not without my docket.

@ Did you sue on it? A. Yes, sir.

@ And you recovered ajudgment ? A. Yes, dr

@ How many terms was that case on the calendar?
A. I know it was on it for two, and I wouldn’t say wheth-
er it was for more than that or not; but it went off on the
application of the defendant.

@ Judgment was recovered May 7th, 1883, wasn't it?
A. Yes, sir; that's my memorandum.

@ How, previous to May 7th, 1883, did you have any

20 knowledge whatever of any Chattel Mortgage existing
upon the partnership property of McChesney & Hutchin-
son? A. My recollection is, that the time Mr. Throck-
morton, Mr. McDermott’s partner, applied to the Court
for a postponement, that I resisted the application on the
ground that I saw, by the index of Chattel Mortgages, that
the defendant had been giving a Chattel Mortgage on his
property ; but I knew nothing about what it covered.

@ Didn’t you state at that time that there were two
Chattel Mortgages? A. T may have done so; butIam

30 not positive.

Q. Didn’t you state at that time that one of them was
given to Alison E. Hutchinson? A. I don’t remem m
that I did, and I think I made the general assertion tm
the defendant was covering up his property by 1ia e
Mortgages. .t

@ Hadn’t you searched the records to find ou
Chattel Mortgages there were against the property * °
I don’t think I did; for the search which I have of j a
tel Mortgages was made after I had recovered the ju »

40 ment and for the purpose of making the levy.
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@ I am speaking of previous to May 7, 1883 ; didn’t
you go to the Clerk’s office and look yourself to see what
(hattel Mortgages McChesney & Hutchinson had given ?
A T1think in January, when the case first came up on
motion to postpone— (Interrupted).

@ 1833? A. Yes, sir; but I saw by the index of
(hattel Mortgages that a Chattel Mortgage had been
given, and 1 am pretty clear that I didn’t make a search
to see what the Chattel Mortgage covered, or I may have
mede a memorandum of the books and pages ; butI didn’t
atthat time make any examination of what the Chattel
Mortgages were.

What index do you refer to? A. The index of
the books where the Chattel Mortgages are recorded.

In the Clerk’s office ? A. Yes, sir.

These indexes give the date, the names of the par-
ties and the amounts of the mortgage, don’t they ? A.
les, sir; I think they do.

@ And you saw that index ? A. Yes, sir.

® That index was used by the Clerk in registering all
(hattel Mortgages coming in there for record ? A. Yes
gr; I think so.

V. lhat's all? A. 1 think there is a register of

eads in which the first coming of papers into the County

erks office of that character is recorded; I may have
gmit in that, and I think my attention wasfirawn to the
;AL tllat a Chattel Mortgage of recent date had been sent
Into the Clerk’s office.

@ Kecent date? A. Just recently : prior to the Jan-

yterm of court; I think in December or November,
orsomething like that; that’s my recollection.
tw ? ~ ere there n° other Chattel Mortgages but these

°, A Well, I am speaking now from memorandum

1 e since—after the commencement of this suit, or in
Pupating for this suit; I think there was a Chattel Mort-
&ge to MeAlliston, and one or two other Chattel Mort-

IT'n 1-1f1 BUd,anon had a Chattel Mortgage.

propert’n »  piOpert®? A’ No’ U didn’t cover this
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you knew of that covered this property? A. Welll
can tell by looking at my memorandum.

@ Look atit. A. 1 was looking for McChesney; I
was pressing the judgment against McChesney alone.

@ Well, that would bring out McChesney and Hutch-
inson, wouldn’t it? A. Yes, sir: (referring to meno-
randum ;) there is a Chattel Mortgage of W. W. McChes-
ney to Van Dusen, New York city, on portable punp,
engine and boiler in ice cream factory, Asbury Park, New
Jersey.

@ Where is that recorded ? A, 1 think in Book 3
of Chattel Mortgages, page 169.

Q. Wasn’t that paid and cancelled ? A. Ithinknot;
my memorandum doesn’t show any such cancellation, a-
though it may have been ; there was also one in Book 2,
page 63, W. W. McChesney to Smock and Buchanon,
covering the engine, freezer, &c. ; then Wra. W. McChes-
ney to McAllister, for furniture in the hotel Asbury; then
W. W. McChesney to Cooper and Plewitt, and another
one, October 24, 1882, WrnjW. McChesney and John B.
Hutchinson to Thomas Mills and John W. Davidson, on
freezer, & ¢.; then Wm. W. McChesney and John B.
Hutchinson to Lewis P. Thompson, on shafts, pulleys and
so forth, in ice cream factory ; and Wm. W. McChesney
and John B. Hutchinson—well; I don’t know whether
that’s the same one or not; I think it is the same one that
I gave you before, to Mills and Davidson.

@ That is the memorandum that you used in Janu
ary, 1883, wasn’t it? A. No, sir.

@ Wasn’t that memorandum made from a search
which you made before January, 1883, or at that time.
A. 1 don’t think I made an actual search ; I think I sm
ply glanced at the index and resisted the motion mr* e
for the postponement of, the trial, on the ground that
defendant, Wm. W. McChesney, had been making Cha-
tel Mortgages.

@ You say you did see these two mortgages
then ? A. I think it is quite likely ; it is possible.

@ Ever since you sued on this claim of Bran
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Deane & Co., you have had charge of it up to this time as
attorney? A. Yes, sir.

Williom W. McChesney, a witness produced heretofore,
recalled for . /

Further-Direct Examination by Mr. Hartshorne—

@ There was only one Chattel Mortgage on the part-
naship property, besides Mr. Hutchinson’s and Mr.
Thompson’'s? A. Mr. Hutchinson, Mr. Thompson and
M. Mills had Chattel Mortgages.

@ The Mills Chattel Mortgage has been paid ?

The Cowrt—1s that at all important ?

M. Hartshorne—1 don’t know as it is; I desire now to
dfer in evidence first a Supreme Court search to show
two judgments of C. H. C. Beakes against Mr. McChes-
rey, and then a release from C. H. C. Beakes from those
twojudgments. Then the several checks of Mr. Hutch-
inson, and the book of account of Mr. Hutchinson, show-
mgone item that I have mentioned. He says that he has
mt it here to-day, but will send it tom e; also the Chat-
td Mortgage of McChesney & Hutchinson to Alison E.
Hutchinson; also the note of McChesney & Hutchinson

Lewis P. Thompson; also the Chattel Mortgage from
McChesney & Hutchinson to Lewis P. Thompson, to se-
are said note; also the assignment of the note and mort-
gage by Thompson to Sarah T. Hutchinson ; also Sheriff-’s
e to Alison E. Hutchinson ; the articles of co-partner-
J 1P if they can be found, I desire also to offer in evi-
exe [ would like to .make a further search for them,

h 63116 "at your Honor shall have them.
Hr. Hartshorne rests.

James Steen, @ witness produced on the part of the com-
ma,'ts, having been duly sworn, deposeth and saith :

Direct Examination.

&tion t0 McChesne/ s testimony as to the conver-
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property, it was in the main correct, with the exception
that he mentioned no mortgage; the claim of the com-
plainant was based on a bill for a range or heater that had
been put in the Hotel Asbury, and the property in As-
bury Park entirely separate and distinct from this ice
cream manufactory, and which was in the name of some-
body else ; I think our conversation was mainly directed
to that; I charged Mr. McChesney with being the real
owner of that property, and he informed me that he had
nothing in thatproperty nor any other property in Asbury
Park, but I am very clear that there was no mention made
of any mortgage or judgment; he told me there was
nothing in the property and we would get our money
quicker and more easily if we would take his offer of com-
promise than by pressing the matter to judgment, and I
recollect distinctly that he told me there was nothing in
the property, and I think he said there was a Mrs. McAl-
lister, an aunt, or some relative or other, that owned the
Hotel Asbury, where the range or some other apparatus
had gone; the rest of the conversation was about ashe
related it.

Cross-Examined by Mr. Hartshorne—

@. This conversation was after you had made that
statement to the Court about putting off the case? A
I am not clear about that; I think, though, it was between
the January and the May terms.

@ Give us the date' of that conversation, as near as
you can ? A. I can’t give it nearer than that; it was of
ter he had been sued and before judgment.

@ After he had been sued and before judgment ?
Yes, sir.

Q. Are you positive that you and he ‘didn’t talk abou
the building of the factory and of the Chattel Mortgage»
and ajudgment against'it ? A. Hot particularly.

@. Are you positive it was not mentioned ? A a
not positive; in fact, I rather think he did say somet mg
about the factory. ..

Q. And about the Chattel Mortgage ? A. 8 *
he said nothing about the Chattel Mortgage.
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@ Didn’t he speak about this being covered up ? A.
No, sir; we were talking about the Hotel Asbury, which
he was running at the time, and into which Bratnhall,
Deane & Company’s range had gone, and which I charged
him with being the real owner of, and he said there was
nothing in it for him or his creditors.

Q Wasn't the factory building spoken of at that time ?
A Yes, sir.

@ In what connection did he speak of that? A. 1
told him that besides the Hotel Asbury, there was also his
property in the ice cream factory.

@ Now didn’t he tell you it was covered up ? A. He
said there was nothing in it.

@ 'That is, for him ? A. Yes, sir.

@ Didn’tbe also say it was all covered up? A. No,
sir; T am pretty clear he did not.

Q@ Well, are you positive ?  A. Yes, sir; I am pos-
itive; I know he said he had no property that could be
touched, but he didn’t mention any mortgages.

@ Prior to that time you had made the search you
speak of? A. Prior to that time I had ascertained that
ke had been making one or more Chattel Mortgages; I
didn’'t make what I call a search.

Complainant rests.

Mr. Lawrence—It 1is, admitted that the defendant,
Charles H. C. Beakes, recovered ajudgment for $1,093.14
01 the second day of January, 1884, against McOhesney &
Hutchinson, and that upon that judgment a levy was made
by the Sheriff of the county of Monmouth, on the fifth

day of April, 1884, on the leasehold interest in that build-
ing.

Garles H. C. Beakes, a witness produced in his own be-
lalf, having been duly sworn, testified as follows :

Direct Examination by Mr. Lawrence—

~  Where do you reside ? A. New York.
V. What is your business ? A. Milk and cream.
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@ You sold to McChesney & Hutchinson cream dur-
ing the year 1883 ? A. Yes, sir.

® And for what you sold them you obtained ajudg-
ment against the firm? A. Yes, sir.

@ In January, 1884 ? A. Yes, sir.

@ About the time this partnership was commenced
Mr. .Hutchinson came to you, didn’t he ? A. Yes, sir.

@ To procure a release from two judgments that you
had against him personally ? A. Yes, sir.

Q. Now, what did he say to you about their borrow-
ing money from Alison E. Hutchinson ? A. He sad
Mr. Hutchinson would loan them what money they need-
ed, if I would release them from the action of this judg-
ment against them, so that the judgments would not come
in and sweep up the business,

Q. That was the ground upon which he based his re-
quest for the release ? A. Yes, sir.

@ So that you wouldn’t swoop down and carry oil the
whole business ? A. Yes, sir.

@. Did he say anything further than that, except that
they were going to borrow money from Mr. Hutchinson?
Did he state what amount they were going to borrow?
A. No, sir; I don’t remember that he did.

@ Did he state anything about what security they pro-
posed to give Mr. Hutchinson, or whether they proposed
to give him any ? A. I have no recollection of his stating
what security they were going to give at all.

@ You had a conversation with Mr. John B. Hutch-
inson, didn’t you, in the Fall of 1883? A. Yes, sir.

@ That conversation was after all the credit had been
given, wasn’t it ? after you sold all the cream which you
did sell them ? A. Yes, sir; the conversation of which
Mr. Hutchinson speaks; but of course I was down there
during the Summer very often.

@ In this conversation did Mr. Hutchinson state to
you that there was any claim against the leasehold inter-
est? A. No, sir.

Q. He didn’t make any mention of any claim against
the leasehold ? A. No, sir.

40 @ Mr. Beakes, what in your opinion is the relative
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[valee of the building without the leasehold and the lease-
hdd interest without the building ?

Objected to upon the ground that the witness had hot
been shown to be competent to give an opinio» upondhat
subject.

@ Do you know this property ? A. Yes, sir.

® You have been there frequently, haven't you ?
A Yes, sir; I say I know what it is; I have never been
upstairs.

$. But you have seen the building ? A, Yes* sir,

@ You have been in the portion of it used as an ice
aeam factory ? A, Yes, sir.

@ And know what, the building is ? Now, what in
your opinion— (interrupted.)

Objected to for the same reason.

@ 'The firm’s business is a business you are very fa-
!raibar with, is it not ? A, Yes,.sir.

It is right ill your line ? A, Yes?* sir

@ And a building put up for purposes of that nature-;
you have experience in and know the value of such build-
ings,dontyou ? A. Yes, I knew what people pay for
thar buildings, but not in As.bury Park.

Just state what, in your opinion, is the relative vak
we etween the building without the leasehold interest
ard the leasehold interest by itself?

Objected to.  Objection overruled.

11 ~ell,Im jI «s soon,have the lease without the
uHing as the building without the lease.

You would give just as much for the lease-alone ?

les, sir.
wmmerimil 1 .......

IH I E 8il€¢ and tlie leasehold without the building*
rately? at * 8&ale? A’ Do you mean each so,d sepa-

Yes. A. Yes.

Thee P' BHIwaase Your ° p1n101EA Well,

godd tr WU takeI in H Way’ tliat the Building I
Percent B OVer three thou8and dollars; and six
M B 'ree M m dol'ars is only $180 a year;

) ay that they can get from $400 to $600 for the

10
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building as it stands there, without the leasehold; I bad
never rented it and I don’t know anything about it.

Mr. Steen.— Of course I object to any severance of the
building and the leasehold.

Cross-examined by Mr. Hart&horne. —

@ Do you know whether a second and third story of
that building have been rented at all? A. Only as M.
Hutchinson has said.

@. Just what you heard in here? A. No, sir: M.
Hutchinson told me before that they let it for parties &
night.

@ Well, do you know, what it brought—what rent?
A. No, sir.

@ Do you know what the rental Value of the landis
along there? A. No, sir.

@ You don’t know? A. No, sir.

@ You don’t know anything about that? A. No
8ir' .

@ You have never been in Asbury Park only on oc-
casional visits? A. No, sir. m

@ You have never remained there any time? A
No, sir.

@ Have you been there over night at any time? A
I don’t think I ever was; I have stayed pretty nearly dl
night, but not quite.

@ You just ran down there and back again on the
same day ? A. Yes, sir.

2Q @ Do you know of a sale that has been made right

40

close by this building of a leasehold property ? A. No
sir.
* @ You don’t know anything about that? A. N

sir.
Q. Are you positive, Mr. Beakes, that these Chatte

Mortgages of Hutchinson and Thompson were not spoken
of by Mr. Hutchinson when he came to see you; didnt

he speak about them to you? A. Am I what?
@ Are you positive he didn’t mention them to von

when he came up on 'his visit to you in October, 183
A. He didn’t mention the mortgage of his father.



79

@ But didn’t he mention the other mortgage ? A.
Xo, sir.

Q Are you sure? A. Perfectly sure.

@ Didn’t he tell you how much there was against the
property ? A. I asked him how much there was against
the machinery, and he said there was a mortgage to secure
the payment of it and they had never paid it.

‘Q A mortgage to secure the machinery ? A. Yes,
sr.

@ Didn’t he say against whom? A. No, sir.

@ Did you ever take pains to find out about that
mortgage? A. No. sir.

@ You never did? A. No, sir; nothing more than
to send in to my counsel to find out what was on the
property, but that was afterwards.

Mr. Lawrence rests.

Wi W. McChesney recalled.

Direct Examination by Mr. Uartshorne—

@ What did this building cost you, do you know ?
A About $3,200 ; I don’t know positively, but the build-
g and fixtures was about $3,200.

@ Did that include the machinery ? A. No, sir.

& wThen the machinery would make it $4,400?7 A.
ies, sir.

@ And that's what the building cost ? A. Yes, sir.

Cross-Examined by Mr. Steen—

@ What is the whole property worth ? A. About
je “usand dollars; it ought to be cheap at five thou-

1¢c°® ar8; but if you want to buy it, it can be bought
101 a little less, I think. ,

whd  ”°U mentioned something, I.think, before, about
'you sold your interest to John B. Hutchinson, that
tionl’ ff 10med “he Beakes judgment, did you ?—you men-

m m.m m tha)t were °n the a. to
'nA Hutchinson ?

Yes? A. He knew about the claims.
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@ He knew of the Bramhall, Deane & Go’sjudgment
too, didn’t he? A. Thejudgment had been obtained at
that time ?

Q@ Yes? A. Well, I doia?t know.

Further Direct—

@ There has been a property sold by the receiver
down there, a leased property? A. Hot that I hawe
heard of, and I wonder, too, that I haven’t, for I am in
the real estate business; was it a factory property?

@ Yes? A. Oh, yes; a factory property; I know
about that.

@ What is the name of the one you think of? A
Sullivan & Co.

@ Yes, that’'s the one? A. I know that property.

@ What did it bring?

Objected to.

A. There was about thirty thousand dollars worth of
property sold for seven thousand dollars worth of obliga-
tions.

@ And that was on lease ? A, Yes, sir; but it s
all'complicated; it was very much complicated; and there
was about thirty thousand dollars worth of property there.

@ Didn’t you occupy this property in controversy be-
fore you went into parnership with Mr. Hutchinson ? A
Yes, sir.

Cross-Examined by Mr. Lawrence—

@' You stated that the whole property was worth five
thousand dollars ; what proportion of the amount do yon
think the leasehold land is worth? A. Speaking of the
leasehold, I have always considered it a valuable property;
that is, a cheap lease. I recently tried to rent one 50 by
150, across the railroad, on a tract of land that I don’tcon-
sider near as good as this, and I couldnrt rent it for $150
a year ; a party wanted to build a factory on it for a cei-
tain purpose, and that’s across the,railroad.

The Court. Q. But you don’t answer counsel’s question,
he wants to know what you think the leased land i-
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wath? A. 1 consider the leasehold worth fifteen hun-
dred or two thousand dollars.

Further Direct—

®@ 10y°u mean for the 20 years it has to run? A.
Well, that's why I consider it valuable; it is rented at a
Tlow rental, fifty dollars a year, and it has got 20 years to
i with a ten years’ renewal.

Q@ Twenty years ? A. Yes, sir; and it is one of the
best corners in Asbury Park for business.

Alison E. Hutchinson, recalled.

By Mr. Hartshorne—

®_You bought this property in questlon dldn t (}Jfou ?
A Yes, sir.

And took possession of if in the Sprmg? A.

Fsr

Q Did you try to rent, it this qummer ? A. 1 did.
@ What did you get for it? 4. Welly T rented it
lor three hundred dollars.

« The whole thing? A. \o, sir; the lower tloor.
V. Could you rent the upper floors? A. Yes, sir*
rented them tor fifteen dollars a month, for a month ; I
al know how long he is going lo stay, and the lower
¥ e party paid me one hundred dollars and then

]armar%ﬁ lien1 3 that I rented it for -—— M_dg})lgﬁs

mel? T ° l"’ ndred ; ted it this Sum-
thpmo 1 | 81pl ﬂﬂll traps that

rdly'f "hS B h& B away’ some thlngs that were
HH pPuse td U = a"d then I tried to rent it
Q’ a'ld ]t has been in Mr. McOhesney’s hands,

0 putl m B B 1 torent? A- Yes, sir.
g WIBt rent do you ask? A. $300.

M f1 | lle wouldn’t rent it? A. He.didn’trent iti

pahry t00k B but ran away ""or ho had been
ee months.

"Hmmmed by Mr. Steen*
0 pid __ .......
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paid me one hundred dollars down, and when he came to
the payment of the next installment he couldn’t pay ne
or didn’t pay me.

Rest all.

OPINION.
Filed J-une 9, 1885.

IQ On final hearing on bill and answers and proofs taken

2q

in open Court.
Mr. James Stee n for Complainants.

Mr. Acton C. Har ts hor ne for Alison E. Hutchinson
and Sarah C. Hutchinson.

Mr. Robert L. Lawre nc e for Charles H. C. Beakes.

1. A building erected by a tenant on the demised
premises, pursuant to a covenant in his Lease, and which
his Lease gives him no right to remove, is not severable
or removable as a trade fixture.

2. A Chattel Real cannot be encumbered by a Chattel
Mortgage so as to make the record of the mortgage -
fectual against the creditors of the mortgagor, it itisre
corded only in the record of Chattel Mortgages.

8. A sale of partnership property under a judgment,
against a member of the partnership for his indiviclua
debt, gives the purchaser only such interest in the part
nership property as the judgment debtor may be entit e
to after the partnership debts are paid and the equities o
the partners are adjusted.

Van Fle et, V. C.

The present object of this suit is to have the legal cha®
acter of certain surplus moneys determined, and asoj
procure a decision as to which of several claimants if
titled to the moneys. The suit was originally broug >
a partition of a leasehold interest, but during its pe A
the term or estate sought to be partitioned was s *

40 judicial sale, under ajudgment eutitled to rank ast e
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Lien on the demised premises, and standing paramount to'
the right of any of the parties to this suit. The sale, of
oourse, rendered the original object of the suit unattaina-
ble, but the sale having resulted in raising a considerable
sumin excess of the amount required to satisfy the judg-
ment under which it was made, thé suit has been brought!
to final hearing for the purpose of having a determination>
made deciding which of the parties is entitled to the sur-
pPlus moneys.

The following facts need to be stated. On the twenty-r
first of February, 1882, James A. Bradley demised by
Lease under seal to William W. McChesiiey and John B.
Hutchinson, a term of twenty, years, commencing on the
first day of March, 1882, in a lot fifty feet by one hundred
and twenty, at Asbury Park, the lessees covenanting to
pay an annual rent of $50, and also to pay all taxes and
assessments levied upon the demised premises. The lesj
sees also covenanted, that unless they erected on. the de-
mised premises, within four months from the date of the
Lease, a building thirty feet by sixty, three stories high,
the Lease should be void. They further covenanted that,
m the expiration of their term, they would quit and sur-
render the demised premises, and that they should then
kein as good state and condition as reasonable use and
wear would permit. The Lease was recorded immediate-
ly after its execution in the record of deeds. The lessees,
within the time limited, erected the building they were
required to erect. It was erected on brick foundations,
sk mto earth, and cost about $3,200. Two thousand
dollars of the money expended in its erection was bor-
rowed of Alison E. Hutchinson, and at the time the loan
wes made the lessees promised to secure it by a first mort-
gage on the property. They afterwards, on the sixteenth
o June, 1882, executed a Chattel Mortgage to Mr. Hutch-
‘mon. The only property mentioned in .the schedule an-
nexed to the mortgage is the building, and it is there
Scribed as “ the building known a3 McChesney and
otchinson’s Ice Cream Manufactory.” The mortgage
wes recorded as a Chattel Mortgage in the book desig-

10

20

30

rated A’ 'aw for the registration of such instruments. 40
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The lessees afterwards, on the twenty-third of December
1882, executed a Chattel Mortgage to Lewis P. Thomp-
son, .for $1,307-75, to secure the price of certain machin-
ery which they had purchased of him and placed in the
building for use in their business. The property described
in the schedule annexed to this mortgage consists of na
. chinery, the building and the leasehold interest. Sarah
C. Hutchinson, the wife of Alison E. Hutchinson, is now
the holder of this mortgage, it having been assigned to her
10 on the fifteenth of April, 1884. The lessees having faled
to pay for all the material used in the erection of the build-
ing a mechanics’ lien was filed against the building alone,
and not against the lot or curtilage whereon it stood.
Suit was afterward« brought to enforce this lien, and mn
the eighth of August, 1883, a general and special judg-
ment was entered therein. An execution to enforce ths
judgment was issued, which commanded that in case the
plain tiff’s debt could not be made by the sale of the prop-
erty? then the whole or the residue of the debt, as the ex
20 igeucies of the case might require, should be made “ &
“ the following described lands, tenements and real estate of
“ the said William W. McChesney and John B. Hutchin-
“ son, builders and owners, viz : The said building is a
“ three-story and attic frame building, sixty feet six inch-
“ es deep by thirty-tw.o feet six inches wide, erected ona
“ lot or curtilage of land situate in the borough of Asburv
“ Park,” and then describing the lot by course and dis-
tance. The building was sold under the writ on the
eighth day of April, 1884, and a conveyance made to the
30 purchaser on the twenty-eighth day of the same month.
The deed, in describing the subject of the grant, follows
with precision the language of the execution. Over
$1,250 was raised by the sale in excess of the sumre
quired to satisfy the plaintiff’s debt. = This surplus is the
subject of the present contest.. Just before the lessees
took the Lease, they formed a co-partnership to carry <&
the business of manufacturing and selling ice cream, which
business they continued to carry on from some timein
May, 1882, until the month of September, 1888, when
40 they dissolved* On the second of Jai/uary, 1884, Charles
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H 0. Beakes recovered ajudgment against the lessees in
the Supreme Court of this State, for a debt which they in-
caured while they were carrying on business as partners,
and a levy was made on the building on the fifth of April,
1834, by virtue of an execution issued on this judgment.
Both Mr. Hutchinson and Mr. Beakes assert a claim to
the surplus moneys to the exclusion of the other.

The question to be decided between these parties is
whether Mr. Hutchinson, by virtue of his Chattel Mort-
gage, had a lien on the property from which the moneys
in question were raised ? His counsel contends that he
had, and in support of his contention insists that the build-
ingis a trade fixture, and as such may be severed and re-
moved at any time. The building, according to his view?7,
is, in contemplation of law, a mere personal chattel. His
argument, it will be observed, rests entirely on the ground
that the title to the building and the title to the land into
which the building is built are distinct, being vested in
different persons, and that the owner of the building has
aright, as against the owner of the land, to sever and re-
move the building at his will. The whole strength of
this argument, it will be perceived, depends upon wheth-
eror not the building is removable by the lessees; if it is
not, the argument is without foundation. Now while it
Barule of law of great antiquity, that whatever is affixed
tothe soil becomes, in contemplation of law7 a part of it,
adis consequently subject to the same rights of property
s the soil itself, (2 Smith’s, L. C, 8 Am. Ed., 206;
" odsL. and T, paragraphs 525), yet it is also well es-
a 'shed that erections made by a tenant, on the prem-
iss ke holds by demise, for purposes of trade as well as

(L sone other purposes, are removable, and that he may
exacise his right of removal at his will, at any time be-

rethe end of his term. But an essential quality of all
I“eniovable erections is that they shall have been made un-
is'* such circumstances as to show that the tenant made
H B Ins°wn wy Eschoice, and for his own benefit,

fufil U~ rerua’n h'8 property and not in
joent of a duty or obligation to his lessor. Here
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the lessees in fulfillment of a covenant of their lease, they
were obliged to erect it to preserve the life of their lease;
a breach of the covenant would have been just as fatal to
the life of their grant as a failure to pay the rent reserved
by the lease. The lessees were not at liberty to consult
either their choice or interest in the matter, but were just
as much bound to build the building as they were to pay
the rent they had covenanted to pay. The Lease, neither
by express words nor by implication, reserves a right to

10 the lessees to remove the building, and its silence in that
regard would seem to render it almost as certain that the
parties intended tha't no such right should exist, as it is
that they intended that the lessees, after paying the rat
reserved by the lease, should have no right to reclaim the
money. If the covenant had been that the lessees, instead
of erecting the building themselves should furnish to the
lessor the money necessary for that purpose, and the
money had been furnished and the building erected, n
that condition of affairs the intention of the parties to in

20 corporate the building into the land and to make it anin
separable part of the land might have been slightly nore
conspicuous than it is in the covenant under considera-
tion ; yet the two covenants are so identical in all their es-
sential parts, that, in my judgment, it would be impossi-
ble to give them different constructions on the point under
consideration.

Besides, I think the covenant defining what the lessees
should surrender on the expiration of their term, and in
what state and condition the demised premises should

30 then be, furnishes very cogent evidence of the intention o
the parties in respect to the building.  This covenant re
quires the surrender of the demised premises, and the
thing demised consisted .simply of the naked land—the
building did not, when the lease was executed, constitute
part of the demised premises—but the lessees, by the ex
ecution of the lease, bound themselves to make the bul -
ing a part of the demised premises within four niontis
from that date. They were bound to build the building ;
or suffer the loss of the term. They performed their cov

40 enant by erecting a building on brick foundations sin£
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into the earth, thus incorporating the building into the
I wl and making it permanently a part thereof. The
building thereby became a part of the demised premises,
justas much so, both in legal theory and in fact, as though
I it had been erected by the lessor, for although he did not
erect the building himself, it was erected for him  The
building was put on the lessor’s land in discharge of a duty
the lessees were bound to perform to him. The building
oonstitutes part of the demised premises; it is made by
the Lease an inseparable part of the land, and the lessees 10
:1 myjudgment, have no right in it except to possess and
I we it during their term, and they are bound, on the ex-
I piration of their term, to surrender it as part of the de-
mised premises. , AN ~
Bat had a different conclusion been reached on this
»ranch of the case, and the building been declared to be
“ chattel’ stiM 1 think it is manifest that
pat of the moneys in question could have been ap-
| H to tlie satisfaction of the chattel mortgages. The

the snip d 'i3 9 tie monej'il were raised commended 20
PB I *n resPect to the pJrfcular property

1 the "10' Cya were raised’ and. That is

agther selTf m H B sell’ a,,d all he_ «onld

thet convey. m ,s antliontatively established,

H 1 exocntion simply commanding the sale of
H B H B B B the writ had no authority to

Pp3W m 1 class "f Property except

éﬁfﬁhﬁ‘e%z%nB}B‘ﬂ:él"l‘“"dlb

IB M color, of its authority, mus® 30
[ ] m H °J as the proceeds of tile sale of
tt H H H H I B f1ij 11iSclear-therefore,
J ™.question do not re resent personal
1S sa1£ concejmg ;g gi ;UI;J

pai80,la «battel, and tliat it is immovable,

—

Je Possession m that th°® lessees had a right to
their lease H the building during the term of
> that this right embraced power to pledge 40
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their interest in the building as security for a debt. I
think there can be no doubt about the soundness of both
parts of that proposition, but the more material question
just now 1is, can property of this nature be effectually
pledged as against the creditors of the mortgagor by a
Chattel Mortgage ? One of the fundamental objects of
the law is the classification of property. It divides 4l
property into two kinds, real and personal, and by posi-
tive rules prescribes by what means the title to each may
10 be acquired and transmitted. The rules governing the
acquisition and transmission of title to personal property
differ in many essential particulars from those which gov-
ern the acquisition and transmission of the title to red
property. For example, statutes exist authorizing the
registration of mortgages of both real and personal prop-
erty, and making such record notice of the contents of
the mortgage to all persons subsequently acquiring an
interest in the mortgaged property; but these statutes
provide that the record of each class of these securities
20 shall be kept separate and distinct from the other, so that
it a mortgage of chattels is recorded in the record of
mortgages of land the record can have no effect. The
record of an instrument not authorized by law to be re
corded is a mere voluntary act, and is, in judgment of
law, no notice. Spielmann v. Kliest, 9 Stew., Eq., 19
And so the record of a mortgage ot chattels, recorded in
the record of mortgages of land, and not in the manner
directed for the registration of mortgages or chattels, wll
not constitute notice to a subsequent judgment creditor.
30 Williamson v. New dJersey Southern R. R. Co., 2 Stew., 311
Several years prior to the execution of the lease in ques-
tion, leasehold interests were, by statute, put on the foot-
ing of freehold estates in several important particulars.
That statute declares that leases granting terms of not
less than two years may be recorded as deeds of lands
are, and that such record shall be notice to subsequent
judgment creditors, purchasers, lessees and mortgagees;
that such interests or estates may be mortgaged as free-
hold estates are, and that a mortgage on such an estate
40 may be made a matter of public record, by registration,
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Im the same manner that mortgages of freehold estates
liire; and that its record shall have the same force and ef-
fect that the record of mortgages of freehold estates have °
land that such estates shall be liable to seizure and sale
underjudgments only in the manner in which the law di-
rects the seizure and sale of freehold estates, Rev 157
!Ifis manifest, I think, that the estate of these lessees in
the demised premises could not, as against their creditors
[ke either encumbered or transmitted by judicial sale, ex-
ogt in a manner which should substantially conform to 10

ieprovisions of this statute, and' that a Chattel Mort-
gage, which by its express terms embraces nothing but
goods and chattels, is utterly inefficacious to create a lien
asuch property.

Bat had this statute not been passed, I think it isI

H f‘l 'n that conditioi>H H law Mr.
vxh] 8cla1m to these moneys would not have been
t strdnger than it is

l]OW For it is well settled that

. H ITa @ mﬁmortgqge of a ehattel

1 ) acquiring an 20
H . ie 3 5 B S property, the mortgage must

(] [ ] [ ] — /and in H H

| thata, . SaSes of lands are directed to be recorded and

liifchaueh”'f.0 regUlatInS the execution and registration

iade aloanSTM?) B Prescribe ™les ap-
1 of personal chattels. m
tute that 1fr°m *he Pro™ 'ons a°d Policy of this

[chattelsrea®1 i n t e n d e d to apply to mortgaﬁes of
01eal. Recker v. Clarke 11 C T? too

Kkt, 9 Stew., 199. > 163! Sptd- 20
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made upon McChesney’s interest in the demised premises,
and subsequently purchased the same at sheriff’s sale. On
the eighth of October, 1883, McChesney sold and con-
veyed all the assets ot the partnership, including the lease,
to his co-partner, his co-partner stipulating to pay all the
debts of the firm. McChesney received no other consid-
eration for his transfer. The complainants had levied
upon McChesney’s interest in the demised premises long
prior to McChesney’s transfer to his co-partner, but they

10 can stand no higher than McChesney did; whatever rights
they have they derived through McChesney. By their
purchase they simply took his place. He was entitled to
nothing until the partnership debts wkre paid, and the
complainants are in no better plight. The firm was hope-
lessly insolvent when McChesney conveyed his interest to
his co-partner, The facts before the court leave no doubt
on that subject. If any part of the moneys in question
shall remain after Mr. Beakes judgment is satisfied, and
his costs of this suit are paid, the residue should be paid

20 to John B. Hutchinson. The complainants are not en-
titled to any part of it.

DECREE.
Filed July 16, 1885.

This matter, having originally come before his Honor,
Abraham V. VanFleet, Vice Chancellor, on the original
bill filed by the complainants, and the answer thereto of

30 Alison E. Hutchinson; and the defendant, Alison k.
Hutchinson, having in and by his said answer denied that
he was a part owner with the complainants of the ptop-
erty7sought to be partitioned, and having alleged theiein
that he was a creditor of the firm of McChesney &Hutch
inson, and that the complainants were creditors of an ni
dividual member of said firm, and that there were othel
general creditors of said firm, and among them one
Charles H. C. Beakes; and said defendant, Alison
Hutchinson, in his said answer having also alleged t at

40 the property sought to be partitioned was partners ip
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property, and was subject in equity to the debts of the
general creditors of said firm, and that the creditors re-
ferred to in his said, answer were necessary parties to the
complainant’s bill, and that the complainants should not
be allowed to proceed further until they should amend
their bill and make all proper and necessary persons par-
ties defendant thereto ; and the complainants having there-
after, wuth the permission of the court, filed a supplemen-
tal bill, making the general creditors of the firm of Mec-
Chesney & Hutchinson parties defendant, and in said sup-
plemental bill setting forth that at a sale of the property
in question, subsequent to the filing of the original bill, a
surplus was made, which was in the hands of John 1.
Thompson, Sheriff of the county of Monmouth, and al-
leging that the said general creditors claimed that they
were entitled to be paid out of said surplus, but denying
the right to such payment on the ground that the proper-
ty in question was not partnership property, and praying
that the said surplus money be brought into this court;
and Charles H. C. Beakes, who was made a defendant to
8aid supplemental bill, having filed an answer thereto, set-
ting forth that he was a creditor of said firm, that the sur-
plus monies in the hands of the said Sheriff were partner-
ship assets and subject to the debts of the creditors of the
said firm, and that he was entitled to b6 first paid there-
from, and the complainants, the defendant Alison E.
Hutchinson, and the defendant Charles H. C. Beakes,
having come before his Honor, Araham V. VanFleet, to
whom the cause had been referred, and testimony being
taken before the court on the question of whether the said
surplus monies were partnership assets of said firm, and
on the question of the proper distribution thereof, and ar-
guments of counsel of the respective parties having been
eardupon these questions, and the court being of opinion
that the defendant, Charles H. C. Beakes, is entitled to be
A ou*o”8a'd monies the amount of his judgment stated

and jPi °r~' tH an8wer’ t°geHier with interest thereon
his costs of this suit, and that neither the complain-

def8 I°r ~e’endauf> Alison E. Hutchinson, nor the

10

20

30

en ant, Sarah C. Hutchinson, are entitled to any por- 40
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tion of said monies, but that the balance ‘thereof, after
payment of said judgment, interests and costs, should ke
paid to the defendant, John B. Hutchinson :

It is, on this fifteenth day of July, eighteen’hundred and
eighty-five, on motion of Babbitt & Lawrence, Solicitors
for and of counsel with the defendant, Charles H. O
Beakes, ordered, adjudged and decreed, that dJohnlI
Thompson, late sheriff of the county of Monmouth, out of
the surplus monies remaining in his hands raised by the
sale made by him on the fifteenth day of April, A. D
1884, under the execution issued on the judgment db-
tained by Nelson E. Buchanon, Garret V. Smock and
George A. Smock, partners as N. E. Buchanon & Com
pany, agaiust William W. McChesney and John B
Hutchinson, do pay, if sufficient there be, to the defend-
ant, Charles H. C. Beakes, or to his solicitors, the amount
due to him on his judgment obtained on the second day
of January, eighteen hundred and eighty-four, against the
said William W. McChesney and John B. Hutchinson,
with interest, which said amount is hereby ascertained
and decreed to be the sum of eleven hundred and ninety-
three dollars, and out of said surplus moneys, if sufficient
there be, he do also pay to the said defendant, Charles H
C. Beakes, or to his solicitors, his costs of this suit, to be
taxed; and that he pay the balance of such surplus mon-

eys to the defendant, John B. Hutchinson.
THEODORE RUNYON, G

Respectfully advised,

A. V. Van Fleet, V. C
A true copy,

G. S. Duryee, Clerk.



NOTICE OF APPEAL.
Filed July 20, 1885.

sAlison E. Hutchinson and Sarah C. Hutchinson hereby
Ippeal from the final Decree in the above stated cause,
Irade on the fifteenth day of July, A. D. eighteenhun-
Ilred and eighty-five, and from the whole and every part
athereof, to the Court of Errors and Appeals in the last re-
port in all causes.

m Dated July 18, 1885. TO

A. C. HARTSHORNE,
Siatar for and of Counsel with Alison E. Hutchinson and
Swah G Hutchinson, Defendants.

I Iconceive that there is good cause for Appeal in the
mbowe stated cause.
A. C. HARTSHORNE,
1G Gunsel with Alison E. Hutchinson and Sarah G Hutchin™A
son, Defendants.



94

jugttt Jersey Court of “Errors on6 Appeals.

Between
Alison E. Hutchinson, and Sarah C
10 Hutchinson, Appellants,
and
Charles H C Beakes, et al,

Respondents.

To the Honorable the Court of Errors and Appeals, in the lost
resort in all causes :
The humble petition of Alison E. Hutchinson and Sarah

C. Hutchinson, the appellants in the above stated cause,

20 respectfully show that your petitioners find themselves
aggrieved by a final decree made in the Court of Chan-
cery, by his Honor, Theodore Runyon, Chancellor of New
Jersey, bearing date the fifteenth day of July, in the year
of our Lord one thousand eight hundred and eighty-five,
in a cause for partition, wherein Royal E. Deane and
George G. Brooks, partners, trading under the firm nane
of Bramhall, Deane & Co., were complainants, and the
said Alison E. Hutchinson, Sarah C. Hutchinson, Charles
H. C. Beakes and others were defendants in the following

JO respects, to wit: That the said decree adjudges that John
I. Thompson, late Sheriff of tl.e county of Monmouth, out
of the surplus moneys remaining in his hands raised h
the sale made by him on the fifteenth day of April, A
1884, under the execution issued on the judgment o
tained by Nelson E/ Buchanon, Garret V. smock and
George A. Smock, partners, as N. E. Buchanon & aj*
pany, against William W. McChesney and John B. Hutci-
inson, do pay, if sufficient there be, to the defen an®
Charles H. C. Beakes, or to his solicitors, the amount

40 to him on his judgment obtained on the second a}
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January, eighteen hundred and eighty-four, against the
isaid William W. McChesney and John B. Hutchinson,
with interest, which said amount is hereby ascertained
and decreed to be the sum of eleven hundred and ninety-
three dollars ; and out of said surplus moneys, if sufficient
there be, he do also pay to the said defendant, Charles
H. C. Beakes, or to his solicitors, his costs of this suit to
be taxed; and that he pay the balance of such surplus
moneys to the defendant, John B. Hutchinson.

And your petitioners humbly appeal from the said de-
cree, and from the whole and every part thereof, upon the
ground that the same is erroneous, for that your petition-
ers are entitled to have either the said complainants’ bill
ifor partition dismissed in the Court of Chancery with
costs, or a decree requiring the surplus moneys remaining
in the hands of John I. Thompson, Sheriff, as aforesaid,
to be paid to your petitioners.

Your petitioners therefore pray that the said decree of
the said Chancellor may be reversed, set aside and for

10

nothing holder), and that your petitioners may have such 20

relief in the premises as to this Honorable Court shall
Iseem meet,

A. C. HARTSIiORHE,
Solicitor of Appellants.
A. C. HARTSHORHE,

Of Counsel with Appellants.
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ANSWER.

The answer of Charles H. 0. Beakes to the petition of
Appeal of the above named appellant.

This respondent, not acknowleding all or any of the
matters which in the said Petition of Appeal are con-
tained, to be true, for answer thereto, nevertheless,, says
and admits that a decree was on the fifteenth day of July,
eighteen hundred and eighty-five, made and entered in
the Court of Chancery in the cause tor that purpose raen-
tioned in the said petition, as is therein stated ; but asto
the substance and form thereof, this respondent prays to
refer thereto when the same shall be produced. And this
respondent is advised'and believes that the said decree is
agreeable to equity, and he prays that the same may be
affirmed with costs to be adjudged to this respondent.

BABBITT & LAWRENCE,
Sol’rs for and of Counsel with Respondent.

No answer filed by respondents, Bramhall, Deane & Co.
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SEABCH.

New dJer sey Sup reme Cou rt .

In ease.
By Default. 10
Charles H. C. Beakes Linn & Babbitt, Att’ys.
vs.' Entered Feb. 26, 1880.
William W. McChesney. Damages, $857.48.
Costs, 31.35.
$888.83
In Case.
By Default.
Daniel Bailey and Charles Linn & Babbitt, Att’ys.
H. C. Beakes Entered Feb. 26, 1880.
vs. Damages, $2,316.72. 20
William W. McChesney. Costs, 31.35.
$2,348.07

I, Benjamin F. Lee, Clerk of the Supreme Court of the
Sate of New Jersey, hereby certify that I have searched
the Records of said Court, and do not find made up of
record or docketed therein, any Judgment, Attachment,
ofDecree from Chancery against William W. McChesney,
for twenty years last past, except as above stated.

In Testimony Whereof, I have hereto set my hand 30

and the seal of said Court, this eleventh
(Lrs.] day of December, eighteen hundred and
eighty-three, 9 A. M.

BENJAMIN F. LEE, Clerk.
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RELEASE OF JUDGMENTS.

Charles H. C. Beakes
to
William W. McChesney.

Know all Men by these Presents that I, Charles H

C. Beakes, of the city of New York, in consideration of

the sum of one dollar to me paid by William W. McChes-
ney, of Asbury Park, New Jersey, the receipt whereof is
hereby acknowledged, have released and hereby do re-
lease and discharge from the lien of two certain judg-
ments, one recovered by me against the said William W.
McChesney and the other recovered by Daniel Bailey
and Charles EL C. Beakes, composing the firm of Bailey
& Beakes, against said William W. McChesney, and
which is now- held and owned by me. All that leasehold
premises and the building thereon erected, situated on the
northwest corner of Sumerfield Avenue and Maiii Street,
in the village of Asbury.Park, Monmouth county, ISew
Jersey, said premises extending about fifty feet on Main
Street and about one hundred and twenty-five feet on
Sumerfield Avenue, and now being in the occupation of
the firm of McChesney & Hutchinson, composed of sad
William W. McChesney and John B. Hutchinson.

To the end and purpose that the said leasehold ptem
ises and building hereby released, or intended so tobe,
may be held and owned and transferred by the sai 1
liam W. McChesney and the said firm of McChesney
Hutchinson, free, clear and discharged of and from any
charge or lien by reason of said judgments, or eitiei o
them, hereby reserving, however, to myself, my execu ors,
administrators and assigns, all my rights, claimsan e
mauds against the said William W. McChesney and u -
der said judgments, except as against the saic prop
hereinabove specifically released. j

In Witness Where of , I; have hereunto set my
and seal this fifteenth day of June, 1882.

CHAS. H. C. BEAKES. [>SJ

Sealed <md delivered in the |
presence of dJ
EDWIN R. ALLEN.
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State of New York, 1
City and County of New York,/ !

Beit remembered, that on this fifteenth day of June,
1832 before me, the subscriber, a Notary Public of the
State of New York, duly authorized to take affidavits and
proofs of acknowledgments in and for the city and coun-
ty of New York, personally appeared Charles H. C.
Beakes, to me known, and who, I am satisfied, is the per-
son described in and who executed the foregoing instru-
ment, and I, having first made known to him the contents
thereof, he did acknowledge that he signed, sealed and
delivered the same as his voluntary act and deed..

EDWIN R. ALLEN, Notary Public,

Kings county, N. Y
Cert, filed in N. Y. Co.

State of New York, I

City and County of New York,dJ 88

I, William A. Butler, Clerk of the City and County
of New York, and also Clerk of the Supreme Court for
the said City and County, the same being a Court of Re-
oord, do hereby certify that Edwin R. Allen has filed in
the Clerk’s Office of the county of New York a certified
oopy of his appointment as Notary Public for the county
of Kings, with his autograph signature, and was at the
tine of taking the proof or acknowledgment of the an-
nexed instrument, duly authorized to take the same.
Adid further that I am well acquainted with the hand-
writing of such Notary, and verily believe that the signa-
ture to the said certificate of proof or acknowledgment to
egenuine. I further certify, that said instrument is ex-
ecuted and acknowledged according to the law of the
State of New York.

InTestimony Whereof, I have hereunto set my hand

and affixed the seal of the said Court and
II-s  county, the 15th day of June, 1882.

W. A. BUTLER, Clerk.
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LEASE.

James A. Bradley
to

W. W. McChesney and John B.
Hutchinson.

Received in the Clerk’s office of the county of Mon-
mouth, on the 2d day of March, A. D., 1882, at 10 o’clock

mA in the forenoon, and recorded in Book 848 of deeds for
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said county, on pages 492, &ec.
THOMAS V. ARROWSMITH, C(lerk

This Indenture, made the twenty-first day of Febru-
ary, one thousand eight hundred and eighty-two, between
James A. Bradley, party of the first part, and William
W. McChesney and John B. Hutchinson, of the second
part, s s s

WITNESSETH, That the said party of the first part hath le
and by these presents do grant, demise, and to farm let,
unto the said party of the second part, all that lot o
ground situated in Asbury Park, beginning at the nor 1
west corner of Main Street and Summerfield Avenue,
running thence northerly, along Main Street, fifty ( /
feet; thence westerly, at right angles with Main btreet,
one hundred and twenty (120) feet; thence southerly,
parallel with Main Street, fifty (50) feet; thence eas @
along Summerfield Avenue, one hundred and w y
(120) feet to the place of beginning, with the appor
nances, for the term of twenty years from the first ay
March, one thousand eight hundred and mg igfr).’
the yearly rent or sum of fifty dollars, ($50) to be p
equal half-yearly payments. L1

And it is agreed that if any rent shall be du
paid, or if default shall be made in any of the co
herein contained, then it shall be lawful for tie sa A
of the first part to re-enter the said premises, an
move all persons therefrom. ut to

And the said party of the second part o c ‘gh.
pay to the said party of the first part, the sai y
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as herein specified ; and also to pay all taxes and assess-
nents accruing on said premises during the lease. If the
taxes and assessments are not paid within six months after
they become due, then this lease to be void and of no ef-
fec. It is hereby made a part of this lease, that the prem-
ises shall never be used for tenement houses, soap factory,
gashouse, or any other business emiting noxious vapors,
ar for a slaughter house, storage or sale of intoxicating
liquars, or livery stables. It is further made a part of
this lease that no building shall ever be erected nearer the
Lre of Main Street than fifteen feet. Any violation of
the above conditions will render this lease null and void.
Itis also made a part of this lease, that, unless the parties
of the second part shall erect on the lot within four
nmonths from the date hereof, a building 30x60, three sto-
i ries high, then this lease to be void.

And that at the expiration of the said term, the said
party of the second part will quit and surrender the prem-
iss hereby demised, in as good state and condition as
reasonable use and wear thereof will permit, damages by
the elements excepted.

And the said party of the first part do covenant that

I the said party of the second part, on paying the said year-
Iyrent, and performing the covenants aforesaid, shall and
may peaceably and quietly have, hold, and enjoy the said
demised premises, for the term aforesaid.

And the said party of the first part, his executors, ad-
ministrators and assigns, further covenants, that he will

I mor before the expiration of this present lease, at the
I request and expense of the said party of the second part,
I grart and execute to him a new lease of the premises
I hereby demised, with their appurtenance, for the further
I omof ten years, to commence from the expiration of
I t'e term hereby granted; at a yearly rent to be agreed
I won by the parties hereto.. And in case they cannot
I agree such disagreement shall be referred to three disin-
| aeS%edpersons, one to be chosen on each side and they

Wo* ch®ose another ; the decision in writing, signed by

I ay two of whom, shall be final. The rent to be payable

I Tthe like manner, and subject to the like covenants, pro-
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visos and agreements, (except a covenant for further re
newal) as are contained in these presents, provided thet
the said party of the second part shall give six months
notice in writing to the said James A. Bradley, his ex-
ecutors, administrators or assigns, before the expiration
ot this lease, of his determination to have said lease re-
newed.

In Witness Whereof, the parties to these presents have
hereunto interchangeably set their hands and seals the

10 day and year first above written.

JAMES A. BRADLEY, 11.s]
W. W. McCHESNEY, [1.s]
JOHN B. HUTCHINSON, [1.5s]

> Sealed and delivered in the 1
presence of ]

As to JAMES A. BRADLEY,
DAVID HARVEY, Jr.

A State op New dersey, 1
County of Monmouth, j S8,

Be it Remembered, that on this first day of March, in
the year of our Lord one thousand eight hundred and
eighty-two, before me, the subscriber, a Master in Chan-
cery of New Jersey, personally appeared James A. Brad-
ley, who, I am satisfied, is the lessor in the within Inden-
ture of Lease named, and I having first made known to
him the contents thereof, he did acknowledge that he
signed, sealed and delivered the same as his voluntary act

BO and deed, for the uses and purposes therein expressed.

DAVID HARVEY, Jr, M. C G
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DEED.

John I. Thompson, Sheriff,
to
Alison E. Hutchinson.

Received in the Clerk’s office of the county of Mon-

: nouth, the 28th day of April, A. D. 1884, and recorded
in Book 382 of Deeds, page 188, &ec.

JAMES H. PATTERSON, Clerk

To A1l to whom these Presents shall Come. I,
John I. Thomps on, High Sheriff of the county of Mon-
mouth, in the State of New Jersey, send greeting :

Whereas, a certain writ, lately issued out of the Circuit
Court of the county of Monmouth, (in equity) in the State
of New Jersey, to the Sheriff of the said county of Mon-
nouth, directed and delivered in the words following
towit:

Monmouth County, ss. The State of New Jersey to the

Sheriff of the county of Monmouth, Greet-

[1,s.] ing: We command you that of the goods
and chattels of William W. McChesney

ad John B. Hutchinson, builders and owners in your
oounty, you cause to be made the sum of one thousand
ard thirty dollars and eleven cents, which Nelson E. Bu-
cdmmon, Garret V. Smock and George A. Smock, part-
edis as N. E. Buchanon & Co., lately in our Circuit Court,

6 at Freehold, in and for said county of Monmouth,
lecovered against the said William McChesney and John

utchinson as well for their damages, which they had
sustained on occasion of the non-performance of certain
Promises and undertakings by the said William W. Mec-
esney and John B. Hutchinson, then lately made to
G & A” elsou Buchanon, Garret V. Smock and
forTlf- A' Smock’ Pawners, as N. E. Buchanon & Co., as

thatl u°SS and charSes by them about their suit in
etialt expended, whereof the said William W. Mec-

a®esney and JOhn B. Hutchinson, builders and owners,

M B as aPPears to us of record ; and if sufficient
Jon B !lchatiel8 of the said William McChesney and

utchinson, builders and owners, in your coun- "0
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ty, you cannot find whereof to make the damages afore-
said, then, in that case, we command you that you cause
the whole, or the residue, as the case may require, of the
damages aforesaid, to be made of the lands, tenements and
hereditaments and real estate of the said William W. M-
Chesney and John B. Hutchinson, in your county, whereof
they were seized, on the eighth day of August, in the year
of our Lord one thousand eight hundred and eighty-three,
in whosesoever hands the same may be ; and we do espe
cially command you that in case you do not make the dam
ages aforesaid, otherwise that you make the whole or the
residue, as the case may require, of the damages afore-
said, of the following described lands, tenements and rea
estate of the said-William W. McChesney and John B
Hutchinson, builders and owners, viz. : The said building
is a three-story and attic frame building, sixty feet and six
inches deep by thirty-two feet and six inches front, with
addition in rear thirty-two feet six inches by five fest
eleven inches; also another addition four feet and seven
inches by eleven feet and one inch, erected on alotar
curtilage of land, situate, lying and being in the borough
of Asbury Park, in the county of Monmouth and State of
Hew Jersey, beginning at the northeast corner of Mam
street and Summerfield Avenue; running,thence norther-
ly along Main street fifty (50) feet; thence westerly, &
right angles with Main street, one hundred and twenty
(120) feet; thence southerly, parallel with Main street,
fifty (50) feet; thence easterly, along Summerfield Ave-
nue, one hundred and twenty (120) feet to the place of be-
ginning; and have you those moneys before our Circuit
Court, aforesaid, at Freehold aforesaid, on the first lues-
day of October next, to render unto the said Nelson A
Buchanon, Garret V. Smock and George A. Smock, pait-
ners, as N. E. Buchanon & Co., for their damages afore-
said; and have you then there this writ.

Witness, Edward W. Scijdder, Esquire, Judge of our
Circuit Court, at Freehold, aforesaid, the sixteenth day o
August, in the year of our Lord eighteen hundred an

eighty-tluee. JO. C. ARROWSMITH,
DAVID HARVEY, Jr. Alt).
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Received August 16th, 1883, in the Clerk’s office of the
county of Monmouth,land recorded in Liber, B2 of Exe-
cutions, page 482, &c.

JO. C. ARROWSMITH, Clk

By Virtue op which said W rit, I, the said John I
Thompson, Sheriff as aforesaid, did levy on all the land
ard real estate in the hereinbefore recited writ particular-
ly set forth and described.

d to the end that a sale of the said lands should be

A Epursuant to the statutes in such case made and pro-
M1, the said John I. Thompson, Sheriff as aforesaid,
Ré):b]ic advertisements signed by myself and set up at
r more public places in said county of Monmouth,
aewhereof was in the township of Neptune, wherein
veal estate is situate, at least two months next before
1 so appointed for selling the same ; and also pub-
in The Monmouth Democrat and The Asbury Park
two of the newspapers printed and published in
mcounty of Monmouth, one of which was and is a

mmper printed and published at the county seat of
ounty, and the other was and is a newspaper printed

ard published nearest to the place in the said county in
which the said real estate is situate, and circulating in
neighborhood, at least four weeks successively, once
Gweck next preceding the said time, did give notice of
and place when the said lands would be exposed

nsae, And I, the said John I. Thompson, Sheriff as
m%dAajzthe time and place so appointed, that is to
&y, on Tuesday, the eighth day of April, in the year of
,& or one thousand eight hundred and eighty-four
e ween the hours of twelve and five o’clock in the after-
~ourt House, at Freehold, in the township of

af ° ’In 8ad county °f Monmouth, did, in an open
fifJ*u1i manner> adjourn said sale until Tuesday, the
ty-foD I eighteen hundred and eigh-
aforesa'd® H time anc* piaee and between the hours

afog}% H the time and Plaee 80 adjourned to as
W Auesday, the fifteenth day of April, A.
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and at the Court House aforesaid, I did, in an open ad
public manner, expose to sale, at public vendue, to the
highest bidder, all the land and real estate in the herein-
before recited writ, particularly set forth and described.

And Alison E. Hutchinson, of the township of Wash
ington, in the county of Mercer and State of New Jersey,
bidding the sum of twenty-four hundred dollars for sad
tract of land and real estate, and no person or persons hd
ding so much or'more, the same was by me, at the tine

10 and place, and between the hours aforesaid, in angen
and public manner, struck off and sold to him for thet
amount, he being the highest bidder therefor.

Now know ye, That I, the said John I. Thompson,
Sheriff as aforesaid, by virtue of the premises above nmen
tioned, and for and in consideration of the said sund
twenty-four hundred dollars, the receipt whereof I b
hereby acknowledge, have granted, bargained and sdd
and by these presents do grant, bargain, sell and convey
unto the said Alison E. Hutchinson, his heirs and assigns,

20 all the followitig described lauds, tenements and real es
tate of the said William W. McChesney and John B
Hutchinson, builders and owners, viz.: The said building
is a three story and attic frame building, sixty feet and six
inches deep, by thirty-two feet and six inches front, with
addition in rear thirty-two feet, six inches, by five fed,
eleven inches.

Also, another addition four feet and seven inches by
eleven feet and one inch, erected on a lot or curtilage &
land, situate, lying and being in the borough of Asbury

-30 Park, in the county of Monmouth and State of New Jer-
sey, beginning at the northwest corner of Main Steet j
and Summerfield Avenue, runniug thence northerly
along Main Street, fifty (50) feet; thence westerly, a j
right angles with Main Street, one hundred and twenty |
(120) feet; thence southerly, parallel with Main street, j
fifty (50) feet; thence easterly, along Summerfield Ave j
nue, one hundred and twenty (120) feet to the placeo j
beginning, subject to all legal prior encumbrances.

Together with the hereditaments and appurtenances to

40 the same belonging; to have and to hold the hereby
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granted lands and premises, with the appurtenances, unto
the said Alison E. Hutchinson, his heirs and assigns for-
ever, according to the force, power and effect of the stat-
utes in such case made and provided.

In Witness Whereof, I, the said John I. Thompson,
Sheriff as aforesaid, have hereunto set my hand and seal
this twenty-eighth day of April, in the year of our Lord
are thousand eight hundred and eighty-four.

Signed, Sealed and Delivered 1
in the presence of j

J. L. HOWELL.
JOHN I. THOMPSON, Sheriff, [1.5s.]

State of New dJersey,
Mon mouth County,

Be it Remembered, that on the twenty-eighth day of
April, in the year of our Lord one thousand eight hun-
dred and eighty-four, before me, the subscriber, one of
the Masters in the Court of Chancery of said State, per-
sonally appeared John I. Thompson, High Sheriff of the
oounty of Monmouth, well known to me to be the grantor
mentioned in the within deed; and I having first made
known to him the contents of the same, he, the said John
m H 1 Sheriff as aforesaid, acknowledged

W esigned, sealed and delivered the same as his vol-

oary act and deed, for the uses and purposes therein
~pressed.

dJ. L. 'HOWELL,

Master in Chancery of N. .
S "ivrNgtS t

L Jonb I. Thompsgn, ﬁi%h Sheriff as ﬁf@resaid, do sol-
0} swear that the real estate deseribed in this deed,
made by me to Ahlss%lrll E. Hutchinson, was by me sold by

nd subsisting execution as is therein re-

mortised as required by law; and that the same 40
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was cried off and sold to a bona fide purchaser for the
best price that could be obtained.

JOHN I. THOMPSON.

Sworn and subscribed to, this twenty-eighth day of
April, A. D. 1884, before me, one of the Masters of the
Court of Chancery of the State of New Jersey. AndI
having examined this deed do approve the same, and or-
der it to be recorded as a good and sufficient conveyance

10 of the land and real estate therein described.

J. L. HOWELL,
Master in Chancery of N. oJ.
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