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Summons.

Tur State of NEw JERSEY to THE AMERICAN
SMELTING AND REFINING COMPANY, a cor-
poration:

You are summoned to

answer the annexed com-

(L.8.) plaint of THOMAS PEDERSON

in an action at law in the

New Jersey Supreme Court

and take notice that unless you file your answer

to said complaint with the Clerk of the said

Court, within twenty (20) days after the service

upon you of this writ and the annexed com-

plaint, the Plaintiff may proceed in the suit and
judgment may be entered against you.

Wirness, William S. Gummere, Judge of the
Supreme Court of New Jersey, at Trenton, this
29th day of February, 1924.

Josepr F. Drrcan, Attorney.
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Complaint.
NEW JERSEY SUPREME COURT,

MipprLesex Counry,

Tromas Prprrsox,
Plaintiff,
VS. Action at
Law.
AMERICAN SMELTING aAND Reriy. ( Complaint.
N CompaNy, a corporation,
Defendant.

The Plaintiff, Thomas Pederson, residing at
147 Lewis Street in the City of Perth Amboy,
County of Middlesex and State of New Jersey,
says:

1. On or about the 24th day of July, 1924,
the Plaintiff was an employee of the John Paskie
Construetion Company, which company was con-
structing a coal conveyor in the plant of the de-
fendant corporation, and Plaintiff was law-
fully in said plant.

2. On or about the said date the defendant
corporation was the owner of a certain engine
and said engine was being operated by said de-
fendant corporation or its servant or agent in
such a negligent and Improper manner as to lose
control of the said engine, thereby causing it to
collide and crash into the Plaintiff, who was
lawfully in said plant.

3

Complaint.

The negligence of the defendant consisted

D)
.
in this:
(a) Driving the engine at an improper and
excessive rate of speed.

Driving the engine in such a reckless,
careless and improper manner as to
lose control thereof.

Failure to give notice of approach.

Failure to control the motion thereof so
as to avoid striking persons in the vi-
cinity thereof.

Failure to provide the proper appliances
and brakes and to keep the same in
proper condition.

Failure to keep proper look-out for
persons inside the tank house.

Failure to propel the engine at such a
rate of speed safe to persons in the
vicinity thereof.

4. Plaintiff was always in exercise of due
care for his safety.
9. By reason of the collision aforesaid, the
Plaintiff was injured on and about the shoulders,
hands, head, and sustained a fracture of the left
leg and internal Injuries, causing great pain and
suffering which has continued from the time of
the accident and will continue in the future,

0. By reason of said collision, the Plaintiff
suffered and will continue to suffer great pain,
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Complant.

has become permanently disabled, has been com-
pelled to spend divers sums of money in alleviat-
ing his pain in attempting to effect a cure and
will be unable to work and has lost large sums
of money which otherwise he would have made.

The Plaintiff demands as damages, $15,000.00

and costs of suit.

JoserH K. DErcan,
Attorney for Plaintiff.

Answer.
NEW JERSEY SUPREME COURT.

MippLesex CounTy.

Tromas PEDERSON,
Plaintift,

V. Action at

Law.
;\.\Ui[i[(‘;\:\' SBI,ELT]NG AND REF[N- Ans\yer_

in¢ CompANY, a corporation,
Defendant.

The defendant herein in answer to the com-
plaint filed by the plaintiff says that:

1. Defendant has no knowledge or informa-
tion upon which to form a belief as to paragraph
one, and leaves plaintiff to the proof thereof.

2. Paragraph two is denied.
Paragraph three is denied.
Paragraph four is denied.
Paragraph five is denied.

Paragraph six is denied.

First DEFENSE.

The injuries sustained by the plaintiff as a re-
sult of the accident alleged in the complaint were

due to and caused by the contributory negligence
of the plaintiff.

20

40
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Answer.

Seconp DEFENSE.

The defendant herein was not negligent.

TuaIRD DEFENSE.

Plaintiff at the time and place the acecident
occurred was a trespasser and defendant is not
responsible for the accident nor liable for any
injuries resulting to the plaintiff therefrom.

JorN E. Toorax,
Attorney of Defendant.

7
Reply.
NEW JERSEY SUPREME COURT

MmbprLesex County.

Twomas Prperson,

Plaintiff,

VS. Action at

. Law.
AMERICAN SMELTING AND REFIN- Reply.

in¢ CoMPANY, a corporation,
Defendant.

The Plaintiff herein in reply to the Answer
filed by the Defendant says that:

1. The injuries sustained by the Plaintiff as
a result of the accident alleged in the complaint
were neither due to nor caused by the contribu-
tory negligence ot the Plaintiff.

The Defendant herein was negligent.

9

. The Plaintiff at the time and place the
accident oceurred was not a trespasser.

JoserpH F. DErcan,
Attorney of Plaintiff.
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Postea.
NEW JERSEY SUPREME COURT.

MippLEsEX County.

Taomas PEDERSON,
Plaintiff,
Action at
Law.
AMERICAN SMmErLTING AND REeFIN- | Postea.
ve Company, a corporation,
Defendant.

VS.

This case was tried before the Honorable
Peter F. Daly, Circuit Court Judge, with a Jury
at the Middlesex Circuit on April 9th and 13th,
1925.

The said Judge directed the jury to return a
verdict of no cause of action in favor of the de-
fendant and against the plaintiff.

Joa~x E. TooLan,
Attorney of the Defendant.

9
Notice of Appeal.
NEW JERSEY SUPREME COURT

Mmpresex Counry.

Tromas PEDERSON,
Plaintift,
Action at
VS. Law.
" Notice of
Appeal.

AMERICAN SMELTING AND REFIN-
ive ComMPaNy, a corporation,
Defendant.

To the AmEerican SmeLTING AND REFINING CoM-
PANY, a corporation, or Joun K. Tooran,
Attorney:

PrLease Taxke Norice that the Plaintiff, Thomas
Pederson hereby appeals from the whole of the
judgment entered in the above entitled cause in
favor of the Defendant, American Smelting and
Refining Company, against the Plaintiff, Thomas
Pederson, from the New Jersey Supreme Court
to the Court of Errors and Appeals.

Respectfully yours,

JoserH F. DERcAN,
Attorney for Plaintiff.

May SH995)

Al > . . .
Service acknowledged without prejudice.

Jorx K. Tooran,
Attorney for the Defendant.
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Grounds of Appeal.

COURT OF ERRORS AND APPEALS.

Tromas PEDERSON,
Plaintift,
1. \ Grounds
of Appeal.
AMERICAN SMELTING AND REFIN-
ing Company, a corporation,
Defendant.

O~ APPEAL FROM THE NEW JERSEY SUuPREME Count

Now comes the Plaintiff-Appellant, Thomas
Pederson, by his Attorney, Joseph F. Deegan,
and sets down the following grounds of appeal
from the judgment of the New Jersey Supreme
Court, Middlesex County in the above stated
cause.

The court erred in granting the motion for ¢
direction of verdiet made by the Defendant at
the conclusion of the case.

The court erred in refusing to allow the jury
to pass upon the questions of fact raised in the
issues tried.

Dated: May 14, 1925.

JoserpH F. DERGAN,
Attorney for and of counsel
with Plaintiff-Appellant.

11
NEW JERSEY SUPREME COURT,
Mooresex Counrty Circuir.

April Term, 1925.

TroMas PrbrRsON,
Plaintift,

VS.

AMERICAN SMELTING AND REFIN-
NG Company, a Corporation.
Defendant.

Transeript of stenographer’s mnotes of evi-
dence in the above entitled cause, taken before
I [o;. Perer K. Davy, Circuit Court Judge, and
a Jury, at Middlesex County Court House in the
(jity of New Brunswick, New Jersey, on the
cighth day of April, A. D. 1925, at 3.55 P. M.

APPEARANCES :

'J' :' P nl T Q
oxm‘u F. Dercan, Esq., Josepr C. Paur, Esq,
Counsel for the Plaintiff,

T oo gy ey L
Joux K. Tooraw, Esq., Counsel for the Defend-
ant.

A Jury being empanelled and found satisfac-
tory, they were sworn.

ADJOURNED UNTIL To-Morrow, THURSDAY, APRIL
9w, 1925, aT 10:00 A. M.




NEW JERSEY SUPREME COURT,
MmpLresex County Circurr.

April Term, 1925.

Tromas PEDERSON,
Plaintiff,

AMERICAN SMELTING AND REFIN-
ing Compaxy, a Corporation.
Defendant.

Transecript of stenographer’s notes of evidence
in the above entitled cause, taken before Hox.
Prrer F. Davry, Circuit Court Judge, and a Jury,
at the Middlesex County Court House in the City
of New Brunswick, New Jersey, on the ninth
day of April, A. D. 1925, at 10:00 A. M.

APPEARANCES :

'y n
Josepa F. Dercan, Hsq., Josepr C. Paur, Hsq,
Counsel for the Plaintiff.
Joun E. Tooran, Esq., Counsel for the Defend-
ant.

Mr. Deegan: The complaint states that the
accident took place in 1924. T move to amend
that to read 1923.

Mr. Toolan: There is no objection on our part.

Mr. Deegan opens the case for the Plaintiff.

Mr. Toolan opens the case for the Defendant.

13
Thomas Pederson—for Plantiff—Direct.

Taomas Prperson, the Plaintiff, being duly
sworn according to law on his oath, saith:

Direct Examwnation by Mr. Deegan :

Q. Mr. Pederson, you are the Plaintiff in this
action? A. Yes, sir.

Q. You live in Perth Amboy? A. Yes, sir.

Q. How long have you lived in Perth Amboy?
A. About eighteen years.

Q. How old are you? A. Thirty-nine years
old.

(). Married man? A. Yes, sir.

Q. Children? A. Yes, sir.

Q. How many? A. One.

(. By whom were you employed on July 24th,
19237 A. John Pasky.

Q. What sort of a contractor is he? A. Iron
worker.

(. Where were you employed on that day?
A. At the American Smelting & Refining Com-
pany.

(. How long had you been employed out in
the American Smelting and Refining Company
plant before July 23rd, 19232 A. About five
days, five to six days. On my second week out
there.

Q. Who was your foreman on the job at the
time? A. Fellow by the name of John Crancich.

Q. What were you getting at the time? A.
Ten dollars a day.

Q. Can you tell the Court and jury what hap-
pened on July 24? A. In the afternoon of July
24 we were through riveting and we had—the
vest of the gang had a few holes to drill; in the
meantime I went over to the toilet.
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Thomas Pederson—rfor Plamtiff—Durect.

Q. Where were you working while riveting?
A. At the coal pulverizing plant.

Q. What kind of building is that? A. That is
a high brick building, brick and steel.

Q. Tell us how you went to the toilet? A.
Why, from this building and over into the tank
house.

Q. What building did you go through first be-
fore you went into the tank house? A. Blasting
furnace, they call it.

Q. Who directed you to the toilet? A. The
foreman.

Q. What foreman? A. My foreman that I
worked under.

Q. Did anybody ever direct you to any other
toilet? Did you know of any other toilet in the
yard? A. No, sir.

Q. How did you go to that toilet? A. Had to
come 1n through the door of a little office there,
and there is one door open leading into the tank
room; you have to cross two tracks inside of the
tank room to get over on the left-hand path;
there is a path that walks down to the toilet,
away down to the other end of the building.
When I went in there, there was an air locomo-
tive standing in the doorway, so I had to come
in through the office, to pass over in front of
that engine, and I went back, and when I come
back the engine was still there. I stopped just
for a second to see if everything was all right to
go through there, and before I knew anything,
why, I was clipped in between two cars, the en-
gine and two cars.

Q. How many entrances are there into the tank
house? A. There is only one.

15
Thomas Pederson—rfor Plamtiff—Dairect.

(. What is just opposite the entrance as you
oo in on the left-hand side? A. It is a scale
house.

Q. Is that enclosed? A. Yes.

Q. Were the doors locked? A. The door was
locked. A lot of copper sheeting there, what
they call anodes, were piled up in front of
there.

(). Was there any other entrance that you used
to go in at that point? A. No.

Q. How wide is that entrance that you went
through? A. That T could not say, how wide it
18.

Q. What is on the ground as you go into the
tank house? A. Switches.

Q. What kind of switches? A. Small switch
for narrow gauge railroad track.

Q. How wide are those rails apart? A. I im-
agine about two and one-half feet.

Q. If an engine is going through that doorway
is there enough room for a person to pass
through? A. No, sir.

Q. When you went in there was room enough
to go in? A. Yes.

Q. On what side? A. On the right-hand side
by the office.

Q. On the right-hand side going in? A. Yes,
sir. By the office.

Q. How much space did you go through on the
right-hand side? A. Well, I had about four to
five feet.

Q. How much was on the left-hand side? A.
There would not be none there. I had to eross
in front of that engine to out or in.
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Thomas Pederson—for Plaintiff—Direct.

Q. So you passed in on the right-hand side of
that entrance? A. Yes, sir.

Q. Did you have to cross the tracks to get to
the toilet? A. Yes, sir.

(). What direction did you pursue after you
oot into the tank house? A. Well, after 1 got
into the tank house I had to turn to my left to
oet over the tracks, and then stay on the left
side of these tracks in order to get down to the
toilet.

Q. How long is this engine that was in the
doorway? A. That was lying right in the door-
way.

Q. How long was it, about? A. T imagine the
engine is about ten feet long.

Q. Do you know what kind of an engine it
was? A. An air engine.

Q. What was the distance between the engine
and the two cars that vou passed through? A.
About four to five feet. :

Q. Were there any cars farther down the same
rail? A. Yes, sir. They were unloading them.

Q. Was that engine standing still when you
went in? A. Yes, sir.

Q. How far a walk is it to the end of the tank
room? A. T imagine about three hundred feet,
maybe.

Q. Is the toilet at the extreme end of the tank
room? A. Yes, sir.

Q. How long were you in going through the
cars, on your way in, to the time you came back
again? A. Couldn’t have been more than five
minutes.

Q. Was the engine in the same position when
you came back, as when you went in? A. Yes,
sir.

1

Thomas Pederson—rfor Plamtiff—Direct.

Q. Were the two cars in the same position as
when you went in? A. Yes, sir.

Q. You say before that there was a scale house
on the right-hand side as you went out? A. Yes,
sir.

Q. Was that exit closed? A. Yes, that door
was closed.

Q. What sort—is it just like an ordinary door
that you go through? A. No. It is a sliding
door.

Q. Where are the scales in the tank room, or
outside of the tank room? A. Outside of the
tank room.

Q. Is there any covering over the scales, as
vou come out? A. Yes. Sort of a shed, I guess.

Q. How long is that shed? A. That I don’t
know.

Q. Is it an addition to the tank room? A. Yes.

Q. Give us an idea roughly. Was it 100 feet
long, or 20 feet long, or 10 feet long? A. I
imagine about 10 feet long.

m s

Q. The scales were to weigh these cars as they
came out of the tank room? A. Yes, sir.

Q. Was that exit closed to you, the scale-
house exit? A. Yes, sir.

Q. Why didn’t you come out on the right-
hand side of the engine and the door? A. I
couldn’t.

Q. For the same reason that you didn’t go in?
A. Yes, sir. '

3 =

Q. Could you have crossed the tracks at a
point other than the point you came out? A. No,
sir.

Q. Why? A. Because there was no room.
?Fhe_v.have places where they dip the copper in,
1iron-like.
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Thomas Pederson—for Plawntiff—Direct.

Q. You say you had been working there a
week? A. Yes, sir.

Q. Have you used the same toilet ever since
you have been employed out there? A. Yes, sir.

Q. How many times a day would you go to this
toilet? A. Well, about twice a day.

Q. Did you see other members in and around
the pulverizing building, other employees of the
A. S. & R., and other employees of the casting
building go into the same toilet? A. Yes, sir.

Q. Did anybody ever stop yvou going into that
toilet? A. No, sir.

Q. Is there any sign on the door? A. No.

Q. Was there any sign in the pulverizing build-
ing that you were in, telling you what toilet to
use? A. No.

Q. Did any official of the A. S. & R. Company
tell you which toilet to use? A. No, they never
did.

Q. You say that you paused, just as you were
about to go through this opening between the
engine and the two cars? A. Yes, sir.

Q. Did you see anybody on the engine? A. No,
I didn’t see anybody in the engine.

Q. Do you know where the engineer sits? A.
Yes, he was sitting in the back of it.

Q. Was there any bell on this engine? A. No.

Q. Was there a whistle on it? A. No.

Q. Did you hear any kind of a bell or whistle at
the time it started? A. No, no whistle or no bell
was sounded. No warning was sounded.

Q. Do you know anything about air engines?
A. Yes.

Q. Are they capable of getting up speed more
quickly than gasoline?

19
Thomas Pederson—for Plaintiff—Direct.
Mr. Toolan: T object.

A. Yes, sir.

Mr. Toolan: I move that be stricken
out.
The Court: It is stricken out.

Q. Did you see other people going through this
opening between the engine?

Mr. Toolan: I object.

The Court: Why?

Mr. Toolan: Even if other people did go
between that did not give him any reasons
to go through. Two wrongs do not make
a right.

The Court: T will allow it.

Mr. Toolan: Prays exception.

Q. Did you see other people passing through?
A. Yes, sir.

Q. Is that why you followed this path?

Mr. Toolan: I object to why he followed
it

Mr. Deegan: I will withdraw the ques-
tion.

Q. What side of the engine was the engineer
on as you came out of the building? Was he on
the near side or the far side? A. He was on the
far side.

Q. In front or the back of the engine? A. He
was—the back part of the engine was facing me

and he was sitting in the front. He was backing
up.
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Thomas Pederson—for Plaimntiff—Dairect.

Q. How was this engine going into the build-
ing? A. He was lying there, going out. Where
he is sitting that is the front part of the engine.

Q. And the rear was where? A. The rear was
right in the tank room.

Q. Did he go forward or backward when the
accident happened? A. He went backward.

Q. Did you see any brakeman or any men
about the cars? A. No, I didn’t.

Q. The only people you saw were people com-
ing in and out this opening? A. Yes, sir.

Q. Was there anybody using the exit of the
scale house? A. No. They couldn’t. The doors
was closed.

Q. Was there anybody using the exit between
the front of the engine and the door as you come
out? That is, as you come out was there any-
body using the exit between the engine and the
door on the right-hand side as you come out?
A. No.

Q. Why? A. It was blocked up there. Couldn’t
get out.

Mr. Toolan: I object as to why. I move
that answer be stricken out.
The Court: It is stricken out.

Q. Tell us then what happened after this. A.
Well, when the car hit me, why, it left me with
the left leg broken and the knee cap badly—the
knee all bruised. And on my right foot took
my toe nails off and injured my back, my spine.

Q. With what speed, do you know, did this
engine back at the time you got caught? A. Very
rapidly.

21
Thomas Pederson—;for Plaintiff—Darect.

Mr. Toolan: I move that be stricken
out.

The Court: No. I will not strike it out.
It does not mean much.

(). Did you become unconscious right away?

Mr. Toolan: I object.

A. No.

Mr. Toolan: Let him tell what his con-
dition was. It is very leading.

Q. What was your condition at the time of
this? A. After I got hit, why, I was standing
up against the pile they had there by the door,
and this man that was running the engine said,
““What is the matter? Are you hurt?”’ I said,
“Yes.”” And after that they carried me in the
office and I don’t remember anything after that.

(. Did you recognize anybody that picked you
up that was there at the time the accident took
place? A. Yes, there was a foreman.

Q. What is his name? A. John Crancich.

Q. Where were you taken from there? A. I
was taken from there down to the doctor, and
from the doctor out to the hospital.

Q. How long were you in the hospital? A. I
was in the hospital from July 24 to August 14,
and then I went home.

Q. How long were you confined to your bed
after you got home? A. Up until December, and
then I got out on crutches, and I was on erutches
from December away up around July, 1924.

(. During this period what doctors attended

you? A. Doctor Meinzer and Doctor Urbansky. 40
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Thomas Pederson—for Plaimtiff—Direct.

Q. What other doctors? A. Doctor Henry, Doc-
tor MeCormick.

Q. X-rays taken? A. Doctor Klein took the
X-ray, and Doctor Silk.

Q. When were you first able to go to work
after this accident? A. I went to work March
2, 1924.

Q. As what? A. 1T got a job on a bus, driving
a bus.

Q. Why didn’t you go back to your old poh?
A. I couldn’t.

Q. Why not? A. I didn’t have the strength.

Q. What did you old job require, that you
didn’t have after the accident? A. I had to
climb up in the air, hang up on high beams, and
go up ladders, which I can’t do now.

Q. Why can’t you do it now? A. No, I can’t get
up a ladder. I haven’t got the strength in one
leg.

Q. Tell us what is the matter with your leg?
A. The leg is shrinking in, it is getting thinner
than the other, and there is no strength in it.

Q. Anything else? A. Don’t see as I can use
it. The musecles are all shrunken in.

Q. What kind of job did you take up on March
27 A. I got a job driving the bus the last few
weeks, and then I was taken off sick and I wasn’t
able to do anything up until July, 1924; then I
got a job on a bridge, running a motorboat,
where I can sit down and just take men back and
forth across the river to work.

Q. How long did you work there? A. I worked
there from July up to October 15.

Q. What happened after that? A. October 15
I was idle. I couldn’t do anything up until

23

Thomas Pederson—rfor Plaintiff—Direct.

around November T got a job as a night watch-
man.

(. Where? A. At Reynolds Brothers, Perth
Amboy. :

Q. What sort of place is that? A. It is a dry-
goods store.

Q. How long did you work there? A. T worked
there from November right up until Christmas.

Q. What year? A. 1924.

Q. And then what happened? A. Then I have
been off since up until March, somewheres around
the last part of March, March 23, and then T
have been a carpenter helper up until now.

Q. What are you doing now? A. Carpenter
helper.

(. How long have you been working there? A.
About a week and a half or two weeks.

Q. When you went to work as a bus operator
how much a week were you getting? A. Twenty-
seven dollars a week.

i ;

Q. What was your salary as an iron worker
a week? A. Sixty-six dollars a week, twelve
dollars a day.

Q. At this particular period? A. Yes, sir.

. (. What money were you making when work-
g at the A. S. & R. plant for Pasky? A. Ten
dollars a day.
T(g. How many days a week did you work? A,
Five and one-half days a week.
. .

Q. That is fifty-five dollars a week? A. Fifty-
five dollars a week.

T ; :

Q.. While you were laid up iron workers were
getting fifty-five dollars a week? A, Yes, sir.

Q. When you worked for the bus how much
wer Ty O 8 s g .

‘\61(3 the iron workers getting? A. Fifty-five
dollars a week.
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Thomas Pederson—for Plamtiff—Darect.

Q. When did that rate change? A. May 1.

Q. When? A. 1924.

Q. What did they get then? A. Twelve dollars
a day. \ ‘

Q. How much a week? A. Sixty-six dollars a

week.

Q. Are they getting that today? A. Yes, sir.

Q. On the bridge how much money did you
get? A. Thirty-five dollars a week.

Q. When you worked for Reynolds how much
did you get? A. Thirty dollars a week.

Q. And the iron workers were getting at that
time— A. Sixty-six.

Q. What are you getting today? A. I am
getting five dollars a day and I am working five
and one-half days a week, $27.50 a week.

Q. Have you figured out the loss in wages?
A. Yes, sir.

Q. What amount of money did you lose from
July 24, 1923, to March 2, 1924, the period you
have testified already that you were laid up?
Do you have those figures with you? A. Yes,
sir.

Mr. Deegan: 1 would ask permission of
the Court to have him refer to them for
the sake of quick computation. They are
already computed.

Mr. Toolan: I have no objection.

Q. Do you have with you the computation of
the salary loss? A. Yes, sir.

Q. Will you refer to it then? A. Yes, sir.

Q. You have it in your possession? A. Yes,
sir.

15
Thomas Pederson—rfor Plaintiff—Direct.

Q. Recite the amount of money you have lost as
the result of this accident.

Mr. Toolan: T wish he would give us
the figures.

(. Explain the computation. A. $5,134.75.

Mr. Toolan: I object to that.
The Court: That is stricken out.

Q. Ixplain item by item. A. From July 24,
1923, to March 2, 1924, 31 weeks at $55 a week,
$1,705. March 2, 1924, to March L, 1924, 2
weeks at $27 a week, $54. March 17, to July 20,
1924, 7 weeks at $55 a week, $385. 12 weeks at
$66 a week, that is from March 17 to July
20

(. Explain why you charge $55 for 7 weeks
and $66 for 12 weeks? A. Yes, sir. They went
up, the price of union scale of wages went up.

Q. What date? A. May 1.

Q. What is the seven weeks’ period? A. That
is the $55.

Q. What does that include? A. That includes
from March up until May.

Q. And then the twelve weeks is from when?
A. That is from May until July.

Q. The total of that item? A. $1,177.

Q. Explain the next item. A. July 20 to Oec-
tober 15, 1924, twelve weeks at $31, $372. Octo-
ber 15, 1924, to November 22, 1924, five weeks
at $66, $330. November 22, 1924, to December
24, 1924, five weeks’ lost, $36 a week, $180. De-
cember 25, 1924 to March 27, 1925, fourteen
weeks at $66, $924. March 27, 1925, to April 8,




40

26
Thomas Pederson—rfor Plammtiff—Direct.

that is one and one-half weeks, that is $38.50,
$57.75.

Q. What is the total loss? A. $4,999.75; hos-
pital bill $105; medical expenses $30.

Q. What is the total? A. $5,134.75.

Q. What sort of period have iron workers had
this period from the date of this accident to
date, from the standpoint of employment? A. I
don’t understand that.

Q. Is there much work or little work? A. Lots
of work.

Q). What big projects are under way now in
Perth Amboy where iron workers are in demand ?
A. The big bridge, and there are a lot of big
jobs around. Schools.

Q. What schools? A. There is a big school out
in Chrome, and there was some in Amboy. And
there is lots of work outside of Amboy.

Q. You have had plenty of opportunity, have
you, to go back as an iron worker? A. Yes, sir.

Q. There are some idle periods in here, par-
ticularly from March 17, 1924, to July 20, and
from October 15 to November 22, and from De-
cember 25 to March 27, 1925, this year. Can
you tell the Court why you didn’t work during
this period? A. Yes, sir; I couldn’t get employ-
ment.

Q. Did you try to get employment? A. Yes,
sir.

Q. Tell us what you did. A. I went from one
place to another, and every place they asked me,
“Well, what is the matter with your legs?”’ I
told them. ‘‘All right, we will let you know,
we will send for you.”” And T got that story all
over.
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Q. Who told you this story? Name some place.
A. One place there I tried to get on the buses,
Matuchis, and they put on four men since then.

Q. How old are you today? A. 39.

Q. You have always been in good health? A.
Yes, sir.

Mr. Deegan: That is all. T would like
to offer this in evidence as an exhibit, for
the purpose of computation, to help the
jury out. These are a mass of figures, and
it is a form of testimony sworn to, and
I would like to have it marked Exhibit 1
and have the jury consider it when they
go out. It is impossible to keep it all in
their minds.

Mr. Toolan: T do not think that ought
to go in.

The Court: Do you object?

Mr. Toolan: Yes.

The Court: Objection sustained.

Cross-Examination by Mr. Toolan:

Q. You were working for John Pasky, weren’t
you, as an iron worker? A. Yes, sir. ’

Q. The building on which you were working
for Mr. Pasky was known as the Coal Pulver-
1zer, isn’t that true? A, Yes, sir.

Q. That building was how far from the tank
room, that is the building in which you were in?
A. About 400 feet, T imagine,

Q- Do you think that you could, with these
bo'oks. here, show us the relative position of the
3‘:mldmg on which you were working, and the
tank room? T mean, place those books about at
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the position the two buildings are in. A. Ye.s,
sir. This is the coal pulverizing plant, and in
here is a building where they take these castings
out of the furnace, you come down through here,
this is the tank room, and go over here and get
into this door in the tank room, cross these two
tracks and go down here on the left side down to
the toilet. The toilet is down in here (indicat-
ing). :

Q. The tank room is closer to the river thz'm
the coal pulverizing room, isn’t it? A. Yes, sir.

Q. That is, the tank room is east of.the coal
pulverizer room, that is true, tepit tii T ie
river is east? A. Yes, sir. :

Q. You were going to the toilet this day,
weren’t you? A. Yes, sir.

Q. You had gone to the toilet and you were on
your way back when you were hurt? A. Yes,
SIT.

Q. How did you get into the tank room? A.
Through this door by the office.

Q. That is through the center of the t'unl;
room, isn’t it, about the center? A That: ]
couldn’t say. :

Q. Through the wide doors? How wide is the
door that you went in? A. I imagine about ten
feet. :

Q. Was that the same door you were going to
get out of? A. Yes, sir.

: Q. Where is that door located with respect t-o
the sides of the tank room? Which side 1s 1t
on? Which side of the tank room, the one you
were in? A. It is in the center of the tank room.
Q. You have stated that this is the tank room,

40 and that this is the coal pulverizer room, and
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this is the building in which you were working?
A. Yes, sir.

Q. Now, when you come out of this building
the toilet that you had to go to was located on
what side of the tank room, on the inner side or
the far side? A. On the far side in the tank
room.

Q. If this is the coal pulverizer room, then
yvou had to go over on this side of the tank room,
isn’t that so, the far side? A. Yes, sir.

Q. When you say you went through the middle
door of the tank room, where do you mean? As-
suming that this is the tank room, will you show
me about what position it will be in? A. Well,
[ imagine the door would be right here (indi-
cating).

The Court: Have you any plans?

Mr. Toolan: Yes, we have them.

The Court: Why don’t you put them in?

Mr. Toolan: I will put them in if
counsel has no objection.

The Court: Let me look at them.

Mr. Deegan: This is the present lay-out.
Do you have a blueprint showing it as of
the date of the accident, July 24, 19232

(Blueprint entered in evidence and
marked Kxhibit D-1.)

The Court: By agreement of counsel
this map is admitted in evidence.

Mr. Toolan: T have a more detailed
print showing the arrangements of more of
the buildings. I will offer this. There
seems to be no objecticn.

The Court: By agreement this exhibit
marked D-2 is now admitted in evidence.

40
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(Blueprint entered in evidence and
marked Exhibit D-2.)

Q. Now, Mr. Pederson, will you step down here
just a moment? I show you this building here
marked in red outline here, and ask you whether
or not that is the location of the coal pulverizer.
A. I don’t know. I don’t understand that blue-
print.

By Mr. Deedgan:
Q. Have you an idea of this now? A. Yes, sir.

By Mr. Toolan:

Q. Do you, Mr. Pederson, recognize this as the
location of the coal pulverizer building here
marked ‘‘X,’’ and the tank room marked in red
outiine here, which 1 will mark as ¢‘Y,’’ that the
coal pulverizer building marked ‘‘X’’ and the
tank building marked ‘Y’ are the proximate
location of the buildings there? A. I don’t
understand it.

Q. Is that the location of the buildings about
as they were on the day you were hurt? A. Yes,
sir.

Q. I show you these white lines marked
through a portion of the tank room and ask
you .whether or not that is about the lay-out
of the track system through the center of the
tank room. A. Yes, sir.

Q. Will you please indicate through what door
you went into the tank room? A. Yes, sir; I
came from out of this door here and went up
through here and over through here and went
in here (indicating).
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Q. You went in this door here, the door marked
““Z,” is that right? A. Yes, sir.

Q. You are sure about that, that is the door
you went in? A. I went over to the door next
to the office, that is all T know.

Q. Here is the office right here, is it not? A.
Yes, sir.

Q. Marked just below the point where I have
marked the ‘‘Z.’” And you went in the door
closest to the office, you remember that? A.
Yes, sir.

Q. And then where did you g0? A. Went over
across here and went down this path here and
down into the toilet.

Q. To the toilet, the point marked ol 2
that right? A. Yes, sir.

Q. And when you came out how did you come
out? A. Come back the same way, come back
and out and over, that is, I got as far as here
when I got hit.

The Court: Mark that where he said
he was hit.

Q. Will you show us about where you got
hit, can you show us on here? A. I got hit there
in the door.

Q. About here, marked “P’’? A. Yes, sir.

Mr. Deegan: I would like to know the
scale first, so that the man can locate
better. You may ask him how many feet
from the door he was hit, and then you
could scale it out on the map.

Mr. Toolan: I will not hold him down
to any definite point on that.
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The Court: He says about there. The
jury understands that.

The Court: What is the scale of the
map, Mr. Toolan?

Mr. Toolan: Three thirty-seconds equals
one foot.

By the Court:

Q. About how far were you from the door
when you were struck? A. About four to five
feet away from the engine. The engine takes
up about

Q. How far were you away from the door
when you were struck? You say you were struck
near the door. How far away from the door
were you, about? A. I imagine about six or
seven feet,

By Mr. Toolan:

Q. Now, Mr. Pederson, there is a switch on
here where these two tracks come together, just
before the door, is there not? Were you hit
beyond that switch, or not? A. That I couldn’t
say.

Q. The engine, as I understand it, was in the
doorway here? A. Yes, sir.

Q. How many cars were along there in front
of the engine? A. There was two cars there to
my knowledge, what he hit me with.

Q. Those cars are about how long, Mr. Peder-
son? A. About eight or ten feet long.

(. What kind of cars are they? A. Flat cars.

Q. When you say flat cars, how high from
the ground is the flat bottom of the car? A.
About two feet—akout three feet, I imagine.

36y
o

Thomas Pederson—for Plaintiff—Cross.

(. About three feet, that is the flat bottom
of the car is about three feet, is that what you
mean? A. Yes; sir.

Q. Isn’t the bottom only about a foot from the
ground, of these cars? A. I never seen the cars
unloaded. They were loaded up by coppers.

Q. Were they loaded the day you were struck?
A Yes insip,

Q. Those cars are loaded with long strips of
copper, are they not? A. They are loaded with
square pieces of copper, with a hook on them,
they lift them up.

Q. This strip of copper is about how thick,
they are loaded with? A. I don’t know.

Q. They are long slabs of copper, are they
not, that are put in these cars and dropped down
into them lengthwise? There are racks on the
ars to hold these slabs of copper isn’t that so?
A. I don’t know.

Q. What does the car look like when it is
loaded? How high up is the car when it is
loaded? A. The car is up about five feet, five
and one-half foot,

Q. You could look over the top of the ecars,
couldn’t you, when they are loaded? A. No,
sir,

Q. You could not look over the top of the cars
when they are loaded with copper? A. No, sir.

Q. How tall are you, Mr. Pederson? A. Six
foot one.

Q. How high is the engine? A. That T don’t
know.

Q. Well, about how high? A. Higher than
me,
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Q. In other words, it is more than six foot
high? A. Yes, sir.

Q. How much higher than six foot? A. That
I don’t know.

Q. Isn’t it a faet, Mr. Pederson, that you
could stand there and look over the top of that
engine? A. No, sir; not that I know of.

Q. You say it is higher than six foot. Now,
how much higher? I don’t want to hold you
down to inches, but approximately. Will you
indicate on the wall here, so the jury can see,
and we can stipulate about how high the engine
is?

Mr. Deegan: I will admit, for the pur-
pose of illustration, the picture of the
engine and the cars. We will admit those
two pictures.

Mr. Toolan: How about these?

Mr. Deegan: We will admit that.

(Photograph of engine and cars en-
tered in evidence and marked D-3).

(Photograph entered in evidence and
marked D-4).

(Photograph entered in evidence and
marked D-5).

Q. T ask you, Mr. Pederson, whether or not
this photograph marked exhibit D-5 shows the
two doors looking from the inside toward the
outside of the tank room, that is the two doors
shown on the blueprint “N’’ and ““P,’’ about
that point. A. Yes, sir. ’

Mr. Deegan: I would like to have him
identify each exit.

)
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Q. Now, Mr. Pederson, when you came in you
went through this door marked HNsthat sis
correct? A. Yes, sir.

Q. You testified on direct examination that
the engine and cars were in the same position
when you went in the building as they were
when you attempted to come out, that is true,
isn’t it? A, Yes, sir,

Q. So that when that engine was standing in
the doorway you were able to get by that engine
into the tank room, weren’t you? A. No, sir.

Q. What is that? A. I didn’t understand that
last.

Q. If you don’t understand me, you ask me
and I will repeat it. A. All right,

Q. I say that you testified on direct ex-
amination that the engine was in the same Posi-
tion when you went in the building as it was
when you started to come out. A. Yes, sir.

Q. And you went in through that door marked
“N’” on the blueprint? A. Yes, sir.

Q. With the engine standing in the doorway,
didn’t you? Yes, sir.

Q. Why couldn’t you go out that doorway
when you got down to that point, with that
engine standing in the doorway? A. I had to
cross the track with the engine to get out through
the doorway.

Q. Why did you have to cross the track? A.
Because I couldn’t get out through the door
with the copper cars standing in the door, you
would be squeezed on the side, and there was
copper standing alongside of the door, on the
left side of the door.
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(). Which side of the track C-.id you go in w.hen
vou went into the tank room? A. On the right
side. . .

Q. As you were traveling? A. Yes, sir. *

(). Wasn’t- there room enough also on the left
side to get in? A. No, sir. Then I had to get
in front of those cars going into the tank room.

Q. Will you step here just a second? .\Vhen
yvou went in, the engine, as T understand it, was
:s*tanding" in this doorway, is that correct? A.
Yes, sir. S

Q. You had room enough to g().through there’
A. Yes, sir; on this side (indicating). :

Q. When you came down you came along t111§
aisle that leads right along here, did you not?
A. Yes, sir. .

(). And then crossed over here? A. Yes, sir.

(é. Why didn’t you come out that way? .A.
I couldn’t, because the cars were standing
there. | : A

Q. Because the cars were standing where?
A. Right in the doorway.

Q. \Vell, it was the same engine that was there
when you went in, wasn’t it? A. Yes. :

Q. Well, if you had gone in on this side, why
couldn’t vou leave on this side? A. No, because
a lot of e‘opper was standing there, 1ay.ing there.
A lot of pieces of copper was lying right th@l:(?
by that doorway, and if I went out throug}l this
\\;av, the engine would have squeezed me. Fhe}’e
was more room over here by the office to get in
and go across there and then come back the
same way and come out this way.

Q). In other words, you say there was copper
here that would not permit you to go through,
is that right? A. Yes.

&
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Q. There was room enough hetween the track

and the wall of the building, wasn’t there? A.
No.

Q. If there wasn’t any copper there wouldn’t
there ke room enough? A. If this car wasn’t
loaded with eopper.

Q. Which car? A. There was a car by the
engine there.

Q. On which side of the engine? A. On the
right-hand side going out.

Q. Do you mean inside of the tank room?
A. No. On the outside. Right by the

Q. Will you show me where the car was that
prevented you from going out? A. The car is
supposed to be out here, but the door is here,
and here is the car in there with the copper on.

Q. The engine was standing in the doorway,
wasn’t it? A. Yes, part of the engine here.

. The cars would not be standing in the door-
way, too, could they? A. Well, part of them
were standing there.

Q. What T want to know 1s, was the engine en-
tirely outside the building? A. No, sir. Almost
inside of the building.

Q. Was any part of the engine inside of the
building? A. Yes, sir.

Q. How much? A. Almost the full length of

it.

Q. Then, the only thing obstructing the door-
Way was the engine, wasn’t it? A, Yes, sir.
And then that copper there.

Q. Where was the copper? A. The copper
was right here by this door here.

Q. In what? A. Lying on the floor.

Q. Piled how high? A. About five feet.
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Q. Ts that the reason that you could not go out
of that door? A. Yes, sir.

Q. Why didn’t you go out this door here?
A. This door was closed.

Q. Now, as a matter of fact, Mr. Pederson,
isn’t this door, and both these doors in the
tank room open all the time when they are doing
husiness out there at the American Smelting
and Refining plant? A. No, sir.

Q. And isn’t it a fact that these doors and
oxists and these tracks are being used con-
stantly, and they have to be kept open?

Mr. Deegan: I object.
The Court: T will allow it.
Mr. Deegan: Prays exception.

A. That door was closed.

Q. Did you try to open it? A. No, sir.

Q. There were only two cars say about eight
or ten feet long, that is true, isn’t it? A. Yes,
sir.

Q. Then, why didn’t you Mr. Pederson, when
you were coming down here, cross over these
tracks and come along the aisle here? A. No,
sir.

(). Why didn’t you? A. Because there was an
overhead crane there and the crane was lifting
up the slabs of copper and the men are work-
ing there with the stuff and there is mo place
for them to walk. There is a regular walking
path right down to here (indicating).

Q. That path shown between this point on
the tank and the track? A. Yes.
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Q. There 1s a wi i 1S si 1

te? o s a wide fusle on this side, is there
not? A. Yes. There is an aisle up to here and
then there is something comes out in here, I
guess a place where they dip it, or something.

.Q- There is a path, is there not, that leads
right here from the coal pulverizer, at the point
shown ‘‘door,”” right on around here up to the
toilet, isn’t that so? A. I don’t know.

Q Did you inquire for such a path? A. No,
sir.

NI S

Q. Nobody ever told you about it? A. No.
m d
[he foreman took me over to the toilet.

(. That was your foreman? A. Yes, sir.

:T S 1V 1 1

(.t)::\ol,ody from the Guggenheim plant, you
testified, ever told you to use that toilet, did
they? A. No, sir.

.Q. D1.d you {ry to find a path around to the
toilet witheut crossing all these tracks? A. No
sir. :

el e g

.Q. f.lhl_s was the first time you had ever seen
this air engine, wasn’t it? A. Yes, sir.

Q. You never saw it operate? A. No.

.Q. Sf) you don’t know anything about that
air engine, do you? A. No.

; .
‘ Q. -You don’t know how fast it could go, or how
fast it could not go? A. No, sir.

Q. So that when you said it could go very
swiftly on cross-examination you didn’t mean
that because you didn’t know, did you? A. Yes
|. a >‘ ~. e s i ’\ ’
sir. If it hadn’t come so swift I would have got
out of the way.
| Q.. Th(? engineer, or the man who operates this
engine sits where on this engine? A. He sits in
the back here.
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Q. Sits on the end nearest to the door shown
on this photograph, exhibit D-3? A. Yes, sir.

Q. On which side of it? A. On the other side.

Q. On the right side as it is facing? A. Yes,
sir.

Q. That engineer sits down low, doesn’t he?
A. Yes, sir.

Q. It is not possible, is it, for the engineer to
see anybody on the track from the position from
which he operates this engine, is it? A. I don’t
know, Mr. Toolan.

Q. Well, he sits down low on a seat up at the
front end of the engine, or back end, whichever
you choose to call it, on one end of the engine,
anyway? A. Yes, sir.

Q. Down low, is that it? A. 1 don’t know whe-
ther he sits low.

Q. Didn’t you see the engineer? A. After I
was hurt, yes.

Q. He wasn’t sitting in his seat, then, was
he? A. No, sir; he was off.

Q. So you don’t know where the engineer sits,
do you? A. He sits on the end of it.

Q. You didn’t see him there, did you? A.
No. The engine come ahead.

Q. You mnever saw the engineer on this
engine at all, did you, you never looked for
him? A. Yes, sir; I looked to see if there was
anybody—if the engine was in operation.

Q. You saw the engine was standing still, is
that what you mean? A. Yes, sir.

Q. You never looked to see who was operat-
ing it, did you? A. I looked to see if the engine
was coming ahead.
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Q. Well, I say, you never looked to see who
was operating 1t? A, T wouldn’t know who was
operating it.

(. You didn’t look to see whether there was
any engineer ou it or not, did you? A. 1 couldn’t
see the man from where I was at.

T -

Q. You couldn’t see any man? A. Couldn’t
see anybody.

Q. And you didn’t take any pains to look to
see 1f there was anybody? A. Yes, sir; I looked
in that direction.

. Q. You were passing in front of that engine,
1isu’t that so? A. Yes, sir.

(. You couldn’t see the man who operates it
from where you were passing through? A.
Jefore I passed in front of the engine [ looked.

Q. Looked where? A. Looked in back of the
engine there.

Q. Where did you look? Through the end that
you were going to walk through? A. No, sir.
Looked down towards the back part of the
engine.

. Did y : ly ? 1

Q. Did you see anybody? A. No, sir; I didn’t
see anybody.

Q. Did you walk up the other end of the
engine and stand there and look to see if there
was anybody on that end? A. No, sir.

Q. Or you did from the position in which vou
were going to walk through, vou looked? A.
Yes.

@. And didn’t see anybody? A. No.

Q. So that you don’t know whether there was
anybody there to operate it or not? A. Couldn’t
see anybody.
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Q. And then you took a chance on walking
through? A. Yes, sir.

Q. Now, Mr. Pederson, you know it is danger-
ous for you to walk between ties, don’t you? A.
Yes, sir.

Mr. Deegan: I object.

The Court: Why?

Mr. Deegan: It calls for a conclusion.

The Court: Yes, this is a party who can
be probed as to whether or mnot he had
any conclusions. He can also be probed
as to what his mental attitude was. Ob-
jection overruled. You may take an ex-

ception.

Q. You know that, don’t you? A. Yes, I
wouldn’t go across if I thought it was danger-
ous.

Q. You know that whenever you walk in be-
tween open cars that you are taking a chance,
don’t you? A. Yes, sir.

Q. And especially you know you are taking a
chance if you don’t first look to find out if there
1s an engineer ready to operate the engine? A.
Yes, sir. If you don’t see anybody there you
take a chance on going across.

(. You didn’t look to see whether there was
anybody there, did you? A. Yes, sir; I did.

Q. Do you know which end of the engine the
engineer sat on? A. On the right-hand side.

Q. The front end? A. No. The left-hand side
going out.

Q. The end farthest away from you? A. Yes,
sir.
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Q. From a position in which you could not see
him from where you were, isn’t that right? A.
No.

Q. Isn’t that right? A. Xen mir

(. So that you started to walk through in be-
tween the engine and the car; without looking to
see, or rather making an observation from a
point where you could see whether the engineer
was there or not, isn’t that so? A, No, sir. 1
looked up to see that the car wasn’t in ’motion
and the engine was standing still.

Q. That is all you did look for, isn’t that so
to see whether the car was in motion? A. No.’
[ was looking to see if it was safe to go across.
| Q. What did you look for besides that? A
Se(i there wasn’t anything in motion there, =

Q. That is all you looked TOr en e ey
looked for danger. ;

/ m ’ ra e
N o e

e ; yes, sir.

Q. Was there one there? A T didn’t see any-
body. :
SIS
;1i1?]‘)(3]iuoﬁgvlgiftr look.t.o see whetl.ler there was

JUUHY 81VINg any signals for this train to 20

al 0 S ] 3
1a}head. A. There was no one in that path across
here. |

: Q. .You didn’t look for anyone who was giv-
g signals to have this train come ahead bdid
you? A. I didn’t look for anybody ; no" sir

Q. This track is only two feet Wide’ isn”t it
;).\'] actual measurement? A, About two’a.nd one-’
alf feet, T guess.
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1 b g ?
Q. Two feet, I said, twenty-four inches?

The Court: He said, ‘I think it is about
two and one-half feet.”’

Q. Is that what you say, you think it is about
two and one-half? A. Yes, sir.

Q. How far was the engine from the car when
yvou started to cross? A. About four or five
feet. . . g

Q. You testified before in this case, didn’t you,
Mr. Pederson?

Mr. Deegan: I object.

The Court: Why? :

Mr. Deegan: Because it is not material
or relevant in this issue.

The Court: Why not? |

Mr. Deegan: That is my grounds for ob-
jection. . v

The Court: I know, but that 1s no

5 Y i ay it is not material.
ground; you s1mply.sq:V it 1s €
Why isn’t it material? ;

Mr. Deegan: Different proceedings than
in this case, and I don’t think it con-
cerns the issue today.

The Court: Suppose he made an ad-
mission of some kind on the outside, do you
think that is not evidential? Anywhere in
the proceeding? .

Mr. Deegan: I will withdraw the ob-

jection.

Q. You were examined before trial, were you
not, before Mr. Christopher in this matter? A.

Yes, sir.

40
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Q. Didn’t you then testify that the engine was
about ten feet away from the cars when you
started to cross? A. No, sir.

Q. ““Q. What T want to know is this, at the time
you started to eross the track, how far was the
locomotive from the cars,”’ do you remember
that question? A. Yes, and T said four to five
feet.

Q. Do you remember your answer: ¢‘I imagine
about ten feet’’? A. No, sir.

@. Do you say vou didn’t say that, or you don’t
remember saying it, which? A. T wouldn’t say’
[ didn’t say it because I never understood you
right then if you put that question to me.

Q. Wasn’t that question quite plain? A. I
don’t remember.

Mr. Deegan: I would like to look at
those answers,

Mr. Toolan: I will offer them In evi-
dence if you consent to it. I would like
to have that question read in connection
with another question in which he testi-
fies as to the distance being three and four
feet away.

The Court: I cannot direct counsel
how he shall conduct his examination.
You may bring that out later on.

Mr. Toolan: We will introduce the ex-
amination in evidence, if counsel does not
object to it.

Mr. Deegan: I will admit it in evi-
dence.

(Examination before trial entered in
evidence and marked exhibit D-6).
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Q. How far do you say now the engine was
away from the cars? A. Four to five feet.

Q. Were you looking at the engine as you
started across? A. Yes, sir.

Q. Looking at it up to what time? A. Looked
at it to get by there.

Q. Mr. Pederson, didn’t you stand there on
the other side of that engine and ecar for about
ten minutes? A. No, sir.

Q. Looking at this engine? A. No, sir.

Q. Before you started to cross? A. No, sir.

Q. Did you stop at all before you started to
cross? A. Stopped for a second just to see
that everything was all right to go across.

(). What did you do when you stopped? A.
Just looked around to see nothing wasn’t coming
either way.

Q. While there was only the one track there,
wasn’t there, for you to cross, just a narrow
gauge track? A. Yes, sir.

Q. It only would take about a step, wouldn’t
it, to get across it, just one step? A. Yes. Two
steps to get across it.

(). You step about a yard every step, pretty
near? A. Pretty near.

Q. It is only about two and one-half foot wide
so that you would step across in a single step,
as a matter of fact, only one leg was caught?
A. Both legs.

Q. Both legs were caught? A. Yes, sir.

Q. So that you were evidently caught right
in the middle of the track, weren’t you, as your
legs were crossing, as you were taking a step?
A. No. I imagine that when he give the bump
the right foot got it, and when he give it the
second bump the left leg slid down.
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: . . ’ .
Q. The train stopped Immediately, didn’t it?
A. Noy sir.
Q. HowiEdradid it ont : ‘
- Q How far did it go? A. Well, rammed
freight cars up a ways.
Q. How far did it ram the cars up? A
Rammed the cars up—-—-
e T
] Q. Isn’t it a fact that you were caught right
between them, and it was Just the one shock
and the brakeman yelled, ¢ Hey 7. and iiha- an.
gineer stopped it immediately? A. No, sir
k) A\T \ M r D) » - oL :
: Q. \O\}, Mr. Pederson, there are a number of
mhey exits from this building, are there not?
A. I don’t know. s
Q. Isn’t there : e PiDy i
. dude t‘t‘ll(f’r‘fz a dOO.I right here at the point
shown as ‘“C”’ on thisg print right here? A
[ never seen it,

Q. And also another door shown as ““D’’ here
on this pEIRtT AT noves seen them

Q. And aren’t there aisles running down all
through this tank room? A. Yes, sir
y BIE.
~ >
| Q. Couldn’t you have crossed these tracks and
1f11\en any of these aisles down through at any
time you wanted to? A. No. .

0 Tan? = ‘s /

o Isn’t it g fact, Mr. Pederson, what drew
You up to the point where you were standing

roa o 4 - .. 5
was the fact that you were curious to see this air
‘ngine and see it work? A. No sir

G .. Noair.

. (g; You never saw thig engine operate before?
*\-(;)‘ ot jslus engine, no, but I seen a lot of others.

). »An‘ engines? A. Yes, sir.

Q. If you saw a lot of
to recognize an air
A. Not that type.

Q.‘) ou didn’t know this was a steam engine or
Al air engine? A. No, not until I was hit

air engines you ought
engine when you saw one?
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Q. You didn’t learn it upon being hit, you
learned it afterward? A. I learned it after I
was hit.

Q. Notwithstanding you claim to be familiar
with air engines, you didn’t even know what
kind of an air engine this was? A. No, I didn’t
bother. '

Q. You never saw how slow these engines
operated around there? A. No.

Q. You knew that you were taking a chance
trying to step between those cars that day,
didn’t you? A. No, sir; if I had known that I
would not have stepped between there.

Q. You know it is dangerous to walk between
any cars, don’t you? A. Yes, sir. I wasn’t
forced to come down through there, I would have
never went in there.

Q. Did you inquire for any other way around?
A. No, sir. My foreman took me down there the
first day that I was on the job and showed me
where to go, and that is the only place that we
can get drinking water.

Mr. Toolan: That is all T have.

Redirect Examination by Mr. Deegan:

Q. Mr. Pederson, you say you had been out in
that plant about a week or five days? A. Yes,
sir.

Q. You had been in around this building two
or three times a day during that time? A. Yes,
sir.

Q. Did you ever go into any other part of that
building? A. No, sir.

Q. The only part you are acquainted with on
this blueprint is the course you have taken? A.
Yes, sir.
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Q. And you don’t know about the tracks and
the lay-out? A. No, sir.

(. Other than the path you had taken? A.
No, I was never there.

Q. Can you tell me if this is a door on this
map (indicating)?

The Court: That does not mean any-
thing on the record.

Q.- I “wildl “eall i et

The Court: The door to the right, as
an exit.

Q. Is that a door or is it not? A. I believe it
i1s a door.

Q. Does that bring you out into the open space,
as that map would appear to show? A. It brings
you into the tank room.

Q. On the way out where does it bring you,
after you go through that aperture there? A.
It brings you out to the open space where the
tracks are.

(. Can you tell me what this scale house is?
A. That is a shed outside of the building.

Q. Is it attached or is it apart from the tank
house? Do you know or do you not know? A.
No, T do not know.

Q. You have testified these tracks are about
two and one-half feet wide, and there is some
question as to the number of steps it would re-
quire to go over those tracks and on the other
side? A. Yes, sir.

Q. How many steps do you think it would take
to go over those tracks?
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Mr. Toolan: I object to what he thinks.

Q. Do you know how many it would take? A.
It would take two.

Q. Why would it take two? A. Because it
would all depend what position you would be

in, too.

Q. Is there an elevation? How far are the
tracks elevated above the ground? A. Three
or four inches off the ground.

Q. That would, of necessity, require more dis-
tance to cover in your steps?

Mr. Toolan: That is argumentative. [

object to it.
The Court: Objection sustained.

Q. I would like you to show the jury just the
ordinary pace, to measure it.
Mr. Toolan: I object.
Mr. Deegan: It has been brought out
that he weould take a yard. The average
pace, to my mind, is around eighteen

inches.
Mr. Toolan: That is admitted he would

take a yard and he is crippled now.

A. I can’t take that now.

Mr. Toolan: I know you can’t.

Q. What is the distance that you would take
in one pace?
Mr. Toolan: I object. There is no time
fixed; and he has already testified he could
step about a yard.

o1
Thomas Pederson—for Plaintiff—Re-direct.

~ . . a
Q. Show us your idea of the pace that you
would take, if your leg were not imjured.

Mr. Toolan: I object to that.

_Mr. Deegan: We have to determine the
distance of this pace. I maintain a man’s
pace 1s averaged eighteen inches, and not
a yard.

Mr. Toolan: A pace in the army is
thirty inches.

m = L V4 ks y 5 ]

.lh('a Court: We are getting a great deal
of evidence from counsel and not the wit-
ness.

By the Court:
. Q. How far did you step, before this accident
i making your ordinary pace? A. Well, I Would’
have to make three steps to get over that track.
Q. That is not the question. What was the
1gf11g’t11 of your ordinary step? A. I don’t know
I never measured it. .
Q. Can you indicate? A. Yes, about twenty-
four inches.

By Mr. Deegan:
Q. What would the length of your pace be
gommg over the track?
Mr. Toolan: I object.
The Court: Objection sustained.

Q. Mr. Pederson, did you ever see that con-

crete path as shown on that map? A. No, gir:
never, ’ :

| Mr. Toolan: It is not a concrete path.
It is a cinder path.

Q Did you ever see any Y] 1 2
bod sing that to go 40
around the tank house? A. NO, Sir;
’




52
Herman Herz, Jr—for Plamtiff—Direct.

(. In this examination before trial you tes-
tified that the distance between the engine and
the car was ten feet. Do you recall testifying
to that? A. No. What I figure on is from the
door.

Q. That is what you mean by ten feet? A. Yes,
sir.

Q. What was the distance then between the
end of the engine and the cars as you went
through this opering? A. Four to five feet.

Q. This ten feet in this examination before
trial, included the length of the engine? A. Yes.

Q. From the rear of the first car? A. Yes,
sir.

Q. How far is the switch from the door, do
you know, right here? A. I imagine about six
feet, six or seven feet, inside of the door.

Mr. Deegan: Can we stipulate the dis-
tance from the door to the beginning of
the switch?

Mr. Toolan: I do not know it myself.

Mr. Deegan: I will bring that out later
on. That is all.

Herman Herz, Junior, a witness produced on
behalf of the plaintiff, being duly sworn accord-
ing to law on his oath, saith:

Direct Examination by Mr. Deegan:

Q. Mr. Herz, did you investigate this accident?
A. I did, sir.

Q. Have you been down to this tank in the A.
S. and R. plant? A. Yes, sir.

Q. Were you in the casting building? A. I
don’t know what they call the different buildings.
I have an idea where they were located.

ey
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Q. When was this? A. August 17, 1923.

Q. Shortly after the accident? A. Yes, sir.

(. Did you notice any cinder paths from the
pulverizing building over around the tank house?
A. T did not see any.

Q. Did you see the scale house indicated on
the map? A. That is up on the left-hand corner?

Q. On the left-hand corner? A. Yes, sir.

Q. Is that attached, or isn’t it attached to the
tank house? A. I don’t remember.

Q. Did you see any signs warning anybody of
danger in the entrance on the right? A. No, sir.

Q. Did you see any fences through which em-
ployees were to walk? A. No, sir.

Q. Going in and out of that building? A. No,
sir.

Q. On either side of the entrance? A. No, sir.

Q. At the point where this accident took place,
—do you know where the accident took place?
A. Only from what Mr. Pederson told me.

Q. Did you see any signs on the toilet down
at the other end of the tank room? A. No, sir.

Cross-Bxamination by Mr. Toolan

Q. Who did you investigate this case for?

Mr. Deegan: I object as immaterial.
The Court: Can’t show the interest of a
wiitness? Objection overruled.

A. Attorney for the plaintiff.

Q. How long have you known Mr. Deegan? A.
I don’t remember Just how many years.

Q. Well, about how long? A. This was for the
attorney of the plaintiff, Mr. Paul.
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Q. Mr. Paul is not the attorney for the plain-
tiff. A. He is consolidated or connected with the
case.

Q. Mr. Deegan, you know as well as I do, is
the attorney of record in this case, don’t you?
A. 1 didn’t see any of the papers.

Q. Now, you are giving me a technical answer.
I say, you know that, don’t you? A. Mr. Paul
asked me to come up here and testify.

Q. You know that Mr. Paul is not the attorney
of record? A. I do not.

Q. Where does Mr. Paul have his office? A.
Newark.

Q. Where does Mr. Deegan have his office? A.
Perth Amboy.

Q. Have you ever been in Mr. Deegan’s office?
A. Yes, sir.

Q. How many times? A. Three or four times.

Q. Your connection with Mr. Deegan in this
case 1s most casual, isn’t it? A. Yes, sir.

Q. You were investigating this case for some-
body who had a substantial interest in it, weren’t
you? A. I was told to investigate it.

Q. By whom? A. By Mr. Paul.

Q. For whom? A. Mr. Paul, for the Zurich
Insurance Company.

Q. Where did you go when you went down to
the plant of the American Smelting and Refin-
ing Company? A. As I remember I was intro-
duced to Mr. Connors, and either before I saw
Mr. Connors or after T looked at the scene of the
accident.

Q. That is as far as you went, wasn’t it? A.
And told Mr. Connors that we would hold him
responsible for any payments we make.
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Q. Where did you go with Mr. Connors? A.
I believe I left him in the office.

Q. Well, did you go out alone then? A. As I
remember, I think I did, either before I saw Mr.
Connors or after.

Q. What do you mean you think now? I want
to know what you did, not what you think you
did. A. I don’t remember whether I went in
with Mr. Connors or after.

Q. Did you go any place other than to the
office to talk to Mr. Connors? A. No.

Q. You talked to Mr. Connors in the office?
A. Yeg) sir.

(. Where? A. In the office.

(). That is up in the frount of the plant, isn’t
it? A. As you go in, yes.

Q. You never even got into the plant, did you?
A. Yes, sir.

Q. Other than to the office? A. I was in the
plant.

Q. That is right at the entrance to the plant,
J:sn’t it? A. And you go through a yard to go
mto the office.

: Q. You go down the yard about 100 feet to get
into Mr. Connors’ office, don’t you, and there is
a building there? A, Yes, sir.

Q. And that is where you were? A, Yes.

Q. After you got through with Mr. . Connors
you went out again, didn’t you? A. No, isir.. |
looked at the scene of the accident.

Q. Who with? A. Alone.

Q. Did anybody escort you down there? A.
No, sir,

Q. How did you know where the accident hap-

}pened? A. From Mr. Pederson’s statement as
{0 where it was.
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Q. Mr. Pederson’s statement to you was so
clear that you could go right to the point where
this accident happened? A. Yes.

Q. Now, as a matter of fact, which side of the
building did you dook at? A. What building are
you referring to?

Q. The tank house? A. The upper left side.

Q. Well, which is that, north or south? A.
Which is the river here, east, this way?

Q. I am asking you, you were down there now.
Which side of the building you went down there
on? A. The upper left side.

Q. You were not talking about the upper left
side of a building. How did you get to the build-
ing you went to? A. Up from the office.

Q. Where is the office? A. Somewhere down

where the tack is. I should imagine it was down
here somewhere (indicating on map).

Q. In other words, the office is toward Perth
Amboy from the tank room?

Mr. Deegan: The witness has testified
to what position the office is in, and from
that map directions can be obtained.

Mr. Toolan: He has testified and 1 am
trying to find out if he knows what he
testified to.

The Court: Go on.

A. I don’t remember. This is two years ago. :
Q. You don’t say there aren’t any ‘‘no admit-
tance’’ signs down there, and that there were at
that time? A. I didn’t see any.
Q. Did you look for any? A. Yes, sir. '
Q. Was your attention called to it? A. No, sir.

o7
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(. You were not investigating this case from
that point of view? A. I was investigating to
find out if there was a third party element in it.

(. You didn’t go over to the toilet, did you?
A. I walked within ten feet of it.

Q. Which way? A. I should say north on the
map.

Q. By what method did you use to get to the
toilet? A. I walked up from—T can show you on
the map, walked up here somewhere, and down to
one of these doors, I don’t 1ememb01 which, and
down over there, some path, and down.

Q. You didn’t look for any path, did vou, from
the clay filter room, did you? A. Other paths?

Q. Any path, yes. A. That is the only path I
took notice of.

Q. You didn’t look for any, did you? A. That
is the only one I took notice of.

Q. You didn’t look for any other, did you? A.
That is the only one I could see.

Q. Did you look for any other one? A. I did
not see any other one.

Q. Will you answer the question? You under-

stand it. A. I looked around for all paths T
Lould ﬁnd.

Q. Who suggested that to you? A. No one sug-
gested anything to me.

Q. You were in the plant once, is that right?
A. Yes, sir.

Q. For how long a period? A. About half to
three-quarters of an hour.

Q. This American Smelting and Refining plant
18 qmtc a complicated plant? A. It i 18, Sir.

. Buildings scattered all over? A. Yes, sir.
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Q. And tracks running all over in all direc-
tions? A. Yes, sir. '

Q. It is a complicated industrial yard, isn’t it?
A. Yes, sir.

Q. You are willing on your oath now to swear
that there wasn’t any other path and that you
looked for it and couldn’t find it, is that right?
A. I did not see any other.

Q. Are you willing to swear that you looked for
it and couldn’t find it? A. I looked for what-
ever paths I could find and I didn’t see any other
one except this one.

Q. Did you ask Mr. Connors? A. No, sir.

Q. Did you ask anybody in the plant? A. No,
sir.

Q. You were down there investigating, weren’t
you? A. Yes, sir.

Q. You wanted to get honest information, didn’t
you? A. Yes, sir.

Q. And you didn’t ask anybody who might be
able to give it to you, did you? A. I asked Mr.
Connors for what he could tell me.

Q. Did you ask him to come down there and
show you the paths? A. I did not, sir.

Q. Did you ask Mr. Miller here? A. No.

Q. Nor anybody else? A. I went to Mr. Con-
nors.

Q. You wanted to make the kind of investiga-
tion you did in order to make the kind of report
you wanted to make? A. Investigated in the
interests of my client.

Q. And for their interest alone? A. Certainly.

Q. Not with a view of making a fair report for
the A. S. and R.? A. I investigated to sece
whether there was a third party element in it, as
I told Mr. Connors.
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Q. Your interests were antagonistic to the in-
terests of the American Smelting and Refining
plant? A. No, sir, they were not antagonistie.

Q. In other words, if you could stick them for
what you had to pay, you wanted to do it, in
plain language, isn’t that right?

Mr. Deegan: I object.
The Court: Objection sustained.

Q. You wanted to load the responsibility of
your company on the American Smelting and Re-
fining, if you eould? A. I told Mr., Connors that
we were going to look to them to reimburse us.

Q. That means that they would have to pay
what you paid Pederson, if you could make them
pay it? A, Absolutely.

Q. So that your interests were not the same as
Hujlrs ? A. I don’t know what interest they had

Q. Well, what would you suppose theirvinter-‘
est would be in this case? A. T don’t know.

' Q. It would not be in paying $15,000, would
1t? A, T don’t know anything about tha’;.

Mr. Toolan: That is all.
Mr. Deegan: That is all.

IN 'n YE 1
Jomn CraNcicn, a witness produced on behalf

of the p}.aintiff, being duly sworn according to
law on hig oath, saith:

) D A A o
Direct Examination by Mr. Deegan

: QI. ]1)0 you live in Perth Amboy, Mr. Crancich?
4. 1 do. :
Q. What is your occupation? A. Iron worker.

Q. For whom? ' i
B whom? A. Well, T work for different
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Q. On July 24, 1923, for whom did you work?
A. For Jake Pasko.

Q. Where were you working on that day? A.
[ was working in Guggenheim'’s.

Q. Was Mr. Pederson on the job with you? A.
He was working for me at the time.

Q. What is your position on the job? A. I
was a sub-foreman.

Q. Who was the foreman? A. Louis Gustavsen.

Q. What building were you working on? A.
In the pulverizing building.

Q. How long had you been working there up
to July 24, 1923? A. How long was I working
there?

Q. Yes. A. Well, we went up there on the job
on repair work, working there about two weeks.

Q. What toilet did you use during that period?
A. Well, I was using one in the tank room.

Q. How did you go to the tank room? A. I
went through on this side from the pulverizer,
there is small doors.

Q. Will you show it on the map, Mr. Cran-
cich? Where is the pulverizer building? A.
Should be laying right here (indicating).

Q. This is the casting building and this is the
tank house. Show us the course that you would
take to the toilet. A. The course I took, there is
small doors here, by going through here, and
here is an opening, come up on the side, come
right through here, in order to get out through
here, and right straight down, and over this
small bridge.

Q. What door would you go in? A. Used to
take these doors and out this track here. This

bridge here is mnot here. There is something

wrong, at the time we worked there.
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(J. Then, you don’t understand this map. What
door would you come in to? A. Through these
doors here, to get to the end.

Q. Then where is the toilet? A. Toilet is away
down at this corner, on the south side of th.é
huilding.

Q. How would you come back? A. Back
through here on the side, cross over, and over a
small bridge, and up the same way.

Q. Do you know any other way to the toilet?
A. Well, perhaps there is another way.

Q. Do you know any other way? A. Oh, vou
could go all around, perhaps might take \;011 a
half an hour or three-quarters of an hour to get
down. But we used to go down the same way
there before we working there. '
’ Q. Did all your men use that same toilet, Mr.
Crancich? A. Well, there was only one that I
used to use ordinarily like.

Q. Do you know what toilet the men in the
casting building used to take? A. I don’t know
about them men, the copper casting men.

Q. That is the only toilet that you knew? A.
That T knew at the time.

Q. And that is the one you used? A. Yes, sir.

O Did anybody ever tell you not to use that
toilet? A. No, sir.

Q. ‘\\Tas there any sign on that toilet only for
@ certain department in the plant? A. No.

Q. Nf)body ever stopped you? A. No.

Q. Did you get drinking water in that toilet?
A. .Only place you could get a decent drink of
water was down there.

e, Poqeb il IR s eSet Bt
! Xl . Pederson when
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he was picked off the track, the men come up to
me and said, ‘‘One of your men is hurt.”” So I
rushed down and I see Mr. Pederson laying in
the office, and a man come with the stretcher,
they picked him up walk across tank room and
rush him in Mr. Pasky’s car, rush him to the
doctor and up to the hospital.

Q. Did you see any cars or engines when you
went into the office, in the tank house? A. On
the track?

Q. Yes. A. Oh, there is all the time cars
through there loading up and putting on to them
and taking them out. Working all the time.

Q. In faet, that is one big mass of buildings
right through there, is it not? A. There is build-
ings together, but it is including the one, but got
different trusses to carry it to make it in one.

Q. What were iron workers making in 1923?
A. Well, the workmen was getting ten dollars.

Q. What are they getting today? A. Twelve.

Q. When did that start? A. The twelve started
May, 1924. No. In April

Q. What part of April? ‘A. Well, the 1st of
April we went out for $12.

Q. Did you get it as soon as you went out? A.
Yes, sir.

Cross-Exvamination by Mr. Toolaw:

Q. Is this a picture of the bridge that you
mentioned that you used to go over? A. Picture
of the bridge?

Q. Yes. A. That is the bridge on the outside
of the building away around.

Q. Yes. Is that the bridge you say you used
to go over to go to the toilet? A. No.
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Q. It is not? A. No.

Q. That is a bridge around the end of the
building? A. Away around the building.

Q. That is the bridge that leads from the
path, isn’t it? A. There is a little path.

Q. There is a path around the end of the
building, isn’t there? A. Oh, there is, naturally.

Q. There is a path around the end of the
]mirlding‘? A. Yes, there is a path around there.

Q. And that path leads from thig other door
out of the coal pulverizer, isn’t that so? A‘
There is doors there. There is lots of doors. .

Q. There is another door out of the coal pul-
verizer, other than the one you mentioned 1sn’t
that s0? A. Yes. ’

Q. Does mnot the path lead from the door
marked *“H, *4that/'[ ‘have just marked ¢’
here? A. Yes.

Q. Does not that path lead from that door richt
on around the end of the tank room over to ?’Ehe
th? A. Yes, all around through there.

Q. ’J;‘hat path is used by all the workmen going
down into the plant, isn’t that so? A. Well —use?l
thz}t path when working different depar-t;nentq
going through there, i
| .Q. And you used that path to get around to the
tollet also? A. I never did.

Q. But it can be used? A Oh
C - 4 A AL l’ 1t CO l I
perhaps, yes, uld be used,

Mr. Toolan: That ig all.
Mr. Deegan: That is all.

By the Court:
Q. Had you ever worked there before? A,

Yes, T worked in there before; the first time I 40
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worked in there was 1917, and different times in
the plant, for different concerns.

(. How many men did you have working
under you? A. I have five men.

Q. On this job at this time? A. On this par-
ticular job.

Q. Who told you where the toilet was? A. I
know from before.

Q. Who told you in the first place? A. The
first time when 1 was going that toilet was when
[ worked for the Communipaw Steel Company.

Q. Who told vou? A. My foreman that I was
vorking for.

(). Did any one connected with the Guggen-
heim or the American Smelting and Refining
Works, tell you how to get to that toilet? A.
No.

(. Why did you take this path? A. This path
I was taking from before, that T said we worked
in copper casting building, by my boss show me
the way to go.

Q. Did you see any one take that path to go
to the toilet, outside of you and your five men?
A. T know lots of men work squeeze between
them doors with the rigging and brass and stuff,
and used for that work, using that door, and
walk through there. :

Q. To go to the toilet? A. Well, to use for
the toilet from the copper casting building
many a time.

By My. Toolan:

Q. How many doors were there there? A. In
the copper casting building?

Q. Right at that point, or in the vicinity there,
where you used to go in. A. There is two doors.
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nm ey . o g / 3
(L).wihose doors are always open? A. Only at
the time, and before many times been closed
. . . - s . . . : : ’
but this particular time I noticed it being closed,
not used. That is the east door, on the east
side.

By the Court:

Q. That is the right-hand side as you go out?
A. Right-hand side coming out of the building
on the left going in. %

By Mr. Toolan:

Q. You say on this day—do you remember
how many doors were being used? A. On that
particular day that I know coming through I
see one doors open and another one was closed

T - 0 ] 1 | -

Q. When was that? A. That was in the mormp.
ing.

Q. You don’t know anything about the after-
noon, when this accident happened? A. When
ih) a 0607 N ¢ T : R
‘.(.134((1(1011‘5 happened, when I take up Johnson
in front of the office, the doors was still closed.

Q. After the accident? A. After the accident

Q. Did you go down there to see whether they
were open or closed? A. No, but was only way
[ could get in there. : ;
; Q». \V.hajc ! A. Was only way I could get into
lat building at the time, the way I rushed the
man was hurt, there was only one doors open
and that is the door I take. ’

Q. Did you try the other door? A. No, be-
deb‘(—) ‘another doors is over down further, and
there is no bridge to that door.

Q. There isn’ ] i
: {} o e 1sn’t any bridge to this door either,
5 there? A. Oh, yes, there is.
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Louts Gusravsen, a witness produced on be-
half of the plaintiff, being duly sworn according
to law on his oath, saith:

Direct Examination by Mr. Deegan:

Q. Mr. Gustavsen, do you live in Perth Amboy?
A. Yes, sir.

Q. Were you working in the plant of the A. 5.
& R. on July 2419230 A Nes, sit.

Q. In what capacity? A. I was working down
in the lead refinery.

Q. For whom? A. For Mr. Pasky.

Q. What men were under you? A. I had Mr.
Crancich, sub-foreman, underneath me, because I
had two gangs.

(). Who was in full charge of the Pasky work
in che plant on that day? A. I was.

Q. Did you do any work around the pulveriz-
ing plant? A. Mr. Crancich was there with his
gang.

Q. You were the overseer of that job? A. Well,
I left all to him, because I couldn’t take care of
both. Do you see what I mean?

Q. Did you ever use the toilet that is in the
tank house? A. Well, yes, I used to use that.

Q. What course did you take, Mr. Gustavsen?
A. Well, I never did work over in that section.
I was generally over on the boiler house.

Q. Did you ever start out for that toilet from
the pulverizing building? A. Well, I never
worked on the pulverizer. I was down on the
other side, on the south side all the time.

Q. Did you work in the construction of the pul-
verizing building at any time? A. No, sir.

Q. What was the pay of an iron worker in
July, 19237

H9)
Frank Courtney—for Plawmtiff—Durect.

Mr. Toolan: We do not contest that.
[t is simply cumulative.

(}. Were you present after this accident took
place? A. Well, I come down there about the
time that he was carrying the plaintiff to the
automobile.

(). Where did you see him at the time? A.
I saw him over there by the track, they were
carrying him up when I got over there. They
had him on the stretcher. :

Q. What is that? A. They had him on the road
about a couple of hundred feet from the auto-
mobile when I come there. They had him up
to the automobile.

}.[1‘. Deegan: That is all.
Mr. Toolan: No questions.

L P .

'rank CourrNEY, a witness produced on be-
halt of the plaintiff, being duly sworn according
to law on his oath, saith:

Direct Examination by Mr. Deegam :

Q. How old are you, Mr. Courtney? A. Twenty-
three. ‘

Q. Did you work in the A. S. and R. plant at
any time? A. Yes, on several occasions.

- Q. You are a married man with a family? A.
es. .
Q. What parts of the A. S. and R. did you

work in? A. I worked in the tank house; I

\\}'01‘ked in the copper casting, and the machine
shop.

10
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Q. Will you indicate on that map what part of
the copper casting building you worked in? A.
The office.

Q. How far is that from the pulverizing build-
ing? A. Why, the pulverizing building is west
of the copper casting department, I should judge.

Q. For whom did you work? A. I should judge
it is about between 300 to 325 feet from the office
of the copper casting.

Q. Did you know any men who worked in the
pulverizing building or the casting building? A.
Yes.

Q. Do you know what toilet you used when you
worked in the casting building? A. Tank room
toilet.

Q. How would you go to the toilet?

Mr. Toolan: I object. My reason is that
this man was an employee of the Ameri-
can Smelting and Refining Company.
What he did, and the extent of his au-
thority and invitation is certainly no test
or criterion of what might be done by
somebody else working for an independent
contractor, upon the property of the
American Smelting and Refining Com-
pany.

The Court: I will allow it.

Mr. Toolan: Prays exception.

The Court: Yes.

Q. What toilet did you use while working—

The Court: You should not limit it to
what he did, but what the general custom
of men, that is perfectly competent.
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(). What was the custom of employees in the
copper casting and pulverizing buildings in re-
gard to the use of toilets?

Mr. Toolan: Prays exception to this
general line.
The Court: Certainly.

A. Why, the tank room toilet.

Q. How would the men go from the copper
casting and pulverizing buildings to the tank
house toilet? A. Why, across a bridge.

(. What aisle would they come down? A. Why
there are several aisles to go down. :
,Q' What aisle would the men use on the west
side of the copper casting building, the part of
11710, casting building indicated on that map? A.
\Vhy, they would use the southern aisle.

Q. Will you show us on the map what aisle
would be taken? Where is the pulverizing build-

N : :
ing, first, and the copper casting? A. (Witness
indicates.)

By the Court:
. Q. About how many men worked for the plant
in that building? A. The tank room building ?
. Q) The one you just pointed to. A. Pulveriz-
mng ?

(Q Yes. A. I haven’t any idea.

Q. Well, more than one? A. Several.

Q. What is this building? A. Copper casting

Q. How many worked in that? A. Oh I
should judge about two hundred men. ,
: Q. When the men working in the copper cast-
mg and also in the pulverizing building, the men
who worked for the plant itself, made use of a
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toilet, which toilet did they make use of? A.
Tank room’s toilet.

Q. That is the toilet where? A. Up here (in-
dicating).

Q. How would they get there? A. Why, they
et there across that bridge there, or they could
ret up this way and cross through the aisle
there.

By Mr. Deegan:

Q. Did anybody ever stop you from going into
that toilet? A. No.

Q. Any signs telling you not to use that toilet?
A. Not that I saw.

Mr. Toolin: I want an objection to all
this on the ground that the rule applied
to the employees of the plant would not
be the same as to outsiders.

Q. Did you ever see any outside employees
using that toilet? A. No.

Q. Did you ever see any outside employees
working in the plant? A. No. .

Mr. Deegan: That is all.

Cross-Examination by Mr. Toolan:

Q. You know about this path, don’t you? A.
Yes, sir.

Q. This path, in fact, leads from the office,
does it not, right down through the plant? A.
Yes, sir.

Q. It is a path about how wide? A. Why, the
road path, do you mean?
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Q. The path that comes down through the
plant, up over the ramp and so forth? A. That
is a road.

Q). It 1s really a road, is it? A. Yes.

Q. About how wide? A. I should judge about
eight feet wide.

Q. Leads on down through the plant? A. Yes,
sir.

Q. Used by pretty near all the employees in
going down through the plant? A. Well, some
of them, and used by trucks and wagons and
horses, and so forth.

Q. You can take that path, can you not, from
the coal pulverizing plant, as indicated, around
to the toilet, around the building? A. You can.

Q. If you took that path you would avoid
crossing over any tracks at all, would you not?
A. You would have to cross several tracks.

Q. Is not the only track that you would have
to cross shown here and marked ‘‘standard
gauge track’’? A. Yes.

Q. Is not that the only track you would have
to cross? A. No. Several tracks up here, the
valley tracks.

Q. Do you cross them at grade, or over a
bridge? A. At grade. Level with the tracks.

Q. They are the regular Lehigh Valley Rail-
road tracks? A. Yes, sir.

Q. You say you never saw any employees of
contracting firms working in the plant use that
toilet? A. No, I didn’t.

By the Court :
Q. Were you working there at the time of this
accident? A, T was.

The Court: That is all.
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Joux Davy, a witness produced on behalf of
the plaintiff, being duly sworn according to law
on his oath, saith:

Diwrect Examination by Mr. Deegan:
Y

Q. Mr. Daly, you live in Perth Amboy? A.
Yes.

Q. How many years have you lived in Perth
Amboy? A. Thirty years.

Q. How long have you worked for the A. S. &
R.? A. Sixteen years.

Q. When did you first start working in the
A. S. & R. plant? A. 1908.

Q. When did you cease working in the A. S. &
R. plant? A. May 15, 1923, was the last day I
was in the plant. Kxcuse me, May 14. I received
my pay on that day, that was the last pay I
drawed, and got my clothes, and 1 was through.

Q. You had no disagreement with the company
that caused you to leave? A. No, nothing at all.

Q. What was the reason you left? A. My
health got bad and it didn’t suit me to work
there, so I had to look for other employment that
would suit me.

Q. You are not related in any way to the
plaintiff in this action. What position did you
hold with the A. S. and R. plant? A. I was shift
foreman in the smelting department, that is the
blast furnaces, for about twelve years.

Q). What other position did you hold? A. For
the last three years I worked there I was general
foreman of that department.

Q. General foreman of the blasting furnaces?
A. Yes.

Q. How many men would you have under you?

75
John Daly—for Plaintiff—Direct.

A. Well, that varied according to the furnaces
we were running. Sometimes it would be about
(9]~ 19 5(0) « 1 1 1
125 or 130, 150; sometimes they raise it up to
175; and less, down as low as 80.

Q. You were one of the high-salaried men? A,
W mJ_,»l,he salary was according to the Job.

Q. Boss work? A. No. Mostly man paid by
the month. .

Q. What were your wages? A. $180 a month.

Q. Xf)u are thoroughly acquainted with the
plant of A. S. & R.? A. Yes, sir.

> , :

Q. Would your work bring you up to the pul-
verizing building? A. Well, occasionally

5 ./ 7 : . e X . " °

Q. .\\ (?uld it bung you to the copper casting
building? A. Occasionally, too, yes.

Q. And the tank room? A. Yes.

Q. During the eighteen-year period you have

heen up and around these buildings practically
every day? |

Mr. Toolan: The witness ought to be
able to testify. Let him tell how often he
was there.

A. T would not say every day. That just de-

pends on how my business would take me there

m ~ = = .

‘Q. There was no gap during this long period

of employment, was there? A. No.

Q. You worked there steadily? A. Oh, yes. I
Was out of there for one vear S w .
2ar. I'h 7

s y at is what you
8 Yes. A. T was out of there for one year.

.Ht.IHow’ many years have you worked there

altogether? A, Well, I would say direct time

working there w
Working there would be about fourteen and one.-
half years.
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Q. You are well acquainted with the conditions
of the tank room and copper ecasting building,
two months prior to this aceident? A. Yes.

Q. What was the condition of the A. S. & R.
plant when you left?

Mr. Toolan: I object.
The Court: Objection sustained.

Q. From the standpoint of safety.

Mr. Toolan: I object.
The Court: He was gone two months

before this accident happened.

Q. Were there any plans under way for ‘Fhe
reconstruction of the A. S. and R. plant, whlch
would not be completed for several months after
you left?

Mr. Toolan: 1 object. .
The Court: Objection sustained.

By the Court:
JQ. Did you go down there after you left? A.

A. No, sir; I have not. . |
Q. Haven’t been in the plant since? A. After
May 14 I have not been in the plant.

Mr. Deegan: I pray an exception.
The Court: Certainly.

By Mr. Deegan: |
JQ. Will you go to that map, Mr. Daly, and tell
us if that seale house was there two months

prior to the accident, when you left?

Mr. Toolan: I object.

7
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‘The: Courtii Intwill tallow ‘that. e ean
say whether or not that map, which is ad-
mitted in evidence, as to the conditions
that existed at the time of the accident,
also truly portrays or delineates the con-
ditions at the time that he left.

Q. Where is the pulverizing building? A. Right
here.

Q. And the casting building? A. The casting
1s right here (indicating).

Q. Is there a door leading from the pulveriz-
ing building into the copper casting building?
A. Yes. Right here (indicating). There is a
little door right in this corner (indicating).

Q. Two months prior to the accident did you
have any occasion to use the toilet in the tank
rosm? A. No. We had our own private toilet.

Mr. Toolan: I object.
The Court: Yes.

Q. Was that scale house there in your time?
o\ NO.

Q. How long was that scale house? What sort
of building was it?

The Court: You do not have to guess at
those things. That map is admitted in
evidence by agreement and can be scaled,
and get it positively.

Mr. Deegan: It does not show the build-
ings. )

The Court: Are you asking him to point

out a building on that map that does not
show there?

Mr. Deegan: Yes, sir; T am.
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(. How long is the scale house? A. The scale
house in length is about, I should judge, about
fifteen feet long. I think about that.

Q. Is that a detached building or is it attached
to the tank house? A. Well, you go in from the
tank room, you would go into this building from
the tank room direct through the wall of the
tank room.

Q. I show you a picture and ask you if that
is the pieture as you go out of the

The Court: The record is not informed
as to what that picture is.

A. This is the office door looking sideways as
you come from, where would I say, from the cop-
per casting, I think, isn’t it, going in those doors.
There is the scale house and this is the office.
Those are the office windows looking towards the
copper casting.

The Court: The witness has referred to

D-5.

Q. Can you read that sign there? A. Couldn’t
even see it, let alone reading it.

Mr. Deegan: It indicates the word
“‘office.”’

Q. That sign indicates office and this indicates
‘“‘wateh your step.’”” A. I can read that there.

Q. What is this building in here (indicating)?
A. (No answer).

By the Court:
Q. What is it you could read? A. This ‘“‘watch
your step.’’
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Q. Was that there? A. Yes.

Q. Was that there when you left? A. I don’t
know if that was there at that time. There were
things T didn’t take very particular notice of.

By Mr. Deegam :

O ) e

Q. Can you tell on thig picture, exhibit D-5,
what building these windows are in? A. That is
the seale room, ain’t it?

Q. How long is the scale room? A. Well, T
: b . . . ’ V
should judge that scale room 18 around fifteen
feet, or something like that.

Q. Are there doors on the other end of this
scale room that close? A. Yes, where the cars
goes 1n there.

Q. Where are those doors on the end of the
scale house? A. Yes, right on the end of the
scale house.

Q. Is i o i
Y [s that an exit, or is it not an exit? A.
'hat T can’t tell you.

: Q. Referring to the large map, exhibit D-1
18 tl:at scale house attached to the tank house;
A. Yes. That is attached to the tank house as
ear as ever I knowed of it. I never went in

and made a cloge investigation of it, but passine
along, ¢

.Mr. Toolan: I would like to have the
\Vltness.not guess at it. If he has been
there eighteen years he ought to know.

1 Q.‘ Mr. Daly, was there a path around the tank
louse at any time that you remember? A. No
_'Q. Where was the detour when you were t.here.
If any? A, Why, let me see, where would the’-

{0
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main office be? Came down around, this 1\
the new path along the new construction. Th.m
1s the new construction tracks installed about in
1922 or 1923, along here, when I was just ab(mt‘
through there. This was the new system of
track Vinstalled, and this road wasn’t in at the
time. The men was supposed to come down
around the other way. ;

Q. What way would they come? A. They
would have to come down to the main office door
and down the cld road alongside of the pond.

Q). Where is the pond? A. The ‘[)Ol']d 18

Q. Look at the map and refer to 1t .A.‘Tho
pond is direct west of the tank room (indicating).

Q. What was the other course taken two
months before this accident? A. Course to
where, to the entrance to the plant? o

Q. Into the entrance of the plant. A. Well, it
came around the other way. That would be
south of the coal pulverizer.

Q). That is north on the map.

The Court: That is not competent evi-
dence.

A. We will make it south of the coal pulverizer.

Mr. Toolan: I object to this witness
speculating. :

The Court: You cannot ask this witness
what path they took two months before
the accident.

Mr. Deegan: I am bringing out the
tracks that were under construction at
that time to prove that they were there
at the time of this accident, as has been
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testified previously. And it is corroborat-
ing former testimony.

The Court: All right. I will not allow
it.

Mr. Deegan: Prays exception.

The Court: You may spoil your whole
case, if you are entitled to g case, by
that kind of evidence. You distinetly
asked him what path these men took two
months before the accident. The very
statement of it shows that it ig not ad-
missible.

Cross-examination by Mr. Toolan:

Q. Mr. Daly, you were discharged from the
plant of the American Smelting and Refining
Company, were you not? A. I never knowed
it. T had to leave there on account of having
poor health.

Q. Are you related to My, Deegan? A. Noth-
ing at all to him whatever,

Mr. Toolan: That is all.
Mr. Toolan: I would like to recall My.
Pederson for a couple of questions.

THOMAS Prprrson, recalled.

Cross-ezamination by Mr. Toolan (Cont.)

Q. Mr. Pederson, what physician attended
you immediately after your injury? A. Doctor
Meinzer.

Q. For how long a period? A. Oh, about six
Or seven months.
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(). That would be from akout July up until
January of 1924, is that right? A. Yes, sir.

Q. Then, after that what doctor took care of
you? Did you require the attention of a doector
after that? A. Yes, sir. I went to try these
osteopaths.

Q. Eliminating them as doctors, did you go
to any medical men? A. Well, T went to Doctor
Henry.

Q. How many times? A. Two or three times?

Q. When? A. Latter part of January.

Q. Who else? A. T had a doctor examine me,
Doctor McCormick.

Q. How many times? A. Couple of times.

Q. Now, Mr. Pederson, you got a job working
on the bridge between Perth Amboy and South
Amboy, did you not? A. Yes, sir.

Q. You were on the job one or two days, isn’t
that so? A. No, sir.

Q. You were on the job how long? A. About
an hour.

Q. Then what happened? A. I had to quit.

Q. Why did you quit? A. I couldn’t stand it.

Q. What did you have to do on that bridge?
A. Didn’t have to do anything, just walk around.

Q. You could not hold down a job doing
nothing, is that right? A. Yes, sir.

Q. When was that? A. I forget the month.

Q. Well, it was last summer some time, wasn’t
it? Well, about what time? What time in
1924 was it? A. Somewheres around in Mareh,
I believe. No, not in March.

Q. About when? A. I forget what time of
the year it was.
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Q. You don’t know whether it was summer,
spring, or winter? A. No. It was a cold day.

Q. Well, was it late in the fall? A. T don’t
recollect.

Q. It was some time during 1924, isn’t that so?
A: Yes, sir.

Mr. Toolan: That is all T have.
Mr. Deegan: That is all.

By Mr. Deegan:

Q. Mr. Pederson, how many months did you
work on the bridge in 19247 A. From July
until Octoker. .

Q. How much did you get there? A. $35 a
week.

By Mr. Toolan:
Q. You went back to work there in July, is

that it? A. No. This was not the bridge. I
was running a motor boat.

——

Winiam H. McCormick, a witness produced
on behalf of the plaintiff, being duly sworn ac-
cording to law on his oath, saith:

Diwrect Examination by Mr. Deegan :

Mr. Toolan: The qualifications of the
doctor are admitted.

Q. Doctor McCormick, have you examined
Mr. Pederson? A. I have.

Q. How many times? A. Twice.
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1 7 xami him?
(). When was the last time you examined
A. This morning. ;
i : ' *, on his
Q. What were your findings, Doctor,
case?

Mr. Toolan: I think the Doctor ought
to tell us what his condition 1s. .Hls
findings are rather an indefinite question.

A. I find that Mr. Pederson has an atrophy.of
the muscles of the thigh, and an atrophy (?f .the
muscles of the calf of the leg.' He h'as.a l.lmltfi—
tion of motion in the knee joint, a limitation n;
extension of the foot of about. ten per cent{.if?v
normal, and a limitation inflexion of about fifty
per cent.

By Mr. Toolan: : :
Q. Of what? A. Of normal. ,
(5. Of the ankle, or the knee? A. Of the knee.

By Mr. Deegan: ,,
lthZ’['\)VhIat ié the main injury in the leg, Doctor?
A. Well, T don’t just understand. ]
Q. What are all these caused by? A. As the
: > of a fraecture.
leigqu fracture of what part of the leg? A.
" the tibia. .
Oth.hi\;ﬂl you indicate to the jury just Wh{ere
the Injury extends on his leg'? A. He had a
fracture of the left tibia, that is the large ‘l?one
here in the leg, a fracture which was an ojbvhq.ue
fracture, about four inches long, tha‘.c 18, it 1ar;
up to a point about from here to within al')oul
a half an inch or three-quarters of an 1r‘10}1
of the knee joint proper, that is where the thigh
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articulates or rolls on the lower leg. The frac-
ture is what we term as a comminuted frac-
ture, that is, it has several openings, it is not
just a straight fracture. The X-ray pictures
will show just what that is.

Mr. Deegan: I offer this as an exhibit.
Mr. Toolan: I object to it unless the
doctor who took it ig present.

Q. What is the difference, Doctor, in the
thighs? A. Due to the fact of this fracture there
is a certain amount of wasting, which we term
atrophy of the musecles, so that in measuring the
circumference of the thigh above the knee and
comparing it with the sound leg, there is about
from three-quarters to one inch difference in
circumference. In other words, this leg is
smaller or thig thigh is smaller than the sound
leg, below the knee there is a difference by meas-
urement of about half an inch,

Q. Are those conditions visible? A. Yes.
Noticeable to the naked eye,

Mr. Deegan: I would like to have his
leg shown to the jury.

(Adjourned Until 1:55 P. M.)

AFTERNOON SessIoN, 1:55 P. M.

Direct Examination by Mr. Deegan (Cont.) :

Q. Do you think, Doctor, if a
mjury July 23, 1923,
by Mr. Pederson,
today, do you consider
ent? A. Yes,

man received an
such as has been received
and his condition ig as it is
such an injury perman-
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Q. Do you consider that an injury of that
nature which happened July 23, 1923, would
prevent Mr. Pederson from engaging in an oc-
cupation which required walking up ladders and
walking on iron beams, would it keep him from
engaging in that occupation of iron worker?
A. Yes.

Q. Doctor, what is the expectancy of life of a
man in good health at age 39?

Mr. Toolan: I object to the Doctor tes-
tifying to that. There are ways of prov-
ing that.

Mr. Deegan: I might ask him if that is
a part of the medical profession to he
acquainted with the expectancy of life of
people at various ages.

Mr. Toolan: The doctor is not an actu-
ary, I do not believe he is qualified as
such.

The Court: It is not competent evi-
dence. There is a way of proving that by
a table you can put in evidence. He
might have one opinion, and another doc-
tor might have another opinion.

Q. Have you consulted any actuary tables
£ 4 . .
showing the expectancy of life of a man at age
39, in good health?

Mr. Toolan: T object.
The Court: Objection sustained.

Cross-examination by Mr. Toolan:

Q. Doctor, what is it that causes the atrophy
or withered condition of the limb that you have
testified to? A. The character of the injury,
fracture.
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Q. Injurying what specific part of the an-
atnm 2 / N ¢ - 1 hi
atomy? A. The fractured tibia, when any bone
is injured, not only the bone ig injured but the
surrounding tissue, muscles and nerves,

Q. Isn’t it particularly the nerve injury that
causes the atrophied condition? A. Yes

Q. And, Doctor, isn’t it a fact that atrophy
generally develops below the point of in]'ur\'f

1 . . . 3 "
below the point of nerve injury? A. As a rule
yes. |
. Q. The nerves are feed from the center, which
1s above this particular injury, isn’t that so? A
'hat is right.

‘ : b

Q. Can the atrophied condition of the limb
above the injury, that is the thigh, be attributed
to the nerve injury at the point where this
leg was broken? A. No, it cannot.

Q. Th ition, Doctor, i
e at con.chtlon,. Doctor, is probably due
somewhat to disuse, is it not? A. I would not
say so 1n this case.

& m =

(). The mere disuse of a physical member, Doe-
tor, }\'111 cause 1t to wither or atrophy or stiffen
will it not? A. Yes. | ’

0 n -

Q. In other words, the muscles of the leg or
aun or any other part of the body will not
1i*m:m.1 as rigid or robust if it is not used? A
That is right. "

Q. May - thi

D] n ‘ ’s atrophi 1ti
. ) }c} ot this man’s atrophied condition
rom the knee up, that is on the thigh, speed up
and get back to normal by continued use of this
n »? ! : :
1'ombo1. A. .\Ve],], I should say such a thing
might be possible, yes. §

o il :

(L.”Now, Doctor, the atrophy in this case is
mostly , ' o \

y above the knee, too, is it not? A. Well,

no, I would not say so. T think it ig about equal. 10
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Q. Have you measured the difference between
the two thighs? A. Yes.

Q. What is the difference, Doctor? A. About
three-quarters of an inch.

Q. It looks worse than that, does it AL 1
mean it is rather deceptive in looking at the
two legs. A. It looks more than three-quarters
of an inch?

Q. Yes. A. Oh, I don’t know about that.

Q. Now, Doctor, you didn’t attend this man,
did you, when he was first injured? A. No.

(. When did you first attend him? A. I really
never attended him professionally. I examined
the man probably a month ago, six weeks ago,
for the first time.

Q. That was the first time? A. Yes.

Q. So that you can’t tell us whether in your
opinion that injury, not knowing the history of
the injury, was of such a nature that it would
of necessity have incapacitated him from July
24, 1923, to April, 19257 A. Ordinarily, no,
but in this case I could, because I was familiar
with the accident, having seen the man in the
hospital and also out of the hospital after he
was discharged.

Q. That was merely from observation on the
street? A. That is all, yes.

Q. Of course, that opinion of yours might be
formed by the fact you saw this man going
around the street with crutches? A. ITxactly.

(). Your opinion based on the assumption that
he was carrying crutches because he had to?
A. Yes.

Q. Your opinion is not based upon an examina-
tion of Pederson from time to time and closely
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following the development of the case, as vou
mighﬁ if you were the attending physi’cian‘?v A.
All I can say is that the statements I made are
what I—were the opinions that I formed fron;
the examination that I made. !

Q. About a month or so ago? A. Yes, and
today. %

Q. Will you say from your examination today
and a month ago, or several months ago thé{
the conditions that you found would caimia Voﬁ
to form the opinion that that injury was o.f S(ﬁéh
a natu're that it would incapacitate.'Pederson for
a ’perlod from July, 1923, up throueh April
19257 A. Yes, I certainly would. : :
to ron s A

; 2 : ll, we knew that
beiorp the accident that he was an iron worker
and 1t incapacitated him to the extent thatghe’
could not certainly follow the occupation’ {'h‘lf
he had before the time of injury. &

Q. ‘That is what you mean? A. Yes.

Q. You and I have different things in mind
80 let us clear it up. How soon after this in,-
;{}11'}* 00}11(1 Pederson go back and engage in other
;11:1}56 oaf 1(1)5(1311]15;1‘[1(2 1871 means of W].lieh he might

; g! . Oh, probably six months.
: Qt You think from six months after the acci-
; (fne a§1111 ;hlzllznll):(zilsé%l:n é)ulght t(? 11)(’)3 in c'ondition
w0 K _Ye,q : }ess vigorous line than
¢ A. Yes, | should say so.

By the Court:
t»o% What is the percentage of impairment, Doc-
or? A, Well, I testified that in my opinion

that ‘e W
at there was at least ten per cent. loss in ex-

40)
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tension of the leg, and fifty per cent. loss in
flexion on the knee. :
Q. In physical power and usefulness what is
the percentage? A. Of the whole leg?
Q. Yes, as compared with a normal leg. A.
Why, I should say at least twenty-five per cent.

The Court: That is all.
Mr. Deegan: That is all.

Fraxk C. Hexry, a witness produced on be-
half of the plaintiff, being duly sworn according
to law on his oath, saith:

Direct BExamwnation by Mr. Deegan:

Mr. Toolan: Qualifications admitted.

Q. Doctor Henry, you have.examined Mr. Pe-
derson several times? A. Twmet.. | e

Q. Will you tell us his condition? A. ll'eA\-
amined him about a month ago and at that time
there was some wasting of the thigl} muse%es,
and also his leg, and he had some—in looking
at the X-ray picture I found out that hfa .had a
fracture of the bone known as the tikia, or
shin bone, a comminuted fracture that went up
to the knee joint. He was unable to extend his
leg fully, and he was unable to flex the leg from
the knee. The muscles were ﬂabl?y and soft,
showing lack of tone. I think that 1s.ab0ut al.l.

Q. Do you believe a man who received an in-
jury July 23, 1923, such as Mr.‘ P'ederson has
had, and with his condition as it is toda.y,. _d(;
you think that would be a permanent condition’

A7 Xes.

S
Frank C. Henry—for Plamtiff—Cross.

Q. Do you think that he is in a position to re-
sume his former occupation, that of iron worker?
A. T do not.

Cross-examination by Mr. Toolan

Q. Doctor, how soon after thig injury would
you say that Pederson should have been able
to go back and engage in some employment that
would assist him in gaining a livelihood? A. I
don’t know. I couldn’t answer that.

Q. You are not familiar with the history of
the case? A. No.

Q. Your testimony is simply as to the condi-
tion that you find at the present time? A. Yes.
And one month ago.

Q. Doctor, the atrephy above the knee, that is
on the thigh, can that be attributed to nerve
injury below the knee at the point where he

sustained the injury? A. I don’t know what
caused it.

Q. Might it not be caused from merely failure
to use the limb in the way that he had used it
prior to the accident? A. Yes.

Q. Mere disuse of a member will cause flabbi-

ness and an atrophy of the limb, will it not? A.
Yes.

By the Court:

Q. What percentage of impairment as to
physical power and usefulness of the leg, as
compared with the normal limb, do you find, in
your opinion? A. Your Honor, T would have
to figure on what sort of work.

Q. Taking it generally, Doctor, for any kind

Ot work that requires physical exertion ang 40
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physical power? A. Why, I imagine about
twenty-five per cent., that Doctor McCormick

testified.

The Court: That is all.
Mr. Deegan: Plaintiff rests.

MOTION FOR NON-SUIT.

Mr. Toolan: I desire at this time to move for
a non-suit:

1. On the ground that the plaintiff was a
mere licensee on the premises, and that the de-
fendant owed the plaintiff no duty except to re-
frain from wilful negligence.

9. That the defendant was in no wise negli-
cent because in the situation developed here
under the testimony, that they are under no
duty to the plaintiff, under no obligation to give
him any signal or warning of the motions of that
train that injured him.

3. That the risk that the plaintiff subjected
himself to was an obvious risk; that he knew it
was dangerous to walk between trains of this
description; that he knew he was taking a
chance, or should have known it, and that when
he walked between there he took that chance
of injury; in other words, that he assumed
the risk.

Finally, that the plaintiff was certainly care-
less, under his testimony, guilty of contributory

negligence.
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| ()n. those propositions T have some authorities,
[Por instance, I suppose on the question of whe-
ther this man is a licensee or invitee on the
pre.mises, we will admit that the man was an
111\'1t(fe on the premises to the extent that he was
pem-utted to be upon the premises to work as
an iron worker for the Pasky Construction
Company ; that his invitation did not extend or
go beyond that; that it is well-known rule of
law that an owner of ground is liable only to the
extenF of his invitation. The mere fact that ft
man invites another upon his land to do sofne
}\'01;1( does not by implication extend to him an
nmta.tion to use any toilets that might be on the
}{1cmlses, -for the purpose of relieving himself.
[hat, I think, was decided in the case of Caren
v. Gray, 119 Atlantie, 176. (Citing case.)l o

.(Mr. Deegan replies to the motion for a non-
suit.)

The Court: The rule as to th gre ’
?‘f one to a mere licensee simtplif iit’tle(‘r}iis()ft;hi‘tey
fraining from wi anc an s ;
The dﬁty of one tl(fuiisdlilltllvi;zzn;(;n B
o din : poses a duty
of exercising ordinary care and prudence, such
as w ;
r;zr;\ozsld be exercised by the ordinary prudent

Tl.‘he first point raised under this motion is that
'\*{hlle the plaintiff had an invitation to enter thié
pla.mt, there was no invitation expressed or im
I{hed .to use the toilet. The case partieularb;
((i‘;e?%yu‘lf 8(1}7136501't10ft}t}1z1t contention is that of
/W o T Y.
tual job of éisihrfl’ectliit e héd e
o g an unocc.up1ed house
: y bray, and he went there in the night-
time to do that job, and while engaged 1

ged in the
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work he needed the use of a toilet, and he finds
that the toilet in the house is out of order, and
he begins to explore for a toilet, which brings
him into the yard, at night-time, and he reaches
a privy which is in the yard, and it being dark
he fails to see that there is no flooring to the
privy, with the result that he falls into the privy
and is injured. The Court held, in view of all
of the circumstances of that case, and every-
thing connected with this merely casual job,
there was neither an implied invitation to use
the toilet in the house, or toilet in the yard,
and, therefore, the defendant was not responsi-
Ile, because there was no evidence of wilful or
wanton negligence. But, aren’t the facts in this
case radically different? Here is a very vast
plant in area. This plaintiff was engaged as
an iron worker by a contractor who was doing
work for the owners of this plant. There is no
comparison, from the standpoint of mere casual-
ness, as to the character of the job in the case
of Carey v. Gray and this case. Men are
naturally assumed to know that which will
probably happen. This man was engaged to work
at a job that was to take considerable length of
time, at least, that could be reasonably inferred
from the evidence, and to work a full day, ac-
cording to the terms of his employment, and the
terms of that particular hiring, and it is right
to assume that the owners were charged with the
knowledge that the men employed by this iron-
working concern would need a toilet; from their
knowledge of nature they knew that; and the
jury might find that it is reasonable to con-
clude that the toilet that these men who were
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supposed to give them a full day’s report, would
he a toilet that would be right on the plant it-
self, and not outside of this plant, which was of
such vast area; and the testimony is that the
course of passage taken by this plaintiff to this
toilet was the same course of passage which at
least fifty men took in order to use the toilet,
the men who were the direct employees of the
owners of this plant; and the jury might find,
even though he had never been told by any one,
his boss or otherwise, of specifically where that
toilet was, that it was reasonable for him to
follow the same course in order to reach a
toilet, to meet the demands of nature, that he saw
the other men who were employed in the imme-
diate vicinity taking. The young man who said
he had worked in the office for a long period of
time said there were at least fifty men in the
building adjacent to where the plaintiff was
working, he did not know how many men were
working in that building, but at least one. I am
positively of the conclusion that the ecircum-
stances and facts of this case leave it a question
for the jury to say whether or not this man, who
had an invitation to enter upon this plant, did
not also impliedly have from the owners of this
plant, an invitation to use that toilet.

But, what is deeply concerning me is this:
It this man had exercised the care, caution, and
prudence of a reasonably prudent man, would
he not have avoided this injury? That has not
I?c-en argued by you, Mr. Deegan, to my satis-
1:‘1@‘(1011. You simply say that he says he exer-
(;wwd due care. The question is, what did he
@0? Why did he not, as a reasonably prudent




96
Motion f.» Non-Swuait.

person, have a duty of seeing whether or not
there was a man on this locomotive? There had
to be a man on that locomotive in order to
make it move. He says there was a distance of
four and five feet between the locomotive and
the cars. He says he stopped and paused; did
he exercise the observation that a reasonably
prudent person should have exercised under the
circumstances? Did he not have a clear duty
from the standpoint of ordinary prudence to see
whether or not this locomotive or engine was
in the position that it might move, that there was
a probability of it moving? That is what is
worrying me. The other question I would leave
to the jury. I am not positive about it and in
these cases, unless you are positive about it,
these motions for non-suit are not granted, but
it is worrying me, and the motion may be re-
newed subsequently, but for the present it is
denied and you may taken an exception.
Mr. Toolan: Prays exception.
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DEFENDANT’S CASE.
Marriv S. MriNnzer, a witness produced on be-

half of the defendant, being duly sworn accord-
ing to law on his oath, saith:

Direct Examination by Mr. Toolan:

Mr. Deegan: The doctor’s qualifications
are admitted.

(). Doctor, you attended the plaintiff in this
case, Thomas Pederson, did you not? A. I did.

Q. From the date of his injury? A. Yes.

Q. For how long a period, Doctor? A. T looked
up my record this morning and it extended, I
think, from July 24 to October 20, 1924. I might
state that Mr. Pederson would occasionally drop
in my office and we would just have a talk about
his work; but, as far as attending him profes-
sionally, that is the date.

Q. Well, had he reached a point after October
), 1923, where no further medical attention was
oquued’ A. Yes.

Q. Doctor, how long in your opinion, with your
knowledge ot the history of this case as attend-
ing physician, would you say that Mr. Pederson
was laid up and unable to do any work of any
nature whatsoever? A. About four months.

Q. Is it your opinion that at the end of four
momh.s that he could have gone out and gotten

L job in some occupation that would not have
mluu(,d as strenuous use of the leg as iron-
working? A. Yes.

Q. Doctor, you have atrophied condition of
Mr., Poderson leg both above and below the

20
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knee? That is, both above and below the break,
have you, Doctor? A. Yes.

Q. Doctor, can you attribute medically the
atrophied condition of the leg above the knee to
the breaking of this bone, or injury to the leg?
A. In my opinion it is due to non-use.

Q. And not to the accident? That is, not to
the injury sustained? A. No. Indirectly from
non-use.

Q. In your opinion, Doctor, will Pederson’s
condition improve in that time, that is, his con-
dition as revealed today? A. Yes, in my opinion.

Q. Do you think that the leg will improve with
use? A. T do.

Q. Will that atrophied condition of the upper
part of the leg, that is, above the knee, fill out
and grow stronger and better with continued
use? A. It will grow better with use.

Q. What would you say, Doctor, was the ex-
tent of the permanent disability of Pederson’s
lege? A. About twenty per cent.

Mr. Toolan: That is all. Cross-examine.
Mr. Deegan: No questions.

Wirtoiam K. Ramsay, a witness produced on
behalf of the defendant, being duly sworn accord-
ing to law on his oath, saith:

Direct Examination by Mr. Toolan:

Q. Doctor Ramsay, you are the physician for
the American Smelting and Refining Company?
A. 1 am.

Q. Did you as such physician see the plaintiff,
Pederson? A. Not as the physician for the
American Smelting and Refining Company.
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Q. When did you see him? A. On September
29, last year.

Q. Did you examine him at that time? A. I
did.

Q. Have you seen him since that time? A. I
have.

Q. How many times? A. I saw him for a sub-
sequent hearing, I haven’t got the exact date,
but my impression is that it was around the
latter part of January.

Q. Of this year? A. Of this year.

Q. How many altogether have you examined
Pederson? A. I have examined him twice for
hearings in the compensation bureau.

Q. And you saw him here today, did you not?
A. T did.

Q. Doctor, are you able to state from the ex-
aminations that you made of Pederson, and
what you know of the break, from your exami-
nations, how long in your opinion that injury
would incapacitate -Pederson from doing any
work of any nature whatsoever? A. Not over
four months.

Q. Do you think after four months he ought
to be able to do some kind of work? A. I do.

Q. You would not say that he could do iron
work? A. No. E

Q. Do you think that he is in condition now to
'\\'0}’1( as an iron worker? A. At iron work, yes.
'Q. Doctor, will his condition improve any in
time? A, It will,

Q. Wl.mt improvement may you anticipate now?
A. Anticipate a great deal more motion to the

knee with a taking up of the muscles, which are

:!‘! YDV 3
labby and smaller on account of disuse. 1In
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other words, it has been nursed too much. With
use it will improve as all muscles which have
been in disuse, as soon as he begins to use it.

Q. Do you think the leg has been catered to?
A. What?

Q. Favored? A. Yes. I think he has not been
using it at all. He has been saving it.

Q. What would you say was the extent of the
permanent disability? A. Not over twenty per
cent.

Cross-examination by Mr. Deegan:

Q. Doctor, you say that angle in his knee will
straighten out in time? A. Materially, yes.

Q. Will it become normal again? A. That
would depend on the use of it. I think under
treatment. 1 think under massage and manipu-
lation of that joint, and so forth, had that right
along, it would have been all well now.

Q. Why do you say it is a permanent condi-
tion if it will get better again? A. I say it
will improve.

Q. You say it will get normal again? A. It
will improve a great deal. I can’t tell the ex-
tent to which it would, because I don’t know how
well he would take care of it. If he would take
no better care of it up until the present time, I
can’t see what improvement there will be.

Q. How long have you been the company phy-
sician? A. Twenty-five years.

Mr. Deegan: That is all.
Mr. Toolan: That 1s all.
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(arn LinpNEr, a witness produced on behalf
of the defendant, being duly sworn according to
law on his oath, saith:

Direct Examination by Mr. Toolan:

Q. You are employed by the American Smelt-
ing and Refining Company? A. Yes, sir.

(. In what capacity are you employed? A.
Plant engineer.

(). Are you familiar with the blueprints that
are marked in evidence here? A. Yes, sir.

Q. Are you familiar with the engine and cars
and so forth of the type that were used in the
tank room on the 24th of July, 1923, the date
of this accident? A. I wasn’t at the plant at the
date of the accident, but T have seen the equip-
ment after it came there, which was in the fall of
1923.

(). The same equipment? A. The same equip-
ment.

Q. You are familiar with that equipment? A.
Yes, sir.

Q. What is the width of the narrow gauge
track that was used in the tank room? A.
Twenty-four inches.

Q. Can you tell us from these blueprints the
width of the doors marked ‘“N’’ and ‘“M’’ on
the blueprints, that is, this door and this door
(indicating)? A. This door about six feet, and
this one about nine or ten feet.

Q. Have you got sketches here of those doors?
A Yes, =i

Q. Is this a detail, this drawing I show you, a
detailed drawing of that door? A. This drawing
shows the exact openings at the door as they
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are today, and as they were at the time of the
accident.

Q. That is a detail, is it not, of those two
doors? A. A detail of this north door, of this
door here (indicating).

Q. Which is the north door? A. This one
here (indicating).

Q. The one marked ‘“M.”” Have you got a
detail of the door marked ‘“N’’? A. Yes, sir.

Q. Is this blueprint I have in my hand now a
detail of the door marked ‘“N’’? A. This is not
a detail of the door. This is merely the clear-
ance between the center line of those two tracks.

Q. This blueprint that I hand you, what does
that show? A. It shows both doors on the north
side of the tank room, the two doors in ques-
tion.

Q. Marked ‘““‘M’’ and ‘“N’’ on the blueprint,
exhibit D-1? A. Yes, sir.

Mr. Toolan: I want to offer that blue-
print.

Mr. Deegan: I would like to ask a few
questions.

Special Cross-examination by Mr. Deegan :

(). You have laid out a blueprint from this
building? A. This is not a blueprint showing
the building. It is merely a blueprint showing
the distance between center line and center line
of the columns; where the second print gives
the exact dimensions between the center line of
rail and face of building, face of column, which
will give you the actual clearance dimensions be-
tween the track and building.
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Mr. Deegan: I will not consent to it.

The Court: Have you any objection?

Mr. Deegan: Yes. It is not understand-
able by me. I can’t make head nor tail
out of it.

Mr. Toolan: I desire to offer it as a de-
tail of the doors ‘“*M’’ and ‘‘N’’ shown on
the large blueprint, exhibit D-1.

By Mr. Deegan:

Q. Are those columns of the tank house, or
partitions? A. Yes, sir.

(). Where are the partitions of the scale house?
A. Outside. The scale house is out in this build-
ing here (indicating).

Q. You don’t show it? A. Not on this draw-
ing here; no, sir.

Q. But the scale house is 110ht in this area,

is it not? A. That is shown on that other draw-
Ing; yes, sir.

The Court: I will admit it.

(Blueprint entered in evidence and
marked sxhibit D-7.)

Direct Examination by Mr. Toolan (Cont. )

Q. I show you another blueprint here dated
August 18, 1924, and ask you what that blue-
print show A. This is a door of the tank room
on the south side of the tank room building.

Q. Is that the door marked ““N’’ on the blue-
print, exhibit D-1? A. No " sirlii it Yigiion the
opposite side of the tank room, Mr. Toolan.

Q. Over on this side (mdleatlng)”2 A. Yes, sir.

Q. Then, T do not want that one. Can you
tell me from the blueprint marked in evidence,
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exhibit D-7, the width of that narrow gauge
track going out of those two doors ‘M’ and
“N”’? A. Twenty-four inches.

Q. What is the width of the door marked ‘‘M”’
on blueprint, exhibit D-1, that is this door here
(indicating)? A. Ten foot, three inches.

Q. What is the width of the door marked ‘‘N’’?
A. Six foot, six inches.

Q. How long have you been employed at the
plant? A. Since December, 1923.

Q. Are the two doors marked ‘““M’”’ and ‘‘N”’
on the blueprint D-1 both open at all times? A.
Not at all times.

Mr. Deegan: I object.

The Court: He says, ‘‘Not at all times.”’
Besides that, he was not there at the time
of this accident.

Q. I show you a photograph and ask you what
that photograph shows. A. This photograph
shows one of the doors into the tank room.

Q. Do you know which one? A. This is the
south door.

Q. Is that the door marked ‘“N’’ here? A.
Yes, sir.

Q. What is in that door? A. An air locomo-
tive.

Mr. Toolan: May I have that marked
for identification?

(Photograph marked D-8 for identifi-
cation.)

Q. How many exists are there on this end of
the tank house, that is the end toward the bot-

105
Carl Lindner—fer Defendant—Darect.

tom of this blueprint marked D-1? A. There
are three doors.

(. Are there any aisles passing from a point
up along the narrow gauge track indicated on
this drawing, out of those doors?

Mr. Deegan: I would like to enter upon
the record an objection on the ground
that the witness is testifying to conditions
not as of the date of the accident, and
the time is not specified. On the further
ground that this man, at the time of the
accident, was not employed by the Ameri-
can Smelting and Refining Company.

Mr. Toolan: This witness was not em-
ployed at that time, and I cannot ask him
to describe conditions at that time. All T
can do 1s to ask him to describe condi-
tions from that time, and if we cannot
show they are the same, I will consent
it be stricken out.

The Court: If it is not connected up it
will be stricken out.

Mr. Toolan: I will not press that line of

examination any further for the time be-
g, anyway.

Q. How wide are the doors that are used in
the tank room to transport these anodes? A.
About three foot to three foot six inches.

Q. How wide is this air locomotive or tank
part of it? A. About three feet.

By the Court:

Q. That is its widest part? A. No, sir. Only
through the tank part. The bumper part of
the air locomotive is somewhat wider.
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(). How large is the widest part of it, that is
the bumper part of it? A. About four foot
three inches.

Mr. Toolan: That is about all 1 have of
this witness.

By the Court: e
Q. What is an air engine and how 1s it
operated? A. An air engine is very nearly the
same as a steam engine only they are operated)
by high-pressure air, one thousand po.un.ds of
air. It is a reciprocating engine and it 1s ex-
actly like a small steam engine. : i
Q. Where does the operator sit? A, The
operator sits low at one end.
(). Which end, either? A. No. At the rear end.
Q. Rear end? A. Yes, sir. ) .
Q. Then, if you are immediately in front of
that engine you could not see the operator, could
you? A. No, hardly, not if you were immediately
in front; no, sir.

Oross-examination by Mr. Deegan:

Q. Will you indicate on this exhibit D-3 which
is the front of that air engine? A. This is the
front of the air engine (indicating). .

Q. Where does the engineer sit on that air en-
oine? A. Right at this end here (indicating).

The Court: Pointing to the rear.

A. To the rear; yes, sir. \ :
Q. On the other side? A. Well, he sits as a

rule on the other side.
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Q. Isn’t there any stationary place for him
to sit? A. No sir; if he takes a right-hand curve
he moves over on this side. If it is on a left-
hand curve he sticks his head out on the left-
hand side of the engine.

(. There is no cab of any sort? A. No sir.

Q. He can either be on the right-hand side or
left-hand side? A. KEither side.

Q. Where are the controls of the engine? A.
They are on the left and right. Brakes and
control valves are distributed across the whole
front or back of the engine.

By the Court:

Q. How high is the highest part of that en-
gine? A. About five foot six inches.

Q. How high are the cars when loaded? Does
that vary? With the normal load about how
high are they? A. Slightest lower. About ten to
twelve inches lower than the engine.

Q. Than the highest part of the engine? A.
Than the highest part of the engine.

By Mv. Deegan :

Q. Might not the distance from the platform
here to the top of this be five feet six inches
to six feet high? A. That is not six feet.

Q. Five feet ten inches, about? A. I do
know, Mr. Deegan, that the engine is not as
quite as high as the top of my head.

Q. Is it higher than your eyes? A. About the
same height.

Q. Then, you could not see on the other side
of it? A. No, sir.

Q. How tall are you? A. Five foot eleven. .

40
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Q. Is that going backward or frontward, that
is, going in this direction? A. Frontwards. :

Q. (Indicating Exhibit D-4). What is the dis-
tance between the point marked ‘‘N,’’ the en-
trance to the tank house, and the beginning of
the switch? A. About from three to four feet.

Q. The switech then begins practically immedi-
ately within the door? A. Within three or four
feet. :

Q. You don’t know the engine that was in use
on this day? A. No, sir.

Q. These bumpers do not show any couplings.
Is that the customary way of shifting cars about
the yard? A. No, sir. These bumpers show a
coupling on this slot here. You can take a car
and hook it up to the bumper of the locomo-
tive. You see a siot right on the front of the
bumper, vou take the draw bar of the car in
order the car can swing going around a curve.

Q. Do you call that a draw bar? A. The draw
bar from the car has to be held on the bumper.
It ecan be held on the bumper.

Q. When they are making up trains do they
back up with the draw bar connected? A. No,
SiT.

Q). They just bump together? A. They have
to.

Q. Does the draw bar fly loose at times? A.
It might at times.

Q. You have testified that the scale house door
was the north side of the tank house, did you
not? A. The scale house is on the north side of
the tank room.

Q. Do you want to change that testimony now?
A. T don’t believe T said the secale house doors.
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I said the scale house. The door has to be north,
because the whole thing is located north of the
tank house.

Q. What direction is this? (indicating). A.
This is south.

Q. Indicating the line of narrow gauge rail-
road through the tank house, what direction?
A. South.

Q. Would not this door be the east door (in-
dicating)? A. No, sir.

Mr. Deegan: That is all.

Re-direct Examination by Mr. Toolan :

Mr. Toolan: Counsel consents to these
four photographs going in evidence. There
was one other we had marked for identi-
fication. I will offer that one also.

(Photograph entered in evidence and
marked exhibit D-9.)

Photograph entered in evidence and
marked exhibit D-10.)

Photograph entered in evidence and
marked exhibit D-11.)

Photograph entered in evidence and
marked exhibit D-12.)

Mr. Deegan: I will admit all these
photographs, stipulation on the record,
however, that they were taken April 8,
1925,

(Photograph heretofore marked D-8 for
identification entered in evidence

and
marked exhibit D-8.)

_ Q. This picture, exhibit D-8 shows what? A.
It shows one of the doors on the north side of
the tank room. ’




40

110
Robert C. Miller—for Defendant—Direct.

Q. Which one? A. It seems to be the lower
door, with the single track.

Q. I show you another picture marked ex-
hibit D-9 and ask you what that shows. A. This

shows the air locomotive within the north wall

of the tank room.

Q. Does it show the engineer? A. It shows
the engineer; yes, sir.

Q. Is that the position from which the engine
is operated? A. Yes, sir.

Q. Is that where the engineer sits when he
operates this type engine? A. Yes, sir.

Mr. Toolan: That is all T have.

Rosrrr C. Mirier, a witness produced on be-
half of the defendant, being duly sworn accord-
ing to law on his oath, saith:

Direct Examination by Mr. Toolan:

Q. Mr. Miller, you are employed by the Amer-
lcan Smelting and Refining Company? A. Yes,
Sir.

Q. How long have you been employed there?
A. Twenty-six years.

Q. You were employed there on the 23rl or
24th of July, 1923, were you not, the date of
this accident? A. Yes, sir.

Q). I show you a picture and ask you wha
this picture shows. A. This is a picture of a
coal pulverizer building.

Q. Is that the building that has been testi-
fied Mr. Pederson was working in on this day?
A. Yes, sir.
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Q. I ask you whether or not there is a path-
way that leads from that building around to
this toilet. A. Yes, sir.

Q. By which the toilet might be reached with-
out going through the tank room? A. There is.

Q. Is the beginning of that path shown on
that photograph? A. Yes, sir.

Q. When were these pictures taken? A. They
were taken on the 7th.

Q. Of August? A. I beg pardon, no. I
don’t recall, but I have the photographer here
to tell you the date, if you wish.

Q. About how long ago? A. I think about
three months ago, December T think it was.

(Photograph entered in evidence and
marked KExhibit D-13.)

(Photograph entered in evidence and
marked Kxhikit D-14.)

(Photograph entered in evidence and
marked Kxhibit D-15.)

(Photograph entered in evidence and
marked Kxhibit D-16.)

Q. Will you please trace that path in these
photographs in the way around from the pul-
verizer to the toilet? A. That is the way it
runs.

Q. Exhibit D-13 shows what? A. Shows the
beginning of the entrance from the coal pulver-
izer building.

Q. Is that the path directly in front of the
coal pulverizer? A. Yes, sir.

Q. What does Exhibit D-16 show? A. That
shows a continuation of the path as far as the
bridge over a small pond. '
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Q. What does Exhibit D-14 show? A. That
is the continuation after you get over the bridge
to a point near the entrance to the copper re-
fining building.

Q. And what does Exhibit D-15 show? A.
That is the entrance to the copper refining build-
ing where the toilet is located.

Q. Where is the toilet located on this picture?
A. Right at the entrance of this.

Q. Will you mark it with this lead penecil,
please? Put an ‘“X?’ mark. A. This is the
building here, and this is the entrance (indicat-
ing).

Q. That place marked ‘“X’’ in black ink?
A. Yes, sir.

Q. That path leads right around, does it?
A. Yes, sir; that is a path right around the
building.

Q. Mr. Miller, you have examined all these
photographs, have you not? A. Yes, sir.

Q. Were conditions the same when these photo-
egraphs were taken as they were on the 24th of
July, 1923, the date of this accident? A. In
the building proper, yes. There has been some
slight improvement on the pathway, but the
pathway is merely an improvement on the origi-
nal pathway.

Q. Was there any change in the pathway?
A. No, sir. No change.

Q. Simply an improvement of the pathway?
A. Yes, sir.

Q. Mr. Miller, you are familiar with the rules
and regulations of the plant, are you? A. Yes,
sir.
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Q. Was there any permission given by any
person in authority of the plant or any one
else, to your knowledge, to employees of Pasky,
to use that toilet? A. No, sir.

Q. Was there ever any permission given for
any one outside of the employees of the Amer-
lcan Smelting and Refining Company to pass
through the tank room on the line indicated by
Pederson in his testimony this morning? A.
No, sir.

Q. Are there any signs outside of the two doors
mentioned on blueprint marked Exhibit D-1,
marked doors ‘M’ and ‘‘N,”’ are there any
signs? A. Yes. I think there is a ““no ad-
mittance’ over the door.

Q. Is this a picture of that doorway? A. That
is a picture of the entrance to the western door;
ves, Sir.

Q. That is the door marked *“N’’ on ‘this blue-
print, the lower one? A. Yes.

Q. Was that ““no admittance’’ sign on there on
the 24th of July, 19237 A. I am not prepared to

swear to it, but it has been on there, I don’t
know when.

Mr. Deegan: I object.

: Q. The scale house has been mentioned here.
Is that shown on this photograph marked Ex-
hibit D-52 A. Yes, sir.
Q. Which door or exit is the scale house? A.
On the right-hand side.

Q. The right-hand exit? A. Yien, JRIT. .« The
scale house.

Q. Is that scale house also shown on HKixhibit
D-7? A. Yes, sir. :
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Q. It is the right-hand exit, isn’t it? A. The
right-hand exit is the scale house; yes, sir.

Q. Is this Exhibit D-11 a closer picture of the
scale house? A. That is the same thing.

Q. Can you walk out either of those exits and
come out there into this open way in between
these two buildings? A. Yes, sir.

- Q. Can you walk out either of those doors and
get down? A. Yes, sir.

Q. Are there doors on both these doors marked
fEMER and AN 22T SN ey eir:

Q. Are those doors ever closed? A. Yes, sir;
occasionally.

Q. How do they open, Mr. Miller? A. The
swinging door opens towards the east.

(). Which door? A. On the western.

Q. And the one marked ‘““N’’? A. Yes, the one
marked ‘‘N.”” The other one swings towards
the west.

Q. Are those doors ever locked during the day
so that anybody coming in or out could not open
them? A. Never locked.

Q. They are always kept so that anybody can
push against them and get in or out? A. Yes,
Sir.

Q. Do you remember the day of this accident?
A. Yes, sir.

Q. Were you down in this vicinity immediately
after the accident? A. Well, shortly afterward.
I don’t know just how long.

Q. Was there any copper or iron or any metal
piled up out about the point ‘‘P’’ that would
prevent any one from walking out of the door-
way marked ‘“N’’ on that side of the track? A.
No, sir.
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Q. Is there ever any metal piled up around
those doors? A. Not in that particular door
there; no, sir.

Q. Those doors are in constant use, are they
not? A. Yes, sir; they are only closed to keep
the temperature right. .

Q. That is the reason for closing the doors?
A. Yes, sir.

Q. That is just closed temporarily when the
doorways are not in use? A. Yes, sir.

Q. Is there an aisle, Mr. Miller, leading down
through here and is that aisle shown on this
blueprint to this door marked “C’’? A, There
18.

Q. Is there any way of getting from that
point ““C’’ over to the coal pulverizer? A. Yes,
sir.

Q. Is that aisle shown on this photograph
marked Exhibit D-4? A. Yes, sir. That is the
aisle leading to the door in the western part of
the building. |

Q. The one closest to the pulverizer? A. Yes,
sir.

Q. Is that another picture of that aisle marked
on Exhibit D-9? A. That is the same one.

Q. Same aisle leading down through there?
A. Yes, sir.

Cross-Examination by Mr. Deegan :

Q. Mr. Miller, is that scale house attached to
the tank room? A. Yes, sir; on the outside.

Q. Are the doors from the scale house outside
of the scale house? A. Yes, sir.

- Q. Or are they in on the hinges of the tank
house? A. No. The outside. ;
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Q. You say it is customary to keep the tem-
perature up in the tank room? A. Yes, sir.

Q. That is why the doors are closed? A. At
time when it is cold weather outside they close
the doors.

Q. Do you get better results when the tem-
peratures are up than when they are down? A.
[ don’t know.

Q. You say you are familiar with the rules and
regulations of the plant? A. Yes, but not of the
operations.

Q. Can you give me a reason for the rule and
regulation of keeping the door closed? A. Yes,
it is to keep the temperature of the tank room
at a proper heat, for some particular reason in
operating.

Q. You say to keep the temperature up? A.
To a certain degree; yes, sir, but I don’t know
how much.

Q. Why didn’t you have a picture showing the
door in the tank room closed, to show the ap-
pearance? A. The door just happened to be
open when we took the photograph, I guess that
is the only reason.

Q. Did you open the doors to take this photo-
graph? A. No, sir. The doors were open.

Q. This blueprint here would lead you to be-
lieve that this was an entirely separate build-
ing, wouldn’t it, from this? A. I don’t know
whether it would or not.

Q. There is a space between the main tank
room and the scale house, isn’t there? A. No,
sir. That 1s attached right to the tank room.

Q. But it is not attached on that blueprint, is

it? A. I don’t know.
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Y 94 s 0
| ‘(,). Can’t you see? Is that seale house a part
of the.tank room? A. No. That is possibly
something wrong, I will admit that. It is at-
tached.
42 L b s
: Q. That blueprint is wrong? A. That one par-
ticular part is. o
S, ‘ ’
.»(L). J_.hat door leading out of the tank room is
1§1 Irgahty a door leading into another building ?
A " . . . b ;
. ..(. (;{dnothel k.)ulldmg, to a small scale house.
: J- How long is that secale house? A. I don’t
K1OW.  About ten or twelve feet long
T =
2 @Q' fIX)o\}Tou I.m()w how many windows it has in
;2 - No, sir; I do not, unle
: ess I look
photograph. : S
Q: I.s t.hat a sliding door or swinging door?
A. Swinging door. '
| Q. When is that scale house used? A. I can’t
tell you how often. i
Q. What is it used for? AL
as far as I know.
Q. For weighing cars?
cars.
Q. And nothing else? A, No, nothing else. Well
you can push the c: ; : ’
e e cars through, of course
/ i u.sh them back and forth over the scale?
A. Outside of the vard. iy
Q. Do they use that the
any other track? A. No
Ing the cars.
Q. They just put the loaded car

; ) S in and 7ol o
them and t] . , weilgh
: len welgh then : 5

) 1 Oone at
Yes. at a time? A,

or a scale house,

A. Weighing copper

same as they would
Used just for weigh-

Q. When it is not in use the door ig

the scale house? i
e aouse? A. Yes, at timeg
perature is low.

closed in
when the tem-
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Q. How often do you get down into ’Fhe plant?
A. Well, about twice a day I should J[hll.'lk..

Q. How big is the plant? A. How big is our
plant?

Q. Yes. About fifty-eight acres.

Q. How many buildings do you have? A. I
can’t tell you offhand. '

Q. Approximately? A. Well, approximately,
I should say we have about thirty buildings..

Q. Do you go into every one of these build-
ings every day? A. No. .

Q. How many hours do you spend in your
office a day, approximately? A. At the present
time I spend practically all my time in the office.
That is the present time for the last several
months. :

Q. How many hours did you spend in your
office a day around 1923, the date of this acci-
dent? A. About an hour and a half.

Q. In the office? A. Yes, sir.

(. Where would be during the other times?
A. At that time I was out in the plant all the
time. I was safety engineer at that time.

Q. Is it your custom to go to courts for the
American Smelting and Refining Company? A.
Compensation courts; yes, sir.

Q. Your duties take you outside of the plant?
A, Xes, gir.

Q. There are periods during the week when
you are not in the plant at all? A. Since last
August; yes, sir. Before last August I was
in the plant all the time.

Q. What do you know about men going from
one building to another and wusing toilets
wherever they find it most convenient, among
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employees? A. Well, our employees know where
the toilets are located, and nobody tells them
where to go, they know just exactly where to go.

Q. Now about the men who are invited in your
plant through independent contractors? A. Well,
as a rule their foreman finds out where they are
to go, and I suppose they follow the custom.

Q. That is a custom of the plant? A. Well,
we have no regular custom. The foreman usually

Q. You let the independent contractors come
in and do their work and find their way out as
best they can? A. After they get accustomed to
the place; yes, sir. The first day they go in they
are shown around and shown what to do.

Q. Did you show these men around? Ao
their work; yes, sir. Where they were supposed
to go and let them there under the charge of
their foreman.

Q. Did you show these people where to go?
A. No, I don’t think I did these people.

Q. Did you stop them from going through the
tank room? A, No.

Q. You don’t know whether they were going
through or not, do you? A. No, sir; I do not.,

Q. You don’t know what the other men down
at the other end of the plant, under Mr. Gus-
tavsen, you don’t Kknow what toilet they were
using? A. No.

Q. You just let them do their work and find
their way out as best they could? A. Yes.

Q. Do you Temember my going out to your
office with Mr. Pederson? A. T will not forget
that in a hurry; yes, sir.
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107 : Mr. Toolan: T object. How is it ma-
Q. WhatiTequostiwas ma ey We would not let them in there,
no, if that is what he wants to know.
: He might get hiurt and then we would have
Q. Did you ever refuse to .1et us 1go ti@ntoAth(; another law-suit on our hands.
plant to i theancons Ot PR ‘ Q. Mr. Miller, you show a diagram or a pic-
didn’t refuse you; 10, ;\S[H;' Pederson going in? | ture marked D-12 showing the entrance into amn
Q. Did you s G e L aisle in the tank room, but you do not show any
A. YE‘S,'SH" N e to go in to see the picture of the exit? A. Here is the entrance.
Q. Did e pe_]mrlt‘@m A Yes. sir: under the Q. Do you have a picture of the exit? A. Of
scene of this accident? A. i e L b
assumption that you were going tO. i ol i] Q. Yes
see a man to sell him an automobile or sell him AR
real estate.
SUr(jg.e '}_‘(}Tgn the idea of my going into the %)121311"
seeing this accident didn’t enter your 18{ H
did it? A. No, it did not, I will confess that.

I rlj l ] ‘ L4 . o ] t( [1(11.)
4 . C l B l (€ 2) e} 1 .

A. T think there are some more pic-
tures there.

Q. Is it in court today? A. Yes, sir; it is.
Q. Well, where is it? A. Tt is there, but that

was taken a long time ago, and I didn’t want 20
(). Then you let me go in to see somebody I |

o present that. I think it is there.

ile? © mis- 1s (handing picture to counsel
vanted to sell an automobile? A. Under m ( b )

apprehension; yes, sir. : ”19- 151 U‘liS fl gi‘cime.ot’lth?t exit? A. This is
Q. That is the only way you could geﬁ 11'1t.q tha% € pic rlllé oL that exit there.
plant? A. Yes, sir; unless you could give us | Mr. Toolan: T object to examination o
some reason for it. : : el ’ that unless it is offered in evidence. He
Q. I gave you the reason, did I not? A ell, Callgd for it.
we have our attorney. I was gom.g to refer you ‘ Mr, Deegan: T will offer this in evi
to our attorney, in the line of ae(ndents“. : . dence.
Q. Do you know what date that was? A. No, Mr. Toolan: Let me see if
I don’t. S The Court: You a
Q. Was it last December? A. I don’t re- Mr. Toolan: Yes.
member it. | s ' The Court: You canmnot offer an ex-
Q. Could it be last December? A. It might hibit under eross-examination of the other
have been. I don’t know.

side’s-witness, but if it is agreed to, all
Q. Do you remember what happened when 1 G
went in the plant?

Here it

.

gree to it, do you?

‘Q. That exit is blocked, is it not? A. ‘No,
SIr; that is not blocked:

That is always open.
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Q. Is this the anode yard? A. That is the
western end of the yard. Yes, we call it an
anode yard.

Q. How many tracks would there be for Mr.
Pederson to cross if he came down this aisle?
A. Came down the aisle outside of the building?

Q. Came down the aisle shown on Exhibit
D-9. A. He would not have to ecross any tracks
through the tank room. He would have to cross
two small tracks here going from this building,
but none through the tank room; there are no
tracks in there.

Q. In other words, he would have to pass more
tracks in going through the aisle illustrated in
D-9, than he would if he just went out the door-
way? A. No, sir. He would have to cross tracks
here just the same coming across here, there
are two tracks there. Same thing.

Q. Don’t you indicate on that map more
tracks than are shown up in the doorway? A.
No. These two tracks are on the outside. No,
sir; I think there are the same number of
tracks. I think that is right.

Q. That is not an entrance or exit that is used
very much, is it? A. Yes, sir. That is what
it is used for.

Q. Is there an elevator there? A. No, sir.
It is clear.

Mr. Deegan: That is all

(Photograph entered in evidence and
marked Exhibit D-17.)

Mr. Toolan: That is all.

(Adjourned until Monday April 13, 1925, at
10:00.)
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April Term, 1925.

THOMAS PrDERSON,
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VS.
AMERICAN SMELTING AND RErFIN-

iN¢ Compaxy, a Corp.
Defendant.

Transeript of stenographer’s notes of evi-
dence in the above entitled cause, taken before
Hon. Peter F. Daly, Circuit Court Judge, and
a Jury, at the Middlesex County Court House
in the City of New Brunswick, New J ersey, on
the thirteenth day of April, A. D. 1925 at
10:00 A. M.

APPEARANCES :

Joseru F. Drrcaw, Esq., Josepr C, Pavr, Coun-
sel for the Plaintiff.

Joux H. Toorax, Esaq., Counsel for the Defend-
ant.

Roserr C. Mmrer, resumed.

Direct Examination by Mr. Toolan ( Cont.) :

Q. Mr. Miller, is there a path leading from

the coal pulverizer to thig toilet other than the
one taken by Pederson? A. Yes, sir.

20
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Q. Where is that path? Is it shown on the
blueprint marked Exhibit D-1? A. Yes, sir.

Q. How is it shown on that blueprint? A. By
a white chalk mark on the print.

Q. Mr. Miller, will you please take these
photographs and tell me what Kixhibit D-3 shows?
A. Tt shows the anode car and an air locom-
tive in the tank room.

Q. At or about the place where this accident
happened? A. Yes, sir.

Q. This other photograph—what does that
show? A. It is a similar picture. It shows
the anode and the air locomotive in the tank
room.

Q. Referring to exhibit D-10. And with refer-
ence to exhibit D-9 what does that show? A.
That is a similar picture only taken at a differ-
ent angle.

Q. Showing what? A. The anode car and the
air locomotive in the tank room.

). Anything else? A. Pathway leading to a
door on the west end of the tank room.

(). State whether or not that door is closer to
the coal pulverizer than the door marked ‘‘N”’
on exhibit D-1. A. Yes, a little bit closer, not
very much, but it is a litle bit closer than the
other.

Q. The door you refer to is marked ‘“C’’ on
exhibit D-1? A. Yes, sir; that is the one.

Q. What does this exhibit D-4 show? A.
The same picture only a different angle, it shows
the anode car and the air locomotive and the
aisle going towards the west end of the tank
room building.
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Q. And similarly exhibit D-127 A. Yes, sir;

the same thing.
A

Q. Ixhibit D-11 what does that show? A.
m _ . 3
T'hat shows the two exists from the tank room
at a point near where this man was hurt, two
exits.

Q. Does that show the so-called scale house?

7 = 3
A Yes, sir; the scale house is on the right-hand
side of this picture.

Q. Can you walk through the doorway leading
to »the scale house and out of the scale house
and come out into the open? A. Yes. sir

i m - ’ '

Q. That is out through the door marked ‘M’
on this blueprint exhibit D-1, this door here
(Indicating)? A. Yes, sir.

). o8 3 - e o £ e
j 'Q 11} other words, you can gain access to and
rom the tank house building through the secale
house door, as well as the door marked ‘“N?’ on
the blueprint? A. Yes, sir.

Q. How long is that scale house? A. I don’t
know the exact dimensions of that. I can’t tell
vou that. :

Q Well, what is the scale house? Will you de-
‘7“l . {,) - - 4
seribe it? A, Tt is a place where they weigh the
copper on the cars, and after they weigh the
cars they just push them right on through

Q. It is a L i ; i1d;

73 s a l.ltt.le shed outside of the building
with a scale, is it not? A. Yes

o 1 . .l »._ y
TIQ. This exhibit D-5, what does that show? A
LThat is the same picture, i ki

(() ‘ same plcture, it shows the two exits,

0. Showing the scale house?

A. Showing
the scale house on the right; yes, sir. 5

_Q. Doe.s the exit from the scale house enter
directly into another building or not? A. No
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sir; there is an opening on the north end of the
scale house in the yard.

Q. There is an opening, is there, between the
red lines, I will mark them ¢““G’’ and ‘“H”’ on
this picture, between these two red lines, com-
ing out of the scale house? A. There is an open-
ing that goes into the yard.

Q. And I show you exhibit D-7 and ask you
what that shows? A. That is the same picture.

Q. And exhibit D-8, what does that show? A.
It shows the air locomotive in the exit of the
west side of the two entrances.

Q. That is the entrance marked ‘““N’’ on this
exhibit D-1? A. Yes, sir.

Q. Mr. Miller, how wide is the tank house from
the doors, measured at the point here marked
‘““N,’” the door over to the toilet? A. I don’t
know the exact dimensions.

Q. Well, about what is it? A, Oh, I judge
about 250 feet, in my judgment.

Q. Mr. Miller, is there a passageway on either
side of the tracks leading through the center of
the tank room? A. Yes, sir.

Q. That is, leading from the door ““N?’ to the
toilet? A. Yes, sir.

Q. What are these square objects shown on this
blueprint, for instance, the object marked ‘K’
here? A. They are what they call squares of
tanks.

Q. Do they rise above the level of the floor?
A. Yes, sir.

Q. How high? A. I Judge about four feet.

Q. Is there space to walk between the tracks
through the center of the tank house to the
objects or tanks marked ““K’’? A Yes, sir.

127
Robert C. Miller—for Defendant—Direct.

(). On either side of the tracks? A. Yes, sir.

The Court: That was not clear to me,
Mr. Toolan. I do not know what that
means.

Q. What I want to know, Mr. Miller, is this:
Is it possible to walk from the men’s toilet here
over to the door marked ‘‘M’’ without crossing
any tracks at all? A. Oh, no. You have got
to cross those tracks.

Q. Cross the tracks where? A. The toilet is
on the other side of the track.

Q. The toiiet is marked ‘‘B,’’ is it not? A.
Yes, sir.

Q. Where are there any tracks you would have
to ecross? A. Do you mean coming this way?

Q. No, T mean is it possible to walk along
an aisle leading directly across in between the
tracks to the tanks? A. Yes, there is on the
cast side; yes, sir; but you would have to eross
the tracks on the outside of the building.

Q. You mean you could walk clear across the
tank house without crossing any tracks? A.
Yes, sir.

Q. Is that true also on the other side? A.
Yes, sir. Tt is also so on the west side.

Q. In other words, there is an aisle or passage
way on either side of the tracks separating the
tracks from the tank? A. Yes, sir.

By the Court:

Q. But you would have to cross the tracks
at some point in order to get to the other side,
so-called? A. Outside; yes, sir. But from the
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tank room in through the exit here you can come
right out without crossing the tracks. You have
oot to cross the tracks outside of the building,
but not inside.

Q. If you wanted to go through this door
wouldn’t you have to cross the track? A. No, sir.
There is just a little space between that track
and the door.

Q. These are the tracks, aren’t they? A. Yes,
S1T.

Q. If the toilet is on the other side you would
have to cross the tracks somewhere? A. On
that side to get over; yes, sir; but not on the
east side.

Mr. Toolan: That is all T have. Cross-
examine.

('ross-examination by Mr. Deegan:

Q. How many paths, Mr. Miller, are there lead-
ing to the toilet? A. There is one on the outside
of the building proper and you can take four
different paths in the tank room.

(). How many entrances are there to the tank
room? A. Six.

Q. On the west side of the tank room, as
shown on this blueprint, how many entrances?
A. On the west side there are two.

Q. One is an entrance into the scale house,
isn’t it? A. The one entering the scale house,
that is on the north side.

Q. You include that in those two entrances
you just mentioned? A. No. There are two on
the west side and two on the north.
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Q. Do you consider than an entrance to the

toilet through the scale house? A. Yes, sir.

The Court: Which is west on that map;
the top?
Mr. Deegan: The west is at the bottom.

A. The west 1s on the bottom.

By the Court :

Q. And the east is on top? A. Yes, sir.

Q. The left-hand side of the map is north and
the right-hand side is south, is that right? A.
Yes, sir.

3y Mr. Deegan:

Q. Where were you when this accident hap-
pened, Mr. Miller? A. In my office.

Q. How far is your office away? A. About
000 feet.

Q. And you don’t know whether the scale
house door was or was not open? A. I don’t
know, sir, no.

Q. It is closed usually, isn’t it? A. Not in the
summertime; no, sir.

Q. Ts that track used the same or as often
as the other tracks? A. I would not want to
say that; no, sir.

Q. It is not? A. I don’t know.

Mr. Toolan: I object. The witness did
not say it was not. He said he would not
want to say.

A. T don’t know for sure.
Q. You make the rules and regulations of the

plant, do you not? A. Ag far as safety and
welfare goes; yes, sir.

40
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Q. Does your province take you into the ques-
tion of which shall be the entrances and which
shall be used as the exits of the doors leading
into the tank room? A. No, sir.

Q. Well, you know, as a matter of fact, Mr.
Miller, that the plant does not permit or en-
courage cars and engines going over a scale
and bumping through and going out of .the
plant, do you not? A. What is that question
again?

(Question repeated by stenographer.)

A. They are not supposed to bump cars through
there. .They push them through.

Q. These scales are rather sensitive, are they
not? A. No, they are very sturdily built.

Q. They are used for weighing what metal
mostly? A. Copper anodes, scrap metal.

Q. You discourage any vibration, any unneces-
sary vibration on these scales, do you not? A.
No,. they are very sturdily built. The locomo-
tive goes over them.

Q. You let them go over just as they would
any other track in the yard, is that it? A. As
far as I know, yes, sir. 1 have no jurisdiction
over that. :

Q. At the time of the accident was this path
as improved as it is as shown on this map?

The Court: Which path?

(. Leading around the tank house on the out-
side. A. It was not improved as it is at present,
but it was used for a walk-way.

Q. It ‘wasn’t a thoroughfare from the gate
house to the other parts of the plant? A. Yes,
sir.
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Q. Mainly? A. Partly. The other parties
used it between the tank room and copper cast-
ing for other departments.

Q. You told us before that you never stopped
anybody going through the tank house to use
that toilet, did you not?

Mr. Toolan: I object, unless it is shown
that he was there to do it.

TheiCourt: Did he? He was'in charge
of the safety, he said.

A. No, sir; we never stopped anybody from
going through there.

Q. I would like to see the exit to this aisle
indicated in these KExhibits D-12, D-4, and D-9.
Is that the exit to these aisles? A. That is the
exit on the western end.

Q. To the aisle indicated in these three photo-
graphs which T have Just enumerated? A. Yes,
Sir.

Q. Is that an elevator in this Exhibit D-172
A’ No, sir, that is Just an entrance,

Q. How wide is that entrance or exit? A. Oh,
I should judge about four feet.

Q. Is it a thoroughfare or widely used path?
A. Yes, it is a thoroughfare; yes, sir.

Q. Is it widely used? A. No, sir; not so widely
used.

Q. Why isn’t it widely used? A. Because the
men go around the other way.,

Q. Is it because the door, the aisle leads
through the tanks and after you get out of the
tank house it leads on to a platform? A. It
leads on to a wide platform; yes, sir.
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Q. How high is that platform from the ground?
A. Level with the ground.

Q. After you get off the platform must you
cross these tracks? A. Yes, sir.

(. Listed on the main blueprint. There is
another scale house here? A. Yes, but not di-
rectly in front of the entrance. Well, I will
take that back; it is at the entrance; yes, sir.

Mr. Deegan: I want to show this exit
to this aisle.

(). That exit is seemingly more dangerous than
the exit marked ‘“N’’?

Mr. Toolan: I object.
The Court: Objection sustained.

it more dangerous than the

Mr. Toolan: I object.

The Court: Why!?

Mr. Toolan: It calls for a conclusion in
the witness’ mind, for one thing. You can
show the physical facts and then argue
from them. The question is argumenta-
tive, I think, and it calls for a conclusion.
It asks this witness to characterize the
respective and relative dangers. What
might be more dangerous in his mind
might not actually be so.

The Court: He is a man, so far as his
plant is concerned, he says he is in charge
of safety. However, that is matter to be
passed on by the jury. You can ask him
what is the difference in the physical
conditions and they will draw their own
conclusions.
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(L.). Were you safety manager at the time this
accident took place? A. At that time; yes, sir.
~ \1 . 0 . t‘/ .

: (3 Can you tell me the weight of this air engine
indicated on this photograph? A. No, sir.

Q. How many of these air engines are now in
use 1n the plant? A. None.

.Q. W 1'1811 did you discontinue the use of these
alr engines? A. I can’t answer that. I don’t
know.

Q. More than a year ago? A. Yes, more than
a year.

Q. They were in use at the time of the acei-
dent? A. Yes.

N ; : :
(). When were these photographs taken?

Mr. Toolan: That is testified to.
The Court: Go on.

A. December 18, 1924, and then another batch
taken April 7, of this year.

Q. If these photographs were taken in Decem-
ber and April of 1924 and 1925, respectively,
where did you get these air engines from? A.
I had those air engines; we had them, but not in
use but I had them taken over there to take the
pletures, exactly as the accident occurred.

Q. Dl‘d you get these air engines from the
l&(ﬁldp pile, or the stock yard? A. No, sir. We
@ ; B :

‘ d %hem in th(? building for use in case our
gasoline locomotive give out.

Q. The chain by which you drew the air
engines up to the tank house is not shown on
these pictures, is it? A. No, sir.

r Q. Did you get these into the tank house? A
They are in the tank house now. |
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Q. How did you get them into tl.le tank room?
A. They were in there from the time they were
out of use. Lifted the locomotive up and broughE
it over to this point so as to take a picture of
it. >

Q. Did you use a gas engine to put—.A. No,
sir; we put a chain around the locomotive and
lifted it up. i

Q. These were brought into thes? positions
by a crane and placed on the trqcks, 1s that cor-
rect? A. For a picture; yes, sir.

Q. What kind of an engine are you using now?
A. Using gasoline locomotives. :

Q. How many speeds has an air engine? A.
I can’t answer that. 1 don’t know. '

Q. How many speeds in a gas engine? A. I
believe the same as a locomotive. 1 think there
1s three. I am not so sure. I wouldn’t want to
say. .

Q. Can you tell us why you made these air
engines obsolete? A. No, sir. |

Q. You are the safety manager, are you not?
A. Yes, sir. .

Q. Wasn’t that question ever brought up in
your discussions? A. No. I believe it was due
;:0 better operations, that is, more efficient opera-
tion with a gasoline engine.

Q. An air engine is much heavier than the gas
engine is it not? A. I don’t think so. I can’t
answer that for sure, but I don’t think so.

Q. Do you mean to tell us you don’t know
whether an air engine is not heavier than a gas
engine? A. Yes, sir. I don’t know. I don’t
think it 1is.
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Q. Do you know what side of the air engine
the engineer sits on?

Mr. Toolan: We have been all through
that. There is no contest about it. 1118
definitely established and shown on those
photographs.

Mr. Deegan: By one witness.

Q. What side of this air engine does the en-
gineer sit on? A. He sits on the right-hand side,
as I would ecall it, the back of the locomotive,
Just the same as a regular locomotive engineer.

Q. If this is the locomotive, what does he have
his right hand on?

Mr. Toolan: I object. This is outside of
the line of the examination and it is not
cross-examination. We do not want to
be bound by this man, because he is not
an authority and we did not put him on
for that purpose, and he may not know
anything about it. TIf they want to call
him as their witness on rebuttal, or some-
thing else, they can do so provided he
knows anything about it. T do not think
he does.

Mr. Deegan: T withdraw those ques-
tions. That is all.

Re-direct Examination by Mr. Toolan

Q- Mr. Miller, how many accidents hav
had in the tank room in the last three yea

e you
rs?
Mr. Deegan: I object.

The Court: Objection sustained.
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Mr. Toolan: I think it is material under
counsel’s own examination, he has en-
deavored to show that there was a change
made for reasons which have not been
stated, but which is obvious, and I think
we ought to be permitted to show just
how this place is operated. This man is
safety manager and there is considerable
latitude allowed on that score. I think
that we ought to be able to show how
many accidents they had.

The Court: I will sustain the objection.
You may ask him along the line of a
change in the engines. That is all he has
been asked in that respect.

Mr. Toolan: Prays exception.

Q. Do you know the reason, that is, if you
know, tell us why there was a change made from
air engines to gas engines? A. No, sir.

Mr. Toolan: That is all.
Mr. Deegan: That is all.

CaarLes W. Hawnson, a witness produced on
behalf of the defendant, being duly sworn accord-
ing to law on his oath, saith:

Direct Examination by Mr. Toolan:

Q. Mr. Hanson, you are employed by the
American Smelting and Refining Company? A.
Yes, sir.

Q. And you have been how long? A. About
nine years.
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Q. You were employed by them on the 24th of
July, 19237 A. Yes, sir.

' Q. What was your particular position at that
time? A. Superintendent of lead refinerv and
parting plant. ;

By the Court
Q. What does that mean? A, Parting silver
from gold. )

By Mr. Toolan

Q. Who was in charge of the tank room? A
\! : “ ; 5 4 . ) ; . <4 .
Mr. Gross was in cha rge of the tank room at that
time.

Q. Were you his superior or not? A. No
, Q. Are you familiar with the tank room? A
Yes, sir.

L :

Qf Who is in charge of the tank room now?
A. T am.

)Q. Have any changes Leen made in the lay-oui
of the tank room since Julv 24,19239 A Ng
S e

¥ SRl PN :
; Q. You were familiar with the tank room
its lay-out at that time? A. Yes, sir

: QI ]])0 you remember the date of this accident?
A, tmow the date of it "OX1 i
gt : 8 t approximately, while
ve are in this case. July of that vear

V. s ; g 4 .

Q. You were not present in the tank room when
the accident happened? A. No, sir

Q Did you come upon the scene after the
aceldent? A. No, T did not

\ Q\. You didn’t come around after the accident?
RN SBipse 2

and

Q. Mr. Hanson, do you know how wide the
tank room is? A. 270 feet,

10

20
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Q. That is measured across from the doors
marked ‘M’ and ‘“N’’ on the blueprint?

The Court: That is from north to south,
Mr. Toolan?
Mr. Toolan: Yes.

A. From north to south it is 270 feet and some
odd inches.

Q. How many aisles through the tank room
north and south? A. North and south there are
four aisles.

Q. How many aisles through the tank room
east and west? A. Three.

By the Cowrt:

Q. Then, the aisles run at right angles with
one another, do they? A. Yes, sir.

Q. Will you please describe the tank room,
that is, how it is laid out? These tanks, what
do they look like? What are they in appearance?
A. Tanks are eleven feet six inches long and
about approximately four feet in width, and
tanks are put together in nests of seventeen
tanks top and seventeen tanks bottom, through
which the solution, which we call letrolite, is
continuously ecirculated. We have forty-eight
of those sections, each containing thirty-four
tanks, and aisles run lengthwise between sec-
tions along the seventeen tanks, and also there
are small aisles between each section of thirty-
four tanks.

Q. The small aisles are the aisles that run
from east to west? A. Those small aisles are
only for men coming up to attend to the cir-
culation. Those are secondary aisles.

=59
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Q. Their direction is from east to west, is it?
A. Their direction is from north to south.

By Mr. Toolan:

Q. What is the width of these aisles that run

cast and west, about? A. The main aisles?
i ‘ :

Q. Yes. A. T should say approximately fifty
feet. I would not care to answer that question
definitely.

Q. How wide are the aisles leading east and
west? A, Oh, east and west? T beg your par-
don. T thought you said north and south. The
aisles leading east and west are about ten feet
wide.

Q. How high are these tanks from the floor
of the tank room? A, Approximately fifty
inches.

Q. Do you remember the air engine that was
operated about the plant in the tank room? A.
Yes, sir.

BV AR, = n > 3 :

Q. They no longer have the air engines? A.
We have the air engines but they are not in use
any more,

Q. What type engines are you using now?
A. Gasoline locomotives.

Q. Do you know, Mr. Hanson, why there was
a change made from the air engine to the gaso-
. .u g 3 - . {
line engine? A. Yes, sir; I made the change.

/ r TU [ ' X7 ¢

Q. Why? A. Change was made on account of
the small traction power of the air engine. We
raised the weight of our electrodes, which we
call anodes, from about 13,000 pounds a tank to
(7 g g . L] .

19,000 pounds, and in order to facilitate our
work it was necessary to inerease the traction
power of our locomotives.
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(). What increased the traction power? A.
Veight and extra power.

Q. In other words the gasoline is a heavier and
a more powerful engine than the air engine?
A. Yes, sir.

Q. What are these engines used for about the
tank room? A. Used for pushing in loaded rack
cars of anodes, weighing about 19,000 pounds
net, or about twenty-two or twenty-three thou-
sand pounds gross, in trains of about two or
three usually, and also for moving out scrap
on flat cars, in which it is dumped when it is
taken out of the sections. In the lower aisle
we also move out cathodes, or refined copper
deposit sheets, and move back empty cars into
the tank room.

Q. Are those engines kept busy during the
day? A. Yes, sir.

Q. Constantly moving about? A. Most of the
time. They move so constantly we mnever shut
the motor off during the day.

Q. Is there any means or method by which you
can tell how long an engine that is separated
from cars will remain separated? A. No way;
no, sir.

Q. In your experience out there at the plant,
did you ever know of an occasion where the
train was separated from the cars alongside
of an aisle, or any place, so that that passage-
way between the engine and the cars could be
used as passageway for workmen or others in
the plant? A. No, sir. We discourage that
practice.

Q. That is, have you ever seen anybody pass-
ing between open trains? A. We do see people
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pass through at times, but we admonish them
for it whenever we see them take that chance.

(. You feel that it is a chance? A. T feel that
it is rank carelessness; yes, sir.

Mr. Deegan: T object. T ask that it be
stricken out.

The Court: Yes. That is a conclusion,
too.

It is stricken out.

Q. You are familiar, are you not, with the
aisle that leads through the tank room north and
south from the doors marked “M’’ and “N’’
on Hixhibit D-1 to the toilet? A. Yes, sir.

Q. Is there room enough to walk north and
south through that tank room along an aisle
between the track and the tanks? A. Yes sir.

Q. On either side of the tracks? A. Yes,, sir.

Q. That is, either on the east side of the

tracks or on the west side of the tracks? A.
Yes, sir. :
; Q. What is the temperature that is maintained
In the tank room? A. We don’t maintain any
co.nstant temperature in there. We try to mainu-
tain a temperature hetween ninety. and one
hundred degrees. Tt is not essential. It is an
economic factor.

Q. With respect to the two doors on HKixhibit
D-1 marked ““M’’ and N’ are those doors
l}suzllly kept open or closed? A. In winter time
f.‘l‘()rf.l the 1st of November until the 1st ofz
April, we try to keep them closed. There are
no .fastenings upon them, but in summer and
Spring and fall, from the 1st of April up to the
Ist of November, we purposely keep them open.
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Q. Why? A. The reason being we have—it
18 necessary in any plant of that kind, where
we have acid circulating, as we do, to change
the air very often. We have three large fans
which are driven by steam engines, which change
the air about once in twenty minutes in that
entire tank room. In the winter time we have
those fans equipped with steam coils in order
that we can heat the air as it comes in. In
the summertime we can save power by not
operating those fans at their full eapacityZ and
we get the ventilation much more economically
and much more safe, to leave all doors open,
so we order all doors left open between April 1
and November 1. In fact, men sce that they
are kept open, because it is unpleasant to wqu
if they are not kept open. The same applies
to all of our skylights.

Q. All the doors and skylights are open out
in the plant, are they not? A. Yes, sir.

Q. Are both those doors, the doors marked
“M”’ and ‘“N’’ on the blueprint available for
entrance and exit to and from the tank room at
all times? A. Yes, sir.

Q. What sort of doors are on these two open-
ings? A. The door marked ¢“M’’? :

Q. Yes. A. This door is a double door swing-
ing on hinges from two sides attached to the
building. .

Q. Where is the door attached on the building,
on the outside of the scale house? A. It is at-
tached on the outside of the scale house, the
scale house in turn being attached to the build-
ing. On the tank room itself there is no c}oor.
If this is an open passageway and the door is at
this scale house, at this point (indicating).
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Q. What is the scale house, Mr. Hanson? Will
you describe it? A. The scale house is a pass-
ageway with a large platform scale over which
the track passes, on which we weigh serap an-
odes coming out, usually at night. There is a
scale into the house, the house equipped on one
side, where a man can sit and weigh material
passing to and fro. Usually the men who run
the locomotives, in passing over the scale, the
brakeman will go in and weigh the load and come
out again and throw his switches. But the scale
house itself is an open passageway with no doors
mside of the tank room, and these two swinging
doors on the outside. You might call it a vesti-
bule attached to the tank room proper.

Q. Are those doors ever locked? A. There is
1o means of locking them. :

Q. What sort of a door is on the opening
marked ‘“N’’ on Exhibit D-1?7 A. That is a
sliding door with a small door on hinges in it.
That is the sliding door which moves back on a
rail, and there is another smal] door for egress
and ingress, which opens on hinges, in the main
door.,

Q. Is that door ever locked? A. No, sir.
Sometimes in the winter time there is a catch
thrown over it, but never in the summertime.

D

by the Court :

Q. They aitach the locomotive when they
want to weigh the car, don’t they? A. Some-
times, but not always. It makes a little differ-
ence in the approximate weight which we get on
those things, but we don’t always do so. In
faet, in weighing serap out of the tank room,
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which this seale is ordinarily used for, it is the
practice not to disconnect them. The locomotive
can be moved on beyond a break in the rail, and
it makes very little difference in the weight of
the car.

By Mr. Toolan:

Q. Mr. Hanson, did you ever see any scrap of
any deseription piled in this opening between
the two doors, the distance between the open
door ““M’’ and ‘N’ in this point here (indicat-
ing)? A. I don’t recollect that T ever did. It is
against rules to pile serap at that point and I
don’t recollect ever having seen it piled there.

Q. Never saw any metal of any kind piled there
that would prevent any one from getting in and
out of the doors?

Mr. Deegan: I object. He has already
answered that he did not recollect.
Mr. Toolan: You may cross-examine.

Cross-Examination by Mr. Deegan:

Q. Mr. Hanson, how long is the tank house!
A. The length of the tank house which way!
North and south, or east and west?

Q. You testified it is 270 feet in width, the
other dimension would be. A. The other dimen-
sion is about 650 feet approximately.

Q. You don’t know what time of the day this
accident happened? A. No, sir.

Q. You didn’t see the accident? A. No, sir.

Q. You don’t know whether the door in the
scale house was open or not at the time this ac-
cident took place? A. I know that the door in
always open in the summertime.

Yharlee TIT T v .
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. Do you know whether it was open at this
S : : ¢ R he
particuiar time? A. No. sir
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) Q. Were you superintendent then? A. Not of
N Bah 1 g o ) 1 o
le tank house. I was superintendent of an-
other department. |

Q. Isn’t it 1 ible, M
S 1’t it possible, Mr. Hanson, when vou are
away down the other end of the tank room

rm 2 <7 LR
1 The Qouri. What do you mean by away
down at the other end? : :
; I] Deegan: I am Just going to try and
1igure out the direction. :

(). r o b= e Ve

) T'he east end of the tank room
can’'t see what ’
house door and t{

5 : that you
1S going on between the scale
i he toilet? A, Very easy to see
L 8ay 1t 18 very easy to gee it, I mean by
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i Pwse as entrance .and exit for the tank
Q .Y . lhat. 18 thg main entrance and exit
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i aning what ‘“‘traffic’’ '
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Q. People going in and out, cars going back
and forth, whether they are going in for the
purpose of being weighed, or whether they are
just going from one building to the other?

Mr. Toolan: I object to traffic going in
and out. There is not anything in the
case that shows, as far as we are con-
cerned, that there is any traffie, other
than by foot, over that scale, and we are
not interested in anything else. It is not
evidential whether they do or whether
they do not permit other cars to go in
and out of there.

Mr. Deegan: I will qualify that ques-
tion.

Q. Do you permit cars to go over that for the
purposes other than weighing? A. If I can de-
seribe the function of that scale, it will answer
your question better. The function of that scale
1s to weigh scrap -anodes going out, and only
early in the morning and during the afternoon
shift, do we push scrap anodes out of the tank
room. The rest of the time that scale is not
functioning. 1 won’t say that there aren’t
times during the day, when there is a great
need for empty serap cars, that they won’t push
one out, but it is very infrequent.

Q. You discourage the use of the scale house
for anything other than weighing out cars?
A. We don’t discourage it; no, sir. Men com-
ing in the tank room, that is the main thorough-
fare coming to work, coming in that scale house.
But we do not allow men from other departments
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to go in there, or any one from outside of the
plant. They can come in any of the doors on the
opposite side, but men coming into the plant on
that side to work do come in that door.

Q. Do any men come in from the east side of
the plant? A. From the east side of the plant?

Q. Yes. A. They come in from the east side or
entrance; yes, sir.

Q. How do they get down around the east
side of the plant, isn’t that down along the water-
front? A. No, sir. There is a passageway, a
main thoroughfare goes past on the east side of

the plant between the pond and the tank room,

there is a clearance of possible twenty feet be-
tween the tanks and the tank room on one side
and 1t is ten feet between the tanks to the bank
of the pond on the other side. In fact, that is
one of the main thoroughfares into the plant.
Q. Mr. Miller testified, your employment man-
ager, that this- was the main thoroughfare, in-
dicated in white on Exhibit D-1? A. That is the
main thoroughfare. T said the other is one of

the main thoroughfares. It is a connecting

thoroughfare with that. That is a conerete road-
way going down, concrete and ashes roadway.
And this other is a connecting through roadway
In connection with it. It is the main thorough-
fare for men going to and from the tank room.
Not %mg to other parts of the plant.

Q. Is not this entrance nearest to this main
thmouol]iare? A. No, sir. There are two en-
trances nearer than that at the east end of the
tank room building.

Q. The east end is nearest the river? A. The
west end of the tank room building.
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Q. You have testified that the scale house en-
trance is a main entrance for employees com-
ing into the plant? A. I do not testify that.
I testified it is used for men coming into the
tank room from that side of the building.

Q. If they are in the building couldn’t they
use the aisles without having to come around
the tank room? A. Use the aisles?

Q. Yes. A. How would they get into the aisles
unless they come through an entrance?

Q. Well, from what position do you say these
employees are coming that use the scale house?
A. This is the main thoroughfare down here
(indicating). Men coming down would walk
down between these two buildings and pass this
tank room, that is, in through this scale house,
this scale house is connected through this build-
ing and into this main aisle. If they care to they
can walk over past this scale house into either of
these two entrances on this end. That is what
[ refer to, those two entrances on the other end,
which give ingress to another aisle which would
also allow them to approach this toilet from this
other side.

Q. Why do they not use this first entrance?
A. Which one is that, this one (indicating)?

Q. Yes. A. Usually because it is a small door,
and the traffic is mostly in and out through that
door.

By the Court:

Q. You mean the car traffic? A. The car
traffic is in and out through that door, that is the
particular reason.
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By Mr. Deegan:
(. How small is that door?

Mr. Toolan: I object. We have the
exact dimensions from the engineer. He
has given it to us by scale. It is not for
someone else to speculate about it.

The Court: Go on. You have it by scale.
However, you can give your estimate.

i

A. I can refer to that. I believe I have exact
dimensions. About 77 inches total width of the
door. ’

(). What is the width of the other door? A.
The other door is much wider. Tt is 9 feet 10
inches.  Width of this passageway is 9 feet
10 inches.

By the Court :

Q. That is the passageway marked what? A.
That is the passageway marked ‘“M.’’ This is
much the wider. This is the narrow one, and
this is the wide entrance (indicating).

Q. Indicating that ‘““M?”’ is much wider than
NP PR Yeg) Sir:

Q. You are around there all the time and were
in July, 1923, weren’t you? A. Around the plant.

Q. In this partieular section of the plant? A.
At times; yes, sir.

RV 1 3

Q. This building marked *‘coal pulverizer
central station,”” you are familiar with that?
A. Yes, sir.

Q. I think you indicated that men in order to
get into the tank house would go down this
way? A. They could go either through this
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yard or through this passageway in the copper
casting. Kither down through here or down
crossing this yard.

Q. Men working in the coal pulverizer central
station, how would they reach the toilet? A.
The best way to reach that toilet would be across
this main thoroughfare, down here, and around
the trestle here, past this pump house, follow
this trestle right around. It is an open trestle
with plenty of clearance. They would not have
to pass through the tank room at all. Just
inside of the tank room and step inside of this
door. Thig is a main thoroughfare through here.
They either could follow that passage or go
across this bridge and in this way. Follow the
main thoroughfare all the way around.

Q. That main thoroughfare was mnot con-
creted in July, 1923, was it? A. This thorough-
fare past here was not concreted, but it was a
permanent thoroughfare made of rolled ashes
and some slag.

Q. About how many of your men were em-
ployed in that coal pulverizer central station as
of July, 192372 A. The number of men em-
ployed there, I believe, is three.

Q. What is this building? A. This is the cop-
per casting building.

Q. What is the number of men in that? A.
The particular number of men employed there
runs about 150 to 120.

Q. That was during July, 19237 A. Approxi-
mately; yes, sir.

Q. The men working there, what was their
regular way to get up to that toilet? A. If they
went to the toilet they always went through this
scale house.
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. Q)- Those working in the copper casting build-
ing? A. Those working in the copper casting
building ; yes, sir. —

By Mr. Deegan :

Q. Mr. Hanson, you have indicated a main
thoroughfare on exhibit D-1 as along the east-
erly—or I will change that to westerly side of
the tank room, have you not? A. Yes, sir

AL ‘ '

Q. Isn’t it a fact, Mr. Hanson, that there is
an elevation there, or a platform? A. There is
no platform. It is a built-up walk-way.

Q. In order to get to the built-up walk-way you
would have to go through the anode scrap yard
B : ; o b
would you not, which are shown on these nar-
row gauge tracks on the west side of D-1?2 A
m z o = % = i :
,l(? get in here you could follow directly where
this mark is assumed to be.

]Q I am not asking you that question. I am
d\&xmg you how to get to this built-up walk-way
A. That is exactly ' 1

; it 18 exactly what T am sayine. Y
Ml i . ¢ ying. You can
Q p there by walking up what is called a
t1Iamp, simply an incline, a walk made there for
i ]th & J O [ TE '. P »

; ¢ prﬁpose, and walking over along here be-
‘ween 1 3 1

e vle pond and t‘hls part, or crossing between
¢ tracks, or walking between the tracks and

the building. |

Q. You would have to walk close to the pond or
80 across those tracks? A. No, sir; this is not
2 X 5 i 4 . - , ;
;lose to the pond. This is a wide walk-way
ere. AT WG ; ’
: 7(‘ It is wide enough that an automobile
could run through there.

Q. Ten feet wide? A. Probably. I don’t know
the exact scale of it.

Q. If a pers 1 i

Jiel rson used t : 7
Wiy }p his built-up w alk-way that
you say, he would have to come around the tank
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room and go through a trestle and around the
pump house and into the toilet, would he not?
A. He would not. I said this built-up walk-way
includes all of the portion from the tank re-
taining wall over the bank of this pond. All
of this district between here. This contains this
walk-way and a number of storage tracks. These
storage tracks possibly have ten cars of anodes
on usually on this far track. All of this room
between here and here is available as a walk-way,
but the safest way to walk is to follow this
permanent built-up roadway all the way across,
over this bridge and down the pavement and
over this other small bridge, into the room.

Q. It is a main thoroughfare to the rest of the
plant, is it not? A. A main thoroughfare
from this part of the plant to the rest of the
plant; it connects with this roadway down here
which is the main plant artery.

Q. Show us where the trestle is on the map.
A. Right here. The trestle runs all across
here. This is a trestle from here into the tank
room.

Q. Do your men in the tank room use that way
to get to the toilet? A. While going from their
work?

Q. While at work. A. No.

Q. Do the men in the casting building use that
road? A. The men in the casting building
ofttimes use this road through here.

Q. Who uses that road that you say, around
the main thoroughfare and trestle and along the
tracks and the built-up walk-way? A. Any one
from this portion of the plant going down to
the main plant walk-way, going through here;
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anybody from this portion of the plant working
outside of the casting building should use that
walk-way; in fact, we don’t countenance the use
of any other walk-ways in the plant for the
purpose of getting from the office to the concrete
roadway which runs to the other departments.

Q. Then the rule is that the three men in the
pulverizing building should come all around the
main thoroughfare and around the trestle? A.
No, sir. The men in the pulverizing building
have no reason to go into that room. They have
a coal pulverizing wash room for themselves.

Q. This door leads into the casting building,
does it not? Yes, sir.

Q. The men in this part of the casting build-
ing come around to the scale and into the toilet
on the other end, do they not? A. They come
there; yes, sir. The point is that you bring up
about the pulverizing men. Those men have a
separate wash room of their own.

Q. Did you ever stop anybody from using that
toilet? A. They are not allowed to use the other
wash rooms.

Q. Did you ever stop anybody from using
that toilet in the end of the tank room? A.
We most certainly do. We allow no one to use
that toilet except copper casting and tank room
men.

Q. Do you ever stop them? A. Yes, sir.

By the Court:

Q. When you say that the men employed in
the coal pulverizing room have a wash room of
their own does that include toilet, too? A.
Yes, sir; up on the aisle here, right up in this 4
position. '
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Q. How far away from that building? A.
Possibly sixty feet; sixty to seventy feet.

Q. How far is the toilet used on this day, as
testified to, away from the coal pulverizing
room? A. Walking around this way, it would be
probably six hundred feet to seven hundred
feet.

Q. And walking through ‘“N’’ or ‘“M”’? A.
Very closely the same distance.

By Mr. Deegan:

Q. You said there was never any scrap inside
of the entrance or outside of the entrance into
the tank room, did you not? A. I did not. I
said I didn’t recollect ever seeing any scrap
piled at this point right here.

Q. Do you ever recollect seeing any piled right

outside of the entrance? A. I recollect seeing
a pile away back from the track.

Q. Never any on this west side of the scale
house? A. On the west side of the scale house
over here?

Q. Yes. A. I don’t recollect ever having seen
any scrap piled there; no, sir.

Q. Were you out in the plant last week?  A.
Yes, sir.

Q. Is that a pile of scrap right outside of the
entrance? A. No, sir.

Q. What is it? A. Copper ingots.

Q. Pretty close to the railroad track, is it not?
A. Plenty of clearance for a man to walk
through.

Q. I show you this picture, Mr. Hanson, ex-
hibit D-5, where are the doorways in this pic-

40 ture? A. This was a doorway which
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Q. The doors? A. Right out at this point (in-
dicating).

Q. They are not shown on the picture? A.
They are not shown because they are always
open, folded back against the side of the build-
ing. If the picture was taken on the outside it
would show.

: Q. You said the doors were closed in the winter
time, did you not? A. I did.

Q. What is behind the westerly door of the
tz.mk house? A. Which door do you mean, be-
hind this point?

Q Yes. A. Behind that point is a small
railing possibly five feet long.

Q. Anything behind the railing? A. I believe
that there is a little case there which shows
the safety first sign.

Q. Don’t you keep rubbish cans in back of this
doorway? A. No, sir.

Q. Has this scale house a roof on it? A. Yes
SiT. ’

Q. Tell us how long this scale house is. A.
Twenty-one feet.

Q. Twenty-one feet long? A. Yes, sir.

Q.. And the easterly door on exhibit D-1 is in
reality an entrance into the scale house which is
twenty-one feet long? A. The easterly door of
what? V

Q. Of exhibit D-1. A. This is an entrance into
the scale house, do you mean?

Q. Yes. A. Yes, sir.

. Q. The scale house is twenty-one feet long? A.
Yes, sir. :

Q. Quite a building, isn’t it? Do you mean to
tell us, Mr. Hanson, that you weigh cars at-
tached to the engine? A. Yes, sir. '
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Q. Do you know anything about weighing?

Yes, sir.

Mr. Toolan: This line of examination
is not relevant or helpful to this issue at
all, as far as I can see. I do not care
about it.

Q. Do you know anything about weighing? A.
Yes, sir. :
; i ars while at-
Q. Is it customary to weigh the cars v ) ¢
tached to the engine?

Mr. Toolan: 1 object. :
The Court: T will allow 1t.

A. The weight only differs in that case about
two and one-half per cent., which, for our pur-
pose in weighing seraps, is negligible, and 1t 1s
not worth the time to detach the cars from
the engine to weigh any closer than thrat. :
Q. How heavy is a draw bar? A. I couldn’t
Q. Is it fifty pounds? A. At the present time
we don’t use any draw bar. We connect cars
with chains. :
Q. At the time of this accident you were using
draw bars, were you not? A. I Fan’t say. a5
Q. They use draw bars in. air engines? A.
Use either draw bars or chains, and the same
with a gasoline locomotive. We have )done away
with the use of draw bars because of the g‘r?a‘(
breakage in them. Coming around sharp radius
curves they break very frequently..
Q. You used chains? A. Yes, sir.
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Q. When did you start to use chaing? Ao
my knowledge, chains have been used at least to
some extent since 1917. How long before that I
don’t know.

Q. Do you know how heavy these chaing are?

Mr. Toolan: I object.
The Court: I do not see any relevancy
to this. However, I will allow if. Go on.

Q. You said, Mr. Hanson, that to get the most
out of your copper or your tank room in the
way of production you have got to keep the
temperature between ninety and one hundred
degrees? A. I did not say so.

Q. You said to keep it between ninety and one
hundred degrees was an economical factor, did
you not? A. Yes, sir.

Q. What do you mean by that? A. T mean this,
that we use possibly $6,000 worth of steam a
month to heat our electrolite, and if we do not
keep the tank room warm and keep as much
heat in there as possible, the heat losses are
great, that our steam consumption is a great
deal more. Temperature of the building has
nothing to do with our production, it is the
temperatare of the electrolite, which has to be
kept between 130 and 140 degrees, for best
results. In order to keep it at that tempera-
ture with as little loss as possible we keep the
building at a temperature as high as the men
can comfortably work at, which ig between
ninety and one hundred.

Q. Do you do that in the summer time? A.
Yes, sir. In the summer time, the problem in
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the summer time is to keep the temperature as
low as possible, because with all of this electro-
lite circulating at a temperature of 135 to 140
degrees, the temperature of the tank room gets
above the point where we wish to keep it, so
we have to get all the ventilation possible.

Q. Isn’t it a fact that you get better results by
keeping the temperature high? A. Up 140
degrees, the temperature of the electrolite up to
140 degrees, yes.

Q. The temperature of the tank room between
90 and 100? A. Between 90 and 100 only as a
point where it is—it is an economical point heat-
ing the electrolite.

Q. What is blood heat? A. I suppose blood
heat would be the temperature of the blood. I
don’t know.

Q. On a day like today would not the air have
a tendency to reduce the temperature of the
tank room? A. No, sir. In fact, we have all
of our steam coils cut off.

Q. You still keep the temperature between
135 and 140? A. This morning in the tank room
the temperature was 96 degrees, before I came
out here.

Q. You said you abolished the air engines be-
cause of their small tractive power? A. Small
tractive power, plus the great economy of run-
ning the gasoline locomotives.

Q. What do you mean by the small tractive
power? A. I meant the gasoline engines which
we have a present will pull about forty per cent.
greater load than the air engine.

Q. In other words, an air engine starting out

40 will not push a train of cars as quickly as a gas
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engine will? A, It is not the point at all. If
the air engine were of equal power with the
gasoline engine, it would, yes.

Q. Has there any change been made in the
anode cars since the time of this accident? A.
Only to strengthen up the anode cars with extrs
bolts, to allow them to hold this greater load with
undue breakage. No change in dimensions of
any kind.

Q. Isn’t it a fact in the use of air engines,
because of its small tractive power, that you
have got to come back and get a start to get
motion in your cars? A. An air engine will op-
crate under the same conditions as any other
engine of' the same weight. Its tractive power
1s the same. The tractive power depends on the
weight of the engine. It is the adherence to the
rails. The only thing that gives tractive power
is the combination of the power and the weight
in order to prevent slippage of the wheels on
the rail.

(. Isn’t it the practice in the plant, in order to
start a train of cars moving, for the air engine
to come back and go forward with a jump to get
your motion in the cars? A. I have not seen
that con lition; no, sir.

Q. Do you know the weight of an air engine?
‘L\“ Approximately, three and one-half tons.
- Q. It would not be six tons, would it, Mr.
Hanson? A. Six tons?

@ Yes. A. I don’t think so.

Q. You don’t know? A. I won’t testify as to
the weight of the air engine; no, sir. ‘

Q: You. testified before that the gas engines
are heavier? A. Yes, the gas engine weighs
about seven tons.




160
Charles W. Hanson—for Defendant—Cross.

Q. Do you know how an air engine is run?
A. Yes, sir. Do you want me to describe it?

Q. I want you to answer my question. Where
is a cab on an air engine? A. There is no cab.

Q. Where are the levers on the air engine?
A. At the control end of the main air holding
cylinder.

Q. If this were the air engine, am I sifting in
the position of the engineer on the air engine?
A. If your engine is running towards me you
would be; yes, sir.

Q. Where would my right hand be? A. Your
right hand would be on the levers.

Q. What would my left hand be on? A. It
would be free.

Q. Is there a throttle? A. Everything is on
the right hand. Your control is on the right
hand.

Q. How many speeds have you? A. Any num-
ber of speeds, depending on how wide the
throttle is open. One main speed forward, and
one main speed back, but your speed can be
regulated by the degree the throttle is open,
the same as a leccomotive.

Q. It is not the same as a gas engine where
you have three speeds? A, No, sir.

Q. You have one speed on the air engine? A.
Yes, sir.

Q. Where is your whistle or bell on the air
engine? A. The control of it is at the, I believe
the right hand of the operator. 1 am not posi-
tive on that point.

Q. Do you have bells on the air engines? A.
Whistles.
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(g What for? A. Same reason they have
\vlu:stles for any moving piece of me(:hanical
equipment.

Q. Is it customary to give signals around the
pla.n.t? A. It is customary to give signals for all
moving machinery.

Q. Is that a rule that ig rigidly enforced? A
No, sir; not rigidly enforced. . i

Q. .\\rhy isn’t it? A. Men become so used to
working conditions that they don’t—ordinarily
they automatically take care of themselves in
those cases.
'Q. They avoid the ordinary precautions? A
What is that? 5

(Q- In their ordinary day’s work they avoid the
ordinary precautions? A. I would not éav éo
I would say that the precautions are V(—L‘I’V. \\'eli
tollowed out. We have been aiming to oint
to 'i’he men the danger of certain wosk. :

Q. You say it is customary to blow whistles
\\'h‘e.n you move, but sometimes they get so used
to it that they forget they have a whistle?

“The Court: That is not what he said at
all,

A. T said there were times when the men got
usggl to working in the plant, that they knew f:he
01‘(1111;11“:37 types of danger, and it is not always
.the policy to blow the warning signal, althouch
1?‘ usually is. TIn other words,r 1 will’testif gat
nmes. they do not obey our ruling ag regz};rd‘;
Wwarning signals, although in the major portioz‘l

of the time 7 ' i i i
£ 1e they do. I think that ig true in any
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Q. It is a rule of the plant to blow whistles
when making up trains and moving cars and
connecting up, and so forth? A. I would not
say that it is, because most of that work is done
in a place where there is no danger attached to
it, where men are not working back and forth.
We have a brakeman who walks along usually
in front of the engine. Sometimes the brakeman
is fifteen or twenty-five yards ahead of the
engine, is he not? A. I don’t know. I suppose
there are times when he might be.

Q. You don’t know where the brakeman was
on this day, do you? A. I don’t know; no, sir.

Q. What is the pressure of air in the air
engines? A. The main pressure, we have them
connected two air compressors. Those air com-
pressors usually run about 600 to 650 pounds
for charing the main cylinder of the locomotive.
Its working pressure is around 225 to 250 pounds
on the working cylinder.

Q. Did you ever know of any instances where
these air engines, when being loaded with air,
the pipes would burst?

Mr. Toolan: I object.

A. No, sir; I did not.

Q. Is that the only cab that is on an air engine?
A. There is no cab on it.

Q. Is that the only place where the levers are?
A. That is the only place.

Q. If I am turning around a curve then, Mr.
Hanson, sitting here, and the curve leads over to
my left, must I get around the curve before 1
see what is on the track ahead of me?
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Mr. Toolan: I object as having ab-
solutely no relevancy here whatsoever.
There is no testimony in the case that
any accident here happened on a curve.
We are not trying all the possibilities of
accidents in the plant of the American
Smelting and Refining Company, but
rather, how this accident happened. It
certainly cannot help or enlighten the jury
in the least bit.

The Court: I think this part of the ex-
amination is entirely competent, how far
the engineer can sece the progress his
engine is making.

By the Court:

Q. He is so located that he can see how far
ahead under different circumstances? A. Mov-
ing straight ahead he could see ahead as far
as he had a straight track on his right-hand
side, and I believe that the man’s movement of
the body from his hips would allow him to see
on the left-hand side by moving his head, on a
straight track. On a curve going to the left he
could very easily see what was ahead of him, I
believe, i he was actually on the curve. If he
Was on the curve the position the engine would
be such that the track ahead of him would be
within his power of vision.

Q. How is he located as to the height of the
engine itself? A. In sitting down I believe his
head would probably be a foot and a half below
the top of the engine.

Q. Then, he cannot see over the engine? A.
He could not see over the engine; no, sir.

Mr. Deegan: That is all.
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te-darect Examination by Mr. Toolan:

Q. Mr. Hanson, how frequently are movements
made with the engine in the tank room? A.
We move about sixty-eight cars a day of loaded
anodes in, and move out sixty-eight empty cars
in the afternoon, and in the early morning we
probably moved out ten loaded cars of serap
and push in ten empty scrap cars. In addition
to that there is drilling from one track to an-
other during the day, to allow the anodes which
we are going to use that day to get to the point,
the bay we call it, where we can take care of
them with the crane, we wish to use.

Q). Does that work keep the engines going
practically all the time? A. As I said it keeps
them going to the extent we don’t shut off the
engine during the day, keep the motor running,
except sometimes at noon hour when the men go
for lunch.

Q. Otherwise the motors are kept running all
the time? A. Yes, sir.

The Court: Do I remember the testi-
mony of the plaintiff that he was working
in the coal pulverizer station?

Mr. Toolan: Yes.

The Court: And that he left the sta-
tion to meet an appointment of nature.

By the Court:

Q. You say there is a toilet in the coal pulver-
izing station? A. It is for the coal pulverizing
station. It is just up a set of stairs.

Q. Within the enclosure of the building? A.
No, sir. A set of stairs on the outside which
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run up to it from the coal pulverizer. Tt js put
there for those men there. They have the wash
room and toilet for men working in the coal
p,ul\'erizer. People from the other part of the
pmnt are not supposed to go there.

Do you know what this man was working
at” A From hearsay only. He was working, I
believe, for the Barnett Company, who put thls
system in, and they were making changes.

Q. Could anybody within this enclosure see
where the toilet was? A. They could see the
building by looking out the door on the mnorth
side, if they were looking for it.

Q. They would have to go outside of the build-
ing to get to it? A. Yes, sir; but not to cross
any tracks or any ddnoelous Oround

(). Is there drinking water there, too? A. Yes,
sir.

Q. That is only sixty feet away? A. I should
estimate sixty feet. Tt is up a set of stairs lead-
ing duectly to it. |

Q. It is meant just for the use of those working
in this building? A. Yes, sir.

Q. That is why it was put there? A. Yes, sir.

sz Mr. Deegan :

0- Although there are only three men working
in this pulverizer building? A. I say the force
who operates the pulverlzer are three men. At
times it is necessary to have other men there to
help clean up. The work is most all automatic,
and it is done one man on a shift,

Mr. Deegan: That is all.
Mr. Toolan: That is all.
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Joax Pasky, a witness produced 011‘behalf of
the defendant, being duly sworn according to law
on his oath, saith:

Direct Examination by Mr. Toolan:

Q. Mr. Pasky, you are an iron worker and are
in that business? A. Yes, sir. : Lo

Q. And you were on the 24th of July, 1923!
A. Oh, yes.

Q. On that date was Thomas Pederson em-
ployed by you? A. Yes, sir. : : |

Q. At the plant of the American Smelting and
Refining Company? A. Yes, sir. :

Q. For whom were you working that day? A.
I think it was the Barnett Company. .

Q. You were not employed by the Amgmcan
Smelting and Refining Company or paid by
them? A. No, sir.

Q. You had a contract to do some structural
work on the coal pulverizer, did you? A. It was
a cost plus job. i

Q. You were paid by the Barnett people? A.
Yes, sir. : :

Q. And not by the American Smelting and Re-
fining Company? A. No, sir.

Mr. Toolan: That is all.
Mr. Deegan: That is all.
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Joun Crsra, a witness produced on behalf of
the defendant, being duly sworn according to law
on his oath, saith:

Dwrect Examination by Mr. Toolan

Q. John, you are working for the American
Smelting and Refining Company now? A. Yes,
SIT.

Q. You were working for them on July 23,
1923, is that right? A. Yes, sir. ,

Q. What work were you doing on July 24, 1923,
what was your job? A. I run air engine.

Q. How long have you been running the air
engine, John? A. About ten months before.

Q. Do you remember the day of the accident
in which Mr. Pederson got hurt? A. Yes, sir.

Q. Where did that accident happen, John?
Where was the engine at the time? A. That en-
gine was up at the tank room.,

Q. In the tank room? A. Yes, sir.

Q. With regard to the door going out of the
tank room, John, where was it? How close to
the door? A. From door was about eight foot.

Q. What? A. From door that engine was
about eight feet.

Q. About eight feet from the door to the
engine? A. Yes, sir.

Q. What part of the engine do you mean?
A. Air engine.

Q. John, you were an engineer on that engine,
were you not? A. Yes, sir.

Q. Where did the engineer git? A. On the
right side.

Q. What part of the engine, front of the

engine or back of the engine? A. On the back 40
engine,
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Q. Is this exhibit D-9 a picture of the air
engine? A. Yeg, sir.

Q. Is that where the engineer sits as shown
on that picture? A. Yes, sir.

Q. When you say the engine was seven or
eight feet from the door you mean the part of
the engine where you sit, or some other part?
Which part of the engine was closest to the door?
A. In the front, from front.

Q. How close were you to the door, John,
where you were sitting on the engine? A. About
eight foot.

Q. You were about eight feet inside of the
door? A. Yes, sir.

Q. Which way was the engine facing? Which
way was it pointed? A. To door.

(). Pointing inside? A. Yes, sir.

Mr. Toolan: I will ask the Court to let
me use an interpreter with this witness
in order to get his answers a little more
intelligently. I do not think he has a
sufficient comprehension of Inglish to
answer.

(Joseph Hamborsky sworn as interpre-
ter.)

Q. How far inside of the door was the end
of the engine on which you were sitting just
before the accident? A. Kight feet.

(). How many cars were in your particular
train at that time just prior to the accident? A.
Was two.

Q. Were they loaded cars or empty cars!?
A. One was loaded and one was empty.
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Q. Which one was loaded, the one nearest to
the engine or the one further awav? A. Last
car was loaded.
Q. How many men are in the crew of the
eugine crew? How many men in the engine
crew? A. Brakeman and engineer. |
Q. You had a brakeman working with vou this
day? A. Yes, sir. .
Q. What was the brakeman’s Job, what did he
0 / X = 5 -
do? A. When the engine is about to move he
blows the whistle and gives a signal with his
hand. |
i i ,
(. The brakeman blows the whistle? A. I do
o m 5 5 \ s ; '
: Q. The engineer blows the whistle? A. Yes
sir. {
(. What kind of a whistle? A, Air whistle
on engine.
Q. Where do vou operate the air whistle from,
what part of the engine? A. Place where T sit
Q. Did you see Tom Pederson, the man who
;;"01' hurt, this day, before he was hurt? A. No
Sir. ,
Q. You didn’t see him? A. No, sir
: 3 A2 ] . ) .
] Q. Could you see a man in front of the engine
rom where you sg thi ine’ e
e you sa.t on this engine? A. I could
see Irom the left-side of the engine.
0. Wh: 9 5 = :
a L W l.uch side of the engine did you sit on? A.
vight side.

_Q- You say you could sce some on the left
| v 9 ~ 3 3 ’
bld(,.. A. T could see on that side, and the side
that T am sitting on.
’ (b)’. How far up on the left side could you see?
A. About twenty-five feet.

@. On the left side? A. Yes, sir

4 ;
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Q. How far up could you see on the right
side? A. Same thing on the right side.
Q. Is not the boiler of the engine in your
way on the left side?
Mr. Deegan: I object to arguing with
the witness.
The Court: He is not arguing with the
witness. Go on.

Q. Is not the boiler of the engine in the way,
so as to obscure your vision on the left side?
A. Can’t see beyond the boiler.

(Question repeated by interpreter.)

A. I can see better on the right side than on
the left side.

Q. This exhibit D-12, this shows the place
where you sit ‘on that air engine, isn’t that so?
A Yes, sir.

Mr. Deegan: I object to that as being
very leading.
The Court: It is explanatory.

Q. How far on the left side of the engine, on
30 this side, could you see from where you sat on
that engine? A. On the left side?
Q. Yes. A. About three or four feet on the
left side.
Q. Did you see Mr. Pederson before he was
hurt on that day? A. Yes, sir.
Q. Where did you see him? A. He was on the
left side.
Q. You saw him before he was hurt? A. Yes,
40 sir; before he get hurt.
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Q. How far was the engine away from the
cars? A. About five foot. ;

Q. Will you please tell us what happened there
that day? A. Car was standing on straight
track, engine was on the front, brakeman gives
me signal, he tell me, go ahead, he show me with
the hand, signal, I started to blow whistle and
start to push them ecar, he holler teH olat o
stopped the engine and brakeman holler ‘‘Some-
body get hurt.”” I stopped the engine, jumped
off the engine, and walk away from engin.e about
ten foot more and stay up at the door. |

Q How soon did you stop the engine? How
qu}ckly did you stop the engine? A. That is
quick just I shut the lever and put the brake on.

Q. What side of the engine was Pederson on
when_you saw him? A. On the left side.

Q. Did you see Pederson start to walk in be-
tween the engine and the car? A. No, sir.

Q. How often did you move your en’gine and
cars around there that day? A. Every five or
ten minutes. ;

Q Keep busy all day moving cars? A. Yesg
sir, ,

Q.. Was there room to walk out behind the
engme at the door? A, Yes, sir.

Q. The engine wasn’t in the door? A. No, sir.

By the Court :

Q.. How much room was there between the
911g1ne \.vhere you were sitting and the door? A
About eight feet. |

Q. The door was open? A. Yes, sir.

By Mr. Toolan.:
Q. Were both doors open, that is the door to

}the scale house, t0o? A. Yes, sir; on the scale
louse and the other door was open
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(. All the doors open? A.”Yes, Sir. :

Q. How long are two cars, John, about, do 3 01.1
know? A. About twenty-one, twenty-t}fo fe?,t,.

Q. Cars each about ten feet“? AL _les, Sl'l‘;

Q. Were there any other cars farther down ﬂl(—
tracks or were these the only cars on the
track? A. From that car was two empty cars
about thirty feet. : i

Q. About thirty feet in between? A. 198, s’n.

Q. Did you see Pederson start to walk in 120
tween the engine and the cars, John? A. No,
SHQ. Did this air engine go fast? Does it start
fast? A. Very slow.

(). What happens if you open the throttle
wide quickly? A. He blow out. ‘

Q. What? 'That engine blow out from so
much air. ¥ i

Q. Does the engine move if you give it the ai
fast? A. Very slow. ;

Q. Suppose you give the air fast what hap-
pens? A. That air blow out 1*.1ght away. ,

Q. There is a valve on there, is there, or some-
thing? A. Yes, sir. .

Q. Only start certain speeds? A LGS; s

(). Does the air engine run slow? A. Yes, 51‘1.

Q. John, is there an aisle that runs up through
the tank house, that is, towards State Street,
small aisle? A. There is an office t.here.

Q. John, do you recognize this pmtur(} D"j‘l‘?
Do you recognize the aisle shown on this pie-
ture? A. This aisle here (indicating)?

Q. Yes. Is there an aisle there? A. That goes
from the car?
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Q. Is there an aisle leading up between the

tanks? A. There is a road.

Q. Is there a road between the tanks? A.
Yes, sir.

Q. Where was your engine and car in the
opening on this day with respect to that aisle
that leads up through the tank room towards
the west of the building? A. The engine was in
front and the two cars were behind.

Mr. Toolan: That is all I have.

Cross-examination by Mr. Deegam:

Q. How high was the engine from the ground?
A. About two foot and a half.

Q. How long have you been an engineer? A.
Two years and a half.

Q. How long did you work for Guggenheim’s,
or the American Smelting and Refining Com-
pany? A. Two years and a half.

Q. Engineer all the time? A. Yes, sir.

Q. Did you talk to anybody about this aceci-
dent? A. No.

Q. Is your memory of the accident better now
than it was before? A. I don’t understand what
you mean.

Q. Was your memory three months after the
accident better than it is today? A. I remember
about the same today as I did before.

Q. Did you ever talk to Mr, Pederson about
this accident? A. T talk Mr. Pederson, T talk to
you. You was in my house.

Q. How many times was I in your house? A.
About five or six times,

Q. When was T there, and Mr. Pederson? A.
1924,

40
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Q. What time in 19247 A. July 2, or some-
thing like that.

Q. Was I in your house three months after
the accident? A. No. More than that.

Q. Was it six months after the accident? A.
After six months.

Q. Six months or after six months? A. May-
be more than that. I don’t know sure.

Q. Who else was in your house besides Mr.
Pederson and myself talking about this acci-
dent? A. I don’t know that.

Q. Do you know Randolph Kish? A. No, sir.

Q. Wasn’t there another man with us at the
time we talked to you? A. Yes, sir.

Q. Do you know who he was? A. No, sir; I
don’t know who he was.

Q. You lived, when we called upon you, at
Harrington Street, did you not? A. Yes, sir.

Q. And you were the engineer at the time we
called upon you, of the A. S. & R? A. Yes.

Q. And you were still working on the engines?
A. Yes, sir.

Q. Your engine number was 3, wasn’t it? A.
Yes, sir; number 3.

Q. And the accident took place July 24, 1923,
didn’t 1t? A. Yes, sir. :

Q. You told Mr. Pederson and me that he was
injured by being caught between the engine and
two cars on the first section of the tank room,
did you not? A. Yes, sir. That was first sec-
tion.

Q. That is where the accident took place? A.
Yes, sir.

Q. You remember all this distinctly don’t you,

40 telling us just how the accident happened, as I
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have gone so far? A. I remember speaking to
you, but you didn’t have an interpreter and per-
haps I didn’t understand everything you asked
me.
Ve

Q. You understand me now, don’t you? A
Yes, sir, T understand you now, but not every-
thing. .

Q'. Your knowledge of KEmnglish is the same now
as 1t was when the accident happened? A. T
now understand everything. T understand Eng-
lish a little bit. ;
: Q. .,You know what a bell is, don’t you? A.
Yes, sir.

Q. You know what a whistle ig? A. Yes, sir

Q. You know wl 1 ai ine i Ao

Jidy 1at an air e ? e
an air engine is? A. Yes,
sir,

Q. You know what the first section of the
tank room is? A. Yes, sir.

J- You know what the ec:

QY u know what the cars are, don’t you?
A. Yes, sir.

Q. Do ¥y : /i i

9_ O You remember saying this, Mr. Cesla?
A. Yes, sir.

\/ = ”

Q. You spell that name out for me C-e-s-1-a?
A, Yes. '

Q. You underst: :
: s ’Udelstand me now, don’t you, what

‘1)m saymmg? A. Not everything,

Q. You don’t

e understand everything?
- ) geie No,

Q. What don’t you understand? A. I under-
stand not much. Sometimes [ understand, be-
‘ause you talk high lar

N lcne é]fgl language, T can’t understand.

o 7 9 7 ) ’
Mo, - When you don’t understand me
Will you? A."All right. ’

Q. You understand me today just the s

‘ am
yYou understood me— o 18

The Court: He said that all right,
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Q. Did you tell me that the aceident happened
in this way: I had my engine standing in the
tank room six feet from two cars which were on
the narrow gauge railroad, do you remember
that? A. Yes, sir.

Q. “My engine was standing still for five min-
utes, maybe ten minutes,”” do you remember
telling me that? A. Yes, sir.

Q. ““I was on the right-hand side of the engine
looking east,”” do you remember saying that?
A. Yes, sir; I was on the right hand on the en-
gine. I was looking ahead where the cars were.

Q. Looking east? A. Yes, that is looking east.

Q. The tracks run east and west? A. Yes, sir.

Q. That is what you told me. You understood
me then. ‘‘My brakeman was about twenty yards
same side of the track as myself,”” do you re-
member that? A. He wasn’t twenty yards.
About ten feet away from me.

Q. ‘“After a wait of five or ten minutes my
brakeman gave a signal to me to come ahead,
from a position of about twenty yards in front,”’
do you remember saying that? A. He gave me
a signal to go ahead with the cars.

Q. Didn’t you tell me that the brakeman was
about twenty yards ahead, on the same side of
the engine, and gave me a signal to go ahead?
A. Yes, sir.

Q. You understand me, don’t you? A. Yes, sir.

Q. ““Both of us were on the right-hand side of
the track? A. Yes, sir.

Q. ““I did not blow my whistle’’? A. Yes, sir;
I believe.

Q. Did you tell me you did not blow your
whistle? A. No, I don’t say that.
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(. You did not say that? A. No sir
Y A | ; 5 . , .
Q. ““There was no bell on the engine’’? A
; : g LAY
Was whistle.
Q. Did you tell me that? A. You asked me
I. L . . ‘
bell on the engine, I said no. Whistle. You
asked me bell on the engine. [
whistle on the engine.
Q. “Iidid mot < > lef
Jasel not look to the le : rack’’
s Lt he left of the track’’?
”. 1 0ld you that time I see Mr. Pederson on
he left side al ‘or ' 121
oy about befO{e I start engine, mayhe
; mlnul(,s, maybe half a minutes, he wasg stay
on the left side.
Q Did you tell me you did not look to the left
of the track? A. No, sir.
(¥4 2
. Q. ““And all I did was to come ahe
signal was given’’? A. Yeg

said no; was

ad when the

Q. That is correct? A. Yes, sir

( 5 ass ray + - 2 ; . :
. »1% fI never Lhought of looking on the left
slde of the track,’’ is that correct, John? A

aYa b 3
lg.s, siv. I started engine before about five
minutes I g Mr
4 1111.1t0b 1 see Mr. Pederson was on the left side
OKIng engine. After <
. f,‘ _},.g e. After he walk away some place.
- Is this statement correct: ¢ never thought

of looking on the left side
] of tl )
did not say that. 1e irack? e (A T

Q. ““And all T did was to come ahead when the

Signal was given’’? A, When the signal w

given I went ahead. F
Q- ‘I never thoue 1

. thought of looking on the left side

le;ej track ffmd I did not realize that anybody
Ud be passing between the engine and the first

section,’’ is that rieht? :
il 1at right? A T don’t understand

The Court:

Did he .
. ever use the wor
““realize’’? L
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Mr. Deegan: He used probably.f the
word—this is a statement that he signed.

The Court: He never used the word
‘““realize,”’ did he? :

Mr. Deegan: Yes, he did.

The Court: He knows the word ‘‘re-
alize’’?

By the Court: ' |
Q. Do you know what realize means? A. No,
sir. : |
Q. What nationality are you, Polish? A. Pol-
ish; yes, sir.

Mr. Deegan: I will permit Mr. Toolan j(.o
cross-examine on the balance, and I will
go on the stand later.

By Mr. Deegan:

Q. ‘I saw a lot of other people pass .between
the engine and the two cars’’? A. No, sir.

Q. Do you remember saying that? A. People
walk on the side, not between engine and the
car.

Q. You don’t remember telling me that you
sald that? A. No, sir; I don’t say that.

Q. ““I saw a lot of other people pass beifween
the engine and the two cars before the z}ccldent,
but I just went ahead thinking everyt.hlng was
all right,”’ is not that right? A. Yes,' Sir.

Q. ‘“From my position on the engine I could
not see on the left side of the track,”’ is that
right, Jehn? A. I was on the left side on the
track just from straight engine. Not far from
engine.
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Q. Do you remember saying this? Do you
remember saying that you could not see on the
left-hand side of the track? A. I forget it.
Maybe I say, but maybe not.

Q. “I was looking at the brakeman as I went
forward”’? A. Brakeman gave me signal.

Q. And you were looking at the hrakeman?
A. Yes, sir.

Q. “I did not see Mr. Pederson coming from
the left and first T knew of the accident was
when T heard the yell,”’ do you remember saying
that? A. T don’t understand.

Q. Do you remember saying this: ““I either
caught him between my engine and the two cars,
or the draw bar struck him,”” do you remember
that? A. Yes, sir.

Q. ““I struck the first section with enough
force to push them from the first section of the
tank room to the second section of the tank
room’’? A. Yes, sir.

Q. Do you remember the diagram that wasg
drawn at your house? Do you remember that
piece of paper? A. Yes, sir.

Q. Did you say that ‘‘This was the first time
that T did not look for people passing between
the engine and the two cars,’”” do you remember
that, John? A. No, sir.

Q. Is that your signature? A. Yes, sir.

Q. Do you know whether or not you signed
that on January 2, 19247 A. Yes, sir.

Q. It was January 2, 19249 A. Yes, sir.

Q. And the accident took place the July be-
fore? A, Yes, sir.

Q. How did you come to sign this paper? A.
% :
You come in my house.

40
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Q. T was there five or six or seven times, you
say? A. Yes, sir. ; '

Q. Then I came with this paper? A. Yes, sir.

Q. Was this paper read to you before you
signed it? A. It was read but 1 couldn’t under-
L. b .
stand it all. :

Q. Do you know the other man that was with
me at the time? A. Yes, sir; you told me that
time, ‘‘Sign my name,’’ because I want to get

) o g 7 0 ‘
that money from compensation loan. He said he
get compensation loan from New York.

Q. Who said that? A. Mr. Deegan.

Q. This statement is true, is it not, as I have
gone over it? A. Not in all.

Q. Did you ever see this written piece of paper
before? A. Yes, sir. 7 :

Q. Where did T get it? A. You up in my house
that time. : '

Q. Did you give me that piece of paper or
your wife? A. I give you. You ask me how
were car and engine, and how long was engine
from car. ‘

Q. And you told me? A. Yes, sir.

Q. And T put it down just like you told me,
engine and two cars? A. Yes, but not every-
thing. g

Q. Tell me what is not right? A. Because 1
don’t say that time was lots of people pass be-

z . . 9 5 >
tween car and engine that time. I don’t saj
that.

Q. Is that the only thing that is not right? A.
Yes, sir.

Q. Everything else is all right?

The Court: That is not fair to this kind
of a witness. You have taken your state-
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ment in detail and asked him as to each
statement, and he has given you what he
has admitted, and he has given you what
he does not admit.

Mr. Deegan: T will offer it in evidence.

Mr. Toolan: I object to it now.

The Court: You cannot offer it in evi
dence under cross-examination of the other
side’s witness. You can have it marked
for identification, if you want to.

Mr. Deegan: T will do that.

(Statement marked P-1 for identifica-
tion.)

Q. How heavy is an air engine, do you know?
A. About five ton and a half,

Q. How heavy is a gas engine? A. (as en-
gine is seven ton.

Q. There is only one speed on an air engine?
A. Yes, sir; one speed.

Q. Can you start a car up quickly with an air
engine? A. No, sir.

Q. What do you have to do, go back to get a
running start? A. No, sir. Tf T start it I open
lever and start it easy, because if I give him too

much air he blow out. Not pull, but just slide
on the track.

Q. Do you like the air engine better than the
gas engines?

Mr. Toolan: I object.
The Court: Objection sustained.

Q. When was the last time you drove an air
engine ?

Mr. Toolan: T object.

A. No place.
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Q. How many? A. I don’t work before no
place.

Q. When was the last time you handled an
air engine in the plant? A. Before I didn’t have
any.

Q. When did they stop using this air engine
after the accident?

Mr. Toolan: That has already been tes-
tified to.

The Court: I know it has. However, he
may answer it.

Mr. Deegan: I will withdraw the ques-
tion.

Q. Do you know the brakeman on the job that
day? A. Yes, sir.

Q. How long was he on the job when the acci-
dent took place? A. (No answer.)

By the Court:
Q. How long had be been working there at
that kind of work? A. He work about two weeks.
Q. A new man? A. New man, he works with
me, brakeman.

Re-Direct Examination by Mr. Toolan :

Q. John, what did Mr. Deegan say to you when
you signed that paper? A. Mr. Deegan told
me, ‘‘Sign your name.’’ I said, ‘‘For what?”’
‘““Well,”” he said, ‘‘he poor man, he wants to get
money from compensation loan.”’” He said you
witness and the brakeman, if you sign his name,
he get money from compensation loan. Is that
right, Mr. Deegan?
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Q. What did he say would happen if you did
not sign your name? A. He said you will have
to sign, because you have got to help that man,
because he is poor man, he said.

Q. Was Mr. Deegan up to see you the other
night again? A. He was one night, but I don’t
sign my name, he comes next night.

Q. No, I mean lately, within the last week or
0, was he up to see you again? A. No, sir.

Q. He wasn’t up to your house? A. That time
I sign my name he never come after.

Q. When he came up to your house that paper
was all typewritten, wasn’t it, John? A. Yes,
S1r.

Q. Just as it is there? A. Yes, sir.

'Q. He brought it up to you and asked you to
sign it? A. Yes, sir.

Re-Cross-Examination by Mr. Deegan :

Q. I didn’t see you since January, 1924, John,
is that right?

The Court: That is what he said. That
is all.

Mr. Deegan: That is all.

Mr. Toolan: That is all.
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Joun Mazur, a witness produced on behalf of
the defendant, being duly sworn, according to
law on his oath, saith:

Direct Examination by Mr. Toolan:

Q. John, you were working for the American
Smelting and Refining Company on July 24,
1923, when Mr. Pederson got hurt, were you not?
A. Yes.

Q. What was your job? A. Brakeman.

Q. How long had you worked at that job? A.
I work about three weeks.

Q. Will you please tell us whether or not you
saw Mr. Pederson that day before he was hurt?
A. No.

Q. Which side of the engine were you on? A.
‘Which side?

Q. Yes. A. Left side. No, right side.

Q. Who was on the other side? A. Mr. Peder-
son, left side.

Q. So you did see him on the other side, did
you not? A. Yes, sir.

Q. How long was he on the other side? A.
Oh, he stay about five minutes.

Q. Where was the engine? A. Kngine behind
back. i

Q. The engine was closer to the door, is that
right? A. No. In the back.

Q. I will withdraw the question and put it this
way: How close to the door was the engine? A.
About six or seven foot.

Q. Inside of the door? A. Yes.

Q. How far was the engine away from the
cars? A. About three or four feet.
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Q. Where were you standing? A. I stand
about ten, nine feet behind engine.

Q. Do you mean in front of the engine? A.
Yes.

Q. Did you give any signal to the engineer
that day? A. Yes.

Q. What did you do? A. I say, ““Go ahead.”’

Q. Did he go ahead? A. Yes.

Q. Where was Pederson then? A. He stay left
side.

Q. When was he on the left side? A. He stand
and look, look at the engine.

Q. Where was he when you gave the signal?
A. He stay alongside beside rail.

Q. Then what did you do after you gave the
signal? A. I do go ahead. I turn my head, I
saw Mr. Pederson get hurt.

Q. You turned your head which way first? A.
I throw my head as T see get signal push car a
little ahead.

Q. Which way were you looking when you gave
the signal? A, I look at the crane.

Q. Where was the crane? A. Crane behind.

Q. What were you going to do with the cars?
A. I want push ahead a little.

Q. Push them down to the crane? A. Yes,

Q. The cars were facing across the tank room,
1s that right? A. Yes.

Q. What way did you look? A. I looked in the
crane, in the car. :

Q. That was the way the cars were going to be
pushed? A. Yes.

Q. Was there anybody in front of the train

when you gave the signal? A. No. Only my-
self, :
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Q. Nobody on the track there when you gave
the signal? A. No.

Q. Will you stand down here in front of the
jury and show us just what you did? Suppose
Mr. Pederson is opposite you, and suppose this
is the track (indicating the railing in front of
the jury) will you please show us where the
engine was? A. Engine stay here, and cars stay
here, and Mr. Pederson stay other side, stay
here. I look on train, I tell

Q. What happened? Will you tell us? A. I
stay over here and I see Mr. Pederson other
side, and Mr. Pederson I see, I give signal, come
ahead, and train come ahead like that, I see
Mr. Pederson on the track get hurt.

Q. Which way were you looking when you gave
the signal? A. I look on the engine.

Q. Was the train in the direction that cars
were going to be moved in? A. Yes, sir.

Q. And you had your head that way, is that
right, toward the crane? A. Yes.

Q. Then when you turned around again what
did you see? A. I see Mr. Pederson on the
train.

Q. How many doors were open there that day?
A. Two.

Q. Two doors? A. Yes.

Q. All the doors were open, are you sure of
that? A. Yes.

Q. Was the engine standing in the door or
away from the door? A. From door about six
or seven foot.

Mr. Toolan: That is all T have. Cross-
examine.
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Cross-examination by Mr. Deegan :

Q. Was the engine standing on the switch in
the tank room? A. On the switch? Yes.

Q. Were the rear wheels of this engine, had
they reached the switech? A. No.

Q. The front wheels of the engine were on one
side of the switch and the rear wheels of the
engine were on the other side of the switch, is
that right, John? A. No.

Q. Were they standing on the switch? A.
On the switch.

Q. The rear wheels or the front wheels? A. 1
don’t know.

(. But you do know that the engine was on
the switch? A. Yes.

Q. You didn’t see the accident, did you? A.
No.

Q. You were looking at the crane? A. Yes.

Q. And the accident took place in back of you,
didn’t it, and the engineer? A. Yes.

. Did you see a boss standing by the engineer
when you gave the signal to come ahead? A.
Yes.

Q. Who was he, do you know? You don’t know
his name? A. No, I don’t know his name.

Q. Was Cesla talking to the boss when you
told him to come ahead, John? A. No, he sit on
engine,

(. Was he talking to the boss when you told

him to come ahead? Do you remember? A. No.

Q. How far was the boss from the engineer?
A. Oh, about six or seven foot.

Q. Were they talking before you gave them
the signal, Cesla and the boss? A. No. He sit
on the engine that time when I give signal.
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(). Where was the boss when you gave the
signal? About how far from Cesla? A. About
six or seven foot, right by the office.

Q. Was the boss telling Cesla what to do? A.
No.

Q. Was he telling you what to do? A. Yes,
wait for cars.

Q. Did the boss walk between these tracks just
before you gave the signal to come ahead? A.
I don’t see.

Q. Where did the boss come from, do you
know? A. He going office.

Q. He was going from where, that side of the
tank room, John? A. Yes.

Q. He was down the other side of the tank
room? A. He goes in office, same place.

Q. He was going to the office? A. Yes.

Q. From what part of the tank was he com-
ing? A. I don’t know where he was coming
from.

Q. You don’t know whether he came between
the engine and the two doors, do you, John? A.
Yes, I know.

The Court: Who are vou talking about
\ g
now?
Mr. Deegan: The boss that he men-
D
tions.

By the Court:
Q. Did the boss walk between the engine and
the cars?

(Question repeated through interpre-
ter.)

A. No.
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By Mr. Deegan:

Q. Is your memory better today on how the
accident happened than it was on December 31,
1923, John? A. I have forgotten it now.

Q. Do you remember what you told me De-
cember 31, 1923, John? A. I remember. 1
don’t remember all.

Q. Where did you see me, John? A. You come
my house.

Q. Who was with me? A. Mr. Dayko.

Q. Who else? A. Mr. Pederson.

Q. How many times was I at your house? A.
One time, two times.

Q. Where did you live at that time? A. In
the same place.

Q. What is that, what street, John? A. 725
Catherine Street, 721.

Q. Perth Amboy? A. Yes.

Q. Do you remember giving me this paper
from a little book in your house? A. Yes.

Q. Did you understand me talking to you
when I was in your house? A. I didn’t under-
stand all.

). Who explained it to you? Did you under-
stand when I asked you to give me some paper?
A. Yes.

Q. And you got me some paper? A. Yes.

Q. Did you give me a pencil? A. No, I don’t
give you pencil.

Q. You told me then, John, that you recollect
or gave me this statement; ‘‘I am the brakeman
and I saw the accident,’’ is that right? A. Yes.

Q. Do you understand me, John? A. Yes
ahead.

Q. “I am the brakeman,’’” you told me that?
A. Yes. :

o
b OO
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Q. You told me ‘I saw the ‘accident’’? A.
Yes. | r

Q. ““In which Mr. Pederson was hurt. The
boss, before going through the cars, t}}e engine
and cars were in the position as indicated on
this paper,’’ do you remember seeing that paper,
John?

Mr. Toolan: This witness shakes his
head to everything. I would like to have
these questions put to him in his own
language so as to give him a fair oppor-
tunity.

The Court: The jury fully understands
the situation.

Q. You understand what I am saying, John,
don’t you? A. Yes.

Q. When you don’t understand me you tell me,

g ¢ 5 o A 2?9 /

John, won’t you? ‘‘Cesla was engineer’’? A.
Yes.

Q. You gave him a signal and he came back,
he answered it two minutes ago——

Mr. Toclan: Is that the statement?

Q. ‘“‘Cesla, the engineer, received the signal
and responded about two minutes later,”’” do you
remember telling me that? A. No.

Q. ‘“Cesla was talking to the boss,”” do you
remember telling me that? A. No, he talk be-
fore.

Q. Did you say this: ‘‘Cesla was talking to the
boss and kept talking after T gave the signal,’’
do you remember telling me that, John, in your
house on Catherine Street? A. Yes.
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Q. Did you tell me that, John? A. No.

Q. You don’t remember all you forgot, which?
A. Forgot it.

Q. Maybe you told it to me then? A. No.

Q. ““I heard a yell and I turned around and I
saw Pederson standing on the ground’’? A. No.
Yes.

Q. That is right, isn’t it? A. No, not on the
ground. Standing up.

Q. Standing up? A. Yes.

Q. There was no bell on the engine? A. No
bell.

Q. Do you remember telling me that, John?
A. Yes.

Q. ““Cesla did not blow the air whistle’’? A. I
no remember that.

Q. You don’t remember whether you told me?
A. Yes.

Q- ‘““After I gave the signal with my hand he
continued talking to the boss,’’ do you remember
that, John? A. No.

Q. You wouldn’t say that you didn’t tell it
to me? A. I give signal, he come away. Not
talking with the boss.

Q. You say you don’t remember telling me
this?

Mr. Toolan: I do not understand that.
Has he said that?

Q. Did you make this statement to me: ““Cesla
did not blow air whistle, and after I gave the
signal with my hand he continued talking to the
boss’’? A. No.

Q. “I was a brakeman about one week at the

time of the accident’’? A. About three weeks,
two weeks, like that.

10

20

30

40
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Q. Which is it?

The Court: Which is what?
Mr. Deegan: Two weeks or three weeks.

A. Three weeks.

Q. ‘“The engineer, Cesla, couldn’t see on the
left of the engine’’? A. No.

Q. You didn’t tell me that. Did you say this:
““Just before the accident happened I was look-
ing at the crane but turned around in time to
see the accident,”’ did you tell me that? A. Yes.

Q. Before moving to couple up the cars were
vou standing about ten or fifteen minutes? A.
About five or ten minutes.

Q. ‘“‘Pederson’s leg was broken by the draw
bars,”” do you remember telling me that? A.
Yes, with the coupling.

(). By the coupling and not draw bars? A. No.

(). Is that your writing, or whose name 1is
that? A. Mine.

Q. Is that your writing? A. Yes.

Q. And you signed it? A. Yes.

Q. Who was there when you signed this? A.
Mr. Dayko and Mr. Pederson.

Q. Where did you see that paper? A. I never
see that paper.

Q. You never saw that paper before? A. Oh,
yes.

Q. You saw it? A. Yes, sir.

Q. This was drawn out on your kitchen table?
A. Which?

Q. Of this engine. A. Yes.

Q. And those two loaded cars? A. Yes.

Q. And the four loaded cars down farther on
the track? A. Only was three cars.
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Q. Is there a Spanish fellow over here? A.
Yes.

Q. Cesla was sitting on this side of the engine?
A. Yes.

Q. And the distance between the engine and
the two cars you told me was three or four feet?
AiNes:

Q. The distance from the front of the engine
and where you were standing was about thirty
feet? About ten, fifteen feet.

Q. Do you remember telling me it was thirty
feet? A. About ten, fifteen.

Q. Is that where the crane was, right in front
of you? A. Yes.

Q. The cars were four feet high? A. Yes,
about that.

Q. You remember going over this paper,
didn’t you? A. About four or three feet high.

). And you told me when you wrote this
that you were a crane man and not a brakernan
any more, didn’t you? A. Well, yes.

(). This picture is right, isn’t it, John, of how
the accident happened?

Mr. Toolan: I submit he has testified;
he has got him down thirty feet ahead of
the engine, and he said ten or fifteen.

Mr. Deegan: I would like to have this
marked.

(Paper marked P-2 for identification.)

Re-direct Examination by Mr. Toolam :
Q. Where do you work now? A. I work cable
works.

Q. Was Mr. Deegan up to see you the last
few days? A. Yes. '
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Q. What did he say to you? A. Oh, he asked
me same questions what he ask me now.
Q. Tell me what he said to you. What did he

say?
Mr. Deegan: I object. The question has

been answered.
The Court: You may answer it.

A. He asked me to help the other fellow.

Q. Didn’t tell you because you were not work-
ing for Guggenheim any more you did not have
to testify for them? A. Yes.

Mr. Toolan: That is all.

Tromas E. Vax GhLpen, a witness produced on
behalf of the defendant, being duly sworn ac-
cording to law on his oath, saith:

Direct Examination by Mr. Toolan:

Q. Mr. Van Gilden, you were employed by the
American Smelting and Refining Company on
July 24, 19237 A. Yes, sir.

Q. In the tank room? A. Yes, sir.

Q. What was your particular job? A. Lead
burner.

Q. Were you in the vicinity of this accident
at the time it happened? A. I was.

Q. Where were you? A. About thirty feet
from the engine.

Q. Which direction? A. South.

Q. That is along the tracks in the direction in
which these cars were being pushed? A. Yes,

S1T,
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Q. Did you see Pederson? A. I did.

Q. Before the accident or after? A. At the
time of the accident.

Q.. Where? A. Standing on this side of the
engine, on the east side of the engine.

; :

Q. That 1is, before he attempted to cross
through? A. Yes, sir.

Q. Did you observe how long he had been
standing there? A. Approximately five minutes.

Q. The engine had been standing there about
that time, had it not? A. Yes, sir.

3 LYo T

Q. Was the engine inside of the door? A. It
was.

Q. Entirely clear of the door? A. Yes, sir.

Q. How far? A. Hight feet.

Q. How many cars were in front of the en-
gime? A. Two cars.

Q. Could you tell whether or not there was any
passageway between the engine and the cars?
A. Yes, sir. About four or five feet.

Q. Was there a brakeman there that dav?
A. There was. .

Q. Will you please tell us just exactly what
you saw? A, I was working on section 32

3 . ‘ . & - - ’
bmnl.ng lead, in fact, I was standing there not
lwo.rkmg at the time, waiting for my helper to
bring the ga I

: g1t11.5 gas cylinder up to hook up, and I
was gazing around and I noticed Mr. Pederson
standing there, and an engine and an empty
and a loaded car. The brakeman gave a signa{I
to come ahead and just as he gave the signal to
come head Mr. Pederson stepped on the track
and it caught him.

e/l ;

Q. Was it possible to see the brakeman over
the cars? A. It was; yes, sir.
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(). Those cars were only about how high? A.
About five foot.
Q. Were both doors open? A. They were.

Cross-examination. by Mr. Deegan:

Q. You are an employee of the A. S. & Rt A.
I am.

Q. How many years? A. Three.

Q. Indicate on that map your position at the
time of the accident.

The Court: Mark it with ¢V.”

A. What part of the tank room 1s this? What
section is this? These are the two doors. This
is section 36, down below is 35, 34, 33. This
must be 32, which is right (witness marks map).

Q. If you saw Mr. Pederson get hit why didn’t
you pick him up?

Mr. Toolan: I object.
The Court: I will allow it.

A. T wasn’t right by his side.

Q. How many feet were you? A. Thirty feet,
about, approximately.

(). How many is the brakeman away? A.
He was on the other side of the trip.

Q. How far was the engineer away! A. Sitting
on his seat in the back of his engine.

Q. You are the only one that saw the acei-
dent? A. I do not know.

Q. Did you jump off the tank to pick him up?
A. T wasn’t on the tank. T was standing down
on the floor,

Q. Thirty feet away? A. Yes, sir.
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Q. Did you rush up to help him? A. No, I
didn’t rush.

N s :

Q. You just let him lay there? A. He wasn’t
laying down.

Q. Did you offer any help or assistance to him?
A. Not until after he got in the office.

Q. Do they burn lead in the tank room? A.
Certainly.

Q. What made you think that an accident was
about to take place?

Mr. Toolan: I object.
The Court: Objection sustained.

(. What made you look at that particular
moment to the brakeman when he was giving the
signal? A. Maybe I had been looking there be-
fore. |

Q. Answer my question. What made you look
at this particular time at that particular brake-
man on the opposite side of the tank room? A.
i was looking in that direction at that particu-
lar time. There was nothing.

Q. Were your eyes gazing at the brakeman?
A. In that direction.

Q. T}.lat i1s forward, is it not, of the scene of
the accident? A. Yes.

Q. Thirty feet? A. Yes.

/-r { 14 1 &

(). What were you looking at, the crane over
there? A. Nothing in particular.

.Q. But you saw the brakeman on the other
side? A. Yes, wir.

Q. Thirty feet ahead? A. Yes, sir.

Q. And you were looking back. How soon
after the signal did the accident take place?
AW :

A. Well, T couldn’t state the exact time.
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Q. How long were eyes fixed upon the crane
and the brakeman?

Mr. Toolan: I object. There is no tes-
timony it was fixed on the crane.

Q. How long were your eyes fixed in that
general direction? A. Probably five minutes,
ten minutes.

Q. You kept looking there all the time in that
general direction for five or ten minutes? A.
Yes.

Q. You didn’t look to the side of you or you
didn’t look to the rear of you, just ahead where
the brakeman was? A. Yes.

Re-direct Examination by Mr. Toolan

Q. Did you see anybody else walking in be-
tween that train of cars? A. T did not.

Mr. Toolan: That is all.

—

RusseLL H. Baccor, a witness produced on be-
half of the defendant, being duly sworn accord-
ing to law on his oath, saith:

Direct Examination by Mr. Toolan :

Q. Mr. Baggot, you are employed by the Ameri-
can Smelting and Refining Company? A. Yes,
sir.

Q. Were you on the 24th of July, 19237 A.
Yes, sir.

Q. In what capacity? A. Purchasing agent of
the Perth Amboy plant.
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Q. Are you familiar with the arrangements
under which the work was being done in the coal
pulverizing plant on this particular date? A.
Yes, sir.

Q. Was John Pasky employed by the Ameri-
can Smelting and Refining Company? A. No,
Sir.

Q. Or paid by them? A. No, sir.

Mr. Toolan: That is all T have.
Mr. Deegan: No questions.
Mr. Toolan: We rest.

(Adjourned until 2:00 P. M.)

AFTERNOON SessioN at 2:00 P. M.
PLAINTIFF’S REBUTTAL TESTIMONY.
TroMAs Peprrson, recalled :

Dwrect Examination by Mr. Deegan

Q. Mr. Pederson, did you know of any other
toilet in the A. S. & R. other than the one that
yvou used? A. No, sir.

Q. I show you Exhibit P-1 and ask you to ex-
plain what it is? A. That is a statement that we
got from the engineer.

Q. What time? A. On the 2nd day of J anuary
1924, 3

Q. How did you happen to get that statement?
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Mr. Toolan: I object.
The Court: Objection sustained.

Q. Were you present when that statement was
signed? A. Yes, sir.

Q. Was that statement read before it was
signed? A. Yes, sir.

Q. Was it explained? A. Yes, interpreted.

Q. What do you mean by interpreted? A. A
fellow that could talk his language.

Mr. Toolan: I object. Unless this man
talked the language and knows what lang-
uage he was talking. I do not believe he
could understand the language.

Q. Is the interpreter living at this time? A.

No. The interpreter is dead.

Q. What was his name? A. Rudy Kish.

Q. Was there any other conversation carried
on in English with the man? A. Yes, sir.

Q. Did he talk in English? A. Yes, sir.

Q. Did he tell you how the accident happened?
A. Yes, sir.

Q. Did he illustrate that in any way? A. Yes,
sir; he explained how the thing happened from
the start to the finish.

Q. Do you know whether that is the illustra-
tion that was used? A. Yes, sir; that is the
drawing that he drew up for us to show us how
the thing happened.

Q. Was there any promise or force used in
getting that statement? A. No.

Q. Just a casual conversation? A. Yes, sir.
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Cross-Ezamination by Mr. Toolan

Q. Who drew the sketch on the back of that
paper, Mr. Pederson? A. The engineer drew
that.

Q. The engineer drew it himself? A. Yes, sir.
: Q. You told him, did you not, that if he didn’t
sign the statement and didn’t help you that vou
wouldn’t get any compensation insurance? A.
No, I didn’t.

Q. You didn’t say that to him? A. No.

Q. What did you tell him you wanted it for?
A. I didn’t tell him any reason what I wanted it
for.

Q. How many visits did you make before you
got that statement? A. I made two or three
visits up there.

Q. Mr. Deegan with vou each time? A. Yes,
Sir.
| (. That statement is typewritten, isn’t it? A.
Yes, sir.

Q. It was brought up to this man’s home
typewritten? A. Yes, sir; after the second night.

Q. In other words, you brought that state-
ment up there already prepared? A. No. That
statement was made overnight in the office. We
had a statement written by lead pencil.

Q. He didn’t sign any statement in lead pencil,
did he? A. No. This thing was brought up to
him.

(.Q. That was brought up already prepared and
written out on the typewriter, isn’t that trge?
A Yes “sir.’ -

Q. And he was asked to sign it? A. No. This
man interpreted it for him
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Q. You didn’t understand what he said, did
you? A. No.

Q. You don’t know what he was doing, do
you? A. He explained in English and first

Mr. Toclan: I move that be stricken
out.

Q. What language were they talking? A.
Hungarian.

Q. You don’t understand Hungarian, do you?
A. No, sir.

Q. So, you don’t know what they were say-
ing? A. No, sir.

Q. All you know is that they were talking to
each other in Hungarian? A. We read it off in
English first.

Q. Who read it off in English? A. This Kish.
Read it in English and then interpreted it over—

Mr. Toolan: I move that be stricken out.
He might say that he spoke in some for-
eign language but we don’t want to be
bound on the record with interpretation.

The Court: It is stricken out.

Mr. Toolan: That is all.

Re-Direct Examaination by Mr. Deegamn:

Q. How many languages was that explained in?
A. Two of them, I imagine.

Q. I will show you this and ask you to explain
to the Court and jury what that is. A. That is
John Mazur, that is the conductor.

Q. Is that a statement signed by him? A.

46 Y o8, ST,
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Re-cross.

.Q. Do you know where that paper was ob-
tained? A. Yes. At his house in the kitchern.

Q. Who was with us at the time this state-
ment was made up? A. A mail carrier, Joseph
Dayko.

Q. .Conversation carried on in KEnglish and
explained to him in English? A. Yes, sir.

. Q. Did he tell you how the accident happened
in English? A. Yes, sir.

Q. What is that drawing attached to that state.
ment ? ‘A. That is the drawing he showed how
the accident happened and what he was doing
at the time. i

Q. Who explained it besides yourself, the
statement? A. The brakeman.

@. Who explained it to the brakeman besides
yourself? A. Joseph Dayko.

Mr. Deegan: That is all.

Re-cross Examination by Mr. Toolan:

Q. In whose handwriting is that statement? A.
Whose handwriting?

Q. Yes. A. Well, the drying

Q. In whose handwriting is the statement?
A. That is Mr. Deegan’s.

Q. Didn’t this man talk to you, when you and
Mr. Deegan were up at his house, about .thev way
he talked before the jury here this morning'?
He talk about the same way, didn’t he? A. Yes.
I was up to his house. Very friendly.

Q. I say he spoke English about the same as
he did here this morning. A. No, he spoke
English very good.
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Recross.

Q. Very good? A. Well

Q. Mr. Deegan, I suppose, wrote down his
exact language? A. That I couldn’t say whe-
ther exact.

Q. You would not say that, would you? A. No.

Q. The fact is he didn’t use hardly any of the
words that are used in that statement, did he?
A. Yes.

Q. Now, isn’t it a fact, the way the statement
was taken was this way: Mr. Deegan or you went
on and said, ‘“Now, this is the way the accl-
dent happened,’”’ you related and set forth the
facts and said to him, ‘‘Is that so,”” and he shook
his head yes and no? A. No. He explained the
accident from one end to the other.

Q. Well, is that substantially in his language?
A. Yes, sir.

(). He didn’t use the words that are contained
in that statement, did he? A. Practically all of
them.

Q. What? A. Practically all of them.

Q. Have you looked over some of the words?
Let me look at it. This is in affidavit form,
isn’t it? A. Yes.

Q. You had him swear to it? A. Yes.

Q. Before whom? A. Why, in front of us.

(). Before Mr. Deegan, didn’t you? A. In
front of the three of us.

Q. Did he use the word ‘“paused”’? A. No, I
don’t think so.

Q. Did he use the word ‘‘position”’? A. No, he
didn’t use ‘‘position.”’.

Q. Did he use the word ‘‘indicated’’? A. No.

05
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Re-cross.

Q. Did he use the phrase ‘““drawing attached?’’
A. No.
Q. Did he use the word “‘received’’? A. That
I couldn’t say.
Q. Did he use the word ‘“‘responded’’? A
Yes, he used the word ‘“‘responded.’’
(() 8 a1 ST T \ :
) 1(:1’1 are sure he used the word “‘re-
sponded’’? A. Pretty sure.
QX 7 10t swear to i
0. You would not swear to 1it, would you? A.
No.
(7). rlw 2 faet 1a 1 M1 1
: ). The fact is that 18 Mr. Deegan’s translation
of what he thought this man was saying, isn’t
£y pd ) J = ¥
that so? A. No. The translation was what the
man explained to Mr. Deegan.

By Mr. Deegan:
Q Is this the affidavit? A. Yes, sir.
Q. Sworn to by Mazur? A. Yes, sir.

Q. An exact explanation of his idea the way
the accident took place?

Mr. Toolan: T object.

A. Yes, sir.

} M'r. Toolan: That is calling for a con- 3¢
clusion absolutely. I move that be
stricken out.

The Court: It is stricken out.
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Drrza Dayro, a witness produced on behalf
of the plaintiff, in rebuttal, being duly sworn
according to law on his oath, saith:

Direct Examination by Mr. Deegan:

Q. Mr. Dayko, are you a mail carrier of the
City of Perth Amboy? A. Yes, sir.

Q. You are a high school man, are you not?
A. Two years.

Q. Were you present in Mazur’s home with
me and Mr. Pederson? A. Yes, sir.

Q. On the 31st day of December, 19237 A.
Yes, sir.

Q. Did you see Mr. Mazur sign this affidavit?
A. Yes, sir.

Q. Did you hear him tell Mr. Pederson that
there was no bell on the engine?

Mr. Toolan: I object.

A. I don’t remember that, but the statements
that he made were

The Court: He does not say there was
any bell on the engine.

Q. Were those statements explained item by
item to Mr. Mazur before he signed? A. Why,
he answered every question that you, Mr. Dee-
gan, asked him, and as he answered every ques-
tion you asked him to sign the sheet.

Q. Did T ask him the question if there was a
bell on the engine? A. I think you did. I don’t
remember.

Q. Did I ask him to explain the accident? A.
Yes, sir.
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Q. Is that affidavit what he said?

I\/ . m € . : 3 I
Mr. "Toolan: 1 okject.| He cannot. ve.
member it.

Q. Will you read that affidavit? A. All of it?

Q. Yes. Read it and tell the Court if that is
what he said. A. Well, as far as I can remem-
ber, without reading it through, the sound of it
seems to be alike. T can’t remember it word
for word. You could not really remember word
for word what the statement was.

Q. Was that particular sheet read to him be-
fore he signed it? A. It was read to him twice.
You read it once and I read it once. What he
couldn’t understand, he can’t understand my
moth.er’s language, Hungarian language, he is
Slavie, his wife can understand Hungarian
pretty well and the words he couldn’t under-
stand, why, T told his wife the meaning and she
explained it to him.

Q.‘ Then he signed the statement? A. Then
he signed the statement.

B A . v
Cross-examination By Mr. Toolan -

Q. What langunage do you speak? A. I speak
Hungarian language.

Q. What language does this fellow speak? A
Slavie. .

Q.‘ What language does his wife speak? A.
Slavie and Hungarian.

Q. Does she speak any English? A. Hardly
any at all. Not as much as he can. :

Q. Is not this what happened there, Mr,

Deegal.l was asking questions, isn’t that so? A.
Yes, sir. ‘

40
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Q. And you put the question to his wife, isn’t
that correct? A. Most of it, that he couldn’t
understand in the American language.

Q. Well, the fact is, he does not understand
very well any Inglish? A. Well, some that he
did, and some I would explain.

Q. When he would shake his head Mr. Deegan
would write down a statement as the result of
that question that he asked, isn’t that so? A.
I couldn’t remember whether he shook his head
or said yes or mno.

Q. Well, anyway, Mr. Deegan asked a ques-
tion and dependent upon what this man did,
he wrote something down, isn’t that so? A. Yes,
Mr. Deegan did.

Q. The extent of this man’s conversation was
yes or no, and shaking his head? A. He ex-
plained any place where it had to be explained.

(). In what language? A. If he could explain
the answer in the American language he did so.
If he couldn’t, I got it through his wife.

Q. In other words, he would tell it to his
wife, his wife would tell it to you, and you
would tell it to Mr. Deegan? A. Yes, sir.

Q. So it had to go through four hands before
it got down on that paper? A. Not all of it.
The difficult words had to be explained.

Q. You yourself didn’t appreciate the signifi-
cance of some of the statements on that paper?
A. T couldn’t verify word for word, but the word-
ing of it sounds to be alike.

Q. Just the general tone? A. The same as you
did everything vourself you can’t feel the life of
it all but it seems to vibrate through you.

Mr. Deegan: That is all.
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Mr. Toolan: I desire at this time to move for
a direction of a verdict and assign as my rea-
SO1S @

1. That the plaintiff was a mere licensee on
the property of the defendant, and the defendant
owed him no duty except to refrain from wil-
ful negligence. Particularly was he a mere
licensee with particular reference to this pass-
age-way that he used between the engine and the
car.

2. That the defendant is not negligent be-
cause 1n this particular situation it owed the
plaintiff no duty, no duty has been shown.

3. That it was an obvious risk that was as-
sumed by the plaintiff.

4. That the plaintiff was guilty of contribu-
tory negligence.

(Argument by counsel.)
(Citing Fury v. N. Y. Central Railroad.)
(Mr. Deegan argues in reply to the motion.)

The Court: The situation in this case is just
this: That there were at least three ways by
which this man could have reached the toilet.
I hold that he had a right to reach that toilet,
that there was an implied invitation on the part
of the defendant corporation for him to use the
toilet to the same extent as they invited their
own employees to use the toilet, because his
work was not as merely casual as in the privy
case, and that case does not control; but, that




20

210
Motion For Direction of a Verdict.

the invitation eannot be possibly construed, from
any rational standpoint, or from even a stand-
point of sanity, in view of all of the testimony in
this case, as to embrace a passageway from
where he was working that would necessitate
going through the space between a car and an
engine temporarily detached. No reason can
justify a conclusion that the way provided by
this company for its own employees, or impliedly
for these iron workers, was such a way as that,
and in view of the decisions along this line, and
on the different points raised by counsel for the
defendant, I am compelled to grant the motion
for a direction of a verdict in favor of the
defendant. You may take an exception.
Mr. Deegan: Prays exception.
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STATEMENT OF FACT

The accident that is the subject matter of this
suit happened on July 24, 1923. The plaintiff,
Thomas Pederson, was employed by one John
Pasky as an iron worker. The Barnett Company
had installed a coal pulverizer for the defendant
company. The coal pulverizer is shown on Exhibit
D-1 and is marked “X.” Pasky was employed by
the Barnett Company to make certain changes in
the coal pulverizer plant (see testimony of John
Pasky, page 166, and testimony of Russell H.
Baggot, page 198). The plaintiff, Pederson, had
been working for Pasky at the plant of the de-
fendant company for five or six days before the
accident (p. 13). On the date in question the
plaintiff left his work at the coal pulverizer plant
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to respond to a call of nature. In order to reach
the toilet he walked from the coal pulverizer plant
down between the copper casting building and
copper refining building, shown on D-1 in red out-
line, and entered the west door of the copper re-
fining building, marked ‘“N”’ on D-1, and proceed-
ed across the aisle shown on said blue print to the
toilet marked “B’”’ on D-1. When Pederson en-
tered the doorway marked “N” (aceording to his
own testimony, p. 14), there was a small air loco-
motive in the doorway (see picture D-8 for illus-
tration). Pederson returned over the same route
and found the engine and cars in the same posi-
tion as at the same time he entered the tank room
(p. 16). The position of the air engine and cars
at the time is clearly shown from different views
on Exhibits D-3, D-4, D-9, D-10, D-11, and D-12.
Pederson attempted to pass between the engine
and car and was struck and injured (p. 14).

Exhibit D-7 is a detail of the doorways “M” and
“N”” shown on Exhibit D-1. The doorway marked

“N” is six feet six inches wide; the doorway
marked “M?” is ten feet three inches wide (p.
104). The tracks shown on the blue print D-1 are
narrow gauge tracks twenty-four inches wide (.
101). The engine used at the time of the acci-
dent is shown in the various exhibits and on D-8
is shown in the doorway in the same position it
was in immediately before the accident. This en-
gine was an air engine five feet six inches in
height (p. 107). The cars used were flat ecars of
the type shown in the various exhibits and when
loaded were four feet six inehes high (p. 107).
The locomotive through the tank part was three
feet wide (p. 105) and at its widest part, the
bumper at either end, it was four feet three inches

wide (p. 106).

The buildings that will be frequently refer-
red to throughout the brief are the copper casting
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building, the copper refinery (generally referred
to as tank room), and the coal pulverizer central

station, all of which are shown in red outline on
exhibit D-1.

The plaintiff, Pederson, testified that at the time
he entered the tank room the air engine was in the
doorway “N”” and that he walked between the air
engine and the westerly wall of the building. Up-
on his return he testified that he had to go out the
same way because there was copper castings or
scrap piled in front of the easterly exit between
the engine and the building. When asked why
hedid not use the exit “M” and avoid walking be-
tween the engine and cars, he replied that this
door was locked. Under cross-examination how-
ever, Pederson testified (p. 38):

“Q. And isn’t it a fact that thes

: e doors

?(I)lr(listemttls andd il}llese tracks are being used
nstantly, an ey have to be ke ?
A. That door was closed. g

“Q. Did you try to open it?
YAl No, sie.” s :

The entrance “M” is referred to in the testi-
mony as the scale house entrance. There were
no.cars or other obstructions to the free use of this
exit. Pederson, however, elected to walk between
the car and engine and use exit “N” without even
att.empting to try the exit marked “M.” The two
exits are clearly shown on Exhibits D-5 and D-7 as
well as D-11. The defendant contended through-
out the trial that both doors were open (see testi-
mony of witness Robert C. Miller, pp. 114 and 129
and testimony of witness Charles W. Hanson p’
1.42, testimony of witness John Cesla, p. 171 ;:es:
timony of witness John Mazur, p. 186, and ;:esti-
mox.ly .of witness Thomas E. Van Gilden, p. 196).
‘I?la,l,ntlff was the only one to testify that the exit
M” was not available to him. Aside from this
there was no necessity for the plaintiff’s crossing
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the tracks between the engine and car because
there is an aisle throughout the width of the tank
house on either side of the tracks that could have
been used by plaintiff, and he could have crossed
the tracks at any point without imperiling himself
because of this aisle is wide enough for persons
to walk between the tracks and the tanks (see
testimony p. 126). At the point of the accident
there was only the engine and two cars (p. 168).
Pederson’s testimony, (p. 32):

“Q. Those cars are about how long, Mr
Pederson?
“A. About eight or ten feet long.”

The tank room is 270 feet wide and Pederson
could have crossed the tracks at any time while
coming across the tank room and walked on the
westerly aisle and avoided the necessity of cross-
ing between the engine and cars.

The plaintiff, Pederson, at the time he attempt-
ed to cross between the engine and car had no
knowledge whether there would be any signal
or warning given to him. He testifies on page
18:

“Q. Was there any bell on this engine?
YA No;

“Q. Was there a whistle on it?

A. No.”

Nowhere in his testimony is there a word to the
effect that he knew that there was any custom to
give a signal or warning, nor does he testify that
he expected to receive any signal or warning be-
fore the train or cars were moved. In fact he
testifies (p. 39) that this was the first time that
he ever saw this air engine. He testifies (p. 41)
that he did not see the engineer on the engine and
that he did not make an observation from any
point from which the engineer would be observ-
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able to him. In other words he attempted to walk
between the car and engine without making any
inquiries as to the custom to give a signal or warn-
ing of the movements of the train, without mak-
ing any observation to see whether an engineer
was on the train, prepared to operate it, or with-
out doing anything for his protection. His entire
attitude is summed up on page 42:

“Q. And then you took a chance on walk-
ing through?

SATYes ST

“Q. Now, Mr. Pederson, you know it is
dangerous for you to walk between ties,
(trains) don’t you?

“A. Yes, sir.

“Q. You know that whenever you walk
between open cars that you are taking a
chance, don’t you?

“A. Yes, sir.

“Q. And especially you know you are tak-
ing a chance if you don’t first look to find out
if there is an engineer ready to operate the
engine?

“A. Yes, sir. If you don’t see anybody
there you take a chance on going across.”

There was no invitation from the defendant to
the plaintiff, either expressly or impliedly, to use
the pathway that he used on the date of the
accident to gain access to the toilet, nor was there
any invitation, expressly or by implication, to use
the toilet. The fact is that no one from the defend-
ant company ever gave him permission to use the
toilet. Page 39 of the testimony:

“Q. Nobody from the Guggenheim plant,
you testified, ever told you to use that toilet,

did they?

_ A Nog sips

‘ He testifies also (p. 89) that his foreman, John
Crancich, (employed by Pasky) told him that he
might use this toilet. Crancich (p. 64) testified
that he learned of this toilet when he worked for

the company on a previous job for another inde-
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pendent contractor when his foreman told him
(Crancich) to use this toilet. Crancich, whom the
plaintiff relies on for authority to use the toilet,

testified (p. 64):

“Q. Did any one connected with the Gug-
genheim or the American Smelting and Re-
fining Works tell you how to get to that toi-

let?
AL 2 Nol

If the defendant was under any obligation to
provide toilet facilities or had invited the plaintiff,
either expressly or by invitation, to use the toilet,
there was certainly no invitation to use this par-
ticular route or path taken by the plaintiff on the
date of the accident.

In Exhibit D-1 there is shown in white crayon
a path extending around the outside of the tank
room to the toilet (pp. 123 and 124). The photo-
graphs Ex. D-13, D-14, D-15, D-16 show this path.
This path was the main path down through the

plant and to this particular toilet.

Charles W. Hanson, one of the defendant’s wit-
nesses, testified (p. 153) that no one was to use
this particular toilet except the men employed in
the tank room. The path before mentioned was
a perfectly safe route to the toilet in question
and was equally short as the one used by the
plaintiff. Aside from this there was a toilet in
the coal pulverizer building within thirty or forty
feet from the point where plaintiff was working
(pp. 164 and 165). Instead of taking the toilet
close at hand, plaintiff elected to go to the extreme
end of the tank house, and the testimony (p. 144)
shows that the tank house building is 270 feet
wide and 650 feet long.

The trial court, under the facts developed at
the trial, committed no error in taking this case
away from the jury for the following reasons:
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(1) At the time and place where the accident
happened plaintiff was not an invitee and de-
fendant owed plaintiff no duty except to refrain
from wilful negligence.

(2) Plaintiff as a matter of law was guilty of
contributory negligence that barred his recovery.

AT THE TIME AND PLACE WHERE THE
ACCIDENT HAPPENED PLAINTIFF WAS NOT
AN INVITEE AND DEFENDANT OWED PLAIN-
TIFF NO DUTY EXCEPT TO REFRAIN FROM
WILFUL NEGLIGENCE.

Counsel for plaintiff, on page 8 of their brief,
refer to an admission made by counsel for defend-

- ant at the trial. We take the same position at this

time. The full statement of counsel for defend-
ant at the trial (p. 93, Case) is as follows:

_“We will admit that the man was an in-
vitee on t}}e premises to the extent that he
was permitted to be upon the premises to
work as an iron worker for the Pasky Con-
struction Company, that his invitation did not
extend or go beyond that; that it is a well
}mo_wn rule of law that an owner of ground
is liable only to the extent of his invitation.
The mere fact that a man invites another up-
on hlS. land to do some work does not by im-
phcat19n extend to him an invitation to use
any toilets that might be found on the prem-
1ses for the purpose of relieving himself.”

Peljhaps the leading case in this State on the
question of invitation is Phillips vs. Library Co.,
56 N. J. L. 307. At page 315 the Court said:

“Granting that it appears that a plaintiff’s
entry upon premises was by the invitation of
the owner, a question may also arise, wheth-
er, at the time the injury was received, the
plamt}ﬂ’ was in that part of the premises in-
tO’Wh.lCh he was invited to enter. The own-
er’s !1ability for the condition of the prem-
Ises 1s only co-extensive with his invitation.

L e R A TR A A DAV O S,

T
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A person on private grounds by invitation of
the owner, going of his own volition into oth-
er parts of the premises, exceeds the bounds
of his invitation, and if he does not thereby
become a trespasser, goes out of the way to
create a risk for himself.”

In the case at bar there is absolutely no testi-
mony to indicate that there was any express in-
vitation on the part of the defendant company to
use this toilet. If plaintiff’s invitation on the
premises extended to the use of the toilet, it must
be spelled from the nature of his employment. The
plaintiff himself testifies (p. 39) that he was told
about this particular toilet by his foreman. He
testifies expressly:

“Q. Nobody from the Guggenheim plant,
you testified, ever told you to use that toilet,
did they? :

“A. ' No, sir.”

The foreman referred to by the plaintiff was a
man named John Crancich. This witness testi-
fied (p. 64):

“Q. Who told you where the toilet was?

“A. I know from before.

“Q. Who told you in the first place?

“A. The first time when I was going that
toilet was when I worked for the Communi-
paw Steel Company.

“Q. Who told you?

“A. My foreman that I was working for.

“Q. Did any one connected with the Gug-
genheim or the American Smelting and Re-
fining Works, tell you how to get to that toi-
let?

<AL Nol

Mr. Miller, the safety engineer for the defend-
ant company, testified (p. 113):

“Q. Was there any permission given by
any person in authority of the plant or any
one else, to your knowledge, to employees of
Pasky, to use that toilet?

AL 1S INOHSIT: :

“Q. Was there ever any permission giv-
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en for any one outside of ‘the employees of

the American Smelting and Refining Com-

pany to pass through the tank room on the

line indicated by Pederson in his testimony?
“Ar No, s

Again on page 119 Mr. Miller testified:

“Q. You let the independent contractors
come in and do their work and find their way
out as best they can?

“A. After they get accustomed to the
place; yes, sir. The first day they go in they
are shown around and shown what to do.

“Q. Did you show these men around?

“A. To their work; yes, sir. Where they
were supposed to go and let them there un-
der the charge of their foreman.”

We have been unable to find any authority in
this State requiring the person who employs an
independent contractor to do work on his prop-
erty to provide toilet facilities for the employees.
That there is no such obligation is indicated by
the case of Carey vs. Gray, 98 N. J. L. 217. In this
case the plaintiff, Carey, was employed by one
Flynn, who was a lessee of Gray, to disinfect the
house. Carey went to the house which was un-
occupied at night to do the work. While thus en-
gaged he desired to use the toilet. He found the
toilet in the house out of repair and not usable.
He then left the house and discovered in the yard
a closet which in the darknes of the night he en-
tered. There was no floor in the closet. Plaintiff
fell into the uncovered vault and was injured.
Suit was instituted to recover damages on the
theory that defendants were under the duty to
have the closet in a reasonably safe condition for
his use. The Court held:

“That at the time of the accident Carey
was pursuing a purpose of his own; that he
was exceeding the bounds of his invitation;
that his status was that of a licensee and not
of an invitee.”

In support of the conclusion reached by the
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Court in Carey vs. Gray, supra, on page 222 the
Court cites the case of Glaser vs. Rothschild, 106
Mo. App. 418. In this case the plaintiff by invita-
tion had come to the defendant’s place of business.
While waiting for defendant to be at leisure, the
plaintiff requested and obtained the key of a toi-
let located in the basement of the building. In
going to the toilet he found the passageway
blocked with boxes, and in going around them in
a poor light, fell into an elevator pit. The court
held that the plaintiff had become a licensee and
the defendant was not liable. Likewise the case
of Flanagan vs. Atlantic Alcatraz Asphalt Co., 56
N. Y. Supp. 18. In this case the plaintiff was em-
ployed to haul asphalt from a yard. He left his
team, and without the owner’s invitation went to
another part of the yard to answer a call of nat-
ure. A gate fell, injuring him. It was held that
he could not recover. The Court said:

“He had a right to believe that all reason-
able care had been used by the owner to pro-
tect him upon the portion of the premises
where his work required him to go; but,
when he left the portion of the premises up-
on which he was invited, and went over to
this gate for reasons of his own, he went
there at his own risk, and in that position he
was not entitled to assume that the defend-
ant would use all reasonable care to protect
him.”

The decision of this Court in the case of Ryer-
son vs. Bathgate, 67 N. J. L. 337, indicates the
strict application of the rule that the responsibil-
ity of the owner of premises is only co-extensive
with his invitation. In that case the plaintiff was
giving a cat to the defendant. The cat was deliv-
ered and ran back home. The plaintiff returned
home, got the cat, and came back to the defengi-
ant, saying, “Here you must put her (the cat) in
a closet or she will run away again.” The defend-
ant replied, “Put her in here,” and partially
opened the door. The plaintiff, instead of plac-
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ing the cat inside the opening, walked inside her-
self in order to accomplish this result. The door
opened to a cellar stairway down which the plain-
tiff fell. The decision rested on the question
as to whether or not plaintiff had been impliedly
invited to enter the opening for the purpose of
depositing the cat. The Court held that the in-
vitation was only for the purpose of placing the
cat inside the door and when the plaintiff herself
walked in, she exceeded the limits of her invita-
tion and thereupon became a licensee and conse-
quently could not recover.

Notwithstanding the view that the Court might
take with reference to the-question as to whether
or not plaintiff was an invitee to the extent that
he was privileged to use the toilet, we feel that
the case at bar is identical in principle with the
case of Furey against New York Central Rail-
road, 67 N. J. L. 270. In order to disturb the
verdict in this case this Court must decide: First,
that Pederson by implication was invited to use
the particular toilet that he did use; and Second,
that there was an implied invitation to cross the
tracks between the engine and the cars. Peder-
son testified that he saw several other men ecross
between the air engine and the car. Mr. Hanson,
the witness for the defendant, testified (p. 140)
that the opening between the engine and the car
was a casual one and that it was not there for the
purpose of permitting persons to walk from one
side of the aisle to the other, but on the contrary
that these engines are moving constantly.

“Q. Are these engines kept busy during
the day?

“A. Yes, sir.

“Q. Constantly moving about?

“A. Most of the time. They move so con-
stantly we never shut the motor off during
the day.

“Q. Is there any means or method by
which you can tell how long an engine
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that is separated from cars will remain sep-
arated?

“A. No way; no, sir.

“Q. In your experience out there at the
plant did you ever know of an occasion where
the train was separated from the cars along-
side of an aisle, or any place, so that that
passageway between the engine and the cars
could be used as a passageway for workmen
or others in the plant?

“A. No, sir. We discourage that practice.

“Q. That is, have you ever seen anybody
passing between open trains?

“A. We do see people pass through at
times, but we admonish them for it whenever
we see them take that chance.”

Again on page 164 Mr. Hanson testified:

“Q. Mr. Hanson, how frequently are
movements made with the engine in the tank
room?

“A  We move about sixty-eight cars a day
of loaded anodes in, and move out sixty-eight
empty cars in the afternoon, and in the early
morning we probably moved out ten loaded
cars of scran and push in ten empty scrap
cars. In addition to that there is drilling from
one track to another during the day, to allow
the anodes which we are going to use that
day to get to the point, the bay we call it,
where we can take care of them with the
crane, we wish to use.

“Q. Does that work keep the engines go-
ing practically all the time?

“A. As T said it keeps them going to the
extent we don’t shut off the engine during
the day, keep the motor running, except
sometimes at noon hour when the men go for
lunch.”

Pederson testified (p. 82) that there was an en-
gine and two cars standing on the particular point
where the accident happened. The cars were
about eight or ten feet long. The engine was
about the same length or possibly a littie shorter.

The opening between the engine and the first
car was about four or five feet (p. 16). Pederson
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testified that there was no bell or whistle on the
engine; no where in his testimony does he indi-
cate that he had any knowledge of any custom to
give any signal or warning before the train was
moved. On pages 42 and 43 Pederson testified
that he took a chance in going through; that he
knew it was dangerous; that he made an observa-
tion before going through from a position that
would prevent him from seeing the engineer so
that he did not know whether there was an en-
gineer on the train or not. At the bottom of page
43 he testifies:

“Q. You didn’t look for anyone who was
giving signals to have this train come ahead,
did you?

“A. Ididn’t look for anybody ; no, sir.”

As in the Furey case, supra, the plaintiff herein
contends that he should have been given some
warning of the movement of the cars. We agree
that he might have been entitled to some warning
provided he was using the opening in question by
invitation of the defendant company.

In the Furey case the Court on page 273, after
stating the conditions existing at the wharf where
Furey was injured, stated that two propositions
were evident:

“First, that there was a way by which the
plaintiff could have gone to and from his
work without passing between the cars, and
second, that the openings between the cars
resulted solely from the exigencies of the bus-
iness transacted on the tracks, and had no
relation to their use as passageways over the
tracks

In this case the defendant company provided
a toilet in the building in which plaintiff was
working. There was a path marked in white
crayon on Exhibit D-1 around the building that
would have avoided the crossing of these partie-
ular tracks. The photographs Ex. D-13, D-14, D-
15, D-16 show this path. The door “M” was open
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on the day in question and could have been used
by the plaintiff without endangering himself in
any wise whatsoever. The opening between the
air engine and this car was a most casual one
indeed. More so than in the Furey case because
this engine and the cars in the tank room were be-
ing constantly shifted. Plaintiff is chargeable with
the knowledge that it was dangerous to attempt
to pass between the engine and car. There is
nothing whatsoever in the case to indicate that
this opening was left for the purpose of being
used as a passageway.

On page 274, Furey vs. N. Y. Central Railroad,
supra, the Court said:

“Upon the case thus exhibited the para-
mount question is not whether the plaintiff
was upon the defendant’s property generally
by way of invitation, but whether, upon any
aspect of the testimony, the defendant can
be said to have invited the plaintiff to make
use of the openings between the freight cars
as crossings of the railroad tracks in its shed.”

Again on page 274 the Court says:

“The gist of the liability consists in the
fact that the person injured did not act
merely for his own convenience and pleasure
and from motives to which no act or sign of
the owner or occupant contributed, but that
he entered the premises because he was led
to believe that they were intended to be used
by visitors or passengers, and that such use
was not only acquiesced in by the owner or
person in possession and control of the prem-
ises, but that it was in accordance with the
intention and design with which the way or
place was adapted and prepared or allowed
to be used.”

“A mere passive acquiescence by an owner
or occupier in a certain use of his land by
others involves no liability ; but if he directly
or by implication induces persons to enter on
and pass over his premises he thereby as-
sumes an obligation that they are in a safe
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condition, suitable to such use, and for a
breach of this obligation he is liable in dam-
ages to a person injured thereby.”

There is not a single word of testimony in the
entire case which justifies the inference that this
space or opening was left for the purpose or with
the design and intention that it should be used by
persons to cross from one side of the aisle to the
other. The burden to show these things is upon
the plaintiff.

Quoting further from the Furey case, supra, the
Court said on page 275:

“It is incumbent upon the plaintiff either
to show that the opening between the cars
was, in fact, designed to be used as he used
it, or else to bring home to the defendant
some act or conduct signifying that the place
was so prepared or adapted which might
naturally lead the plaintiff to suppose that
he might properly and safely so use it.”

The plaintiff testified that he saw several other
persons use this same opening. Every other wit-
ness who testified contradicted plaintiff’s state-
ment in this regard, but notwithstanding this con-
tradiction, the plaintiff’s testimony, even if true,
would not place him in the position of an invitee.

Quoting further from the Furey case, the Court
said on page 276:

“Knowledge is an element of invitation
only when it is capable of throwing light up-
on the object with which a given use may
have been permitted. Standing alone, it im-
plies permission, but not invitation.”

We feel that the conclusion of the Court in the

Furey case on page 277 is the only conclusion
which the facts in this case warrant, namely:

“Kirst, the condition of which the plaintiff
took advantage was obviously part of an ex-
isting traffic system and presented no indi-
cations of being designed for any other pur-
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pose; second, the fact that there were on the
ground none of the ordinary indications of a
crossing, or any sign of preparation or adap-
tation to induce the belief that persons not
there employed were either provided for or
expected ; third, the temporary and constant-
ly shifting character of the openings between
the cars forbade any reasonable person from
assuming without further assurance that pro-
vision had been made for his safe conduct
between the cars of the broken train.”

And finally we say that the risk in this case, as
in the Furey case, was an obvious one and was as-
sumed by the plaintiff.

PLAINTIFF AS A MATTER OF LAW WAS
GUILTY OF CONTRIBUTORY NEGLIGENCE
THAT BARRED HIS RECOVERY.

The plaintiff’s own testimony indicates clearly
that he was guilty of negligence as a matter of
law that would bar his recovery because (a)
plaintiff attempted to walk between the engine
and car that were separated only about four or
five feeet (p. 16):

“Q. What was the distance between the
engine and the two cars that you passed
through?

“A. About four or five feet.”

(b) This was the first time that plaintiff had
even seen this particular engine. He did not
know whether it had any whistle or bell to give
a signal or warning of its movement (p. 39):

“Q. This was the first time you had ever
seen this air engine, wasn’t it?

A, Yes, sir.
“Q. You never saw it operate?
SR ENO

“Q. So you don’t know anything about
that air engine, do you?

“A#"No.
“Q. You don’t know how fast it could
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go, or how fast it could not go?
$AL No, sie.”

On page 18:

“Q. Was there any bell on this engine?

*A i Ne,
Q. Was there a whistle on it?
SR NN

There is no testimony in the case that Pederson
made any inquiry to determine whether or not
there was a bell or whistle on the engine or wheth-
er any signal or warning would be given before
the train was moved. If there was a custom to
give a signal or warning, Pederson did not testify
that he knew of such a custom.

(c) Pederson neglected to make any proper
observation for his own safety before crossing the

tracks. Page 41:

“Q. You didn’t look to see whether there
was any engineer on it or not, did you?

“A. I couldn’t see the man from where I
was at.

“Q. You couldn’t see any man?

“A. I couldn’t see anybody.

“Q. Did you see anybody?

“A. . No, sir; I didn’t see anybody.

“Q. Did you walk up the other end of the
engine and stand there and look to see if
there was anybody on that end?

“A. No, sir.

“Q. So that you don’t know whether there
was anybody there to operate it or not?

“A. I couldn’t see anybody.”

On page 42:

~ “Q. And then you took a chance on walk-
ing through?

“A. Yes, sir.

“Q. Now, Mr. Pederson, you know it is
dangerous for you to walk between ties
(trains) don’t you?

SMA L Yed sir

“Q. You know that, don’t you?

“A. Yes, I wouldn’t go across if I thought
it was dangerous.
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“Q. You know that whenever you walk
in between open cars that you are taking a
chance, don’t you?

$A." Yes, Sir.

“Q. And especially you know you are
taking a chance if you don’t first look to find
out if there is an engineer ready to operate
the engine?

“A. Yes, sir. If you don’t see anybody
there you take a chance on going across?”

Again on page 43:

“Q. You didn’t look for any one who was
giving signals to have this train come ahead,
did you? :

“A. I didn’t look for anybody; no, sir.”

The testimony of the engineer and brakeman
on the train indicates that they both saw Pederson
before the accident, standing on the left hand side
of the train. The engineer, John Cesla, testified
(p. 170) that he saw Pederson standing there be-
fore he was hit. Likewise the brakeman, John
Mazur, testified (p. 184) that Pederson had been
standing there for five minutes before the acci-
dent. Similar testimony is given by one Thomas
E. Van Gilden (p. 195) The brakeman testified
(p. 185) that Pederson was standing on the left-
hand side of the engine when he gave the signal
to go ahead; that he turned his head to look in
the direction in which the train was traveling
and the next moment he heard Pederson scream.

Pederson’s testimony indicates clearly that he
knew it was dangerous to cross between the open
trains; that he made no proper observation; that
he did not know whether there was an engineer
on the train, ready operate it or not; that he did
not see the brakeman, notwithstanding the brake-
man was only a short distance from him; that he
knew nothing about air engines, how fast or slow
they could start; that he did not know whether
there was a whistle or bell on the engine; in fact
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" he testified that there was no bell or whistle; that

he did not know of any custom in the plant to
give a signal or warning of the movement of these
trains; and that he made no inquiry to ascertain
whether there was such a custom. No more neg-
ligent course of conduct could be followed by
Pederson than that indicated by his own testi-
mony. See Furey vs. New York Central Railroad,
supra; Berley vs. Eastern Coal Dock, 95 N. J. L.
517; Vorrath vs. Burke, 63 L. 188, where the
Court lays down the principle on page 190:
“Knowledge of the danger compels the assump-
tion of the risk of the use in such a case;” Saun-
ders vs. Smith Realty Co., 84 L. 276.

The Court in Berley vs. Eastern Coal Dock,
supra, on page 519 said:

“The danger to which the plaintiff was ex-
posed in attempting to pass between the cars
was obvious. The passageway was narrow;
in fact so narrow that he had to enter side-
ways. He was unfamiliar with the premises.
He made no inquiry as to why the cars were
there or whether or not they moved. He did
not even wait to see if they did move. He
had no knowledge whether a warning sig-
nal would be given prior to their movement.
He just took, as he said, the chance of going
through. It is difficult to conceive of a strong-
er case of contributory negligence.”

See also Guse vs. Martin, 96 N. J. L. 262;
Rooney vs. Siletti, 96 N. J. L. 312.

The defendant herein provided a safe and
equally close method to reach this particular toi-
let as shown on Exhibit D-1 where the path is
marked in white crayon. In addition to this
there was a toilet in the very building in which
plaintiff was working, namely, in the coal pul-
verizer building (pp. 164 and 165). The door-
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way ‘“M” immediately adjoining the doorway
used by the plaintiff was open and available to
the plaintiff. Plaintiff testified that this doon
was closed, but he also testified (p. 38): |

f‘Q. And isn’t it a fact that these doors and
exits and these tracks are being used con-
stantly, and they have to be kept open?

“A. That door was closed.

“Q. Did you try to open it?

S INORSIY

There were no cars or engines in the entrance
“M.” The testimony of all the. other witnesses
indicates that this door was open and available
for use. (See testimony pp. 114, 129, 142, 171,
186, and 196).

It is well established that where an employer
furnishes a safe means of access to any particu-
lar part of his plant, the persons on the prem-
ises who decline to use this safe path, but on the
contrary elect to use a way or path that is dan-
gerous, they will be held to have assumed the
risk and cannot recover. See D. L. & W. vs.
Trautwein, 52 N. J. L. 169, on page 175, and De
Voe vs. New York A. & W. Railroad, 63 N. J. L.
276,

All of the cases cited by plaintiff in their brief
on the question of the obligation resting upon

the defendant to give a signal or warning are
cases against railroads for failure to give cus-
tomary signals. We submit that there is no anal-
ogy between this class of cases and the case at
bar; that plaintiff cannot avail himself and claim
the benefits of a custom, the existence of which
has not been brought home to him before the ac-
cident. Plaintiff did not expect any warning be-
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cause he had no knowledge of any such custom.
The fact is that there was no such custom, as is
indicated by the testimony of the witness Hanson
on page 162 where he says:

“Q. Isit a rule of the plant to blow whis-
tles when making up trains and moving cars
and connecting up, and so forth?

“A. I would not say that it is, because
most of the work is done in a place where
there is no danger attached to it, where men
are not working back and forth. We have
a brakeman who walks along usually in front
of the engine.”

The plaintiff Pederson testified of no such cus-
tom.

The question of plaintiff’s right to expect a
warning is passed upon on pages 277 and 278
in Furey vs. New York Central Railroad, supra:

“The danger to which the plaintiff would
be exnosed in attempting to pass between the
standing cars was not only a patent one, but
its precise nature was obvious to him. 1t
was that the opening might be closed with-
out notice to him. To pass into such an open-
ing with the understanding that no notice
would be given of the movement of the cars
would be the taking of a palpable risk; to
engage in the same undertaking with a gen-
eral expectation that some notice would be
given, but without making inquiry as to its
nature and extent, would be a scarcely less
neclicent act. Yet the plaintiff must be
treated either as having taken the risk with-
out inquiry, or else he must be charged with
such information as inauiry upon his part
would have elicited. Had he inquired he
would have learned what the customary sig-
nal was and that no provision for any other
notice had been made. The plaintiff must be
deemed either to have inquired or not to have
inquired. In the former case he would have
learned what signal would be given, viz., the
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signal that was given. In the latter case he
had no right to expect any notice, and hence
cannot complain that he received none.”

It is respectfully submitted that the judgment
entered in the Supreme Court be affirmed and
this appeal be dismissed with costs.

JOHN E. TOOLAN,
Attorney for and of counsel

with Defendant-Appellee.
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BRIEF OF PLAINTIFF-APPELLANT.
Statement of Fact.

This is an appeal from a judgment in favor of
the defendant, entered in the Supreme Court, up-
on direction of the Circuit Court Judge sitting at
the trial of issues in the Middlesex Circuit. The
action was brought by Thomas Pederson, herein-
after referred to as the plaintiff, against the
American Smelting & Refining Company, herein-
after referred to as the defendant, to recover dam-
ages for injuries which plaintiff claims to have
sustained on July 24th, 1923 (the complaint er-
roneously stated the date as July 24th, 1924, but
was amended without objection (Case, p. 12),
through the negligence of defendant’s servants.

This appeal is of vast importance to the plain-
tiff, in view of the fact that the trial of the case
took place more than two years after the date of
the accident, and of course, no new action can be
begun.

The plaintiff was employed by John Pasky as
an iron worker and riveter, upon a building which
was being constructed on the premises of the de-
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fendant at Perth Amboy, N. J. (Case, p. 166),
which building was known as the coal pulverizer.
Defendant’s plant occupied about 58 acres of land
(Case, p. 118). The plaintiff was directed by his
foreman which toilet he was to use (Case, p. 14),
and the manner of reaching it (Case, p. 39). This
toilet also was the only place where drinking
water could be procured (Case, p. 48; Case, p. 61).
It was the custom at defendant’s plant for work-
men of independent contractors to follow the or-
ders of their foreman (Case, p. 119). This toilet
was located in the far corner of another building
known as the tank house. There were two en-
trances to this tank house—one of these through
which the plaintiff went on the day of the accident,
referred to in the testimony and exhibits as En-
trance N., and the other through a scale house en-
trance, referred to as Entrance M. The plaintiff
knew of no other entrances through which to go
in order to reach the aisle leading to the toilet
(Case, p. 48). Upon entering the tank house
through Entrance N., the workmen are obliged to
cross three small gauge tracks running through
the tank room, in order to get to the aisle on the
far side of the tracks, and then walk down this
aisle until the toilet is reached (Case, p. 14). Plain-
tiff had worked upon this building a little over a
week (Case, p. 13), and was in the habit of using
this toilet about twice a day (Case, p- I8).

The tank building houses a great many tanks,
through which a solution circulates continuously
in which copper is dipped (Case, p. 138), and
through the center of this building run several nar-
row-gauge ftracks. One pair of rails passes
through Entrance N., and another pair through
Entrance M. Upon these rails small flat cars used
to convey copper anodes to and from the tank
house are hauled by an air engine which is equip-
ped with a whistle (Case, p. 160). The controls

3

of this engine are at the rear of the engine. The
crew consisted of an engineer who sits low at the
rear end of his engine (Case, p. 106), and in that
position is about one and one-half feet below the
top of the engine, and cannot see what is happen-
ing on the opposite side of the engine (Case, p.
163). The other member of the crew was a brake-
man who had only been employed at that plant
for about three weeks (Case, p. 184).

The facts in this case establish that it was a cus-
tom at that plant for the engineer not to move his
engine until his brakeman gave him a signal with
his hand, and then the engineer blows his whistle
when he is about to move (Case, p. 169, also Case
p. 161).

On the afternoon of July 24th, 1923, the date of
the accident, plaintiff had to use the toilet. He
went through the oftfice door to reach the entrance
to the tank room referred to as Entrance N. The
air engine facing outward was standing in the en-
trance with its rear end in the tank room, and
four or five feet away was an empty car, and next
to it down the track another car was being loaded.
Plaintiff testified that he had to enter the tank
house on the right hand side of the standing en-
gine, and in order to reach the aisle leading to
the toilet, had to cross between the standing en-
gine and the car four feet away. He could not en-
ter on the left side of the engine because copper
anodes were blocking the space between the en-
gine and the entrance (Case, p. 35); nor could he
use the scale house, entrance M., because the doors
were locked (Case, p. 15, also Case, p. 17); nor
could plaintiff have continued on the right side
of the engine as he entered beyond the loading
cars because there was a crane in operation (Case,
p. 38), and numerous tanks blocked the way (Case,
p. 17).
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Plaintiff reached the toilet safely, and in about
five minutes returned in the same way, in order
to get to the coal pulverizing building upon WhiC.h
he was working. The engine and cars were in
the same position as when he had first crossed. He
stopped when he came to the track upon which
stood the engine and cars, looked around, but saw
no one in sight, and hearing no signal at any time,
began crossing the track, when suddenly and with-
out warning to him, the engine backed up, caught
him on the track, and he was badly injured (Case,
p. 18). He sustained a fracture of his left leg,
which left him with a permanent injury. His loss
of wages and doctor bills alone amounted to over
$5,000.00, (Case, p. 26).

The defendant endeavored to prove that there
was another way to reach this toilet, by going all
around the plant. And because of the existence
of this other way, defendant’s contention was that
the plaintiff assumed the risk of going between
the engine and cars, and in doing so, his status of
an invitee upon defendant’s premises was changed
into that of a mere licensee, to whom the only
duty defendant owed was refraining from wilful
negligence. The testimony, however, discloses
that that other way was unknown to the plaintiff
(Case, p. 39); that in order to reach the toilet by
that path which defendant described, the regular
Lehigh Valley R. R. tracks must be crossed at
grade (Case, p. 73), and it would take half to
three-quarters of an hour to reach the toilet (Case,
p. 61), and that the only way which plaintiff’s
foreman directed the plaintiff to use was the route
taken by the plaintiff on the day he was injured.
It was further proven that at all times the em-
ployees in the vicinity of the plaintiff all used the
route taken by plaintiff to reach the toilet (Case,
p. 61).
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The Trial Judge withdrew the case from the
Jury, depriving the plaintiff of the right to have
the jury pass upon disputed questions of fact, and
from which facts we respectfully urge the jury
could have found that the plaintiff was injured
through the negligence of the defendant, by their
failure to give the customary warning of blowing
the whistle on the engine, or the jury might have
found that the defendant was negligent because
of the negligent manner in which the inexperi-
enced brakeman had given the signal to the en-
gineer to proceed.

The evidence further discloses that both the en-
gineer and the brakeman saw the plaintiff on the
left side of the engine before the engine began
to back up (Case, p. 170 and p. 171, p. 184 and p.
185) ; that the brakeman, disregarding the plain-
tiff’s position, gave the engineer the signal with
his hand to move while he, the brakeman, was
standing with his back to the engineer and look-
ing in the direction of the crane, which was in the
opposite direction from which the plaintiff was
standing (Case, p. 186, lines 23-28) ; that the en-
gineer followed the signal of the brakeman with-
out taking any precautions to see whether the
plaintiff was still near the track.

From these facts, the jury might have found
gross negligence on the part of the defendant if

the trial court permitted the case to be submitted
to it.

Grounds of Appeal.

We will urge upon this appeal the following
grounds:—

1. The court erred in refusing to allow the jury

to pass.upon the questions of fact raised in the
issues tried.
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2. The court erred in granting the motion for
a direction of verdict made by the defendant at
the conclusion of the case.

POINT 1.

The Court erred in refusing to allow the
jury to pass upon the questions of fact raised
in the issues tried.

There is no doubt that the testimony which the
plaintiff and his witnesses presented, established
the following facts, as will appear from the ex-
cerpts from the testimony hereinafter set out:

Item A. That the plaintiff was lawfully upon
defendant’s premises as an employee of a con-
tractor constructing a building for the defendant.

Item B. That it was the custom of the defend-
ant to permit the men employed by independent
contractors to follow the instructions of their own
foremen, and then let them do their work and
find their way as best they could.

Item C. That the plaintiff was directed and
taken to the toilet in question by his foreman.

Item D. That plaintiff knew of no other way
to get to the toilet other than the route which he
pursued, and that all other employees in that
vicinity used the same route.

Item E. That plaintiff had to enter the tank
house on the right side of the engine because that
was the only entrance available; the other side of
the engine was blocked with copper anodes, and
the doors of Entrance M. through the scale house
were locked.

Item F. That plaintiff had to cross between the
standing engine and the car in order to reach the
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aisle leading to the toilet, because the operating
crane and tanks blocked any other means of ac-
cess to the aisle in question.

Item G. That upon his return, the plaintiff came
back the same way in which he reached the toilet;
that the engine and cars were in a similar position
as when he first crossed; that Enirance M. was

~ still closed and copper anodes were blocking the

space between the left side of the engine and the
entrance; that he saw other people cross between
the engine and the cars; that before he crossed,
he saw neither the brakeman nor engineer, heard
no whistle or any other signal given, started to
cross and suddenly, without any warning to him,
he was struck down by the engine backing up.

Item H. That it was the custom at the defend-
ant’s plant to give a signal when apparatus moves,
and for the engineer to blow his whistle when the
brakeman gives him a signal to proceed.

Item I. That both the engineer and brakeman
saw plaintiff. before the engine began to move
backward, and the brakeman, who was a new
man, with his back towards plaintiff, signalled the
engineer to back up, and the engineer immediate-
ly executed that order, plaintiff testifying that no
whistle was blown before the movement.

The testimony in support of the above proposi-
tions is as follows:

Proof of Item A.
Plaintiff Pederson testified:

“Q. Bv whom were you employed on July
24th, 1923? A. John Pasky.

“Q. What sort of a contractor is he? A.
Iron worker.

“Q. Where were you employed on that day?
A. At the American Smelting & Refining Com-
pany.
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“Q. How long had you been employed out
in the American Smelting and Refining Com-
pany plant before July 23, 1923? A. About
five days, five to six days. On my second
week out there.” (Case, p. 13, lines 18-30).

Defendant’s counsel also admitted, upon his mo-
tion for a non-suit, that plaintiff was an invitee on
the premises. To quote his admission:

“We will admit that the man was an invitee
on the premises to the extent that he was per-
mitted to be upon the premises to work as an
iron worker for the Pasky Construction Com-
pany” (Case, p. 93 lines 3-10).

Proof of Item B.

Robert C. Miller, produced by the defendant,
who was, at the time of the accident, the safety
engineer, testified as follows:

“Q. Now about the men who are invited
into your plant through independent contrac-
tors? A. Well, as a rule their foreman finds
out where they are to go, and I suppose they
follow the custom.

“Q. That is a custom of the plant? A. Well,
we have no regular custom. The foreman us-
ually

“Q. You let the independent contractors
come in and do their work and find their way
out as best they can? A. After they get
accustomed to the place; yes, sir. The first
day they go in they are shown around and
shown what to do.

“Q. Did you show these men around? A. To
their work, yes, sir. Where they were sup-
posed to go and let them under the charge
of their foreman” (Case, p. 119, lines 3-23).

And again:

“Q. You just let them do their work and
find their way out as best they could? A.
Yes” (Case, p. 119, lines 35-36).
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Proof of Item C.
Plaintiff Pederson testified as follows:

“Q. Who directed you to the toilet? A. The
foreman,

“Q. What foreman? A. My foreman that
I worked under” (Case, p. 14, lines 13-17).

And again:

“Q. Did you inquire for such a path? A.
No, sir.

“Q. Nobody ever told you about it? A. No.
The foreman took me over to the toilet.

“Q. That was your foreman? A. Yes, sir”
(Case, p. 39, lines 11-15).

John Crancich, Plaintiff’s foreman testified as fol-
lows:

“Q. That is the only toilet that you knew?
A. That I knew at the time.

“Q. And that is the one you used? A. Yes,
sir” (Case, p. 61, lines 27-30).

Proof of Item D.
Plaintiff Pederson testified as follows:

“Q. Did anybody ever direct you to any
other toilet? Did you know of any other
toilet in the yard? A. No, sir. &

“Q. How did you go to that toilet? A. Had
to come in through the door of a little office
there, and there is one door open leading into
the tank room; you have to cross two tracks
inside of the tank room to get over on the
left-hand path; there is a path that walks
down to the toilet, away down to the other
gnd of the building” (Case, p. 14, lines 18-
28).

And again:

“Q. Did you inquire for any other way
around? A. No, sir. My foreman took me
down there the first day that I was on the job
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and showed me where to go, and that is the
only place that we can get drinking water”
(Case, p. 48, lines 21-26).

Foreman, John Crancich testified as follows:

“Q. Did you see anyone take that path to
go to the toilet, outside of you and your five
men? A. I know lots of men work squeeze
between them doors with the rigging and
brass and stiuff, and used for that work, using
that door, and walk through there.

“Q. To go to the toilet? A. Well, to use for
the toilet from the copper casting building
many a time” (Case, p. 64, lines 25-35).

And again:

“Q. You went in and out of that door a good
many times, you say, to the toilet? A. Many,
many times.

“Q. That is the door marked ‘N’ on this
plan, is that right, this door (indicating)? A.
That is the door, there was a bridge different
way, different position later.

“Q. You say you went in there often? A.
I did” (Case, p. 67, lines 18-28).

Proof of Item E.

Plaintiff Pederson testified as follows:

“Q. What is just opposite the entrance as
you go in on the left-hand side? A. It is a
scale house.

“Q. Is that enclosed? A. Yes.

“Q. Were the doors locked? The door was
locked. A lot of copper sheeting there, what
they call anodes, were piled up in front of
there” (Case, p. 15, lines 1-10).

And again:

“Q. Why did you have to cross the track?
A. Because I couldn’t get out through the door
with the copper cars standing in the door, you
would be squeezed on the side, and there was
copper standing alongside of the door, on the
left side of the door” (Case, p. 35, lines 32-40).

And again:

“Q. Well, if you had gone in on this side,
why couldn’t you leave on this side? A. No,
bec.ause a lot of copper was standing there,
laymg there. A lot of pieces of copper was
lying right there by that doorway, and if I
went out through this way, the engine would
have squeezed me. There was more room
over here by the office to get in and go across
there and then come back the same way and
come out this way.

“Q. In other words, you say there was cop-
per here that would not permit you to go
through, is that right? A. Yes” (Case, p. 36
lines 29-41). :

And again:

“Q. There was room enough between the
track and the wall of the building, wasn’t
there? A. No” (Case, p. 37, lines 1-4).

And again:

“Q. Then, the only thing obstructing the
d'oorway was the engine, wasn’t it? A. Yes,
sir. And then that copper there.

“Q. Where was the copper? A. The copper
was right here by this door here.

“Q. In what? A. Lying on the floor.

“Q. Piled how high? A. About five feet”
(Case, p. 37, lines 32-40).

Witness Cranish testified as follows:

(13 r
Q. Those doors are always open? A. Only
at the time, and before manv times been
closed, but this particular time I noticed it be-

ing closed, not used. That is the east door,
on the east side.

“By the Court:

“Q. That is the right-hand side as vou go
ou_t? A. Right-hand side coming out of the
building, on the left going in. (This refers to
Entrance M.) Italics ours.
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“By Mr. Toolan:

“Q. You say on this day—do you remember
how many doors were being used? A. On that
particular day that I know coming through I
see one doors open and another one was
closed.

“Q. When was that? A. That was in the
morning.

“Q. You don’t know anything about the
afternoon, when this accident happened? A.
When the accident happened, when I take up
Johnson in front of the office, the doors was
still closed.

“Q. After the accident? A. After the acci-
dent.

“Q. Did you go down there to see whether
they were open or closed? A. No, but was
only way I could get in there.

“Q. What? A. Was only way I could get in-
to that building at the time, the way I rushed
the man was hurt, there was only one doors
open, and that is the door I take” (Case, p.
65, lines 1-35).

Proof of Item F.
Plaintiff Pederson testified:

“Q. How much was on the left-hand side?
A. There would not be none there. I had to
cross in front of that engine to out or in”
(Case, p. 15, lines 38-40).

And again:

“Q. Could you have crossed the tracks at a
point other than the point you came out? A.
No, sir.

“Q. Why? A. Because there was no room.
They have places where they dip the copper
in, iron-like” (Case, p. 17, lines 35-40).

And again:

“Q. Then, why didn’t you Mr. Pederson,
when you were coming down here, cross over
these tracks and come along the aisle here?
A. No, sir.
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“Q. Why didn’t you? A. Because there was
an overhead crane there and the crane was
lifting up the slabs of copper and the men are
working there with the stuff and there is no
place for them to walk. There is a regular
walking path right down to here (indicating).

“Q. That path shown between this point on
the tank and the track? A. Yes” (Case, p. 38,
lines 25-40).

And again:

“Q. There is a wide aisle on this side, is
there not? A. Y Tl i i
: . Yes. 1ere 1s an aisle up to
here and then there is something comes out
in here, I guess a place where they dip it, or
something” (Case, p. 39, lines 1-5).

Proof of Item G.
Plaintiff Pederson testified:

“Q. Was the engine in the same position
when you came back, as when you went in?
A. Yes, sir” (Case, p. 16, lines 38-40).

And again:

“Q. Were the two cars in the same position
as when you went in? A. Yes, sir” (Case, p.
17, lines 1-2).

And again:

“Q. Was that exit closed? A. Yes, that door
was closed” (Case, p. 17, lines 9-10).

And again:

“Q. Did you see other people going through
this opening between the engine?

“Question objected to. Court allows it.

“Q. Did you see other people passing
;lzu)'ough? A. Yes, sir” (Case, p. 19, lines 10-

And again:

"‘Q. The only people you saw were people
coming in and out this opening? A. Yes, sir”
(Case, p. 20, lines 13-14).

.




And again:

“Q. Did you see anybody on the engine? A.
No, I didn’t see anybody in the engine” (Case,
p. 18, lines 26-27).

And again:

“Q. Was there a whistle on it? A. No.

“Q. Did you hear any kind of a bell or
whistle at the time it started? A. No, no
whistle or no bell was sounded. No warning
was sounded” (Case, p. 18, lines 32-35).

Proof of Item H.

Engineer Cesla testified as follows:

“Q. How many men are in the crew of the
engine crew? How many men in the engine
crew? A. Brakeman and engineer.

“Q. You had a brakeman working with you
this day? A. Yes, sir.

“Q. What was the brakeman’s job, what did
he do? A. When the engine is about to move
he blows the whistle and gives a signal with
his hand.

“Q. The brakeman blows the whistle? A.
I do.

“Q. The engineer blows the whistle? A.
Yes, sir” (Case, p. 169, lines 3-20).

Charles W. Hansen, the superintendent of de-
fendant company, testified as follows:

And again:

“Q. Do you have bells on the air engines?
A. Whistles” (Case, p. 160, lines 39-40).

And again:

“Q. What for? A. Same reason they have
whistles for any moving piece of mechanical
equipment.

“Q. Is it customary to give signals around
the plant? A. It is customary to give signals
for all moving machinery” (Case, p. 161, lines
1-9).
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Proof of Item I.
Engineer Cesla testified:

“Q. Did you see Mr. Pederson before he was
hurt on that day? A. Yes, sir.

“Q. Where did you see him? A. He was on
the left side.

“Q. You saw him before he was hurt? A.
Yes, sir; before he got hurt” (Case, p. 170,
lines 35-40).

And again:

“Q. How far was the engnie away from the
cars? A. About five foot.

“Q. Will you please tell us what happened
there that day? A. Car was standing on
straight track, engine was on the front, brake-
man gives me signal, he tell me, go ahead, he
show me with the hand, signal, I started to
blow whistle and start to push them car, he
holler “Ho.” I stopped the engine and brake-
man holler “Somebody got hurt.” I stopped
the engine, jumped off the engine, and walk
away from engine about ten foot more and
stay up at the door” (Case, p. 171, lines 1-15).

And again:
“By the Court:

“Q. How long had he been working there
at that kind of work? A. He work about two
weeks.

“Q. A new man? A. A new man, he works

with me, brakeman” (Case, p. 182, lines
23-30).

Brakeman Mazur testified as follows:

“Q. How long had you worked at that job?
A. I worked about three weeks” (Case, p. 184,
lines 15-16).

And again:

“Q. Who was on the other side? A. Mr.
Pederson, left side.
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“Q. So you did see him on the other side,
did you not? A. Yes, sir.

“Q. How long was he on the other side? A.
Oh, he stay about five minutes” (Case, p. 184,

lines 23-29).
And again:

“Q. Did you give any signal to the engineer
that day? A. Yes.

“Q. What did you do? A. Isay, ‘Go ahead.’

“Q. Did he go ahead? A. Yes.

“Q. Where was Pederson then? A. He stay
left side.

“Q. When was he on the left side? A. He
stand and look, look at the engine.

“Q. Where was he when you gave the sig-
nal? A. He stay alongside beside rail.

“Q. Then what did you do after you gave
the signal? A. I do go ahead. I turn my head,
I saw Mr. Pederson get hurt.

“Q. You turned your head which way first?
A. I throw my head as I see get signal push
car a little head.

“Q. Which way were you looking when you
gave the signal? A. I look at the crane.

“Q. Where was the crane? A. Crane be-
hind” (Case, p. 185, lines 4-28).

Plaintiff Pederson:

“Q. Was there a whistle on it? A. No.

“Q. Did you hear any kind of a bell or
whistle at the time it started? A. No, no
whistle or no bell was sounded. No warning
was sounded” (Case, p. 18, lines 32-33).

From a reading of the Trial Court’s opinion as
to why he directed a verdict, it becomes apparent
that he did not find that the evidence was insuf-
ficient to go to the jury, but he held as a matter of
law that the plaintiff was not invited by the de-
fendant to pass between the engine and the cars.
The excerpts from the case above set out, however,
disclose that not only was the Trial Court in error
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as to that conclusion, but that the jury might well
have found the plaintiff was expressly invited to
take the route he pursued, that it was a way of
necessity, and that the defendant was guilty of
negligence in failing to give customary signals, re-
sulting in the plaintiff’s injury.

POINT II.

The Court erred in granting the motion
for a direction of verdict made by the de-
fendant at the conclusion of the case,

It is well settled in this State that if a plaintiff
produces testimony tending to show that there was
a custom to give warning, and that matter is in
dispute, a question of fact is presented to be passed
upon by the jury.

McNally v. Pennsylvania R. R., N. J. I
277, at page 279.

In that case, counsel for defendant insisted that
the trial court should have directed a verdict be-
rause the proof was overwhelming in favor of the
defendant, that customary signals were given, but
this Court held that where the evidence is contra-
dictory, the case must then go to the jury.

At page 279, the Court says:

“\\'}10'{1]01‘ such custom exists, or the notice
was given, presents a jury question, and there-
fore t.ho plaintiff having, in this case, produced
proof tending to show that there was a custom
to give warning, and the existence of that
custom being denied by the defendant, a ques-
tion of fact was presented to be passed upon
by the jury and consequently there was no
error in refusing the motions upon which the
exceptions in this case are based. And for the
same reasons the question whether the plain-
tiff was guilty of contributory negligence,
Emdo,r" the circumstances shown, was f(;r the
jury.
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Our Supreme Court has recently held that where
a custom is proven, the fact that a decedent was
working in a place where the custom prevailed, a
jury could find that decedent had knowledge of
that custom and was justified in relying upon the
carrying out of that particular custom.

Cowell v. Pennsylvania R. R., 2 Misc., 966.

“We think it would clearly have been error
to nonsuit or direct a verdict upon either of
the grounds urged. There was evidence from
which it could have been found that due care
upon the part of the engine driver would hav,e
caused him observe the presence of dec_edent_s
truck upon the crossing in time to -brlng his
slowly moving engine to a standstill before
reaclfing the truck. Again, there was evidence
of a practice or custom of giving a'81gnal of
moving locomotives by bell or whistle, and
from the fact that decedent had been in the
yard on many occasions during a period of
eight months, the jury could have found that
he had knowledge of such custom or practice,
and under such circumstances, hg would be
justified in relying upon the giving of such

signals. Coyne v. Pennsylvania Railroad Co.,

87 N. J. L., 257; McNaly v. Pennsylvania Rail-
road Co., 88 1d. 277.

In Willever v. D. L. & W. R. R., 89 N. J. L., 697,
at page 705, which reversed the opinion of t}.le
Supreme Court, the Court follows the law as laid
down in I)’Agnostino v. Pennsylvania Railroad Co.,
72 N. J. L., 358, and holds,

“that where a system or custom of _warnings
under certain circumstances is established, the
employees involved had the right to rely upon
such warning being given, :flnd that fa.llure to
give them, resulting in injury, constitutes a
cause of action.”

In the case sub judice, the defendant owed the
plaintiff the same duty it owed to its employees,
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for the plaintiff was upon its premises by express
invitation.

In Berley v. Eastern Coal Dock Company, 95 N.
J. L., 517, plaintiff was non-suited because not only
was there lack of proof of a custom to warn, but
the Court distinctly found (top page 519),

“that there was no evidence to show that it
was customary to warn persons on the pier
that empty cars were being drifted down the
track which the plaintiff attempted to cross,
and that there was testimony to show that it
was not the custom to give a warning of the
movement of cars upon the tracks.”

In the case at bar, both the engineer and the
brakeman themselves testified they saw the plain-
tiff before they attempted to move their engine
and cars.

In Girjnuk v. McAdoo, 95 N. J. L., 256, an em-
ployee was removing lamps from an engine which
was standing still near the bumper in the railroad
company’s depot. While engaged in that work, he
was pushed against the bumper by the engine
which backed up upon him. The court held that
it was clearly a question for the jury, involving
questions of disputed fact, and that the evidence
indicated negligence in operation because the de-
ceased had a right to assume that the train being
in the depot at rest, would go forward rather
than backwards.

Counsel for the defendant and the Trial Court
relied upon the doctrine laid down in Furey v. N.
YoCo & H R R R Co., 67 N. J. L., 270, and analag-
ous cases, but we respectfully urge that the law
in the Furey case is not at all applicable in the
case sub judice, because the facts are entirely dif-
ferent.

In the Furey case, the accident occured upon a
railroad dock where movements of freight engines
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and freight cars were continuous, and where, be-
cause of the exigencies of the situation, cars had
to be disconnected from the engines in order’ that
they may be properly unloaded, and that these
openings between the cars could, under no stretch
of the imagination, be considered by any reason-
able person as a passageway over which anybody
would be entitled to cross.

In the case sub judice, the rails ran through an
aisle of the defendant’s plant, which aisle was a
main passageway through the tank house. The
rails were embedded so that they were practically
even with the floor of the tank house. They were
narrow gauge-tracks, upon which a small engine
and small cars were hauled. It was not a freight
yard, but a plant which used this engine and cars
for its own convenience to transport certain mater-
ial. The movements of this engine and cars were
not as continuous as described in the Furey case,
and the opening between the engine and cars was
not made by design in order to facilitate loading
or unloading, but may have been made for the
express purpose of leaving a space through which
the plaintiff and other employees might pass and
re-pass the aisle through which the rails ran, and
in view of the fact that this engine and cars in the
case at bar were upon the very path which plain-
tiff was obliged to use in order to reach the toilet,
the jury, from the facts in the case, could have
found it was reasonably intended that the plain-
tiff use this opening in order that he may proceed
back to his place of employment. The opening
between the engine and cars was not the result
of a constant shifting nature, such as existed ‘in
the Furey case, which forbade any reasonable
persons from assuming without further assurance
that any provision had been made for the safe
conduct of one passing between the cars and the

21

broken train, but was an opening between an en-
gine and a car which was the only means of ac-
cess to that portion of the aisle which led to the
toilet in question.

Moreover, in the Furey case, the Court found,
as a matter of law, that the evidence showed the
customary signal for the movement of cars upon
that dock was given. What plaintiff complained
of in that case was that some other notice should
have been given to him without making any in-
quiry as to its nature and extent, and the Court
properly held that where plaintiff does not know
of a customary system of warning, he cannot com-
plain that such a customary warning was not
given. In the present case, however, the testimony
as to whether the customary warning was given,
was in dispute. The plaintiff testified no whistle
was blown, while defendant’s witness testified the
whistle was blown. It became, therefore, a jury
question as to whether or not the customary signal
was given. And the jury would have a right to
infer, in the instant case, from the testimony, that
the plaintiff had knowledge of that custom to
warn, and had a right to rely upon the customary
signal which would have insured safety to him.y

Again, in the Furey case, the Court found as a
matter of law that there was an absolutely safe
way which the employee could have used tz) pro-
cure his street clothes. In our case, the evidence
from the record conclusively proves that as far as
the plaintiff was concerned, the only way the
plaintiff could return to the place of his employ-
ment, was by passing between this engine and the
standing cars,

The facts in the Furey case also led to the con-
clusion that every reasonable person would be
obliged to assume that cars will, at sometime or
other, come together. But the plaintiff in this case
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cannot be charged with a duty of foreseeing that
a standing engine would back up upon him with-
out any warning. We might well argue that even
if there was no customary warning proven, from
the circumstances of the case as testified to by the
witness, the law would cast a duty upon the en-
gineer to give the plaintiff some warning that he
was about to move his engine.

We, therfore, respectfully urge that the law in
the Furey case is not applicable to the case sub
judice, and that the Trial Court erred in granting
the motion for a direction of a verdict which was
made by defendant at the conclusion of the case.

Respectfully submitted,

CHARLES HERSHENSTEIN,
Of Counsel with Plaintiff-Appellant.

JoserpH F. DEEGAN,
Attorney for Plaintiff-Appellant.
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