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S 1rA 1l1E OF NEW JERSEY 
Department of Law and Public Safety 

DIVISION OF' ALCOHOLJ:C BEVERAGE ·CON'rRoL· 
1060. Broad Street' · · i'~ew~rk 2 i N., Jo 

SEPTEMBER 14, 1955 

l .o COURT DECISIONS - BUTLEH OAK ·TA VERN, A CORP·& v o DIVISION: 
OF· ALCOHOLIC BEVERAGE CONTROL ET AL.. - ORDER OF DIRECTOR 
AFFIRMED. 

SUPERIOR . COURT OF NEW JERSEY-
. . APPELLATE DIVISION . 

BUTLER OAK TAVERN1 a cor~ 
porat·ion, 

Plaintiff-Appellant,. 

.-vs-
. . 

DIVISION oF· ALCOHOLIC :.BEVERAGE . 
CONTROL, DEPARTMENT.OF LAW AND 
PUBLIC SAFETY, STATE O}il .. NEW·. · · .·. 
JERSEY, and WILLIAM .HOWE .DAVIS.~ .·: 

, A;~401-54 

) 

. ) " . 

. ). 

) 

. ) 

') 
Director of ~aid Division, :· 

.. ·}, 
Defendants ~Respond~l'l-ta "··,: .... · :. 

----~~--------------~----~~~~-~~~~~~-) . 

Argued Augus.t 1, 1955,r :decided Auguat 22., 1955 ~. 

Before Judge~ . H~he.e ,··: ij~tfiel~. a.nd Mariano o 

Mr_. Abraham-. I~ Mayer argued.' the caus~ for the. 
appellant, · (;Maye::r and' Mayer J ·Attorneys for and 

· of Counsel).,· , . .- ·. ·" · · . . . . 
. . ' . .·. :.··.·· .·· ...... ·. . . . .. 

·Mr. Samuel·B .. H~lfand;·D~:pl);ty.At~orney General, 
argued the cauae :for ".ttie r.espondents (Mr o Grover 
c. Richman, Jr e, .. Attorney ·ae11eral of New Jersey I 
Attorney).· ·. . , ·. · · . . 

The opinion of th~.coilrt· was· delivered by 

MARIANO, J .s .co (temporarily ass-igned) 

. .Plaintiff appeals from. an order of the Division of Alco­
holic :Beverage .control revoking_ its Plenary Retail Consumption 
L:tc ens e ... ·. · , · 

On December 21, 1954 written charges were filed against 
the appellant where .it was alleged that it did, on two separ­
ate occasions on De,cember· 18, 1954, sell case~ of whiskey. a~ 
less than the minimmn price established in the then C\lrrent 
effect~ve minimum resale price l,ist puqlished by the- then 
Director of the Division of Alcoholic Beverage Control. On 
December 23, 1954 an additional wri t'ten charge was preferred 
against the appellant wher~in it was a.·11eged that it did on 
December 21, 1954 se11·a case of.whiskey at less tban the 
minimum price thereof, The said.sales We:r:1e made in violation 
of Rule 5, State Regulations #30 of the Alcoholic Bevera~e 
Control Division, promulgated and adopted pursuant to statu­
tory authority., See N,·J.S,A, 33:1-23 .. l, ·To -these charges 
the appellant entered pleas of non vult e· . Apparently, in . 
accordance· with his· pract.toe '· the D.i:rector granted the request 
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pt• t1h~s ~J(H:insee ·to. ap}'1~£~x~_~_·p·c~rso~1'p.lly :b:e:t'or:.o_ ,him o-n; .:the question 
of penalty and fixed the date of March l_, 1955 for oral argBment 
res.pecting the pe'nalty to be imposed. .. .. . 

· ···: · ~he·: i1i~~al sales were made by one Joseph Dilze~· ~~~; - :. 
tocether with his wife~ o~ns f6rty~eight (~8) of the fifty (50) 
shares of f? tock issuE;d ·by th$. ·appel~cint: _corpo.r.a tlon_o'. .. Tt:i ·.Oc;tober_, 
19l~O_, whil$ .I):tlzer. held a license indiyidµ?tlly., ~th~.--:.Ja.c.al iHS"\J_­
ing autho1~ity susperided ·the same for five days_ be.cause :Qf: p::,> -" 
curfew infraction. In September_, 1943 the then Cornrni-ss ionc_r 
of Alcoholic. Beverage. Control s,uspend-ed his license for tvrcnty 
days .. after he had pleaded ·gu1lty to the charge of-having refilled 
four bottles.of a.lcoh6lic beverage with other tax-paid liquor" 
In February_, 1947 his first minimum price violation resulted in 
a twenty day penalty with five_ days ·off .rop q 'conf·e~·~iye .plea·~·( ·_ 
In July, 1949 he received a twenty-five day _penalty with five·,: . .:_: 
days gff for a ,ponfessive pl~a-fora second minimum price viola-

. tion. In May, 1952, although the proce_ed·ing~· ·we.re -_=dismissed 
because of a failure to ·prove t11e charge by a _preponderance of 
the evidence' there .was enough in. the record to SUS Pe.ct that 
the defendant·-(Dilzer) was ~elling case lot~ of whiskey at less 
than the minimum price es-tabl:l.shed theref9F··:<.,.·,:· : ,-

Appellant qrges. that the penalty _o.f :revqc~._tJon· wa-S" -so; __ ..: .. · 
unduly harsh as oo.mpared w:tth penal ties - irnp-qsed: ·i_n s.imilar · .. cases 
before and_ since tP,e-· ·v1oic:;t:\.q:ps in quest~_Ofl ... t:is to be arbitr:ary •· 

The entry Qf tne P:t.~as qf'. non vul;t eliminated all is.sues 
of law or fact and waived all d'efect.s ·o.r'.re:cord ·except -those 
re::i~g.,ting to. jurisdiction and left noth~ng remaining except. the 
:hmpcmition of the penalty. State v .. Pomett1·_, 12-:NJ'° J. 446, li-52 
(l953J; In re 17 ~lub,_ Inc., 26 N. J. Super.· 43 (App. Div .. 1953) • 

. The extent o:f the penalty to.be imposed rests ·wfthin the 
s_ound discretion of the ·.Director· of the ·Di.vision of. Atcoholic 
Beverage Control .. _ Grant Lunch Cor · ~- v .. Dr.is coli, ···129 .N.: J. L. 
408 (Sup$ Ct.. 1943); affirmed. 130 N ... J. · L~ :?5 :. E. & A 19lt-3); . 
oert c de·n •. 320 U. S. 801,, 88 L. Ed. 484 (1944-); In re La1"lsen, 
17 N·. Jo. Supe,r .. 564., .573 .(App., Div .. 1_952}; Mitchell v. Cavicchia, 
29:N. J._'Supe~~ 11 (AppQ Div. 1953); Benedetti:v~ Board of Com~ 
miss i~ners of Trenton,, 35 N. r!., Sup.er II .3_0-' 3-5-.· .(App ... Div.,' 1955 r .. 

. . . 

The burden of rebutttng the presmnption of validity and 
regularity of the administrative action rests. upon the· appellant .• · 
Carls v~ Civil Service Commission, 31' N~ J., .Super., 39 (Appo ·Div.· 
1954), affirmed 17 N,. J, 215 f 195.5 ); We1sh Farms, J;ric. v. · ·•·· .. · ·.·. 

·. -~ergsma_,. 16 N Q J., Super. 295 App .. Div-.. 1951}0. · - - · 

Appellant· contends tha-t the~ dire.o.to_r i:p :imposing. the· pen-: 
alty-under review _abused the discretion r·eposed in hlm.. Irr-, ... · 
substantiation of .this contention appellant directs .our atten-. 
tion to' the decisions of the _dir.ector dealing_ with penalti·es 
imposed by him for minimtun price viol~tipn$ dt1ring, the. yea·rs". 
1954 an.a. 19~5 a_nd _to dee is io1?~ dE?a·11ng: v1i t0. P.$na1 ties .imposed .. by.' 
the. dire~tor for_ 11).isc·ella~eous offen~es wher.e )~h.ere have been <:,,,-, 

· previous records. of'. convictions,,;_ all_ of which: penQ..lties·· are: less 
severe -~haD: that .:Lmposed up.on· th~. ?-PPella.nt.,_ 

· .. Appellant further cqntends. that·:,by '.~reason-·'.:the~eof ... the~' 1<.: 
_, action· of th~ Director of the _Di_v1~1.on, 9+," Al~Qhq,lic ·Beyerage . -- · 

· - Control ip' revoking;_ the lic:enoe was. arbit;r.ary, _eaprioio,u·s . .and: . 
denial o_f the ,~ppellant· 1 s ;·cqnsti~utio'na1:_:)jight:pf equal protec·'"" . 
tion :µnder··the ·1aw., _ ... · . :· .- ....... _ -_ . , , . -·. _ -_, ·: .. 

.: • • ' ' .' ' . : ' ; ; I ' ' ' ' ' ~ • ~ t ' • • .. • : ' 
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·No constitutional guarantees are involved in the revocation 
of a liquor· license, which implicates· no inherent rights of citi!"" 
zenship nor ~ny ptivileges or imm1mities of the· citizens of the 
sev~ra~ states. Meehan v .. Excise Cofumissioners, 73 N.J~L. 382, 
387 (Sup. Cte 190of;affirmed'f5.-N.J.Lo ·557 (E & A 1908.). 

Fundamental principles of fairness and just-ice 'do prohibit 
arbitrary discrimination in treating· licensees similarly situated; 
howeverj discrimination dbes not become arbitrary mer~ly because 
varying penalties are imposed· for different classifications of · 
offenses.· Camden Countv v. Pennsauken Sewerage Auth .. , 15 N. J. 
456 (1954):. .- l . 

"Equality in the constitutional sense does not·mean· 
mathematical exactitude·.. ·And disa~pproval of the ... wisdom 
·Or fairness of the act is not alqne .. a gr'ound for judi-­
cial interference, if it is not beyon.d the. sphere of the 
constituted authority ... .In the latest pronouncement on 
the su~j~ct by tbe ·Federal ~upreme Court, Mr. Justice 
Jackson said: · · · 

'Equal protecti_on does riot require identity 
bf treatment .. It ·only requires th~t ·classifi~ 
cation rest on real and .. not ... f~ign_ed difference, 
that the distinction hav~ ~6~~:rel~vance to tha 
purpose for which the class~fication· is made, . 
and that the different_ treat;ment.S. qe. not so dis­
parate, re la ti ve to 'tti:e'~ ·diffe:J;lence:· Jn. classifi-

. cation, as. to he who11i arbi trary·c--, Walters v. 
Stm Louis, 347~Ue S. 23l, 74 S~ Cto 505, 98 L. 
Ed • ( 195 3} t> II . . . 

More6ver, there must be. an affirmative·showing of inten­
tional and purposeful discrimination" In the Camden County case, 
aboy.e, Justi.ce Heher further said {~t ·.469): 

''But not every denial of< a right conferred by state 
law involves a denial of the equal protection of the 
laws, 'even though th~ ·aenial ·.of .-the right to" one per·­
son may operate to ccmfer tt on o.nothe1~ !' · * * * 'r1'1e 
unlawful administration by state)officers of .a state 
statute fair on its face," resulting in its tmequal 
applicat1o-i1 to those who are entitled to be treated· 
alike, is not a denial of equal protection unless 
there. _is shown· to be pres e~ri t in it ~n element of· 

· intentional or purposeful discriminationo • Snowden 
v.Hu~hes,, 321 U., Se 1, 64 S. Ct·. 397·, 88 L. Ed,.· 497 
( 1944) e II · . . . . ·· . . · 

With these principles in mind it little profits the _appel­
lant to manifest the imposition of· a lesser penalty for infractions 
of a similar nature" In any event there clearly and apparently· 
appears ".distinguishing· characteristiqs ·between the re.asons for 
the imposition of the ·penalties as imposed by the Director in' 
previous cases and that·in the case~ Judice a The cited cases 
.by the appellant neither reach nor parallel the situation ·exi$t-
ing in the instant case~ None of the c.i ted ·cases disc.loses the 
aggravated c.ircumstances present·herein,nor.the brazen recur­
renc.e Of the identical violation after being caught "red ..:handed 11

, 

nor the s.ame· previous record either iri kind or degree. The 
later illegal sale on December 21, 1954, to which appellant 
pleade~ non vult, after·the· illegal sales on December 18, 1954 
anq the charge thereof on the 21st .day of. December1

, 1954 most 
certainly was accomplished in pu~poseful violation of the regu-

_ lati-ons. It was such an act,as would.have.been avoided had 
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-~ppollan·t shown any'. dl.sposit.ion tp .ahlde hy the· lawfttl regula­
ttons .o Undoubtedly tbe re as.on for tP,.of:! · "J?e·vo cat ion ·was riot o.i:)'l;yi: 
the·'. .appellant 1s· gui.lt. of '.tJ+e .cha;rg.e:s..:;· ·to. vih:i.:ch it. ple:aded·.'n'?n , ... · 
vult·;:· but, also because: of· the pr.evio1is v:Lolations and the'. flaunt:: 
ing ·violation on Dec·ember -Fl;, 195-4· ·El:nd the peTsisteht fa ihir:e~.: to:. 
abide by the lawful rtiles anq reg,u.~a.;t:~:mJ.~. ·governing. the conCiltt.ct 
of 1 its ·bus ines.s ~. · . · · ·· ;· · 

.·t. 

' . . 
Appellant.us attE?.mpt to analogize tJrn requirements ·-of the 

criminal 1aw of including prior·oonvi.cJ;ion~·s .·in :i.,ndictments, in 
order to justify the imposition 9f° ,~··:~·t?-:~u~qry sentenc.e gx~ea·ter 
than that permitted f.or fiP!.3 t qff~n:,tj._~r.s, isl· without merit. . Such 
theory has no appl1cat~on tq disc~pi~·P,?-ry ·~roceedings. conducted 
by the Director of tpe D:tvi!.3:Lon .o.r· A,Tc:ohol:lc Beverage Control for 
such proceedings a.re pureJy cj.v:;i.} _in· nature· and not ,·cr:irninal. : · 
Kravis v. Hock, 137 N, ... J~L.o'"~5·2 {Sup·., Qt .•. 1948,:); In re Sohneider, 
12 N.J., Super .. - 449 ;(App" .Dtv .• ·~L95~;t.}; .Maz.za ·Vo Cav1cchia;.-=l5 N.J~ 
498 (1954)..... - ' .. ' . 

In addition thereto,·a ·liquor. license is·subje·ct·to 
revocation f9r :a firs_t .offense e N .. J .• S .A. 33: 1-31. It is also 
to be ·noted that the Pr.evious vio.1·~q'.;·ions' were admitted by the· : 
appellant in its ~pplic~tton for ;1c~nse~ 

. .. Based· upor';L ·the pr~.PCiPl:e ._of exclusiveness of the re:cordf- · 
appel.lant' claims it was wrong,; ··.a.ft:e.r j;he. e'nti~y of the ·plea 'of :: "-·; . 

. ·non vult, to c.ons"ider :in aggr.avat-iqn ._9;f -the penalty to be imposed 
the. previo_us bad co.nduct .re·c·orcl~ - . ' 

.... ,··~ r 
·In·;.Maz.za v. Cavicchia, ·s-u-.gpa,;,. our Chief Justice forc"ibly 

stated that it w.as;_im:Pr.ope:r ·-ror th;e .:n.1r~~ct.or, in ·reaching a deci­
.sion in a cont.est·ecl. case_, t;,a cop~_+der an ex parte report c>f .... a· 
·hearing officer~.· Fai-lµre to pp.ve ... ~ShQVi!n. hearer 3s repo'.rt: to appel­
.lant clearly,.v~olateci his :r.tght to :hav.e··.-the .. ·decisiorf ba·sed · ... ~· 
exclus:ively upon ·ma.tt.er.s ·1n, ·.toe ·r.e'<'.}ord .. whi:ch arec known to him··,· 
and can .consequently ·he ·cop:trov.e~~ed · by-,pim.. The- ·1ftigant is .,. · 

, ent1 tled to -be ·~ppr;tsed of the inCl..t:~.·ri;a-Hr. .. uPon which· the: :agency's 
finding of guilt is .b.as·e~. - ·_ . - : · · . . · .- - ·. .. · 

:. : ~ . . 

The .case sub 'judice .:~s .e£tJ~_~_ly .. ·<i.~:s.t.tnguishable from the 
Mazza-case .. In.the -lat;Jer::the-is_.sue,.o:(guiit was ··contested' at. 
a full.hearing. In the ·fq:rmer· pleas.-.. oi'-;·non··vult were ·entered-'. 

· which-ol?viated.: the ·necess.ity qf P.r.~'tiriei. guilt· by the ·type: ·or. · 
hearing· involved ln the Maz·~a cas:~.·· · :.E;aying made unneces·-sary a·· 
full h~a:r1n_g on the queE»tiqn. of. g11.~1t '.th~re·· remained) nothing,· ·. · -, 
except tP.e. : impos i t.i.on of tJie .peJia.J:~.y ~ ·In: re .17 Club, Inc., · 
supra"o· ~In. addition, the Di_:rectox•.,..gran.t·ed· .licrensee 8s -request td. · 
be he/ird with· ·r'espec~.' :to .the_ pen,~J;ty<J)'efore .. the imposit"ion oil: 
the safoe •· ·· At ·the'. sai;d.· heq.r.tng:-h~+.q ... 6.rL.March ·1~ »1955· the.re can · 
be no· ,ao·ubt· that_ the. appellai}t .. was>. pe~·ponally· acquaint.ed· w·fth ·the. 
previous bad recor·d and. the det8;i~S··_.thereof, as· was the bir-ectoil ~ · 

.·for :Lt was admitted. by'. the. ~pp~ll~t: iri-.;.f.ts a·pplication fo:r" 
-r·enew~.l of .. its·: lioe.nse. for th~-. Y.e?.-r:~:l:954;:i955· and·· ro:r .. · pr-e\ri.ous · · · 
years. · .~ · · 

: .. ( 

·;It ls· to .~e(:obt3er:·veci that. ,9~1ro.'. cqu1,ts.::have· c·oriststentl~;. 
he!ld .that ":the·· liquor. t~u~iness, -~s.:.)PD~ .. ~hat.: m.ust be .carefully 

; :· 
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supePvised arn1 :lt should be 6(.>nducted by rep.utable people tn a 
rlep~table mannor." Zicherman_~Y..· Driscul,b 133 N .J· .L. 5f36 (s. Ct.· 
19Li6). "As lt is a business attqnded wlth danger to the eorn.mu­
nity, it mai,· as already said, be entirely prohibited·or be per­
ni1 tted uncler such condi-tlon~ a1;1 w~tll lim:L t to the utrnos t its 

. ev:tl~." Crowley v. Christenserb 13.7 :u.s. 86·, 3l~· L. Ed. 680 
(1890),; ESJ\:rid.ge v~ Divj_sion of /\lcoholic .peveran;e ·control_., 30 
N. J '. Super. 472 (App. Div. 195/l·L '' ·.· ' 

The governmental pow~r. extens-ively to sup(~Pvise .. the con­
duc·t of ~he .liquor businesf;) and ... to· confine the c~onduot of tha:t 
busine~~ .to reputable licensee~ who·w111 manage it in a reputable 
manner ha.s. unifq:rml~r. bEH~n accord :ct· ·proad a:nd liberal judicial 
support. In.. ~e Schneider,. s\l.p!l'.'·~1; ·:!:]ft.zza. '_v,. . Cav1c.chia ,- supra. 

. . Tne f°lagrant .disrega~d ·:·h1~·. the · .. dell.ca te ·balance of .the 
price ·~tructure relq.ting. to alc6holic'. bev<:n~agGs requires strin­
gent enforcement of the saluta·r-y· regulaticii1s designed to irnsure 
stab1i1ty in the. sale ·of .a1qoholi.a ·heverages at reta11.· While· 
:Lsola ted ·sales· b.eiow ·minimum· prii·ces· leave their limited mar1.c-­
upon tne pricing system, and.w.arrant lioen~e suspensions, the 
pxlactice·, a·s. here, of the incJ.is.c:riminatesale·of alcoholic bev-. 

· erages at lieut ;rate u pricef$, if pers.is ted. in long enough, · can · 
only leaO. t·o the disrupt~oi1 .. o.f. an ord~rl~~t, marl~et. and· the ev:tls 

· :that re~ult therefrom.· Ap~licdntr's-conctuct established its 
unfitness to p~ entrusted w:t.th-. th~ pri vilc:?.ge of a liquor ·1ieense 

.. and it has exhibited. ·a.. callous·' and d~JJ.ber~te. disregard. of lawful. 
:regu:\,at1ons ·and. there, exis·ts no .doubt .. tt1<~.t the revocation was 
the· only apprdpr,-iate· penalty. · :The' P·.enait·y .imposed is within tne 
·lawful delegati ve · aqthori ty ·o:_r· the. aJ$Cmcy a·nd : tends . to serve the · 
legitimate inter~st of ~ociett ~n .connection with the: regulations 
of a business. attended .-~i.t1:-i· darw:e~, t_o· .the ·comrmmity. · 

' . . . : . .' . . . .... ". i . . . •, c 

T.he. :re.vqca"t(~on of th~ lic~enf4<~:· \:m:de.r ·the c·ircumf:}tancea 
here presented cloes not. appear to. hrive ·been· ?1·1.-)bitrary or ca.pri­
oious·,. nor ·v1Qlative of' due· proc-esq,,: eittrrer substantive or . 
PI'o~edural', nor a!l abuse .or· discretto_r1;, :·Ol.~t aniply -justified by 
the licensee ~;s infr.act;toµs.. · .... · 

' .·. 

':Phe determination of·· th~ DJ)~~c·tor1 
•. hqre .. brought unc1e1., 

reyiew is affirmed.· 
.. -
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2.. NEW. IBGISJ..il\'I1ION .-. R. s. 33 :1~26. AJYIENDED ~ APPEAL •ro PIR.Ecr110R 
... ,PROM MUNICIPAL DEl~~AL OF. LIQENSE '·11111\1~31?~-r{ "'.:.· :-.r'E.n_ro·,r;>. 'I~6ft;~J)_p:s:.~r;: 
... '. qHANGED. f'O 30 .DAYS. FROM D]\'r~- AP.PLIGA~;~;: ~s .. GIVEN 'NOT,+PW CF."' ·':;,-" / 
. ". ·nEN.IAL.'. . . . . .. ... ·· ·· . ·, ~- · 1 

· 

, 1 ·~,.; { • : : • : ; : • ~ ... .' rt. ' . : 'i 

,_ ,· .. ,, ...... Heretofore, R. S .... 33 :1-:-26 pefi11i tted. app:ea..+. ... :to, t{he Direc­
to#~:.w~ t0iri. 3.0 .~ays aftt;r ._-~h~.· .d~te ~ · rh~~qH~~-~- · .. i~-~~J?K'.:-~~tnpr:i~;y: .. _ 

. ·grap:ted .. or ¢1.enied a_n appliqa..tiqn. for .. ,Ii_qeY;lse < tr.ans-r:e..r; .... ""' C.0-f;.PJ~eF,.: . 
· 43 ···of th~.· Jaws of. +955 c~mt_inue._~ ,,_-:lajcl,J.anged, 'th~-- pe~~6d_,p'5f'~._ .. _.' __ ·:·:_ .. _··:-_. 
appeal, from the g_rant o'f a transfer;_· but · change·s.:·· thEf :peri9_9.:_9r ·,:_·. 
appeal" from denial ·of a··-trarisr"ero· ·Pursua:nt .. to ·this·-----amendmeri't;' ,. 
i'f ~-- -1Jlun?-.cipal issuing _:au~hority. "s~~a~l re~u~~,...t-9.,~.t?~a:q~'.'r·a trans­
fer' the ·applicant f.3hall, .b_e notifie_d TorthW,i t11 .. of'"'"f3.'.LJ.811-:J~-~-:e'}lSP:~- _by· 
a. nqtice --~er,ve·d P.e.rsonally. up<;h1' 'the ~ppliq·~n.t·.,,. or. .-.,s-~p~ .. \ .. ~q_.·.:91qi.· b,y . 
re~i~te.re~-:mail .. addresse:O. to .hiru .a_~:-~.h~. ~~dfes~· ~~a.tea- "~1··J:il;l$'.·:_;-:-~~ 
application~· ·and suc.h :a:Pp:Lioant_.'faay, .. w.:i:.thin··.30.·-days. aTter·~ the···>·· 
date_ ?f: .. service ···?r·.~mai~irig _:?~ s\ifa1 "no~i;c-~·!. ~p:ir,eat. -~o,-:~~ne::.~q~r~~'.\-, 
tor from. the aq tion. of tp.e .'i~su:l.ng a_u~hori ty ~ · .JV.n,d~J:?scq+:iµg .. · ... 
added:~) ' . . . ,. . .. · . . . . . : . . ··' .; . . •, . . . ,. . ' . ' . .. . . •-' ., . ·' ._... . -: .. _ 

' ·.: ·. ' ' ~' ., ~-~~ } ,=::: ,·_. .,., .. ·•'- ·--~~ .-:·. ~.-5 :~ ·; .. ' 

As·:.st·a ted in··· the $tatemen·t ·:ac~orhpany.i~g·-_ _A~l$.~rii~·1§ ;'.'.~'.No;:~·~-_:46o, 
this. amendment removes the .. former· unfairness-. iti -.'.the' li:iw'_',.S: _t·:t;'ati'~}.~ 
;rers :· s ec_tion.. by .runni'ng · t.he ·3o~d~_y. :$.pp·'eai_· ;Perto .. cl:. ft:0!ri;. ~lj_e·:: d,·~ t·e.·.·~ .. 
·an. applic~nt• -ro·~: t~an:sfer. is __ -g.iven... not,ic~· of. _·q,,en:ic;t .. :l;'~~-"·jl~--~~ rel.$)~$_-~''. . 

. provided ·by ·1aw :. (:R~: ~. '33 ;1~22·) ·with. r_e·sp.ect '.t«:(··:q_eii,i;aJ»:iff-.·~~-~ppI~~~ 
_· °:a~ion ···ro_r ~ :Li_'?_ens·~ ·ren.e_:w~ .. ~- :or .-·~or: ·,a ,.-D:Y.\v:· ... :+.~Y.:~P~.~ ~·:. _ ... ·:·'.:_:~/.;._, ::; ·/-.><".~.:.~> .. ·. 

3. 

·. ·· wrLL±AM'. ttowE· .. nA\tis-.~ .. -· ·>_> __ :_·~ ... _ · .. 
Da t-ed : September 6 ;· 1955 · .. · · , . 1 

• Dire.cto:r< " · · .. ·, · .... ·'" :\;_.-.·-· 

... ~ ·~. --· :· . ' 

NEw ·LE_arsLA·TroN :- Ro· s ~:·33· :i-~4 J\r~rifawEn >~-'- Niw'·;·±irk:_\~rn'·:._:~r6E.Nsli:'-"' 
CREATED.; : BRO KEH 1 S LICENSE •·· ,. . . . : . ··_ . : ..... ; : . ., :;_~; . .... . . ... :~ ", ... . !.<:._;~::; ·:::; .::. :::.~ ; .... 

Assembly, No. 357 was approved· by 'th}i-. h~\rerrio~· ,.6'-:-i':·3thie' 
28,, 1955 and thereupon,. ef.fe.ctiv~ immed:tate.l.y."",.b.e.~;a:rne.:Chapter 
101 of the Laws of 1955 o. ,, ·· · ., · · · .. '._: _·::.· : __ ;-._: ·-.•• :-. · :~.-: :,.<· ... 

. . 

H.eretofore,, R. S. 33 :i'-14 has. covered a ·single· type of 
license, ·Public Warehouse Licens·e. This amendment make·s provi­
sion, in R. s. 33.:1-14,, for a· new type.of license lmown as a· 
"Broker's License_.. as follows: · 

"The holder of this license shall be entitied, sub­
ject to rules and regulations, to act as _a broker in . 
the purchase and sale of alcoholic beverages for a fee 

-or commission, for or on behalf of a person· authorized. 
to manufacture or sell at wholesale alcoholic beverages 
within or without the State. Such 'license shall not- en­
title the holder to buy .o"r sell any alcoholic beverages 
for his own account, or take or deliver title to-such 
alcqholic beverages fqr his own account,, or take or 
deliver title· to such .alcoholic beverages, or receive 
or store apy·alcoholic. beverages in.his own -name in 
this S~a te, or offer, .negotiate for the sale of or sell 
any alcohol.ic beverages to any wholesaler or retailer 

. within this· State; but such licensee shall be permitted, 
subject to.rules and regulations, to use ·samples of alco­
ho~ic beverages in connection with the exercise of the 
privileges of such.license. Such licensee's activities 
her.sunder: shall not be -deemed to constitute a sale within 
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the meaning of paracraph 1w' of section 33:1-1 of the 
Hevised Statutes. r.Ll1e fee for this license Ghall be 
$200 .. OQ. II . 

I.>J' GF 7 . :I. ~-J • 

Assenfuly, Noe 357, as introduced,. carried the following 
Statement: 

· "A person acting as a bro.lrnr in connection with 
the purchase or sale of.alcoholic beverages is presently 
required to obtain a plenary wholesale license although 
he does .not purchase. o;r sell such alcoholic beverages 
for his own account.. To reri10ve the inequity this bill, 
patterned after the New York statutor:sr provision relating 
to 1brol<:er 's permit, 1 creates a new State licen_se known 
as a 'broker's license•· authorizing· limited brokerage 
activities in the sale o'f ·alcoholic.beverages to out-of-
Sta te, purchasers." · · · 

Dated: September 6, 1955. 
WILLIAM HOWE DAVIS 

Director .. 
l 

.\ 

4. NEW LEGISLATION - R. S. 33 :1~31 AMENDED: - REVOCATION OF 
LICENSE OF A CORPORATION - DISQUALIFICATION. EXTENDED TO THE 
OFFICERS. AND DIRECTORS ~ND OWNERS OF 'MORE. THAN 10% OF. THE. 
STOCK OF THE .CORPORATION.· . 

Assembly:, No. 531 was approved.· by· .the. Governor on June 17, 
1955 and thereupon, effective immediately., became Chapter 80 of 
the Laws of 19558 

R. S. 33 :1-31 has long provided. that revocation of a 
license held by an individual or a partnership renders the i_ndi­
vidual or partners ineligible for license for two years follnw­
ing the revocati6n, but the section failed to provide for· 
ineligibility of officers and directo.rs. and ·stockholders of 
corporatio.ns whose licenses have been· revoked~ This amendment 
cor~ects the ~nomalous: situation~ It provides that 1 ~ revoca­
tion shall render the licen~ee and the officers, directors and 
each owner, directly or indirectly, of more than 10% of the 
stock bf a corporate licensee ineligible-to hold or receive any 
other license, of any kind or cla_ss under this chapter, for. a 
period of· 2 years from the effective date of such revoo~tion 
and a secorid revocation shall render the licensee and the ·offi--

. cers, directors and each owner, directly or· indirectly, of more 
than 10% of the stock of a corporate licensee ineliE?iible to hold 
or receive any such license at any time thereafter, '. · . 

In filling the gap in our law 1s revocation provisions the 
amendment, as noted, ·does not disqualify all stoclcholders but · 
only the ho1ders of more than 10% of the corporation's stock, 
thus conforming with R. s. 33:1-25 which provides (with certain. 
exceptions) that holders ·or more than 10% of a corpor,ate licen­
see's stock must qualify to the. same. extent as individual appl:.t·­
cants for license. 

Dated: September 6, 1955." 

WILLIAM HOWE. DA VIS 
-DiPector" 
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5o APPELLArrE DE.C.ISIONS '.'"" GREENBERG' Ve- .MIDDLKSEXo 

EDW.i\ RD -R. GREENBEHG., _ trad:ing 
as. GREENIBS, 

-,,.Ap;p.e~lant., 

OR; APPEAL. -vs--
CONCLU--S'I.ONS. AND . ORDER 

BOHOUGH CO.UNC..I:L .. OF-:: THE- BOROUGH Y 
OF MlfDLESEX:,_. .) 

· -- · . . : Re:~)po:pdent .. <ll · -

: ... • ~ ! ~ i 

• - # • ~ .. .: 

----- --~ -.- -·""". -- ---·"""'..,.. .-.------- -----~·"""'.·------ ---) 
Lyness ·& _Bed.e·11 .. ,_ ;Esqs:;o-.,; Q.~r J,o,s,eph. L. _Be.de11·,.-_ Esq:,,.~: :.Attorneys 

·. for Appellant·~ · · · · 
Joseph. J .. _Mutni.ok.,,, Esq ·ll,_ arid G,e.o:rge J.\tlutnick.; Esq'~:-,., As.·socfa"i;;e·,. 

Att.orney:s. ·for Responsi.eJ;lt·~ -

BY' THE- DI~CIJ.'DR:. -

This ia· an: app~e:aL from. the: ac:tron. of·:~espo.nd.en:t -~Ihe·reby: .. 
it. suspended~ a-pp.e:Tia.nt.K·s rtlenary· 1re,tai-L c.onsumpti:on license for 
ninety days.; (;t . .o:- c:crnrrnen.c.e: .].vla-rG.h' frr.. 1955} after· f'incli-ng- him" guilty 
o-r· the_ fqllowing_ charges:·:.,·. (IY:· working. upon the- licens:ed .,:premises·'· 

· wh1le actually or· a:ppar.eritl¥ int_o4iea-teq., in- viola'..tiq.n-· ·or,: Rule _24 
of State Re:gula"t.±:o.ns .. No: .... 2~0 ;:. (.~:) allowing- ~ ·• f-emar~ einployee to 
accept ,.,bevera.g_es. &t_· the. expense-.: o'f or a;s a· gift ft.om customers 
apd·,_ pa tr.~ms .. , in. v.i.o.Iati.on err-- Rule: 2Z· .of· Stat~: Regula ti()_ps No .. 20;. 
and;,. G3J ai1o~tri.g and pe.rm:µ1tt±ng:'~ a .. brawr, · ac.t or· 7'/<iolen~e -and · . 
disturbance·-- upon~ the·. li:C.ensed. premises>,: in, violat'fon or· J~.ule '5 .. · 
or· State Reg.uTa:t.i0.ns No.,,. 20"~ The· memb·e:rs·: oi' res·pondent Council···· 
voted unanimously that a];!)pe:llant·. was gLJ.i'lty 0'£1. said c;harges and 
susp~nded .. his lic.ense:. as .. f.ollows-:· 10.~ days· on charge O. )', 20 days 
on charge (2 L anct 60 dayff, on crrarge c3·.)·., or .. a_ total s µs-:Pen~ ion 
of· 9 Gr days -., · _ · . , · · · 

Upon the: f'J,.,l:fng· o:f- tliis.· appeaT-" L ente~ed an- 9rd~r on . 
March 4;, · 1955_, a:tay:tng · thff: ef f"Ernt o:f" respond'en.t· 1··s-•· orde·r of: s us .... 
pens-ton -pe~dlhK. de.t.errriinati.on Q:,f_ the:· appea-~.. R .... s· .. 33:_:1 ~3~ ~. . .. 

Ih-:._th.e-- pe.t:f·t::ton oi,- app.eal'.. ft·· i's" alleged by:.~ the ·appellant·-" · 
that. ·the· res~p.ondent-1'::t ac.t.t0n was.z e-:rrone·ous-'- __ becauslii" i-t-· wa·s- -not':, -. .. 
supported· by· the: e::videnc.e. and be:caus .. e .. "t.he. res-olutfon ·and order 
serve.d:' upon- the::·app.allartt:. Ma-r..ch.: 2; .. 1955: is- coritrary---·to· and.not 
·in' conformi»ty.:· w~-t:h, the: r:as:b:Iut.-ions.; of th~: Mayor ·arid, Counc_il, o.'f ... -· 
the })or_ougq.- o.f' Mid;d:le:s.ex-;. pas.s,e.d> and·: adbpted: . at· a: special meeting 
of. ~aid May_o_r and::'. C.ommon. C.bu.nc;i·0:1:. o.rii Fe.bruary. 26:,~ 1955-~ "--:· · Th:e-.se. ··· · 
al1eg$;-t'ions. we:re~- dented;. in~ re.sp_cnctent:-.B s:.· answer~. · 

Hearing__. o~r.:- thi.s~, a-11pe-al; c.on-s:umed: a g;t-ea t.er'. pa~t . of.· three _ 
days- extendi:ng o-:v.f{f! .. a· pert.crd.' o.f .. ' ap'pr04;·ifna;te·1y_ . one·· mqnth. · '.l'fle . 
stenographic.: t'ran~_c:cig~~. o:f tli.e~- ap.j;:real:."a:nd, th~e tran·s.oript· con- . 
taini"ng the:..: te:s:t.imany talcen: be:-f:o:r-·e· the> respbn¢ient-· (inarked as _ ·_ 
an. exhihit herein; b:y. c.:ons.erit. cif.-'' the: att:orneys: fo.r~: th.e _par_t1es _. _ 
heneth r: total 57-7: pag_~:s::. o.f. t:eJitimo.ny and arg1unent-~ ._ . . , .. 

An:'.. a tt.empt: t.o. make._ a detailed·: ana'lys·is-. of. the testimony 
giv~n. bT the._ vnr•.io.us: w·i:trn~·s.a.e:s:_ here:in ~would:.- burden·, this opinion 
with~; much-- that .. i·s .. iramat.mi-ial_ m.:1d·( lrrerl.evant., An exaJmination -o.f 
the evidence preaent.ed- iiT tlie. cas.e., makes it· apparent:. that- events· · 
t:ook'-place in appellant-. 1s- p_Pemis.es that. we-re no_t;:·. c:onducive ·'to· 
the· best . ~nt~eres·ts. ofi. the- alcoliolicr. beverage. indtmt-riy. As a· 
result. of'· a f'i[;J1t;,, lnj;urieJ:r.were:-. s:ustained by the: .li.censee and 
also by µ fr'.~rn.a.le .. ·A ~thou~h sy1:n:p_athet-rc,." w,ith. tlios.e«.. that s t1s-

. tai,ned· any tnjur-.ieB, my c.ohcern ·,_irr--. thrs:; c.as e i's H.:.fnited" to 
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violations.o'f the Alcoholic Beverage L:lw that al1egedly took 
place on t~1c licensed premises. The testimony iri regard to the 
exact location of the encounter appears to be contradictory. 
Appellant and some of the witnesses produced by him placed the 

' scene of the conflict in the kitchen. rrhe latter' inciclcntally, 
althov-t,;h adjacent to the bar1"oorn, is not listed as ·part of the · .. 
licensed premises, ·Respondent produced witnesses herein who , 
testified that· the initia,l blow which set' the action in motion · ... 
was struck in the barroom,, 

I have. made a careful and impat·tial examination of the 
. evidence in this case in order to ·insui"e a just and proper 
determination in ·the matter. I am. satisfied that much of the 
testimony of the appellant, his wife.Helen, and Margaret Hogan 

.. (three of the participants .. in the fracas) is unworthy of· belief. 
It is necessary, therefore, that I look to the testimony of other 
Witnesse~ in order to obtain a true picture of the events with 
relation to the brawl thci.t·took place .at the· time in question. 
Because or the gravity of· the alleged violations, an investiga-. 
tion was made by ABC agents in the ma.tter.o As a result of such 
inve'stigation one Elizabeth Bradley, who was a pci.tron in appel­
lant's· licensed premises on. October 24, 1954, was interrogated 
on ·November 16, · .1954,, by the age.nt.s . In a ·written statement · 
sworn and subscribed to by said Elizabeth Bradley (marked 
Exhibit R-14 in evidence) she ·narrated the events which took· 

- place at the time in quesiion as follows: 

"I arrived at GreenbE;n1 g_ 1 s .Taye;r'n _between 12 :30 A .• M. 
a.nd 1 A .M. Sunday Octobe"r 21+·~ 19S1+,· accompanied by 
a girlfriend, I do not wish to. disclose her identity~ 
Mr •. Greenberg greeted me cordially. ~~ girlfriend 
and. I walked through the bar to .the service bar in 
the rear. I ·went to the ba1:., and o'rdered a Manhattan 
Cocktail. Mrs. Helen .Grecnher0 vms on duty at this 
bar. During my second drinl<: and 1vhi1e I was conver­
s.ing wi:th f;ieveral girls I :k11ew ·at the bar Edvmrd 
Gr.~enberg came into the ba·r extremely d1"'unk swinging 
his arms and ustng foul lancua~e.. He walked towards 
me and threa tenecl to hit rne .; I got up to leave and 
I w·q.lked from the ba.clc bar to the front ba1~ and as I · 

- got to the front ba:r .Mr.· Greenb:erg grabbed my left 
arm and twisted it around to my back and told me to 
l~ave, that he did not want me in his place~ Mr. 
Greenberg's wife Helen came from the back bar and 

·told Eddie to leave me alone. Eddie released my arm 
and turned around and hit his wife in the eye with his 
fist, Mrs. Greenberg fell on the floor., Margaret 
Hoga:Q. stepped into help M1'"ls. Greenberg at this time; 
Edward.Greenberg hit Margaret with hii fist in her 
face a.t the bridge of her nose o 'rhis entir.e activity 

·took place in the main barroom., I ran out of the 
premises to get in the car when Eddie Greenberg came 
runn:Lng from the side of the building and grapbed my 
arm a.gain and twisted it behind my back and waf} about 
t6 hit ~e when Eddie Zobrosski, the bartender dame to· 
my assistance and ~rabbed Mr. Greenberg~ .I got in the 
CC'vr and dl"O V2 home • 11 

· 

I am not unmindful of the fact that at the instant hearing 
Elizabeth Bradley endea·vor·ed to change her account of the inci­
dents which she claimed. occurred at the time in question as 
·were related by. her to the agents on NovembeP 16; 19Sll. Despite 
this abortive attempt on heri parit, I believe he1'l descriiption of 
the occu:r•r>enoe~3 ao ori1.~1nD.lly ci ven to the agents. VePonica 
Cooney tcB t:Lf ied that uhc war:; :ln tll.e lcltchen with a c.;irlf1-iiend 
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who ·wa~s 1:11 when .. she t1e:ard "loud .. no is;e.s and s .cream~ng; ." .th-~ t · .:·:·· . 
she· s.aw ~that :a:P1ieXJ:-ant- .had hO".ld o:f E).iz-abeth Bradley's ar'Yl'.1 ... §.nd; 
was -sc:reami:ng =:~rt ·her:;; that :she .. o.b:s.e~ved the appellant str.:(ke ... -
· Mare;a'.J:.,,et Hog2n. in "the eye with his .f~is-t.. Veronica: Copl)ey~.;t.es ~- . 
t,ified. ~~hat tJri"s happened .'in ·-the ba.rr.oom. 

,. .T am s.a.t}sf:ied .that the :hr.ayrl whi~ch tool{ place o·n· Oc:t"~ b~r- · 
2L~, Vj54_;.? happeµed .in the barroom and that .appe11ant. not -oniy.:.- ... 
:Lnitiat.ed the .. tra·.c.a:s but was . .an .a.c:.tive part.t .. c.ipant therein,,·~.-:. ·· 

I am ·aTs:;o .sat.isried Tr.om ·th.e evid~nce pr.oduc e.d .. berc .Ln 
:that 9-ppe:lla.nt_;J .i.f ncYt a.ctua.Tly _in.tox~Lca ted~ wa.s apparently . 
intoxi·catecL. 11i·s ·tl.em.eanor on th:e o.c_c.asion· ·..in questiO.n ind.tea-· 
ted .co:nc:lus.J. vely that 11.e had .inib.ib_e.d too mu.ch a.nd v.ias '0nde~~ ... tpe ' .. 
influence· o.f Tiq.uo.r.. .:In .fact.) appellant adnii ts t.o consuming · · 
'~half -dozen i-n }c.he :Q:.o:ur.se o.f the evening . .,'' I a1so concl.ud,e · · .. 
from ~che . .c.redibl·e tes~:t."imoily pres ent.ed wi·th .re f.erenc.e ··to .. the. , 
emp1o~-rin-ent o:f Ma~ga;r.et Hogan ·that she a.ctuarly perfo~1i1ed var·"i~ .. 
ous servi.c-e:s :f():,r :cbe .appeTlant.y e.sp_ec'iaTly .a.ct.frig as barmaid_·· ·· 
from time t;0 ttme <in .the. lieense.d _premises.. The fa.ct t.hat · 
Margaret Hogan ·:.d'id .no·.t :I'..ec·e.iv:e .comp:ensation .fo.r 11.e.:r .serv.ices . fs , ... ,"._ 
imrnaterj.;:aJ .... -- .Iri· "f(:ravis -v. .. Ho:.c:k, Justic::e Eastw.oodJ sp-.ea.king · fo'r ·.·. 
the Supreme ·c~ourt <CI37 R.,J.,.L .• 252.) .w~lth r.efererice -t.o. the. ·.r.egu,.:; .. 
lation p1~.oh1bd.:.t.ing f.:ema'l:e .enip1oy.ee:s t..o a.-c . .c.ept food or beye.rage 
at .the :e:Kp ens e ,,o:f .:and .a;s .a gi.ft . S:r:om .any .cust.ome.i~ · 6;r pa tr on, ·.· 
mad.:~ the .f:0Tl:0~iv~ing :,o:b;s.,e.rva.tiQn:: · · · · · · ·· · ·· 

11Tt w.iTl. ,he. :cxbs.;:e:r::ved 't.hat sai:d. r.egulat.ion on.ly m,aJces .. it" 
11.808-S-Sary ;:to p;I10V8 tha;_t th:e f:emale.S a.r.e I 8Ii1P,1.o:yed :.Orl_. .... 
the ·.l:i~C:BlJ::f~·ed p.remis es'·' .• 1I10 :s us ta in a .co.nvic t.ion for·: ·a.:· 
violation ,:of that _1.,egulation it .is irnnfater.ial whether · 
:said Te~a.l·e:s ·,w.e:re' in. the- emp"lo:y of the -·license.e. a·.r vie.r_e 
in.dependent -.eo;ntr.act.o..rs .. . 'The ·on·ly .is.:s:u.e .is,: · .. w:e;re t.Jie·y 
emp.1.oye:d :;on t.he :11:c.ens.:ed premises and:, ·while .so "empJ.oy,ed, 
.d_id ·the~y ;,a:c c:ep.t :any .drtriks :as _gif t.s :from .Erny custoriler . ·or 
pa tr:on o:f ;_the ].-:i:c~errs,ee ·.? JN.el?.s'.te.r de-f.ine:s ~he_ ·wo.:1-:>d .1 E;in~ploy' : 

·. '.'rro us:e::j ·:t:o have .il1 serv~i.c:e.:,; to caus-e to "be' _eqgaged. .. _.in 
doing ~some:tht·~g;:; to .make us;e .o~f as .an _ins-tr.ument_,, ~a· me.ans, 
,0. .ma-.ber.ia:1.~::, =.e.t . .e .•. ,, for :a .:spe.cif'.ic __ purpos~e .. ··11 .·The ·co~nfriis- . 
·:s.i•on.e-r_,_, .:.sin:c;.e t.he a.do.JD:.t.:1011 .·.of ·thtJ_·s. regu-lat:ion .in Nov.ember, 
J:9"2~o-~ ha.s :consist-erit::ly ,cDns.t:rued ·the ·vv.01 .... d 'emp-lo.Yed·.1· _as 
·use.d .in $;~id :reg-tiTat.ion ··to embrci.·i:}e :r_:aT.l pei.:.-sops. ·wbo.s.e· .· 
s·e.r~.i-e.e:s .aJ:>e 'lXt·:i:liz:ed ~5.:n .furtheranc~e. :o:f the licefrs.e(l :· . 
l1tmines,s n0tw1th~rt.andinB the ·absence .of_ :a te-cl:1.D.i·ca1 
en+P-~L~~T;;e:r-·-:eri:r@'loye:.e ·re.·la-t-i.o:ns.hj;p .• :t -Such a c.o.nstruct.ion 
see:ms t:o be a ·1'.0gi·ca:1 one • ·'"' . ·-

. I . 

. I .;am ;m.ind:fu·1 ·tha·t va.ric0us other ·.w:it.ne.sa:e:s w.e:re · i:n~.o(\uce;d bJr 
the partJ.:.e.s .b:e:r::e.-in whose .. t:e:s t::imo.n,y was ·gi v:en ·-e_ither · .b e.f ci.re · . 
resp.oncle-nzc · anojp:r at the .ins.tant 1n:ear.ing.. .I h~ve. ·.care.fully 
examined the tB;stimon,y of .-a~~.1 ·t.he w.i t:n-:es:s.es and the. ev'idence 
adcluc·e:d in t.hi:s ~ca.s.~e .:and ·c:onc.lude ther,e.from that ·th.e_··. app~llant 
was gu11;~y ~o:r t:li'e icha~ge:s _p-r;e:f~:e:rre.d ·b_y ~he .-r:e:s;pnnd:ent_,;_·. '·~ ·; .. 

. Ap_pe:l:larnt~•:s. a',t'.t:o.rney contends that the ·reso.lutio.n · in .. _ . 
whieh.:a-ppeTilant-:he:r..e.in :wa's adJuc1ged guilty .of th.e cha.Pge.s.· pre­
ferred and the ;s:,ep:c:rate .Pena.lt.ies imposed ·r.a·r the, :s:e_para:t·Ef 
of.fens:e:s scorotcr'itt.ed. ·;w:a.s ·defective he-.cause :i;t d.i.d .not sta"te-· 
whether,, ·the p:e!11ralt·.i:e;s ·were ·to _rl::m c.onc'.Ur.r:e.nt1y or .o.ons.~.cutivel~'. 
Pie has :submi':ttect .a .me.moran,dum .o-.f iaw c0ontain~ing prec.eden:ts · :l,n"..: · · .. 
criminal 'ca:s.e:s ·wnere:in the :courts have _co.ns.-.J .. st.ent".1y .he:1d·.·that, ·· ·, :: 

.whe.rc; any ,:a:rribig:u~Lt,y .,in ~the .se11·tenc.e exists._, it ·shotild be :resolv~d 
in favor- .·.of' !th-e .-de::G:e;ndnnt. and the .sentences impq.scd .should· µe ... ·. · 
conr:Jt.rued to. 'be ,-cx:m·.cx.rrren-t r.a.t.h(~ .. P. than. :consecutive... . All. of. tl:ie 
cases cited ··the~r·e1n· «3.,re. crim.ina~1 ·in nature.,· wherc.a~1 ·the ·p:qesent 
_pro.ce·eding :is .:c1Vi1 in n~ttu~e .• · Gro..nt iilmcl1 Corp_ • .v ·• l)p{s coli; · 
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129 N~JeiLo .408; aff' 1d 130 Id o 5:)lJ.; ce,rtiorari denied, 320 U. ~L 
801; .rn1e. Pand_a Ve Drisco~l (E .. 8c ~·· ), t35 N.J·11Lo 164; Kravis v. 
!:!£2..k, s upr1a; ·rn re Schne 1der1

, · l~~ N ~ Jo. Sup., L!-4.9 ~ I am of the , 
·a.pinion tha·I; the arguments advanced by· appellant·'s .attorney with 

. l 1 eference to the ',Penalty and t1i.e cases cited in substantiation 
thereof are inapplicable in the nresent situationo I :mig.ht also. 
point out that,. in Agostino Vo l'~(:Marl-c, Bulle.tin 251, It~m 11, 
wherein· separate penalties for $eparate offenses we~e imposed~ 
Conuniss·~.oner Burnett· stated: j, 

"Respondent. was justified ir\ 1mposirig separate penalties 
· for each offense. In ~\T.ander:~~ Bulletin 24-1, Item 3, 

the licensee was found. guilty of serving beer during._ . 
prohibite.d· hours on Sunday and also lceeping the· licensed 
premiE;?es open during those hours., I imposed a penalty of 
.five .(5) d~ys for each offense~, The same procedure was 
followed.in Re Four ·Hundred Social Club, Inc., Bulletin 
~42, Item 80 Hence, I see no objection to imposing a 
separate penalty for each offense in this case. ·As· to . 
the length of the. suspension: the measure or extent of 
penalty to be imposed in a d1s-ciplina.r-y proceeding 
against a.mnnicipal licensee rests.within the sonnd 
discretion or· the issuing authority.. I have on infre-· 
quent occasion reduced an excessive pena~ty, The abusE~ 
of discretion, however, must b.e palpable.. Dzieinan v. 
Paterson, B~lletin· 233, Item lOe The penalty inflicted 
in the instant case is not excessive., 11 

· 

. I· am satisfied that the a·entiments.· ~y;:pre.ssed on that occa­
sion by.Cominiasioner Burnett are applicable hereino 

' • ' ' I • 

I shall affirm respondent 8s action., 

Accordingly, it is, on this 23rd day_ofJ\ugust,.1955, 

ORDEREP tha-t the action of respondent be and the same is 
hereby affirmed and· the appeal herein be and the same is hereby 

. d1Qmissed;.and it .is further 

ORDERE~ that the n_inety-day· susp¢nsiofr.-·by respondent of appe1-
· lant •s plenary retail consumption license G;;.4, ·for pr~emises 660 
Bound Brook Road, Middlesex Borough_, be: ·and the· same is hereby · 

· restored. and reimposed to coriime_nce· at .'2:00 a effio August 31, .1955, 
~nd _terminate at 2 :00 a.m. November 29, · 1955" . , 

WILLIAM HOWE DAVIS 
Di:rector., 
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APPELLATE. DECISIONS· -- S.-AFEWAY STOHES., INC o ;. ·CUNIQELIA ;, . .QUALITY> . 
.'J.VffiRKET,-.... I.NC'CP AND BUONANNO v.'*:. WES.rl1FIELD «> .. _ • :· .. ;. ; .>. _ 

• • • • ·,- •• , •• , ••• , .... ;lo •• 

'• . .• ~ i . . . . , . :.·:' . - ._ 

S'APEWAY SirORES·j ING·o; · NIC-IIOLAS ·· ·.· ·. }· 
CUNICE-LLA,. t/a L):BERTY FOOD .. · ·· .. 
STORE; QUALITY MARKE.T,· INCo~f and·· )·. 

'' ••. ;' I ''" • '-•' ~ '.- ··•· a 

; :~ -- . . . ,; { .. '. ; .. : ;, . 

-::.::.,. ., . . . · .' .'. 

. :... ..: . • ,r I' 

EDWARD BUONANNO-~ ·.t/a· Pc & E ~'- . _ ·>'': ·_;._~_, .. , ·.:. r .·-~ .:_ <~~ . 

GROCERIES,_·.: ·,) .. 

Appellants,. 
. -vs'."", 

TOWN COUNCI~·: OF THE TOWN OF · 
WES TF !EI.J) - . . . , ·' 

· Respondento-

) 

.. ), 

. ) 

r 

ON APPEAL 
CONCLUSIONS .)AND: 'ORDER 

: . ~- ' . 

. : :. . . ; . ~ 

----- -----~.-- ----.--~.-=-- -- --- --,---- ~ -· .,. . ~ .. ·,-~!··· ~--;~. ~ .· ·. 

Carpenter, . Gilmour & Dwyer, Esqs ~, by. Elmer- J~ ~nn'et.t_:;,:Es_q·~·- and 
Robert :R,, Whelan_, Esq e,. At·torneys for Appellant_ .Sa.f.ew.ay: . 
Stores , · Inc .. · . . . . , . _ .· . , _ . .· 

Dughi & Johnstone, E-sqs ~, by. Irvine B Q ,~ Jol1.nstone-; : Jr_:.,~ Esq·-.:·,,.: 
· Attorneys. for Appellants Cunicella, ·Quality. Market_:,:·,,Inc ~·:.and 

Buonanno.:., . . · . . r •. ;_ .-

Rbbe·rt: ·Se Snevily, EsqCDJ A··ttorney_ . . for .. Respondent~ :· :.~· ::i." .. -.:.t 

: .• ~ • -~~·. • . :: . ... . .'J 

BY THE· DIRECTOR: 
.. • • . .• i.. .. . :· ·~·· ,. '\ • 

:''I ~· /'-' •· 

On June ·27, 1955, the respondent adopted a resolution .. 
denying .the. -renewal applications .·of all six of· its. out.standing 
limited retail d:Lf3tribut"ion licenses-~ Four. of ·these .appl1.qa1'it.s'.: 
have appealed such action and, s,1.nce the appeals involve a common 
question of law, ·they have been· c'ohsol.idated for :the_; pui:pose :of 
this decislone :The ·four applicants are presently operating pur-

. suant to extensions granted by' me upon the filing of ... thei-r:"appeals e 

Se.e R.! Se 33 :1-22" 
__ 1_;._ .. ·; ·.· 

· . , ·The ·respondent 1s answer to .the petitions of·:a12pea1.·stateS' · 
that the r.easons.for denial in all cases·were that ... (1-;,,·in:view<.:;. 
of. N .,J .,S eA.~ 33 :1~12 ~27, w:trich prohibits the issuance of any new 
limited retail. distribution licenses after. Mciy-23, ·1952.,._:1th~~ 
renewals "would create unfair competiti'on **'* [and-~grant"].:.a.u-·::: .-::.- ..... 

. unfa.ir- privilege. -and advantage to· those.· few .. s tor.es, who. had ·"Pro;·-._,·:·.­
cured· licenses prlor to the enactment o.f. said law 1

\; .. '(2~:-'the. isstr .... · · 
_ance of such- licenses "creates the· o.pportlUlity'.fo.r"':minors: to<.::.:· · .. ·r .. · 
~urqhase. *** al.co~olic beverages contrar.y to law"; and 0) the 
'people in the community may purchase beer from the package stores 
*** and therefnre· will not ·be deprived of any benefits or incon­
venienced by the .denial of such applications for renewal~" 

By agreement of counsel, this 1hearing was limited to oral · 
argument before .-nte., and .submission of .briefs, on the -legal question 
whether th~ -resporident_!s action was inval·id in view of the pro­
visions of Re Se .33 :l-12e3-(b) Which, so far as here ·pertinent, 
provides: 

"·The gove·~n~ng board· or bo~y of each municipality may, 
by ordinance, enac·t that 1no limited .retail distribu-

. tion license shall be granted within its respective 
municipality e II (Emphasis SUpplied 0 ) 

_ The legis·la't_j;ve intent is clear e The grant o'r denial of 
individual licenses', since the sta1tute specifies no particular 
mode of procedure therefor (see R~So 33:1~19 and 2'4)., may be 
-accomJ?lished ·by resolution.~ · E -·ers v a> Kenny, 15 N QJ o 107, 123 
(1954 )· e Where, however, an ent:L:re c las·s o· icenses- is sought. to 

_be termin;ated"· such obtject:lve requires the passage of an ordi- · 
l)ance11 R., Se 33:1-12e3(b), quoted $.bovee The distinction is 
not tecihbicale, It is ~itals The conclusion is i~escapable that 
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the Tegislature· intended that., before an .entire class of licenses 
could be outlawed, notice th$reof be ·given to interested persons 
and that ·they ·-have ari opportunity to. be heard thereon. See 'R.S. 
4.0 :49-2 •. . ' ... 

"'f' .- , ' 

· · It is. to be noted that the reasons for denial he~ein. do 
not relate to the quali'fications of any individual license hold~r, 
or the auitability or location o~ any individual premises, all · 
of which would be pertinent to each renewal application, but, 
rather.,. relate to all of the· licenses in question as a class.· 
The avowed principle; of the discretion lod,ged ih municipal issu­
ing authorities to determine, by resolution, whether ·individual_ 
licenses shall be renewed may not be invoked to validate the· 
failure to follow the express legislative. directive when el:tmih­
atin~ an entire class of licenses~ Since the action taken wa~ 
by.resoli.ltion,.and not by.ordinance, it has no force and effect, 
and must.be reversed. Howard v .. City of Paterson, 6 N. J. 373 
(1951). 

·There is an additioniil reason for reversale The six lim- · 
ited retail distribution· li1~enses in the respondent mtµ?:icipality, 

'and. the. license fees therE!fOr' were fixed by ordinance. Since, 
as .heretofore appears, no ;new limited retail distribution license 
may be issued-, the· refusal to renew all such outstanding licenses 
is tantamount,_ for all practical purposes, to a repeal of the 
ordinance creating such licenses., ·rt is settled that the repeal 
of an ordinance may not be effected by resolution. Am. Malleables 

·co. v. Bloomfield, 83 N.J.Lo 728, 734 (E., & Ao 1912}; Antonelli 
Construction v. Milstead, 34 N.~ J e Super .. 449, 456 {L~ Div., 1~55). 

Accordingly~ it is, on this. ·24th day of August, 1955, 

ORDERED that respondentgs action in refusing to ·ren~w the 
limited retail distribution licenses of Safeway Stores, Inc.; 
Niqholas Cunicella, t/a Liberty Food Store; Quality Market, Inc., 
and:Edward Buonanno,, t/a Pc & E .. Groceries, be and the same is· 
hereby reversed, and respondent is hereby directed to issue such 
renewal licenses in accordance witb the applications heretofore 
f.iled. · · 

WILLIAlYI HOWE DAVIS 
Directore 

. · 7-. ;. APPELLATE DECISIONS - WEISS v. NEWARKe 

G~O~GE F.,.WEISS, trading as ) 
NEW LEAF MARKET, 

Appellant, 
-vs-

MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE. CONTROL OF THE CI'l¥ 
0

1
F NEWARK, 

· Respondent, 

) 

) 

) 

) 

ON APPEAL 
CONCLUSIONS AND ORDER 

~~----------------------------) 
Lbuis K. Pr~ss ,,"Esq e and Jo,'seph A, D DAlessio, Esq 0 , Attorneys 

. . . for Appellant. 
Vincent Je Torpp~y, Esq,, by Nicholas~Albano,,Esq~, Attorney for 

Respondent Municipal Boarde 
Herman E.e Dansker, Esq. and Morris Barr, Esq", Attorneys for 

· Objectors~_ 

BY THE DIRECTOR: 

. · · T~is is a_n appea~ .f:rom respondent 8s denial of appellant •s 
application, f'iled January 20, 1955;a for tr'ansfer of. plenary 

, I 
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. i 1ctail d:lstribut:Loi1 license then held .b;y- him fr>om prerJ1is_e,s 348 
··¢iiriton Avenue to premisss propo~ed to be constructed dia~opally 

oppo·site at 345 ··Cl.in tori. Avenue 6l • , ,, •. -

1rhe Municipal Board considered the application at :b:t·s . 
meeting he1d on March 3, 1955,, and heard objections to the-trans­
f:er yoiced 'by representatives of two ch'lirches. in the vicinity, _ 
and' various other objectors, and a1so he·ard a number of persons 
Who testified in favor of the transfer and,, at· a m.eeting on ·March. 
10, 1955, a majo~ity 'of the Board voted to deny the ~ppli~atiori . 
for the reas_oris that (1) the. transfer would materially affect and . 
alter 'the residential character of the immediate- surround:Lng neigh­
borlio'od -.:.. that it would create an objectionable condit·tort to -
those .. persons .living· in the inunedia te neighborhood and their: ·- ·" · 
enjoyment of··their property .and peace and quiet; (2)- it would ·be:_ 
a detrimental ·influence and interference with~ and ~1ill be. ha·rmful 
to, ·the. nearby chlirches and ,would constitute a moral hazard" to _ 
their youth act.i vi ties; and; last J ·there are adequate facilitie'S : · 
in the area ·to serve the ne·eds and convenience of the public in -: · 

"the area~ 

Appellant,. in his petition of appea~, contends that respon­
dent 1-s: action was· an abuse· of- discretion, apbi t.rary· a;nd caprlcious 
arid_, from a standpoint pf economy and hardship, he wa.s unjustly - · 
denied .the priviie.ge of the transfer of. his business location'.s 

. ·_Respondent, in its answer, denies these allegations .. and _ 
· ·refte.ra tes the grormds upon which i·t denied the appli~a tJ.:on as 

above set forthe : 

· The evidence presented before the Municipal Board, augmen­
ted by·th~ evideri6e presented on appeal, discloses that~- while 
both sides of Clinton Avenue at that point are -zo·ned for business, 
the area to which.transfer is proposed is actually an oasis of 
one-farpily old-fashioned. residences (so.me converted into_· rooming. _ 
or bparding_ houses), all erected_. on a high embankment _or t'errace -
·and.Uhiquely different from· other mixed commercial and residential 

·.structures in the immediate vicinity. -The premises for which · 
· transfer is s·ought is one of these- one-family dwellings·., . Ap.pel-. 

lant· propos.es to excavate- the terrace and construct a store -there 
without any· alterp.tion ·to the upper floors., If -permitted, it. would­
be the ftrst outr-ight comme~cial._s-tructure in_ that-,particular area. 

) ; . . 
It further appears f~om the' evidence ·presented that, while 

the proposed new.premises would perhaps not be an¥.nearer to. the 
Central Pres.byterian_. Church (one of· the obje.ctors), it ·would be· 
nearer to the Trinity Temple Seventh Day Adventist ChU;r.ch (another 
obj.ector) by about sixty-five feet. (the width of Clin~qn Avenue) . 
and would be two hundred thir.ty-se-ven feet and· six inches from 
the. entrance to that church. This church has a congregation of 
approxtmately two hundred twenty-five members and conducts a day­
school fo~ childr~h five days a weeko 

The appellant's primary grot.md of appeal, whereby in . 
effect he s_eeks to:. counterbalance. the considerations of r'eaiden­
tial. area. and nearer. pr·oximity to the church, is his claim that 
denial of the· trans-.fer will_ work an. undue hardship_ bec.ause of __ 
increased rental for the- premi·ses which he occupie.s. and other ... 

·possible dif'ficulties with; his_ landlord.. Aside· from· the· fa.ct .. 
that he has. paid. the same renta1 for several .year_s. (which. his~. 
landlord testified is El.11. tha~ he presently demands},, and ·that 
whatever other. difficulties he has with his land.lo1:id. do ·not~ ... 
appear to ·be unsurmountable of .. settlement, it. is· a settled_ prin­
cipl·e that, in a conflict between private interests and the·· 
interests of the. qommuni ty at lar..ge,, the. J,a tter must· p1'levat1 ~-; -

_ Pasquale v .,· Tenafly, Bulletin. 1D12-J Item 1 o 
- . . .... ·I:: -

'\ 
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'l11'1.e genei1al principles involved are· that. a .. licensee has 
no absolute right to·the tranefe~ of~ license.to sell alcoholic 
beverages, and that the deciston as 'to ·whether or not a 11cense 
should be transferred to a particular location rests within the.: 
sound disc.retion of the' local i: suing authority in the first 
instance e : 

' . 

Ordina~ily, a t~ansfe~~r:a ~i~ense from one s~de ~f the 
street to the other in the same:: area: should be granted.. However, 
_there are exceptions .to such pr.iric'iple·,, such as· where the issu- · 
ing authority has a policy agcd:ns.t issuaric_e of two licenses of 
tne same class on· the same side of. the ·st~eet in any block as · . 
~n Schengrund·and Minkoff v. East" Orange, B\llletin 1024, Item 4; 
where it deems. it undesira'ble to :transfer a. license next door to . 
another licehsed premi_ses~ as tn J.?.Sin~ki v •. Jersey City, -Bulle- ./ 
tin ·972, Item 5; where the transfer would aggravate the con- V 
centration of lic~ns·es in· the area:,, .. as :in Willner 's Liquors v ~ 
Camden, . Bullet-in 669, Ite111 ·14; ·or where· the riew p~emises are 
deemed to qe located in ··too··· close prox,lmity to a church, as in· 
Moraitis ·v. ·Lower Penns Neck,;. Bulletiri 839·., Item 11. · · 

Such exoepti·on is equally .applicable in principle where 
the proposed new location; ::alt'hough· zoned, as. a business area, 
opposite··the .old location, ·is actually ar:t· island _of. residences 
or boarding houses·, lin~ouched by any ·out:w-a·rd. appearance of a ·com-

. mercial ~spect., · · · · 
. . ·:· . :· 

·The Director.ts ftmctio·n on:··_~p.pea1·: J.s; not to subst.itute 
his opinion for that of the ·:;lssu1ng autho;rity but, rather, .. ·t;o. 
determine whether reasoriable·oause·ex1sts for it~ opinion and, 
if ·so, to affirm irrespect:1,ve .of ~is .pers.onal views. Cimarosa 
v. Maywood and ·Maywood Inn Cor.p •. , · 13\lllet in 1075, It em 9 ~ 

. . ' . . . I 

The burden of establl.shing tn.at .. the. ·respcmdent.'s action 
was erroneous and should be reverst.:;d ·res:tt~ with the appellant. 
R}.lle. 6 of ·State ·Regulatloris No.· 15< · The~ <ie·.c·fsioh of· respondent 
that the proposed new locati9n· ls .'_'in.' ·a ·ref:fidential area and 
nearer to a church is· supported by tne t;·vi:qerice. After con -
sidering most carefµlly all- ·of the·· e·vie1erfc:e···.arid a11· of the 
facts and circumstances in this: case~ .. l "firid that appellant has 
fail~d· to sustain. the burden· of. es.tal:>l:!.,~hing that respondent •s 

·action was ~rroneou~·arid shbuld be reverse4~ 

A<'!.cordingly, it. is, on this 24th day of August,, 1955, 

ORDERED that the action of respondent be and the same 
.·is hereby affirmed, and the appeal herein be and the ·same is 
hereby dismissed; · · · 

. WILLIAM ·HOWE DAVIS 
· Director. 
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Cases Nos • 1 & . 2 ) 

) . 

) 

. . . .~ . i . : 

JOHN PIONO'r1rI and l\'U\RIE PIGN01l 11r:i,:., 
t/a SICT "CLUB, ;. 

Appellants, 

. ~vs-. 
.·.;. t, •·• 

BOARD QF, COJYIMISSION.ERS OP THE. 
TOWN--OF WEST ~w: YORK, .. 

... ~' ·~ . Respondent" 

) 

: ) 

'.: .. ) .· ... 
. : . . . 

- -:-·- '.::-o - ~ - - - ..... - -:"'"' - - -.- ~ - - - ~ - - - - ...-ii-· - -·- - _ ...... - - . . . . . . . .. 

ON APPEAL, 
· A111IE~rNi:mri ...... o~ER 

. ·. . -: . ; ~ :. . . . ~ 

. . 

Alexander.White,:.~S~&, .. Attorne~· for A~pellants~ ..... -
Samue_l_ L~· Hi.rsc.~:pe·~g, ·Esq\., Atto~ney ·for ·Responden:t .. · 

BY .. THE DIRE CT.OR : ".:· 

)·' 

I· .\:- • 

. Followin~ eritr'y: of ··concitisions::.:.:;n~: Or9-.~~ "d!3-.~ed Augus·t. :i.t, 
1955, .in. ·the. ~bove. cases:.,_ ~he 9- ~t.orn~-y:. foij ap.pellc;nts B:dvised·· · 
me that part o·f the .. suspension .. had been -s~rved pr~.or t.G .:._the . 
entry of :an ord.er s.t~ying re.spondent 's order ·of su$pensio;n ..... A. 
review o.f the file discloses ·that· ·two separa.t:e '.orde_rs entered . 
by res-pondent suspended' appellanhf ! li''c"ense. :. for. a ·:to.tal -I?.:~ri,.od.; 
of thirty days errective April '21, 1955, at ·7:00 ~~;m .. _, .;a.nd :th.~t .. 
the .. order. granting the stay wa~ entered by me on :April 26,, 1955, 
inunedia te ly aft~r· the fil:tng ·of· ·the ·a.ppeal ~·: My. Cone lus·ions and 
Order in these cases in ·effect· reduced the· suapension- frqm:·,thirt-y 
day~ to twenty days, and: r~impos'ed 'the :"s·entence to. comm~n~~ .... at . 
3 :00 a· .. m" .. August· ·22~ 1955, .and to terminate· at ·3 :OO a .. ·m.~ :Septem­
ber 11, 1955. It now appears· to my satts._.faction :that appel)..ants 
had served.five ~ays of· the suspension prior to' the entry· or· my: 
order dated April 26, 1955_, and that' ·they should'.now be' required 
to_ s.erve. only 'the .balance -of: S<;l.id-' suspensione .. Arnone v· ..... Red 

·.Bank:, Bulletin 103L~ ,: Item 3.. . · . · · < ... · · .. · .· :., - .. 
-. ! .. 

. . 

Accordingly, it is .. , on this: 25th day. of ·Augus.t ~ 1955 ~"· 

ORDERED ·~hat the ';thir.d paragraph o·f tf;te_ .. orO._e; he~etof~r-~ 
entered herein be amended ·to· read ·as-, follows·:· .... , _. · · · · 

II . . . . . . . . . " . . ) . ·, . . . . .. " . 

ORDERED that the·b~lance of the twenty-day.suspension 
of appellants a 'plenary ·retail cons:umpt·ion: ·llcense c~1; 
for premises 63,0l Dewe-y: .Avenue, West· New .Yorlc, imposed 
by res.pondent _afte.r a· .find:ing .o'f: guilt as to ·ch:arge 2, 
be and the same is he.reby :resto·red· and· reimpo'sed .- .. 
against appellants ·for the same premises ,, .. :to. c:o.mmenoe 
at 3 a.,mo August. 22, .~955" and to ·terminate at, 3 a.me. 
September 6, 1955., 11

·. · · 

WILLIAM' HOWE DAVIS 
. !Director It 

9" :.STATE LICENSES.· - NEW APPLICl\TIONS FILED It 

Warehouse R~ceipts Corporation 
1 48-52 ·Essex Street, Jersey City~JJ· :N ~ J 

0 

Application filed September 9J ·1955 for Warehouse Receipts 
"Licrense e . 

El Dorado Transportation Qompany, Inc& 
266 Surf Ave~, Stratford, Connecticute 

Application- fi·:ie_ d September ··1.2,J) i~5

7
5 for Transport-·ation License . 7 ~ . \ I) . .. . ·. /;:/ ·J~'. 

f,~/(iJSJ\\f~\fi Ora11fpv~M ~.(?~fl ~· ~ . . , U\0~va \YJ'0iu~.@J' ·@u,{gll1J9 lbilbf~lfW William Howe ·Davis 
. . · t Directoro· 


