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New Jersey 
Court of Errors and Appeals 

NOTICE OF APPEAL. 

(Filed March 2·6, 1928) 

WARREN OOUNTY CIRCUIT COURT 

GEORGE w. SARSON, 

Plaintiff, 

vs. Action at Law. 

WILLIAM UELL;ER, 

Defendant. 

To Srnith a,nd Smith, Esq's, Attorneys of De-
fenda rrd: 

Please take notice that the plaintiff appeials to 

10 

20 

the New Jersey Court of Errors and Appeals 3 0 
fron1 the whole of the judgment entered in ahove 
ease, upon the following grounds: 

1. The trial court sustained the objection of 
the defendant to the plaintiff's. giving testimony 
to sustain his action against the defendant to re-
cover the value of the standing timber on the for-
ty-three-acre tr ,act of land as specified in the com-
plaint. 

40 



2 

Am .en1ded Complaint 

2. IThe trial court denied to the plaintiff the 
right to maintain his action against the defendant 
for the val1l:e of the standing timber on the forty-
three-acre tra .ct of land as set out in the complaint. 

10 3. The trial court directed a verdict of no cause 
of action •a.gains.t the plaintiff and in favor of the 
defendant when thereunto moved by counsel of 
the defendant, whereas said court should have de-
nied said motion and should have submitted to the 
jury for decision the questions involved in the 
issues. 

20 

30 

J. M. ROSEBERRY & SON, 
Attorneys for Plaintiff. 

AMENDED COMPLAINT. 

( Filed Sept. 20, 1926) 

WAR .REN COUN'TY CIRCUIT COURT 

JUDGMENT RECORD 

GEORGE w. SARSON, 

Plaintiff, 

vs. Action at Law. 

. WILLIAM MUELLER, 

Defendant. 

J. M. Roseberry & Son, Esqs., attorneys. 

40 William ~ueller, the defendant in this cause, 
was summoned to answer unto George W. Sarson, 

3 

the plaintiff therein, in an action at l,aw upon the 
following complaint: 

(Summons issued Febru~ry 8, 1926'.) 

AMENDED COMPLAIN 'T. 

Plaintiff George W. Sar ,son, residing in the ' . Borough of Washington, County of Warren, New 
Jersey, says: 

10 

1. That on February 6th, 1922, the plaintiff pur-
chased for a valuable consideration of the defend-
ant, William Mueller, in writing, the timbe.r on •a 
certain wood lot of the defendant in the Town-
ship of Franklin, in the County of Warren and 20 
State of New Jersey, containing forty-three acres 
of land, adjoining other lands of the . defe,ndant 
and along the road leadi~g . from Broadway to 
Montana in said County of Warren and State of 
New Jersey. Except trees not seven inches in 
circumference at the butt and five inches in cir-
cumference at the top and to have the above tim-
ber ren1oved in two years from date. 

2. The plaintiff entered upon said forty-three 
acres of land and cut a portion of the trees , there- 30 

on of the size stated in paragraph one and made 
therefrom mining props ,and ties which were 
shipped to and used in mining coa.l at Scranton, 
Pennsylvania. In 1922 and 1923 a strike occurred 
amono- the coal miners in said mines, where,by the 
dema~d for said mining props and ties was ,sus.-
pended and the sale thereof by plaintiff indefi-
nitely postponed and the ,re was no ma~ket f~r 
mining ties ,and props else,vhere for which said 40 



timber was purchased, and, thereupon, in the sum-
mer of 1'9123, the plaintiff saw defendant and 
stated to him the above · f ac.ts, and that it would 
be doubtful if he could find a market within the 
two years,- time lin1it for the sale of his mining 

1 O props and ties to be made from said trees on said 
forty-three-acre tr,act and asked defendant if he 
would not give him an additi0inal year after the 
expiration of the two years, to cut and remove 
said timber from •said forty-three acres of land, 
and, thereupon, defendant gave to plaintiff one 
v·ear 's additional time after the . expir,ation of said 
two years to cut and remove said timber off of 
said forty-three-acre tract, sold by de.fendant to 

20 plaintiff as :Set out in paragraph one. The plain-
tiff relied upon said extension of one year addi-
tional tin1e by defendant to cut and remove said 
timber from said forty-three .-acre tract. 

3. On or about the first day of February, 1924, 
the said defendant gave to plaintiff two months, 
after the expiration of the two years stated in 
paragraph one, to cut and remove the timhe,r from 
the nineteen-acre tract ,and the timber that was 
down on the twenty-six-a.ere tract, but to cut noth-

3 o Pl . t·ff ing more down on the larger tract. a1n 1 avers 
that said two tracts are the forty-thre.e-acre tract 
mentioned in paragraph one. This extension of 
the two years' linut of time to cut and rem .ove the 
timber as aforesaid on said forty-three-acre tract 
as stated in para.graph o.ne was relied upon by 
plaintiff, not waiving, however, his right to the 
extension of one year. 

4. On February 8th, 19·24, the said defendant 4 
O served upon plaintiff a ,vritten notice .:)ta.ting that 

5 

Aniended Corllvlaiint 

as the two years had expired in which , pl,aintiff 
was to cut and remove the . timber from his, two 
wood lots, being the forty-three aere •s mentioned 
in paragraph one, that plaintiff ,should keep off 
the said premises, and not cut thereon or remove 

10 therefrom any more timber. 

5. On the 16th day of February, 1912·4, the plain-
tiff served upon defendant a written demand for 
the present cut timber and merchantable timber 
and wood upon said two wood lots mentioned in 
defendant's. notice to plaintiff, set out in para-
graph four, being the forty-three-acre tract men-
tioned in paragraph one, and also the privilege 
to, cut and ren1ove from said two wood lots all 

20 standing trees . and timber over seven inches ; in 
circumference at the butt 1and over five. inches in 
circumfe ,rence at the top,· the , property of the 
plaintiff. The defendant refused to comply with 
the demand of the plaintiff. 

6. Defendant failed to give plaintiff a reason-
able, time to cut and remove , the timber on said 
forty-three-acre traet of land after re ,s'-'\inding the 
extension of one year, as set forth in paragraph 
two by his notice as se·t forth in paragraph four. 30 

7. D,efendant failed to give plaintiff a reason-
able time to cut and remove the timber from the 
nineteen-acre tract and the timber that was down 
on the twenty-six-acre tract afteT rescinding the 
extension of the time limit ,as stated in paragraph 
three, by his notice as stated in paragraph four. 

8. By reason of the breach of said agreement 
of sale of said timber by defendant to plaintiff, 
as set forth in paragraph one, and the tim.e Hmit 40 
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Am .ende:d' Complaint 

therein extended for cutting and ren1oving the 
same 1, as stated in pa.ragraphs two and three, the 
said plaintiff has suffered gre 1at damage in the 
loss of two carloads of mine props and tie ,s, sold 
by defendant to plaintiff on said forty-three -acre 

10 tract, on said 8th day of February, 19'24, of the 
value of three hundred dollars, •and of thirty a:cres 
of standing tim,ber on said £ orty-thre •e acre tract 
of the sizes sold by the defendant to plaintiff, as 
set out iu paragraph one,, of the value of three 
thousand dollars, being then and there wholly lo,st 
to the plaintiff by breach of the confract of sale 
of said timbe 1r by defendant to plaintiff, as, set 
forth in paragraph one. 

20 9. Plaintiff demands as dam,ages the value of 
said mining props, ties and timber being the sum 
of five, thousand dollars with interest from Feb-
ruary 8th, 1924. 

J. M. ROSEBERRY & SON, 
Attorneys for Plaintiff. 

7 

ANSWER. 

(Filed Oct. 28, 1926) 

WARREN OOUNT'Y CIRCUIT COURT 

GEORGE w. SARSON, 

Plaintiff, 

vs. 

W ILJ....IAM M DELLER, 

Deifendant. 

The defendant, William Mueller, ,says that: 

FIRST DEFENSE TO COMPLAINT. 

1. It is admitted that the plaintiff and defend-
ant entered into an agreement in writing with ref-
erence , to certain timber on the wood lot named 
in the , complaint. 

2. Paragraph 21 of the complaint is denied. 

3. Para.graph 3 of the complaint is denied. 

4. Para.graph 4 of the complaint is, denied and 
this defendant s,a.ys that on Fehrua.ry 8, 1924, he, 
served notice on the plaintiff for bidding him to 
trespass on the , land and forbidding him to cut 
timber without permission. 

5,. Paragraphs 5, 6, 7 and 8 of the co-mplaint 
are denied. 

10 

20 

30 

40 
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An.sw ,er 

SECOND DE 'FENSE TO COMPLAINT. 

By way of further defense, defendant says that 
the extension of time alleged to have been m.ade 
by the defendant with the plaintiff, was not in 

10 writing ,and was a par_t of_ a contraet relating to 
the sale of an interest in lands and by reason 
thereof, came, within the pro.visions of an aet of 
the Legislature entitled '' ~n Act for the Preven-
tion of Frauds and Perjuries,'' and by reason 
thereof, cannot be. made the basis of the , action set 
forth in the. complaint. 

20 
THIRD DEFENSE TO COMPLAINT. 

By way of further defense, this defendant ,says 
that the alleged extensions of time seit forth in 
paragraphs 21 and 3 of the complaint were mere 
unilateral agreements without consideration and 
by reason thereof could not be· made , the basis of 
the action as set forth in the amended complaint. 

8MI·T·H & 8~1:]TH, 
Attorneys of Defendant. 

9 

REPLY TO ANSWER TO AMENDED COIVIPLAINT. 

(Filed Nov. 10, 192:6) 

WARREN COUNTY CIROUIT COURT' 

GEORGE w. SARSON' 

vs. 

"\'TV ILLI.AM M DELLER, 

Plaintiff, 

Defendant. 

1. Plaintiff denies the second defense in an-
swer to amended complaint. 

2. P1aintiff denies the third defense , in answe ,r 
to amended complaint. 

J. M. ROSEBERRY & BON, 
Attorneys for Plaintiff. 

10 

20 
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JUDGMENT. 

WARREN COUNTY CIROUIT COURT 

GEORGE w. S:ARSON, 

Plaintiff, 
10 , 

vs. Action at Law. 

w ILLIAM MUELLER, 

Defendant. 

This ,action was tried before Judge A. Dayton 
Oliphant, with a jury, at the• Warren Circuit .Court 
on March 5 & 6, 1'9·28, the cause having bee.n 

20 heard, on motion mad~· by the, defendant for the 
direction of a verdict. The motion was granted 
and the jury, by direetion of the court, returned 
their verdict of no cause of ,action, whereupon it 
is adjudged that the complaint of the plaintiff he 
dismiss.ed and the defendant recover of the plain-
tiff costs which are taxed at $914.,51. 

30 

40 

Dated, l\1arch 6, 1928. 
Judgment entered March 6, 11928. 

A. D,AYTON OLlPI-IAN 'T, 
Judge. 

I, Ramsey Reese, Clerk of the Circuit Court of 
the County of \Varren, State of New Jersey, do 
ce,rtify that the foregoing is a true copy of the 
judgment entered in the above-stated cause as the 
same remains of record in my office and of the no-
tice of appeal. 

In Testi1nony Whereof I have set my 
(Seal) hand and seal of said Court a.t Bel-

videre, this 2'6th day of March, A. D. 
1928. 

RAMSEY ,REESE, 
Clerk. 

11 

TESTIMONY. 

w ARREN OOUN1TY CIRCUIT COURT 

GEORGE w. S'ARSON, 

vs. 

w ILLIAM MUELLER, 

Plaintiff, 

Action at Law. 

Defendant. 

10 

Transcript of shorthand notes , of testimony, 
etc., taken in the abo,ve-entitled cause on the tri '.al 20 
thereof before Hon. A. Dayton Oliphant, Circuit 
Court Judge, and a jury, at the Court House, Bel-
videre, New Jersey, on Monday, March 5·, 19·28. 

Appearances : 

Joseph M. Roseberry, for the Plaintiff. 

Sylvester C. Smith, Jr., for the Defendant. 

(Jury em.paneled and sworn.) 

l\,fr. Roseberry: May it please your Honor, and 
ladies and gentlen1en of the jury, this ,action is 

· brought for timber that was cut in 1923 on land 
of the defendant, and for standing timber. 'The, 
cut timber was valued at tvro hundred dollars, and 
the standing timber that was uncut, at twe-nty-
three or tw·enty-four hundred dollars. 

30 

Mr. Sarson, the plaintiff in this case, purchased 40 
of Peter Walters two tracts of land containing 
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forty-three acres, or about that, and he gave in 
exchange-he made arrangements with the de-
fendant that those two tracts should be conveyed 
by ~1:r. Walters over to the defendant, and then, 
a contract was made between the defendant, i1r. 

10 Mueller, and the plaintiff, George vV. Sarson, 
on February 6th, 19213, by which, for a considera-
tion of six hundred and seventy-five dollars on 
the wood lot, '' this day bought of Peter A. Wal-
ters in Franklin 1Township, containing forty-three 
acres, more or less, adjoining other lands of the 
defendant,'' the plaintiff was to cut all the trees 
not less than seven inches in circumference at 
the butt, and not to cut or remove any timber less-

20 than five inches in circun1ferenc:e at the top, and 
to have the timber removed in two years from . 
date. The date was February 6th, 1922. · 

There was a strike in the coal mines at Scran-
ton and it was difficult to sell mine props •and 
mine ties. 'The timber then on this tract was 
largely for the purpose of making mine pr0,ps. and 
n1ine ties. 

In 1923, toward the close of 192;3, as the time 
3 0 was to expire , on February 6th, 1924, Mr. Sar-

son saw Mr. Mueller and asked him for an exten-
sion of time. He told him that it was difficult to 
sell mine props •and n1ine tie.s on account of this 
.strike, and he asked hin1 if he would not give him 
an extension o.f a year, and Mr. Mueller told him 
that he would, and Mr. Mueller wanted s.ome pop-
lar that was in front of his place, or some po.plars 
on the place, and wanted ~1:r. Sarson to pay the 
Laxes for the year that was to follovv the ex-

40 

13 

pira .tion of these two years, and that was agreed 
to. 

Later, a short time, three o,r four weeks, or two 
or three weeks, before . the expiration of the two 
years, Mr. $arson heard that i1r. Mueller had 10 
said that he was not going to give that extension 
of ,a ye·ar and that he would have to get off of 
the place in February. So he went to see him, 
and it was on the Sabbath, and he had a conversa-
tion with him which will be detailed to, you, and 
it was then said by ~1r. Mueller that he would 
make no trouble, according to Mr. Mueller's story, 
he said he would give him two months further 
tim.e after the expiration of the two years, to 2 0 take a.ff the two tracts . of land. One was a twen-
ty-five acre tract and the1 other an eighteen- or 
nineteen-acre tract. 

T'wo or three days after that, o.r1 at least a short 
time after that, probably two or three , days . be-
fore the expiration of the time, about February 
4th, he got word from Squire Pierson of Wash-
ington, N. J., who telephoned to the plaintiff, 
Sarson, that Mr. l\,_'[ ueller was there and that he 
would give him two months. to take off the tiin ,- 30 
be·r on the nineteen-acre tract and he could take 
off the down timber on the twenty-five-acre tract, 
but not to cut any standing timber on the twenty-
five-•acre tract. Then when the time expired, 
on February 8th, as the time expired on Febru-
ary 6th, 19124, 11:r. Mueller served upon the plain-
tiff a notice to the following purport: '' Broad-
way, N. J., February 8th, 19124. Mr. George W. 
8arson, Washington, N. J. D,e,ar Sir: As the- 40 
two years have e•xpired in which you was to cut 
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and re1no,ve the tin1ber from my two wood lots, 
this is to give you notice to keep off the said 
premises, and not to cut or remove any mor~ ~im-
ber without my permission. Yours truly, Wilham 
Mueller." 

IO Following that, Mr. Sarson g,ave Mr. Mueller 
notice on February 11th, 19,24, stating that he 
had re,ceived his notice not to cut or remove any 
n1ore tiinber from the two wood lots, and de-
manded the right to take into posses •sion '' all the 
present cut timber and merchantable timber and 
wood upon your said two wood lots me.ntioned in 
your notice to me my property and also the right 
to cut and remove from said two wood lots aH 

2 O standing trees and timber over seven inches in 
circumference at the butt and over five inches 

. in circumference. at the top, also my property.'' 

That was dated February 11th, 19,24, and was 
served upon J\1:r. Mueller on February 15th, 1924. 

l\1r. 1\1:ueller failed to give l\,fr. Sarson permis-
sion t,o take the, cut timber and did not give him 
permission to take either the cut timber or stand-
ing timber, and therefore this suit was brought 

3 0 to recover the amount of the ties .and props ,and 
other timber which was cut and als,o for the 
standing timber. The value of the cut timber was 
in the neighborhood of $200, and the standing tim-
ber $2300 or $2400. 

Mr. Smith: If the , Court please, at this time 
I would like to make a motion, based upon thei 
opening, with reference particularly to proof of 
the value of the standing timber, which, as I un-

4o derstand it, was ·eliminated under the decision of 

15 

Testimony 

the Court of Errors and Appeals in this - casei 
when it was tried beforei, this .same case. 

'The Court: The Court of Errors , and Appeals 
seems to hold that the only question for the jury 
is the v,alue of the: cut timber. 

Mr. Rosehe ,rry: I want to be heard on that, 1 O 
your Honor, before you pass upon the, motion. 
Was your Honor reading the last opinion _ of the 
Court of Errors and Appeals 1 

The Court: I am reading the opinion by Mr. 
Justice Lloyd. 

Mr. Ros,eberry: Mr. Justice Lloyd in that 
opinion says that the question in the firs ,t case 
was whether an action of trover and conversion 
could be maintained for standing timber. They 20 
held in that case that standing timber, being ,part 
of the realty and not personalty, the , cas ,e could 
not be, maintained and for that reason reversed 
that suit. 

'Then the case was tried a se,cond time and 
there -

The Court: Judge Lawr 1ence 4irected ,a verdict 
for the defendant. 

Mr. Roseberry: Judge Lawrence directe<_i a 
verdict for the defendant. That was taken up 30 
and then they deliv,ered an opinion upon the part 
of the case that related to the personal property 
and they said that under the case of Wyckoff vs. 
Bodine, the,re eould not be any question but what 
we were en.titled to rec.over for the personal prop-
erty whether there was an extension of tim.e given 
or not, and they did not S,ay anything about the 
real estate at all because they deem 1ed that suf-
ficient to reverse the· case and to remand it to this 40 
Court for a trial de nova. 
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Testwn.ony 

Now, there is nothing whatever said anywhe ,re 
that excludes the timber on- the property. 

The Court: Now, does not the Court say in 
treating with the1 direc.tion of verdict by the T'rial 
Court, ''We think this was a misconooption of our 

1 o •earlier de.cision and that the cas•e should ha:ve 
h t . b . "Ill gone to the jury as to t e cut un er . 

Mr. Roseberry: Well, that does, not exclude 
the other. 

:The Court: It is pretty definite language, to 
my mind. 

(After argument.) 
Mr. Smith: In this case I .submit that first, the 

offer of proof of any damage claimed for the 
20 standing timber is objected to, on the opening by 

the .plaintiff. Further, I ·would like to move, on 
the face o.f the , opening, for a direction on, the 
ground that this contract was requii-ed to be in 
writing and that fact having been established, that 
any offer of oral testimony-and it is admitted 
by Judge Roseberry that it.is to be oral testimony 
-of an extension of time would have to be the 
basis ,of the action upon ·which he, r:elies, because 
no. breach was made by Mr. Mueller, according 30 to the ope·ning, on the original contract. 

The Court: Is he not entitled to a reasonable 
time to remove the cut timber 1 

Mr. Smith: Not unde ,r the, terms of the agree- -
ment as we construe it. 

The Court : I will deny your motion as far ·as 
the , cut tin1ber is coneerned and I ·will sustain 
your objection as to the standing timber. 

Mr. Smith: I pray an exception to the n1otion 
4 O being denied. 

17 

George W. Sarso 1n-Direct 

The Court: Both sides may hav ,e exceptions. 
Mr. Rosebe-rry: I pray an exception to that 

part of your Honor's decision which relates .to the 
standing timber. 

The Court : Yes. 

(Mr. Smith opened for the defendant.) 

GEORGE W. SARSON, the plaintiff, sworn. 

Dire-ct-examination by Mr. Roseberry: 
Q. Mr. Sarson, where do you reside 1 A. 

Washington. 

10 

,Q. What is. your business ,1 A. I am retired 
now. I have been doing a timber business fo-rty 20 
years. 

·Q·. When did you retire from the1 timber busi-
nes,s 1 A. I am not exactly retired, but I am not 
doing anything. I am operating yet but I am not 
working, mys-elf. 

Q. Do you remember a transaction that occur-
red between you and Mr. ·Muelle.r on February 
6th, 192'1 f A. 19,22. 

,Q. What led up to that contract, Mr. Sarson f 
A. I bought a wood lot of Mr. Walt•e,rs, that ad- 30 
joined Mr. Mueller, and we made arrange .ments 
that I should take the timber, and he the land-

!1r. Smith: If the Court please, I ob-
ject. 'This is a written contract, and must 
speak for itself. 

:.Mr. Roseberry: This : went to the, con-
sideration, your Honor. 

The Court: Objection sustained. 
40 
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George W. Sarson-Direct 

1Q. Did you have any arrangement with Mr. 
Mueller about taking off the timber on the. forty-
three acre tract of land 1' A. Yes., sir. 

Q. Was it in writing1 A. Yes, sir. 
Q'. I will show you a writing with the name 

10 "William Muelle 1r" on it. Is that the writing1 
A. 'That is my writing. 

20 

Q. I ask you if that is the writing that Mr. 
Mueller made 1 A. I did not see him sign that. 

Q. Is that his signature 1 

Mr. Smith: If the Court please ., we will 
admit that is William Mueller's signature. 

The Court: Very well. 
Mr. Roseberry: Then I will offe,r this 

in evidence. 
Mr. Smith: No objection. 
The Court: It may be miarke.d. 
(Paper referred to and offered in evi-

dence is marked Exhibit P-1.) 
(:~1:r. Ros,eberry re·ads E,xhibit P-1 to the 

jury.) 

,Q. Where is that w,ood lot of forty-three acres 1 
A. In Franklin Tovrnship, between Broadway and 

3 o 11:ontanna. 
'Q. Was it one entire lot or more than one 1 A. 

Two tracts. 
1Q. They were conveyed by Peter S. W alt ,ers to 

the defendant, Mr. Mueller 1 A. Yes, sir. 

Mr. Roseberry: vVe now offer in evi-
dence a deed from Peter S. Walters. •and 
wife to William :Mueller, bearing date Feb-
ruary 6th, 192·2, and recorded in Volume 

40 224 of the Register of Deeds of the Vl arren 
County Clerk's office, on page 5916. 

19 

George W. Sarso 'n-Direct 

Mr. Smith: We ha.ve no objection to 
that. 

l\1r. Roseberry: The record is not here 
but we ask that this be marked. 

(Paper referredi to is marked Exhibit 
P-2.) 

Q. How many lots do you say comprised these 
forty-three acres 1 A. Two. 

,Q. How man~ acres in each 1 A. 'Twenty-four 
in one and nineteen in the other. 

10 

'Q. After you had purchased this timber, what 
did JiOU do with relation to cutting it 1 A. I com~ 
menced cutting at once, but the coal mines went 
on strike and I had no sale for it and I quit cutting 
then for that year. 2 O 

Q. Did you see Mr. Mueller about any extension 
of time 1 A. Yes, sir. 

Q. When was that 1 A. In the spring of 19,23. 
,Q. What wa.s your conversation with reference 

to taking this timber off ·of this tr ,act of land1 A. 
I had made a contra.ct with a 11r. Cooper to take 
it off, in 1923, but he took one car load and then 
fell down, and I went to see Mr. Mueller and told 
him the situation, that the mines by shutting down 30 had put me back a year, and I asked him whether 
he-

Mr. Smith: I o hj ect to that ·and move 
to strike it out, that the mine was ·O·ut of 
·work a year. 

The Oourt: I do not see how it is ma-
terial at this timB. 

T\1:r. Smith: I do not see how it binds 
us, that the mines were on strike. 

Mr. Roseberry: Well, it shows the 40 

reason that he told Mr. Mueller. 

.. 
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Mr. Smith: I do not understand that 
he told it to him. 

1Q. What did you say to Mr. Muel1er1 A. I 
told Mr. Mueller that the strike was on and it 

10 had put me hack a ye·ar. 
Mr. Smith: All right. 

A. And I asked him whether he would give me 
another year's extension. I told him ~/.Ir. Baylor, 
.another neighbor of hiS:, had given me an exten-
sion of a year hut Mr. Baylor would not take a.ny 
pay and he was an old man, eighty-three years 
old, and I wanted to get that off as soon as I 
could, and I asked Mr. Mueller whether he would 

20 give m.e another year, and he said he would, and 
I asked Mr. 11:ueller what he wanted and he said, 
"Nothing." He: said my son-in-law and I had 
done him a fa.vor and he called it even; but I told 
Mr. J\1ueller I would pay the taxes for 192:3 and 
also give him half a dozen poplar trees on the lot 
for his building operations. N o-w, Mr. Muelle.r 
did not say whether he would accept the trees , or 
not, but I see they are gone. 

3 Then I met him on the road, going to Phillips-
. O burg, and vve talked the matter over and I told · 

him we would go back to the house and sign a 
paper, and he said he was going to Phillipsburg 
,and I said if he had no objection I would ride 
along with him, and I rode with him and after 
we got started, apparently he had been drink-

The Court: Strike it out. 

4 0 A. We went to Phillipsburg. I thought we 
would g.o to 11:r. Smith's office and get this paper 
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drawn up but when we went into Phillipsburg he 
did not stop there-

,Q. •Well, did you see him afterward 1 A. After 
that day1 

Q. You went to Phillipsburg with him 1 A. 
10 Yes, sir. 

,Q. Did you come. back with him1 A. No. I 
told him-instead of s,topping at the Square, he 
went right up South Main :Street. 

.Q. Well, you did not see him again that day1 
A. No. 

Q. And you went home 1 A. Yes, sir. 
1Q. Was that tax to be paid for the year 19122· or 

1'923,1 
Mr. Smith: Ohjeeted to, as leading. . 20 
The Court: It is fairly leading. 

,Q. When was tha.t tax 1 For what year was that 
tax to he paid 1 

Mr. Smith: I object to that as leading. 
The Court: Objeiction sustained. 
Mr. Roseberry: I pray an exception. 
The. Court: :There has been nothing 

about any tax in evidence. 
Mr. Roseberry: Mr. Sarson said that he 30 

told him that he w·ould pay the tax for one.-
year. 

r]'he· Court : 1The objection is sustained. 
You may state your question. 

,Q. There was nothing said about the tax then, 
was there, or was there not 1 A. Ye~. 

Q. Well, what was said 1 A. I told him I would 
pay the tax for the· year 19213. 

Q. What did he say1 A. He did not say any- 40 
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thing. I told him when he got his tax notice to 
bring it around. 

,Q. That was afte ,r he gave you the extension 
of one year? A. At the , same time. 

Q1. Did you, or did you no:t rely upon that ex-
10 tension of one-· year 1' A. Yes, sir. 

Q. You saw Mr. Mueller afterward, did you 
not? A. Yes, sir. The latter part of January, 
192'4. 

Q. What was the occasion of your seeing hin1 
at that tim.e1? A. I had heard that Mr. Mueller 
was , not going to give me the year, and I went 
down-he works e1very day, and I went down one 
Sunday afternoon just to ask whether he intended 

20 to give, me the year or not, and he said no, and we 
talked a while, and he wanted to give me one 
tract, nineteen acres, and he keep the twenty-four, 
and I said we1 would not do that. 'Then he said 
he would give me two months to take it off the 
whole tract. 

Q. Where did that occur? A. ln his , house. 
Q. Who was there 1· A. All his family, I guess. 
Q·. Then you left, did y,ou? A. Y e·s, sir. 
Q. W11en was the next time , you heard from 

30 Mr. Mueller1 A. A few nights after that I heard 
-Mr. Pierson telephoned me. 

1Q. What did he tell you? 
Mr. Smith: I object to that. 
Mr. Roseberry: We will connect it up 

by Mr. Sarson's testimony. 
'The Court: I will receive , it subject to 

being made c,ompeten t. 
Mr: Smith: I will reserve rny right to 

40 object later on. 
The Court: Certainly. 
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A~ I had a telephone call one night or two or 
three : nights after that. :M.:r. Pierson phoned me 
saying that Mr. Muelle-r was there and he would 
not give me two months . to take off all but I could 
have two months to take off one tract, the nine-
te,en acre tract, and he would kee:p one tract. 10 

Q. 1Did he say anything a.bout the twenty-four 
acre , tract, the down timber on it 1 A. He s.aid I 
could have the down timber on the twernty-four 
acre tract. 

Q. Did he say anything about ge,tting the stand-
ing timber on the twenty-four acre 1 tract1 · A. No, 
sir. That is all he said. 

Q. When you had that interview at the house, 
what did you do with reference to taking off this 20 
timber? ' A. Well, there .· was only a we,ek or two 
le·ft then before the two years ex'pirect, and I got 
off all I could before it expired. 

'Q. How many men and teams did you hire 1· A. 
\Ve had about a dozen men and four teams. 

Mr. R.oseberry: Do you admit the notice 
by Mr. ]\t{ueller to Mr. Sarson, .not to cut1 

Mr. Smith: Yes, we admit that. 
Mr. Roseberry: I offer it in evide.nce. 
(Notice referred to is marked Exhibit 30 

P-3.) 
(Mr. Roseberry reads E.xhibit P-3 to the 

jury.) 
Q.. Who served that notice on you 1 A. Mrs. 

Mueller. 
Q. Where? A.· Along the road, by her house. 
·Q. On the wood tract? A. No, sir; on the, pub-

lic road. 40 
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·Q. Where your wo.od tract was 1 A. Yes, sir. 

Mr. Smith: I object to that as leading. 
IT'he Court: Well, it is, in now. I will 

le•t it stand. 

10 Q. Did you say anything to Mr. Mueller after 
you got that notice about removing any of the 
timber from the road, and if so, what did you 
say to him f· A. ~he night I got the notice. I m,e:t 
Mr. Mueller at Squire Piers ·on's office and I asked 
whethe 1r he would give me. permission to remove 
some logs from the public road; I wa.s. afraid 
somebody might run into them and I would have 
damages to pay; and he said ye-s, and I asked him 

20 then whether he wanted me to quit and he said 
he did, so I did. 

30 

Q-. Was. there , ever afterwards permission given 
you to take , off either the cut or standing timber 
on this forty-three acre tra.ctf A. No, sir. 

Mr. Roseberry: 1-Ie·re is a demand on 
Mr. Muelle •r. M,r. Thatcher is the sub-
scribing witness, and I imagine you will 
not object to that. 

Mr. Smith: I do. not obje•ct to that. 'The 
original of that was served. 

Mr. Roseberry: We offer the notice 
served on Mr. l\1ueller in evidence. 

(Notice referred to and offered in evi-
dence was marked Exhibit P-4.) 

(lv'.Ir. Roseberry reads Exhibit P-4 to the 
jury.) 

,Q. Was there any permission given you by Mr. 
Mueller afte ,r that notice was served, to take off 

40 d' . b oz A N . any of the cut or sta.n 1ng bm, er . . o, sir. 
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Q. How much cut timber was · on thes ,e pre--
mises f When notice was given you to -quit on 
February 8th, 1'9'24, how· much cut timber was 
there : on: this forty-three acre tract 1 A. Mr. 
Cooper, who had the contract to take that timber 
off, got one carload in the .spring of 1'923 and I 10 
had cut another strip of timber in 19122·. Mr. 
Cooper had taken his , all away. 
. ·Q. How about yours f A. I only got one load 

off of mine. 
Q. How much was left on there f A. Well, all. 
·Q. What do you m.ean by "all" f A. I see by 

my account I paid out $44.55 for cutting timhe ·r-
a.nd I got one load of that. 

•Q1
• How much did you pay for cutfang the tim- 20 

berf 
Mr. Smith: I object to tha.t. question un-

less it relates to the particular cut timber 
that ·was left on the premis.es at the : ter-
mination of the two years or wheneve :r he 
·alleges the breach to he made. 

The Court : It will have to be connected. 

iQ. How much was left there, Mr . Sarson, after 
the 8th of February, 1924, of cut timberf A. 

30 All that I paid for, the $44-

The Court : No. 

Q. How much did you leave there, how many 
props and how many ties f A. Well, I think ne,arly 
two acres, perhaps one hundred and fifty or two 
hundred dollars. 

The Court: Strike ,it out. 
Q. How many props did you have there, Mr. 

4 0 Sarson f A. I do not kno,w how many; I never 
counted them. 
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Q. As near as you can tell-mine props 1 

Mr. Smith: If the Court pleiase, not as 
near as he can tell. This proof must be 
spe·cific. 

The Oourt : Yes, he cannot speculate. 
He can give us his heist recollection. 

The Witnes ,s: There were t:i:es, o.n that 
lot that I got. 

1Q. Well, what about the tie timber1 A. How 
much was it worth 1 

Q. How many ties did you have there, as near 
as you can tell 1 A. I have no -account of them. 

•Q. As near as you can tell 1 

Mr. Smith: If the- Court please, I ob-· 
ject to that question as, improper. 

1The Court : Yes•, he says he does not 
know; that he ha.d no account of them. 

Q. How much was the timber worth that was 
left the-re? 

Mr. Smith: I object to that unless he 
specifies how much it is. 

The Court: Objection sustained. 

Q. 1Can 't you tell how many mine ties and props 
·were left there on Fe-bruary eighth? A. No, sir. 

1Q. As near as you can: tell how much was 
left there 1 A. I said from one hundred and fifty 
to two hundred dollars. 

Mr. Smith: I object. 
The Court: Strike it out. 

Q. I asked you how many mine props or ties? 
A. They were all mine ties, there. 
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Q. What was the length of the mine ties? A. 
Five , feet. 

Q. What was the length of the props 1 A. 
The,re. were no props cut on that strip. 

Q. I 1nean, on the forty-three acre. tract, that 
was left there on the forty-three acre . tract? A. 10 
'There were · two cars left there, what we cut on 
February 1st, 192~. We cut on: the nurth side· o.f 
the lot and this I got was , on the south side-

Q. Listen to what I ask you. I ask you how 
much cut timber was left on the forty-three acre 
tract, that is, the two tracts, on the 8th of Feb-
ruary, 192~ 1 A. We left two carloads on the 
north of the tract, where we cut on the first of 
February, and the other was cut the year before 20 that. 

The Court: That was taken off, was it 
not1 

The Witness: No. vVe cut five loads the 
first of February, 19'24, and took three , car . 
loads and left two car loads on the lot. 

·Q·. How much was in a car load 1 What s,ize 
was this timber 1 A. We cut on that -

·Q. What was the size of the timbe-r you left 
there 1 A. Six inches thick and ten inches thick, 3 0 
about a carload of each. 

Q. What was the price of the ten-inch diameter? 
A. Eight cents a foot, lineal measure. 

Mr . . Smith: I would like to have that 
limited ·as to particulars, when and where. 

:M:r. Roseberry: At that time. 
Mr. Smith: And particularly at that 

place. 
The Court : I presume it all cannot be 4 O 

asked in one question. 
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q,. What was the price - for the eight-inch tim-
ber a lineal foot 1 A. Six-

Mr. Smith: I object to that unless . it is-
limited as of February 8th, 1912'4; and then _ 
unless he also fixes it as to the value of the 
timber at the place whe,re it la.y on the· 
premises of the defendant. 

The Court: It will be confined to that. 
(Last que.stion read.) 
Th(j Witness: Six cents a foot. 

Q. And of the six-inch 1 A. Three cents a foot; 
-and eight cents for ten-inch. 

Q. Where did you deliver this , timber on board 
20 the car1 A. Broadway. 

Q. How far was Broadway from where this tim-
ber was 1 A. A mile and ·a half. 

-Q. Was it down hilH A. D·own hill. 
Mr. Smith: I object to that unless that 

is specified as to this particular ti1nber. 
The Court .: What it cost to cut this par-

ticular timber, these two carloads that were 
left on the tract on February 8th, 19124. 

3 o A. The contract with Mr. Cooper was that he 
·was to have fifty-five per cent of what I got, and 
this cos.t about the same as what I cut. 

Q. Then it ·was worth to you then on the lot 
forty-five cents a, foot1 A. Forty-five per c.ent of · 
what I got. 

•Q'. How much was a carload worth 1 A.. It 
would average about two hundred dollars. 

Q. When w-as the last car you sold before that 1 

4 0 
A. I think a n1onth · later. They hadn't got it 
quite all cut. We loaded two ears on the four ~ 

29 

George W. Sa,rsofJl!r-Direct 

teenth of February, and the other car was not 
loaded until later on. What we took out into the 
road we did not get to the station right away. 

Q. Did you load two carloads of this same kind 
of timber and ship it on the fourteenth of Feh-
ruary1 A. Two cars that day. 10 

Q. What did they bring you 1 

Mr. Smith: I object to wh.at they brought 
there. 1'1y understanding is that he is, now 
asking the question as to, the price- .at 
Broadway, away from this woodlot, ready 
for shipment, and unless that is in some 
way related to it I think it is absolutely 
immaterial at this time. 

:The Court: Would it not be material, 2 O 
Mr. Smith, if you had the price at Broad-
way and then it was shown what the cost 
of hauling the two cars was 1 

Mr. Smith: I un_dersta .nd the fifty-five 
per eent includes the : hauling down there to 
the cars. 

Mr. Roseberry: Yes. 
Mr. Smith: I think we ought to have it 

confined to what it was worth before it was 
moved off the premises to the public road 3 O 
do,vn there-. If you can estimate · that I 
have no objection. 

The Court: If he says that he got forty-
five per cent of the value of what was paid 
for it, is that not the price 1 

Mr. Smith: No, I think not, because that 
would be his profit after it wa.s moved or 
taken down there. In other words, he has 
not brought the goods to the market, and 40 
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we are limited to right at that particular 
point, and I insist it n1ust be lirnited there. 

The Court: There is no que·s.Uon but 
that thei value is the value of the: timber on 
the property in question. 

(Previous testimony read as follows: 
"Q. Did you load two carloads of this same 
kind of timber and ship it on the fourteenth 
of February1 A. T,vo• cars that day. 

Q. What did they bring you 1 '') 
The Court: I will allow the question. 
Mr. Smith: I _pray an exception. 
The Court: You may have ·an exception. 

A. One c.a.r brought $2135.48; the other car 
20 brought $174.78. 

30 

q. What was the cost of hauling it from the 
wood lot and putting it on the car at Broadway °?' 
A. Fifty-five pe,r cent-

·Q. That is for cutting and- yes, I know. 
l\1:r. Smith: If the Court pleas ·e, I ob-

je,ct to counsel saying "I know." 
Mr. Roseberry: I suppose you want to 

examine him-
The Court: I think we would all get 

·along much faster if counsel ,vould: address 
the Court instead of addressing each other. 
.we ·will reeess until one-thirty. 

( At 12' :30 o'clock in the afte.rnoon a re-
cess was taken until 1 :30 o'clock in. the 
afternoon.) 
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(Previous question read as follo.ws: 

"What was the cost of hauling it fron1 the 
wood lot and putting it on the car at Broad-
way1'') 

The "\Vitness: That was everything ex- 1 O 
cept the cutting. The cutting would be 
about $2:5 to ·a carload. 

Q. Did you estimate tha.t in your forty-five per 
cent profit, the fact that you had cut the timber1 . 
A. No, the two carloads would be that-

·Q. No. Answ ·er. the question. Did you esti-
mate , the fact that you had cut this 1 timber in 

' your profit of forty-five per cent, where you cut 
the timber and not the other man 1 A. No, sir. 20 

:Q. You said that where · they cut the timhe.r and 
hauled it and loaded it on the car would cost about 
fifty-five pe·r cent 1 A. Yes, sir. 

'Q1. And that you would have a profit of about 
forty-five , per cent 1 A. Yes, sir. 

Q. ff you cut the timber would your profit be 
more or less 1 

Mr. Smith: If the Court please, he has 
not answered that other question. Is it 30 
withdrawn1 

( Previous question read, as, follows '' Did 
you estimate the fact that you had cut this 
timber in your profit of forty-five per cent, 
where you cut the timber and not the other 
man 1 ") 

r_rhe Witness: The two carloads-
The Court: No. A.nswer the question. 

Did you estimate that in your price of 
forty-five per cent 1' 40 
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T'.he vVitness: Well, the cutting, ·per-
haps, wo-qld be about ten per c.ent. 

Q·. AdditionaU A. No. 
-Q. Where you estimated the fifty-five , per cent, 

10 wha.t was that for1 A. That was for everything, 
delivered on the cars; cutting, hauling and load-. 1ng. 

Q. In that you get forty-five per cent, you ,said 1 
A. Forty-p.ve per cent net. 

·Q. _vVhere you cut the timber, but that was not 
estimated in the forty-five per cent for cutting, 
hauling and loading, what difference would it 

' . 

make 1 A. Twenty-five dollars on a carload. 
1Q·. 'Then, beside your forty-five per cent you 

20 would be entitled to twenty-five dollars for cutting 
it-in your estimate~ A. I do not understand 
you. 

Q·. You made forty-five -per cent when it was 
cut and hauled and loaded on the ca.rs~ A. Yes. 

Q. N o-,v, if you cut it then all that had to be 
done would he to haul it and load it on the ca.r1 
A. Yes, sir. 

·Q. I~ your forty-five per cent did you or not es-
30 timate the fact that you had cut it and not the 

other man~ A. If the , other man cut it I would 
get forty-five per cent, and if he did not cut it 
it would be about twenty-five dollars a car less. 

40 

'Q. That is more than the forty-five per cent 1 
A. I would give him more than the forty-five per 
cent. 

1Q. Do you know whether any poplar trees had 
been cut on your lot~ A. I gave l\f r. Mueller half 
a dozen poplar trees. 
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Q'. Do you know whether they were cut or not~ 
A. They are gone. 

Q. How about the tax~ A. I was to pay the 
tax. He never sent me any hill. 

1Q. \Tax for what year 1 A. 1923; the a.sse.ss-
ment of 1'912'3, that would be assessed in Octobe-r 10 
and we would get our bills in April and pay them 
in May . 

·Q. That would be payable in 19,24 A. 19124. 
Q. Did you hear him testify in relation to his 

coming to your house for that tax 1 A. Yes, ,Sir; 
he said he, came there with a tax bill hut I wa.s, 
not home and he never left it. 

Q. How close did this timber tract come up to 
this house and lot~ A. It joined it, close. 20 

q,. How far from the house is it~· A. The , line 
would be twenty-five feet from the house. 

:Q. It runs alongside of the house 1 A. Yes, sir. 
'Q. Did you ever see any of your props or ties 

on his wood pile~ A. Ye·s, sir. 

Mr. Smith: I object to that as imma-
terial and irrelev ,an t at this time. 

T'he Court: I do not see how it is ma-
terial. 

Mr. Roseherry: It is material in this 30 

way-I will ask another question. 
Mr. .Smith: His: answer was taken, I 

think. I got the ·objection in a·s .s,oon a-s. I 
could. I move to strike out the answer. 

The Court: Yes. Obje ,ction sustained 
and the answer will be stricken out. 

Q1
• Did you see any of ygur timber gone, on this 

wood lot of yours, any ties or props~ A. I s,aw 4 0 
ties on his wood pile, the same l~ind a·s mine. 
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Mr. Smith: I move to -strike that out as, 
not re.sponsive. 

The Court: Strike it out. 
Mr. Roseberry: I insist, your Honor, 

that that is responsive. 
The ,Oourt: N-o. He said he saw some 

ties on there the same a.s his. 

Q1
• Did they look like yours 1 

Mr. Smith: Objected to. 
The Court: Objection sustained. 

Q. Do you know whether Mr. Mueller 
around there any pr ·ops, or tie .s that were 

had 
like 

. yours1 
20 l\!Ir. Smith: . Obj-ected to as incompetent, 

irrelevant and immaterial 

30 

11:r. Ros-eberry: · Your Honor, I have a 
perfect right to show tha.t Mr. Mueller got 
•our ties, but I cannot .show it all in one 
breath. It may be I have to show it by 
asking several questi-ons. 

(La ·st question read.) 
·The Witness: I never saw any like mine. 
The Court: Plea ,se do not answer ques-

tions , ·when an ·objection is made until the 
Court has · ruled .on it. You may answer 
that · question. 

M:r. Smith: I pray an exception. 
The Court: You may have an ~xception. 

·· ·Q,. What did you .say1 A. I said I never saw 
any around ·his place like mine. 

Q. But those that you saw in the -pile-did you 
40 see any roads: ·or anything going thr ,ough that 

wood lot to your wood pile 1 
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Mr. Smith: I object to that on the 
ground there is no evidence he saw any on 
his , pile. I ·object to the · question in its . 
present form on that gr-o-q,nd. 

The Court: Objection ,sustained. 

Q. Did you see where roads , had !been . made 
running from his . wood pile up into your timber 
lot, which indicated drawing of the timber from 
your l,ot to that wood pile 1 

Mr. Smith: I obje .ct to that on the 
,ground it calls for a. conclusion. 

The Court: Objection sustained. 
Mr. Roseberry: I pray an ex,ception . 

10 

The Court: You may have an exception. 20 

Qi. Did you ,see anything that indicated that 
this-

The Oourt: N,o . . All this : witnes :s! can 
state is what he saw, if he ,can ,state it at 
all, and the jury can draw the inference 
from what he .saw. He cannot draw his 
own inference. 

Mr. Roseberry: Yes, but I have a per-
fect right to show that he -saw timber on 30 this wood pile. 

The Court: Yes, ibut he .cannot say that 
what he• saw indicated so and ,so. He can 
tell us what he saw and the jury can say 
whether it indicated certain things · or not. 

l\!Ir. R·oseberry: I thought that was the 
question I asked. 

'Ihe Court: You asked if he saw certain 
-thin.gs that indicated -certain things ·. That 
question is objectionable. 40 
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Mr. Roseberry: I will put it in a different 
way. 

Q1
• Did you s-ee any roads made from your wood 

lot to this wood pile 1' 

Mr. Smith: If the Oourt p1ea,se, I ob-
ject to . that. There may be roads any-
where throug·h there that may have been 
made at any time. 

IT'he Court: I do not see the materiality 
of it, Mr. Smith although I will allow that 
question at the pres ·ent. 

Mr. Smith: I will pray an e~ception. 
The Court: Y e:S. 
(La.st question read.) 

A. Yes, sir. 
Q. And what did you •see ,on the wood pile 1 

Mr. Smith: I ohject to that as, incompe-
tent, irrelevant and immaterial. I do not 
:s.ee how what he saw there ha ,s anything to 
do with it. He has : te,stified that he did 
not ,see anything. 

Mr. Roseberry: Your Honor, we have a 
right to ask what he saw. 

The Court : He ,said he saw some w•ood 
there that looked like his. 

Mr. Smith : He further said he did not 
see anything in there; that Mr. Mueller did 
not have anything like his around his place. 

Mr. Roseberry: He did say that Mr. 
Mueller did not have any tie•s or mine 
props on his pla.ce, but what he saw in there 
looked like his . tie•s and props. 
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The Court: When were these o bserva-
ti,ons made tha.t you are ta lking about, Mr. 
Sarson f 

The Witness: I ,saw those ties · on his-
wood pile that .Sunday -afternoon when I 
went to -s:ee· him. 10 

The Court: When was that 1 
The Witness: About the latter part of 

January, 19124. 
·The Court: I will allow the question. 
Mr. Smith: I pray an e~ception. 
The Court : Yes•. 
(La.st question read.) 

A. Ties-. 

Mr. Ro,seberry: Cros:s-examine. 

CROSS-EXAMINATION by Mr. Smith: 
Q1

• Y·ou d:o not kno-,v ·whose they were, do you 1 
A. No, not of my ,own knowledge. 

Q. Just when did you have this: first conversa-
tion with 1\1r. Mueller with reference to the year's 
extension f A. vVe 1o.aded Cooper's car on the 
thirtieth day of March. It would be ,a month 

20 

after that, ahout. 3 0 
Q. What year1 · A. 19·23. 
Q. You had then · had -one full year 1: A. Yes, 

s1r. 
Q. During the year 19·22 did you remove any 

timber at all f A. No. The strike was on then. 
Q. You did not cut any timber then, did you 1 

A. No. Mr. Cooper ,cut one carload. 
Qi. And that was in 192,31 A. Y e·s, sir. 
Q·. Mr. -Cooper h.ad -a contract f.or fifty-five per 40 

.,. .- - ... . 
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cent for cutting and hauling down there 1 A. And 
for loading. 

Q. That including loading it on the ear 1 A. 
Yes. 

Q. Wa ,sn't there a dispute between you and Mr. 
10 Cooper 1· Didn't he give up this c:ontract? A. 

Yes, ,sir. 
Q. And didn't he give it up because he claimed 

you had agreed to pay more than you were pay-
ing him 1 A. Well, he was to have fifty-five per 
cent when he finishea his joh and I only paid him 
fifty per cent and gave him a bonus , of five pe·r 
cent. That car he Joaded he got fifty per ,cent for 
and then he quit. 

20 Q. Wasn't there a di ,spute as to furnishing the 
wire and other materials and the paying some 
other cos•ts in connection with the loading? A. 
T·hat was the excus-e. He .s,aid he had to buy the 
wire and that cost ahout a dollar and a half a 
car. 

Q,. And didn't he· claim there were some other 
co.sts you had agreed to pay, and wa,sn 't that why 
he threw up the job 1 A. He-did not say so. He 
,said he quit because I would not pay for the wire. 

3 0 Q. Did you make any effort to get anyone else 
to remove the ties at that time? · A. We were • 
busy cutting off another lot at the time-

Q. No. Did you make ;any effort? A. No. 
Q1

• You had ,some other men w·orking for you, 
didn't you? · A. Yes, sir. 

Q. And were they under contract 1 A. In that 
lot? 

Q. No; on any other lot? A. Wen, that sum-
40 1ner-one n1an was cutting off the lot on this con-

tract-
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Q. When did Mr. Cooper ,cut thos ie ties-1· A. 
In the spring of 19123. 

Q·. And had he been cutting some before that, . 
~!larch, 19'2,2? A. It must have been, because we 
loaded them the thirtieth day of March. 

Q. How many cars did he •cut then? : A. One. 10 
Q. And that carload wa.s hauled down and 

loaded? A. Yes. Then he· had fiftee .n hundred 
feet of six inch that he did not have a carload of 
and we loaded it in with my ear. 

Q. He cut some additional and that was moved 
off the wood lot and put on a car that you were 
lioading from another place 1 A. No; the · same 
place. 

Q. Where did you .store them? A. On the rail- 20 
road. 

Q. 'There is quite a large pla ,ce for storing ties 
· •and timber at Broadway station, isn't there? ' A. 

Yes, sir. 
Q. And you usually have , quite a lot of ties 1 and 

mine props and ti1nber of the clas ,s you were · get-
ting out of this tract there, didn't you? A. There 
was no others there at Broadway except his, at 
that time. 

Q. D-on't you frequently have a lot stored -1' A. 30 
Y e·s, but not t·hat time, though. We were not. cut-
ting there. We were loading at W as:hington and 
Stewartsville then. 

Q1
• Did you have any stored at the other pla:ee? 

A. We never stored very long. When we had a 
carload we lo.aded it. 

'Q. 'The timber was such that you had no trouble 
shipping it.? A. There was never any trouble 
selling it. 40 
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Q. What kind of a lot was this, where the timber 
that was · cut lay when you went hack up the-re~ 
A. It wa,s a .side hill Jot. 

Q. Is it very steep~ A. Pretty steep, ye:S, sir. 
Q. D·oes it require quite ,some labor to get it 

10 down from where your timber was on that wood 
lot, down t,o the public road, •Or not 1 A. Which 
timber~ 

Q. The timber that was · there when you left 
there, this pile of cut timber~ A. Yes. 

Q. It would require a great deal of labor t·o 
have gotten it out there, wouldn't it1 A. Yes, 
sir. 

Q. Isn't that more than usual for the labor that 
20 would be required to take that down to the road 

and to the s1ta tion-isn 't that more than is usual 
in .getting out mining props and ties, by reason 
of its . being a steep hill 1ot 1· A. No. 

Q. It would 1be pretty •costly, wouldn't it 1 A. 
It would cost a little more to haul it down and 
,cut it. 

Q. H0,w m.uch did you pay for .cutting these tw·o 
carloads~ · A. One man worked by the week. He 
was only there a week. There were three cars 

30 instead of tw,o. You gave me notice to furnish 
my ho·ok account for six months, and I made :a mis1-
take before dinner. It wa·s three car ,s instead of 
two. One of those cars , was loaded after that. 
You .served notice to produce the books for that 
time before the two cars were loaded, that was . 
nearly six months, and the other one after that. 

Q. You say there were two cars · cut 1 A. Yes., 
Slf. 

4 o Q,. That were left on the lot 1 A. Y e-s ; one six 
and one ten. 
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Q. H,ow much did you pay for cutting thos ,e 
two cars1 Do you have that whole amount of 
cutting the five ,cars 1· A. One man worked all 
the week and I paid him the ,same ais I did Mr. 
Ooor:er. _I do not know what his cutting and 
hauling did cost. 10 
. Q. My unde-rstanding is- this, that at that time 
1n January you cut five cars of mine props and 
ties 1 A. All mine props. 

Q. Y,ou hauled •off. and shipped three carloads :1' 
A. Yes, sir. 

Q'. How much did you pay for the cutting of 
those five carloads 1 A. I cannot tell you because 
that m.an cut by contract. 

Q. Who was , ,cutting it at that time f A. John 20 
Inscho. 

Q. Did he do the hauling1 A. He hauled his 
own. 

Q. How many men did you have • in there 1 A. 
He had three men. One to drive his team, ,one to 
cut; and he had an . old mule there to take, it down 
the hill. Our team .s would not go up there. 

Q. It wa·s too steep and hard to do it 1 A. Yes 
' Slf. 

Q,. How much did you pay Mr. Ins ,cho for all 30 
that work 1 Do you have · your ,books of account 1? 
A. Yes, sir. · 

Q. Can you refer to it and show me, how much 
you paid Mr. Irns1cho 1 A. I paid him ninety dol-
lars. 

Q. For all five •carloads ,1 A. No; for what he 
furnished. 

Qi. Y ?u paid him ninety dollar ,s 1 A. Yes, sir. 
Q. Did that include his hauling? A. 1That in- 4 o 

eluded his hauling and cutting and loading. 

7 
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Q. Did that include the two cado.ads that were 
left there? A. No. I cut that myself. 

Q. So Mr. Inscho does not come- in on the two 
carloads that were left there? A. No. 

Q1
• The ninety dollar ·s was- paid to him for the 

1 O three carloads. Now, how much did you pay 
your man for cutting those two carloads? A. I 
cannot :say that. I hired by the day. 

Q. Do you have a record of what you paid 7 A. 
I always paid the men every Saturday night and 
I never had an account of any man, but when he 
came in every Saturday night I paid him. 

Q·. D'O your hooks show how much you paid out? 
A. Yes, sir. 

20 Q. When did you do the cutting of these two 
,carloads? A. About the fir,st of February, 1912~. 

Q. You s1aid you went to work there in J anu-
ary? A. ·The last part of January. We were 
only there a wee·fu working. 

Q:. How many me,n did you have working, cut-
ting these tie ,s? A. I had three teams be.side my 
,own, and Mr. Inscho had one team. That was 
five teams. 

Q. The teams were used in hauling 7 A. Yes, 
30 sir. 

Q. They did not haul these two carloads that 
were left there? A. No, sir. 

Q1. Who did the cutting? · A. Some was · done 
by contract and some by the day. 

Q·. I mean, of these two carloads 1 A. I could 
not tell you. 

Q. Y·ou men did it? A. Yes. They cut the 
other two cars 1 too. They cut three cars. 

40 Q. But Mr. Inscho only cut one car 1 A. His 
work come to ninety dollar ·s. 
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Q. We want to know how much you paid for 
cutting these two carloads · of timber that were left 
there after February eight? A. 'fwenty-five 
dollar ·s a car or fifty dollars . wou1d be about the 
estimate. 

Q. That is what they .cost? A. Yes, ,sir. 
Q,. About how many carloads i in that tract there 

were you able to cut from an acre of ground? A. 
We ,cut five ,carloads from six acres 1 and ,six-
tenths. 

Q. So that it is about a carload to an acre? A. 
About a carload to an acre; yes,. 

Q. So that these two carloads prohahly repre-
·sented two acres of timber? · A. Two acres of 
timber. 

By the Court : 
Q. Now, :Mr. Sarson, you say that the cutting 

would cost about twenty-five dollars a carload? 
A. Yes, sir. 

Q. How much would the hauling- cos·t a carload 
from the place where, the timber was to the ca.rs? 
A. Well, a carload would be a hundred and ten 
dollars ,. 

10 

20 

Q. For the hauling? A. For the hauling, cut- 30 ting and loading. 
Q,. One hundred and ten dollars for the haul-

ing, cutting and loadingf A. Yes, sir; fifty-five 
per cent. 

Q. And two carloads average about two hun-
d re d doll ars-? A. About two hundred dollars. 

Q. ·Then your profit there was about ninety 
dollars a car load? A. About ninety dollar :si a 
carload; ye·s, sir. 

40 

. - ' .· .,,.- . 
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By Mr. Smith: 
Q. The hauling and taking down to the station 

wa,s the big part of getting the mine props ready 
for the market; isn't that true? A. Yes. It cost 
more. 

Q. Do you know what s1ize these ties were? 

The Court : He said one car was six 
inches and the other was ten. 

Q. How much did you receive for ten-inch mine 
props? A. We did not get any ten-inch props 
loaded. 

Q. They were only eight inches? A. We 
,s,hipped five car ,si there; two of six, two of eight 

2 O and one of ten. 
Q,. What did those two cars that ren1ained on 

the Mueller lot-what are they? What ,size, six 
or ten? A. Sixes • and tens. 

Q. How much did you receive for tens loaded 
on the car in February, 1924? A. I did not load 
any ten-inch. 

Q. Did you load any at any other pla ,ce ?: A. 
Yes, siir. 

Q. How much did you receive • for them at that 
30 time? A. Eight cents . a foot. 

Q. How much for six-inch? A. Three cents for 
six-inch. 

Q. Eight cents • for ten-inch-and how much did 
you receive , for eight-inch mine props? A. Six 
cents. 

By the Court : 
Q. How many feet to a car? A. Well, of six-

inch we generally loaded about six thousHnd feet, 
4 O -or •s•omewhere ,along there; and the eight-inch not 

so many. 
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Q. How about the ten-inch? , A. Well, it is, les,s 
yet. 

Q. How many feet do you load in a ear of ten-
inch? A. About two hundred and fifty feet. 

Q. Two hundred and fifty feet? A. Some-
where along there. 

Mr. Smith: I do not think he means : that, 
if the Court pleas ·e. 

Q. H,ow many fe·et -of ten-inch props? A. Oh, 
not two hundred and fifty. Twenty-five hundred 
feet. 

By Mr. Smith: 

10 

Q. Now, then -all -of thos 1e pri ,ces- were when 
these were loaded right on the ,car? A. Yes, sir. 20 

Q. That is what you received ?1 A. Yes, sir. 
Q. Have you ever sold mine props right in the 

woods, before they were hauled? A. No. 
Q. So you do not know what their value is at 

that point? A. N,o; I never sold them. 
Q1• Did you ever huy any mine props right in 

the woods? A. Not already cut. I bought a lot 
and cut them myself. I do not thinki I ever 
bought any cut in the woods. 

Q. N,ow, you say that this • was in 1923 after Mr. 3 0 
Cooper quit that you requested a years , extension~ 
A. Yes, sir. 

Q. Now, I wish you would jus ,t tell me what 
yo:u said that time •and what Mr. Mueller said 1 
A. I told Mr. Mueller the situation, that I was ' a 
year behind by the ,strike, and he ,said he ·would 
give me another year. 

Q. Was that all that wa,s .said? A. No. We-
talked the matter over. I asked what he wanted 40 
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and ·he .said, "Nothing." He· said my s,on-in-law 
and I had done him .a favor. I told him I would 
pay the tax that year; and there were half a 
dozen poplar tree •s he might cut for hims 1elf. 

Q. Where were those poplar trees . located 1 A. 
10 In the lot, one just by the house. 

Q. Do you recall testifying at the first trial 
of this ,caS'e 1 A. I do. 

Q. Didn't you testify there that there wa:s no 
conside-ration then agreed on for his agreeing to 
extend for the year 1 A. Yes, that is what I said, 
no money -consideration. 

Q. You said there was no -consideration of anJ 
kind, didn't you 1· A. There wa•s not, at _ that 

20 time. It was a promise of a consideration. 
Q. That is, you promised to do it 1 A. Yes, :sir. 
Q. Did you ever pay that tax 0? A. He· never 

gave me any bill. 
Q. Did you ever offer to pay the tax 1 A. No. 

I never ref used. 
Q. Did you go and a·sk him for a bill 1 A. No. 

He· was at my house to get the tax once and I 
was not home-. so he says. 

Q. Did you cut any af te-r that 1· A. After those 
30 two ear loads 11 

Q. No; after you had this conversation extend-
ing the time for a year1 A. We cut on until the 
two years were up. 

Q,. vVho did the ,ootting after that 1 A. Aft~-r 
the two years was up, no.body. 

Q. Who did the cutting after Mr. Mueller, -as 
you allege, had extended the time f.or a year 1 
A. V\T e cut five. loads in a week. There was about 

4 o a. dozen men there. 
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Q. 'That was about a week before the end of the 
two years 1· A. Yes, sir. 

·Q. Now, when you had this agreeinent, you un-
derstood that he had extended it for a year 1 A. 
Ye,s. 

Q. That he had a.greed to it1 A. Yes, sir. 10 
Q. Why did you ask him for an extension of 

three months-1 A. I did not. He offered that. 
Q. Then yoru do not claim he ever extended it 

for three months 1 A. He ,said two months and 
. ' I said I would accept that if he would sign an 

agreement and he said he would not sign. 
Q. As: a matter -of fact you went there on a. 

Sunday in January, 19241' A. Yes, sir. 
Q. And found Mr. Mueller at home with his 20 

family1 A. Yes, sir. 
Q. Who else wa,s t~ere 1 Do you know 1 A. 

Nobody but his, family. 
Q. It happened on Sunday though 1 A. Y e.s, 

sir. That was the only time he was home he 
said. He v,rorks every day at Phillipsburg. 

Q. What did you say t•o him then 1i Just what 
was the -conversation at that time 1 A. I went 
there and told him I under ,stood he was not going 
to let me have the year and he .said yes, he wanted 3 0 
to keep the twenty-four acres and wanted to give 
the nineteen acres and I ,said I would not do that 
if he was not a man of his· w·ord we would have 
lawsuit. 

Q. You threatened a. lawsuit 1 A. I told him 
if he was not a man of his word we would have 
a lawsuit then and there and then he offered to 
give two months to take it off. 

Q. You had pretty hard words with him, didn't 40 
you 1 A. Well, yes. · 
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Q:. Did you threaten to send him to State Pris .-
•on if he did not give you an extension~ A. No, 
·sir. My .son-in-law kept him out of ,State Prison. 

Q. Oh, that is what you said to him. All right. 
· At that time you did not come to any agreement, 

lO did you~1 A. No. 
Q. Y·ou did not agree to a0eept the three 

. months~ A. I said I would if he would sign an 
a.greement' and he said he would not .sign. 

Q. So there wasn't any agreement on that Sun-
day~ A. No. 

Q. There was never any agreement to extend it 
for three months~ A. No; only two months. 

Q. Didn't he tell you at that time that he had 
20 not agreed to extend it for a year~ A. No. 

Q. Did he tell you then that you had not paid 
the tax as you agreed~ · A. N·o. I could not pay 
it. It Wa·s not due then. 

Q·. Did he tell you you h81d not paid the tax? 
A. There wa.s s.omething s-aid. 

Q. About the tax~ Wben A. He was to pay 
one hundred and fifty dollars and pay the tax; 
that was : the agreement. That wa·s what he say:s. 

Q. N,ow, as a matter of fact on that Sunday was 
3 0 the tax mentioned at all~ A. Y e-s. 

Q. And didn't he ask you to pay the tax and 
he would agree to do that~ · A. Yes, sir. 

Q. y OU did not agree to pay the tax then, did 
you~ A. Yes; I told him I would pay the tax. I 
told ·him to send the tax bill around and I would 
pay it. 

Q·. And didn't he say if you did not make any 
trouble he Virould give you two m·onths longer? 

4 0 A. That i,s what he said. 
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Q. You did not refuse to accept that two months 
.extension? A. U nles.s he signed. 

Q. Unle ·s,s: he signed a written agreement, isn't 
that true~ A. There wa,sn't any use of taking his 
word any more. 

Q. So you did not oome to any written agree ·- 10 
ment on that day~· A. No. 

Q. Now, you sent in teams right after that and 
put these men · to work to cut that timber~ A. 
Yes, sir. 

Q. You tried to get all off that you cou1d within 
the time that you had? A. Yes, sir. 

Q. Y·ou had not had anybody in there from 
March, 191213, to cut timber, had you1 A. No. 

Q. You did not .cut any timber at all in 19'23 2 0 
A. No. That is the reason I wanted to get that 
agreement for a year. 

·Q. Then you went and ,asked him for another 
agreement~ : A. No. I just went and asked him 
that Sunday whether he was going to live, up to 
the a.greement he h81d made. 

Qi. After that when did you next hear about 
this matter? A. About three nights after that 
Sunday, when .Squire Pier ,S!On phoned to me. 

Q. Where were you at the time1 A. Home. 30 
Q. Was there anything s,aid at that time~ A. 

Only that Squire Pierson phoned up. He said 
J\1r. Mueller was there and he said he would not 
give me two months for the whole amount but 
would give me two months for the nineteen acres. 

Q. Didn't he tell you that you could go in and 
haul the down timber~ A. Ye•s·; he .said I could 
have the nineteen aeres, and get what was -cut on 
the twenty-four acres. 40 

7 
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Q. And he was speaking for Mr. Mueller1 · · A. 
He said Mr. Mueller was there. 

Q. N•ow, then, after that, what happened 1 A. 
vVell, we went and got off what we could. 

Q,. The two years expired on the ;sixth of Feb-
10 ruary1 A. Yes,, sir. 

Q. Didn't you then receive this notice that was 
handed lo you by Mrs. Mueller 1 A. Yes, sir. 

Q. And you then took the notice 1 A. Yes, sir. 
Q. That night did you .see Mr. Mueller1 A. 

Yes, ,sir. 
Q. That was at Squire Piers.on 's office 1· A. 

Yes, sir. 
Q. Now, you testified that you asked Mr. Muel-

20 ler whether you ,could have ,son1e scattered log,s 
lying in the pruiblic road1 A. That is right. 

Q. Why did you ask Mr. Mueller for permis-
sion to remove logs that laid in a public road 1 A. 
The road was very narrow, and if anybody ran · 
in them I would be liable. 

Q. Why did you ask Mr. Mueller's permis ·sion 
to remove the logs 1 A. He served a notice on 
me not to take any more. 

Q. It was . on the public road wasn't it 1 A. 
3 o A,lon,g the public road. 

40 

Q. Were they on Mr. Mueller's pruperty1 A. 
·They were by the road. I do not know how far 
his property went. It goes to the middle of the 
road, I gues ·s. 

Q. Were they on his property or on the road 1 
A. On his· property, I gues,s. 

Q. He gave you permission, did he 1 A. Yes, . 
SU. 

Q. He did not refuse you any at that time 1 A. 
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I asked whether he wanted me to quit the job and 
he said, "Yes." 

Q. Q.uit cutting1 A. Q~it the job. 
Q·. Didn't you use the wo:vd ''cutting1 ·" A. 

N•o. I went and told-
Q. Did you use the word "cutting" at all that 10 

night when you asked for permis .sion f A. N-o. 
·Q. Didn't he tell you that he wanted you to quit 

cutting that timber 1 A. I asked whether I could 
move those log,s -and he said I could, and then I 

'd "D sai, ·, o you want me to quit 1" And he ,said, 
"Yes ,." . 

Q. But you did not us·e the word "cuttingf'' 
A. No. 

Q. So that is the only time that you asked for 20 
permission and waited until you got an answer 1 
A. Yes. 

Q,. Now, you never got an answer to this de-
mand that you had Mr. Thatcher serve on Mr. 
Mueller, did you 1' A. No. 

Q. Mr. Thatcher ,did not tell you that Mr. Muel-
ler re fus·ed permissi ·on, did he 1 A. He did not 
tell me anything about it. When he ,came back I 
asked whether he served the notice and he said 

' " Y e·s. " 3 O 
Q. Did you ever see Mr. Mueller to find out 

whether he had refused permis-sion in accordance 
with the demand 1 A. No. I depend .ed upon the 
demand. 

Q. And you did not care whether it was an-
swered or not W A. Yes, I •did. 

Q1

• Did you try to ,get an answer to the demandf 
A. No . 

Q. You never asked on any other occasion W 40 
A. No. 
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Q. The only occasio .n when you did ask for 
permission to haul the down timber you received 
it1 A. He served notice to stop and I went down 
and got his , permission to get the logs off the side 
of the road. 

10 Q. That is the ,only time you waited to get an 
answer as- to permis ,sion to remove the down tim-
ber or the timber that had been cut 1 A. Yes, 
SU. 

Q. By "down timber'' we mean tim 1ber that 
has been cut 1 A. Yes, sir. 

Q,. I runderstand that you received approxi-
mately h ,vo hundred dollars a ear for this · timber 
when it was loaded, ready to ship, is. that right 1 

20 A. Ye·s; it averaged that. 
Q. And that there were two carloads and that 

would oost approximately one hundred and ten 
dollars to cut, haul and load 1 A. Yes·, :sir. 

Q. Now, Mr. SarS'on, would that timber lying 
there, tho ,se two ,carloads, be worth anywhere 
nearly as, much as- if it was down at the station 1 
A. Oh, no. 

Q. How much would you pay for one car load 
of ten-inch mine props and one of eight-inch mine 

30 props lying right up there in the lot in February, 
19241 A. Well, it is owing to how far they were 
from the railroad. 

r Q. Right hy this place, how much would you 
pay for them, right there 1 A. If it is one hun-
dred and ten dollars. it would be twenty-five dol-
lars off. It is one hundred and ten dollar ·s for 
cutting, hauling or drawing and without the cut-
ting it would be twenty-five , dollars off. 

4 o Q. How much would you pay for those two car-
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lo.ads, per -carload, jus ,t as they laid there in Feb-
ruary 1924, without hauling1 A. I give him the 
market price, what he got for them, except the 
cutting. 

Qi. How much 1' A. One ,car comes: to two hun-
dred dollars- and to get it to market would give 10 
me one hundred and ten. N o-,v-then, the cutting 
would he about twenty-five dollars a car and that 
would be one• 'hundred and ten and twenty-five 
more, which would be one hundred and thirty-five. 

Q. That is., you would pay without it being 
hauled one hundred and thirty-five dollars 1 A. 
Yes-, s,ir. 

Q. Do I runderstand you would receive two hun-
dred dollar ,s for it1 And the hauling would cost 20 
one hundred and ten dollars le,ss, twenty-five dol-
lar ,s, which w·ould be eighty-five dollars 1 A. Yes. 

Q. ,So that your price would be one hundred 
and fifteen dollars per carload 1 A. Yes; I gues-s 
that is about right. 

Q. And you would pay that in that location 1 
A. Yes, sir. 

Q. But you never bought any timber anywhere 
cut, right there, without ,cutting and . hauling it 
your ,self 1· A. If a man had a small lot once in a 3 O 
while I would buy it off him. 

Q. How much would you. pay for that per car -
load 1 A. About what I would get out of him. 

Q. How much is that 1 A. The market priee. 
Q. How much would it be 1 A. Three, s,ix and 

eight cents. 
Q1

• You would pay the full price then even lay-
ing in the woods 1 A. I woruld haul it. 

Q. N,ow, how much did you get 1 A. Three ,!o 
cents for the six-inch-
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,Q. As it lay in the woods there, how much did 
you get for the n1ine props? : A. ·The market 
price. 

Q. How much money? Why don't you want to 
answer the question? A. I may be thick headed; 

10 I don't catch on probably. 
Q. How much did you actually pay for mine 

props cut and in the- woods, in money? A. Well, 
it woruld :be forty-five per cent. 

Q. Do you know how much you actually did 
pay? A. If a man had le.s,s than a ,carload I w·ould 
buy them of him. 

Qi. How much did you pay for them? A. I 
would buy them by the lump. 

20 Q. How much would it be? A. Well, for 
whatever we cou1d settle on ourselves. 

Q,. It ha ;sn 't much value then, has it? A. It 
ha ,s as much as mine. 

Q. Somebody had ,cut on those tracts before you 
bought them, hadn't they? A. Ye,s, sir. 

Q. And there was some cut timber at that time, 
was there? A. Well, I don't t 1hink so. 

Q. Did you see any? · A. He would not let me 
go on the lot to look. 

30 Q. I mean before. A. Before, yes; there was 
some there. 

Q. Wasn't there some out timber before you 
went on to cut? A. Very little. 

Q. Well, there was some, wasn't there? A. 
Yes, sir. 

Q. Somebody had cut over this traet before? 
A. Ye,s. 

Mr. Smith: Yes. 
40 
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MARVIN A. PIERSON, sworn for the plaintiff. 

Direct-examination by Mr. Roseberry: 
Q. Do you remember Mr. Mueller, the defend-

ant, coming to your place, ,some time the first part 
of February 19124? A. Ye.s, •sir. . 10 

Q. Do you remember what day it was? A. The 
fore part of February. I do not remember the 
date. 

Q. Just tell us what he said to you with ref-
erence to Mr. Sarson and ootting this , wood tract 
or hauling off. the timber off the wood tract. A. 
He came there and s:aid that Mr. Bars .on 's time 
had pra ,ctically expired and I :should eall him by 
telephone and tell him that 'he could have · two 20 
m•onths , to cut and: remove the tim ,ber from the one 
tract and remove the down timber from the other. 

Q. Did you call up Mr. Sa~s ion ?' A. I did. 
Q. And did you tell him what Mr. Mueller had 

said? A. Y e,s, sir. 
Q. And tell him in 1\1:r. Mueller's presence and 

hearing? A. Yes., sir. 

Mr. Roseberry: Cross -examine. 

CROSS-EXAMINATION by Mr. Smith: 3o 
Q. Who else was there in the office that nio-ht 

t:, ' 

Mr. Pierson? A. There was , .some other member 
of Mr. Mueller's family; I forget just who. 

Q. N,ow I understand that at that time Mr. 
Muell er gave Mr. Sarson permission to get the 
down timber? A. He said he would gi.ve him two 
months , to cut the timber standing on the one lot 
and remove the down timber from the other but 

' not to cut any more timber on that lot. 40 
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Q1
• He gave him perrnis.sion to move the timber 

that was •cut down 1· A. Ye·s, sir. 

Mr. Smith: That is all. 

10 
RE-DIRE 'CT EXAMINATION by Mr. Ros·e-

berry: 
Q. The down timber he w:as to remove from the 

one lot and not to ,cut any more timber on that 
lot, I understand 1 A. That is, right. 

QI. And the other lot he was · to cut the timber 
off and take the down timber both 1 A. He was• 
to give him two months ! to -cut and remove the 
timber from the one lot and remove the down tim-
ber from the other lot. 

20 Q. How any acres were in this lot he wa•s to cut 
and remove it from 1 A. I think it was nineteen. 

Mr. Ros·eberry: ·That is- all. 

RE-CROSS EXA1\1INATION by Mr. Smith: 
Q. What did Mr. Sarson ·s:ay -on the telephone 

about that 1 A. I do not remember that he a-ave 0 

any an.swer at all. 
Q. He did not accept the proposition 1 

30 Mr. Roseberry: I object to that. 

40 

The Court: Objection ,sustained. 
Mr. Smith: If the Court please, I think 

he is acting as the •agent and is bound by 
his. remarks ·. 

The Court: He may tell any remarks, that 
were made. · 

Q. Well, did he ;say anything at all that you 
remember 1 A. I don't remember a word. 

Mr. Smith: That is all . 
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WILLIAM H. V1ID1ENOR, sworn for the plain-
tiff. 

Dire ,ct-examination by Mr. Roseberry: 
Q. Where do you reside 11 A. Anderson. 
Q. How long have · you been acquainted with 10 

the lumber busine ,ss.1 A. I have worked at it-
about thirty-five · years I have been acquainted 
with it. 

Q. How long were you in the business for 
your ·self 1 A. I think about twelve years, as near 
as I remember. 

Q. How long have you worked for others in the 
busines ,s•1 A. For my,S'elf and altogether ,some-
where around thirty years or over. 20 

Q. D,o you know the value of timber in Febru-
ary 191241 

Mr. Smith: I object to that, if the Court 
please. The word ''timber'' includes both 
standing and cut timber. 

The Court: Yes. I think it should be 
qualified to a further extent. 

Q. Were you acquainted during this , pe,riod of 
time with the value of timber ,cut and uncut1 A. 30 
Quite ,some, yes. 

1Q .. You had seen them ·bought and :s-old 11 A. 
Yes. 

Q. And knew the price they were · .getting for 
timber cut and uncut 1 A. Yes. 

l\!Ir. Ro·seberry: I think he is qualified 
now, your Ho.nor. 

Q1
• Do you know the value of timber that is cut 

and mine props f A. Yes:, sir. ' 4 O 

7 
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Q. In February 191241 A. Yes., sir. I wasn't 
doing any of it myself, but I was still getting cir-
culars from the mining company. 

Q. Did you go upon this forty-three acre tract 
at any time in the ye:ar 19,24, the first part of the 

1 O year 19241 A. Y e·s. 
Q. What time 1 A. Why, from February to 

l\1:arch-I won't .say which. 
1Q. Who was. with you 1 A. Mr. Sarson and 

another fellow; I forget his name now. 
Q. Did you view the mining prop.s that were 

there • on this tract 1 A. Y e·s, sir. 
Q'. And es1timate their va1ue 1 A. Yes. 
Q. What e,stin1ate did you put upon their value 01: 

20 A. vVhy, I think it was somewhere .around two 
hundred dollars.. I most for:get, but it was about 
two hundred dollars, I think. 

Q. That wa,s simply upon the mining props 1 
A. Yes, sir. 

Q. And not anything else 1 A. What was cut. 

Mr. Roseberry: Cross-examine. 

CROSS-EXAMINATION by Mr. Smith: 
Q. Is that just as they lay there without haul-

3o ing them down to the station1 A. Ye-s, .sir. 
Q. Wasn't that a pretty hard place to haul out 

of, where these were cut 1' A. No; I did not 
consider it very hard. 

Q. About what would it ,cost to cut those mine 
props 1 A. It i,s generally done by the piece. 

Q. About how much a carload 1 A. Well, they 
would run a-bout on an average, I suppose, about 
six or seven cents apiece. 

40 -Q. How much for cutting six-inch mining 

59 

William, H. Vlidenor-Cross 

props 1 A. Well, I .count then1 the s1ame, six and 
eight. 

Q. H-ow much do they pay loaded on the cars, 
for six-inch mine props 1 A. I forget what it was 
now. 

Q. Mr. Sarson testified he got three ,cents for 10 
six-inch props 1 Is that a.bout right 1 A. I think 
so. 

tQ. And how much for six-inch props 1 A. That 
is what you mentioned. 

Q,. I mean for eight-inch, rather 1 A. I could 
not say exactly what it was now. · 

Q1
• You don't know1 A. No. I knew at the 

time. 
Q. How much did you get for eight- and ten- 20 

inch at that time, loaded on the ear1 A. I think 
about eight cents, but I -am not .saying for certain. 

Q1
• Do you know how much it would cost to ,cut 

six-inch nrine props 1 A. It seems to me the last 
I bought I paid about four ce.nts, for them. 

Q·. Cutf A. I think so. 
Q. And you got three cents ,vhen they were 

sold f A. No; that is for the whole ,stick. They 
cut then1 by the piece and sell them by the foot. 

Q. Y-ou cut them by the pie ,ce and sell them by 3 o 
the foot 1 A. Ye·s,, sir. 

Q. About how many feet in a piece 1 A. Well, 
it varies according to the length of the timber. 

Q1
• Vv ell, on . an aver.age1 A. It -costs just as1 

much to cut a ten-foot one as it does thirty, by 
the piece. 

Q. Do you say it would co·st around forty-five 
dollars to pre ,pare those n1ine props-, per carload f 
A. No ; I would not think .so. 40 
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Q. I-low much in 192:4, in February? A. I do 
not know exactly. That would depend upon the 
.size of the car. 

Q1• How much would it have cost for the car-
loads that you saw on Mr. Mueller's property? 

10 A. I -suppose twenty-five dollars or .s-omething 
like that, I ,should think, on .a guess; maybe a lit-
tle more or les,s. 

Q. Did you measure the timber there? A. We 
measured some of it. 

Q. How did you arrive .at this · esHmate of two 
hundred dollars? A. We measured about one 
third of it pro ,bahly and then we divided the dif-
ference between the longs and -shorts and counted 

20 them all -one length and counted the number of 
pieces. 

1Q. Who do you mean by "we"? A. This , fel-
low that was with us. I forget his . name now. 

Mr. Ro,seberry: Race. 
Witnes ,s: Yes., ,sir. 

Q. Paul Race? : A. Yes, sir. 
Q1• And Mr. Sarson? A. Yes, ;sir. 
-Q,. Who suggested the price of two hundred 

30 dollars ,?· A. That i,s about what it fi.gured out, I 
think. I think it was about two hundred. 

Mr. Smith : That is all. 

40 
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PAUL S. RACE, sworn for the plaintiff. 

Direct-examination .by Mr. Roseberry: 
Q. You were along with Mr. .Sarson and Mr. 

Widenor when the value of these mine props was 
fixed? A. Yes, 1sir. 10 

Q. I-low long have you been in the lumber busi-
ness? A. I was ! in the lumber business for about 
five years. 

Q·. Buying a.nd selling? A. Yes. 
Q. Did you know, about this time, the value of 

timber that was cut ?1 A. Yes, sir. 
Q·. That is, of mining props? A. Y e,s, sir. 
Q. Had you ,bought and sold? A. Yes. 
Q. You s.a-w these mining props on thes ,e forty- 20 

three acres? A. Y es1
, sir. 

Q. What was your estimate of the value of 
tho.se mine props? A. Two hundred dollars, 
approximately. 

Q .. That is there? A. Yes, .sir. 

Mr. Roseberry: Cross-examine. 

CROSS-EXAMINATION hy Mr. Smith: 
Q. That was without hauling them or loading 

them ?1 A. That was the value of the props 3 O 
themselves. 

Q. Just as. they lay there? A. As they were 
left. That is1 the value of the timber there on the 
job. 

Q. That did not include any cost of hauling? 
A. We did not enter into that. We estimated the 
value of the lumber. 

40 
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By the Court: 
Q. As it laid on the ground? A. We estimated 

the total value of the .lumber. 
Q. As it laid •on the ground, there? A. No ; as 

it was moved down at the ears. 

By Mr. Smith: 
Q. So that is the va1ue of it as it wa1s, moved 

to the car, two hundred dollars? A. If I remem-
ber correctly; yes. 

Q. How mueh would it cost to move it down 
there· how much of the total cost of two hundred ' . 

dollars, would it be ?1 A. Well, that would vary 
with the man's equipment. I could not say. 

Q. Could you estimate the cos1t- You know 
20 where this is located, with reference to the Broad-

way railroad station of the D., L. & ,v.? A. Yes, 
sir. 

30 

Q. ·Can you estimate about the percentage the 
cost of hauling it down to the railroad .station 
would he? A. Vv ell, on six-inch props I used to 
haul on an average of about seven hundred feet 
to a load. 

Q1• How many loads . in a car? A. I loaded a 
little better than six thousand feet in a carload of 
six -inch. 

Q. So that it took about nine loads to take six-
inch props down there, and nine time ,s. seven hun-
dred would be ·sixty- three hundred? A. Yes, .sir. 

Q. That would be hauled by wagon? A. Yes, 
sir. 

Q. How far is that lot from the Broadway ,sta-
tion, ,as near as you can tell? A. I did not meas-
ure it. I won't estimate it. 

40 Q,. You can estimate it. A. I would prefer 
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not, because I do not know the distance. I have 
been over it a numher of times , hut I never hauled 
over it. 

By the Court: 
Q. Can't you tell us how much it would cos1t 

10 approximately to cart that .lumber from where it 
laid to Broadway? ' A. Why I can give you my 
idea of it. 

Q1
• That is what we want. 

Mr. Roseberry: I object to his idea. He 
says he does not know the distance. 

The Court: He may not know the dis-
tance but he can give the approximate co,st 
of the moving of it. I do not know how 2 o 
else you will get at it in this ca,se. He is 
your witnes is and he say.s that the value is1 
two hundred dollars , les 1s the hauling. If 
you do not want him to testify to it I am 
perfe .ctly willing that he should not tes-
tify to it. Do you want it answered, Judge 
Roseberry 0? 

Mr. Roseberry: I -object to his speeulat-
ing on it. 

·The Court: Are you going to give us tes- 3 0 
tirn.ony a·s to what it cost? Here is this 
witness · who says -that the value of the ties 
or whatever you call them is two hundred 
dollars , less the ·hauling. I am asking if he 
can tell us what the hauling is. If you 
do not want him to answer I will not let 
him answer. 

Mr. Roseberry: I object to his ,speculat-
ing on the cost unless they e,stimated the 40 
cost at this time. 
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The Court : Then you need not answer. 
Mr. Smith: That is, all. 

RE-DIRECT EXAMINATION by Mr. Rose-
berry: 

10 Q. Mr. Race, you tes ,tified before, on the other 
6l A y . ,case. . es, sir. 

Q. And yoru tes ;tified at that time that you went 
there with these three men and that the value 
was estimated ·On the ground to be two hundred 
dollars, did you not f A. Yes, sir. 

Q. Why did you change your testimony now f 
A. I dp not know a•s I am ,changing my testimony. 
The value of that timber was two ·hundred dollars ,. 

20 Q. On the ground 1 A. It was two hundred 

30 

40 

dollars-, the way we estimated the full value of the 
timber. We did not consider whether it was on 
the ground or-

Q·. You went to look at thes :e mining props on 
the ground, didn't you f A. Yes, sir. 

Q. And you estimated a value of that tim ·ber on 
the ground, didn't you f 

Mr. Smith: Objected to as· improper 
re-direct examination. He is cross-exam-
ining his own witness. 

The Court: Objection sustained. 
Mr. Roseberry: I did not know that this 

witnes,s was going to te.stify any different 
from what he did before and, the ref ore, I · 
think th at I ought to be aUowed by the 
Court to question him on what he testified 
to before and why he changed itf 

The Witnes 1s: Your Honor, it has been 
four years • past by, and at that time · I was 
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able to give .a definite conclusive answer 
a-s to what was what, but a lot of water ha ,s 
pa •ssed by since that time and I am a little 
bit indefinite as to just what we had es-
timated it then. I remember the price was 
estimated at two hundred dollars. 10 

The Court: Well, you testified to that. 
Mr. Roseberry: That is all. 

JOSEPH R. TH.A!T'CHER, sworn for the plain-
tiff. 

Direct-examination by Mr. Roseberry: 20 
Q1• Mr. Thatcher, you reside at Washington, do 

you f A. Yes, sir. 
Q. Just look at that paper .and see if that is 

your signature to it f· A. Yes, ,sir. 
Q1

• Did you serve that paper upon Mr. Muellerf 
A. Yes, sir. 

Q·. Vlhere f A. At his home near Broadway. 
Q. On what date f A. The fifteenth day' of Feb-

ruary 1924. 
Q. What did he s.ayf A. I read it to him. I 30 

went up there and he was • ,chopping wood or doing 
something and I read it to him and he stood there 
:and listened and he said, "Well, read it." So I 
.stood there a few minutes, and pretty ,soon he says, 
"Who are you f" He , haw led out at me, and I 
thought it was about time to get away, .and that 
is all there was to it. I told him who I wa·s; that 
is all. 

Q. That is the notice marked Exhibit P-4, 4 0 
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served on behalf of Mr. Sars -on, making a demand 
for the timber 1 A. Yes, sir. 

Mr. Roseiberry: That is, all. 

CROSS-EXAMINATION . ,by Mr . .Smith: 
Q. You g.ave it to t]:ie sron after you had read it,. 

didn't you 1 ·A. Yes. I am not po-sitive, but I 
think I handed it to ·him or he handed it to th~ 
son and ,said, '' Read it.'' 

Q. Do you · remember the son reading it 1 A. 
~e did not say .a word. He did not re.ad anything · 
out. 

Q. Do you remember testifying at the last hear- . 
ing of this case, on .the first trial 1 A. Yes, sir. 

20 Q. Didn't you tes ,tify then - (indicating) ·T4is 
is the son Oscar, who stood there, isn't it 1 A. -I_ 
do not know. I think there were two of them. 

· Q. ·Didn't you testify then the son started to, 
read it 1 A. He was reading it, and the old gen-
tleman said, '' Who are you 1 '' That is all he said, 
but he •said it in .a roug];i w.ay and I thought I 
would best move on. 

Q. W.as there anyone with you 1 A. A man _ 
named Shaffer. 

-~o. Q._ Didn ·'t you testify at the last trial '' He 
didii. 't say anyth _ing. I-Ie turned and handed it 
back to his son. He. sa~d, read it, and left the .son_ 
readi11:g it~" A . . Yes, sir, .he was reading i_t when 

left and he · had it in his J;iand a very little time . 
,vhen the old :gentleman spoke and said, "Who are 
you 1 '' He. did not say a word, other than that. 
·· · Q1

• And you did not wait for any olher answer 1-
A_. No, sir. I was , to,ld to serve the notice which _ 

4'.0 was all I did. -~ . 

Q. But you waited for no answer 1 A. No._ 
Mr. Smith: That . i_s. all_. 
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I-IAMLIN A. GARDNER, sworn for the plain-
tiff. 

Direct-examination -by Mr. Roseberry: 
Q. Mr. Gardner, you reside . at Hackettstovyn, 

do you not 1 A. Yes, sir. IO 
Q. And are in the lumber business t A. Yes-, 

•SU. 

Q1
• How 1ong have you been in it t A. Forty-

five years. 
Q. Buying and selling timber 1 A . . Yes', sir. 
Q. Do you know the market value of • timber 11 

A. Yes, -s•ir, rough timber. 
Q. Do you know the market .value · -of mine 

props1 A. Ye•s, •sir. 20 
Q. Where do you s.ell your . mine . pr9ps 1 A. 

Glen Olan Coal Company. 
Q·. At Scranton 1 A. Yes, sir. 
Q. What was the condition of lhe- market dur-

ing the strike at the coal mines · in Scranton in 
1922 and 19-231 

Mr . .Smith: I object to that as· irreleva-nt 
and immaterial. 

The Court: I do ,no.t se.e-the materiality 
3'0 of it. The testimony was -so far that Mr. 

Sar.son did · not -cut any on -account of the 
· strike. 

Mr. Ros 'e.berry: ·Yes, and I want to 
support his testimony by that of Mr. Gard-
ner, that the time •s were hard and there 
was an incentive for him to go easy on 
account of the hardness of the times, on 
account of the strike. That is the reason 

. he gave and I want to prove by disinter- · 40 : 
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ested parties that -such conditions were 
true. 

The Court: That there was a ,strike 1 
Well, he may answer. 

Mr. Smith: Well, if the Court pleas !e, I 
10 would like to pre ·s-s the objection on the · 

ground that, suppose there was , no market 
at all for it, this man contracted to buy and 
cut this timber, and how would that bind 
Mr. M ueUer 11 

·The Court: I do not think it would bind 
him. 

Mr. Smith: I pray an ex,ception. 
(Last question read.) 

20 A. There was , no market at all for props at 
that time during the strike. 

·Q. Did you ever load any mine props at Broad-
way? A. No, ,sir. 

Q. Do you know what it costs apiece to cut 
mine props? A. I generally had mine cut by the 
hundred. 

Qi. By the hundred feet 1 A. Yes. 

Mr. Smith: "Hundred feet"1 
30 The Witness 1: Ye-s, sir. 

40 

Q. In 19·24, what were you getting for eight-inch 
.and ten-inch props? A. Six and eight cents. 

Q. For ten-inch? A. Eight cents for ten -inch. 
'Q. What were you getting for si:x-inch 1 A. 

Three cents. 

Mr. Roseberry: That is all. 
Mr. Smith: No questions. 
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E,D'W ARD W. SNOOK:, sworn for the plaintiff. 

Direct-examination hy Mr. R,oseberry: 
Q. Mr. Snook, did you ever haul any logs for 

Mr. Mue11er1 A. Ye,s, sir. 
Q·. When was that? A. Well, to my recollec- 1 O 

tion, I think it was . 1923. 
Q. What were the logs? A. Well, ·some of them 

were poplars and ·s1ome of them were- chestnuts 
that had been cut for quite a while. 

•Q1
• In 19·23-do you remember where you got 

the poplars 1 A. Well, the poplar •s were down by 
the house. 

Q. Were they on the tract of Mr. Sarson at 
that time 1 A. Yes., :sir. 20 

Q. W.here was the other .timber 1 A. The chest-
nuts laid up along the fence near the house. 

Q1
• Were they cut? A. Yes. 

Q. Do you remember how many poplars there 
were? A. No; I could not ,say at this time. They 
aU went in together. 

Q. Do you know how m.any feet they ma.de? A. 
Fourteen hundred feet of poplars and che·stnuts 
together. 

Q. And how much were they worth? 3 0 

Mr. Smith: I oibject to what they were 
worth in 191213 in different kinds , of wood. 

Q1
• How much was the poplar worth 11 

Mr. Smith: I object. 
The Court: Objection sustained. 

Q. You hauled those off for Mr. M11eller to the 
saw mill 1 A. Yes, sir. 

40 
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Qt. And hauled them hack for Mr. Mueller1 A. 
Hauled the lumber back after it was sawed up, 
ye.s, sir. 

Q. And delivered them to him? A. Yes·, sir. 
Q1

• You knew the lot that Mr. Sarson was -cut-
1 O ting on, did you not? A. Yes, ,sir. 

Q. Was this timber on that lot •or not? A. Yes. 

:Mr. Ros,eberry: Cross-examine. 

CROSS-EXAMINA ·TION by Mr. Smith: 
Q. Do you know whoS!e property that is where 

they were cut? · A. The logs you have reference 
to, that I took away-well, I suppose it wa.s the 
property that was , sold to Mr. Mueller. 

2 0 Q. Wasn't that on ,vhat he calls , his · house lot, 
where those poplar.s were? A. No. Those pop-
lar,s were about where he put up a new building. 

Q. And that is, how far away fron1 his house? 
A. Well, roug'hly guessing, I would say it was 
fifty to seventy-five feet. 

Q1
• Y·ou do not know from whom he· ·bought that 

property or who owned it? A. No. 
Q. You do not know whether that was . included 

in this forty-three-acre tract, or not, do you? A. 
30 No; I ,could not .say that. 

40 

Mr. Smith: That is all. 

RE-DIRE :CT EXAMINATION by Mr. Ros .e-
berry: 

Q·. You know whe.re the forty-three-acre tract 
ran did you not? A. Well, approximately, but I 
have nothing to positively show. I suppose that 
was the tract. 
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Q. Didn't you know that it ran up within 
twenty-five feet of Mr. Mneller' ,s garage or 
house? · A. Well, this . ground-· I could not .say 
just whether that was included in the S!Urvey or 
not. · 

Q. Hadn't you ·seen Mr. Sars ,on take timber 1 O 
from that portion of it 1 A. Not right there. 

Q. Well, right close by? A. Where he took 
timber I should s.ay was , eight hundred feet from 
there, six to eight hundred feet. · 

Q. Where was this . chestnut that he took 1 A. 
That was up along the fence. 

Q:. ·That was on Mr. Sarson's tract, was it not 1 
A. On this tract that I ,suppose went. with it. 

Q. How far away from t:he hous ,e 1 A. Well, I 2 o 
would say-from the house, . I could not exactly 
say, but I should s.ay it lay about from twenty to 
twenty-five feet from the fence. 

Q. From the house about how far was it 1' A. 
WeLl, it laid up the hill- _ 

Q. A hundred yards? A. No, I do not think 
.so. 

Q. Fifty ya.rds? A. I should say so; yes., sir. 

The Court How is this material, Judge 
Roseberry1 30 

Mr. RoS!eberry: We want to .show that he 
took our timber; that is .all. 

·The Court : Thi ,s action now is· confined 
to the value of the cut timber. Now there 
was no timber cut, as I remember the tes-
tim•ony of the plaintiff, in 19·23. 

Mr. Roseberry: Yes; there was timber 
cut by :the plaintiff. in 19·23. He :stopped in 
February l9 i24. He quit on the eighth of 40 
February 1924. 
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The Court: Yes, hut he went to see Mr. 
Mueller in 19123 in regard to an extension, 
because there was- a mine strike and he did 
not cut any timber in that year. The tim-
,ber he cut was a few weeks before the 
expiration of this agreement in 1924. 

Mr. Ros 1eberry: He ·said that when he 
made this , agreement for one year he gave 
him the poplar ·s. Now we have shown that 
he took the poplars-. That is what it is for. 

The Court: I was wondering about the 
materiality of this . chestnut. 

Mr. Roseberry: W e11, the chestnut-
The Court: Well, it does not make any 

difference -anyway. 
Mr. Roseberry: That is all. We rest. 

These papers have been offered in evidence, 
·have they not 1 

The Court: Yes. 
1\1:r. Smith: If the Court ple.ase, -I would 

like to make a motion in this cas 1e for a 
nonsuit on the ground they have not proven 
any breach of a valid contract at any time 
upon whi,ch an action to recover damages. 
can he sustained. ·The only agreement has. 
been a verbal agreement which altered the 
terms of performance of . an agreement 
·which the law required to be in writing, 
and that cannot be the basis of an action to 
recover. 

(After discussion.) 

The Court: I will deny the motion and 
grant an exception. 

73 

William Mueller-Direct 

WILLIAM MUELLER, the defendant, sworn. 

Direct-examination by Mr. Smith: 
'Q. Where do you live 1 A. Broadway, New 

Jer ,sey. 
Mr. Smith: I have s,ent for Mr. Dahlke, 10 

a member ,of the har who I think will ex-
pedite the tes.timony of this witne.ss. The 
witness , does not speak very good English. 

The Court : Yes.. 

Q'. How old are you 1 A. Fifty-five. 
Q. Who live·s with you at Broadway1 A. My 

family. 
Q. Who are in your family1 A. My five sons. 

·20 Q. And your wife 1 A. Yes. 
Q. Now, do you live in a home that you own up 

there 11-ear these wood lots 1 A. Yes., sir. 
Q. How long have you owned this home 1: A. 

1908. 
Q. How much land is there where your house 

is ,built ? A. Three and a half acres-. 
Q. Now is there another tract nearby there, 

near 1by your house in addition to that three and 
a half acres , that is cleared1 A. No·, it isr not 

'• 30 all -cleared. I got a piece of woods. 
Q. ·That is, part of the three and a half acres, 

thi •s woods .1 A. Yes-, sir. · 
Q. Was t:here any other land that was cleared 

· there before 19122 be.side that three and a half 
ac re tract 1 . A. No. 

Q. Now, in 1922, did you ,sign this agreement, 
Exhibit P-11 A. Yes-. 

Q·. Who wrote that agreement out1·. A. Mr. 
Sarson. .40 
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Q. This is in Mr. Sarson 's handwriting? A. 
Yes, s,ir. 

Qr. Now where are the forty-three acres · 
referred to in this contract, with reference to your 
'.house? A. I 0annot get . that. 

10 

20 

(Mr.John H. Dahlke was sworn as, inter-
preter.) 

(Examination of the witness . continued 
through the interpreter.) 

(Previous question read ,as, follows): 
"Now where are the forty-three acre ,s 
referred to in this contract, with reference 
to your house? 

The Witness : This land adj •oins my 
other land. 

Q. Did you ·have a conversiation with Mr. Sar-
-son in 1923 with reference to this contract for 
the removal of timber? A. No. Mr. Cooper was 
at my p1ace and brought Iv.fr. Sars .on along. 

Q. Did you have a conversation at that time t 
A. Yes. 

Q. What was said .at that time? A. The whole 
•conver ,sation related to the tops of trees. Mr. 

30 Cooper wanted the tops. I insisted that the tops 
were mine; and for that reason Mr. Cooper 
wanted to make an arrangement with me to take 
them. 

Q. Did you have a conversation at any time 
·with Mr. S.arson with reference to extending the 
time for getting off this timber one year? A. No. 

Q. When did he first ask you or say anything to 
you a;bout extending the time? A. I think it 

40 must have been in January, 19124 but the date I do 
not remember. 
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Q. How long before the two-year time period 
had expired? A. Four or five weeks. 

Q. Where were you at the time? A. I went to 
Phillips .burg with friends ,, 

Q. Where did you have this conversation with 
Mr. Sarson f, A. We overtook Mr. ,Sarson on the 10 
way to Phillipsburg and picked him up. 

Qr. What wa,s s1aid at that time? A. I told Mr. 
Sar ,s,on that I was not in a humor to ta,lk busines ,s 
at that time. 

Q. What was said at that time? Did he come 
to see you later? A. Yes,. 

Q. When? A. On a Sunday. 
Q. In what month or what year? A. In J anu-

ary, 1924. 20 
Q. As! I understand, you have .said that this 

was. on Sunday. Where did he come to see you? 
A. In my house. 

Q. Now just tell us what Mr. Sarson said to 
you then. A. He ,said to me that ,someone had 
told hin1 that I would not sign over the contract" 
to him. 

Q. Just tell us all that took place and all that 
was said. A. And Mr. Sarson threatened me and 
said if I did not sign he would make me :Sign. 3 O 

Q1
• Did he have any paper at the time? A. No. 

Q. What do you mean by '' signing over a con-
tract''? A. I mean that paper that I ·signed the 
firs!t tin1e. 

Q. What did he want you to do? A. To sign 
over the contract to him. 

Q. Did Mr. Sarson ask you for a year's exten-
sion at that time? 

40 
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Mr. Roseberry: Objected to as leading. 
The Court: Yes; I think that is leading. 
Mr. Smith: If the Court please, I think 

it is very pr ·oper in rebuttal of these two 
questions he te,stified to before. 

The Court: Yes., but I do not think it is 
s,trictly rebuttal. 

Q. Just tell us in detail what Mr. Sars 1on said. 
A. He s,aid tha.t if I did not sign over he would 
make me .sign over. ·Thereupon I granted him 
two months. Mr. Sarson said "That won't do." 

Q,. W a,s anything else said at that time 1 A. 
Mr. Sarson offered to pay one, year's taxes. He 

20 did not offer me anything more, not my expenses. 
Q. Was anything- else .s,aid 11 If so, jus !t tell us. 

30 

40 

A. ·Thereupon Mr. Sarson left the house and said 
"It will give a lawsuit." 

Q. Did you in 19'23 agree with J\1r. Sarson to 
extend the time for cutting and removing this 
timber described in this agreement for a period 
of one year in consideration of or upon hi,s giving 
-poplar tree ,s and permitting you to cut and 
remove -some five poplar trees 1 

Mr. Roseberry: I object to that as lead-. 1ng. 
Mr. Smith: If the Court please I have a 

. right to ans 1wer that statement there. 
The Court: Objection over.ruled. 
Mr . Ros ,eberry: Exception. 
(Last question read.) 

A. TB.ere was no such conversation between lVlr. 
Sarson and ·me. 

Q. After this Sunday when you saw. Mr. Sar-
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son what did you do 1 A. I went to Mr. Pierson 
to ascertain my standing. 

Q1
• Did Mr. Pier ,son call up, under your ins ,truc-

tions, Mr. Sarson on the telephone 1 A. Yes, sir. 
Q. Did you hear Mr. Pierson's 1 talk over the 

telephone 1 A. Yes,. 
Q. ,Could you understand what he said 1 A. 

No; I did not understand. 
Q. Do you understand English very w_ell 1' A. 

No. 
·Q1

• H,ow long have you been here in this 
country1 A. Since 1901. 

Q. Y·ou were German by birth 1 A. Y e·s. 
Q. What ,did you direct Mr. Pierson to -say to 

Mr. Sarson 1 

Mr. Roseberry: I object to that, your 
Honor. 

The Court: On what ground 1 

10 

20 

Mr. Roseberry: On the ground Mr. Pier-
s,on vvas acting as ,his agent and he told 
lVI r. Pierson in English what to s1ay and 
l\1r. Pierson s,aid it. Now he cannot ,con-
tradict the man who was , acting as, his , 
agent in a m.atter of that kind . 

l\1r. Smith: I am not ,sure it is contradic- 30 

tion, if the Court please, but I do feel that 
since Mr. Roseberry ha ,s presented Mr. 
Pierson a,s his · witnes 1s for this purpos ,e that 
we have a right to present the principal in 
the 1natter to see if that was done. I think 
we have a right to show exactly what was . 
said. 

The Court: I will sustain the objection. 
Mr. Smith: I pray an exception. 40 
The Court: Yes. 

- -... -
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1Q. After you went to Mr. Pierson's office that 
night, what did you do next? A. I think two 
night ,s later I ,signed a note. 

Q. I show you this, notice here and ask you if 
this paper marked Exhibit P -3 is. the notice that 

10 you signed? ; A. Ye,s. 
Q. To whom was this given? A. I gave it to 

my wife. 
Q. When did you next see Mr. Sarson after 

that? A. In Squire Pier.s .on 's. office. 
Q. How long after this notice was s·erved? A. 

The siame day. 
Q. Who was there at Mr. Pierson's office be,side 

yourself? A. I and my s·on and Mr. Sarson. 
20 Q. Was : Mr. Pierson in the office? A. Yes. 

Q. Your son was there? ' A. Y e·s. 
Q. Which son was there? A. (Indi ,cating) 

This one. 
Q. Os,car? A. Yes. 
Q. You have more than one son, have you? 

The Court: ''Five'' he said. 

Q. What did J\1r. Sarson •say and what took 
place that night? A. He asked me for one day 

30 and I said, "Yes". 
Q; He ·asked you for one day - state whether 

or not he s,aid what he wanted to do. A. He 
wanted to haul wood out of the woods. 

Q. What kind of wood? A. I could not say that 
as I did not s,ee it. 

Q. ,State whether or not Mr. Sarson referred to 
down timber? ' A. That I don't know. 

Q. W·hat did you say to him? A. I Siaid, 
40 "Yes; you can haul,'' and with that Mr. Sarson 

William Mu,e:ller-Direct 

went out and then again stuck his head in the door 
and said, '' That is all.'' 

Q. Did Mr. Sarson •say to you that night, "Do 
you want me to quit?'' A. No. Nothing was said 
of th.at kind. 

·Q. Did you ever refuse him permission to haul 10 
the cut timber from the woodlot of forty-three 
acres ,? 

The Court : Do you mean prior to the 
notice, Mr. Smith? 

J\1r. Smith: Well, I might as well ,say 
that I do not construe this notice as a re-
fusal. I asked at any time whether he ever 
re.fused him. 

The Court : Very well. 2 o 
Mr. Roseberry: I object to that becaus ,e 

it is a leading question. 
The Court: Objection overruled. 
Mr. Roseberry: I pray an ex·ception 

your Honor. 
The Court: You may have an ex,ception. 

A. I have never forbidden him anything. 
Q. Do you know whether there are mine props 

on the woodlot of forty-three acres , that were left 
there after the two years had expired, by Mr. 30 

Sars ,on? A. Yes. 
Q. Have you taken or used any of those mine 

props , that were cut and left there by Mr. Sarson? 
A. Nothing whatever, not a particle. 

Q. Have you in any way touched them or done 
anything with ref ere nee to those mine props that 
were cut .and that remained on the woodlot? A. 
No; I did not even look at them. 

Q. Did any member of your family at your 40 
direction touch them? _A. Not that I know of. 
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•Q. Do y,ou claim ownership in those cut mine 
props 11 

Mr. Roseberry: Objected to. 
The Court: Objection sustained. 
Mr. Smith: If the Court please, I pray 

an exception on the ground that I think he 
has a right to as,s,ert whether he doe,s claim 
now or did at any time. The only way to 
prove it is by his own aetions in the matter. 

·The Court: Objection sustained. 

Q. Did you cut :any poplar trees on the forty-
three-acre wood lot 1 A. Yes. I cut one tree, and 
to this 1 Mr. Sarson ;gave his consent. 

Q. When was that 1 A. I 0annot s1ay to a cer-
20 tainty the year or the month, but it was when I 

built my garage. . 
Q. When was that, with reference to the malnng 

of this , contractf A. That was when Mr. Sarson 
came there and said to me that he had no use for 
that poplar tree. 

Mr. Smith: That is all. Cros .s-examine. 

CROSS-E 'XAMINATION by Mr. Roseberry: 
3 o Q. You testified on the trial before in these 

--words '' I paid Mr. Sarson one hundred and fifty 
dollar~ for the land, and to pay the taxes.'' That 
is on this forty-three acres-did you not f A. 
Ye·s; that is so. 

Q. Now, didn't Mr. Sarson get in you~ ~utomo-
bile at your house when you went to Ph1lhpsburg 
or Easton f A. Yes,. He went along. I ,sat in 
the front and ~1:r. Sarson in behind. 

40 Q. You went to Phillips 1burg. Do you know 
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how Mr. Sarson got home? A. No, I don't know 
that. 

Q. Did Mr. Sarson say anything to you about 
an extension of one year or about extending the 
time at all f A. No. He did not say that, and I 
said to him that I was 1 not in any humor to talk 10 
bus,iness- to him. 

Q. Wnat business did he want to talk with you, 
Mr. Mueller? A. I don't know, but I think it was 
con0erning the wood. 

Q. · What about the wood? What about the 
wood that Mr. S.ars,on wanted to talk about f A. 
I don't know that. 

Q. Did he say anything to you about there 
being a strike in the -coal mines at Scranton f A. 20 
N,o. 

Q. What did you talk about when you went to 
Phillipsburg? A. I did not speak to him. 

Q. I-Iow did he happen to get into your auto-
mobile to go to Phillips burg f A. We met him on 
the way to Phillipsburg and he spoke and I asked 
him to get into the second car. 

Q. Didn't you say :a while ago that he got in 
at the house f A. No. 

Q. Was , Mr. Sar •son walking to Easton f A. 30 
No. I met hin1 at the canal bridge, near my house. 

Q. That was off of the main road that runs to 
Easton f A. Yes., it was. It was on the road that 
goes from the main way to my house. 

Q. You knew at that time that Mr. ,Sarson was 
about ,seventy-eight years: -of age, didn't you f A. 
Yes. It could be so. I don't know that. 

The Court: Seventy-eight in 19123? 
Mr. Roseberry: He is eighty-one now. 40 
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He could not be much of a walker at that 
age. 

Q. Did Mr. Sarson tell y,ou at that time what 
he wa,s going to Phillipsburg for? A. No. . 

Q. On the former trial you were asked this 
10 . ·d ,· t th question: '' Q. When, di you give wo mon s 

extension if he would make no trouble for you?'' 
And y,our -answer was, ''Yes , in .January, in my 
house, and a little later in Mr. Pierson's office." 
Did you ·say that? A. Yes'. I told Mr. Pi~r ,son 
that I was willing to give him two months if he 
would make me no trouble. 

Q. Now when he •came to your hou~e M:'. Sar-
son said that he heard you would not give him any 

20 .extension of time, would not give him a ye,ar' ,s 
extension of time, . did he not? A. Yes,; Mr. Sar-
son said that. 

Q. And Mr. Sarson was anigry about it, was , he 
not? A. I cannot s.ay that. I do not 'have such 
knowledge of personality. 

Q. You said ,on the former trial you went ~o 
see Mr. Sars 1on something about the taxes, did 
you not? A. Yes. 

Qr. Why did you go to see him about the taxes 
3o when you ,a.greed to_ pay the taxes when you 

bought the property and paid a hundred and fifty 
dollars for it? A. I did not have any taxes • to 
pay then. That was a year later. . 

Q1. Well, I ask you, a year later, why you went 
to him and asked him to pay the taxes on the 
property when you had agreed to pay the taxes , 
when you bought the property of him and paid 
him one hundred and fifty dollars for it? A. I 

40 had received the tax bill and I had laid out the 
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money for it and I went to Mr. Sarson to pay it. 
Q. After he had agreed to pay the taxes when 

he bought the place? A. I do not understand 
that. 

Q. When he bought the plaee he agreed to pay 
the taxes. Now W'hy did he go to Mr. Sarson and 1 O 
ask him to pay the taxes , for this parti ,cular year? 
A. I did not promise Mr. Sarson to pay the taxes. 
He offered to me to, pay half the tax. 

Q. Did you go there for half of the taxes? A. 
Yes. I went but I received nothi~g from him. 

•Qi. Now where did he go to 1 

'The Interpreter: Meaning Mr. Sarson 11 

Mr. Roseberry: No. Where did he go to 
when he went to Mr. Sarson 's 1 20 

A. To his , house. 
Q. Was . the tax talked about when J\1r. Sarson 

was at your house, when your wife and son were 
there .and you talked about the two months' exten-
sion 1 A. Yes; t'he tax was , spoken about. 

Q. Was that the tax that you went to see Mr. 
Sarson -about 1 A. Yes. 

Q. After you went to ·see Mr. Sars ,on-wa-s that 
before you saw Mr. Pierson ,or afterward 1 A. I 30 
think that was much earlier. It was in 1912!3 as· I 
received the first tax 1bill. 

Q·. And it was after that that you also spoke 
about the taxes at your hous -e 1 A. Yes,. Mr. Sar-
son and I talked about it. 

,Q. And it w.as before that you went to J\1r. Sar-
son to have him pay the · tax 1' 

The Interpreter: The witnes ·s says he 
does , not understand the question. 40 

.- ,· - ... 
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Q. Before Mr. Sarson came to your house you 
had ;gone to Mr. Sarson 's house and asked him to 
pay half the taxe.s.? A. Yes. In 19·23 I went to 
Mr. Sars 1on 's·. 

Q. Did you say that you did not under ,stand 
1 O what Mr. Pierson was· saying over the telep:hone 

to Mr. S:arson, that you had said? A. Yes. I did 
not understand that. 

Q. Didn't you ·say in your former testimony 
'' Q. When did you give the two months' extension 
if he would make no trouble for you? A. Yes, in 
January, in my house, and a. little later in Mr. 
Pierson's . office.'' Now, do you say, in the face 
of that, that you did not understand what M::r. 

20 Piers ,on siaid? 

30 

Mr. Smith: If t-he Court please, I object 
to that question in the present form. 

(Last question read.) 
Mr. Smith: I object to that question in 

its present form, because it really asks two 
questions. 

The Court: Yes. You may reframe the 
question, Judge Roseberry. 

Mr. Roseberry: May it please your 
Honor, counsel on the other s,ide is 
mistaken about my; two questions. It is 
only one question. I said-

The Court: Just reframe the question 
and we will go on from there. 

Q,. You said on the former trial, to a question 
asked you, ''Yes, in January, in n1y house, and a 
little later in Mr. Piers .on's office"-tha.t you 

40 would give him two months' extension of tim .e. 
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Now, if you did not understand what Mr. Pierson 
s1aid why did you testify to that on the former 
trial? 

Mr. Smith: If the Court please I objeet 
to that as argumentative. I do not think 
that is proper. I-Ie can argue that to the 1 O . Jury. 

The Court: The que,stion is allowed. 

A. Yes; I said to Mr. Sarson in my house and 
in Mr. Pierson's office that I would ,be willing to 
give the two months' extension. 

Q. After the interview-

Mr. Smith: Just a minute please. I un-
der.stood hin1 to .say that he ,s,aid that he 20 
would m:ake no trouble. 

The Interpreter: He may have added 
that. 

Mr. Roseberry: I object to Mr. Smith 
putting additions to the ansiwers of the wit-
ness. 

·T·he Court: It will not go in. 
Mr. Smith: All right. 

Q. After this- interview at your house with Mr. 
Sarson when Mr. Sarson was, angry, about the 3 O 
year's extension, did Mr. Sarson put on any addi-
tiona ,l men and teams to twke off the timber 1 A. 
I don't know that. 

Q. This tr.a.ct of land was directly in front of 
your house, was• it not 1 A. When I drove away 
in the morning at seven o 'dock and return at 
night at seven o'clock I cannot s.ee what is ,going 
on there. 

Q. Didn't your wife or boy tell you that they 40 
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were -cutting with a large number of men there, 
and five teams 1f 

Mr. Smith: I object to that as imn1a-
terial. 

Mr. Roseberry: I think it is all right to 
show Mr. Sars ,on started to take it off as 
rapidly as he could. 

The Court: You may answer the ques-
tion. 

Mr. Smith: I object to it as hearsay, and 
I pray an exception. 

The Court: Yes. 

A. It may be ·so but I do not recall. 
20 Q. Did Mr. Sarson ever make any trouble for 

you f A. I have never had anything to do with 
Mr. Sars.on ·before. 

30 

40 

:Mr. Roseberry: That is all. 

RE-DIRECT EXAMINATION ,by Mr. Smith: 
Q. Did Mr. Sar.son make any trouble for you 

sa.nce that conver.sation f 

Mr. Roseberry: I object to that, because 
that is a leading que·stion. He is, his- wit-
ness and he has not that latitude on direct-
examina tion. 

The Court: I do not see how it is ma-
terial whether he ever made any trouble 
before or after. 

Mr. Smith: If the Court please, if this , 
was an additio .nal ground, as the witne ss 
has testified-

The Court: Do you mean to say that 
would be any consideration f 
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Mr. Smith: No, but if the propo ,sition 
under which this was • granted was , that he 
w.a·s to make no trouble-

Mr. Roseberry: He stopped him before 
that ever occurred. He gave notice to quit 
and keep off his · premises. 1 O 

The Court: He may answer the que-stion. , 
Mr. Roseberry: I pray an exception. 
The Court : Yes. 
(La.st question read.) 

A. He had threatened me in my house and 
brought me ,before the Court. 

Q. In this , suit f A. Yes1. 
Q. Now where wa,s this ,contract s,igned, Exhibit 

P-1, where was that .signed f 20 

Mr. Roseherry: I objeet to that because 
it is not part •of the re-direct examination. 

Mr. Smith : I would like to .ask permis-
sion to ask it. 

The Court: You may ask it. 

A. This contra ,ct was made in Phillips .burg, at 
Mr. Van Billiard' .s. office. I said to Mr. Sarson 
at the time when-

The Court: No. You have answered the 
question. 

Q. I show you a piece of paper signed "Wil-
liam Mueller'' and endor ,sed on the baek '' George 
W. Sarson'' .and ask you whether this piece of 
paper was signed at the same timef 

Mr. Roseberry: I object to that. What 
is that piece of paper f 

30 

40 
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The Court: What is the purpose of this, 
Mr. Smith1 

1\/Ir. Smith: Mr. Roseberry s1eems• to have 
o·one out of the way to bring out that this 6 
man paid-he ,said "Didn't you .say at the 
last trial that you paid one hundred and 
fifty dollars ,1 '' He has opened up this 
matter. We have- a right, if the Court 
plea ·se, to explain to this jury any new ~at-
ter that he brings out. I could not obJect 
to that and I want to explain how the hun-
dred and fifty dollars was paid. 

The Court: What difference does it 
make1 

Mr. Smith: I do not want the jury to 
have the idea the man at a former trial did 
say something else. 

Mr. Roseberry: I object. 
The Court: Objection sustained. 
Mr. Smith: I pray an e~ception. 
The Court: You may have ,an exception. 
Mr. Smith: ·That is1 all. 

(Adjourned until Tuesday, Mar ,ch .sixt·h, 
19,28, at 10 o'clock in th9 forenoon.) 
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Belvidere, N. J., March 6th, 1928. 

( Case resumed pursuant to adjourn-
ment.) 

(Appearances a,s before noted.) 

OSCAR MUELLER, sworn for the defendant. 

Direct-examination by Mr. Smith: 
Q. Mr. Mueller, ho-,v old are you 1 A. I wi11 

he twenty-three in October. 
Q. Where do you live 1 A. Broadway. 
Q. What is your business 1 A. I work at the 

10 

Edison Portland ·Cement Company. 20 
Q·. And you have heen living with your parents 

at Broadwayf A. Yes, sir. 
Q. You re.ally live on the road leading to 

· Montanna, hack fr ,om Broadway1 A. Yes. 
Q. You recall the day when Mr. Sarson went 

to Phillipsburg with your father in the auto-
n1obile W A. I do not recall that. I do not think 
I saw him that day. 

Q. Were you living there in 19:22 when this 1 con-
tract was first made 1 A. I was. 3 O 

Q. Do you know when the first timber was .cut 
by Mr. Sar ,son 1 A. Well, the first I know of is, 
what Mr. Cooper cut. 

Q. When did he -cut timber 1 A. In 1912,3 I 
believe. 

Q. What part of 19·231 A. I do not know just 
what part of 1923 it was. 

Q. Was it the early part, in the winter1 Never 
mind. Was all the timber he ,cut hauled away 4o 
from the tract 1 A. I cannot say that. 
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Q. Did you go on the woodlots at that time? A. 
I have been throug ·h, yes. 

Q. Do you recall the day when Mr. Sarson came 
to your father's house in 19124? A. I do. 

Q. What day of the week was it? A. On Sun-
10 day. 

Q·. vVho all was there at that time? A. My 
father and mother and one or two of my brothers,. 

Q. Do you recall which brothers they were? A. 
I won't say which brothers , they were. 

Q. What time of the day was it that he came? 
A. In the afternoon. 

Q·. Tell us what happened and what was, said 
at that time. A. Mr. Sarson came to the house 

20 and he wanted my father to give him an extension 
of time and wanted him to ·sign a. contra.ct and 
they were talking about paying the taxes and 
Mr . .Sarson asked for a ye:ar extension and my 
father said he would give him two months' exten-
·sion provided he paid the taxes and made no 
trouble. 

Q. What else did he s1ay, if anything? A. Mr. 
Sarson gave no answer to that, but when he left 
the house he said there would be a lawsuit. 

30 Q. Was • there anything , .siaid about signing? A; 
He said - Mr. Sarson ·said, '' I had a .case like this 
before with a man, and if you don't sign I will 
make you sign.'' 

Q. Did Mr. Sarson agree to pay an.y taxes 1 A. 
He agreed to pay the taxes if my dad would give 
him a year's extension. · 

Q. vVhat was said by your father to that 1 A. 
J\!Iy dad Viras not willing to give him a year's exten-

40 s1011. 
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Q1
• Did you go to Mr. Pierson's office with your 

father 1 A. I did. 
Q. When. A. Why, a few days before the ,con-

tract expired. 
Q. The -contract expired on the .sixth of Febru-

ary, 19'24. What time did you go to Mr. Pierson's 10 
office, what time of the day1 A. At night, after 
.supper. 

Q. Is this office in Washington, New Jersey? 
A. Yes, sir. 

Q. vVno went with you at that time? A. My 
father and mother. 

Q. Did anybody ·call ·On the telephone 1 A. I 
think Mr. Pierson did. 

Q'.. At whose request did he telephonef A. At 20 
my father's. 

Q. What happened after that f .A. What do 
y;ou mean, the siame evening f 

Q1

• Yes, after the time expired, what happened? 
A. We had Mr. Piers .on write a notice to hand to 
Mr. Sarson. 

Q. How long after the time expired? A. I 
think a day after the time expired. 

Q·. Were you with your father at the time that 
that notice was prepared? A. Not with my 30 
father. 

Q. With your mother? A. With my mother. 
Q. What was done with that noti ,ce? A. It wa.s 

taken home. 
Q. Do you know what happened after that? A. 

1'Iy father signed it and my mother gave it to 
1\1r. Sarson. 

Q. Were you at Mr. Pierson's after the notice 
was served? A. I was. 40 
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Q. What night was it f A. T 1he night after the 
notice had been served. 

Q·. What time were you there f A. A1bout 
around s.even o'clock. 

Q1• Who came there f A. Mr. Sarson. 
10 Q,. Did y,ou hear the conversation that took 

pla ,ce between Mr. Sarson and your fatherf A. 
Yes i, 

Q. What was said f A. We were waiting for · 
Mr. Sarson to come in and he asked my father 
if he could haul for a day and my father said he 
could and that was all. 

Q. Did Mr. Sarson ask for permis ,sion to haul 
lo.gs out of the public road~ A. N,o. 

20 Q. Did he use any words like that a± all f A. 
No. 

Q·. Did he mention the public road f A. Not at 
that time. 

Q. Did he at any other timef A. No. 
,Q. Did 1he say to your father '' Do you want me 

to quit" f A. I did not hear that. 
Q. vVere you there all the time f A. I was. 
Q. Did you hear all that was said f A. I did. 
Qi, Did your father hesitate before he permit-

30 ted him or told him he cou1d haul for a dayf 
A. No. 

Q. He permitted him to do it right awayf A. 
YeS', sir. 

Q'. When did you next hear from Mr. Sarson f 
A . Why, he served that paper, hy Mr. Thatcher, 
on us. 

Q. Vlhere vi1ere you at the time f A. At home 
or with my father. 

40 Q. Do you remember what day it was f A. I 
do not remember that. 
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Q,. Just tell us, what happened. A. At that time 
Mr. Thatc~e~ came up and asked if that was my 
father or if it was William Mueller ,and he .said 
'' Y e·s, '' and he read the notice over to him and 
handed it to my father and my father handed it 
to ~e and I was reading it over but I said nothing 10 
to him and Mr. Thatcher went away. 

Q. Did your father ask Mr. Thatcher anything~ 
A. I do not think so. . 

Q. Do you recall his saying, '' Who are you f '' 
A. I do not recall that. 

,Q. Does your father read Eng,lis ,h 1 A. I do 
not think s:o. 

Q. D~d y,ou ever see him read English~ A. No. 
Q. Did you read it to him, that notice f A. I 2 o 

read it to him and I was going to translate it to 
him in German. 

Q,. Did you translate it to ·him f A. I did after 
Mr. Thatcher had left. 

Q. Did you s,ee :.M:r. Sarson at your father's 
home after that f A. I did not. 

Q. Do you know where those two ca.rloads of 
cut timber are, on the woodlot f A. I do. 

Q. How far are they away from the house f A. 
It may be a mile, or :between three-quarter 's of a 30 
mile and a mile. 

Q,. It is some distance awayf A. Yes, sir. 
Q. Have you or any of your f an1ily taken any 

or touched any of the cut timber that was there oz 

A. No, sir; nobody. · 
Q. Did you ever take any~ A. No. 
Q. Have you seen that pile of cut timber since 

Fe -bruary, 19,24 f A. Yes, -sir. 
Q. What is. its appearancef A. Well, it lays 40 
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there just the same as, if it had been cut, practi-
cally the same • as if it had been cut a. couple of 
years ago. 

Q. What about weeds or brush around it 1 A. 
The weeds and brush has grown up between it. 

lO Q. It •still lays, there? · A. It .still re1nains 
there. 

Q. Did you ever do anything to keep Mr. Sar-
son from taking ,off that ,cut timber 1 

Mr. Roseberry: I object to that. 
The Court: Yes. Objection sustained. 
Mr. Smith: I pray an exception. 

Q. Do you recall when the poplar trees , were 
20 cut, that have ·been referred to here 1 A. I can-

not recall that. 
Q. Did you help cut it 1 A. No. 
Q. Where is that, with reference to the house? 

A. Why, it is between--it would have 1been be-
tween the house and where the garage stands 
now. 

Q. How many poplar trees were cut 1 A. I do 
not know that. Only the one that my father says 
he cut off. 

2 0 Q. You did not cut it yourself? ' A. No. 

Mr. Smith: Cros is-examine. 

CROSS-EXAMINATION by Mr. Roseberry: 
Q1

• W·hen Mr. Sarson came to your place on that 
Sunday was he angry? A. Well, after they had 
talked a while-he was not exa,ctly angry. 

Q. Didn't he say he heard your father would 
not let him have a year's extension 1 A. Not to 

4o my knowledge. 
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Q1. vV ere you there all the time? A. I was. 
Q'. Then he had no agreement there in writing 

for an extension of time, did he 1 A. I did not see 
any. 

Q. Nor any writing of any kind-did you? A. 
No. 10 

Q'. Then do you testify-or did you testify be-
fore that he said he would give him an extension 
of two m•onths provided he paid the taxe ·s and 
made no trouble? A. I did. 

Q. Did you testify to the question '' Then your 
father gave him an extension of two months, did 
he not?'' Answer: '' He gave him an ext~nsion 
of two months to take the timber he had cut off 
the twenty-six .acres provided he made no 20 
trouble.'' Did you testify to that before 1 A. I 
must have. 

Q. '' And then your father gave him an exten~ 
:Sion of two months . did he not?'' Answer : '' He 
gave him an extension of two months to take the 
tiinber he had cut off the twenty-s ,ix acres, pro-
vided he made no trouble.'' '' A. He granted 
him an extension of time.'' Now, did you testify 
anything about taxes at that time 1 A. I think I 
did. 30 

Q. Is it contained there in your answers, in 
your previous answers that I have just quoted 1 

Mr. Smith: If the Court please, I object 
to that because it is obvious that it is not 
contained in the previous answers. 

The Court : He may answer it if he can. 
( Last quesition read.) 

A. I did. 40 
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Q. In the answer I have just read to you? ' 

·The Court: I suppose it is obvious. 

Q. I win ask you further: '' And your father 
s1aid he had given him an extensi ,on of two 

1 O months?" Answer: "Two months to get the tim-
ber off the twenty-six acres.'' Did you .answer 
that way before? A. I must have. 

Q. And you said, "Yes." "I must have if it 
is1 in there. As near as I can remen1ber. '' Did 
you? A. I must have. 

Q1• Y,ou were at Mr. Piers ·on 's office with your 
father? A. I was. 

Q. When Mr. Pierson telephoned to Mr. Sar-
20 son that he oould have two n1onths in which to 

take off the timber cut and down on the nineteen 
acre tract , and .all down timber on the twenty-four 
acre tract but not all cut •Or ,standing timber on 
that tract-were you there then? A. I was at 
Mr. Pierson's. office. 

Q. And you heard that? : A. You will have to 
read that que·stion over again. 

Q. I asked you if you were at Mr. Pierson '.s 
office when Mr. Pierson telephoned to Mr. Sar-

30 s,on? A. I was at Mr. Piers ,on's office, but I do 
not remember-

Q. And your father was, there, too? A. I think 
he wa·s. 

Q. Well, don't y,ou know he• was? Why, you 
told your counsel that he wa,s. there, so he must 
have been there then. Did you hear Mr. Pierson 
tell Mr. Sar ,gion that he could take 1both the cut 
timber and the down timber on the nineteen-acre 

40 tract-over the telephone? A. I ,cannot recall 
that. 
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Q. But that he could not cut the standing tim-
ber on the twenty-four acre tract .but could take 
the down timber-do you recall that? A. Well, 
t~ere was . -something said about takin_g the down 
timber •on the twenty-six acre tract. 

Q. " 'I asked you if you were there ·when Mr. 10 
Pierson was instructed by y,our father to tele-
phone to Mr. 8arsion th.at he could have two 
months to take off the • eighteen a,cres.' Your 
answer was 'Yes, sir; ·but he didn't give him any 
ans ,wer to that.' 'Did you say that?' 'A. I must 
have.' 'Q 1

• Question: But you heard Mr. Pier.son 
telephone to ~/[r. Sarson, didn't you?' 'Ans-wer: , 
'Ye.s1, sir.' Question: 'That he could 11ave two 
months further time to take off the eighteen 20 
~cres .?' Answer: 'Yes, sir.' Did you so testify 
1n the other case ?1 A. I must have.' " Is that 
correct? A. It must be. 

Q. Now, you say that Mr. Sars ·on-what did 
you ~ay about Mr. Sarson having a day to take 
•off trmber? A. He asked for a day to haul. 

Q. You are ri_ght a,long that road, aren't vou? 
A. Yes, sir. 

Q. And you ,saw where he hauled from, did you 
not1 A. I did not. 30 

·Q. You go over that road every day, don't you 1 
A. That is on past our home. 

Q. But you go down to Broadway 11 A. Yes, 
SU. 

Q. You saw these logs laying along side of the 
road, didn't you 1 A. No. · 

Q. You never saw them laying alongside of the 
road 1 A. No, .sir. 

Q1
• You ·say that you do not remember Mr. Sar- 40 

/ .. ... .. -
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,son asking to take those logs out of the road? ' 
A. I do not remember that. 

Q,. Your land extends- along·side of the road? 
A. No. 

Q. Well, your land lays on oppo ,site sides 1 of 
1 O the road? A. It do,es not extend right on the 

road. 
Q,. Well, you were present there at that inter-

view on that Sunday afternoon, and then you say 
that you were down with your father at Mr. Pier-
son's office when he telephoned to Mr. Sarson? 
A. Yes. 

Q. And you were there when your father was 
not there but your mother and you were there, 

20 when you got this notice written which you ,served 
on Mr. Sarson? A. Yes, sir. 

Q. You have been all along very much inter-
ested in this case, have you not? A. Why, cer-
tainly. 

:Q·. And you have been trying to help your 
father through this case, have you not? A. I 
have. It is to my interest. 

Q. Did you hear Mr. Gunderman on the other 
trial say that he saw you taking timber down with 

80 some kind of a harnes .s on, dragging it down to 
the w,oodpile? 

Mr. Smith: Objected to as absolutely im-
proper. 

The Court: Objection sustained. 

Q. Didn't you haul -some timber off of this tract 
down to your woodpile? A. I did not. 

Q. After this controversy at the house on the 
40 Sunday afternoon, had Mr. Sarson before that 
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been cutting very much timber? A. Well, I can-
not say that. 

Q. Then after that he s1tarted in with a number 
of men and teams, did he not? A. yes ,. 

Q1
, Then he started in with a num,ber of men and 

team ,s after this interview on this Sabbath day? 10 
A. Yes, sir. 

Q. And you heard your father tell him that he 
could have two months to take off this timber if 
he did not make trouble? Didn't he say that? 
A. Yes. 

Q. Wen, he would not make any trouble. Now, 
Mr. Sarson, when you went down to 1'Ir. Pierson's 
and told him that he could only take off one tract 
and not the other, had not made any trouble, had 20 
he?: A. He had at the house that Sunday be-
fore. 

Q. W~en he left t~e house that Sunday you say . 
that your father said he -could have two months 
~urther time to take off the timber on both traets1 
if. he made no trouble? A. Well, he threatened 
with ,a-

Q. Now, wait. He left the hous ,e didn't he? 
A. Yes, sir. ' 

Q:. And went away? A. Yes, sir. 30 
Q. Tell us what kind of trouble he made he-

~w~en ,that time and the time of your and your 
i~tner s appearance at Mr. Pierson's offi.ce. A. 
He never gave any trouble, I think. · 
. Q. Never mind. Tell us what trouble he gave, 
1f any. A. He made no trouble. 

Q. Then after this Sunday you went, without 
:any tr_ouble on Mr. Sarson '·s part-you went to 
1\1:r. Pierson and had him telephone to Mr. Sar- 40 
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,son that he could have two months further time 
to take off the nineteen-acre tract of the growing 
and down timber and take off the down timber on 
the twenty-six a,cre tract but not to cut ,any trees 
on the twenty-six acre tract-how did your father 

lO come to change this- s,tatement that he made on 
the Sabbath day from what he said then to what 
he said in Mr. Pierson' ·s offiee1 

Mr. Smith: I obje,ct to that. 
The Court: l-Ie may testify if he know,s. 

A. Well, my father did not want a lawsuit with 
Mr. Sars ,on. 

Q. So that in the office he told him if he made 
20 no trouble ·he would give him permis .sion to take 

off the whole tract, standing and down timber. 
Now, to prevent a lawsuit he went to Mr. Pier-
son's office and told him he 0ould have the nine-
teen acre tract but not the twenty-six acre troct. 
Is that in prevention of a Jawsuit1 

30 

Mr. Smith: I object to that as argumen~ 
tative. 

The Court: I do not see how it is mate-
rial, anyway. I will allow it. 

A. Mr. S:ars,on never gave any answer to what 
my father had offered him. 

Q. Then why did you change fron1 taking off 
the two tracts to one tract-why did your father 
change it, if Mr. Sarson had not done anything 1' 
A. He had threatened with a lawsuit. 

Q. Oh, that was alB Why did you ,change it1 
A. We didn't want any trouble with 1\!Ir. Sarson. 

4o vVe wanted to see that he ,came out on his ,eontract 
with the goods he had got. 
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Q,. Then the next day or two after that you 
and your mother went down and got a written 
notice drawn up by Mr. Pierson f A. We did. 

Q. Did you go there hy direction of your fa-
ther 1 A. I won't hardly say I did. I won't say 
whether I did or did not. 1 O 

Q. But y;ou had this notice drawn and took it 
home and got your father to sign it. Did that ex-
press, the idea in your mind that you did not want 
Mr . .Sarson to lose anyt:hing1 · 

Mr. Smith: I object to that. 
The Court: Objection ,srustained. 

Q. Didn't you go there for your father1 ' A. 
When, that nig·ht f 

Q1
• When you and your mother went there and 

got this notiee drawn up by Mr. Pierson f A. 
Did I go there for my father f 

Q. Didn't your father know you ·were going 
there for that purposef A. He did. 

Q. And you went there for him 1 A. I went 
vvith my mother. 

Q. For him f A. I ,gues,s I went for him. I 
won't say I went exa,ctly for him. 

20 

Q'. Who did you go for then 1 A. I went with 30 
my mother. She is not so good in English and I 
went there to translate things , and tell Mr. Pier-
son. 

Q. You knew your father told her to go there 
then f A. No, I did not. 

Q. What did you suppose you were going there , 
forf 

Mr. Smith: I object to that. 
The Court: He may answer. 

I 40 
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A. Well, I took my mother up in the car and I 
went with my mother in the office. 

Q. Who did the talking to Mr. Pierson 1 A. 
My mother and I. 

Q. And he drew this notice by the direction of 
1 O you and your mother 1 A. No. 

Q. By whose direction did he draw it then 1 
A. He wrote up the paper and he read it over 
and my mother said sihe thought that would be 
all right. 

Q. Didn't you or your mother tell him to do it 1 
A. Not exactly. 

Q. Then you took it to your father1 A. Y-e-s. 
Q. And you read it over to him 1 A. Yes, sir. 

20 Q. And then you told your father to •sign it, 
didn't you 1 A. I said he had to sign it. 

Q1• And then be,cause you told him he had to 
sign it he signed it1 A. No, not because I said 
he had to. He signed it so that it would be legal. 

Q. He signed the notice, didn't he 1' A. Yes·, 
SH. 

Q·. And you told him he had to sign it 1 A. S.o 
my mother could serve it on Mr. Sar ,s1on. 

Q. And when you testified on the fivst trial, 
3 O '' Did you know how much lumber there was left 

there on February 8th, 1924, after Mr. Sarson 
finished hauling 1 '' A. I did not. 

Q. And you answered, ''No, sir; I could not tell 
you.'' Is that corre.ct 1 A. Yes, sir. 

Q. You did not know, did you 1 A. No. 
Q. Now, on the first trial did you not testify: 

"Did you hear 1v.1r. Pierson telephone to Mr . .Sar-
son 1 A. Yes, sir.'' '' Q. And then he could have 

40 two months further time to take off the eighteen 
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acres. A. Yes, sir." You te,stified to that, 
didn't you 11 A. I must have. 

Mr. Roseberry: That is all. 

RE-DIRECT-EXAMINATfON by Mr. Smith: 
Q. Mr. Mueller, on the firs·t trial, did you tes •- 1 O 

tify in answer to a que·stion by the Court '' Q. 
Do you know anything about the two months' ex-
tens ,ion they talk about 1 A. I do.'' Did you so 
testify at the last trial 1 A. I must have. 

Q. '' Q. Were you pres-ent then 1 A. I was, on 
a Sunday afternoon.'' Did you so te,stifyf A. I 
must have. 

Q. '' Q. Tell us 1 .about it. A. He came and 
wanted the extension of time for ,a year, and my 20 
dad said he had agreed to pay the taxes on the 
premises and ·he had not paid no taxe -s yet. My 
dad said, 'Well, if you will pay the taxes.' Then 
he agreed to pay the taxes. for .a year if my dad 
would grant him permis ·sion for a year, but he 
didn't say anything about a two months' exten-
-sion. On a two m,onths' extens 1ion he didn't w·ant 
t.o pay the taxe ,s." Did you so testify1 A. I 
must have. 

Mr. Roseberry: I obje ,ct to that. 
The Court: I will let it stand. 
Mr. Sn1ith: That is all. 

30 

40 
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MRS. GERTRUDE · MUELLER, sworn for the 
defendant. 

Direct-examination by Mr. Smith: 
Q. Mrs . . Mueller you are the- wife of William 

10 ~,fueller, the defendant in this case 0?' A. Yes, sir. 
Q. And you live with him near Montanna 1 A. 

Ye·s, sir. 
Q1• Were you present on a Sunday when Mr. 

Sarson came to your house, in 19·241 A. Yes, sir. 
Q. Ahout how long was that hef ore the two 

years were up 1 A. It must have been around 
that time. 

Q. Were you pres ,ent at that time when a con-
20 versation took place1 A. Yes, sir. 

Q. Were you present all the time 1 A. N,o, I 
do not think so. 

Q. Did you hear any part of the conversation? 
A. I heard him speak about it. 

Q,. Just tell us what you heard. A. Well, I 
heard about that Mr. Sarson was going to have 
the two months. He was - taJking about that :but 
I did not pay much attention to them. 

Q. Just tell us, as nearly as you can what your 
30 husband said and what Mr. Sar ,s1on said. A. It 

is four years; I cannot re1nember much. 
Q. State whether or not anything was said 

about taxes. A. My husband said on account -of 
the tax-M :r. Sars ,on promised to pay the tax on 
account of two years he had the wood contract-
but I could not recall -that. It is hard to tell. 

Q. Just tell us what you remember. Was Os1
-

car there at that time 1 A. Yes, s•ir.. 
40 Q. Did you hear Mr. S.ar,s1on say anything a•s he 
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left t~e house ~ A. Well, I do not remember, at 
that tin1e. I ·was in the kitchen. But I ren1ember 
Mr. Mueller come out in the kitchen and my hoy 
opened the door for 11:r. Sarson. 

Mr. Smith: Cross-examine. 

CROSS-EXAMINATION by Mr. Roseberry: 
Q. On the former trial you were asked that 

que·stion ,by me-your answer was, '' I was in the · 
hous •e, but ! went in and out of the kitchen, you 
know. I did not exactily get all that was said 
then." "A. That's right." Is · that correct f' 
A. Yes, ,sir. 

10 

_Q. Then this que,s1tion was read to you: '' Q. 
D1dn 't he tell you-that is, your husband- 20 
''Didn't he tell you he telephoned Mr. Sar.son he· 
could have two months · more f A. He said some-
thing about that. I don't remember the · words 
he said any more, because it is two years.'' Did 
you answer that f A. I must have ·. 

Q'. You and your son went to Mr. Pierson' •s to 
get this notice drawn, didn't you f, 

Mr. Smith: If the Court please, that is1 
not cross-examination. 

The Court: Objection sustained. 

Q. You are the person that served it on Mr. 
Sarson f 

Mr. Smith: I object to that. 
The Court: Objection sustained. 

Q. That is all you know about this case of 
what took place there in the house there that ,Sun. 
dayf A. That is all. 

30 

40 



10 

106 

A1arvin A. Pi,erson-Direct 

Q. Is that correct? A. That is all I know. 
Q,. And that you did not hear, by going in and 

out from the, kitchen, did you 1 So you do not 
know much about it, do you? A. Well, what was· 
said there, that I remember. 

Mr. Ros 1eberry: That is all. 

MARVIN A. PIERSON, re-called for the de-
fendant. 

Direct-examination by Mr. Smith: 
Q. Mr. Pierson, were you present in F·ebruary 

20 on the ni~ht that Mr. Sarson came to your place, 
and Mr. Mueller was the,re ?1 A. Yes, sir. 

,Q!. Who was with Mr. Mueller that night? A. 
I think the son was there. 

Q1• Do you re,call Mr. Sarson eoming in? A. 
Yes, sir. 

Q. Did you hear part of 'the conversation be-
tween Mr. Sarson and l\1r. Mueller1 A. All of, 
it. 

Q. What did Mr. Sarson ,say1 A. Mr. Sarson 
3 O came to the door of the office. I do not think he 

stepped inside. He jus ,t stepped 'to the door and 
asked if he ,could ,go down with his teams . and cart 
timber for one day. 

Q·. What was said by Mr. Mueller1 A. "Ye -s.'' 
Q,. Was anything else .said that you heard? A. 

Nothing. 

Mr. Smith: Cros ·s-examine. 

40 
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CROSS-EXAMINATION by Mr. Roseberry: 
Q. Didn't he say that there was some timber 

along the ,side of the road that he wanted to take 
out? A. There was no road mentioned. 

Q. No road mentioned at all? A. Not to my 
knowledge. 

·Q. Didn't you swear to that before? · A. I think 
not. 

Q. You were ,srworn before, weren't you 1 A. 
Yes, sir. 

The Court: What time was . this? 
·The Witness: I think it was the , day 

after the notice was written, which I think 
was the s,eventh of February, as near as I 

10 

20 can remember. 

•Q. Then you did not hear Mr. Sarson say-y,ou 
were talking over the phone when this occurred, 
weren't you 11 A. No, sir. 

Q. vVeren 't you talking to somebody over the· 
phone or to ,somebody there in the , offi..ce? A. At 
that time? 

Q. Yes. A. Not that I remember of. 
Q. Didn't you testify to that on the former 

trial? A. I think not. 30 
.Q. You are sure you did not, are you 1 A. I 

cannot remember a thing of the kind. 
Q1

• Who all were in the office that night? A. 
Mr. Mueller and the son. I do not remember 
whether anyone else was there •Or not. 

Q1
• '' Q. If you were attending to other busines is 

he might have said it, might he not ?1 A. The 
business was, very short." A. If I said it it is 
true, whatever I said there. It was very short. 4o 



10 

20 

30 

108 

Clarence W a.rne-Drirect 

Q. 'That is in connection with asking to take the 
logs out of the road that night 1 A. I did not 
hear anything a bout a road. 

Q. It is in connection with J\1:r. Sarson asking 
to take the • Jogs out of the road. 

The Court: He said he did not hear it. 
The witness says he ·heard no such con-
versation. The ref ore, the que·stion could 
not be in relation to any question by Mr. 
Sarson in regard to the road. 

Mr. Roseberry: I was- asking if he w.a,s 
not attending to other ibusine.ss at the tirn.e. 

The Court: He ,s,ays this business was 
very short. 

·Q. Why did you s,ay to the question '' If you 
were attending to other business he might have 
said it, might°he not W" " ·The business · was • very 
short.'' Why did you say the ,business was very 
short 1 

Mr. Smith: Objected to as· improper. 
The Court: Objection sustained. 
Mr. Roseberry: That is, all. 

CLARENCE WARNE, s1worn for the defend-
ant. 

Direct-examination by Mr. Smith: 
Q:. Where do you live, Mr. Warne f A. Broad-

way. 
Q. vVhat busines ·s are you engaged in 1 Tim-

40 her busines-s. 
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Q. In the timber business, what do you do 11 A. 
I manage it and buy and sell. 

Q. Do you buy and sell standing and ,cut tim-
ber W A. Ye.s, sir. 

Q. What is the principal of timhe-r that you 
·s·eU 1 A. Mining props ; and railroad ties. 1 O 

Q. How long have you been enga.ged in that 
·bus.iness ·W A. 19111 or 19112. 

Q. Were you engaged in that business in Feb-
ruary, 191241 A. Ye•s, sir. 

Q. Are you familiar with the wood Jot where 
Mr. Mueller lived and owned and which Mr. Sar-
son .bought 1 A. Ye·s, sir. 

Q. Had you ever cut any timber on that lot f: 
A. No, ,sir. I hauled some out. ~o 

Q!. When was that 1 A. I think that was. in 
1920, 19121 and 19122. 

Q. Was that before Mr. Sarson bought the tim-
berf A. Yes, sir. 

Q. Do you know whether there is, any ,cut tim-
ber on that tract at the pre ,sent time 1 A. ·There 
is, a little. 

Q. Where is that situated with reference to Mr. 
]\fueller 'Si house f A. Toward Mont ianna. 

Q. About how far f A. I do not know exactly. 3 o 
A good ·stretch, three quarte-rs of a mile ,. 

Q. Have you re,cently examined that timber t 
A. I measured it up; yes, sir. 

Q. Just tell us it ,s present condition, where it 
is lo0a ted on the J,ot. 

Mr. Roseberry: I object to that because 
it is too remote. 

Mr . .Smith: The purpose is, to ,show where 
it is located and if there is. any of it taken. 40 
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The Court: There is no te,s,timony by the 
plaintiff that anything was. taken. 

Q. Were you able to measure it f A. Yes, sir. 
1Q. Will you tell us how much cut timber there 

10 is. 

20 

Mr. Roseberry: I object to that. I think 
this is very improper. It is five or six 
years after it •Oocurred. This is 19'23 and 
19214 that this timber was, left there, and 
now it is March 19128, •and it will be, five 
years , pr.actically, or four years •. In the 
first place it is too remote. I object to it 
be,cause it is t,oo remote and it does not al-
low for timber that might have been taken 
away by s,omebody else. If he testified it 
was the timber that was there at that time 
it might be proper. 

The Court: Objection sustained. I will 
sustain the objection and allow an excep-
tion. 

Q. Had you ever seen the cut timber previous 
to that time f A. Yes,. 

Q. When f A. Every month, and several 
3 O times through the month. 

Q1
• How near to J.anuary or February, 1924, did 

you s,ee th'is timber f A. Every month I think I 
have. I had a wood job, cutting right up a·bove it 
and I went through the· Sarson lot, both lots. 

Q. Will you ·state whether the cut timber on 
the Mueller lot had been moved or distur ,bed since 
F ebruary, 19·24, when Mr. Sarson left f A. It 
lays there just the same that he ,cut it. 

40 Q. Did you measure the timber in that cut tim-
ber 1· A. Yes, sir. 
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Q. When did you do ·so f A. M.arch 3, 1928. 
Q. At that time were you able to get an aocur-

ate mea,surement as to how much timber, how 
many feet of timber, lay there after February 6th, 
1928f A. It aU lai~ there, still. 

10 Mr. Ro,s;eberry: I object to that. The 
te ,stimony is too remote and immaterial. 

The Court: Objeetion overruled. 

Q. Now, how much cut timber laid there for 
exanrination f A. I put it down on a piece of pa-
per. 309 feet of ten-inch props ,; 1294 feet of 
eight -inch props 1 ; 3145, feet of six-inch props. 

Q. Do you know the market price ,of mine props 
in February, l9 124f A. I do. 

1Q. D,o you know that for the various siz.es f 
A. Yes, sir. 

Q. Are those pri.ces loaded on the car at Broad-
way f' A. Yes, sir. 

Q. What was the price in February, 1924 f A. 
Three eents for six-inch, six cents for eight -inch 
and eight cents for ten-inch. 

Q1
• How far is it from where this cut timber is 

to the railroad station at Broadwayf A. Fully 
two miles. 

Q. How is1 the road from the station up to 
where this is located f A. A pretty fair road. 
It is up hill. 

Q. Where is the cut timber with reference to 
the road f A. On the side of the mountain. 

Qi. W,ould it require much labor in getting it 
loaded 1 A. Ahsolutely. It has ,got to he gone 
to to be Joaded. 

20 

30 

Q. Can you state whether or not in its present 40 
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location this cut timber would be more or le,ss ex-
pensive than ordinarily1 ' A. It is according to 
the lot you buy. If you bought .a lot in the same 
condition it would he the same. 

Q. What kind of a lot is this 1 A. It is a very 
1 O bad lbt to get it off. of. 

Q. With reference to the disitance for hauling, 
w,ould it require much or little labor to haul it to 
the station and load it 1 A. After you get it to 
the station it wouJ.d be the same as, any other. 
The labor on that is practically all the s.ame after · 
you get it out of the· woods. 

Q. Is the labor g~etting it on the , wagon 1 A. 
You have to first cut it. You have to eut it and 

20 snake it out and then load it. 
Q. H,ow much would it cost to haul and load 

that timber, the timber that is there, to load it 
on the wag.on and haul it to the Broadway .station 
then to load it •on the car ,at the station ,SiO it could 
he ,sold for the price you have · mentioned 1 You 
may state it, per carload, if you want to. A. 
Weill, the lahor has got to ,come out. 

Q:. Including the labor. A. To cart and cut 
and load it on the car-

30 q,. What would you estimate it would cost per 

40 

carload? A. Well, I protect mys ,elf as near as I 
can. 

Q. What would the contract price be? A. We 
generally get sixty or sixty-five per cent of the 
timber, what ever we have to ,get. 

Q. D,o you know the value of that timber in the 
quantity that you have there as it laid on this 
wood lot, cut, in February, 19124? 

113 

Cl:a,rence Warne-Cross 

:M~r. Roseberry: I object to that because 
the testimony is-he · does not know how it 
wa,s there in 19·24. 

The Court : He may answer thi,s; ques-
- tion. 

Mr. Roseberry: I pray an e~ception. 10 
The Court: Yes. 

A. Absolutely, I know. 
Q. How do you know the value of it 1 A. I am 

selling it every day. 
,Q. Did you observe the quality •and the condi-

tion of the timber in 19i24? A. Absolutely. 
Q. What was the value of that timber as, it lay 

there on the woodlot without hauling and load- · 
ing1 20 

Mr. Ros:eherry: Objected to on the 
ground he is not qualifi..ed to testify ,as to 
the value of the timhe-r on that day, from 
his ohservation the other day. 

·The Court: Objection •overruled. 
Mr. Roseberry: I pray an e~ception. 
The Court: You may have an exception. 
(Last question read.) 

A. Forty per cent. 3 o 
Q. Of the market value? A. Of the market 

value. 
11:r. Smith: Cross ,-examine. 

CROSS-EXAMINATION .by Mr. Ros,eberry: 
Q,. I-low long ·have you been in the timber busi-

ness 1' A. Since 19111 or 19,12. 
Q. And Mr. Sarson during that time has been 

in the· timber business:1 A. Before I was. 40 
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Q. You live at Broadway and he lives at Wash-
ington? A. Yes, sir. 

Q,. Many miles apart? A. Four miles. 
Q. You were living in the same neighborhood? 

A. Yes, sir. 
10 Q. You were angry at him, weren't you? A. 

Well, I have a postal card in n1y pocket that I 
beat him one time in a lawsuit on so1nething simi-
lar to this. 

Q. Didn't you in the former ease answer this, 
'' One time him and I had trouble when he tried to 
cheat me out of some labor. I have a postal card 
in my pocket to use today?'' So in your anger 
at him you brought a postal card here to use 

20 against him, did you not ?1 A. I have always 
thought an awful lot -of that postal card. 

Q. And you are very angry at Mr. Sarson? A. 
No. 

Q. Why did you bring the postal card then? 
A. I have done business with him since. 

Q. Didn't you take his lum,ber and didn't he 
sue you and get judgment against you? A. No, 
sir. I have -a receipt in my pocket. 

Q,. Didn't he get a judgment against you? A. 
:JO N-o, sir, he never did. 

Q. When was. that lawsuit? A. 19114, I think 
it is. 

Q1
• Didn't he have a suit against you in 1927?' 

A. He had and he didn't'. 
Q. Didn't he sue you in 19127 and got a judg-

ment against you? A. No, .sir; he did not. I 
have a receipt to .shff\V. 

Q. Didn't he get a judgment against you be-
40 fore Squire Sharp? A. The Squire throwed the 

jud gment on to the two of us; he had to. 
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Q. Well, didn't Squire Sharp give judgment in 
favor of 1\1:r. S.arg,on and against you? A. Well, 
the Squire came· in with a judgment against two 
of us;. 

The Court: No. Did he or did he not? 
The Witness: Well, I w-ould -call it a half 10 

judgment, because -it was interested in the 
two of us. 

Q. Well, he go,t judgment against you then f 
A. Yes, sir. 

Q. And you are what they call "Powerful mad" 
at him 1' A. No, not exactly. 

Q. And you have qualified yourself to com.e 
here · and testify just as hard as. you -could against ~o Mr. Sarson? A. I got my subpoena Friday 
night. 

Qr. That judgment still remains , don't it? A. 
Well it w,on't ,s-ome of the-se days. 

Q·. Well, it still stands against you? A. It 
won't some of these days ·. 

Q. Now, you testified that the r•oad from Broad-
way up to. this lot was steep and hard to get up? 
A. The mountain is, very steep. 

Qr. Is it from Broadway up into the J,ot? A. 
3 0 You have to go up the mountain. 

Q. They haul this timber down from the lot 
dovvn to Broad·way-it is· all down hill? ' A. No. 
There is a little hill from Broadway over to the 
station. 

Q. It is easy hauling, is it not? A. Ordinary 
hauling. 

Q. And you ·said that you were nosing around 
there in 19124? A. I do not know as I said I was 
''nosing.'' 40 
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Q'. Were you around on the·se other few days , 
since that? A. Yes, sir. 

Q. Did you .go through it with your teams? A. 
I ,go up the road with the teams -. 

Q. Are you sure you did not load a part of this 
IO lumber and cart it away? Are you .sure you did 

not take part of Mr. ,Sarson 's lumber in your 
anger at him ?1 A. I do not think I did. 

Q,. You are not sure a.bout it, are you? A. Ab-
solute ily. 

Q. But you kept wide of this · lumber did you? 
A. I knew there wa·s trouble over it. 

Q. Did you go there and measure it in 19124? 
A. No, sir. 

20 Q. Is that all on one pile? A. It was scat-
tered around. 

Q. It was scattered all over the lot, wasn't. it? 
A. Oh, no. 

Q. It was left where it was cut 1: A. Yes, sir. 
Q. Was , it kept in ,one pile? A. No. One tree 

is -cut and another is cut. 
Q. They lay -on the ground? A. Some of them 

lay;s; on the• ground with one end and up on a ro,c;k 
with the other end. 

30 Q,. It wa,s laying around.? A. lt was dotted. 
Q. And, g•ood for nothing but mine props? A, 

It is good for nothing today. 
Q. Who was with you when you took this meas .. 

urement? A. Mr. Wolr. 
Q. A frie,nd of yours? A. Yes, sir. 
Q. bid he have any trouble with Mr. Sars -onf 

A. Not that I know of, 
Q. Did you get him f A. Mr. Mueller got him. 

40 Q1. You went with Mr. Mueller, did you 1 A. 
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We made arrange .ments to go through this timber. 
Q. You went with Mr. Mueller and got Mr. 

Wolf? A. No. 
Q. Who went with youf A. Mr. Mueller. 
Q. And you w·ent up to measure it, did you? 

A. Mr. Mueller came down and got me. 10 
Q·. Now, you were asked on the former trial 

'' Did you get any of his props and mining ties .?'; 
And y,our answer wa,s, '' I don't think ,s,o. '' A. 
I told you the same thing a while ago. 

Q. Mr. Sarson sued you for taking his timber 
. ' when he got that judgment against you before 

Squire Sharp, did he not? A. He sued lots of 
people. 

Q. I asked you if he did not sue you for tak- 20 
ing his timber 1 A. Well, he had-. 

The Court: Answer the que.s.tion. You 
know what the suit was about. You can 
ans;wer the question yes or no. 

The Witne ·s,s: If you wiU give me a 
•chance to explain it. He served a paper 
on me. 

Q. You were sued 1by Mr. Sarson for taking his 
timber unknown to him, were you not 1 , A. He 3 o 
served a summons on me. 

Q. He s,ued you and got judgment -for taking 
his timber 1' A. A half judgment. 

Q. Well, for taking his timber 1 A. The Squire 
held me responsible- .· 

·Q. Didn't he sue1 you for taking his ti1nber, you 
and someone else 1 · A. He had · another man 
w:orking for him. I bo~ght the timber of him and 
paid him for it. 40 
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Q. Didn't he sue you and the other man jointly 
for taking his, timher1 A. Ye,s, ·sir. 

Q. Unknown to him? A. I did not know he 
owned· the timber. I boug·ht the timber of the · 
other man and I paid the •other man and got a re-

l O ceipt. 

By Mr. Smith: 
Q·. And the other man's name was- A. Yes, 

sir. 
Q. And he w•a.s. employed hy Mr. Sarson ?1 A. 

Yes, sir. 
Q. And Mr. sold you the timher1 A-. 

Yes, sir. 
Q1• And you 1bought it1 A. Yes, sir. 
Q. You did not know whose it was at the time -t 

-A. No, sir. 

;BY Mr. Roseberry: . 
Q. Where was it that you got this timber? A·. 

Ov_er on the Bloomsbury mountain. 
Q. Where is the r·ailroad station? A. Wash-

ington, Broadway, New Village, Stewartsville, 
Phiillipsburg. 

Q. Didn't you circulate around in the neigh-
·so borhood that you had ·taken that timber from Al-

lentown? . A. No, sir. 
Q. Didn't you steal -it from Mr. Sars ,on? A. 

No, sir. . 
. Q. · Did you tell Mr. · Sars .on that you had bought 
\this ,of A. Absolutely. 

- . - . .. . -

. Mr. Smith: If the Court pleas ·e, I think 
that is ~mp!o:per. _ . 

The Court: Yes. It has been answered. 

Q1
• Didn't you get this timbe-r from the railroad 

station 1 A. No, sir. 
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GEORGE , W. WOLF, sworn for the defend-
ant. 

Direct-examination by Mr . .Smith: 
Q,. Where do you live, Mr. Wolf 1 A. Union-

town. 10 
Q. How old .are you 1' A. Forty years · old. 
Q1• What is your business.? A. Lumber busi-

nes,s. 
Q. How long have you been engaged in the lum-

ber busine ·ss? A. Since I was tweJve years old. 
Q. You do m•ost of your ,cutting in .and around 

Scotts Mountain 1 A. Yes; •all over. 
Q. You are · engaged in the timber .busine is,s? 

A. Yes, sir. -2-0 

The Court: He ,&aid he w.as, for twcenty-
eight years. 

1\1:r. Roseberry: I would like to ask him 
a few questions. 

The Court: All right. 

By Mr. Roseber.ry: 
·Q'. Has your business been buying and s•elling 

lumber? A. Yes, ·sir. 
Q. For how many years 1 A. For the last ten 30 

years, myself. 
Q. You have been buying- ·and selling· .mine 

props 1 A . . Not -much .mine props. 
Q. Or mining ties? .A. Lumber and poles. 
Q. You do not know much about mining props 

then, do you 1 A. I know quite a bit about :it. 
Q. Your business , has been more ties and logs, 

has it not? A. Yes, sir. 
,Q. And bridge timber? A. No, .not .exactly. 40 



120 

Georg·e W. Wolf-Direct 

Q. Where do you ·sen your props? ' A. Glen 
Olan Coal Company. 

Q. Where? A. Scranton, and all over. 

By Mr. Smith: 
1 o ·Q. Do you know the , market price of mining 

props, loaded on the car, in F ,ebruary, 1924? A. 
Well, not then. 

Q. Do you recall what the pri ,ce wa.s, in Feh-
ruary, 19124? 

Mr. Roseberry: He answered it. 
T·he Court: He say,s he doe·s not know. 

Q. Have you, since you have be-en ,subpoenaed 
in this ·case,· made investigation to find •out the 

20 . f . . . 1924 price o m1n1ng props 1n · ' ? 

30 

40 

Mr. Ros·eberry: I object to that. 
A. Yes, sir. 

The Court: He can testify whether or not 
he made any investigation. 

Q. Were you selling mining props in 1924? A. 
I did not ·sell any but I can tell you the price just 
the siame. 

Q. How did you find out the price? ' A. I al-
ways get a Est of them. 

Q·. Circulars? A. Y e,s, ·sir. 
Q. From whom? A. From the agents. 
Q. Is that the price for mining props? A. I 

haven't got it here but I know it just the same. 
Q. By ref erring to that? A. Yes, sir. 
Q. Have you visited this wood lot of Mr. Muel-

ler? A. Yes, sir. 
Q. When did you go there? ' A. Saturday, the 

third. 
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Q. With whom? A .. The boys came after me 
and I went out with the boys .. 

Q. Wa ,s Mr. Warne along? A. Yes, sir. 
Q. Did you measure the cut timber on this · 

tract? A. Yes, sir. 
Q. How did you measur~ it? A. With a steel 10 

line. 
Q1

• How much cut timber did you find? 

Mr. Roseberry: I object to that. It is 
too remote. 

The Court: Yes, but it is testified the 
.same amount that was there was there in 
1924. It is competent for this man to cor-
roborate if he can, the testimony of Mr. 

20 Warne · as. to the amount there present. 
Mr. Roseberry: I object to it be,cause 

it is not asking f.or the time that the ·sre 
things happened. 

The Court: Objection overruled. 
.Mr. Roseberry: I pray an exception. 
The Court: You may have an exception. 

A. 309 feet of ten-inch props. 
Q. Yes. A. 1,2914 feet of eight-inch; 3,145· feet 

of six-inch props. 3 0 
Q. Where were those located on this woodlot? ; 

A. Around the mountain, on the right-hand side 
of the road as you go up from Mr. Mueller's 
house. 

Q. How is the, land there, is it leve,l? A. No, 
it is, a hill and rocks. 

Q. What would have to be done in order to get 
tho ,se to the market? A. It is a lot of work to 
get them out. 40 
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Mr. Roseberry: I object. He is not 
shown to have been over the road or ex~ 
amined it for that purpose. 

,Q. Well, did you examine this , cut timber on 
10 the lot there to ascertain how much work would 

be necessary in order to take those to the car 
and load them 1 A. Well, the worst job would 
be to drag them out and get them down to the 
r,oad. The hauling would not be so much. 

Q. Did you look it over for that purpose~ A. 
Well, I did not look it over for that purpose, but 
still I know what it would he. 

Q. On what do you base your judgment~ . 

20 Mr. Ro.seberry: Then I ask to strike it 
out. 

Q. On what do you ha ,s,e your judgment as to 
what would have to be done to t,ake those props . to 
the market. A. Well, to get them to the m.arket-

1fr. Roseberry: I object to that question. 
Mr. Smith: I will withdraw the question. 

Q. Are you able from your experience , to tell 
us, what would ,be required to load those mining 

2 O props and take them to the car~ 

Mr. Ros•eberry: I ,object to that. 
The Court: ·The question is aillowed. 
(Last question read.) 

A. Fifty dollars. 

The Court: Strike it out. 

Q. Are you able from your experience as a 
lumber man to tell us what would be necessary to 40 
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be done to take tho·se mine props that you saw 
there out and load them on the ear~ 

Mr. Ros-eberry: I -object to that because , 
that requires the opinion of this · man's · ahil-
ity to do it. 10 

The Court: I am not going to let him 
answer it except ye,s. or no. Then he will 
have to tell us what that experience · is 
based upon. 

Q. Are you abJe to tell us what would ·be ne-ces-
sary to be done, what you would have to do on 
this, wood lot to take those ties down and load 
them~ A. Well, fir,s,t, you have to .get them out 
of the woods and then load them on a wagon and 2 O 
then cart them to Broadway. 

Q. How do you know that 1 A. W,ell, that must 
be done. 

·Q. How do you know that 1 A. From exper-
ience I know that. 

Q. Where these were- located ,on this -wood lot 
as compared with other wood lots ·, would this be 
difficult to snake out these- mine props , that you 
measured~ 

30 Mr. Roseberry: I object to that because 
it calls for this man's opinion on a n1atter 
with ref e·rence to other wood Jots. 

The Court: Have you ever hauled lum-
ber or props out of localities the same as 
this~ , 

The Witness: Ye-s, sir. 

Q. Do you know the value ,of these mine props 
. in good condition, having been -cut in January of 40 
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1924, •Or the firs 1t of February, 19·24, a.s of the date 
of February 8th, 19·2~J 

Mr. Roseberry: I object .to that. That 
assumes that they were all the props that 
wer .e there on the eighth or .sixth of Febru-
ary, 1924. This- witnes ,s, does not know 
whether they were all the props 1 that were 
there or not. 

·The Court : He can testify if he know·s 
the value ,of the props that he saw there 
recently, as of the date of February, 1924, 
if he knows. 

Mr. Ros·eherry: Then I object becaus ·e he 
said he did not haul any props- at that time, 
and all he knew wa.s from circulars. 

The Court: I think that is so. 
Mr. Smith: My question was whether he 

knows the value of that timber that wa.s 
cut there, a.s of that date, as it lay there 
without being hauled or .snaked out, how 
much it w.a·s worth. 

The Court: He may answer ye,s, or no. 

Q. Do you know, as of February 19124, the value 
80 of that ,cut timber1 A. Well, I about know; yes. 

Q. What do you mean hy "about know1" 

Mr. Roseberry: I object to that. 

A. Well, I know-

The Court: I do not think he is quali-
fied, Mr. Smith 1 

Mr. Smith: If the Court please, I insist 
that he is qualified! a.s. of that time. He 

40 . has had the ,experience of the business and 
more than that-
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The Court: H·e ,said that he did not deal 
in mine pr •ops; that he dealt in poles ·; that 
he knows the .s.eiling price of mine props 
from circular 1s-from ,circula .rs . which he 
had read. 

10 
Q. Did you seU any mine props in 19·214: 1 A. I 

didn't sell none, no, but I had orders just the 
same. 

Q. Have you ev·er prepared mine props for the 
market 1· A. Ye.s, sir. 

Q. Do you know the value of cut timber such as 
this that you measured1 A. Ye.s•, sir. 

Q. ,Vhen it is, fre ·shly cut 1 A. Yes., sir. 

Mr. Roseberry: I object to it, as it has 20 
already been gone over. 

The Court: He may .go over it again. 

Q1• Is there any difference between mine· props 
and other timber, a·S' to the value, when it is firsit 
cut 1 A. Yes; there is; :Sometimes. 

Q·. Was there any in 19·241 A. I do not think 
so. 

The Court : Do you know 1 
The· Witne ,s,s: I will say there wasn't ·any 

3 0 difference in the price. 

Q. Are they prepared for market the same, 
way1 1 A. You have to have it prepared for the 
market. 

Q. What is the difference between mine props 
and what you call ties 1 A. You have to cut them, 
the same way with the prop. 

Q. Is there any difference in size 1 A. Yes,, sir. 
Q. Do you know the value of that cut timber 40 

that you mentioned, in 191241 
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Mr. Roseberry: I object. He has an-
,sw,ered that he did· not. He said he did 
not sell any at that time .and that all that 
he knows about it was from cireulars. 

·The· Court: Objection sustained. 
Mr. Smith: I pray an exception. 
The Court: Exception allowed. 
Mr. Smith: That is, all. 
Mr. Ro.seberry: No cross •-examination. 
Mr. Smith: The defendant rests. 
The -Court: Have you any rebuttal, 

Judg •e Roseberry? 

GEORGE W. SARSON, the plaintiff, re -called 
in rebuttal. 

Direct-examination by Mr. Roseberry: 
Q. About this'--

Mr. Roseberry: I was going to ask him 
about his· difficulty with 1\1:r. Warne, about 
his taking his timber, but since Mr. Warne 
has shown he was-

Mr. Smith: Let us have the question. 
The Court: I do not ,s,e·e how it is proper. 
Mr. Roseberry: I do not know whether it 

is or not. That will do. 
The Court : Do both ,sides rest? ' 
Mr. Roseberry: We res,t. 

Mr. Smith: If the Court please I would ,like to 
move at this tim•e for a direction of verdict on the 

40 ground the-re is no uncontroverted evidence here, 
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or any evidence, of a breach, on the part of Mr. 
Sarson, •of .any contract which is. actiona 1ble, on 
which -the plaintiff, ,can rely. 

(After discussion.) I submit that the state of 
the case is, ,such that, taking the mo·st favorable 10 
aspe -ct of Mr. Sarson 's. te,stimony, there was no 
,breach proved, and I move, therefore, for a direc-
tion of ve,rdiet. 

The Court: In thi .s case w,e start out with a 
binding agreement between these parties · that the 
timber was to be cut and removed within two 
years. 

I will grant the motion and allow an exception. 
Mr. Roseberry: I ask for an exception. 20 
The Court: You may have an exeeption, Judge 

Roseberry. 
The jury will return a verdict of no ,cause for 

action in favor of the defendant. · 

( The jury returned a ve-rdict a·ccordingly.) 

EXHIBIT P-1. 30 

Re.ceived Feb. 6th 19·22 of Georg,e W. Sarson 
six hundred and ,s,eventy five dollars for the tim-
•ber now on a certain wood lot I bought this day of 
Peter S. W ailters ·being a lot in Franklin town--
ship Warren County New Jersey containing forty 
three acres more or less adjoining other lands of 
mine and others and along the public road leading 
from Broadway to Montana. Said .Sarson not to 40 
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cut any trees le.s.s than seven inches in -circumf er-
ence at hutt and not to cut nor remove any timber 
less • than five inches in circumference -at top and 
to have the above timber rem,oved in two years 
from date. 

WILLIAM MUELLER. 

EXHIBIT P-3. 

Broadway N. J. February 8th 1924 

Mr. George W. Sar ,son 
Washington N. J. 

Dear Sir: 

A.s the · Two years , have expired in which you 
was to cut and remove the timber from my Two 
wood lots, This is to give you notice to keep off 
the .said premises, and not ,cut or remove any more 
timber, without my permis-sion. 

Yours truly, 

WILLIAM MUELLIDR. 
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EXHIBIT P-4. 

To vVilliam Mueller, 
Broadway, 

N. J. 

Having re-ceived notice from you not to -cut or 
r,emove any more timber from your two wood lots 10 
without your permission. I hereby demand of 
you the right to take into my possession all the 
pre,s,ent cut timber and merchantable timber and 
wood upon your •said two wood lots · mentioned in 
your notice to me my property and also the right 
to cut ,and remove from said two wood lots all 
standing trees and timber over seven inches in 
circumference at the butt and over five inches in 
circumference at the top, als ,o my property. :20 

Dated February 11th 1924. 

Served Feby 15" 19,24 
at 2:50 p. m. 

J. R Thatcher. 

GEORGE W. SARSON. 
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SON, ATTO ,RNEYS OF PLAINTIFF 
AND ' APPELLANT. 

At the clo-se of the opening of the case to the 
court and jury, the attorney of the defendant and 
respondent objected to proof of any damage 
claimed for the standing timber, also on the 
ground that this contract was required to be in 
writing -and that oral testimony of an extension 
of time would have to be the basis of an action. 

'The, trial court denied the motion as far as the 
cut timber was concerned, and sustained the ob-
jection to the standing timber. The court predi-
cates thus- upon a staten1ent of the judge of the 
Court of Errors and Appeals rendering the opin-
ion that 

''We think this was a misconception of 
our earlier dec:ision 'and that the case 
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should have gone to the jury a.s to the cut 
timber.'' 

The, judgment in the firs.t ease, which was based 
upon an action of trover and conversion, was re-
versed on the , ground that an action of trover and 
conversion could not he maintained for standing 
timber, being a part o,f the realty and not per-
sonalty. 

The reversal of the judgment in the s,ooond trial 
was upon the ground that 

'' 'The case should have gone to the jury 
as to the cut timber, and this quite irre-
spective of the exte11Sion of time which 
were testified to by the plaintiff.'' 

The very sam.e evidence was admitted in the 
present case, as in the former case, which this . 
court said '' should have gone to the jury.'' 

T'he verdict in the first trial was. for $2,000 for 
timber cut anq. uncut of the size specified in the 
receipt of sale on the 43'-acre tract of land. This 
land had been purchased by the plaintiff of Mr. 
Walter, and a deed of conveyance was made di-
rectly, at the request of the plaintiff, to the de-
fendant. Now the defendant, in his testimony 
on page 80, line1s 30-35,, said : 

'' Q. You testified on the trial before in 
these words, 'I paid Mr. Sars ,on one hun-
dred and fifty dollars for the. land, and to 
pay the taxes.' That is on this forty-three 
acres-did you not 1 A. Yes, that is so .. '' 

The defendant strive 1s to get the timber on this 
43-acre tract, worth $,2:,000 according to the esti -
mate made by the jury on the first trial, for the 
paltry sum of $150. 
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FIRST GROUND OF ERROR IS IN EXCLUDING 
RECOVERY FOR THE STANDING TIMBER. 

The plaintiff and defendant entered into a con-
tract of sale of timber as follows: 

'' Re,eeived Feb. 6th, 11922, of Ge-orge W. 
Sarson, six hundred and seventy five dol-
lars for the timber now on a eertain w:ood 
lot I bought this day of Peter S. Walters 
being a lot in Franklin township Warren 
County New Jersey containing forty three 
acre ·s mor e or less adjoining other lands 
of mine and othe,rs and along the public 
road leading from Broadway to Montana.. 
Haid Sarson not to cut any trees less than 
seven rnches in circumference at butt and 
not to out nor remove any timber less , than 
five inches in circun1ference at top and to 
have the above timber removed in tw-o 
years from date. 

vv rLLIAM M DELLER.,, 

The tri al court seemed to disregard the plain 
language of the decision in W eb1b v. I rons which 
was made in 1879·, and since that time , has been 
regarded as the settled law in that respect. !The 
court in Irons v. Webb, 41 N. J. L. on page 206, 
near the ,bottom, said that 

'' It is not possible to discriminate a. s.ale 
of standing timber alone without the land, 
from ari exception of such timber in a deed 
conveying the land, with respect to the le-
gal effect of a clause appended to each, re- · 
quiring within a time, specified or implied, 
the removal of such timber. It is m'anife ,st 
that if the stipulation touching the removal 

, 
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will not mak-e the title conditional in the 
one case, it will not in the other.'' 

The language of that great jurist, Chief J us-
tice Beasley, in that case, is apposite to this case. 
He says, on page 2:615 (I rans v. Webb, swpira ,) : 

'' If the contention of the defendant is 
right, then this timber continued to be the 
property of the plaintiff up to the running 
out of the two years, and then, by its , non-
rem.oval, it became forfeited and pa:ssed to 
the defendant; and it is entirely obvious 
that such a condition is not favored in law, 
and that it will not be raised up by impli-
cation, unless by the- force of demonstra-
tive indication. Looking at the term ·s of 
the present agreement and its subject-mat-
ter, I can see no mark, certainly no de,ci-
sive mark, signifying that it was the in-
tention of the ,se parties that by the plain-
tiff's neglect to remove the timberr, it 
should be forfeited to the defendant. .Such 
a purpose, it is certain, is not contained in 
any part of the language of the instrument, 
for it nowhere says that, in any event, the 
title to the timber is to pass to the grantee. 
As a consequence-, as it is not in the words, 
such a right must be derived by inference 
from the nature of the transaction its .elf. 
But, then, what feature of the busine ,ss. is 
to have such an effect~ The, only particu-
lar relied on is the circumstauce that if 
the timber was permited to remain on the 
premises until the time of removal had ex-
pired, it became unlawful to enter for the 
purpose of taking it away. But the ef-
fect of such an incident is not in law to 
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work a forfeiture of title. Such a position 
of property is not uncommon. Chattels 
are frequently placed, or left, ,by their 
owner, on the land of another without his 
permission, but it will scarcely be pretend-
ed that, by so doing, the title to such chat-
tels becomes vested in the proprietor of 
the land. In such case, the land owner has 
an adequate remedy for the wrong suffered 
by him; he is. entitled to he indemnified for 
all the loss he may have sustained by hav-
ing had his land illegally burdened by 
chattels placed there without right, and in 
consequence of the entry to remove them .; 
and in this way, instead of by the exorbi-
tant method of a forfeiture of such chat-
tels, the law applies to the case its ordi-
nary n1easure of damages, and thus gives 
compensation.'' 

The decision in Iro,n,,s v. ll' ebb has been the set-
tled law in this state from 1879, a period of half 
a century. The reasoning upon which the -Su-
preme ·Court grounds its . decision is unanswer-
able in the application of l1eg.al principles. 

To upset this. long-established rule of law upon 
the point in question would provoke uncertainty 
and confusion and the , criti0isn1 that rules of law 
are the ephemeral offspring of mental differenta-
tion and not the abiding rule ,s of action hereto-
fore claimed. 
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THE SECOND GROUND OF ERROR IS IN EX-
CLUDING RECOVERY FOR THE STANDING TIM-
BER. 

The opening of plaintiff's counsel alleges: 

( 1) The sale and purchase of the timber on the 
43-·acre tract of land, and its removal in two years 
from February 6th, 19·22. 

Then the s.trike in the coal mines of Scranton, 
Pa., and the difficulty of selling mine props . and 
ties, and that the timber on this tract was largely 
for the purpose of making mine props and ties. 

(2) In 1923, the plaintiff for the reason stated 
a~ked defendant. for an extension of one year's 
further time to cut and remove the timber O'Il. the 
tract. The defendant wanted some poplar trees 
on the place and wanted the plaintiff to pay the 
tax on the one year's e.xtension of time to cut and 
remove the timber. The extension of one year 
and the giving of the poplar trees and the pay-
ment of tax on the year's. extension was a.greed 
to·. · i 1 

(3) A short _time before the expiration of the 
two years the plaintiff heard that the defendant 
had said that he would not give plaintiff the ex-
te.nsion of one year and that he would have to 
get off the place in ITebruary, 192'4. The plain-
tiff went to the defendant's house and asked him 
about the truth of the rumor. 1The defendant ·said 
he ·would not give him a ye·ar hut if he would 
make no trouble, according to the defendant's 
story, he ·would give plaintiff two months' fur-
ther time after the expiration of the two years; 
to take off the timber on the two tracts of land. 

( 4) About February 4th, 19·24, Squire Pierson 
of Washington, N. J., telephoned the plaintiff 
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that the defendant wa.s there and that he would 
give , him two months to take off the timber on 
the. 19-acre tract and could take off the down tim-
ber on the 25-acre tract, but not to cut any tim-
ber on the latter tract. 

( 5) On February 8th as the two years expired 
on February 6, 1924, the defendant s,erved u:pon 
plaintiff a notice not to remove the tin1ber frnm 
the two wood lots and 

'' to keep off the said premises, and not 
to cut or remove any more timber without 
my permission.'' 

(G) On February 15th, 1924, the plaintiff 
served a written demand upon the defendant of 

'' All the present cut timber and wood 
upon your said two wood lots mentioned in 
your notice to me my property, and also 
the right to cut and remove from s-aid two 
wood lots all standing trees and: timber 
over seven inches in circ111nference at the 
butt and over five inches in drcumfer ·ence 
at the top, also, my property.'' 

(7) The defendant did not give plaintiff per-
mission to take either the cut timber or standing 
timber. 

(8) The demand was the valUJe of the cut tim-
ber, $200; and the standing tin1ber $2,300 or $2:,-
400. 

The action in this case was brought on the 
original contract _ of sale. The eixtension oif time 
is not made the basis of the action, while the ex-
tension of time of performance cannot be made 
the basis of an action, it is neverthele ,ss a binding 
agreement. 

Nissel v, Swinley, 76 N. J. L. p. 289. 
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LEGAL ASPECT OF THIS GROUND OF ERROR. 

We find -as early as. 1832, in the case of Cox v. 
Bennett, 13 N. J. L. page 171, bottom, the. court 
saying, 

"The party to whom a condition or cov-
enant is to · he pe,rformed, may, by acts as 
well as words, enlarge the time of perform-
ance,'' 

and that no consideration is neeeS'sary. to be 
proved for the enlargement of performanc ,e, to 
make it valid. How·ever, the consideration of the 
one year's extension was the poplar trees on the 
tra.et and paying the tax on the tract for the 
year extended. 

In 185·6 the Supreme Court in Stryker v. Van-
de,rbilt, 25 N. J. L. page 49·6, by the Chief Jus-
tice, says ,: 

'' That a subsequent parol agreement, 
not contradicting the terms , of the , orig-
inal contract, but merely enlarging the 
tiine of execution, is good, even on the 
case of a contra.ct required by the -Statute 
of Frauds to be in writing" ( citing Cuff 
v. Penn., l Maule & Sel. 21). 

Chitty on Co-ntra,cts, Cum(YJ1,,im,.s v. Arnold ., 3 
Mete. 486, 

'' It must be regarded as settled that the 
tin1e fo-r the performanc ,e of a contract, 
either by deed or by parol, may be enlarg-
ed by parol. '' 

In Long v. Ha.rtw 1ell, Aidm,r: e.tc., 34 N. J. L. 
page 12'5, bottom, decided in 1870, the court says: 

'' While the statute asserts its control 
over the contract itself, the performance 
of the contract is not within its purview.'' 
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And this applies to contracts under the Stat-
ute , of Frauds (p. 1216,). 

Citing: 

Cummins v. Arnold, 3 Mete. 486, and 
Cuff v. Penn. I. M. & S. 21. 

The later English case of Stowe.ll v. Robinso11,,, 
3 Bing. N. R. 928, and 51 Scott. and the cas·es fol-
lowing it, denied the doctrine laid doivvn in Ou ff 
v. Penn and held that the extension of the time 
of performance must be in writing. Bo that the 
established law in N mv J e.rsey followed the early 
English case of Oiiff v. Penn and Mass ·achusetts 
case of Cummings v. Arno,lrl, which held tlrat the 
'' time for the performance of a contract, either 
by deed or by parol, may be enlarged by parol,'' 
and did not follow the later English case of 
Stowell v. Robinson. 

The court ·said: 
''We a.re aware that the principle on 

·which Stowell v. Robinso11,, was decided is 
supported by other English case.s cited, but 
the principle on which the : case of CUiff v. 
Penn was decided, is, in our judgment, 
more satisf•actory and better adapted to 
the administration of justice in this 1 and 
similar cases.'' 

The case of Stern v. Hall, ·9 Cush. p. 35, fol-
low·s Cu,mmin ,g·s v. Arnol ;d, 3 M.etc. 486, and Cuff 
v. Penn, I. M. & S. 21, and cites with approval 
the language of Cum.1ningis v. A rnoid:, 3, Mete. 486, 

" 'That the principle o.n which the case . 
of Cu.ff v. Pevnn was decided, is, in our 
judgment, more satisfactory, and better 
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adapted to the -administration of justice in 
this and similar cases.'' 

The court further says, 

'' !The case of Cuff v. P 1enn was substan-
tially like the pres ,ent ease. That was an 
action of assumpsit against the defendiant 
for no,t. accepting a quantity of bacon .ac-
cording to his written contract which was 
within the Statute of Frauds. 'The defense 
to the action was that the bacon was not 
delivered within the , time specified in the 
contract, to which the plaintiff replied and 
proved that the tin1e of delivery expressed 
in the written contract was e,xtended by 
the parties by a subsequent or.al a.gre,e.m:ent 
and that the plaintiff tendered the bacon 
to the defendant in the subs ,tituted time. 
The court held it was con1petent for the 
plaintiff to sho"r that the parties by a sub-
sequent oral agreement, substituted a time 
for the delivery of the bacon different from 
that mentioned in the written contra.ct, and 
that he delivered or offered to deliver it, 
within the substitut ,ed time, -and the plain-
tiff had a verdict and judgment.'' 

The court says : 

"The defendant, therefore, by his own 
act, by orally agreeing to re0eive pa.yn1ent 
at anoithe-r substituted time, prevented the 
plaintiff from making the payment within 
the . time limited in the original contract.'' 

Giles v. Simonds) 15 Gray 441 and 444 is a 
case involving the same legal points upon the 
same subject as this case. 
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The court there said, on page 444, 
'' The true , distinction between an e~ecu-

tory ve-rbal license to enter on land under 
a contract for the sale of timber or trees, 
growing thereon, and a similar license exe-
cuted seems to be this: 'The former con-
fers no vested inte-rest or property, no 
money or labor is expended on the faith 
o.f it and no- right or title is lost by its ' . . revoc:a.tion. If the , party to whom it 1s 
granted is injured by its withdrawal, his 
remedy is by an action against the , licens ,or 
for a breach of the contract. It cannot 
be held to extend further, so as to, confer a 
right to use the land of another without his 
consent, because it ·would thus confer, ex-
proprio vig ·ore, an intere ,st in land which 
cannot be created except by a writing. But 
such a licens ,e. executed, to the extent to 
which it has been acted on, has operated 
to induce . the vendee to expend n1one,y and 
services on the property, and thereby to 
convert it into personal chattels which 
have become vested in him. The rev6ca-
tion of the licens ,e in such case would de-
prive the vendee of his . property. !t has 
therefore been held that such a hcens -e,, 
while it is exeeutory, ma.y be countermand-
ed, but when executed it become ·s irrevoc-
able.'' ( Cases cited.) 

W ashbu -rn on Rea-l Pro 1p,ert1y ( 4th Ed.), VoL 
3, p. 347, in considering the above case, says: 

'' It is no•t, there.fore, too strong to say 
that the doctrine of Massachusetts , eourts 
is m:uch more in harmony with the Ameri-
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can system of conveying lands than that 
at present held by the . English courts, the 
forn1 ( of conveying) in that respect bein g 
immaterial.'' 

It see,ms to me that the case of Shubert v. 
Ni x on- Co., 83 N. J. L. p. 101, embraces the prin-
ciple stated in the above Massaehusetts cas es. 
'Tb.is case Lays down the law that, 

'' At eommon law the . sale of a theatre 
ticket ere.a ted only a personal license to 
enter the theatre and enjoy the perform-
ance for which such ticket is s•old, using the 
seat assigned, if any. Such license is re-
vok,able at the will o.f the proprietor of the 
theatre, who may lawfully require the li-
censee to leave the theatre . without assign-
ing any reason therefor, and in case of 
refusa1', eject such lieensee without unnec-
essary foree; and in ease of such revoca-
tion and ejection no action of tort will lie, 
but only an action in cont r act fo,r the pri ce 
of the ticket and incidental damages ari s-
in g out of breach of the contract of sale 
of the ticket.'' 

Wood v. Lead.bitter, 13 :M. & "\V. followed and 
approved. 

In the New York case of Thompson v. P 1oor, 
42 N. E. Rep. p. 13, 147 N. Y. 402, the court 
says: 

"In n1any of the states of this c.oun try 
the courts have adopted the rule laid down 
by Lord Ellenborough in Cu.ff v. P·en,n,, 
sit,p ra, and have heid such proof a.dmissibl e 
on the distinetion betw een the contract, 
which it was said the statute requires to 
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be in writing, and its performance to· which 
the statute does not apply. !This is the 
rule _ in l\1Ias.sachusetts, New H am.pshire, 
~Iaine, Ohio, and Pennsylvania and per-
haps .. other states.'' 

The court then goes on to say : 

'' Where one party to :a contract befor.e 
the time for performanee by the other par-
ty has arrived, consents upon his request 
to extend the time of performance, he must 
be presumed to, know that the other party 
relies upon the consent and until he give·s 
notice of withdrawal, he has no just right 
to consider the latter in def a ult, although 
meanwhile . the ·eontract time ha.s elapsed. 
We think the principle of equitable estop-
pel applies in such a ease.'' 

Equitable ·estoppel rests upon the principle 
that when anyone has done an act, o·r made . a 
statement which it would be fraud on his part to 
controvert or impa ir , and such act or statement 
ha.s. so influenced anyone that it has been acted 
upon, the party making it will be es topped and 
cut off from the power -of re,trac ,tion. It is in-
tended that the acts or admissions of a party 
-should operate against him in the nature · of an 
estoppel when, in good cons,cienee and honest 
dealing, he ought not be permitted to gainsay 
them. 

The court in the case of Church v. Florevn,ce 
I ron. W orks, 45 N. J. L. p .. 133', has this to say 
of the application of equitable estoppel: 

"It is within the principle of the lea.d-
ing case of Picka .rd v. Sears, -6 Ad. & E. 
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46:9, and Free1ria1n. v. Cooke, 2 Exch. 664, 
that 'where one, by his words or c.onduct, 
wilfully caus ,es another to helie.ve in the ex-
istence of a -certain state of things, and 
induces him to act on that belief so as to 
alter his own pr ,evious position, the former 
is concluded from averring against the lat-
ter a different stiate of things as existing 
at the same time.'' 

In . Willia :ms v. Fl:avuid', 6,3 Mich. 487, it w·as held 
that where a purcha.s .e-r of standing timber, who 
had paid in full, had a right of removal for tw"O 
years, which was extended for two years more 
by parol, it was held not to be revocable . ,by the 
s,eller of the timber or his ·grantee with notic ,e. 

The court, in Nissel v. S 1wirn.Zey, 76 N. J. L. 
page 288, on page 289, s1ays: 

'' The , opinion of Chief Justice Greene . in 
Stryker v. V and'erbilt, 1 Dutcher 482,, is 
conclusive upon this Court. He there ex-
pressly approved of Lord Ellenborough's 
decision in Cuff v. Penn, l J\1:a.n. & S.el. 2'1, 
26. '' 

The court, in quoting from the Massachusetts 
case of Sterns v. Hall, 9 Cush. 31, says: 

"that the verbal extension of time of 
performance of a contract, required by the . 
Statute of Frauds to he in writing, can-
not be made the basis of an action, it is 
nevertheless a binding agreement.'' 

In Citff v. Penn, cited with approval in this 
cas.e,: 

'' Ther,e was an action of assum,psit 
against the defendant for not accepting a 

15 

quantity of bacon accord1ng to his written 
contract, which was within the . Statute of 
Frauds. The defense ,to the action was 
that the ,bacon was not delivered within 
the time specified in the written contract; 
to which the plaintiff replied t.nd proved, 
that the time of delivery, expressed in the 
written contract, was extended by the par-
ties by a subsequent oral agreement, and 
that the plaintiff tendered the ha.con to the 
defendant within the substituted time.'' 

The plaintiff had a verdict and judgrnent. 

It will be observed that the action was brought 
on the original con trac.t. The- extension of time 
was not m.ade the ha.sis. of the action. 

The court in Nissel v. Swwnle·y, further said of 
Ste.ams v. HaU, that the case.: 

"finds support in what w.as ·said by this 
· court in Stryker v. Vanderbilt and in L01n1g 
v. Hairtw·eU, 5 Vroo1n 116, 125. If . it is 
correct the plaintiff may still rely upon the 
original contract.'' 

In the • English cas,e.s-in that case· 'cited, the 
postponement of the performan0e o.f a contract 
is a revoc:able· for,bearance, which, if revoked, a 
reasonable time for perform .a.nee must he given. 

Barba v. Gunsberg, et -a,l., 129'. Atl. 
Rep. 747. 
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EXTENSION OF TIME OF REMOVAL OF TIMBER. 

There were three extensions of time, af te.r the 
two years' limit in the . sale had expired, one, of 
one y,ear, another of two months, another of two 
months to cut and remove the timbe1 on the 19-
acre tract and to remove the cut timber on the 2:5•-
acre tract, but to cut no standing timber on that 
tract. 

1The defendant's counsel insists that a consid-
eration is neoessary to be proved for an extension 
of time. 

This action is brought upon the contract of sale, 
not upon the extension of the · period of renewal. 
The Supreme Court, as early as 1832, in Cox v. 
Bennett, 13 N. J. L. p. 171, in considering the con-
tention that a considm :ation must be shown said 

' ' the argument is, 

"that the agre ·ement was · void because no 
consideration was expressed in it, or other-
wise proved. I can find no authority to 
support this position. The party to whom 
a condition or covenant is to be performed, 
may by acts as w,ell as words, enlarge the 
time · of performan ce,'' and case'S ·cited. 

Such has always bee.n the law in New J ,ersey. 

The application o·f the Statute of Frauds ha.s 
been fully considered in the . form ,er part of this 
brief. 

In the ye:ar's extension the ·re was , a. considera -
tion. The plaintiff testifi es, on page 20, that he 
asked defendant for, and he gave hin1, a year's 
extension and that he gave him half a dozen pop-
lar trees on the lot for his building ope-rations 
and agreed to1 pay the tax for the year 1923. The 
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first instalment of this tax would come due April 
1, 1'924, and be paid by June 1, 19·24. The sec-
ond instalment 1n ust be paid by Decembeir 1, 192:4. 
This tax was not due and payable when the no-
tice to stay off the wood lot was given by de-
fendant on February 8, 1924. · 

The defendant took the pop1ar trees (p. 20, 11. 
27, e!tc.). JYir. Snook testifies that in 192;3, he 
hauled poplar logs for defendant off of this wo,od 
tract (p. 69, 11. 12-20). There was 1,400 feet of 
poplar and chestnut all of it taken from this wood 
tract before the two years had expired. 

THE THIRD GROUND OF ERROR IS THAT THE 
TRIAL COURT DIRECTED A VERDICT OF NO 
CAUSE OF ACTION AGAINST THE PLAINTIFF 
AND IN FAVOR OF THE DEFENDANT WHEREAS 
SAID COURT SHOULD HA VE DENIED SAID MO-
TION AND SHOULD HA VE SUBMITTED TO THE 
JURY FOR DECISION THE QUESTIONS IN-
VOLVED IN THE ISSUES. 

The trial court gave no reasons for the. direc-
tion of a ve·rdict con tra.ry to Rule 10'7 a. 

'This court in its opinion delivered by Mr. Jus-
tice Lloyd says : 

"that the case should have gone to· the 
jury as to the cut timber and this quit 1e ir-
respeetive of the ,extensions of time whichi 
were testifi.ed to by the plaintiff.'' 

Then the opinion refers to the rule laid dovvn 
by the Supreme Court in W,yckoff v. Boidirne., 66 
N. J. L. 95: 

"That timber cut undier a similar right 
and left on the owner's land after the ·ex-
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piration of the time within vvhich it was to 
he removed, did not give the owner of the 
land the right to refuse permission to the 
purchaser to take it." 

The evidence in the present case was the same 
as in the forme-r case of the above opinion. 

Again the plaintiff was in possession of the 
mining ties and props worth $200 on the land 
when defendant forbid plaintiff removing them 
(Exhibit P-3, p. 128). That was on F ,ebruary 8, 
192·4: On February 15, 192'4, plaintiff served upon 
defendant a written de1nand for possession of 
the cut and standing tin1ber. (See E ,xhibit P-4, 
p. 129 of c.ase.) 

There is a distinction (1) whe,re plaintiff is in 
possession of personal prope ,rty and is deprived 
of that possession by defendant. H·e:re no de-
mand by plaintiff for possession is necessary. 

(2) ,Vher ,e defendant came lawfully in poss.es-
sion, there a den1and for possession is necessary 
before suit brought. The present ca;:;·e. falls un-
der the fir st head of plaintiff being de,prived of 
possession. No demand is necessary. 

In trover and conve·rsion :a. deprivation of pos-
session occurs when '' one having the right of 
possession is deprived of ia.11 substantial use of 

1 ·1 " the goods ·pe,rm,ane.nt y or temporan y. 

Vol. 26, Am. and Eng. Ency. of Law 
( 1st Ed.), p. 714. 

"In an action of replevin it is not indis-
pensibly necessary to show a demand on 
the defendant to return the property before 
suit brought. The demand serves only to 

19 

establish a conversion or wrongful deten-
tion; and when that can he established 
without showing a den1and, ,a demand is 
unneces ,sa.ry. Thu:s a demand is not nec-
essary where the person in whose : po-sses.-
sion they are found has .no title.'' 

Vol. 5., Amer. & Eng. Ency. of Law 
(1st Ed.), 5,28j. 

" 'The non-c:0mpliance with the demand 
after a reasonable opportunity to obey it 
has been afforded, is tantamount to a re'-
fusal, and is presumptive evidence of con-
version and throws upon defendant the ; 
,burden of rebutting the presumption.'' 

Chitty on Pleading, Vol. 1, p. 160. 

'' It is, only when the original possession 
is lawful and the action depends upon the 
unlawful detention that a den1and is re-
quired.'' 

5 Vol. Amer. and Eng. Ency. of La,v 
(1st Ed.), 528U. 

Crown Co. v. Reilly, 88 N. J. L., p. 5190. 

vVhere no reply is made to a demand, the de-
f enda.nt 's silence was 1 equivalent to a refusal. 

5, Vol. Ameir. and Eng. Ency. of Law 
( 1st Ed .), 528 Z. 19. 

The rule laid do,wn in Frame v. Dennis, 45 N. 
J. L. 5,19·, the court says: 

'' Acts done with the intention to deprive 
the owner of it pe-rn1anently or temporar-
ily, or unless there has been a demand for 
the property and a neglect or refusal to 
deliver it, which are , e,vidences of a con-

• 
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version, because they are evidence, tha.t the 
de.fendant, in withholding it, claims the 
right to withhold it, ,vhich is a clain1 of a. 
right of dominion over it." 

The law as cited shows ( 1) that the plain tiff 
heing in posse ,ssion of the props , and n1ine ties, 
when deprived of it by defendant, a demand was 
not necessary. 

(2') The defendant had no title to the mine 
props and ties and no demand was , required by 
law. 

(3) Where the plaintiff is1 substantia.lly de-
prived of the mine props and ties permanently or 
temporarily. 

( 4) Defendant's · silence upon demand o.f the 
mine ties and props is equivalent to a refusal. 

( 5) A neglect to deliver them are evidence of 
a refusal because withholding them is evidence of 
a claim of right in withholding them, which is 
a claim of a right of dominion ov-er them. These 
three suits were the strongest dem:and po·ssible 
for both the standing and cut timbe-r, yet de-fend- · 
ant has not given permission to, the plaintiff to 
remove either at any time. 

PURCHASE OF THE WOOD TRACT. 

The plaintiff, Sarson, on page · 17, lines 30, etc., 
testifies: 

'' I bought a wood lot of Mr. Walters that 
adjoined Mr. J\1ueller (defendant), and we 
made arrangements that I should 1:.ake the 
timber and he the land.'' 

• 
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The defendant, J\1ueller, on page 80, lines 30, 
etc., testifies : 

'' Q. You testified on the trial ,before in 
these words, 'I paid Mr. Sarson o.ne hun-
dred and fifty dollars for the land, and to 
pay the taxes.' That is, on this 43 acres-
did you not 1 A. Yes, that is so.'' 

From this it appears that plaintiff paid for 
the timber the 1 value of which was round by a 
jury at the first trial to be $2,,000, and the de-
fendant paid for the land $150 and to pay the 
taxes. Plaintiff would have explained why the 
consideration of the sale of the . timber w:as placed 
at $675 (Exhibit P-1, p. 12'7, 11.. 1-30, etc.) but 
the testimony ·was excluded by the court (p. 117, 
11. 30, etc.). The defendant s.ays that he did cut 
one po,plar tree which Sarson gave him (p. 80, 
11. 16 and 17). 

The defendant furthe,r said that he was "to 
pay the taxe 1s," (p. 80', 1. 32) besides 1 the $150 
for the land. On page 83, line 10, 

"Q. Now, :\i\rhy did he go to Mr. Sarson 
and ask him to pay the ta.xe·s foT this par-
ticular year 1 A. I did not promise Mr. 
Sarson to pay the taxes. He offered to me 
to pay half tax.'' 

It was in 1'9·23 he w-ent to Mr. Sarson 's house 
for it, but this was not due until April 1, 19·24. 

'' Q. Before Mr. Sarson came. to your 
house, you had gone to Mr. Sarson's houS'e 
and asked him to pay half the . taxes , 1 A. 
In 1923, I went to Mr .. Sarson )s.'' 

The plaintiff having heard a rumor that the 
defendant would not give him the one year's ex-
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tension, so he ·we:r:it to the defendant's home. to 
see him. At this inte.rview, plaintiff threatened 
to sue him because he had given hin1 a year's ex-
tension; now defendant refused to give the year's 
extension, but if he made no trouble, he would 
give him '' two months to take it off the whole 
tract'' (p. 221, 11. 14, etc.). The deiendant, on 
page 82', admits this: Plaintiff did not give . him 
any trouble before defendant notified him to, quit 
altogether. 

,Vhen the two years 1 was about up, defendant 
went to Squire Pierson and instructed him to tele-
phone , to plaintiff as follows: 

'' He came there · and said that Mr. Sar-
son's time had practically expired and I 
should call him by telephone and tell him 
that he could have two months to out and 
remo ·ve the timber from the one tract ,and 
remove the down timber from the other. 

,Q. Did you call up Mr. Sarson 1 A. I 
did. 

q. And did you ten him what Mr. Muel-
ler had said 1 A. Yes, sir. 

Q. And tell him in l\ifr. ~1ueller's pres '-
ence and hearing 1 A. Yes, sir'' ( p. 5,5, 
11. 14-27). 

T'he same testimony is given by plaintiff on 
page 12'3, lines 1-18. Plaintiff did all he could 
to g-et off the timber. He put on about '' a do,zen 
n1en and four teams." 

Shortly after this 1, plaintiff reeieived written no·-
ice to quit altogether. This was on the 8th of 
February, two days after the two years had ex-
pired. 

• 
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LAW RELATING TO THE FUNCTIONS OF A 
TRIAL JUDGE AND JURY. 

Thom ,pson on Triails, V,ol. 1, page 810, Hee. 
1037, says: 

'' In all cases, after the judge has- de-
termined the ·preliminary question in favor 
of the .admis,sibility of the ,evidence, the 
weight and probative effect of it ,becomes: 
a question for the jury. 'This rule is most 
commonly expressed by the hare statement 
that where the evidence is conflicting, the 
weight of it is to be determined by the 
jury. _A __ nother expression of the same le-
gal conception is that whether it is1 suffi-
cient to e-stahlish the fact is a ques ,tion for 
the jury. To, illustrate-: the circ:umstance 
that the evidence is all on one side does 
not, it has been held, authorize the court 
to direct the jury that it proi\Tes a faet in 
controve ,rsy; its sufficiency is for them. 
The jury have the power to refuse their 
credit to parol testim ·ony and no ac:tion 
of the court, it has been held, should con-
trol the exercise of their admitted right to 
·weigh its credibility.'' 

Sec. 1038: 
"The weight of. evidence, always in-

volves the consideration of the credit to 
be given to the opposing witne.s1ses; and it 
is accordingly a rule that this is a question 
within the exclusive province . of the jury. 
The c,ourit cannot, on a motion for a non-
·suit or a pere1nptory direction, invade the 
province of the jury by attempting to 
pass upon the credibility of witnesses." 
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Sec. 103,9: 

''What inferences are to· be drawn from 
the facts in evidenee is, within re:asona1ble 
limits, a question for the jury.'' 

In Boiyla1n v. Meeker, 28 N. J. L. ~74, see top 
page 333,: 

"But how shall we estimate its w•eight? 
V\T e cannot mark it as so n1any ounces, 
pounds or tons and yet we know that it 
may have all degrees of weight from the 
lightest feather to the most absolute 
moral certainty. All we. can do is to note 
-all the facts and circumstanc.es care.fully 
and weigh its absolute and relative weight 
by the , lights of conscience and expe.rience. 
This weight varies with the gr ,eate.r or 
les,s liability of the. witnesses, in the first 
place, to mistake, and in the ·second place 
to perjury.'' 

In Encyclopedia of E vid ,enie,e, Vol. 3, 75,3: 

"The ju~y are · the so-le and exclusive 
judges of the credibility of witnesses, and 
in considering w·hom they will or will not 
believe may take into account their experi-
ence among men. The jury should de-
termine the credibility of witneS'ses, even 
though the opposing party has offered 
nothing to contradict the testimony and 
they are not bound to accept the statements 
of a witness because unimpeached and un-
contradicted by the evidence given by other 
witnesses. He may impeach or contradi ct 
himself or state inhe rent improbabilities 
when giving his testimony, OT the jury may 
believe he is. hone,stly mistaken. All the 
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tests of credibility should he applied to 
learn the e•xact truth in the matter, and the 
jury may base their estin1ate of the amount 
of credit which shall attach to the , testi-
mony upon immaterial as well as material 
matters.'' 

Faulkner v. Patterson R. R. Co., 6,3 
N. J. L. 181; 

Daggers v. Van Dyck, 3:7 N. J. Eq. 
130. 

JURY'S RIGHT TO DETERMINE: 

1. No· claim of prope.rty in the tre -es at any 
time after the expiration of the two years in the 
contract of sale, by the , defendant. 

2. 'The testimony shows a recognition by the 
defendant of title in the trees in plaintiff after 
the expiration of the two years. 

3. The fact that the plaintiff's action in not 
cutting and removing the timbeT, worth $73, an 
aere, in the two years was due to som~ ca use .. 

4. Why did plaintiff, upon hearing a rumor, go 
two OT three weeks before , the expiration of the 
two years, to defendant's house and charge , him 
with a purpose to break the one year' .s1 exten-
sion of time? 

5. Why did they have words, and the plaintiff 
threaten to sue defendant? · 

6. Why ~id the defendant tell the plaintiff that 
he. could have two m.onths' further time to cut 
and take off the timber? 

7. Immediately foHowing that Suuday inter-
view, why did plaintiff hire several men and te,an1s 
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to cut and haul off the ties and props if there-
were no agreement between plaintiff and defend-
ant giving the one · year's exte nsion of time ? 
,Vhy did not plaintiff manifest the same , degree 

. of haste before the intervimv 'as he did after it 1 

8. Why did the defendant, on the 71:.h day of 
]

7 ebruary, 1'924, have Mr. Pearson telephone 
plaintiff he could have two months to cut and 
remove the timber on the . 19-acre tract, ,but no·t 
to cut or remove any from the 26-a.cre lot 1 

9. Why did the defe .ndant's wife, after the de-
fendant went home, take , it in heir own hands, 
as- she. says, and went with her son Oscar to Mr. 
Pearson's office and have the notice to keep off 
the premises of the da1te of February 8, 19124, 
drawn and told he.r husband that Mr. Pe ,arson 
said he should sign it, which he did, and the • next 
day, February 19, 1924, toward night, on the tim-
ber lot she served the notice on the plaintiff to 
keep off the premises? Progre ssive fre ,ezing out 
of plaintiff by defendant. First, defendant gave 
plaintiff one year's additional time, then limited 
to two months, then to 19-acre lot, but not the 2,6-
acre lot, then when the two years was up, '' to 
·stop positively" (p. 55, 1. 22). 

The prirn.a f acie presumption of truth may be 
repelled by the testimony and demeanor of the 
witness. 

Ency. of Ev., 3 Vol., p. 75,6. 

All these ,things would enter into the con-
side ra tion of the ju ry in det ermining who was 
to be believed, the plaintiff or defendant, in the 
extension oif one year additional time to cut and 
remove the. timber from the 43-acre tract. 
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THE VALUE OF THE MINING PROPS AND TIES. 

'The plaintiff testifies to the value of the mine 
props and ties. on page 30, etc., left on the wood 
tract ·when notice was given by defendant ·to quit, 
as $200. Mr. Widenon, a witness, testifies , that 
he, the plaintiff, and Mr. Race, another witness, 
vie:vved these mining props and ties in Fehrrruary, 
19124, and they estim·ated, its value .at $200 (p. 58). 

Al-s.o the testimony of Mr. R.ac.e fixed its value 
at $200 (p. 61). 

The defendant's witness., Warne, is not entitled 
to credence because • he was angry at plaintiff, 
and plaintiff had recently obtained a judgment 
against him for taking his timber ; .as he phrased 
it, "stealing" it (pp. 114 and 115). 

Warne and Wolf viewed · the props and ties ,, 
what was left, on 11arch 3, 19128. 

\Volf did not know the value of this kind of 
cut timbe ·r and! did noit testify to its value. H,e 
and Warne measured one hera.p of it after four 
years' laying upon the ground-what was left 
after four years had passed. This testimony was 
of no value compared with the testimony of plain-
tiff and his two expert wiitne.s:se·s, who tes ,tified to 
its value in :B7 ebruary, 1924, when part of it had 
not been carried off or deteriorated from storms 
and exposure to constant wet condition -and de-
cay induced by it. 

We submit that the judgment of the , Circuit 
Court ·should he reversed and a ven.ire d:e noV'o 
granted. 

J. M:. ROSEBER .RY & SON, 
Attorneys. 

J. M. RosEBERRY) 

Of Counsel. 
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NEW . JERS 1EY COURT OF ERRORS AND APPEALS 

GEORGE W. SARSON, 
PLAINTIFF-APPELLANT 

vs. 
WILLIAM MUELLER, 

DEFENDANT-RESPONDENT 

ON APPEAL TO THE 
WARREN CIRCUIT 
COURT 

BlRIEF OF DEFENDANT-RE 1S1PONHENT 

STATE ,ME,NT OF TH.E O.A;S1E 

Inasimuch as the brief for the appellant does not set 
forth .a statem .ent of the case, it is included here. 

The plaintiff, George W. Sarson brought suit on a 
written contract which was as follows: 

"Received Feb. 6tlh, 1922 of George W. Sarson 
six hundred and seventy-five dol1ars for the timber 
now on .a ,certain wood lot I bought this day of Peter 
S. Walters being a lot in Franklin township Warren 
County New Jersey containing forty-three acres 
more or less adjoining other lands of mine and others 
.and along the public road leading from Broadway 
to Montana Said Sarson not to cut any trees less 
than seven inches in circumference at butt and not 
to cut nor remove any timber less than five inches 
in circumference at top .and to have the above timber 
removed in two years from date. 

WILLIAM MUELLER." 
Plaintiff in the ,amended complaint (p. 3) alleged a 

breach of the contract by the defendant Mueller, after 
the expiration of the two year period. The plaintiff-ap-
pellant based his right to recover on two oral extensions 
of time to remove the timber which he alleges were 
gr.anted, and alleges that the breach consisted in the 
serving of a written notice, Ex. -P. 3, and demand .and re- . 
fusal of right to cut and remove the timber after the two 
year term. 

The case was tried before Judge Lawrenc~ in tlhe 
Warren Circuit who directed .a verdict for the defendant 
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and on appeal judgment was reversed and a venire de 
novo awarded. Sarson vs. Mueller, 5 N. J. Adv. Rep. 1429. 

The case was retried at the December, 1927 term in 
the Warren Circuit. After .all of the evidence of the 
plaintiff and defendant was in the defendant ,moved for 
a direction of a verdict of no cause of action on the 
ground th.at taking the :most favorable aspect of the 
plaintiff'.s case, there was no evidence of a breach of con-
tract which was actionable. After argument the cou1t 
o-ranted tJhe motion and allowed an exception. 
b 

On the opening of the case, counsel for the plaintiff-
appellant offered to prove a claim for dam.ages for the 
timber still standing on the tr.act of land and made this 
a part of a cause of action. Counsel for the defendant-
respondent objected to the offer of proof of the value of 
standing timber on the ground that under the opinion of 
the Court of Errors and Appeals in the same case, Sar ... 
son vs. Mueller, 5 N. J. Ad. Rep. 1429, the right to recover 
for the standing tiimber had been barred. The court sus-
tained t/he objection to the offer of proof of the value 
of the .standing timber as a ground of damages and ex-
ception was allowed. The first and second grounds of ap-
peal allege error in the court's ruling on this ma:te: •. 

The testimony in the case w.as th.at the pla1ntiff-~p-
pellant Sarson, failed to cut and remove the stand1~g 
timber alleged to have been .sold by the agreement 1n 
writino- within the period of two years, and claimed that 
the d;fendant, Mueller, had granted .him, in the year 
1S23, an extension of one year in wihich to ,cut a~d ~e-
move the st.anding Umber. It is .admitted by pla~ntiff-
a ppellan t, that there was no consideration for this ex-
tension. Mueller on the other hand, denies that he ever 
o-ranted exten 85on of oi"ie year. In January of 1924, a few 
;eeks before the end of the two year period, Sarson 
claimed that he a !;;ain went to Muelle-r on a Sunday .after-
noon to ask whether 1\!Iueller int ended to "give him the 
vear or not and that MueHer .said that he would not but 
tr.at he would give him an extension of two months to 
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take off the whole tract" (p: 20). On p. 47, Sarson testi-
fied on cross examination: 

"I went there and told him I understood that he 
w:as not going to let me have the year and he said 
"Yes" he wanted to keep the 24 acres and wanted 
to give me the 19 .acres and I .said I would not do so, 
that if he was .a man of his word he would have a 
law suit and th~n and there he offered to give two 
months to take 1t off. 

Q. At th.at time you did not come to any agree-
d .cl ? A N " ment, 1 you. . o. 

Later another offer was made by Mueller to Sarson, 
through a Justice of the Peace to extend the time for two 
months but Sarson never accepted any .such extension. 
(pp. 5-5, 56). The two year period ended on February 6th, 
1924, and on February 8th, 1924, Mueller served on Sar-
son a notice in writing which is as follows: 

"Broadi\vay, N. J., February 8th, 1924. 
Mr. George W. Sarson, 

\V,ashington, N. J. 
Dear Sir: 

As the two years have expired in which you was 
to cut and remove the timber from my two wood 
lots. This is to give you notice to keep off the said 
premises, and not cut or remove any more timber, 
without my permission. 

Yours truly, 
WILLIAM MUELLER." 

Sarson and Mr. Pierson, Justice of the Peace, and 
Mueller, .all testify that the same night, February 8th, 
1924, Sarson went to Pierson's office in Washington, 
New Jersey, and asked permission to remove the cut 
timber, (p. 24, 11. 10-21; p. 106; pp. 78-79). Sarson first 
testified (p. 24, 11. 10-21), that he asked for permission to 
remove some logs fro,m the public road, but on cross ex-
amination (,p. 50), admitted that these logs ·were on 
Mueller's property. Mueller, according to Sarson, (p. 50, 
1. 38), granted permission. Pierson, the Justice of the 
Peace, and Mueller .and his son, say that Sarson simply 
asked if he could haul timber for one day and that 
Mueller said yes. 

7 
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On February 15, 1924~ a week later, Sarson served a 
written notice on Mueller by an agent by the na:me of 
Joseplh R. Thatcher (Ex. P 4), demanding of the de-
fendant, Mueller, "the right to take into possession the 
present -cut timber and .merchantable timber and also the 
right to cut and remove the standing tirnber." The de- · 
fendant-respondent is a Germ.an who does not read or 
understand English and at the trial required an inter-
preter, (p. 73, 74). This demand in writing was served 
upon JVIueller personally by Joseph R. Thatcher. Mueller 
handed it to his son to read and . asked Mr. Thatoher who 
he was whereurpon 1V[r. Thatcher went away without 
aw.aiting for a reply. (Testimony of Joseph R. Thatcher, 
pp. 65-66). In fact, Mueller never had .an opportunity to 
reply. 

Sarson never sought a reply after that and ]\fueller 
claims that he never refused Sarson the right to remove 
t(he cut timber (p. 79). Sarson admits he never sought an 
answer saying (p. 511 33). "I depended on the demand." 
The testimony is uncontroverted that Mueller never took 
possession or used or converted to his own use any of the 
mine props or cut timber or standing Umber, rem.aining 
on the forty-three acre tract and that the down timber 
remained where it lay on February 8th, 1924, (p. 79). 

ARGUM;ENT 
I. 

THE COURT PROPERLY su 1srrAINED THE OB-
JECTliON TO THE PROOF OF ANY DAMAGE 
CLAIMED F10R THE STANDING TIMBER. 

The objection was made at the conclusion of the open-
ing of the case. In the opening, Mr. Roseberry, counsel for 
the plaintiff-appellant, made a claim for dam.ages for 
standing timber (p. 11, 11. 31-40). He offered to prove the 
v.alue of the standing timber, (p. 14 1. 33). An objection 
wa s ,m.ade to this offer of proof .and the objection was 
based upon the ground that the decision orf the Court of 
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Errors and Appeals had ruled out the question of the 
value of standing timber. In the opinion of Mr. Justice 
Lloyd, 5 N. J. Adv. Rep. 14 29-1430, the court said: 

"_\\: e think this was a misconception of our earlier 
~ec1s10n and that t~e case should have gone to the 
J~ry as to th~ cut tnnber, and this quite irrespective 
of the ~xt~ns10ns of time which were testified to by 
the plaintiff." 

Reference to the whole opinion clearly indicates that 
any claim for damages by reason of the standing timber 
was eliminat~d by the previous decisions of this court 
and the trial court relied upon this opinion in sustainin a-

the objection, (p . 16, 11 3-11). · 
0 

In add it ion to this, it is dear that no action could be 
maintained under the pleadings for the value of the 
stand ing tirL1ber. This was inte r est in re.alty. The com-
plaint was an action alleging .a breach of an oral con-
tract and the standing timber being realty the contract 
had to be in writing. Seymour vs. Sloan, 36 N. J. L., Sar-
son vs. Mueller, 130 At. 835. 

There was no offer in the opening to prove a breach of 
the written contract, which had expired on February 
6th, 1928. The pleadings alleged a breach after the ex-
pira tion of t1he time set forth in that contract and the 
plaintiff relied upon an oral extension of time, without 
conside rat jon, although frO'm the opening it does not ap-
pea r to be clear whether the plaintiff relied upon the 
alle r.·ed extension of one ye.ar or on the alleged extension 
for two months . In support of this, the plaintiff in error 
h::.1s ar~·ued lengthilv in his brief setting forth a number 
of case s to show that an oral extension of time, even 
t1hou gh witJiout consid eration .as in tJ}e _present case, is 
vRlid a:rd trat thP doctrine of estoppel applies. He relies 
principally upon the case of Nissel vs. Swinley, 76 N. J . 
L. 288, but on p. 290, Mr. Justice Swayze points out: 

"-the pr inciple of law that a ve rbal agreement to 
extend . the time for perfor 1m.ance of a contract re-
quired by the statute of frauds to be in writing can-
not be made the basis of an action." 
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In all cases cited, on pp. 8, 9, and 10 of appellant's brief, 
the doctrine of estoppel in pais was applied against the 
defendant in the case. In none of those cases was the oral 
extension of time relied upon as the basis of an action. 
The reason for this is clearly pointed out by Vice-Chan-
cellor Backes in a- recent case, Halpern vs. Shurkin, 98 
N. J. L. 28. 

"T,he difference in refusing oral testimony to vary 
a written contract, in enforcing it and admitting it 
in defense rests funda·mentally, on the language of 
the statute 'that no action slhall be brought. The 
soundness of the doctrine has been much doubted. 
See note to Martin v. Pycroft, supra. None of the 
cases examined at law or in equity even intimate 
that a verbal agreement for substituted performance 
of a contract within the statute of frauds, unexe-
cuted can form a :basis of a recovery." 

All of the cases cited by the plaintiff-appellant in his 
brief are cited in that case, including the English cases. 

The second defense to the amended complaint was the 
statute of frauds and under uhe plaintiff's opening, the 
proof of breach of an oral agreement varying the terms 
of this contract required to be in writing, would not en-
title plaintiff. to recover for the standing ti·mber which 
was realty. 

To say that the period of two years is simply the time 
of performance in the .agreement of sale, is to narrow 
the intention of the parties to the contract. The agree-
ment provided that the timber should be of certain sizes, 
and since it was · growing standing timber, the plain in-
tention of the contr.act was that the timber conveyed was 
limited to timber of that size during the term of the 
contract The oral agreement, or whichever one defendant 
relies upon, was distinctly a variation of the terms of 
the original contract . 

It is therefore submitted that the court's rejection of 
evidence of proof of value of standing timber was proper, 
because of the previous decision of this court, and further 
because the oral extension of time could not be made the 
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b~sis of .an action for damages concerning the standing 
timber. 

II. 
THE DIRECTION OF A VERDICT OF NO CAUSE 

OF ACTION WAS NOT ERROR UNDER THE MOST 
FA"\J";ORABLE VIEW OF THE STATE OF THE CASE 
AT THE CONCLUSION 10F THE EVIDE 1NCE. 

The ground relied on in the motion, p. 126, was that 
taking the most favorable aspect of all the evidence there 
was no actionable breach of contract proved. The issue 
was limited and narrow. The question on the pleadings 
was clearly: "Did the defendant., William Mueller, do .any 
act in violation of the contractual duties which he owed 
to the plaintiff?" 

During the two year period from February 6th, 1922, 
there is no .allegation in the pleadings nor was there any 
evidence that Willia;m Mueller in any way interfered with 
or prevented the performance of the contract by the 
plaintiff-appellant, George W. Sarson, in cutting and re-
moving the timber. The pleadings allege two facts con-
stituting a breach, first the serving of the written notice, 
Ex. p. 3, and a refusal to comply with the demand of the 
plaintiff, Ex. P. 4. (Paragraphs 4 and 5 of the amended 
cor~,pJ.-:ijnt, pp. 4-5.) 

Counsel for the plaintiff-appellant relies upon the case 
of lVyckoff vs. Bodine, 65 N. J. L. 95, which was referred 
to in the opinion of Mr. Justice Lloyd. 

In that opinion It was indicated that Wyckoff vs. Bo-
dine, was an action in replevin whereas by ref erring to 
the case, it will be seen that this was an action in trover 
and conversion. The opinion states that the facts in that 
particular case were that : 

"After the expiration of. the time agreed upon the 
defendant took possession of .a certain portion of the 
timber which plaintiff had failed to remove and con-
verted it to his own use." 

:r 
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- In Wyckoff vs. Bodine, Supra, the Chief Justice clearly 
points out that there was an actual conversion of , the 
cut timber and that the issue to be tried was conversion 
or no conversion. 

The present suit is an action on contract. In the present 
case, however, there was no evidence of conversion. 
There was no evidence in this case that Mueller, the de-
fendant-respondent, had at any time, claimed any owner-
ship in or exercised any right or dominion over the cut 
tim:ber. The only possible question was the effect of t,he 
service of the notice, (Ex. p. 3). 

The law in New Jersey is very clear since the case of 
Irons vs. Webb, 41 N. J. L. 203, and Wycko.ff vs. Bodine, 
65 N. , J. L. 95 that the presence of the timber: , upon the 
defendant's land after the expiration of the time limit 
gave the defendant a right of action ag.ainst the plaintiff 
for his interference with full enjoyment of his property 
and from thenceforth the plaintiff became a trespasser. 

In that notice, Exhibit P. 3, Mueller does hot claim 
any ownership in the cut or standing timber. He did not 
say "since you didn't get the timber cut or moved in two 
years, it belongs to me." He merely said, "to. g~t the 
ti'm:ber after the two years you need my permiss10_n t~ 
enter upon the land." The words "keep off the pre~11ses 
and "without my permission" .are merely an assertion of 
the right to prevent trespass. There is no question b~t 
that he 01wned the land. The further uncontroverted evi-
dence that Mueller never touched the cut or standing 
timber, never asserted any claim of ownership over it, 
never even · saw it since February, 1924, confirms the 
meaning of the notice, · and his intention. 

.Further the evidence of Sarson is that he only asked 
for permission once, and was granted permi~sion witho~t 
hesitancy. The other demand was made without await-
ing for any reply, and there is absolutely no proof of a 

refusal. . . th t 
A ca"'eful reading of the notice, Ex, P .. 3, indicates . a 

thi -; notice was merely a warning that after that time 
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Sarson would be considered a trespasser. It is not unlaw-
ful to forbid trespass on one's land. 

"There is no wrong done by one asserting a claim which 
he honestly believes himself to possess." . Hale Torts, 16 5. 
31 Amer. Eng. Cyc. of Law 368. 

H is not actionable for any man to assert his own right 
at any time in good faith. Smith vs. Spooner, 3 Taunt. 
246; Carr vs. Ducket, 5 Hurlst & No. 7 83; Cooley, Torts, 
2nd pp. 260-221. 

In Glencoe Sand and Gravel Co., vs. Hudson Bros. Com-
pany 138 Mo. 430, 36 L. R. A. 804, the court held that al 
mere assertion of title and right to sand and gravel in 
its original bed was no conversion, and that conversion 
would not lie for sand and gravel, while in its original 
bed because it w.as a part of the realty. 

Furthermore, there is plenty of evidence that Mueller 
granted permission to Sarson to remove the cut timber. 
Squire Pierson testified, (p. 55) that Mueller told Sarson 
that he could cut and remove the timber from the one 
tract and remove the down timber from the other. This 
took place after the serving of the notice, Ex. P. 3. On 
the only occasion when Mr. Sarson, asked for permission 
to remove the cut timber, it was granted to him, (testi-
mony of Sarson, p. 51, 1. 20). He never waited for an 
answer to his dem.and in writing for permission although 
he testified: "I depended upon the demand." (p. 51.) 

V/hat was the defendant's actions after the demand 
was made? He never used any of the cut timber. It re-
mained in the same condition in which it lay when they 
stopped cutting. There is no denial of this. (Testimony 
of Clarence Ware, p. 110, 11 31-41). He asserted no claim 
of ownership whatever nor did he exercise any dominion 
over the timber. 

:S:arson had placed himself in this position by his own 
breach of the written contract; he, himself, had broken 
the contract by failing to cut and remove the timber 
from the tract within the two year period. Counsel for the 
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plaintiff-ap,pellant claims that the jury should have had 
the right to determine: 

1. That there was no claim of property in the 
trees at any time after the expir.ation of the two, 
years in the contract of sale by the defendant, and 
yet this is admitted. 

The respondent insists that the burden was upon the 
plaintiff-appellant, to prove a breach of the contract; and 
there was no evidence to show a clai'm of prope r ty or ex-
ercise of dominion over the tin1:ber by the defend .ant 
Mueller at any time. 
: Plaintiff-appellant argues that no dem.and for posses- -
sion was necessary and alleges that the plaintiff was in 
possession of the personal prope r ty. If so, why did he 
serve the demand upon the defendant? The cut timbe r 
remained on the property of the defendant just as it 
had been cut and placed by the pla intiff If the plaintiff 
was in possession of the personal property after the per-
iod of two years, where is the proof that the defendant 
deprived the plaintiff of possession thereof or in any way 
changed or altered that possession. The evidence is un-
controverted that Mueller did nothing to interfere with 
this reduction to possession. However, if after the period 
of two years was up, Sarson left the cut timber on 
Mueller 's property, he thereby became a trespasser, and 
w.9.s a trespasser whenever he entered the p 1no,perty to 
remove the same or reduce it to possession. Irons vs. 
Webb. supra Wyckoff vs. Bodine, supra. 

There was at least a quasi-possession and a lawful pos-
session by Mueller, occasioned by Sarson's own failure 
to remove the timber in the bme limit. In such .an in-
stance, a demand and refusal was neces 1sary. Temple Co. 
vs., Penn Mutual Life Ins., Co., 69 N. J. L. 36. Such a , 
demand w.as made, but there not only was no refusal but 
there was no opportunity on the part of the defendant to 
r efuse. The agent who served the notice and made the 
demand le.ft befo r e the defendant had eoTipleted reading 
the notice, so that at the conclusion of the case there was 
no evidence of a refusal of the derriand. 
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To constitute a conversion of these goods it was neces-
sary to prove that the defend.ant had done an act which 
amounted to a repudiation of the plaintiff's title or to an 
exercise of dominion, i. e., o,wnership of the goods. 
F'rome vs. Demris, 45 N. J. L. 515. In that case, at p. 518, 
citing Spooner vs. Manchester 133 Mass. 270, it is said: 

"Conversion is based upon the idea of an assump-
tion of property or a right of don1inion over the thing 
converted, which cas 'ts upon him all the risks of an 
owner and it is therefore not every wrongful med-
dling with or wrongful asportation or wrongful de-
tention of personal property that amounts to a con-
ver sion. Acts which themselves imply an assertion 
of title or of .a right of dominion over personal prop-
erty, such as a sale, letting or de.s'truction of it, 
amount to a conversion even although the defendant 
may have honestly mistaken his rights; but acts 
which do not in themselves imply an assertion of 
title or the right of dominion over such property, 
will not sustain .an action of trover unless done with 
the intention to deprive the owner permanently or 
te rr ,porarily, or unless there has been a demand for 
the property and a neglect or refusal to deliver it, 
which are evidence of a conversion, because they are 
evidence that the defendant in withholding it, claims 
the right to withhold it, which is a claim of the right 
of dominion over it ." 

In the present case the demand was for the right to 
reduce to possession. Certainly, the defendant, Mueller, 
was under no duty at his own expense to deliver the pos-
session of this cut timber, manually by hauling it. 

In a sale-of timber case, Town vs. Hazen 51 N. H. 596, 
the judgment of the court below was reversed by the 
New Hampshire Supreme Court on the ground that there 
was no such evidence in the case to hold that the conduct 
of the land owner a'mounted to wilful conversion. In that 
case, the only act which was proved was that the vendee 
refused to give permission to enter the land and remove 
the cut timber after the time h.ad expired, the timber hav-
ing been cut upon the land befo r e the expiration of the 
time limit . Thi s is important because the New ,Jersey 
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sale of timber case of Irons vs. Webb, supra, relied upon 
Nerw Hampshire cases in determining the law as found 

. by the Supreme Court. · 
If the act which deprived the plaintiff of his croods in . b 

this case of cut timber was authorized by him or the 
result of his action, or was otherwise lawful on the part 
of the defend.ant, the latter cannot be held liable without 
proof of an intent to convert the property to his own use. 
38 Cyc. 2010; 

The .mere detention of another chattels which right-
fully came into one's possession is not an actionable con-
version but the detention must be based on a negation of 
the owner's right or be accompanied with an intention 
to convert the property to the holders own use. 38 Cyc. 
2028. -

Silence or neglect to answer will not constitute a suf-
ficient refusal. 38 Cyc., 2039. note 17. Richards. vs. 
Pitts Agric. Works, 37 Hun. N. Y.1; McLean vs. Grahamr 
5 U. C. Q. B. 0. S. 741. 

That citation of Richards vs. Pitts Agricultural Works, 
37 Hun. 1, in the appellant's brief is not in accordancie · 
with the decision in that case. A den1and and refusal 
being necessary, the demand was m.ade and nothing was 
said in reply. 

The court held that this was not evidence of a refusal, 
or denial of right. The court said: 

"There may be cases where an omission to reply to 
a demand for property with no act of del ivery or in-
dicatio~ of willingness that the owner take it, would 
be equ1v2Ient to a refusal and evidence of a con-
V€rsion. That would be so if the party of whom 
demand w:1s made had the property on his person, or 
under his or their immediate control, so that he 
could and should hand it over. But, here was a 
threshing machine, in defendant's huildino- s01me 
distance fron1 place where the demand wa

0

; made, 
.and there jg nothing to show that defendant was 
required to take it from the place where it was and 
draw it to the plaintiff at any place. The right of the 
plaintiff was to take it at and from the place where 
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it was .... The expre ·ssion of nothing was no more 
a refusal than a consent that the plaintiff take the 
property .... ~e is not at liberty to assume from 
what occurred at that time, that he was not at liberty 
to go and remove it fron1 there." 

So in the present case, the plaintiff Sarson, cannot say 
that Mueller's silence or as Mueller contends, his inabil-
ity to reply by re.ason of the agents leaving before the 
notice was read constituted a refusal by Mueller, or a 
violation of any duty which he owed Sarson. 

An actionable refusal to deliver property must be, if 
oral, positive and unambiguous. 38 Cyc. 2039, and cases 
cited. 

The only duty which the defendant, Mueller could pos-
sibly have owed by reason of the contract to the plain-
tiff Sarson, was a duty to allow Sar.son to get possession 
of his cut tiw~ber, but thi s was to consent to a trespass. 
Mueller never refused permission but on the contrary 
every time that he was requested or expressed an opinion, 
consented to removing the down timber. There was no · 
question about. this in the evidence. It was not disputed 
that Sarson by reason thereof had the right and could 
go on the premises and remove his "doiwn" tin1ber, sub-
ject to .such liability as he might have incurred by the 
trespass which he had com·mitted by permitting the tin1-
ber to remain on the premises after tirne limit had 
expired. 

Counsel for the plaintiff-.appellant in his argument sug-
gests that there were questions here to determine as to 
why certain things took place but they are not relative 
to the issue. What difference did it make why the plain-
tiff went to the defendant's house and charged him with 
the purpose of refusing a one year unilateral extension 
agreement? Why did they have words and the plaintiff 
thre.aten a law suit, even assuming that the extension 
of time was granted and could be made the basis of an 
actionable , contract notwithstanding the fact that it was 
without consideration? The appellant does not point out 
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the evidence that indicates in what manner the defendant 
bre.ached any such agreement, and question further sug-
gests itself, "On what extension of time does Mr. Sarson, 
the plaintiff-appellant, reply? Does he rely upon the ex-
tension of one year or does he rely upon the extension of 
two months? It will be seen from the pleadings that the 
plaintiff attempts to rely upon both extensions of time, 
neither of which was for a consideration. 

There were no disputed questions of fact for the jury, 
and the whole evidence indicates that the plaintiff .appel-
lant failed to :meet the burden of proof of .a violation of 
contractual duty ,by Mueller. The court therefore prop-
erly granted the direction of a verdict for defendant. 

The defendant-respondent respectfuly submits that the 
judgment of the Warren Circuit .should be affirmed. 

S. C. SMITH 

,SMITH & SMITH, 
Attorneys of Defendant-Respondent. 

Of Counsel. 




